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Morrow v. Farmers Irrigation District.

WILLIAM MORROW ET AL., APPELLEES, V. FARMERS IRRIGA-
TION DISTRICT, APPELLANT.

FiLEp JuLy 6, 1928. No. 26312.

1. Waters: IRRIGATION DisTRIcTsS: TaXES: REFUND. Section
2878, Comp. St. 1922, providing for refund of taxes paid under
protest is a cumulative remedy in cases brought within its
terms, and is therefore not excluded by sections 2865 and 2904,
Comp. St. 1922, providing for the exclusion of lands from an
irrigation district.

9. Taxation: ILLEGAL LEVyY: REMEDY. The remedy by appeal
from the decision of the board of equalization is exclusive as to
all questions properly before them, such as the valuation of
lands for assessment and the comparison of values of the sev-
eral tracts; but where certain land is not subject to taxation,
the remedy by payment under protest and claim for refund is
applicable.

3. Waters: IRRIGATION DISTRICTS TAXATION: SUBIRRIGATED LANDS.
A statute provided that taxes levied upon lands by an irriga-
tion district, if paid under protest, should be refunded if it were
shown “that the lands could not be benefited by irrigation, * * *
by reason of subirrigation.” Held, that the term “subiriigation”
as used in that connection cannot be interpreted to mean only
lands subirrigated to the extent that they have become unfit
for cultivation, but that the true test is whether or not such lands
can be benefited by irrigation; that is, by the application of
water to the surface thereof.

4, : : : . Lands properly included in an
xrrlgatlon dlstrlct when organized, which subsequently, by rea-
son-of seepage or percolation through the soil of waters from the
canal of the district and the spreading thereof upon surround-
ing lands, have become subirrigated to such an extent that they
cannot be benefited by irrigation, are not subject to taxation
by said district for the payment of the operating expenses
thereof.

5. Question not Decided. Whether said lands may be taxed to pay
principal and interest of bonds issued by the district is not
presented nor decided.

APPEAL from the district court for Scotts Bluff county:
EDWARD F. CARTER, JUDGE. Affirmed.

Raymond & Fitzgerald, for appellant.
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Morrow & Morrow, contra.

Heard before Goss, C. J., DEAN, Goop and EBERLY, JJ.,
and CHASE, REDICK and WHEELER, District Judges.

REDICK, District Judge.

Action to recover from an irrigation district the amount
of an assessment paid under protest. Plaintiff had judg-
ment in the district court, and the district appeals. The
facts are not in dispute. The Farmers Irrigation District
was duly organized in 1897, embracing in its boundaries
the lands now owned by plaintiff, described as the east
half of the northeast quarter of section 3, in Scotts Bluff
county, and approximately 60,000 acres additional. At
and prior to the organization of the district the lands of
plaintiff were arid and could at said time be benefited
by the application of irrigation water on the surface there-
of, and were not capable of producing profitable crops
without such irrigation. The canal of defendant was con-
structed above said land in 1909, and thereafter irriga-
tion water was applied upon the surface of said premises.
A few years after the application of the irrigation water
upon the lands in the vicinity of said premises and includ-
ing the same, part of the latter, which was lower than
the adjacent land, became wet by reason of the irrigation
of adjacent lands by the process of percolation. Plaintiff
became the owner of the premises March 1, 1920, at which
time the north half thereof required irrigation from de-
fendant’s canal, but all of the south half, except about
three acres in the southwest corner thereof, was too wet
for raising crops, and water stood on the surface of about
25 acres. In 1920 defendant constructed a drain across
the east half of the northeast quarter, whereby about
20 acres of the southeast quarter of the northeast quar-
ter was relieved of surface water so that it could be prof-
itably cropped without the application of irrigation water
on its surface. In 1923 the drain above mentioned was
deepened and another one constructed whereby all the
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surface water on the southeast quarter of the northeast
quarter was removed, and thereafter, under adequate irri-
gation, crops could be raised on 23 acres, but 20 acres
continued to be too wet for that purpose. Only 3 acres
of said 23 acres on which crops could be grown could be
benefited by the application of water upon the surface
thereof, and the remaining 20 acres could not be bene-
fited, but the application of water upon the surface would
be injurious, in the year 1925. The reason why the 20
acres, the assessment of which is in controversy herein,
could not be benefited by surface irrigation was that the
same had become subirrigated by reason of seepage re-
sulting from the application of water from defendant’s
canal upon adjacent land in the district to such an ex-
tent that sufficient moisture for the raising of crops ex-
isted.

In 1925 the district assessed that portion of the north-
east quarter which was too wet to raise crops at the nom-
inal value of $1 an acre, and the 23 acres at $50 an acre,
which included the 20 acres which had become subirri-
gated, the tax upon which is the matter in dispute, amount-
ing to $100. Before the levy of the taxes they were equal-
ized by the board of equalization, and all proceedings prior
to the levy were regular. The plaintiff did not appear be-
fore the board and make any objections to the taxes in
question, but paid the same under protest, and filed his
claim with the board for refund, which was disallowed.
Upon appeal to the district court plaintiff recovered a judg-
ment against the district for the sum of $113.35, to draw
interest at 10 per cent. per annum. '

Two questions are presented for our consideration:
First, whether this is a proper proceeding; and second,
whether the 20 acres of subirrigated land are subject to
taxation by the district. Of these in their order.

1. The defendant contends, in the first place, that .plain-
tiff should have proceeded by application to the board of
the district to exclude therefrom the 20 acres in question,
for which proceeding provision is made in the statute;
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and, in the second place, that he should have appeared be-
fore the board of equalization and made his objections to
the assessment, and appealed from an adverse decision to
the district court; the contention being that by failure to
follow one of these remedies he is precluded from attack-
ing the validity of the assessment. However, in 1903 the
law governing irrigation districts was amended and said
amendment is now known as section 2878, Comp. St. 1922,
whereby it was provided that when any person against
whose property assessments have been made shall pay
said assessments under protest as provided by the gen-
eral revenue act, the board was authorized to refund the
same, and contained the following proviso:

“Provided, however, that no taxes or assessments shall
be ordered refunded unless the person complaining shall
file in the office of the secretary of such district a copy of
his tax receipt, showing the same paid under protest, to-
gether with a sworn affidavit in writing showing one of
the following reasons why such tax or assessment should
be refunded:

“First. That the land upon which such tax or assess-
ment was levied is not within the boundaries of the dis-
trict for which such lands were taxed, or assessed.

“Second. That the title to said lands are in the state
of Nebraska.

“Third. That the lands could not be benefited by irri-
gation, either by reason of subirrigation * * * or that the
lands are nonsusceptible of irrigation from the canal of
the district.”

All formal requisites of this section were complied with
by plaintiff. No doubt all objections which might prop-
erly have been submitted to the board of equalization,
such as the valuation of the property and the relative
amount thereof as compared with other property in the
district, would be foreclosed by failure of plaintiff to ap-
pear (State v. American State Bank, 114 Neb. 740); but
the general revenue act provides for payment under pro-
test and refund in all cases where the property was not
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liable to taxation or assessment, which is the claim of
plaintiff here. We think the section under consideration
was a special provision covering all cases within its terms,
is cumulative, and the two other remedies suggested are
not exclusive, as applied to the question here presented.
We have not overlooked the case of Sowerwine v. Central
Irrigation District, 85 Neb. 687, in which it was held that
for the purpose of excluding lands from the district the
statutory procedure is the exclusive remedy, and that a
suit in equity will not lie (see, also, Andrews v. Lillian
Irrigation District, 66 Neb. 461) ; but the present case is
not for that purpose and will not accomplish that result.

2. Were the 20 acres of subirrigated land subject to
taxation by the district? The answer depends very largely
upon the construction of the third section of the proviso
above quoted, to wit : “That the lands could not be benefited
by irrigation, either by reason of subirrigation * * * or
that the lands are nonsusceptible of irrigation from the
canal of the district.” This section clearly requires the
claimant, as the condition of refund of taxes, to show that
the lands could not be benefited by irrigation; and he is
confined to two reasons whereby that fact may be estab-
lished: (1) Because the lands are already supplied with
sufficient moisture by subirrigation and do not require the
application of water from the irrigation canal; and (2)

- that the lands are not susceptible of irrigation from the
canal of said district. With the second reason we are not
concerned. We think the word “susceptible” is used in
the sense of capable, and was intended to refer to lands
which, for some cause, could not make use of waters from
the canal. The first reason furnishes the principal ground
of argument. It is conceded that, from arid lands upon
which no crops could be raised, the lands in question have
been converted into arable lands in consequence of their
subirrigation from the waters of the canal of the district.
and the distribution thereof over adjoining lands, and
the district contends that, inasmuch as they have thereby
received special benefits from the operations of the dis-
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trict, they should pay therefor in th‘eoform of special
taxes. On general principles of justice this contention is
of great force, but as the only authority to levy taxes and
assessments comes from the legislature, warrant for such
levy must be found in the statute. The object of organizing
irrigation districts is to gather the waters arising there-
in and distribute the same over lands requiring it because
of the insufficiency of normal rainfall, and the basis for
taxing such lands is found in the special benefits which
they so receive. If for any reason growing out of natural
causes a particular tract of land does not require addi-
tional water to be artificially provided, or is in such a loca-
tion that water cannot be conducted to it by artificial
means, then it cannot be said to be benefited by irrigation.

It would appear to be perfectly plain that by section 3
the legislature intended to provide for these two situa-
tions, which can be demonstrated by a permissible recon-
struction of said section as follows: ‘That the lands could
not be benefited \by irrigation because they are already
subirrigated,” or ‘“are not susceptible of irrigation.” As
applied to agriculture, irrigation is defined by Webster
as “The supplying of water by canals, ditches, etc.; the
operation of causing water to flow over land for nour-
ishing plants;” and to subirrigate is ‘“to irrigate below
thg surface, as by a system of underground porous pipes.”

By the language used the evident intent of the legisla-
ture was to distinguish between the terms irrigation and
subirrigation, using the word irrigation in its ordinary
accepted sense of spreading water upon the surface of the
land by artificial means, and subirrigation as a natural
process by percolation through the soil. Section 2865,
Comp. St. 1922, provides for the apportionment of water
to the lands in the district, and continues: “Provided, if
the tract of land, or any part thereof, to which such water
right attaches shall at any time become subirrigated to
the extent that water is no longer of any benefit thereon
for irrigation purposes,” the owner may make application
to have the same excluded from the district by releasing
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his water right and having it applied to other lands. Thus
the legislature declared its intention that such lands should
no longer be charged with the expense of operating the
canals when they had no use for the waters thereof. Again,
by providing for the recovery by the landowner of taxes
paid under protest upon subirrigated lands, the legisla-
ture clearly intended that such lands should not be tax-
able by the district. Whether this is fair, just, or in con-
sonance with sound public policy is a question for the
legislature, and not for the courts. An illustration will
make it clear that no power exists in the district to tax
the lands in question: Suppose the organization of an irri-
gation district with boundaries fixed by it; the limit of
taxation is within the boundaries so established. After
the operation of the district for a number of years the
lands adjoining the same (by means of the operation by
the district of its canals and the spreading of the water
upon the surface of the lands in the district, by the proc-
ess of seepage or percolation) become subirrigated so
that they may be properly utilized for the raising of crops,
whereas prior to the operations of the district they were
arid and incapable of such use; they would undoubtedly
receive a special benefit from the waters of the irrigation
district, but no one, we think, would claim that the dis-
trict had authority to levy assessments upon such lands
because  of such benefits, for the simple reason that the
legislature had not authorized them so to do. By the same
reasoning, the test being whether the lands may be bene-
fited by irrigation, and the legislature having declared
that lands merely subirrigated are not liable to tax, the
mere fact that they are within the district is not sufficient
to authorize the tax.

The district further contends that the lands in question
are subject to assessment to pay the cost of drainage ca-
nals, but the present tax was not levied for that purpose.
Also, that the subirrigation referred to means only such
as arises from natural causes. The causes here operating
—seepage and percolation—might well be deemed natural
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causes, although contributed to by the district operations,
but the statute imposes no such limitation. Further, that
the inclusion of the lands in the district at the time it was
organized was a final determination that the lands would
be benefited by irrigation, citing Sowerwine v. Central
Irrigation District, 85 Neb. 687. The statute, however,
has anticipated and provided for a change in the situa-
tion by provisions for excluding subirrigated lands from
the district and refund of taxes thereon paid under pro-
test. It is further argued that the word “subirrigation”
should be construed as embracing only lands which have
become subirrigated to the extent that they are unfit for
cultivation. The words of the statute do not permit such
qualification of the term; in fact, the only test provided
is that they ‘“could not be benefited by irrigation.”

We conclude that the judgment of the district court is
right and should be affirmed.

' AFFIRMED.

HELEN SVOBODA, APPELLEE, V. SNYDER STATE BANK,
APPELLANT.

FiLep JUuLy 6, 1928. No.26488.

1. Banks and Banking: INSOLVENCY: GUARANTY Funp CoMMIs-
SION: DissoLUTION. The taking over of the assets of a bank-
ing corporation by the department of trade and commerce of
this state for the purpose of managing or liquidating such bank
does not effect a dissolution of the corporation.

2. : : : ActioN. In such case, the corpora-
tion retains its corporate entity and is subject to suit upon its
contracts, with this qualification, that by such suits it is not
sought to interfere with the possession of the assets of the bank
or the distribution thereof.

3. : : : . An action against a banking
corporatlon, which has been taken over by the department of
trade and commerce, and the business of which as a going con-
cern is being carried on by the guaranty fund commission, to re-
cover a judgment upon a certificate of deposit issued by said
bank while so conducted by the eommission is not in form or
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effect a suit against the state requiring its consent to its insti-
tution.

APPEAL from the district court for Dodge county: FRED-
ERICK W. BUTTON, JUDGE. Affirmed.

C. M. Skiles and I. D. Beynon, for appellant.
Courtm_'ght, Stdner, Lee & Gunderson, contra.

Heard before Goss, C. J., DEAN, THOMPSON, EBERLY and
HOWELL, JJ., and CHASE and REDICK, District Judges.

REDICK, District Judge.

This is an action brought by the plaintiff against the
Snyder State Bank of Snyder, Nebraska, to recover upon
a certificate of deposit issued by said bank on April 29,
1926, for $500, due in 12 months thereafter, with interest
at 4 per cent. per annum, no interest after maturity. The
certificate became due April 29, 1927, and was presented
for payment and payment refused; whereupon this suit
was brought September 1, 1927. The bank appeared by
the guaranty fund commission of the state of Nebraska
and moved to dismiss the case upon the ground that the
action was one against the state of Nebraska, and that the
assets of said bank are in possession of the guaranty fund
commission. The motion was overruled and an answer
presenting substantially the same matter as defense was
filed for the bank by the guaranty fund commission.
Thereafter plaintiff filed a motion for judgment on the
pleadings, which was sustained and judgment rendered
for plaintiff in the sum of $547 and costs. The defend-
ant appeals, making seven assignments of error, all of
which may be included in the fourth assignment, that the
judgment is contrary to law.

No defense was presented to the merits of plaintiff’s
claim, and the sole question for determination is whether
or not the action is in effect one against the state of Ne-
braska which cannot be maintained without the consent

3

of the state. i
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It appears from the record that on March 20, 1925, the
department of trade and commerce took possession of the
bank and all its assets, and turned the same over to the
guaranty fund commission of the state for administration
and management, under section 8029, Comp. St. 1922, as
amended by section 11, ch. 191, Laws 1923, as amended
by section 1, ch. 30, Laws 1925. This last act provided:
The -department of trade and commerce “may forthwith
take possession of the property and business of such bank,
and place it in charge of the guaranty fund commission,
who shall thereafter conduct the affairs of said bank, and
who shall retain possession of all money, rights, credits,
assets and property of every description belonging to such
bank, as against any mesne or final process issued by any
court against such bank or corporation whose property
has been taken, and may retain such possession for a suffi-
cient time to make an examination of its affairs, and dis-
pose thereof as provided by law. Any attachment lien
against such property, acquired within thirty days next
preceding the taking of such possession, shall be thereby
released and dissolved.”

Section 4 of the act of 1925 is as follows: “Upon taking
possession of the property and business of any bank, the
guaranty fund commission may take charge and control
of the property and business of such bank and open it
and manage it as a going concern, without regard to its
solvency, and through employees perform all duties and
acts of the officers and directors of such bank while man-
aging the same, and all salaries and expenses in connec-
tion therewith shall be paid by the bank. The operation
of the bank by the guaranty fund commission shall in no
manner relieve or diminish the obligations of the stock-
holders under the laws of this state, or in any manner ab-
solve the owners of such stock or the officers or directors
of any liability under the civil or ecriminal laws of the state.
If the guaranty fund commission shall determine that it
is impossible to preserve such institution as a going con-
cern, then the commission shall proceed to liquidate such
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bank as by law provided: Provided, the district court
of the district in which such bank is located may, upon
application of any judgment creditor after a period of
three months from the taking over of said bank by the
guaranty fund commission, order the commission to close
said bank, and liquidate the same, as provided by law.”

When the guaranty fund commission took possession
of defendant bank, March 20, 1925, in pursuance of the
authority granted by section 4, above quoted, it opened .
the bank for business, received deposits, paid checks, and
conducted the bank as a going concern from that time for-
ward, and managed the same in substitution for the regu-
lar officers of the bank. On April 29, 1926, it received
from plaintiff the sum of $500 on deposit, and issued its
certificate as above stated. No receiver has ever been ap-
plied for or appointed to take charge of the assets of the
bank and liquidate its affairs. The guaranty fund com-
mission continues to operate it as a going concern in the
hope and expectation that it will be able to get the affairs
of the bank in such condition that they may turn the same
over to its stockholders and directors and thus enable them
to continue the business of the bank under the supervision
of the state in the same manner as such business was con-
ducted prior to the intervention of the department of trade
and commerce. If, after having taken possession, at any
time the guaranty fund commission shall determine that
it is impossible to preserve such institution as a going
concern, then it is required to notify such fact to the at-
torney general, whose duty it is to apply to the courts for
the appointment of a receiver of the bank for the purpose
of liquidating its assets and winding up its business. Laws
1925, ch. 30, sec. b.

A relevant question is: What is the status of the bank
during the period for which its business is conducted by
the guaranty fund commission as a going concern? Is it
dead, dormant, or a living banking institution having all
the privileges and subject to all the liabilities of such a
concern? The corporation is not dead, because the hold-
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ing is practically universal that, though insolvent and in
the hands of a receiver, the corporate entity is not de-
stroyed. 14A C. J. 977, sec. 3217. And the mere taking
over of possession by the guaranty fund commission is
much less effective than the appointment of a receiver,
because the commission has no power to liquidate its as-
sets—that has to be accomplished by the appointment of
a receiver to whom the commission is required to deliver.
It is not dormant, because the corporation still maintains
its entity, with all its powers except the management and
control of its property, and except, of course, the power
to do any act which would interfere with the possession
‘of the receiver, or the commission in the performance of
duties enjoined by law. . It may hold corporate meetings,
elect officers, appoint committees, and perform other acts
for the benefit of the corporation, within the limits above
noted.

We are driven to the conclusion that, notwithstanding
the intervention of the guaranty fund commission, the
corporation continues to be a living concern for the trans-
action of the business of banking. The commission is
an agent appointed by the state to take charge of and
manage the business of the defendant corporation. But
the state has no pecuniary interest in that business. If
the bank finally succeeds and makes a profit, the state can
claim no part thereof; if it fails, there is no liability upon
the state to pay any portion of its losses. The judgment
herein is to be paid out of the assets of the bank, not by
the state.

It seems, therefore, that, although the commission is
appointed by the state and answerable to the state for the
faithful performance of its duties, it is in truth and in
fact the agent of the corporation, taking the place of its
officers and directors as manager of its business. Wheth-
er or not the guaranty fund commission, as such, may be
sued in respect of the business by it conducted, we need
not and do not decide. The suit here is against the cor-
poration. If during the conduct of the business of the
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bank it became necessary to sue one of its debtors, no
doubt the action would have to be brought by the com-
mission, but it would be brought in the name of the cor-
poration. On the other hand, a suit against the corpora-
tion could hardly be brought by the commission, unless
perhaps for recovery of its assets, or protection of its
right of possession.

If we are right upon the proposition that the corpora-
tion still exists as a legal entity, then it has a right to sue
and be sued the same as though its affairs were being
managed by its officers and directors, with this exception,
that, inasmuch as the right to the possession of its assets
is declared by law to be in the commission, the right of
the corporation as such to sue therefor is suspended. The
liability of a corporation upon its contracts stands upon
a different basis, and we see no objection to the mainte-
nance of a suit of that character for the purpose of de-
termining the rights of the parties, so long as it is not
sought to take away or subject any of the assets of the
corporation, or to interfere with the possession thereof
by the commission. There is no provision in the statute for
filing claims against the bank until after the appointment
of a receiver. If suits for adjudication of claims due may
not be brought, and the commission sees fit to conduct the
bank as a going concern for the period of limitations, ac-
tion upon claims might be barred.

The judgment in the present case has no tendency to do
either of the above things. An execution thereon could
not be levied upon the property of the bank in possession
or under the control of the commission, and if it oper-
ated as a lien upon the real estate of the corporation, it
would be subject to the final disposition of the bank’s as-
sets by the commission, during the time it is in possession
under the statute.

It is argued by defendant that the object of this suit
is to gain an advantage over other depositors and pre-
ferred creditors of the bank by obtainingi a judgment
drawing 7 per cent. interest for a longer period of time
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than may.be obtained by other preferred creditors whose
claims are not in judgment. Whether or not, if the bank
should finally fail and be liquidated, the claim of the plain-
tiff against the depositors’ guaranty fund would be upon
his certificate of deposit or upon his judgment, we need
not decide. In the opinion of the writer, any excess in
amount of the judgment over the amount properly allow-
able on the certificate of deposit would not be a charge
upon the guaranty fund, but might be allowed as a gen-
eral claim against the bank. But we have not reached this
situation. If the bank is finally turned over to its stock-
holders, it is perfectly just and right that the plaintiff
receive the amount of his claim with 7 per cent. interest
from the time it became due. That is no concern of the
state or the guaranty fund.

We have above set forth what we consider to be the
common sense view of the situation presented by this rec-
ord, but counsel on both sides, in the preparation of their
briefs, have exhibited commendable industry in citing a
large number of cases for the assistance of the court, and
we have examined many of them and have been. guided
by them to a considerable extent in arriving at the con-
clusions set forth in the earlier part of this opinion. We
will now refer to some of them which we think applicable
to the question before us. The case of the Metropolitan
Savings Bank & Trust Co. v. Farmers State Bank, 20 Fed.
(2d) 775, is almost precisely the same as the instant case
on its facts. The action was brought in the district court
of the United States for the district of Nebraska, upon
a certificate of deposit for $5,000, issued by the Farmers
State Bank July 12, 1924, prior to the bank being taken
over by the guaranty fund commission of the state of
Nebraska (this being the only point of difference), which
event occurred April, 1925, at which time, and since, the
bank was being operated by the commission as a going
concern. Motion to dismiss the action as being one in
effect against the state was sustained by Woodrough, J.,
and appeal taken to the circuit court of appeals, where
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it was reversed and remanded, with direction to proceed
in the usual course. In an exhaustive and well-written
opinion by Molyneaux, D. J., the precise question before
us was discussed and decided adversely to the claim of
the commission. We will not take the space necessary
to analyze that decision, but will only say that in our judg-
ment it is well reasoned and correctly interprets the stat-
utes of this state, which are set out quite fully. The gist
of the court’s holding is set out in syllabus 38, as follows: -

“Corporate existence of corporation is not affected by
the appointment of a receiver of its property, and cor-
poration remains subject to actions at law to the same
extent as if no receiver had been appointed, except as such
actions may be restrained or enjoined in receivership pro-
ceedings, and no action can be maintained in any way
affecting or embarrassing receiver in the possession of
the property of the corporation to which his receivership
entitles him.”

We quote the following from the opinion:

“The mere fact that an agency of the state is, under
the law of the state, placed temporarily in management
of the bank in the place of the bank’s officers, does not
constitute the banking corporation an arm or agency of
the state, or entitle it to claim immunity from suit on the
theory that it is identical with the state. The action is
against the corporation; neither the state nor any depart-
ment of the state are made a party; nor were they nec-
essary parties, nor proper parties, to the action. The
judgment to be rendered in the suit is to be satisfied out
of the property of the corporation. The suit is not di-
rectly or indirectly an action against the state”—citing
authorities.

It is true, as suggested by counsel for defendant, the
decisions of the federal courts are not conclusive as bind-
ing precedents upon the state courts in the interpreta-
tion of state statutes, but the decisions of the United
States circuit courts of appeals are entitled to very great
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respect and are of great weight as authorities when their
reasoning meets with our approval.

The cases cited in support of the conclusion in the
Farmers State Bank case present a wide range of cir-
cumstances upon which the question arose, but in most
of them the pivotal question was whether or not the state
in its governmental capacity had an interest in the sub-
ject-matter of the suit; as was held in Coal & Coke R. Co.
v. Conley & Awis, 67 W. Va. 129, the interest of the state -
in the subject-matter of a suit to which it is not a party
must be direct, not merely incidental and consequential.
As we have attempted to show, the state has no interest
in the present action, which involves merely the liability
of the bank to its depositor.

The defendant relies upon five cases in which it is held
that a suit against a governmental agency is in effect a
suit against the state, and cannot be maintained with-
out the state’s consent. We think none of these cases are
applicable to the present action and are easily distinguish-
able therefrom. We will examine them briefly. The case
of State v. Mortensen, 69 Neb. 376, was an action against
the members of the board of public lands and buildings
in their official capacity to compel the specific perform-
ance of a contract to furnish plaintiff a number of con-
viets to perform labor in plaintiff’s factory, and the court
held that such a contract was in substance one with the
state, and that the court had no jurisdiction. The case
of Lankford v. Schroeder, 47 Okla. 279, was a suit against
the bank commissioner to compel him to pay a debt against
a failed bank out of the state guaranty fund, or out of
assets of such bank in his hands as such officer. It was
held, in effect, a suit against the state. The case of Lovett
v. Lankford, 47 Okla. 12, was a suit in mandamus to com-
pel the defendants, as members of the banking board, to
pay the claim of plaintiff out of the depositors’ guaranty
fund. It was held to be a suit in effect against the state,
and that the discretion of the banking board could not
be controlled by mandamus. The case of Lankford w.
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Platte Iron Works Co., 235 U. S. 461, another case from
Oklahoma, was a suit by a depositor in the bank to com-
pel payments from, distribution of, and assessments for
the depositors’ guaranty fund. It was held, in view of the
rulings of the Oklahoma courts that the statute creating
the state banking board intended to give the state a defi-
nite title to the depositors’ guaranty fund, that the suit
was one against the state.

If the present action had been brought against the guar-
anty fund commission, or sought in any way to control
the action of the commission with respect to the assets of
the bank in its hands, or the distribution of the deposi-
tors’ guaranty fund, the above cases would have a direct
application; but the suit, being one against the banking
corporation, cannot affect in any way the administration
and distribution of the assets of the bank or the guaranty
fund.

The fifth case is Hertz v. Knudson, 6 Fed. (2d) 812,
which was an action brought by the department of trade
and commerce against Hertz and Levine to recover assets
in their hands belonging to the Lyon Bonding & Surety
Company, an insolvent insurance company in the hands
of the department for liquidation. It was held that the
suit was one by the state, of which the federal court had
no jurisdiction. It will be readily noted that that action
was brought by a department of the state, which clearly
distinguishes it from the one at bar.

Our conclusion is that the judgment of the district court

should be affirmed.
AFFIRMED.

RICHARD STOWE V. STATE OF NEBRASKA,
Fruep Jury 10, 1928. No. 26360.

1. TFelony: INDICTMENT. “A person accused of a felony must be
charged by an information or indictment which discloses the
‘nature and cause of accusation’ preferred against him.” Mo-
line v. State, 67 Neb. 164.
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2. Criminal Law: INDPICTMENT: CONSTITUTIONAL GUARANTY. Un-
der section 10186, Comp. St. 1922, the court will not ignore
‘‘error as to any matter of pleading or procedure” in a crim-
inal action, when thereby the constitutional rights of the ac-
cused conferred by section 11, art. I of the Constitution, have
been violated by failure to give him proper notice of the “na-
ture and cause of accusation” against him.

ERROR to the district court for Douglas county: JAMES
M. FITZGERALD, JUDGE. Reversed.

George H. Merten, for plaintiff in error.

0. S. Spillman, Attorney General, and Bryce Crawford,
Jr., contra.

Heard before Goss, C. J., RosE, DEAN and THOMPSON,
Jd., and CHASE and WHEELER, District Judges.

Goss, C. J.

A jury found the defendant guilty of larceny of “prop-
erty” valued by it at $75. From a judgment and sentence
thereon the defendant brings error proceedings. Various
errors are assigned. Only one of them needs discussion.

The information served on the accused and to which,
when arraigned, he pleaded not guilty consisted of two
counts. Count 1, omitting words not in controversy,
charged that the defendant “unlawfully and feloniously
did steal, take and carry away $75 in money, of the value
of $75, the personal property of the United States Na-
tional Bank, a corporation;”’ count 2 charged that the de-
fendant, “then and there being the bailee of certain per-
sonal property of the United States National Bank, a cor-
poration, and while said property was so held by him,
as such bailee, did then and there unlawfully and felonious-
ly convert said property to his own use.”

After the state introduced its evidence and rested, coun-
sel for defendant announced that he would like to take
a recess until 2 o’clock to give him time to prepare a mo-
tion, and the court, stating that it was near the noon ‘hour,
granted the request. When court reconvened the prose-
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cutor asked leave to reopen his case and to amend the in-
formation by inserting after the words in count 1, “the
value of $75,” the following clause: “And certain cream-
ery checks signed by the Harding Creamery Company
and indorsed by the payees therein named in blank, of
the value of $73.76.” Over the objection of counsel for
defendant the court allowed the amendment. The prose-
cutor then voluntarily announced that counts 1 and 2
- were in a measure similar, and, if required to elect on
which count he would stand, he would elect to stand on
count 1. Evidently the court understood him to elect
that, for in his charge to the jury the court, without fur-
ther explanation, stated the issues in the first paragraph
of his instructions by reciting count 1 as if the amend-
ment previously allowed were in that count, and made no
reference to the second count. The trial proceeded with-
out any further arraignment or plea or time to meet the
new matter injected into the information by the amend-
ment. :

Was the amendment in the circumstances recited such
a violation of the constitutional rights of the defendant as
to amount to prejudicial error?

Article I of our.state Constitution is very properly
termed a “Bill of Rights.” Section 11 thereof says, so
far as it need be quoted here: “In all criminal prosecu-
tions the accused shall have the right to appear and defend
in person or by counsel, to demand the nature and cause
of accusation, and to have a copy thereof.” Pursuant there-
to and to carry it into orderly effect, the legislature has
provided that “no one shall be, without his assent, ar-
raigned or called on to answer to any indictment until
one day shall have elapsed, after receiving in person or
by counsel, or having an opportunity to receive a copy of
such indictment as aforesaid.” Comp. St. 1922, sec. 10104.
Informations are governed by the same rule as indict-
ments. Comp. St. 1922, sec. 10086.

The prosecution was begun by complaint in the munie-
ipal court. The transcript thereof is in the record. It
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shows that counts 1 and 2 both charged the stealing of
$75 in money from the bank, one directly, and the other
as bailee. Thus the defendant never had any prelimi-
nary hearing on the charge of larceny of anything but
money. The second count of the information upon which
he was arraigned in the district court, heretofore quoted,
is an indefinite charge of larceny as bailee of certain per-
sonal property of the bank. Taken with what was charged
in the same count in the complaint in the court below it
could not have given him notice of the charge included in
the amendment to the first count of the information to
the effect that he was accused of stealing the creamery
checks there described; for checks are not money, though
when good they may often be exchanged for money. For
the purpose of preparation for trial it might often be that
one charged with larceny would be at as distinct a disad-
vantage when sought to be convicted by proofs of stealing
checks on an indictment for stealing money as would one
when sought to be convicted by proofs of stealing a steer
on an indictment for stealing a horse.

The defendant was, in the end, tried and convicted on
the first count, as that was the only count submitted to
the jury. The verdict says: ‘“We the jury * * * do find the
said defendant guilty of larceny and find the value of the
property stolen to be seventy-five dollars as charged in the
information.” There is nothing in the verdict to show the
nature of “the property stolen,” whether money or other
property or both. The proofs do not appear to us to indi-
cate the possibility of the jury finding that more than $25
in money had been stolen. This analysis of the verdict
shows that the jury cannot be said to have reached their
verdict on count 1 of the information as originally drawn.
The jury must have been influenced by the amendment.

The defendant, therefore, was not charged in the infor-
mation in such fashion as to disclose the ‘“nature and
cause of accusation” against him and on which his con-
viction must rest, if at all. “A person accused of a felony
must be charged by an information or indictment which
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discloses the ‘nature and cause of accusation’ preferred
against him.” Moline v. State, 67 Neb. 164. In the course
of that opinion the court said, page 171: “The object of
the constitutional guaranty is doubtless for the purpose
of having the accused informed of the precise offense for
which he must answer, and thus enable him to meet and
defend against that particular accusation, when judicially
called upon to do so.”

It is sought by the state to avoid the effect of the record
made by defendant by the application of our statute that
prevents us from setting aside a judgment in any criminal
case “for error as to any matter of pleading or procedure,”
if after examination of the entire cause we shall congider
that no substantial miscarriage of justice has actually oc-
curred. Comp. St. 1922, sec. 10186. We do not regard
this as a mere error as to a matter of procedure, but rather
as a violation of the constitutional right of the defendant.
That right the legislature never intended to take away
by the section sought to be invoked. Under section 10186,
Comp. St. 1922, the court will not ignore “error as to any
matter of pleading or procedure” in a criminal action, when
thereby the constitutional rights of the accused conferred
by section 11, art. I of the Constitution, have been violated
by failure to give him proper notice of the “nature and
cause of accusation” against him.

The conclusion which we have reached renders it un-
necessary to discuss other matters assigned. The judg-
ment of the district court is reversed and the cause re-
manded for a new trial.

REVERSED.

WHEELER, District Judge, dissents.

JacoB C. ROTH, APPELLEE, V. CHARLES BLOMQUIST,
APPELLANT.

FiLep JuLy 10, 1928. No. 25974.

Negligence: OPERATING AUTOMOBILE IN NIGHTTIME. As a general
rule it is negligence as a matter of law for a motorist to drive
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an automobile so fast on a highway at night that he cannot
stop in time to avoid a collision with an object within the area
lighted by his lamps.

APPEAL from the district court for Douglas county: AR-
THUR C. WAKELY, JUDGE. Reversed and dismissed.

John W, Yeager and J. C. Cook, for appellant.
Gray, Brumbaugh & McNetl contra.

Heard before Goss, C. J., ROSE, Goop, THOMPSON, EBER-
LY and HOWELL, JJ.

RoSE, J.

Jacob C. Roth, plaintiff, brought this action to recover
from Charles Blomquist, defendant, $11,400 in damages
for alleged negligence. While plaintiff in a Ford coupé
was driving westward with his wife on the Lincoln High-
way in Valley after dark on the evening of November
17, 1924, he ran into a wagon in which Thomas Corbett,
a farm-hand in the employ of defendant, was driving a
team of horses northward at a farm crossing. Plaintiff
and his wife were injured and his coupé was damaged.
The negligence imputed to defendant is that his employee,
without any light on the team or wagon, knowing, or
chargeable with notice, of plaintiff’s approach, drove the
team from the south across the highway directly in front
of the coupé at an unlighted private crossing not apparent
to plaintiff or known by him to exist, thus causing the
collision. The answer of defendant contains a denial of
the negligence charged in the petition and also a plea that
the collision and the resulting injuries were caused by
plaintiff’s negligence. Defendant’s charges of negligence
were put in issue by a reply to the answer. Upon a trial
of the issues the jury rendered a verdict in favor of plain-
tiff for $4,975. From a judgment therefor defendant ap-
pealed.

Insufficiency of the evidence to sustain the verdict is
urged as a ground of reversal. The collision occurred on
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a straight, level, unobstructed, paved highway. The pave-
ment was 18 feet wide and the roadway was 4 feet or
more in width on each side. Defendant farmed land
on both sides. His farm buildings were north of the high-
way near the east line of Valley. A sign by the roadside
warned motorists approaching the village from the east
that the municipal speed limit was 15 miles an hour. There
~was a farm crossing from the south to defendant’s barn.
In the afternoon of November 17, 1924, Corbett had been
husking corn in a field south of the highway, using a team
of horses hitched to a wagon with high sideboards. He
had unloaded the wagon at a crib south of the highway
and had started to the barn in the empty wagon. He ap-
proached the farm crossing after lights on passing cars
had become necessary.

In his own behalf plaintiff testified in substance: The
lamps on his car threw the light 40 or 50 feet ahead; first
saw the team and wagon when probably 20 or 25 feet from
them; was not going over 25 miles an hour—about that
rate; horses had traveled half the distance across the high-
way before he saw them; rear of horses about center of
highway at the time of the impact; thought most of the
team was then practically across the pavement; nothing to
obstruet his view; lights of other cars did not interfere.

In attempting to make his case plaintiff was bound by
his own testimony, which shows conclusively in conneec-
tion with evidential facts not disputed that he could not
stop within the distance that his lamps threw light ahead
of his car upon discovering the team and wagon. A gen-
eral rule of law has been stated thus: .

“It is the duty of a chauffeur traveling by night to have
such a headlight as will enable him to see in advance the
face of the highway and to discover grade crossings, or
other obstacles in his path, in time for his own safety,
and to keep such control of his car as will enable him to
stop and avoid obstructions that fall within his vision.”
Berry, Automobiles (5th ed.) sec. 177. See, also, Huddy,
Automobiles (8th ed.) sec. 396, and 1 Blashfield, Cyclo-
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pedia of Automobile Law, ch. 16, sec. 17, p. 350, and cases
cited in the texts. )

This general rule is supported by sound reasons and the
overwhelming weight of authority. When applicable to
the facts a violation is of itself negligence precluding a
recovery in favor of the motorist for resulting injuries to
himself or to his property. Without such a rule the haz-
ards at farm and highway crossings and at other places
on the lines of public travel would be unnecessarily and
alarmingly increased. There are at night instances in
which persons in charge of domestic animals or other prop-
erty suddenly or temporarily, in absence of negligence, ob-
struct a highway without opportunity to give drivers of
approaching automobiles instant notice. A farmer in the
exercise of due care may return from his own field at dusk
with a team and wagon and cross a highway to his barn.
In doing so he is not required by statute to carry a warn-
ing light. In the present instance the farm-hand did noth-
ing to prevent the application of the rule quoted. His
team was nearly across the pavement at the time of the
impact. Ilad the coupé been approaching at a reason-
able speed under the circumstances he would have crossed
in safety. Before driving onto the pavement he looked
toward the approaching car when he had a right to be-
lieve he had time to cross. - Plaintiff did not make a case
and there should have been a peremptory instruction in
favor of defendant. .

There are recognized exceptions to the general rule or
instances to which it does not apply, among them an un-
barricaded, unknown, open, unlighted ditch across a high-
way that could only be seen at close range and not antic-
ipated ( Tutsch v. Omaha Structural Steel Works, 110
Neb. 585) ; corner of a platform with a narrow edge ex-
tending from a drag line over a street car track and dis-
cernible only in close proximity to the obstruction (Day
v. Metropolitan Utilities District, 115 Neb. 711) ; an ob-
struction consisting of a pile of gravel similar in color to
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the surface of the highway (Frickel v. Lancaster County,
115 Neb. 506).
For the reasons stated, the judgment of the district
court is reversed and the action dismissed.
REVERSED AND DISMISSED.

STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V.
FFARMERS STATE BANK OF WOLBACH: 1. A. KIRK,
RECEIVER, APPELLEE: JAMES T. BIGELOW,
CLAIMANT, APPELLANT.

FiLEDp JUuLy 10, 1928. No. 26102.

1. Banks and Banking: GUARANTY Funp: DEPosiTs. ‘“Ordinarily,
where a stockholder of a state bank, with knowledge that the
bank is insolvent or in an unsafe condition, at the instance and
request of the bank officials obtains and places in or to the
credit of the bank money, to enable the bank to meet a pressing
obligation, and where the money is not placed in or at the
command of the bank, for the use, safe-keeping or convenience
of the stockholder, in the ordinary and usual course of busi-
ness, such transaction does not conmstitute a good-faith deposit,
within the meaning of the guaranty fund law, and is not pro-
tected by the depositors’ guaranty fund.” State v. Atlas Bank,
114 Neb. 646.

2. : . “In order to create a deposit which
will be protected by the guaranty law, as the term ‘deposit’ is
understood in section 8033, Comp. St. 1922, it is necessary that
money or its equivalent shall in intention and effect be placed in
or at the command of  the bank under circumstances which do
not transgress specific limitations of the bank guaranty law.”
State v. Farmers State Bank, 111 Neb. 117,

APPEAL from the district court for Greeley county Eb-
WIN P. CLEMENTS, JUDGE. A ffirmed.

T. T. Bell and Prince & Prince, for appellant.
C. M. Skiles and Lanigan & Lanigan, contra.

Heard before Goss, C. J., Rose, DEAN, THOMPSON and
HowsLL, JJ., and BEGLEY and REDICK, District Judges.
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DEaN, J.

Some time in February, 1925, the Farmers State Bank
of Wolbach, hereinafter called the bank, closed its doors
and soon thereafter came into the hands of I. A. Kirk,
as receiver. In the present action James T. Bigelow,
the claimant, seeks to recover from the receiver approxi-
mately $33,484, which he contends was placed by him in
the bank, from time to time, as money deposited, and that
it therefore comes within the meaning and the protection
of the depositors’ guaranty law. The claimant also seeks
to recover lawful interest thereon until paid. In his peti-
tion he pleaded 15 separate causes of action. Two of these
were allowed by the district court as valid claims against
the depositors’ guaranty fund. One of these is in the
sum of $600 and the other is in the sum of $573, both
claims so allowed aggregating $1,173. The receiver joins
in a statement with counsel for the guaranty fund where-
in it is agreed that the two claims so allowed by the court
are “not contested.” It follows that the claims so allowed
will not be further noticed here. All of the remaining 13
certificates of deposit, whereon the claimant seeks to re-
cover approximately $32,311, were disallowed as claims
against the depositors’ guaranty fund, but were allowed
as general claims against the bank. From the above noted
disallowance of payment of a very large part of his claim
from the bank guaranty fund the claimant has appealed.

Aside from the two claims which were allowed, as noted
above, the main question now before us is this: Did the
remainder of the money which was placed in the bank in
question here by the claimant constitute a loan of money
to the bank, or did it constitute a deposit within the mean-
ing of the bank guaranty law? The record is replete with
evidence which was submitted, both by the claimant and
by his nephew, M. T. Kernodle, the latter being cashier of
the bank when it closed its doors, all of which goes to
show that the so-called deposit does not come within the
protection of the depositors’ guaranty fund. The record
contains more than 100 letters which passed between the
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claimant and the cashier in respect of the conduct of the
bank’s business, and these letters likewise support the
proposition that the moneys placed in the bank from time
to time by the claimant, or at his direction, were not de-
posits, but were loans made by claimant to the bank to
tide it over the straitened circumstances into which it had
fallen. The letters, and other of the evidence, all go to
show that the claimant was deeply interested in the hank
in a financial way and that he was the owner of a large
block of bank stock, namely, upwards of 80 shares.

Following are excerpts from some of the letters that
passed between claimant and the cashier of the bank and
which claimant wrote: ‘

“Dear Tommy: I have your letter and note what you
say and must confess that it is another surprise, as I took
it from your last letter that you could get a little more
money from Omaha and did not think you would need
more. 1 had presumed that with the hogs and cattle
you told me were there for sale, it would pull you through.
I hardly see how I can come down there, as I have not
the money to spend, and can see no good in it, as I have
about gone my limit as I told you when you were here. I
have sold all my bonds having sent in the last yester-
day at $87 per hundred in order to meet some interest
that I have to pay July 1, and as I have borrowed here-
tofore all I cared to, I am at the limit. I may be able to
squeeze out a couple of thousand more, but if you have to
close up and burst me up in business also, why we might
as well stop now.”

“Dear Tommy: I received your letter and also note
what you said in your conversation. I am sending under
separate cover a letter to the bank with draft and you can
leave the letter where your assistant can see it. Of course
some of it is hot air. Money is tight here and I am hard
up. Had to borrow 20M yesterday. Therefore get along
with as little as you can, but if you need help let me know.”

Under date of August 21, 1921, a letter was written by
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the cashier to claimant Bigelow, wherein among other
things this is said:

“Dear Uncle: I received your letter and glad to hear
from you, and would have been glad if (you) had come
down had it been so you could. * * * This has been the
hardest year that I ever put in trying to do something
and could not make but very little progress or rather the
progress that I wanted to. * * * I know I am going to have
to have a little money but don’t think it will have to be very
much for I just will not loan any. I wish we would not have
to have more for I regret it just as much as any one can

“but still I cannot help it. I have tried to make every effort
‘count since a year ago but conditions have been so differ-
ent from anything I ever saw that it was impossible to
do what you wanted to do. Our reserve is off about $3,000
to $4,000 the last month which puts us below the require-
ments so I want to ask you to help us.”

Under date of April 14, 1915, the cashier wrote to claim-
ant and, among other things, this appears:

“Dear Uncle: We are going to have a meeting today
and get matters settled some way. It looks now as if there
is only one way. Smith went after Thompson for talking
to you when you were here without having him present.
So under such conditions it is very important that we get
rid of such unsettled conditions. It is possible that I
might want $5,000 the same as the amount you have al-
ready helped me with. I will not want it unless it is abso-
lutely necessary. Our reserve has gone down quite a lit-
tle in past few days and if Smith goes out it is natural
that he will hurt all he can and take all that he has in here,
which is about $7,000.”

Other letters of like import passed between claimant
and the cashier, all of which, in addition to the oral evi-
dence, go to show that the claimant was vitally interested
in the management of the bank from an early date until it
closed its doors.

Section 24, ch. 30, Laws 1925, among other things, pro-
vides:
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“No claim to priority shall be allowed which is based
upon any evidence of indebtedness in the hands of or orig-
inally issued to any stockholder, officer, or employee of
such bank, which represents money obtained by such stock-
holder, officer, or employee, from himself or some other
person, firm, corporation or bank in lieu of or for the
purpose of effecting a loan of funds to such failed bank.”

The following citations of authority support the con-
clusion which we have reached in the present case. In
State v. Atlas Bank, 114 Neb. 646, we held:

“QOrdinarily, where a stockholder of a state bank, with
knowledge that the bank is insolvent or in an unsafe con-
dition, at the instance and request of the bank officials
obtains and places in or to the credit of the bank money,
to enable the bank to meet a pressing obligation, and where
the money is not placed in or at the command of the bank,
for the use, safe-keeping or convenience of the stockhold-
er, in the ordinary and usual course of business, such trans-
action does not constitute a good-faith deposit, within the
meaning of the guaranty fund law, and is not protected
by the depositors’ guaranty fund.”

See, also, State v. Atlas Bank, 114 Neb. 650; Iams v.
Farmers State Bank, 101 Neb. 778.

“In order to create a deposit which will be protected by
the guaranty law, as the term ‘deposit’ is understood in
section 8033, Comp. St. 1922, it is necessary that money
or its equivalent shall in intention and effect be placed in
or at the command of the bank under circumstances which
do not transgress specific limitations of the bank guaranty
law.” State v. Farmers State Bank, 111 Neb. 117.

In First Nat. Bank v. Hirning, 48 S. Dak. 417, the court
held: “One loaning money to bank with full knowledge
that bank is unsafe, to enable its officers to increase de-
pleted reserve, or for some other use of bank, and not for
safe-keeping or convenience to him as depositor, though
form of transaction appears as deposit, is not ‘depositor’
entitled to participate in guaranty fund.”
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In view of the facts in the present case and the law appli-
cable thereto we hold that the money placed in the bank
by the claimant, except the sum of $1,173, to which ref-
erence is made herein, does not constitute a deposit with-
in the meaning of the bank guaranty law, but was merely
a loan of money to the bank and is not protected by the
bank guaranty law. Comp. St. 1922, sec. 8033.

We conclude that the judgment of the district court is
right and must be and hereby is in all things

AFFIRMED.

ARTHUR H. JOHNSON ET AL., APPELLANTS, V. PLATTE
COUNTY ET AL, APPELLEES,

FiLep Jury 10, 1928. No. 26075.

Drains: COUNTY SUPERVISORS: SECRET MEETING: ESTABLISHMENT
oF DRAINS. Proceedings of county supervisors, to establish and
construct a drainage ditch, which are in substantial respects
conducted secretly and behind closed doors, to the exclusion of
the public and interested parties, are in violation of section
972, Comp. St. 1922, which provides: “The boardd of supervi-
sors shall sit with open doors, and all persons may attend their
meetings”—and, in a proper case, the supervisors will be en-
joined from constructing a ditch ordered under such proceed-
ings.

APPEAL from the district court for Platte county: Louis
LIGHTNER, JUDGE. Reversed, with directions.

McElfresh & Walker, for appellants.

Reeder & Reeder, George W. Wertz, Emil F. Luckey and
B. F. Farrell, contra.

Heard before Goss, C. J., ROSE, THOMPSON and HOWELL,
JJ., and BEGLEY and REDICK, District Judges.

HOWELL, J.
This is an appeal from a decree of the district court

for Platte county, denying plaintiffs, appellants, an injunc-
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tion asked against Platte county and its supervisors and
the commissioners of Colfax county, against levying assess-
ments on plaintiffs’ lands to cover cost and expenses of
constructing a proposed drainage ditch, and from taking
other proceedings looking to paying out and letting con-
tracts for such ditch to extend into both counties.

As we see the case, the chief cause of complaint is the
failure of the supervisors to “sit with open doors,” as pro-
vided in section 972, Comp. St. 1922, which reads: ‘“The
board of supervisors shall sit with open doors, and all per-
sons may attend their meetings.”

A number of petitions were filed for a ditch. We will
deal only with the petition called “last petition,” finally
acted on, filed March 10, 1926.

A view was made of the route proposed, after which
the boards met in joint session. Certain objections were
filed by the appellants. The boards, over objections, voted
to go into executive session, which was done, to consider
the routes of ditches. Appellants and others who were
interested were excluded from the room for half an hour,
after which time the boards allowed appellants and the
public to reenter the room. The boards at once adopted
a resolution in favor of the so-called “long route” based
upon the first and last petitions, although appellants
sought, without avail, to offer further evidence before the
resolution was adopted. The motion to go into executive
session, as shown by the record, was “for the purpose of
discussing the proposed drainage ditch routes now on file.”

Engineers were then employed, who filed reports assess-
ing the lands and otherwise going forward with the scheme.
This suit was commenced and all activities ceased. The
words of the motion follow: ‘Motion, Supervisor Schaech-
er, seconded by Supervisor Bender, that we now go into
executive session for the purpose of discussing the pro-
posed drainage ditch routes now on file. Motion carried.”

It is quite clear that, at that time, the boards had not
reached a conclusion. Whatever transpired in the “execu-
tive session” fitted them, in their own minds, to make the
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final decision necessary to override the protests of appel-
lants. It matters little what transpired in that secret ses-
sion. They, and they only, could know. Had the doors
been open, all those present would have known. The pub-
lic and all others were excluded for the declared purpose.
It was deliberate and not incidental.

The legislature intended to put an end to just such ac-
tions by striking at secret conclaves.

Counsel for appellees concede “such meetings must be
open to the public.” They state the “sole purpose was to
afford the members an opportunity for relaxation into
a round table discussion of the several proposed routes.”
The motion states otherwise. The language of counsel
and of the motion are admissions that the “open doors”
provision of the statute was violated in both letter and
spirit. Appellees’ brief says: “After the doors were
opened, * * * the ‘public filed in.” It appears, just be-
fore the doors were closed on the meeting, the public filed
out by order of the -boards, over the protest of appellants.
The meeting was on in full sweep. The boards did not
retire; they sat where they were and excluded every other
person. There they sat, behind closed doors, and func-
tioned ; there they sat, with open doors, and functioned.
They held the forum as a body, while the public filed out,
wondering, no doubt, what was going on.

Such proceedings cannot be said to measure up to the
wholesome and uninjurious requirements of the statute. It
is not deemed necessary to follow the other contentions
of the parties. What has been said necessarily leads to a
reversal of the decree of the trial court, with instructions
to enter a decree permanently enjoining defendants, as
prayed by plaintiffs.

REVERSED.



456 NEBRASKA REPORTS. [VoL. 117
Moreland v. Chicago & N. W. R. Co.

OT1T0 F. MORELAND, ADMINISTRATOR, APPELLEE, V. CHICAGO
& NORTHWESTERN RAILWAY COMPANY ET AL,,
APPELLANTS.

Fiuep Jury 10, 1928. No. 26068.

1. Railroads: CROSSINGS: DuTy oF TRAVELER. “It is the duty of
a traveler on a highway, when approaching a railroad crossing,
to look and listen for the approach of trains. He must look,
where, by looking, he could see, and listen, where, by listening,
he could hear; and if he fails without reasonable excuse to exer-

cise such precautions he is guilty of negligence.” Askey v.

Chicago, B. & Q. R. Co., 101 Neb. 266.

: : NEGLIGENCE. Under the evidence in
this case, held that a freight train standing on a side track
100 feet west of a erossing is not such a diverting circumstance
that would excuse a traveler on a highway from looking to-
ward the east within 80 feet of the crossing for an approach-
ing passenger train. And failure to do so constitutes negligence
on the part of such traveler.

COLLISION AT CROSSING: NEGLIGENCE. Where it is
undisputed that a traveler on a highway failed to exercise rea-
sonable precaution, by not looking at a reasonable point where
he could have seen an approaching train, his negligence will
defeat a recovery for a collision with a train at a crossing, even
though no signal by the locomotive bell or whistle was given.

4. Evidence examined and set out in the opinion and held insuffi-
cient to sustain a verdict and judgment in favor of plaintiff.

APPEAL from the district court for Cherry county: EARL
L. MEYER, JUDGE. Reversed and dismissed.

Wymer Dressler, Robert D. Neely and Hugo J. Lutz, for
appellants.

James C. Quigley, Peterson & Devoe, and Good, Richard-
son & Good, contra.

Heard before Goss, C. J., ROSE, THOMPSON, EBERLY and
HoweLy, JJ., and BEGLEY and BROADY, District Judges.

BroaDY, District Judge.
This case grows out of a collision at a highway cross-
ing between a passenger train and an automobile which:
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resulted in the death of Hubert Roy Moreland. The plain-
tiff, as administrator of the estate of the deceased, brings
the action against the railroad company, and claims neg-
ligence on the part of the railroad company in (1) that
the train was, at the time, running at a high rate of speed
in violation of an ordinance of the village within which
the accident happened, and (2) that the railroad was neg-
ligent in that it failed to give any warning of the approach-
ing train by either blowing the whistle or ringing the bell
as required by law. The railroad company denies any
negligence on its part, and claims that the deceased and
the driver of the automobile, in which decedent was rid-
ing, were negligent in going upon the crossing without
looking and listening within 100 feet of the crossing; and
at the conclusion of the evidence moved for a directed ver-
dict in favor of the defendants. This motion was over-
ruled, and the case submitted to a jury, which réeturned a
verdict in favor of the plaintiff in the sum of $33,000.

The accident occurred within the limits and on the out-
skirts of Crookston, a small village in Cherry county. The
railroad runs approximately east and west and is the main
line of the Northwestern from Council Bluffs, Iowa, to
South Dakota and Wyoming. Moreland and Donald Ogil-
vie were partners in a general insurance agency, and, as
such, jointly owned the automobile, bore the expenses
equally and divided the income of the business in equal
shares, and on the date of the accident were engaged in this
business, and traveling in a Ford coupé. Ogilvie was driv-
ing the car and sitting on the left side, Moreland on the
right side, of the seat. They were coming from the west
paralleling the railroad, and at a point approximately a
quarter of a mile south of Crookston turned north and
approached the village at right angles to the railroad track.
From this point both could and did see the railroad tracks.
Both were familiar with the crossing, as they had traveled
this road on previous occasions. As the automobile turned
to the north towards town, the road descends somewhat
and crosses a bridge across a small creek. Immediately
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to the right of the bridge were small trees and growing
brush, which at the time were bare of foliage, as the acci-
dent occurred early in March. The bridge was 239 feet
south of the railroad crossing, and from this point there
was a clear and unobstructed view of the railroad for a
distance of approximately 1,000 feet east, where the track
runs through a cut in an embankment or small hillside.
There is a clear, unobstructed view of the tracks from the
crossing to this cut. To the left of the ecrossing, approach-
ing from the south, is an unobstructed view of the track
for some 300 feet, where the section-house in which the
track-worker lives is located. Beyond that, to the west,
are the usual railroad station, or depot, elevators and
other buildings usually found around railroad yards in a
small town. The highway was of a deep sand surface,
and at a point approximately 100 feet south of the cross-
ing is up-grade to the track level. The last 35 or 40 feet )
the road ascends rather abruptly.

Ogilvie said that just after crossing the bridge, 200 feet
south of the track, he looked in both directions and could
see no train approaching from the east, but did see a
freight train with engine attached headed east, standing
approximately 100 feet west of the highway crossing.
Ogilvie did not again look to the east, but kept his atten-
tion directed to the freight train to ascertain whether or
not it was going to start moving. He said the engine,
though standing still, was emitting steam in considerable
quantities, and he thought it was about to start. The
freight was standing on a side track, waiting for the pas-
senger coming from the east to pass. The track was ele-
vated above the level of the highway, and Ogilvie said he
could not see whether the freight was on the main track
or side track. Ogilvie says that he did not look east after
a point 100 feet south of the crossing, but gave his atten-
tion to the freight train and to the driving of the car
through the sandy roadway, and the up-grade approaching
the tracks, but says that he kept listening for any warning
of an approaching train, of a whistle or sounding of a
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bell, and heard none. He says that Moreland, the de-
ceased, was also listening for any approaching train, and,
at a point between 80 and 100 feet south of the crossing,
looked east, at least twice, and said to Ogilvie, “Every-
thing is clear on my side,” and from then on both kept
looking at the freight train and did not look to the east.
On cross-examination Ogilvie said that his watching of
the freight did not, however, prevent his looking to the
east at any time, and that he could have stopped the car
almost instantly, as it was traveling only from four to six
miles an hour. He also said that, at a point something
over 100 feet south of the track, he had practically stopped
the automobile and then ran in low gear. As the rear
end of the automobile passed over the track it was struck
by a passenger train coming from the east. The automo-
bile was demolished and Moreland fatally injured and died
shortly thereafter. Ogilvie, apparently, was uninjured.
Plaintiff contends that the position of the freight train,
standing to the left of the crossing, was such a circum-
stance as to direct and divert the attention of the occupants
of the automobile and excuse their not looking to the right
after they had left a point between 80 to 100 feet south
of the crossing, and claims that the passenger train was
coming at a high rate of speed in violation of the city ordi-
nance, which limited the operation of railroad trains with-
in the village to 10i miles an hour; and also claims that the
failure of the engineer to sound the warning whistle or
bell was the proximate cause of the accident. The ordi-
nance of the village does limit the operation of trains with-
in its territory to not exceed 10 miles an hour. The de-
fendants claim that this ordinance is void, being an unrea-
sonable restriction in the necessary operation of such
trains; claims that both the whistle and the bell were
sounded and ringing continuously from the point of the
cut in the embankment, or 1,000 feet east of the crossing.
The engineer says that he sounded the whistle at the mile
post east of the station and that he kept the whistle blow-
:ng from that point until the accident happened. Several
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other witnesses stated that they heard the whistle, but
differed as to the number and kind of sounds made by the
whistle. Some of these witnesses were in the depot 300
or 400 feet west of the crossing. Others were residents
of the village and were at different points from the tracks.
The fireman corroborates the engineer both as to the ques-
tion of whistling and ringing the bell. Both say that the
engineer had set the mechanism which rang the bell by
air and that the bell was ringing continuously prior to
and until after the accident. Both the engineer and fire-
man say that, after the accident and after the train had
stopped, the engineer directed the fireman to shut off the
air from the bell cord, and that the bell was ringing until
that time. This is corroborated by at least one other wit-
ness. Ogilvie says that he and Moreland were both lis-
tening and did not hear either the bell or whistle. To quote
Ogilvie’s direct testimony as to his listening after he
crossed the bridge, he said: “We were both listening at
all times for a train from the east as well as the west.”
But he did not look, and a mere glance to the east would
have disclosed the coming train. It is the duty of one ap-
proaching a railroad crossing to look as well as listen. Sev-
eral witnesses called by the plaintiff testified that they did
not hear either the whistle or bell, and some of them said
that they were in a position so that they could have heard
the bell or whistle had either of them sounded. It is the
duty of a railroad train in approaching a crossing to give
warning of its approach by blowing the whistle and sound-
ing the bell continuously from a point 80 rods from a cross-
ing. Campbell v. Union P. R. Co., 100 Neb. 875. The evi-
dence upon the question of warning is conflicting, and upon
that question, standing alone, it would be a question for
the jury.

It must be taken as undisputed that the train was at
the time running in excess of 30 miles an hour, at least.
The engineer says that at the time the accident happened
he was running from 30 to 85 miles an hour, and that he
had partially set the brakes, some distance east of the cross-
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ing, preparatory to stopping at the station. Ogilvie said,
and it is undisputed, that after he crossed the bridge and
was approaching the track he was running the automo-
bile about 5 miles an hour, and that as he approached the
incline, or upward grade over the right of way, he in-
creased his speed a little, due to the incline and the heavy
sand roadway. The day was clear and dry with no wind
blowing and the road dry and in good condition other than
it was up-grade approaching the track and a heavy sand
surface.

The engineer, on the right or north side of the engine
cab, did not see the automobhile approaching from the
south. The fireman sitting on the left, or south side of
the cab, saw the automobile approaching, but says it was
running slowly, and he thought the driver saw the train
and was stopping, but that when starting up the incline
to the track the automobile speeded up somewhat. He
then feared a collision and called to warn the engineer,
but that because of the noise of the blowing whistle and
ringing bell the engineer could not hear him, and that he,
the fireman, then started across the cab to warn the engi-
neer. At that moment the accident occurred. The engi-
neer said that he could have stopped the train within 400
or 500 feet, and when it did stop the engine was almost
even with the depot, and that he, the engineer, ran back
to the injured Moreland, whom he asked if he did not see
the train, and that Moreland said: “Yes; but it was too
late.” A woman who had run out of the depot said that
Moreland made the same statement to her.

The principal question is whether or not Moreland was
himself guilty of negligence which was either the cause
of or which contributed to the accident and which would
bar recovery even though the defendant was negligent.
This question must be determined under the comparative
negligence statute of this state, which is that, even though
the defendant was negligent, the plaintiff could not recover
if he himself were guilty of more than slight negligence
as compared to any negligence of the defendant, or if the
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defendant was guilty of less than gross negligence as com-
pared with the negligence of plaintiff’s decedent. We con-
cede that the question of contributory negligence is for the
jury, unless it cannot be said that reasonable minds would
differ on this question.

The plaintiff contends that the presence of the freight
train was a diverting circumstance sufficient to excuse the
occupants of the automobile from looking at a point closer
to the crossing than they did look, and that the question
of contributory negligence, if any, was a question for the
jury, and by their verdict the jury determined that ques-
tion in favor of the plaintiff.

“It is the duty of a traveler on a highway, when ap-
proaching a railroad crossing, to look and listen for the
approach of trains. He must look, where, by looking,
he could see, and listen, where, by listening, he could hear;
and if he fails without reasonable excuse to exercise such
precautions he is guilty of negligence.” Askey v. Chicago,
B. & Q. R. Co., 101 Neb. 266; Morris v. Chicago, B. & Q.
R. Co., 101 Neb. 479; Haffke v. Missouri P. R. Co., 110
Neb. 125. .

“Failure of the railroad company to ring the bell or
blow the whistle as the train approached the crossing, even
though it may have been negligent, would not make the
railroad company liable for the death of the automobile
driver in a collision at the crossing, if he recklessly failed
and neglected to have his car under control and by look-
ing and listening at the proper time and place could have
seen the approaching train in time to stop before reach-
ing the track, but recklessly failed and neglected to do so,
whereby there was a collision.” Askey v. Chicago, B. &
Q. R. Co., 101 Neb. 266.

The Morris case, supra, holds that the plaintiff could
not recover if he himself were negligent, even though no
signal by bell or whistle was given by the appproaching
train. In the Haffke case, supra, it is held that, where it
shows beyond a reasonable dispute that the plaintiff’s neg-
ligence was more than slight as compared with the neg-
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ligence of the defendant, it is the province of the court to
- direct a verdict for the defendant. See, also, Tyson v. Mis-
souri P. R. Co., 113 Neb. 504.

In the Haffke case the court say: “We think it may well
be conceded that the evidence with respect to the negli-
gence of the defendant is sufficient to have that issue sub-
mitted to the jury, but the question upon which the case
must turn is whether the plaintiff was guilty of such con-
tributory negligence as to defeat recovery.” In sustain-
ing a directed verdict for the company in that case, the
court say: “A mere glance occupying but a fraction of a
second would have sufficed to warn him (plaintiff) of the
approaching train.”

Moreland and Ogilvie were unquestionably engaged in a
joint enterprise so that the negligence of either one would
be attributable to the other. We think it was the duty of
both Ogilvie and Moreland to look eastward at a point
closer to the crossing than 80 or 100 feet, as testified was
the point at which either last looked. Had either done so,
they could not have helped but see this approaching train
and could have stopped the automobile within 3 or 4 feet
at the most. At a point 50 feet from the crossing one could
have seen the track and approaching train for a distance
of over 1,000 feet. We do not think any reasonable mind
could differ upon this question.

Plaintiff insists that the fact of the standing freight
train and the locomotive headed toward the crossing 100
feet away constituted a “diverting circumstance” sufficient
to justify both Ogilvie, the driver of the car, and More-
land giving it all their attention, thus excusing their fail-
ure to look to the east after passing a point 80 feet from
the crossing. As was said in Hell v. Union P. R. Co., 113
Neb. 9: “There may be circumstances which will excuse
his (plaintiff’s) failure for a brief period to look in every
such direction, and if he suffers injury thereby, his negli-
gence, if any, is ordinarily a question of fact for the deter-
mination of a jury.” Where, however, such circumstan-
ces do exist, it is the duty of such traveler to exert greater
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care before crossing the track, unless prevented by some
fault of the railroad company. He should use alertness
and vigilance before he has taken a position exposing him-
self to peril or has come within the zone of danger, so that
his precaution may be effective. The diverting circum-
stances must be a condition of reasonably eminent danger
to himself and occurring at a point which to ignore could
fairly be said to expose him to a perilous position from
that cause alone. It cannot be held that an object or con-
dition which arouses curiosity, not dangerous, would ex-
cuse caution to guard against another obviously danger-
ous situation. If the freight train had been moving it would
have been sheer recklessness to attempt to cross ahead of
it. If it was standing still there could be no danger in
crossing. It was standing still and Moreland and Ogilvie
both knew it. A mere glance to the right by either, at
any point within 50 feet of the crossing, would have dis-
closed the oncoming train. Both Ogilvie and Moreland
were negligent in a degree far more than slight, and even
conceding the passenger train was exceeding its speed limit
and not sounding the whistle or bell, the contributory neg-
ligence of the plaintiff equalled, if not exceeded, any neg-
ligence of defendant.

We are not unmindful that members of a court may not,
from the very nature of their position, view the circum-
stances of a particular case as would persons engaged in
other avocations, and for that reason are loath to say
that a state of facts is not sufficient to support the find-
ings of the jury. But when the undisputed circumstances
are too clear and one-sided to say otherwise, it becomes the
duty of the court to say, as a matter of law, that there is
no negligence, or that the plaintiff was guilty of contrib-
utory negligence of more than a slight degree. That is the
situation in this case. It is the duty of this court to re-
verse the decision in this case.

The physical conditions surrounding the scene of this
terrible accident are fixed and permanent and are conclu-
sive, and under the plaintiff’s own evidence he could not
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recover. Therefore, the judgment is reversed and the case
dismissed. ' . _
REVERSED AND DISMISSED.

HELEN E. SALSBURY ET AL., APPELLANTS, V. CITY OF LIN-
COLN ET AL., APPELLEES.

FiLep JuLy 10, 1928. No. 26277.

1. Municipal Corporations: CHARTERS. Where a city has adopted
its own charter under section 2, art. XI of the Constitution, the
provisions of such charter will govern, as to matters of local
municipal concern, over the legislative charter existing prior
thereto. Sandell v. City of Omaha, 115 Neb. 861.

2. STREET IMPROVEMENTS. The matter of improving the
streets, alleys and highways within the corporate limits of a
municipality is a subject strictly of municipal concern.

3. LEGISLATION: «CoOURTs. Courts will not review or in-

quire into the legislative acts of municipal boards concerning
matters within their power, as to whether they act expediently,
wisely, or necessarily. Such are matters of purely legislative
function, and not of judicial concern.

4. Pleading: DEMURRER. A general demurrer does not admit con-
clusions of the pleader, but only facts that are well pleaded.

APPEAL from the district court for Lancaster county:
MasoN WHEELER, JUDGE. Affirmed.

Allen & Requartte and W. M. Elmen, for appellants,

C. Petrus Peterson, Charles R. Wilke and R. A, Boehmer,
contra.

Heard before Goss, C. J., ROSE, DEAN, Goop and THOMP-
SON, JJ., and CHASE and REDICK, District Judges.

CHASE, District Judge.

This is a suit in equity to restrain the city of Lincoin
and its city commissioners from entering into a contract
for the paving of the streets in paving district No. 765 in
said city. To the petition a general demurrer was inter-
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posed which was sustained by the trial court, whereupon
the plaintiff elected to stand on the petition and the court
entered judgment dismissing the suit. The action of the
trial court therein is now presented in this court for
review.

The record is brief, consisting only of the petition,
demurrer and judgment. The petition is very lengthy,
consisting of fifteen paragraphs, also consisting of exhibit
A, being the ordinance declaring for the paving of said
district; exhibit B, being a plat of the streets and high-
ways upon which said proposed paving is to be laid; ex-
hibit C, the plaintiff’s objections before the city council
to the letting of said contract; exhibit C-1, being the plain-
tiffs’ protest filed with the city council against the crea-
tion of said paving district; exhibit D, being a petition
to eliminate from said paving district the property owned
by the plaintiffs; and exhibit E, being the resolution of the
city council ordering said distriet paved.

From a careful reading of the petition and exhibits we
reach the conclusion that the consideration of three prop-
ositions involved will successfully dispose of the entire
case: First, the question as to which shall prevail where
there is an inconsistency—the home rule charter of the
city of Lincoln, or the legislative charter which existed
prior to the adoption of the home rule charter. Second,
as to whether or not courts can and will inquire into the
legislative expediency and discretion of a city council act-
ing within its authority as to matters of municipal legis-
lation. Third, the effect of a general demurrer as to the
admission of facts and conclusions appearing in the peti-
tion and the exhibits annexed thereto.

By this suit the plaintiffs seek by injunction to prevent
the city council of Lincoln from establishing paving dis-
trict No. 765 within the corporate limits of said city, and
the paving of the streets within said districts. The rec-
ord admits that the city of Lincoln is a city coming within
the provisions of section 2, art. XI of the Constitution,
which gives authority to cities of over 5,000 inhabitants to
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frame a charter for its own government consistent with
and subject to the Constitution and laws of the state of
Nebraska. This section of the Constitution in express
terms provides that, when a city charter is adopted under
its provisions, it shall then become the charter of the city
adopting the same for the regulation and government
thereof “and supersede any existing charter and all amend-
ments thereof.”” This provision of the Constitution is self-
executing. It is apparent that the framers thereof intend-
ed that a city having the required population could, inde-
pendent of any legislative action, draft and adopt a char-
ter under this provision, and when once adopted accord-
ing to its provisions such charter shall be the law for the
general regulation and control of all of its local municipal
affairs. The plaintiffs contend that the general statutes
of the state require city councils in establishing paving
districts to include only intersecting streets, while the char-
ter of the city of Lincoln, subsequently adopted under sec-
tion 2, art. XI of the Constitution, permits the municipal
authorities to include two or more connecting or intersect-
ing streets; that in the creation of the paving district
herein complained of there are no intersecting streets, and
that the action of the city council is without authority be-
cause of that fact.

The rule adopted by this court concerning an inconsis-
tency between legislative enactment and municipal char-
ters is too well established to justify longer discussion.
“The purpose of the constitutional provision (Const., sec.
2, art. XTI) is to render cities independent of state legis-
lIation as to all subjects which are of strictly municipal
concern; therefore, as to such matters general laws appli-
cable to cities yield to the charter.” Consumers Coal Co. v.
City of Lincoln, 109 Neb. 51. See, also, Sendell v. City of
Omaha, 115 Neb. 861 ; Schroeder v. Zehrung, 108 Neb. 573.

The plaintiffs based their right for injunctive relief up-
on the passage of an ordinance creating a paving district
and the proposal on the part of the city council to enter
into a contract for the paving of the streets and highways
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within said district. The matter of improving the streets,
alleys and highways within the corporate limits of a mu-
nicipality is one strictly of municipal concern and the mu-
nicipal authorities in regard to such improvement are only
required to act in conformity with the provisions of the
charter under which such city has its legal existence, and
under the charter of the city of Lincoln its municipal offi-
cers are authorized to pave and improve connecting streets
as well as intersecting streets.

The plaintiffs contend further that the city council has
included property in said paving district as a mere sub-
terfuge to force paving upon the plaintiffs and that to do so
will have the effect of confiscating the property of the plain-
tiffs and force upon them unwarranted burdens of taxa-
tion. It is a well-established doctrine that courts will not
inquire into or endeavor to control the legislative discre-
tion of city councils in establishing the boundaries of pav-
ing districts, nor will they inquire into the motives of leg-
islative bodies, when acting within legal and constitution-
al limits, nor determine matters concerning the expedien-
cy or necessity for such legislation. The acts of legisla-
tive bodies, whether state or municipal, if performed with-
in the prescribed limits, are not subject to revision or con-
trol by the courts on the ground of inexpediency, injus-
tice or impropriety. Such are purely functions of legis-
lative power. Neither will the courts take cognizance over
matters involving the wisdom or necessity for the enact-
ment of legislation. The legislative body may alone de-
termine whether a certain piece of legislation is needed or
advisable for the general government of the people from
whom its power emanates. The concern of the courts is
as to the limits of the power, and not the manner or meth-
od by which the power is sought to be exercised, if kept
within the prescribed limits. Therefore, judicial inquiry is
strictly one of power, and not of expediency. To do other-
wise would amount to an unwarranted encroachment by the
judicial branch of the government upon the powers of the
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legislative branch and thus tend to destroy the necessary
coordination existing between these two separate branches.
The principle was adopted by this court in Omaha & C. B.
Street R. Co. v. City of Omaha, 114 Neb. 483; Enders v.
Friday, 78 Neb. 510; Village of Bellevue v. Bellevue Imp.
Co., 65 Neb. 52. This court in the quite recent case of
Whitla v. Connor, 114 Neb. 526, adopted this general prin-
ciple, wherein it held: ‘“The action of the village board in
ordering sidewalk placed, and providing that cost there-
of shall be assessed upon the abutting lot, is a legislative de-
termination that the improvement is expedient and prop-
er, and that such property will be benefited by reason there-
of, and such determination cannot be denied its effect in
a judicial proceeding, in a case where it was within the
board’s power to so act. And one challenging its authority
carries the burden of alleging and proving the invalidat-
ing facts.” In the event that the proposed improvement
would not benefit plaintiff’s property or become an injury
thereto, these are matters that can be properly considered
by the assessing board in levying special assessments, and
the plaintiffs have an adequate remedy at law by which to
determine the justice of such assessments.

The plaintiffs contend further that the trial court was
unwarranted in sustaining the demurrer for the reason that
it is alleged in the petition that said distriet is not created
according to law, and that it appears by exhibit C, which
is attached to and made a part of the petition, that there
is an allegation that the ordinance was not read, approved
or passed as required by law; that no sufficient publication
thereof had been made; that no sufficient petition for in-
stallation of said paving had been filed, and no sufficient
advertisement for bids had been had; that the demurrer of
defendants admits such above statements to be facts.

The position of the plaintiffs in this regard is unten-
able. A demurrer does not admit conclusions. The rule is
that a general demurrer admits only facts, and then only
such facts as are well pleaded. Markey v. School District,
58 Neb. 479. In the above case the plaintiffs sought to
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recover under a contract with the school district for the
sale of school supplies. By the petition it appears that the
school district board was without authority to enter into
said contract. The petition, in addition, alleged that said
contract had been subsequently ratified by the voters with-
out stating in fact as to how it had become ratified. The
petition was assailed by general demurrer, and plaintiff
contended that the demurrer admitted ratification of the
contract. The court held that the allegations concerning
ratification were a mere conclusion, and not admitted by
demurrer. .

Again, the court held, in the case of State v. Ramsey, 50
Neb. 166, that an allegation in the petition that “on the
12th day of June, 1896, these relators filed a supersedeas
bond as required by law” was a mere conclusion, and not
admitted by the demurrer. So, in the present case, the
allegations concerning the passage and publication of the
ordinance, the sufficiency of the petition, the advertise-
ment for bids, all contained in exhibit C, are mere conclu-
sions of the pleader, and not statements of fact, which are
admitted by the demurrer.

The question argued, as to which will control where there
is an inconsistency between the pleading itself and the ex-
hibits thereto attached, is not necessary for determination
because the statements in the exibits which create the in-
consistency are mere conclusions and cannot be considered
as facts out of which any inconsistency can arise, hence
to discuss the question further would presuppose the exis-
tence of a fact which does not exist.

For the reasons heretofore stated, the judgment is

AFFIRMED.
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WILLIAM M. J. WEGNER V. STATE OF NEBRASKA.
FiLEp OcCTOBER 8, 1928. No. 26341.

ERROR to the district court for Holt county: ROBERT R.
DICKSON, JUDGE. Affirmed.

William M. Ely, for plaintiff in error.

0. S. Spillman, Attorney General, and Donald Gallaghr
contra.

Heard before Goss, C. J., RoSE, DEAN, GooD, THOMPSON,
EBERLY and HOWELL, JJ.

PER CURIAM.

Plaintiff in error was convicted of the offense of prac-
ticing medicine without first having obtained a certificate
of qualifications, or license so to do, from the state board
of health of the department of public welfare of the state,
and prosecutes error to this court to review the record of
his conviction.

The errors assigned are: That the information is insuffi-
cient to charge an offense; that the evidence is insufficient
to sustain a conviction; and errors in the giving and refus-
ing of instructions.

A majority of the judges of the court are of the opinion
that all of the questions presented for review are controlled
and determined by the rulings of this court in Harvey v.
State, 96 Neb. 786, and Carpenter v. State, 106 Neb. T42.
Each of- the rulings of the district court, of which com-
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plaint is made, is sustained by the rulings in the above cited
cases.

- No prejudicial error appears, and the judgment of the
district court is therefore

AFFIRMED.
DEAN and HOwELL, JJ., do not agree that the record pre-

sented brings the instant case within the rules announced
in the cases cited in the majority opinion, and therefore dis-
sent.

JOHN HEISER ET AL., APPELLEES, V. EMMA BREHM ET AL.,
CROSS-APPELLANTS : HENRY HEISER, APPELLANT.

FiLep OCTOBER 8, 1928. No. 26132.

1. Deeds: CONSTRUCTION. Under section 5594, Comp. St. 1922,
in the construction of every instrument conveying real estate,
it is the duty of courts of justice to carry into effect the true
intent of the parties so far as such intent can be collected from
the whole instrument and so far as such intent is consistent
with the rules of law.

2. Partition will not lie in violation of restrictions imposed by the
grantor in the terms of the trust created by him.

3. Partition: TRUST EsTATES. Where a trust deed grants active
trust powers to the trustee, his successors and assigns, for
the use of beneficiaries named in the trust deed, with power to
pay the rents and profits of the land to the beneficiaries and to
sell and convey the land at such time and on such terms as
his judgment and discretion deem expedient, where the trustee
accepts the trust and dies before carrying out in full the terms
of the trust, it is error for a court to order a partition of the
land at the instance of some of the beneficiaries and over the
objection of other beneficiaries who pray that a successor in
trust be appointed to carry out the provisions of such trust
deed.

APPEAL from the district court for Lancaster county:
MAsON WHEELER, JUDGE. Reversed, with directions.

Henry Meier, Guardian ad litem, for appellant.

Meier & Meicr, for Emma Brehm et al,, cross-appellants.
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Wilmer B. Comstock and T. F. A. Williams, contra.

Heard before Goss, C. J., ROSE, DEAN, Goop, THOMPSON
and EBERLY, JJ., and REDICK, District Judge.

Goss, C. J.

This is an action in equity. The plaintiffs, as benefi-
ciaries under a trust deed, secured a decree ordering parti-
tion of the farm land in Lancaster county described in the
trust deed. Henry Heiser, an incompetent, one of the de-
fendants, resisted partition and appeals.

The interests of all of the parties arise from Peter Heis-
er, their father, who died on April 26, 1926. On Septem-
ber 30, 1919, he made a will, which was probated after his
death, by the terms of which he gave the home in Lincoln
and $10,000 to his daughter, Christine, and the rest of his
estate in equal shares to his eight children, Conrad, John,
Henry, Nick, Katherine, Emma, Lizzie and Christine.
Some years later, under date of June 18, 1925, he executed
and delivered to his son, Conrad Heiser, as trustee, and his
successors and assigns, a trust deed to the 160-acre farm in
question for the use and benefit of his eight children. The
trust deed gives Conrad Heiser as trustee complete and
absolute control and supervision of the farm, with direc-
tions to receive the rents and profits and to pay them over
annually to the beneficiaries, less the taxes and expenses;
it grants to the trustee the power to sell the land for the
best sum and upon the best terms he is able to obtain
when in his judgment he deems it expedient to sell; it em-
powers the trustee to execute whatever instruments are
necessary to consummate the sale-and to convey an abso-
lute fee simple title to his grantee; and it directs the
trustee to divide the net proceeds, share and share alike,
among the eight beneficiaries.

Without having completed the trust, and while still seised
of the title to the land, Conrad Heiser died, on or about
June 2, 1926, leaving a widow and four children, who are
parties to the suit. All of the persons legally interested
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are parties, all are over 21 years of age, and all are compe-
tent except Henry Heiser, who is represented by his
guardian and by a guardian ad litem.

In the petition it was alleged that by deed dated June
18, 1925, Peter Heiser conveyed the land in fee simple
to his eight children as tenants in common; that one of
them, Conrad Heiser, has departed this life, leaving his
widow and children to take his undivided one-eighth; and
plaintiffs pray for equitable partition of the land among
the parties or for partition sale by a referee. By answers
and cross-petitions certain of the defendants set up the
deed of June 18, 1925, alleging that it created an active
express trust, that thereunder Conrad Heiser received
rents, profits and income from the land and died before he
had accounted to the beneficiaries; that after Conrad’s
death the plaintiffs in this action received rents and prof-
its from said real estate and neither they nor Conrad Heis-
er’s heirs have ever accounted for such income; wherefore
the defendants prayed that the prayer of the petitioners
be disallowed and that a suitable trustee be appointed by
the court to carry out the trust under the direction of the
court. By answer and cross-petition the daughter Chris-
tine Heiser, whose $10,000 bequest in her father’s will
would be affected by his later trust deed, alleged that the
trust deed to Conrad was personal and ceased on his death,
and that such real estate should become a part of the es-
tate of Peter Heiser, to be distributed under his will. Issues
were fully joined. On the trial the court found that the
parties were the owners in fee simple, each being the own-
er of a definite undivided interest in the land. The court
appointed a referee, ordered partition and directed a re-
port thereof to be made at that term of court.

There is no particular variance in the facts alleged and
the facts proved. The position of appellees as stated in
their brief is that the only question involved in this ap-
peal is whether the beneficiaries named in the trust deed
are entitled to have partition of the land described therein.
The position of the appellants goes a little further by tak-
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ing the stand that the district court had no power to de-
cree partition, but that, under the prayer of appellants and
under the facts as alleged and proved, the court should
have appointed a successor in trust with directions to carry
out the terms of the trust.

The appellees argue that it does not matter in what way,
whether by partition or by the appointment of a succes-
sor trustee, the land is sold and the proceeds divided among
the heirs; that either method will result in the carrying
out of the intent of Peter Heiser as expressed in the trust
deed. The appellants, however, take the position, in effect,
that statutory partition may result in a division of the real
estate among the interested parties rather than in a sale
of the land and a distribution of the proceeds; and that
the latter course, and that alone, was the true purpose and
intent of Peter Heiser when he made the trust deed.

The court in this suit found that the parties were the
owners in fee simple of the land, found their respective
shares therein, ordered these shares confirmed, and ordered
partition of the land and appointed a referee to make par-
tition of the land into the requisite number of shares and
to report the same at the present term of court. Under
sections 9249 and 9251, Comp. St. 1922, if the referee
should report to the court that physical division of the land
among the parties according to their interests cannot be
made without prejudice, then the court shall enter an or-
der directing a sale of the entire premises. The effect of
these provisions of the statute makes it uncertain whether
the land will be divided physically among the beneficiaries
or will be sold in bulk.

It seems clear from the terms of the trust deed that it
was the intent of Peter Heiser that the trustee should sell
the land and distribute the proceeds of the sale, including
the net rents and profits, among the beneficiaries. It seems
equally clear that his intent was that the trust should not
lapse, for he referred in the deed to “Conrad Heiser and
to his successors and assigns.” Section 5591, Comp. St.
1922, says: “Every conveyance of real estate -shall pass


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































