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HArROLD T. ANDERSEN, APPELLEE, V. OMAL.. & COUNCIL
BLUFFS STREET RAILWAY COMPANY, APPELLANT.

FiLED FEBRUARY 29, 1928. No. 25433.

1. Street Railways: RATE oF SPEED. The distance traveled by a
street car after a collision and before it is stopped may be con-
sidered by the jury in determining whether it was going at an
excessive speed, under che -circumstances and conditions
Moran v. Umaha & C. B. Street R. Co., .08 Neb. 78%

2. Imputed Negligence. “Except with respect to the relation of
partnership, or of principal and agent, or of master and servant,
or the like, the doctrine of imputed negligence is not in vogue
in this state.” Hajsek v. Chicago, B. & @. R. Co.. 6& Neb. 539.

3. Trial: INSTRUCTIONS. “Where contributory negligence is
pleaded as a defense, but there is no evidence to support such
defense, it is error to submit such issue to the jury.” Koehn v.
City of Hastings, 114 Neb. 106.

Where there is evidence of defendant’s negli-

gence, but no evidence of plaintiff’s contributory negligence,

no instruction on comparative negligence should be given to the
jury.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. A ffirmed.

John L. Webster and R. B. Hasselquist, for appellant.
Rosewater, Mecham & Burton, contra.’ '

Heard before Goss, C. J., ROSE, Goop, THOMPSON, EBER-
LY and HOWELL, JJ., and REDICK, District Judge.

Goss, C. J.

This is an action for damages by reason of a collision
between an automobile and a street car. From a verdict
and judgment thereon against it, the defendant appeals.

The collision occurred at the intersection of Binney and
North Twenty-fourth street in Omaha, at 6:30 or 7 o’clock
on the evening of May 10, 1927. Plaintiff and Knud H. Nis-
sen, with two young women, were on their way from Blair
to attend the movies at Omaha. Nissen owned the Ford
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touring car in which they were driving. Nissen was driv-
ing and one of the young women was in the front seat with
him. Plaintiff and the other young woman were in the
back seat. The car was in good condition and the side cur-
tains were all on. None of the occupants of the car were
familiar with the streets. They approached Twenty-fourth
street from the west on Binney street, which has no street
car tracks. Twenty-fourth street has double tracks and
is the main north and south street car artery in the north
part of the city. There are business houses on the north-
east, northwest and southwest corners and a residence on
the southeast corner of the intersection. There is evidence
that a truck was standing near Binney street at the curb
on the west side of Twenty-fourth street when the collision
occurred. The south-bound street car struck the rear left
side of the Ford car, which whirled around and went or
was carried south until it struck the east curb of Twenty-
fourth street, scraped along the curb for 20 feet or so and
stopped, headed northwest, with the right rear wheel
broken and against the curb, three or four feet north of an
iron car-stop pole approximately 72 feet south of the south
curb line of Binney street. A few feet south of the iron pole
is a wooden pole. Plaintiff was thrown out of the car and
to a point a few fget further south and his leg was broken.
As a result of the injury he was in the hospital two months.
Between curbs, Binney street is 29 feet 9 inches wide and
Twenty-fourth street 43 feet 1 inch wide; and from the
center of the south-bound track to the east curb of Twenty-
- fourth street is 26 feet 2 inches. The foregoing facts are
shown by the evidence, and are either undisputed or are
indisputable in view of the finding of the jury. Other facts
will be discussed as the questions arise.

Plaintiff alleged, and the court submitted to the jury,
three charges of negligence, viz.: (1) Excessive speed of
the street car, (2) lack of adequate warning, and (3) lack
of proper lookout. Defendant denied all negligence, and
pleaded that the plaintiff and the driver of the automobile
were negligent, and that plaintiff’s injuries were the result
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of the carelessness of plaintiff and of the driver. The jury
returned a verdict for $4,000 in favor of plaintiff.

In its brief the appellant presents nine assignments of
error. The first assignment is that the court erred in per-
mitting Nissen, the driver of the automobile, to testify that,
when he first observed the street car, it was running
“about 30 to 35 miles an hour.” Nissen testified that, when
he first saw the street car, his automobile was in the inter-
section and the front end of it was within four to six feet
of the west car rail and the front end of the street car
was about 30 feet north of the north curb line of Binney
street. He had qualified generally by showing his experi-
ence as a driver and his ability to estimate the approximate
speed of a moving car. We have held that “a witness who
sees a moving car, and possesses a knowledge of time and
distance, is competent to express an opinion as to the rate
of speed at which the car is moving.” Omaha Street Car
Co. v. Larson, 70 Neb. 591 ; Pierce v. Lincoln Traction Co.,
92 Neb. 797; Oakes v. Omaha & C. B. Street R. Co., 104

Neb. 788. While the writer concedes that it is a close
‘question but thinks this testimony was admissible and that
its weight was for the jury to determine, others of our
number think the driver had so little time at best to ob-
serve the street car and was so busy handling the auto-
mobile that his opportunities to judge of the speed of the
car were too slight to form the basis of an opinion as to
its speed in miles per hour. However, the majority agree
that the admission of this testimony ought not to be con-
sidered so prejudicial to the defendant as to constitute
reversible error in view of the other testimony as to ex-
cessive speed. There was testimony from which the jury
could have found that, from the time Nissen first observed
the street car and from the time the motorman first saw
Nissen’s automobile until the street car actually stopped,
it traveled from a point 30 feet north of the north curb
line of Binney street to a point about 75 feet south of the
south curb of Binney street, a distance of about 135 feet.
It might also be found as true that during all this time
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the motorman was using such available means to stop the
car as suggested themselves in the emergency. The dis-
tance traveled by a street car after a collision and before
it is stopped may be considered by the jury in determining
whether it was going at an excessive speed, under the cir-
cumstances and conditions. Moran v. Omaha & C. B.
Street R. Co., 108 Neb. 788,

The second assignment of error is to the effect that the
court erred in not sustaining defendant’s motions for a
directed verdiect. The argument proceeds on the erroneous
theory that the testimony as to the speed of the street car
is eliminated, and that the plaintiff has failed to prove any
negligent operation of the street car. This assignment is
without merit, as it is already evident that there was evi-
dence competent for the jury to consider in the matter of
the charge of negligence based on the alleged speed of the
street car.

The court did not submit to the jury any instruction on
the doctrine of the comparative negligence of plain- .
tiff and defendant. In its opening statement of facts
in the beginning of its brief, the appellant says that
the doctrine of comparative negligence does not ap-
ply to the case; but several of the assignments of
error and much of the brief are on that subject. These
arise in the arguments concerning the instructions given
by the court and concerning instructions tendered by
the defendant and refused. It may well be said here that
the instructions of the court were such as are founded on
rules well established in this court and such as are conven-
tionally given in cases where there is no negligence of both
plaintiff and defendant to be compared and determined
by the jury. The appellee argues that there was no such
negligence shown in the evidence as between the two parties
to the action and that it would have been -erroneous if the
court had given the jury an instruction as to comparative
negligence. In this respect it is true that the answer of
the defendant joins the driver and the plaintiff in charges
of contributory negligence in approaching the intersection
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at high speed, in failing to see and note the approach of
the street car, in failing to stop and the like. But it is
equally true that the evidence given before the jury failed
to show any negligence whatever on the part of the plain-
tiff. As between the plaintiff and the company, the only
question was as to whether the act of the street car com-
pany or the act of Nissen, who drove the automobile, was
the proximate cause of throwing plaintiff out of the Ford
car and breaking his leg. If Nissen, then the company
was to be exonerated by the jury; if the company, then it
was to be held for damages. Even if Nissen, who con-
trolled the movement of the car, was negligent, his negli-
gence will not be imputed to the plaintiff, unless the plain-
tiff was in a position at the time of the occurrence to have
some control over him, or unless the relations between
them were of such a nature as to raise an implied liability
for the driver’s acts. The rule in force in this state and -
in most of the states is this: “Except with respect to the
relation of partnership, or of principal and agent, or
of master and servant, or the like, the doctrine of imputed
negligence is not in vogue in this state.” Hajsek v. Chi-
cago, B. & Q. R. Co., 68 Neb. 539 ; Craig v. Chicago, St. P.,
M. & O. R. Co., 97 Neb. 586; Stevens v. Luther, 105 Neb.
184. There was no evidence that these parties sustained
any such close relation as listed above. Nissen and plain-
tiff were, it is true, going from Milwaukee to Dannebrog
together, but on no joint enterprise, when they stopped at
Blair. The trip to Omaha was purely a side trip which
Nissen took to accommodate plaintiff and the girls, who
were attending college at Blair. The evidence shows that
plaintiff was, as the court told the jury, a passenger in the
car. Moreover, the evidence shows that plaintiff believed,
and had reason to believe, that Nissen was a careful driver,
that he drove up to Twenty-fourth street in a prudent man-
ner, that plaintiff was in the back seat with the curtains
on and had no opportunity to act as tookout, that the truck
-would have obscured his view toward the street car longer
than Nissen’s, even if he had been in a position to see,
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and that generally he not only did not contrcl the move-
ments of the automobile but would have been unable in
the circumstances to do so at the time in order to avert
the collision, had he been so disposed. There was no oc-
casion for him to seek to drive the car from the back seat
before the imminence of the impact and no opportunity
thereafter. This court has recently held: “Where con-
tributory negligence is pleaded as a defense, but there is
no evidence to support such defense, it is error to submit
such issue to the jury.” Koehn v. City of Hastings, 114
Neb. 106. It follows that, where there is evidence of de-
fendant’s negligence but no evidence of plaintiff’s contribu-
tory negligence, no instruction on comparative negligence
should be given to the jury.

Appellant argues that it was the “rapid speed at which
_ the automobile was being driven, not by any force from
the street car,” that produced the jar or shock when the
right rear wheel of the automobile struck the curb on the
east side of Twenty-fourth street. When we read the evi-
dence and learn that the automobile was headed a little
north of east when the collision occurred and that the right
rear wheel struck the curb about 75 feet southeast of the
point of impact, and that when the wheel struck the curb the
automobile was facing west of north, we wonder if the
writer of the brief wants us to conclude that the driver
of the automobile reversed his gears at or after the col-
lision, and negligently drove backward at “a rapid speed”
until the rear wheel struck the curb? 1nasmuch as plain-
tiff was not thrown frem the automobile until after it struck
the curb in the fashion stated. we find ourselves unable to
assent to the appellant’s proposition that the speed of the
automobile was the proximate cause of plaintiff being
thrown from the car and injured.

While numerous assignments have been set up in the
brief, some of them are so interwoven with what we have
said that they need not be discussed separately. We think
what we have said covers all of them either directly or
by iniplication. The questions of fact were submitted to
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Wehenke! v. State.

the jury under proper instructions. It was the province
of the jury to deteimine the facts. We find no prejudicial
error in the record and therefore are of the opinion that
the judgment should be, and it is,

AFFIRMED.

REDICK, District Judge, dissents.

Note—See Trover and Conversion, 38 Cye. 2009 n. 16,
2012 n. 37, 2024 n. 32, 2079 n. 85.

JOHN WEHENKEL V. STATE OF NEBRASKA.
FiLEp FERBRUARY 29, 1928. No. 26059.

1. Homicide: DEFENSE: “UNWRITTEN Law.” The so-called “un-
written law,” by which is meant the private right to avenge
a criminal wrong done to a female members of one’s family, or,
if sought to be applied here, to avenge a wrong done a spouse
in violation of the marital rights of the other spouse, does not
exist at common law, nor does any statute of this state recog-
nize it in any way whatever; it is not a defense available to one
accused of homicide.

2. Criminal Law: EVIDENCE. The testimony of a physician as to
the sanity of the accused, based upon an examination of the
accused. made without an order of court. and without the

knowledge or consent of his attorneys, but without objection
by the defendant at the time of the examination, is not subject
to the objection that the defendant was compelled to give evi-
dence against himself.

: UTHER ACTS. “To make evidence of other

acts available in a criminat prosecution. som: use for it must

be found as evidencing a conspiracy. knowledge. design. dis-
position. plan, or scheme., or other quality. which is of itself

evidence pearing upon the particular act charged.” Clark v.

State. 102 Neb. 728.

ERROR to the district court for Madison county: DE WITT
C. CHASE, JUDGE. Reversed.

H. F. Barnhart .and Moyer & Moyer, for plaintiff in
error.
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0. S. Spillman, Attorney General, and George W. Ayres,
contra.

Heard before Goss, C. J., ROSE, Goob, THOMPSON, EBERLY
and HoweLL, JJ., and REDICK, District Judge.

Goss, C. J.

The defendant was charged with the murder of Arthur
Carrico with a revolver on June 30, 1926, in Madison coun-
ty. On December 7, 1926, the jury found him guilty of
murder in the first degree and fixed the punishment at life
imprisonment. On December 15, 1926, he was sentenced
to be imprisoned for life in the state penitentiary. He
brought proceedings in error here.

The evidence given at the trial shows beyond dispute
that the defendant did the killing at the time and place
and in the manner charged. Witnesses who were present
at the time of the killing testified that Carrico was shot
by the defendant in a garage in Tilden and that three shots
were fired by him.

The defendant was a witness in his own behalf and told
his grievances of years against Carrico and of the exasper-
ating attitude of the latter toward defendant and in respect
of Carrico’s debauching of defendant’s wife. He testified
that, on the day of the shooting, he took a revolver from
the cushions of his car and walked into the garage. He
detailed a conversation with deceased in which deceased
called defendant’s wife an opprobrious name and then tes-
tified that he could recall nothing more after that. This
conversation between the two immediately preceded the
fatal shooting.

Self-defense, which is an adequate defense in proper
cases, is not indicated by the evidence in this case. So
far as any defense was interposed, it was the defense of
insanity or amnesia or loss of memory because the deceased
had violated the sanctity of his home by the seduction of
defendant’s wife and had thereby caused the defendant to
brood over his marital wrongs and to become so mentally
unbalanced as not to be criminally responsible for his act
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at the time the killing was done. The so-called “unwrit-
ten law,” by which is meant the private right to avenge
a criminal wrong done to a female member of one’s fam-
ily, or, if sought to be applied here, to avenge a wrong done
a spouse in violation of the marital rights of the other
spouse, does not exist at common law, nor does any statute
of this state recognize it in any way whatever; it is not
a defense available to one accused of homicide. 30 C. J.
86, secs. 187, 188. The defendant did not expressly and di-
rectly rely on it save only as it was in a large way made
use of in his claim of loss of memory or as the cause of
his failure to know what he was doing and the moral qual-
ity of his act; though with a jury it would probably have all
the psychological effect of a legal defense.

The first assignment of error argued in the brief is that
the court erred in admitting in evidence, over objection, -
exhibit 15, which is a letter written by defendant to the
wife of a third party, whose name may well be omitted,
because we find nothing in the evidence to show that she
invited the contents of the letter. The letter was in-
admissible and ought not to have been produced. But the
record shows that, when this exhibit was offered in evi-
dence, one of counsel for defendant who was in active
charge of the trial at the time remarked, “It is all right,” -
and the reporter indicated that the exhibit was received.
This waived any right to predicate error upon the admis-
sion of the letter in evidence.

Another error assigned and argued is that the prose-
cutor was guilty of prejudicial misconduct with relation
to certain letters probably written by defendant and his
own wife. None of these were admitted in evidence, nor
are we advised how they came into the possession of the
state. No inkling of their actual contents is given us in
the briefs, nor do we find any such references in the record.
Only one is pointed out as offered in evidence. It is ex-
nibit 14 (and its envelope, exhibit 9, which latter the de-
fendant. without objection, had admitted he wrote). The
defendant objected that this was a privileged communica-
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tion between husband and wife and the court sustained the
objection. In a general objection, counsel for defendant
objected to the prosecutor “reciting to this witness the con-
tents of letters before that letter is allowed to be put in
evidence, for the reason that it is improper conduct on the
part of counsel and it is a violation of the rights of this
defendant. It is proper to ask if he wrote this letter.”
As that was all that was done, except that it was disclosed
that it was a letter from defendant to his wife, and the
court excluded it, we are of the opinion the defendant was
not thereby prejudiced in the minds of the jury. These
letters between husband and wife, being privileged, like-
wise ought not to have been produced.

The next assignment of error is that the court erred in
admitting the testimony of Dr. G. E. Charleton, superin-
tendent of the state hospital for the insane at Norfolk,
who made a physical and mental examination of the ac-
cused, and, in rebuttal, expressed at the trial an opinion
therefrom that the defendant was sane. 'The testimony
was objected to because the examination was not made
under an order of the court and because accused’s counsel
was not present and because the examination was ez parte.
The objection may be treated as referring back to that
part of section 12 of the bill of rights of our state Consti-
tution which says: ‘“No person shall be compelled, in any
criminal case, to give evidence against himself.” The
testimony shows that the witness informed the accused that
he had been requested by the county attorney to make the
examination, that the doctor told him he did not have to
answer any question, and that the defendant submitted
without objection to the physical and mental tests. We
find no case in our court where this question has been de-
cided; none is cited in the briefs. There are numerous
authorities to the effect that, where an order of court has
first been obtained for an examination of the defendant
by physicians, their testimony as to what they discovered,
and their opinion as to the sanity of the prisoner, is
admissible and does not contravene a similar constitu-
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tional provision to the effect that one accused shall not be
compelled in a eriminal case to give evidence against him-
self. People v. Furlong, 187 N. Y. 198; State v. Petly,
32 Nev. 384, and cases cited; 16 C. J. 568. That the evi-
dence is admissible when the defendant submits to an ex-
amination without any threats, duress, deception or ob-
jection, seems equally well settled ; and we may, as applied
to this case, deduce the rule that the testimony of a phy-
sician as to the sanity of the accused, based upon an exami-
nation of the accused, made without an order of court, and
without the knowledge or consent of his attorneys, but
without objection by the defendant at the time of the
examination, is not subject to the objection that the de-
fendant was compelled to give evidence against himself.
16 C. J. 568; State v. Spangler, 92 Wash. 636; State v.
Church, 199 Mo. 605.

While defendant was under cross-examination by the
prosecutor, he was subjected to questions, and required
to answer them, relating to his own violations of the con-
ventions of the marriage relations. He was required to
answer that, before he was married, he had sexual inter-
course with a woman and begat a son while the son’s
mother was the wife of another, that he was sued by the
man whose wife and home he had thus violated and was
charged with breaking up this man’s home and alienating
the affections of the man’s wife, whom witness married
later. The only purpose of this line of questions, as stated
by the prosecution during the examination, was that it was
“a question of the effect of these things on his mind.” We
are aware that, when a defendant takes the stand as a wit-
ness in his own behalf, considerable discretion is com-
mitted to the trial court as to the latitude to be allowed in
cross-examination of such a witness. But it should be the
disposition of the prosecutor, as it is the office of the judge
presiding over such a trial, to see that the witness is so
protected that, as a defendant in the case, his rights to a
fair trial are not invaded by the introduction of prejudicial
evidence. There was only the remotest connection be-
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tween defendant’s violation of law in committing adultery
and the homicide for which he was on trial; and yet the
effect of these questions was to try him for both offenses.
If the man whose home he despoiled was one favorably
regarded by any of the jury, the further effect of the ques-
tions and answers was to convict the defendant of murder
to redress the irreparable social wrong perhaps also thus
far unrequited by any money judgment collected in the case
referred to in the questions asked him. “The accused must
not be tried for one offense and convicted of another. To
make evidence of other acts available in a criminal prose-
cution, some use for it must be found as evidencing a con-
spiracy, knowledge, design, disposition, plan, or scheme, or
other quality, which is of itself evidence bearing upon the
particular act charged.” Clark v. State, 102 Neb. 728.
If the trial of a lawsuit be considered as a game, as so
many dominant counsel seem to regard it, with the judge
as the referee or umpire, he must hold the players to the
rules and guide them with a hand of steel in a glove of
velvet. Hitting below the belt or getting out of bounds
and an erroneous decision thereon may be lost sight of in a
real game, but in a legal controversy they show up when
the picture is developed and the proofs are submitted for
inspection and review. We derive no satisfaction from the
reversal of cases, least of all a criminal case. But we have
no choice here; in the last assignment discussed, we think
the record shows prejudicial error and that the defendant
is entitled to a new trial by reason thereof. )

The judgment of the district court is reversed and the
cause is remanded for a new trial.

REVERSED..

Note—See Criminal Law, 16 C. J. 568 n. 11, 588 n. 6;
62 L. R. A.194; 8 R. C. L. 201: 2 R. C. L. Supp. 574; 4
R. C. L. Supp. 455; 6 R. C. L. Supp. 493.
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Norton v. Bankers Fire Ins. Co.

DELMER D. NORTON, APPELLEE, V. BANKERS FIRE INSUR-
ANCE COMPANY OF LINCOLN, APPELLANT.

FIiLEp FEBRUARY 29, 1928, No. 26163.

1. Conversion: Nores. The purchaser of a note from strangers
to it is not a purchaser in good faith, if he participated in fraud
through which they procured it from payee, and such participa-
tion may be shown by circumstances surrounding the purchase.

: NEGOTIABLE INSTRUMENTS AcT. In an action
to recover damages for conversion of a note on the ground that
plaintiff was cheated out of it by fraud in which defendant
participated, the negotiable instruments law is inapplicable to
the issues, where the maker is not a party to the action and the
pleadings and proofs make no reference to fraud in the inception
of the note or to any defense to it.

3. Instructions inapplicable to the case do not require the reversail
of a judgment in favor of plaintiff, where defendant was in
no wise prejudiced by them.

APPEAL from the district court for Lancaster county:
FREDERICK E. SHEPHERD, JUDGE. Affirmed.

John C. Hartigan, for appellant.
C. C. Flansburg, contra.

Heard before Goss, C. J., Rosg, DEAN, Goob, THOMPSON,
EBERLY and HowkLL, JJ., and REDICK, District Judge.

ROSE, J.

This is an action to recover damages for the conver-
sion of a note and mortgage for $10,200. The note was
dated March 1, 1918. It bore annual interest from date
at 7 per cent. and was secured by a first mortgage on 640
acres of land in Yuma county, Colorado. Both instru-
ments were executed and delivered by Ralph O. Hesp and
Earl Hesp, makers and mortgagors, and were payable to
Delmer D. Norton, plaintiff, who formerly owned the mort-
gaged land. The defendant is the Bankers Fire Insurance
Company, a corporation claiming to be the bona fide holder
of the note and mortgage through valid transfers from
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plaintiff. The theory of plaintiff is that a trio of conspira-
tors, called “Kline, Ferguson, and McCord,” assisted by a
fourth conspirator named ‘“Schmutzer,” who represented
himself to plaintiff as agent for defendant, cheated plaintiff
out of his note and mortgage. Plaintiff pleaded, among other
things, that the trio falsely stated to him that they had
organized the Bankers Trust Company, hereinafter called
the “trust company,” saying it was a going corporation
with authorized capital stock of $1,000,000; that they rep-
resented the trust company and had authority to sell its
stock ; that the trust company owned a building in Lincoln
at the southwest corner of Fifteenth and N streets and
needed money to apply on the purchase and to complete its
title; that for the purpose mentioned it could use plaintiff’s
note and mortgage the same as money and would accept
them at par for trust company stock of the actual value
of $140 a share, but of the face value of $100 a share; that
plaintiff agreed to purchase 200 shares for $28,000 and in
part payment delivered to the trio his unindorsed note and
unassigned mortgage; that Ferguson and McCord engaged
Schmutzer, who had knowledge of the facts and of the
fraudulent purpose of the trio, to negotiate the note and
mortgage ; that Schmutzer, pursuant to the conspiracy, pre-
sented the note and mortgage to Charles Maixner, trea-
surer and active manager of defendant, who agreed to pur-
chase for the latter the note and mortgage for $8,300 in
Liberty bonds, worth less than their face value, and $2,000
in the stock of defendant; that McCord, Ferguson and
Schmutzer had no authority to exchange the note and
mortgage for anything but money to apply on the trust
company building, but after plaintiff indorsed those in-
struments for that purpose, they were delivered tc defend-
ant for the Liberty bonds and the stock; that the trust
company had no corporate existence and did not own any
building, and plaintiff did not receive any stock issued by
the trust company or any of the stock of the Bankers Fire
Insurance Company, defendant, or any proceeds of the
note and mortgage or anything of value; that defendant,
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in exchange for the note and mortgage, with knowledge of
the fraud, turned over to Ferguson and McCord Liberty
bonds of the face value of $8,300 and stock of defend-
ant in the sum of $2,000; that the representations of the
trio were false and plaintiff believed and relied on them;
that the note and mortgage were worth their face value;
that defendant knowingly participated in the fraud through
which plaintiff was cheated. The facts outlined were
pleaded in detail. A demurrer to the petition was over-
ruled. Defendant’s answer was a general denial.

Upon a trial of the issues the jury rendered a verdict in
favor of plaintiff for the full amount of his claim and
interest — $15,376.50. From a judgment therefor defend-
ant appealed.

The overruling of the demurrer is challenged as errone-
ous, but it is fairly shown by the petition that plaintiff
was cheated out of his note and mortgage by the four
wrongdoers named and that defendant knowingly partici-
pated in the fraud.

The principal argument of defendant was directed to the
proposition that the evidence was insufficient to sustain
the verdict in favor of plaintiff. It was vigorously con-
tended that there was no evidence connecting defendant
with the fraud perpetrated by Kline, Ferguson, McCord
and Schmutzer. Maixner, who conducted for defendant
the negotiations resulting in the transfer and acceptance
of plaintiff’s paper, testified in effect that he then had
no knowledge of the fraud, and that in good faith he pur-
chased and paid for it, and that in his negotiations he
dealt alone with the agents of plaintiff who indorsed the
paper and intrusted the wrongdoers with it. Testimony
by the holder of a note that he purchased it in good faith
for value before maturity without knowledge that it was
procured from the payee by the fraud of others may be
overcome by circumstantial evidence to the contrary. This
in effect was the holding on a former appeal ; similar proofs
being considered sufficient to take the case to the jury.
Norton v. Bankers Fire Ins. Co., 115 Neb. 490.
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The following facts were established beyond controversy:
Plaintiff was originally the owner of the paper. It was
worth its face. He never received anything for it. He
lost it-by means of the fraud pleaded. The representations
by which he was deceived into making the transfers were
false and he relied on them. Following the fraudulent
transactions and the consummation of the swindle Kline
left for Florida and Ferguson for Iowa. MecCord died
within a year.

The fraud of the tric was denounced in argument with
equal vehemence by both plaintiff and defendant. Cir-
cumstances surrounding the transactions were disclosed by
the evidence. Did they show bad faith on the part of de-
fendant? When the trio first got the paper it was not
indorsed or assigned. In that form it showed they did not
have the title to it and that in attempting to negotiate it
they. necessarily represented the owner and not themselves.
The swindlers who procured the paper and mortgage by
false pretenses engaged to make the sale the man named
“Schmutzer,” a resident of Towa, who said on the witness-
stand that he had been an insurance broker. A purchaser
had not yet been found in Lincoln or Omaha. Schmutzer,
offering for sale the unindorsed and unassigned note and
mortgage of plaintiff, went to Maixner, who, while testify-
ing in this case, volunteered a reference to his service in
the penitentiary. At the time the paper was presented to
Maixner, he was in the Lincoln office of the Bankers Fire
Insurance Company, defendant, acting there as its manag-
ing officer. Without inquiring of plaintiff whether
Schmutzer or any one else had authority to sell the note
for plaintiff or whether plaintiff as owner was willing to
exchange it for depreciated Liberty bonds at their face
value and stock of the insurance company, Maixner agreed
to buy the paper on terms that did not require payment
of any money whatever. As conditions of the purchase
plaintiff’s indorsement of the note and assignment of the
mortgage were required in addition to entries bringing
the abstract of the mortgaged land down to date. Schmut-
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zer did not report to plaintiff but reported to the trio of
conspirators the terms offered by Maixner. One of the
trio hurried to Colorado and had the abstract brought down
to date, returned and afterward plaintiff was induced by
the wrongdoers to indorse the note, assign the mortgage
and part with his possession. Both papers were promptly
delivered to defendant. Plaintiff testified in effect that
he never learned the terms of the sale until the facts came
out on the trial. While causing a delay of nearly a week
and exacting writings and terms from persons who had
possession of the paper without authority to transfer it,
neither Maixner nor any one else acting for defendant
asked plaintiff if he owned it and if so who was authorized
to sell it and if the consideration in bonds and stock, with-
out any money, would be satisfactory. The evidence in-
dicates the answer to such inquiries would have been that
the sole purpose of the sale was to procure money to apply
on the trust company building and that nothing but money
would be accepted, plaintiff at the time being in Lincoln,
where information was available. The situation was not
only sufficient to arouse suspicion but it called for inquiry
at the source of knowledge. Schmutzer himself was a
witness for defendant and testified that he went to see
Maixner, whom he had never before met, and asked if the
Bankers Fire Insurance Company did not want to buy a
first class mortgage for $10,000. Maixner, knowingly nego-
tiating for “‘a first class mortgage,” presented by a stranger
who assumed to represent the owner without any written
authority and without power to bind his principal by his
own declarations of agency, proceeded to enter into a con-
tract of purchase without putting into the agent’s hands
anything that could be turned over at its face value to the
owner of the mortgage. A thief trying to dispose of stolen
property might have taken the course pursued by Schmutz-
er. In consummation of the purchasing contract Maixner
turned over to one or more of the conspirators $8.300 in
Libertv bonds below par and corporate stock of the Bank-
ers Fire Insurance Company. defendant, in the sum of
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$5,000, upon the sale of which a credit of $2,000 was given.
This credit with the $8,300 in bonds aggregated $10,300—
the face of the mortgage without interest and $100 in ad-
dition. Referring to Ferguson and McCord, Maixner
testified:

“They agreed to purchase some stock in the Bankers
Fire Insurance Company for mutual benefit, somehow, and
that was the result of the transaction.”

Maixner testified also that two notes aggregating $5,000
were accepted by defendant for the stock, but that he did
not recollect whether they were signed jointly by Ferguson
and McCord. He credited on one of the notes “the differ-
ence between the amount paid for the mortgage and the
face of the mortgage.” It thus appears that defendant,
knowing he was dealing with Ferguson and McCord in
a representative capacity without legal evidence of their
agency, entered into a contract to pay to them individually
in stock $2,000 in proceeds belonging to plaintiff. After
entering into the contract to purchase the note and mort-
gage Maixner, for the protection of defendant, commis-
sioned Ferguson and McCord to procure from plaintiff a
receipt for $10,200, reciting that the payment was in full
settlement of the mortgage on the Colorado land, knowing
that $2,000 of the stipulated price was payable to them
individually. There is a view of the circumstances war-
ranting the inference that defendant participated in
the fraud of the conspirators, paying to Ferguson and Mec-
Cord, personally, a portion of the proceeds of the note
and enabling them to defraud plaintiff. In this view of
the record defendant was not a purchaser in good faith.
The evidence therefor was sufficient to sustain the verdict.

Defendant complains that the trial court in the instrue-
tions erred in defining the term ‘holder in due course”
and in otherwise directing the jury in regard to the nego-
tiable instruments law. That law did not apply to the case.
The action was one to recover damages for the conversion
of a note and a mortgage belonging to plaintiff. The mak-
ers and mortgagors were not parties to the action and
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there was nothing in the pleadings or proofs to indicate
a defense to the note or to the mortgage. Defendant, how-
ever, was not prejudiced by the instructions relating to the
negotiable instruments law, since the charge as a whole
required a verdict against plaintiff, if he failed to prove
by a preponderance of the evidence that defendant partici-
pated in the fraud.
AFFIRMED.

HoweLL, J., concurring.

My understanding of the principal facts in this case is:
That Norton, appellee, owned a note secured by mortgage
of the face and actual value of $10,200, plus earned inter-
est at 7 per cent. from its date. Persons denominated in
the opinion of Rose, J., as “swindlers” pretended to organ-
ize a so-called “trust company” to have $1,000,000 capital
stock. One or more of them procured the note from Nor-
ton and hawked it about attempting, without success, to
. sell it, and they got in touch with one Maixner, the repre-
sentative of appellant, who recognized the value of the
note and agreed to buy it. The swindlers ostensibly were
acting as agents for Norton. Maixner agreed to take the
note, but insisted that it be indorsed by Norton. As be-
tween the swindlers and Maixner, the swindlers were sell-
ing the note for Norton. However, before paying the
swindlers, Maixner required that Norton execute a receipt
in which he was to acknowledge he had received $10,200
for the note. Norton understood the note was to be sold
for cash, to be used to further the business of the trust
company. The receipt did not recite the true consideration
paid. Maixner knew that. After the indorsenient of the
note was procured from Norton and after he signed the
receipt for the money to be paid, Maixner gave the swind-
lers, for the note, bonds of the value of $8.300, and issued
directly to, in the name of, one of the swindlers, in pay-
ment of the remainder of the purchase price, stock of the
Bankers Fire Insurance Company. Maixner then knew
that defendant was not paying cash for the note and mort-
gage, but, instead of making payments to Norton, who was
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to sign the receipt for the money, knowingly put a part
of the purchase price in the name of one of the swindlers.
In that transaction the swindler exceeded his authority as
agent and Maixner knew it. He assisted the swindler in
swindling Norton and was a party to the conversion of
the note in so doing.

The transaction was not governed by the negotiable in-
struments act, but by the law governing ordinary conver-
sion of personal property. The inevitable deductions to
be drawn are that the Bankers Fire Insurance Company
aided and abetted the swindlers in the conversion. Cook
v. Monroe, 45 Neb. 355, lays down this rule:

“Under the usually adopted principle of law that he
who intermeddles with personal property which is not his
own must see to it that he is protected by the authority
of one who is the owner or has authority to act, or that
he will be himself liable ; and that if he do an unlawful act,
even at the command of another acting as principal, and
without right, a liability will attach.”

That case was cited with approval in Starr v. Bankers
Union of the World, 81 Neb. 377, 381, where it is said:

“Where several parties unite in an act which constitutes
a wrong to another, under circumstances which fairly
charge them with intending the consequences which follow,
it is a very just and reasonable rule of the law which
compels each to assume and bear the responsibility of
misconduct of all. 1 Cooley, Torts (3d ed.) 153. Hence,
it is held that one who aids and assists in a wrongful
taking of chattels is liable for the conversion, though he’
acted as agent for a third person.”

The undisputed evidence charges the Bankers Fire In-
surance Company, through Maixner, with knowledge of the
wrong that was being done to Norton. In the opinion of
Rose, J., it is said:

“Maixner, who conducted for defendant the negotiations
resulting in the transfer and acceptance of plaintiff’s paper,
testified in effect that he then had no knowledge of the
fraud, and that in good faith he purchased and paid for it,



VoL. 116] JANUARY TERM, 1928. 507

Norton v. Bankers Fire Ins. Co.

and that in his negotiations he dealt alone with the agents
of plaintiff who indorsed the paper and entrusted the
wrongdoers with it. (Italics the writers.) Testimony by
the holder of a note that he purchased it in good faith for
value before maturity without knowledge that it was pro-
cured from the payee by the fraud of others may be over-
come by circumstantial evidence to the contrary.” '
Maixner was dealing with one whom he knew to be the
agent of Norton, and was charged with knowledge of the
powers ordinarily possessed by an agent authorized to sell
his principal’s property. Unless otherwise shown, the sale
could be made only for cash. The proceeds of such sale
belonged to the principal. A sale made on terms beyond
the authority of an agent is void (at least voidable) as to
‘the purchaser who took with knowledge of the violation
of the duties of the agent. The circumstances surrounding
the purchase and the admitted knowledge of Maixner that
he was negotiating with persons acting as Norton’s agents
are sufficient to make the appellant liable in conversion.
It is not necessary to go further back and show that
the insurance company had knowledge of any particular
fraud which the swindlers had perpetrated upon Norton.
The insurance company, through Maixner, aided the swind-
lers in getting into their names part of the proceeds which
should have been paid in cash for the benefit of Norton.
That was sufficient knowledge, in law, to compel further
investigation by Maixner and the insurance company.
There was not a single dollar of money paid for the note
by the insurance company. This leads to the conclusion,
as one of law, that the insurance company aided in the
conversion of the note. It may be said that the trial court
erred in giving the instruction defining “holder in due
course,” and in telling the jury, in effect, that the transac-
tion was controlled by the negotiable instruments act, as
to burden of proof. We do not think this instruction was
prejudicial error, because there is sufficient in the record
to have required of the appellant further and additional
explanations as to the part it took. In other words, the
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attempted explanations were, in law, no explanations, but
rather confirm the belief that Maixner knew that Norton’s
agents were taking unto themselves property other than
money in payment for Norton's note, and that Norton was
not going to receive the stock issued to, and in the name
of, one of the swindlers. It may be added that the in-
struction was more favorable to appellant than it was
entitled to. The judgment should be affirmed.

Goop, J., dissenting.

In so far as the opinion holds that defendant is llable
for a conversion of the note and mortgage in controversy,
I respectfully dissent.

The record shows that while plaintiff was the owner and
holder of the note and mortgage he voluntarily surrendered:
and turned them over to Kline, Ferguson, and MecCord,
with the understanding and agreement that he was to re-
ceive In consideration therefor stock in a trust company
which they were then supposed to have organized. Plain-
tiff testified that he did not expect to receive any part of
the consideration that was paid by defendant for the note
and mortgage. No doubt exists that Kline, Ferguson, and
McCord, through fraud, procured from plaintiff the note
and mortgage. Plaintiff knew that they were negotiating
for and contemplating a sale thereof and did not protest.
When they, through Schmutzer, found a purchaser for the
note and mortgage, plaintiff was informed of that fact,
and then indorsed the note and assigned the mortgage and
placed it in the power of those, to whom he had transferred
the note and mortgage, to sell and transfer title to another.
They did transfer it to the defendant and received in con-
sideration therefor Liberty bonds to the amount of $8,300
and stock in the Bankers Fire Insurance Company of the
face value of $2,000. The total amount paid by defendant
for the note and mortgage represented its face value. It
is doubtless true that plaintiff did not then realize that he
was being victimized by Kline and his associates.

The majority opinion proceeds on the erroneous theory
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that Kline, Ferguson, and McCord were agents of the plain-
tiff and acting for him in the sale of the note and mortgage,
and that, being agents, they had authority to sell only for
cash. The record does not justify the assumption. Kline
and his associates were acting for themselves, or nominally
for the mythical trust company. Plaintiff, as he testified,
was not to receive any of the proceeds of the sale, because
he was to receive stock in the trust company, for which he
had subscribed. Had the defendant paid to Kline and his
associates the full cash value of the note and mortgage,
plaintiff would be in no better position; he would have re-
ceived no part of the money.

To constitute a conversion there must be a taking of
personal property from the owner without his consent. It
is a rule, well recognized and almost without exception,
that if the owner of personalty expressly or impliedly con-
sents to the taking, use or disposition of his property he
cannot recover therefor in an action for conversion. 38
Cyc. 2009. The text announcing this rule cites, in its
support, authorities from 17 states, including Nebraska.
In Carlson v. Jordan, 4 Neb. (Unof.) 359, it is held: “No
action for conversion will lie on account of a disposition of
property which plaintiff admits authorizing.”

In the instant case, plaintiff not only authorized the sale
of his note and mortgage to defendant, but participated
therein, after he had knowledge that the note and mortgage
were being negotiated by Kline and his associates. He
indorsed the note and the coupons attached thereto and
assigned the mortgage, leaving them in possession of Kline
and his associates for delivery.

Justice and equity will not permit plaintiff to recoup
from defendant the loss which he sustained through the
fraud practiced by Kline, Ferguson, and McCord. To do so
would be to compensate plaintiff for a loss sustained
through fraud not practiced by defendant. The record
clearly shows that the officer of defendant, who acted for
it in acquiring the note and mortgage, had no knowledge
of Kline, Ferguson, and McCord, or of Schmutzer, until
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after plaintiff had subscribed for the stock in the trust
company and delivered his note and mortgage to them.
There is no direct evidence, nor, as I view the record, are
there any facts or circumstances proved, which would jus-
tify an inference that any officer of defendant participated
in the fraud practiced upon the plaintiff, or had any knowl-
edge thereof, until long after defendant had purchased and
paid for the note and mortgage.

In my opinion, the judgment of the district court is not
supported by the evidence and should be reversed.

EBERLY, J., concurs in this dissent.

STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, V.
CLINTON STATE BANK: FAY C. HiLL, RECEIVER, APPEL-
LANT: NELS TAUSAN, CLAIMANT, APPELLEE.

FiLEp MARCH 7, 1928. No. 25545.

Banks and Banking: GUARANTY FUND: DEPoOSITS. Where Liberty
bonds are placed for safe-keeping in a safety deposit box in a
state bank, and without the owner’s consent or authority, the
officers of the bank abstract such bonds and sell and convert the
proceeds, the relation of bank and general depositor is not cre-
ated. The transaction does not constitute a deposit, within the
protection of the depositors’ guaranty fund.

APPEAL from the district court for Sheridan county:
WirriaM H. WESTOVER, JUDGE. Affirmed in part, and re-
versed in part.

C. M. Skiles and R. L. Wilhite, for appellant.
Irving R. Butler, contra.

Heard before Goss, C. J., RoSE, DEAN, GooD, EBERLY and
HoweLL, JJ., and REDICK, District Judge.

PER CURIAM.

This action arises out of the failure of the Clinton State
Bank of Clinton, Nebraska. In the proceeding to wind up
the affairs of the failed bank, Nels Tausan (hereinafter
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referred to as claimant) filed a claim, consisting of two
items; one for $1,345, based on a deposit in open account;
and the other for $1,100, based on the conversion of eleven
$100 Liberty bonds, which claimant had placed in a safety
deposit box in the bank. The receiver admitted the validity
of the claim for $1,345, but asked that payment thereof
be withheld to apply on the liability of claimant as a stock-
holder, and asked that the claim based upon the conversion
of the Liberty bonds be not allowed as preferred or payable
from the depositors’ guaranty fund.

The trial court allowed both items of the claim and
decreed them entitled to preference and payable from
the depositors’ guaranty fund. Payment of the first item,
however, was withheld until claimant’s statutory liability
as a stockholder could be determined, and the court ordered
that if claimant should be held liable the first item of the
claim should be offset against the stockholder’s liability.
The receiver has appealed from the part of the decree
which allowed claimant a preference for the item based
on conversion of the Liberty bonds.

This case is ruled by the decisions of this court in State
v. Clinton State Bank, ante, p. 482, State v. Farmers Bank
of Page, 110 Neb. 676, and State v. Atlas Bank of
Neligh, 114 Neb. 650. In State v. Clinton State Bank,
supra, it was held: “Where certain Liberty bonds were
purchased by a bank for a customer, but were never deliv-
ered to the customer, being left with the bank for safe-
keeping, and were subsequently sold by the bank without
the consent of the customer, neither the bonds nor their
proceeds constituted a deposit within the protection of
the state guaranty fund.”

In the instant case, the bonds were placed in claimant’s
safety deposit box within the bank. Without his knowl-
edge or consent, the officials of the bank abstracted the
bonds and sold and converted the proceeds. There never
was any intention to make a general deposit in the bank;
the transaction does not constitute the owner of the bonds
a depositor, within the protection of the depositors’ guar-
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anty fund. The court erred in holding that claimant was
entitled to a preference on that part of his claim, based
upon the conversion of the Liberty bonds. That part of the
claim should have been allowed only as a general claim.
The judgment of the district court, in so far as it re-
lates to the claim based upon the $1,345 deposit in open.
account, is affirmed. In so far as it relates to the claim
based upon the conversion of Liberty bonds, the judgment.
is reversed, and the cause remanded, with directions to
enter a decree allowing the latter item as a general claim
only and not entitled to preference.
AFFIRMED IN PART AND REVERSED IN PART.

HorACE RALPH MCCOLLEY V. STATE OF NEBRASKA.
FiLep MARCH 7, 1928. No. 26124,

1. Criminal Law: DISQUALIFICATION OF JUROR: BURDEN OF PROOF.
On a motion for a new trial on the ground that one of the
jurors was not a resident of the county and was not of sound
mind and discretion, the burden is on the party alleging the
disqualification of the juror, where such disqualification is raised
for the first time by such motion.

The finding of *he trial court as to the quali-
fications of a juror will not be set aside unless the error is
manifest or unless there has been a clear abuse of judicial
discretion.

3. Rape: SUFFICIENCY OF EVIDENCE. The evidence and record ex-
amined, and held ample to support the verdict and judgment,
and free from error,

ERROR to the district court for Douglas county: JAMES
M. FITZGERALD, JUDGE. Affirmed.

John M. Macfarland, for plaintiff in error.
0. S. Spillman, Attorney General, and Lloyd Dort, contra.

Heard before Goss, C. J., R6SE, Goop, EBERLY and
HoweLL, JJ. . '



VoL. 116] JANUARY TERM, 1928. 513
McColley v. State.

Goss, C. J.

Plaintiff in error, hereafter called defendant, was con-
victed of an assault with intent to rape a 17-year-old girl.

The first error assigned and argued in the brief of de-
fendant is that Julius A. Mauss, one of the jurors, was
of unsound mind and was a nonresident of the state. No
record was preserved in the bill of exceptions showing
what answers were given by the juror in his voir dire
examination. The question was first raised in the motion
for new trial and his qualifications as to mind and resi-
dence were then presented by oral testimony and by af-
fidavits. Some of these affidavits indicate that on his voir
dire examination he gave his residence as Omaha. His
name could not be put on the jury list unless he had voted
in one of the precincts of the county, as the names of jurors
are taken from the lists of electors who actually voted at
the last election before the names of electors are certified
by the election commissioner to the jury commissioner;
from this list the jury commissioner selects names of those
eligible for jury service. On the evidence and argument
of the motion for a new trial, the court held that the
juror was a resident of the county. This was a matter
within the discretion of the court and to be decided by
the court. We find no abuse of that discretion. On a mo-
tion for a new trial on the ground that one of the jurors
was not a resident of the county, the burden is on the
party alleging the disqualification of the juror. Doubt-
less, if the juror was sane, he had a right to select his
actual residence in Douglas county, to register and vote
and to serve as a juror there. On the question of the mental
competency of the juror, evidence both orally and by affida-
vits was also taken on the nearing of the motion for new
trial. The defendant introduced a certitied copy of an
order of the district court for Pottawattamie county, lowa,
dated September 4, 1918, appointing Minnie Cowle “perma-
nent guardian of the property” of Jutius A. Mauss. There
is nothing in the record to show that she was guardian of
the person. John L. Chew, an Omaha lawyer, called as
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a witness and asked if he was guardian of Mauss, an-
swered: “I am in joint control with his duly appointed
guardian, Minnie Cowle.” So, assuming that he was duly
appointed, he was one of the guardians of the property
only. It does not appear that Mauss was ever under guar-
dianship as to his person. Mr. Chew expressed the opinion
that Mauss was crazy. The eleven other jurors told by
affidavit of their association with Mauss as a juror and
each expressed the opinion that he was of sound mind.
The affidavit of Dr. Howard L. Updegraff states that he
last examined Mauss March 28, 1927 (which was 20 days
after the verdict), and that he was of the opinion, from
this and previous examinations he had made during the last
year, that Mauss was of unsound mind and incompetent.
Dr. G. Alexander Young expressed the opinion by affidavit
that Mauss had a very fair average of intelligence “for a
man of his age and social status,” that the guardianship
over his property should be lifted, and that he was capable
of handling his property. In this state of the evidence,
and in this divided counsel of the physicians, after two
trials of the cause, we are unwilling to say that the court
abused its discretion in deciding that the juror complained
of was of sound mind, and in refusing a new trial on ac-
count thereof. The burden of showing on a motion for
new trial that a juror was not of sound mind and discretion
is on the party alleging it. 35 C. J. 244 ; People v. Collins,
166 Mich. 4; Zimmerman v. Carr, 59 Ind. App. 245; Am-
mons v. State, 65 Fla. 166. The finding of the trial court as
to the qualifications of a juror will not be set aside unless
the error is manifest or unless there has been a clear abuse
of judicial discretion. 16 R. C. L. 289 ; Reynolds v. United
States, 98 U. S. 145; Hopt v. Utah, 120 U. S. 430; Spies v.
Illinots, 123 U. S. 131; State v. Pearce, 87 Kan. 457 ; People
v. Loper, 159 Cal. 6; State v. Lauth, 46 Or. 342, citing
many cases. ’

The defendant seeks to predicate error upon the intro-
duction of the testimony of a nine or ten-year-old girl
who was shown by the state to have been picked up by
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the defendant on a previous occasion, on the pretext of
taking her in his car to school, and by deception to have
been taken instead into the men’s toilet at Fontenelle Park
and solicited to gratify his sexual desires, but another wit-
ness caused the defendant to flee before he had accom-
plished his purpose. The defendant objected to the *“girl
testifying at this time for the reason that the court re-
fused to let her testify and the court sustained all of the
defendant’s objections to this girl testifying during the
trial of the cause heard on February 7, 1927.” (The in-
stant trial was begun March 7, 1927 ; the transcript show-
ing that in a previous trial the jury was discharged on
February 9, 1927, because of inability to agree on a verdict.)
The court committed no error in overruling the objections
to the testimony of this child on the ground assigned.

Lastly, it is argued that the facts do not show an assault
on the prosecutrix but merely a solicitation. There was
ample evidence before the jury to indicate that the prose-
cutrix was a 17-year-old girl, a graduate of the high school,
and chaste; on a snowy, slushy day, December 27, 1926,
she was waiting for a street car at Thirtieth and Ellison
streets to go down town to do some shopping; the defend-
ant stopped his Ford touring car within a few feet of
her and asked her if she wanted to go to town; she then
thought he was a chum of her brother who roomed with
her brother at Lincoln, but as soon as she got in the car
she saw she was mistaken; when they got to Thirtieth
and Bedford streets, instead of continuing down
town, the defendant turned west on the boulevard where
there were no houses, and when she asked him why he
did not continue toward town he answered that this was
a short cut; all the curtains were on the car except
the front curtain on the right side where she sat; there
was -no one one to hear her cry if she called; after going
a few blocks he stopped the car, leaving the engine running,
and solicited intercourse by its conventionally vile but col-
loquial name not, however, found in dictionaries; she re-
fusgd and started to scream, and he said “it will go worse
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with you if you yell and scream;” he got over her, lifted
her and pulled her bloomers down to her knees and lay on
her for some time, accomplishing some penetration; as
soon as he had completed ejaculation and finished the as-
sault, he drove toward town against her protest that she
wanted to be let off right there so that she could go to
the street car; he took her to Seventeenth and Dodge; she
took the first street car home and told her parents without
delay ; they immediately called the police and a well-known
doctor of high standing; the doctor responded to the call
promptly; he testified she was hysterical and crying; he
removed her to a hospital, put her under an anesthetic and
examined her; he testified there was a spot of semen on
her bloomers, that they were muddy, and that there was a
partial perforation of the hymen; her bloomers and hose
were found to be soiled with mud similar to that on de-
fendant’s overalls and shoes. Here was ample evidence
to warrant a charge and conviction of rape. The evidence
was quite sufficient to sustain the charge of assault with
intent to commit rape, of which he was accused. In order
to satisfy ourselves, we have gone deeper into the record
than suggested by either brief or argument or than re-
quired by the rules governing review of such trials. We
are of the opinion that the judgment of the trial court
was right and we affirm it.
AFFIRMED.

SARPY COUNTY, APPELLEE, V. OMAHA & SOUTHERN INTER-
URBAN RAILWAY COMPANY, APPELLANT.

FILED MARCH 7, 1928. No. 25434.

1. Railroads: OVERHEAD CROSSINGS. Section 5524, Comp. St. 1922,
requires the construction of an overhead crossing over a railway,
where it intersects a highway, only when public necessity or
convenience would be subserved thereby.

: POWERS OF STATE RAILWAY CoMMIsSION. The
Nebraska state railway commission is without authority to
order the construction of an overhead crossing upon a con-
tingency that may never happen.
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* APPEAL from the Nebraska State Railway Commission.
Reversed and dismissed.

John L. Webster and R. B. Hasselquist, for appellant.

0. S. Spillman, Attorney General, Hugh La Master, H. A.
Collins and William P. Nolan, contra.

Heard before Goss, C. J., Rosg, Goob, THOMPSON,
EBERLY and HOWELL, JJ., and REDICK, District Judge.

Goop, J.

Sarpy county began this proceeding by filing a complaint
before the Nebraska state railway commission, praying that
the railway commission should order the Omaha & South-
ern Interurban Railway Company, defendant, to construct
an overhead crossing over its tracks at a point where they
intersect what is known in the record as the “Gregg road.”
The defendant filed an answer denying that the Gregg
road was a highway, alleging that there was no public
necessity or convenience to be served by the construction
of an overhead crossing or bridge at the point designated,
and further alleging its financial inability to comply with
any order in that respect. Upon the issues joined a hear-
ing was had before the commission. Elaborate and de-
tailed findings of fact and conclusions of law were made,
followed by an order which directed the defendant to con-
struct an overhead crossing at the point in question when,
and not before, the county authorities place the highway
in a reasonably passable condition. Defendant has ap-
pealed. ’

As grounds for a reversal of the order, defendant avers
that the railway commission is without jurisdiction or
authority to make such a conditional order as that entered
in this case, and that the order is not sustained by the
evidence or findings of fact made by the commission.

Neither party raises any question as to the correctness
of the findings of fact made by the commission. An inde-
pendent investigation of the record leads us to.the con-
clusion that each finding of fact is sustained by the evi-
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dence. The findings are too lengthy to be set out in this
opinion. We shall summarize so much thereof as seems
necessary for a proper disposition of the case.

The defendant’s line of railway extends in a southerly
direction from Omaha to Bellevue and Fort Crook. It
runs nearly parallel with the Missouri river and, owing to
the hills and bluffs, through numerous deep cuts. There
are two main highways running from Omaha in a southerly
direction; one to Bellevue along the east side, the other to
Fort Crook on the west side, of defendant’s track. The
distance between these two highways is from 1,900 to 3,000
feet at different points. What is known in the record as
the “Gregg road” was regularly opened in 1888. It is
3,000 feet long, connects the two main highways above
mentioned, and intersects the defendant’s railroad track and
right of way. The defendant constructed its railway in
1906, and at the time provided an overhead bridge to carry
.the Grégg road over its tracks and right of way. This
road was never used to any considerable extent. In 1915
the approaches to the bridge had washed away and it had
become unsafe for any persons who might attempt to use
it. In May of that year the defendant erected barricades
on either side of the bridge, to prevent its use. These
barricades remained until 1917, when the defendant dis-
mantled and removed the bridge. No complaint was made
by any individual or by the authorities of Sarpy county,
as to the maintaining of the barricades or removal of the
bridge, until in 1925.

It appears from the findings that there are in the vi-
cinity two other highways which connect the two main
highways above referred to. One of these roads is 1,200
feet north and the other 1,900 feet north of the Gregg
road. The commission found that since 1915 there has
been no travel over the Gregg road, going across or over
defendant’s tracks, and that the portion of the Gregg road
lying east of defendant’s tracks has been restored to culti-
vation by adjacent farmers. It found that the two roads
to the north of the Gregg road and connecting the two main
‘highways are shorter than the Gregg road, one of them
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being 2,000 feet and the other 1,900 feet long. It further
found that that part of the Gregg road lying west of the
-defendant’s right of way is still open and is used only, or
almost entirely, by one Johnson, who lives a few hundred
feet south of the road. The commission found that the
failure to use the road when it was first established was
due to the condition of the road; that defendant’s railroad
at that point cuts through the eastern slope of a hill; that
the cut on its west side is 20 feet deep and on the east
side 12 to 14 feet deep; that there is a 15 per cent. grade
leading to the proposed bridge from either the east or the
west ; that it is so steep it would be difficult for automobiles
to negotiate the grade, and that to make an overhead bridge
accessible a large amount of grading would be necessary;
that the county had not indicated its willingness or inten-
tion to do such work; that if the bridge should be con-
structed it could be used only under most favorable con-
ditions and then under great difficulty and inconvenience;
that the other roads connecting the two main highways
afford ample facilities for the general public to pass from
one highway to the other, and that, with the possible ex-
ception of Mr. Johnson, none would have occasion to use
the Gregg road in order to reach the paved and graveled
highways. Then follows a discussion of the legal phases
of the situation, and the commission finally concludes that
it is the legal duty of defendant to establish and maintain
a crossing at the point in question; concluding its findings
as follows:

“We are therefore of the opinion that an overhead cross-
ing should be constructed. Legally this highway is open.
As we have shown, however, without grading it will be
physically closed, even if an overhead crossing is con-
structed. Unless the county authorities proceed to prop-
erly grade the highway, any order we make ‘will be a vain
thing.” If the crossing is constructed, the public will not
thereby secure any relief, because the road will not be in
condition to be traveled. Our order, therefore, will be
made contingent upon the county authorities doing the
necessary work to make the road passable.”
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Section 5524, Comp. St. 1922, imposes the duty on every
corporation “owning or operating any railroad, crossed
by a public road, to make and keep in good repair, good
and sufficient crossings for such road over their tracks,
including all the grading, bridges, ditches, and culverts
that may be necessary within their right of way.” Suc-
ceeding sections give the state railway commission jurisdic-
tion over all crossings of highways, outside of incorporated
villages, towns and cities, over and under all railroads in
the state of Nebraska, and authorize the commission to .
make such regulations for the construction, repair and
maintenance thereof as it shall deem adequate and sufficient
for the protection and necessity of the publie.

While the above quoted statute apparently makes it the
duty of the railway company to make and keep in repair
good and sufficient crossings wherever its tracks are crossed
by a public road, we think a proper interpretation of the
statute requires us to consider the purpose and object of
such legislation. Clearly, it was intended to provide a
safe and adequate means for the public to cross the tracks
of a railroad wherever public necessity or convenience would
require it. Certainly, it was not the purpose to compel the
construction and maintenance of costly bridges or viaducts
where they would be of no use to the public, and where
they would not serve the public convenience. If any other
view were taken, it would require a vain and useless ex-
penditure of large sums of money by railway companies
to make and keep in good repair crossings of this character.
Railroads are entitled to make such charges for their
services, as common carriers, as will bring in an income
sufficient to pay the cost of operation, maintenance and a
reasonable return upon the investment. These charges must
be borne by the patrons of the common carrier. In the last
analysis the cost or expense of such crossings must be
borne by the public. It certainly is not good policy to
require the public to pay for so-called improvements which
would be of no benefit to the public. As pointed out by
the commission in its findings, if at this time the bridge
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or overhead crossing should be constructed, it would be of
absolutely no use, nor is there any assurance that it ever
would be of any use, to the public. It would require the
expenditure of a large sum of money, with no correspond-
ing benefit. Fairly interpreted, the statute was intended
to require the construction of crossings over highways
when, and only when, public necessity or convenience would
be subserved thereby. .

It is also a well-settled rule of law that a judgment or
order must be based upon a cause of action existing, at
least at the time of the hearing. Here, there was no right
to the relief prayed at the time of filing the complaint,
or at the time of the hearing; nor do we know that there
ever would be a right to the relief demanded. We think it
was not within the power of the railway commission to
make such an order as that promulgated in the instant
case.

By this holding we do not mean that the commission
may not make an order to take effect at a future specified
date, but it may not make such an order to take effect upon
a contingency which may never happen.

It follows that the order of the commission should be
reversed and the cause dismissed, but without prejudice to
the plaintiff to institute another proceeding, praying for
the construction of an overhead crossing when the future
conditions exist which would warrant the construction of
such a crossing.

REVERSED AND DISMISSED.

STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, AP-
PELLEE, V. SECURITY STATE BANK OF EDpYVILLE: F. J.
CLEARY, RECEIVER, APPELLEE: T. F. O’MEARA,
CLAIMANT, APPELLANT.

FILED MARCH 7, 1928. No. 25458.

1. Banks and Banking: GUARANTY FUND: DEPosiTS. A claim
against a failed state bank that represents money which a stock-
holder of said bank has obtained from another and placed in
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the bank for the purpose of aiding the bank to replenish its
reserve is not within the protection of the depositors’ guaranty
fund. :

RECEIVERSHIP: SET-OFF. Where the receiver of a
failed state bank comes into possession of a promissory note
given to the bank by the maker without consideration and as
an accommodation to the bank, he is not entitled to set oft such
note against a valid claim of the maker against the failed bank.

APPEAL from the district court for Dawson county:
IsAAc J. NISLEY, JUDGE. Reversed, with directions.

John A. Miller and E. L. Randall, for appellant.
Horth, Cleary & Suhr and C. M. Skiles, contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY and
HowkLL, JJ., and BRoADY, District Judge.

Goop, J. ’ )

This action arises out of the failure of the Security State
Bank of Eddyville, Nebraska, hereinafter referred to as the
bank. The doors of the bank were closed on the 17th day
of September, 1923, and a receiver appointed on the 21st
of the same month. T. F. O’Meara, a stockholder of the
bank, filed a claim consisting of three items: (1) A cer-
tificate of deposit for $4,000; (2) a certificate of deposit for
$500; (3) a deposit on open account of $502.65; and prayed
that they be allowed as preferred and payable from the
depositors’ guaranty fund.

The receiver filed objections to the claims, on the ground
that they represent money obtained by a stockholder and
placed in the bank in lieu of and for the purpose of effecting
a loan of funds to the bank. He further pleaded a promis-
sory note for $1,300, executed by the claimant to the bank,
and asked that it be set off against the claims. Claimant
replied, denying that the deposit represents money placed
in the bank for the purpose of effecting a loan of funds
to it. and, as a defense to the promissory note, alleged that
it was obtained by fraud and without consideration.

Upon a trial of the 1ssues so Joined, the court found that
the certificate for $500 and the open account represented
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deposits in the usual and ordinary course of business, but
that the $4,000 certificate represented money that was
placed in the bank for the purpose of bolstering up its re-
serve, was, in effect, a loan for the benefit of the bank,
and not entitled to a preference. The court also found for
the receiver upon the $1,300 note and set off the amount
thereof against the claims, applying the set-off first to the
claims which were found entitled to preference, and
adjudged that there was due the claimant the sum of
- $3,602.60, but that it was not entitled to a preference.
Claimant appeals.

The appeal requires us to determine whether or not the
$4,000 certificate, or any part thereof, represents money
placed in the bank for the purpose of effecting a loan to
it, and whether claimant was liable to the bank upon the
promissory note.

Since the receiver has not appealed, the finding of the
trial court, that the certificate of deposit for $500 and the
open account of $502.65 represent bona fide deposits, must
be accepted as correct, as it is judicially determined that
these items are entitled to a preference.

In December, 1922, the bank was in financial difficulties
and its reserve depleted. The department of trade and
commerce was insisting that money should be raised by the
officers and stockholders to replenish its reserve. At that
time claimant was the owner and holder of a certificate of
deposit for $4,000, issued by the bank. For the purpose of
aiding the bank, he took this certificate and sold and
discounted it to the Federal Trust Company, of Lincoin,
Nebraska, for the sum of $3,820, which was placed to his
credit in the bank on open account. It remained there
until May, 1923, when he took a new certificate of deposit
for $4,000, for which his open account in the bank was
charged. This latter certificate is the one in controversy.

From the record it is clear that the $3,820, proceeds of
the sale of the former certificate, did not represent a de-
posit made in the usual and ordinary course of business,
but was obtained by the claimant and placed in the bank
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for the purpose of replenishing its reserve, and was, in
effect, a loan by claimant to the bank. Counsel for claim-
ant argue that, when the deposit in the open account was
changed into a certificate of deposit, it then ceased to be
a loan and became a deposit, protected by the guaranty
fund. We do not think this contention is sound. It was
a loan in the first instance, and as such, remained in the
bank without change save from an open account to one
represented by a certificate. To the extent of $3,820 the
certificate in controversy represents a loan.

Section 8033, Comp. St. 1922, in part, provides: “No
claim to priority shall be allowed which is based upon
any evidence of indebtedness in the hands of or originally
issued to any stockholder, officer or employee of such bank,
which represents money obtained by such stockholder, of-
ficer or employee, from himself or some other person, firm,
corporation or bank in lieu of or for the purpose of effect-
ing a loan of funds to such failed bank.”

This court has held, in effect, that a claim against a failed
state bank which represents money that a stockholder ob-
tains and places in the bank for the purpose of aiding the
bank to keep up its reserve is not within the protection
of the depositors’ guaranty fund. State v. Farmers State
Bank of Dix, 115 Neb. 574; State v. Atlas Bank of Neligh,
114 Neb. 646. - ’

The $4,000 certificate in controversy, to the extent of
$3,820, represents a claim that is not protected by the
guaranty fund and should be allowed, to that extent, as
a general claim. It appears from the record that $180,
which is included in the certificate of $4,000 does represent
a bona fide deposit of funds of claimant, made in the usual
and ordinary course of business, and, to the extent of $180,
the certificate represents a claim that is entitled to prefer-
énce and payable from the depositors’ guaranty fund.

It appears that in June, 1923, the financial condition of
the bank had grown worse instead of better, and its man-
agement was taken over by the guaranty fund commission.
The department of trade and commerce was insisting that
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an assessment should be made upon the stock, to place the
bank in a sound financial condition. At an informal meet-
ing of some of the stockholders there was apparently an
attempt made to require an assessment of 200 per cent.
upon the capital stock. No valid assessment, however, was
made, and the attempt at assessment was abandoned. A
few days later, at the request ot the representatives of
the guaranty fund commission, which was in charge of
and operating the bank, a few of the stockholders were
requested to and did execute to the bank their several
promissory notes, each note representing the face value
of the stock owned by the maker. Claimant was one of
these stockholders and executed his promissory note for
$1,300. These notes, so executed by the stockholders, re-

anty fund commission until the 17th day of September,
1923, at which time they were listed on the books of the
bank as a part of its bills receivable, and a corresponding
amount of worthless and doubtful paper was charged off.
On the same day that this was done the doors of the bank
were closed. Four days later a receiver was appointed.
No valid assessment was made upon the stockholders; nor
did the makers of these several notes receive anything of
value for them. The most that may be claimed for these
notes is that they were accommodation paper, given to the
bank without consideration and never used or pledged by
the bank. Under such circumstances, the bank could not
have sued on and collected these notes from the makers.
As respects these notes, the receiver stands in the shoes
ot the bank, and his claim is no better than would have
been that of the bank. The note does not represent a valid
obligation of the claimant to the bank, and the court erred
in holding otherwise and in setting it off against the
amount due claimant.

The judgment of the district court is reversed and the
cause remanded, with directions to allow preference to the
claim and decree payable from the guaranty fund as fol-
tlows: The amount of the open deposit account; the $500
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certiﬁcéte, and $180 of the $4,000 certificate together with
interest thereon, as provided by law. The remaining $3,820
of the $4,000 certificate, with interest thereon, as provided
by law, shall be allowed only as a general claim. The set-
off, claimed by the receiver upon the $1,300 note, must be
entirely disallowed.

REVERSED.

STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, AP-
PELLEE, V. SECURITY STATE BANK OF EDDYVILLE: F. J.
CLEARY, RECEIVER, APPELLEE: J. J. MUTCHIE,
CLAIMANT, APPELLANT.

FILED MARCH 7, 1928. No. 254§9.

1., Payment. In the absence of any agreement or instruction,
where a debtor makes payments on a running account, and
where neither he nor his creditor makes a particular application
of the payments, ordinarily, the law will apply them to the ex-
tinguishment of those items of the debt which are earliest in
point of time.

2. Banks and Banking: RECEIVERSHIP: SET-OFF. Where the re-
ceiver of a failed state bank comes into possession of a promis-
sory note given to the bank by the maker without consideration
and as an accommodation to the bank, he is not entitled to
set off such note against a valid claim of the maker against the
failed bank.

APPEAL from the district court for Dawson county:
Isaac J. NISLEY, JUDGE. Reversed, with directions.

John A. Miller and E. L. Randall, for appellant.

C. M. Skiles and Horth, Cleary & Suhr, contra.

Heard before Goss, C. J.,, Rosg, Goop, EBERLY and
HoweLL, JJ., and Broapy, District Judge.

Goop, J.

This case arises out of the failure of the Security State
Bank of Eddyville, Nebraska, hereinafter called the bank.
At the time of its failure J. J. Mutchie, a stockholder in
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the bank, owned nine certificates of deposit, aggregating
$2,317.78, and also had to his credit in open account in
the bank $1,528.35. He filed claims for these several items
and asked that they be allowed as preferred and decreed
payable from the depositor’s guaranty fund.

The receiver filed objections to the allowance of the
claims, and averred that the several items represented loans
made by claimant to the bank, for the purpose of replenish-
ing its depleted reserves, and that they were without the
protection of the guaranty fund. He also set up, as a
set-off to any amount due the claimant, a promissory note
for $1,200, executed by claimant to the bank. Claimant
replied, denying that any of his claims represented loans
to or for the benefit of the bank, and averred that the
promissory note in question was obtained by fraud and
without any consideration, and denied liability thereon.
The trial court found that the several certificates of de-
posit represented bona fide deposits, within the protection
of the guaranty fund, but that.$547.80 of the open account
represented a loan made by claimant to the bank, and
was without the protection of the guaranty fund, and
further found that claimant was liable to the bank on the
promissory note for the full amount thereof, and that it
should be set off as against the amount found due claimant.
Claimant alone appeals. :

Two questions are presented for determination: (1}
Does any part of the open account represent money placed
in the bank in lieu of or for the purpose of effecting a
loan to the bank? (2) Was claimant liable upon his prom-
issory note to the bank?

It appears without dispute that in February, 1923, and
for some time prior thereto, the bank had been in financial
distress, and its reserve was greatly depleted. The depart-
ment of trade and commerce was insisting that the officers
and stockholders of the bank should raise an additional sum
of money to replenish its reserve. At this time a number
of the stockholders raised money in different ways and
placed the amount on deposit in the bank, thereby re-
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plenishing its reserve. Claimant at this time owned a
farm which was mortgaged for $2,600. He made a new
mortgage for $3,500 upon the farm and received as the
net proceeds thereof $3,325, which on February 21 was
placed to the credit of his account, and a few days later
$2,756 of this amount was checked out to pay and satisfy
the previously existing mortgage which was then due. On
the 21st day of February there was also placad to the credit
of claimant’s account -in the bank the further sum of $100,
making the total deposit for that day $3,425. Where the
$100 came from is uncertain. It appears that on the same
day the expense account of the bank was charged $100,
and it seems to be the contention of the receiver that this
$100 represented an attorney’s fee or commission for se-
curing the $3,500 loan to the claimant, and that the bank
paid the expense thereof. The evidence upon this point is
not very clear, but claimant has practically consented to
waive any claim on account of the $100. Leaving out of
the account the $100 item, there was to the credit of claim-
ant in the bank on the 21st day of February, after the
deposit for the new loan had been made, the sum of
$3,697.22. Thereafter claimant made other deposits from
time to time in the usual course of business. These deposits
aggregated $1,445.44. Subsequent to February 21, 1923,
money was withdrawn from the account by checks at vari-
ous times, amounting in the aggregate to $3,731.41. It
thus appears that after the deposit of the $3,325, which the
court found to be a loan to the bank, there was withdrawn
from the bank and paid out a sum in excess of the balance
which claimant then had in the bank, including this loan.

It is a familiar rule that, when a debtor makes payments
on a running account, where neither he nor his creditor
makes a particular application of the payments, the law
will apply them to the first items in the debt. Mueller
Furnace Co. v. Burkhart, 149 Minn. 68; Ganley v, City
of Pipestone, 1564 Minn. 193; Zinns Mfg. Co.. v. Mendelson,
89 Wis. 133. The rule is stated in 21 R. C. L. 103, sec.
109, in the foilowing language: “In the absence of an
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agreement or instruction to the contrary, payments should
be applied to the extinguishment of those items or claims
which are earliest in point of time, unless justice and
equity demand a different appropriation.” This court, in
making application of this rule, in Howells State Bank v.
Hekrdle, 113 Neb. 561, holds that, in determining how much
credit has been exhausted in a bank account, “the rule to be
applied is that, as checks are paid, the amounts thereof’
are to be charged against the oldest item of such credit.”
Applying this rule to the instant case, it is found that,
by reason of the cashing of his checks drawn thereon, all
the items up to and including that representing the $3,325
deposit had been entirely extinguished. It follows that the
loan item in claimant’s open account had been entirely
eliminated therefrom, and all that remained of his open
account represented bona fide deposits made in the usual
and ordinary course of business. The full amount of this
account, as found by the court, to wit, $1,428.35, together
with interest thereon, as provided by law, should have been
adjudged entitled to preference and payable from the
guaranty fund.

The transaction concerning the giving of the note by
claimant to the bank was identical with that set forth in-
State v. Security State Bank, ante, p. 521. No considera-
tion was given for this note and it should not have been set
off against the amount found due claimant.

1t follows that the judgment of the district court should
be, and is, reversed, and the cause remanded, with direc-
tions to allow the claim, based on open account, to the
amount of $1,428.35, and interest thereon as provided by
law; this amount to be entitled to a preference and de-
creed to be payable from the depositors’ guaranty fund, and
the set-off, by reason of the promissory note of claimant,
to be wholly disallowed.

REVERSED.
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STATE, EX REL. O. S. SPILLMAN, ATTORNEY GENERAL, AP-
PELLEE, V. SECURITY STATE BANK oF EppYVILLE: F. J.
CLEARY, RECEIVER, APPELLEE: BENJAMIN GOMME,
CLAIMANT, APPELLANT.

FiLep MagrcH 7, 1928. No. 25460.

1. Payment. In the absence of any agreement or instruction,
where a_ debtor makes payments on a running account, and
Wwhere neitner he nor his creditor makes a particular apphcation
of the payments, ordinarily, the law will apply them to the
extinguishment of those items of the debt which are earliest
in point of time.

2., Banks and Banking: GUARANTY FunNbp: DEePoSITS. A claim
against a failed state bank that represents money which a
stockholder of said bank has obtained from another and placed
in the bank for the purpose o. aiding the bank to replemsh
its reserve is not within the protection of the depositors’ guar-
anty fund.

RECEIVERSHIP: SET-OFF. Where the receiver of a

failed state bank comes into possession of a promissory note

given to the bank by the maker without consideration and as
an accommodation to the bank, he is not entitled to set off such
note against a valid claim of the maker against the failed bank.

APPEAL from the district court for Dawson county:
Isaac J. NISLEY, JUDGE. Reversed, with directions.

John A. Miller and E. L. Randall, for appellant.

C. M. Skiles, Homer L. Kyle and Horth, Cleary & Suhr,
contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY and
HowegLL, JJ., and BROADY, District Judge.

Goop, J.

This is another case arising out of the failure of the
Security State Bank of Eddyville, Nebraska. Benjamin
Gomme, hereinafter referred to as claimant, a stockholder
in said bank, had to the credit of his account in the bank
when it closed its doors the sum of $5,694.78. A claim
was filed for this amount, and it was asked that it be
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allowed as a preference and decreed payable from the de-
positors’ guaranty fund. The receiver objected to the
allowance of the claim and averred that the claim repre-
sented moneys loaned by claimant to the bank, to replenish
its depleted reserve, and did not represent a bona fide
deposit, within the protection of the guaranty fund. He
also pleaded, by way of a set-off, a promissory note for
$700, executed by claimant to the bank. Claimant replied,
denying that the deposit represented a loan to the bank,
and averred that the promissory note was secured by fraud
and was without consideration, and denied liability there-
on. The trial court found that the claim represented money
deposited in the bank for the purpose of bolstering up
its cash reserve and was, in effect, a loan by claimant to
the bank; that the claim was valid and should be allowed
as a general claim, but that it was not entitled to prefer-
ence. The court further found for the receiver upon the
promissory note, and allowed the amount thereof as a set-
off against the amount found due claimant. Claimant ap-
peals.

From the record it appears that on the 9th day of De-
cember, 1922, claimant had a balance in his checking ac-
count in the bank of $905.04; that at that time the bank
was in financial difficulties and its reserve was greatly de-
pleted. The department of trade and commerce was
insisting that the officers and stockholders should raise
money and place it in the bank, to replenish its reserve.
At that time claimant was the owner and holder of a $5,000
certificate of deposit issued by the bank. He sold and dis-
counted this certificate to the Federal Trust Company of
Lincoln for the sum of $4,780, which amount he deposited
in the bank to the credit of his account.

It is apparent that this sum of $4,780 does not represent
an ordinary deposit in the bank. In order to secure the
money to place in the bank, claimant made a considerable
financial sacrifice. This sacrifice was made and the money
placed in the bank so that the bank’s cash reserve might
be replenished. After this deposit was made, claimant,
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in the usual and ordinary course of business, made other
deposits, amounting to $682.97, and by checks withdrew
from his account, before the bank closed, the sum of
$673.23, so that he had to his credit in the bank. when its
doors were closed, the sum of $5,694.78. There is no evi-
dence of any instruction or agreement as to what items
in claimant’s account should be charged with the checks
which were drawn subsequent to the deposit of $4,780.

This court, in State v. Security State Bank, ante, p.
526, holds: “In the absence of any agreement or instruc-
tion, where a debtor makes payments on a running account,
and where neither he nor his creditor makes a particular
application of the payments, ordinarily, the law will apply
them to the extinguishment of those items of the debt
which are earliest in point of time.” Applying the rule so
announced, it appears that the whole of the $4,780, repre-
senting the loan,-was in claimant’s account when the bank
closed its doors.

Section 8033, Comp. St. 1922, in part provides: “No
claim to priority shall be allowed which is based upon any
evidence of indebtedness in the hands of or originally
issued to any stockholder, officer or employee of such bank, .
which represents money obtained by such stockholder, of-
ficer or employee, from himself or some other person,
firm, corporation or bank in lieu of or for the purpose of
effecting a loan of funds to such failed bank.”

This court has held, in effect, that a claim against
a failed state bank which represents money that a stock-
holder obtains and places in the bank for the purpose of
aiding the bank to keep up its reserve is not within the
protection of the depositors’ guaranty fund. State v.
Farmers State Bank of Diz, 115 Neb. 574, State v. Atlas
Bank of Neligh, 114 Neb. 646.

The claim, to the extent of $4,780, represents a loan to
the bank and is without the protection of the depositors’
guaranty fund. The evidence justifies a finding that the
remaining part of the claim, other than the $4,780, repre-
sents deposits made in the usual and ordinary course of
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business, and is therefore within the protection of the
depositors’ guaranty fund. It follows that the trial court
should have allowed the claim to the extent of $4,780, and
interest thereon, as provided by law, as a general claim,
and the remainder thereof, to wit, $914.78, should have
been allowed as a preferred claim and decreed payable
from the depositors’ guaranty fund. .

The promissory note of claimant was given under the
same conditions and circumstances as the promissory note
in the case of State ». Security State Bank, ante, p. 526.
It was-without consideration, and the receiver was not
entitled to have it set off against the claim.

The judgment of the district court is therefore reversed,
and the cause remanded, with directions to allow $4,780
of the account, with interest thereon, as provided by law,
as a general claim, and $914.78, with interest thereon, as
provided by law, as a preferred claim, payable from the
depositors’ guaranty fund, and a recovery upon the prom-
issory note as a set-off against the claim should be and
is disallowed.

REVERSED.

GEORGE O. DOVEY V. STATE OF NEBRASKA.
FiLep MARCH 7, 1928. No. 25975.

1. Banks and Banking: NATIONAL BANKS. “National banks are
brought into existence under federal legislation, are instrumen-
talities of the federal government and are necessarily subject to
the paramount authority of the United States. Nevertheless,
national banks are subject to the laws of a %tate in
respect of their affairs unless such laws interfere with the
purposes of their creation, tend to impair or destroy their ef-
ficiency as federal agencies or conflict with the paramount law
of the United States.” First Nat. Bank v. Missouri, 263 U. S.
640, 656.

DepoOsITS oF PuBLic MONEYS: STATE PENAL STATUTE
APPLIES To NATIONAL BANKS. Article XXIII, ch. 61 (secs.
6186-6205), Comp. St. 1922, as amended by chapter 96, Laws
1925, making it a felony for an officer of a state, national or
private bank to receive public money (collected and held by a
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county treasurer) on deposit unless and until the bank has
furnished security as provided in such statutes, applies to of-
ficers of national as well as other banks.

PENAL SrtATUTES: VALIDITY. Such enact-
ment is not void as one contravening the laws of the United
States governing the creation and operation of national banks.

ERROR to the district court for Cass county: WILLIAM
G. HASTINGS, JUDGE. Affirmed.

Jesse L. Root, William R. Patrick and A. L. Tidd, for
plaintiff in error.

0. S. Spillman, Attorney General, and Harry Silverman,
contra.

Heard before Goss, C. J.,, RoOSE, Goop, THOMPSON,
EBERLY and HOWELL, JJ., and REDICK, District Judge.

THOMPSON, J.

Plaintiff in error, hereinafter called defendant, was
informed against in the Cass county district court for un-
lawfully receiving on deposit in the First National Bank
of Plattsmouth, of which he was at the time an officer,
public money, collected and held by the county treasurer of
such county without first having complied with the pro-
visions of article XXIII, ch. 61, Comp. St. 1922, entitled
“Deposit and Investment of Public Funds,” as amended
by chapter 96, Laws 1925, by furnishing bond or other
security for such deposit. At the trial he was found guilty
* and sentenced to pay a fine of $300; to reverse which judg-
ment, error is prosecuted.

Such article XXI1II, as amended, so far as material to
this case, in substance provides, that the county treasurers
of the respective counties of this state shall deposit for
safe-keeping in state, national or private banks doing busi-
ness in their respective counties, the amount of money
coming into their hands as such county treasurers, but
shall not make such deposits before the board of county
commissioners has selected and approved the depository
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pbank on its application, determined the kind of bond or
security by it to be given, and such bond or security has
been furnished and by the board approved; that the treas-
urer shall not have on deposit in the bank at any time
more than the maximum amount of such bond, where the
one given is a guaranty bond; that “‘any treasurer, or any
officer of a bank, who shall directly or indirectly violate
or knowingly permit to be violated the provisions of the
within section, so far as it relates to the deposit of public
money in a bank, shall be guilty of felony, and, upon con-
viction thereof, shall be fined in any sum not less than
one hundred dollars ($100) nor more than one thousand
dollars ($1,000) or shall be imprisoned in the penitentiary
for not less than one year and .not more than three years.”
State banks in which deposits are protected by the deposi-
tors’ guaranty fund are not required by such article to
give bond or other security.

The facts, as reflected by the record, and which must
have been found by the jury, are in substance as follows:
Mia U. Gering was county treasurer of Cass county, and
had collected and held in her possession as such, at the
dates here in question, public funds amounting to $25,000
and over. The First National Bank of Plattsmouth in such
county was a banking corporation duly organized for the
purpose, and doing business at the place and under the
laws indicated by its name. The defendant was at the time,
and had been for some years, an officer of such bank, to
wit, its cashier. The bank had been by the county board,
on such bank’s application, made a depository of public
funds on its giving a guaranty (surety) bond in the sum
of $20,000, conditioned as by statute provided, which bond
was by the bank procured to be executed, filed with the
county clerk, and approved by fhe county board on and
prior to February 7, 1923. From this date, under the
above conditions, the county treasurer had deposited in
such bank public funds in different amounts, but at no
one time had such deposit exceeded the bond until the chal-
lenged deposit was had and made. On or about November
15, 1926, defendant went to the office of the county treas-
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urer and inquired as to the deposit in question, and the
treasurer informed him that the taxes covered by his in-
quiry had not as yet been paid, and that when paid they
would exceed the bond of $20,000, and she could not turn
over to him for deposit in the aforesaid bank the funds
by him requested, until the bank had procured, filed and
had approved an additional bond covering the solicited
deposit. Thereafter several conversations took place be-
tween defendant and the treasurer relative to the deposit
in question, and on the morning of December 2, 1926,
defendant again returned to the treasurer’s office and in-
quired if the collection of taxes had been made, and was
informed that they had. He then asked the treasurer to
deposit the amount thereof, to. wit, $25,712.34 in such
bank, and was again informed by the treasurer that she
could not comply with his request unless and until the above
mentioned additional bond was given and approved. In
response defendant told the treasurer that the additional
bond had been procured and was then in the bank, and that
he would have delivered it to her that morning, had he
known he would ecall at her office; that it was ready for
her, and she could have it when she came to the bank to
make the deposit. Relying on this -statement, and on the
afternoon of the same day, to wit, December 2, 1926, at a
time when there was on deposit in the bank public funds
in the sum of $17,040.61 which had previously been de-
posited in accordance with the $20,000 surety bond here-
tofore referred to, the county treasurer deposited in the
bank the $25,712.34, and at the same time had an item
of 6 cents corrected, which made a total then on deposit
in such bank of public funds of $42,753.01. After the de-
posit was made, the defendant told the treasurer that there
was a little matter to finish on the bond, that he would
attend to it, and deliver the bond to her that same after-
noon. However, such bond had not been procured, and
neither was it thereafter procured and filed by the bank,
the defendant, or any other person. Thus, of such total
deposit the sum of $22,753.01 was not secured by bond
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or otherwise, all of which was well known to the defend-
ant. Further, such bank, owing to its insolvency, was
taken charge of by the comptroller of the currency on or
before the 26th day of December, 1926, and a receiver
thereof appointed.

To the judgment entered the defendant assigns seven
claimed reasons why it should be reversed. These seven,
however, may be resolved into two: (1) Does the article
taken as a whole define a crime against an officer of a
national bank, admitting that it is within legislative limita-
tions? (2) Is the enactment such an interference with the
vested rights, duties and privileges of an officer of a na-
tional bank, or of such bank, as to render it unenforce-
able?

As to the first assignment, a consideration of the enact-
ment as a whole leads us to conclude that a felony as to
an officer of a national bank is therein defined ; and, further,
that the information filed in this case is sufficient to charge
the defendant with the commission of a felony as in such
article preseribed. ‘

As to the second assignment, it may be admitted that
«“National banks are brought into existence under federal
legislation, are instrumentalities of the federal government
and are necessarily subject to the paramount authority of
the United States. Nevertheless, national banks are sub-
ject to the laws of a state in respect of their affairs unless
such laws interfere with the purposes of their creation,
tend to impair or destroy their efficiency as federal agen-
cies or conflict with the paramount law of the United
States.” First Nat. Bank v. Missouri, 263 U. S. 640, 656.
The article here under consideration, as we view it, was
enacted for the purpose of safeguarding the public funds
as they accumulate in the office of the county treasurer; a
police regulation enacted in furtherance of the public good.
By these enactments, as to the funds mentioned, the powers
and duties of the county treasurer are defined and limited,
so that he as well as the bank officer dealing with him
are each informed of the scope of such treasurer’s author-
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ity. This was at all times fully realized by the defendant,
as evidenced by the hereinbefore detailed facts. The state
was not, by this article, attempting to, and neither did it,
interfere with the due operation of national banks in their
quest for deposits, but was denying to them the possession
of public funds in the custody of county treasurers, unless
and until they had complied with the statutes by procur-
ing to be executed, filed and approved, guaranty bonds. The
state was clearly within its rights when it exacted this
reasonable protection. Coffey v. Harlan County, 204
U. S. 659. It speaks to its citizens and public officers by
and through its laws and enforces its demands in the same
manner. An individual could have demanded of the bank
that it secure him in any way by him proposed before he
would permit such bank to become possessed of his money ;
why not the state? Such an enactment was not a denial
of deposits to the bank; it was simply fixing the conditions
precedent to its reception thereof, and providing a penalty
both as to the county treasurer and the bank officer, who
breached such statutory provisions. This enactment was
not a discrimination against the banks; they were the only
ones who could by any means obtain such temporary cus-
tody of the public funds; to every other it was denied.
Neither were the national banks discriminated against by
the exception of “state banks in which deposits are pro-
tected by the depositors’ guaranty fund.” While the na-
tional banks were thus required to give a surety bond, as
in this case, the state banks by and through the guaranty
of deposits law were required to furnish security more
onerous and drastic. Thus, instead of national banks being
legislated against by the statutes under consideration, if
comparative consideration can be held to be in any way
material, and if these statutes are open to the challenge
of class legislation (which we find they are not), such
. hational banks were the favored. An officer of a national
bank is not, by reason thereof, rendered immune from the
criminal laws of the state. We are impelled to conclude
that the article under consideration does not contravene the
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laws of the federal government which provide for the cre-
ation and operation of national banks, nor is it an en-
croachment thereon, either as expressed in such laws or
as may be reasonably implied therefrom. These conclu-
sions are in harmony with the constructions given the na-
tional banking act by our federal supreme court in Waite
v. Dowley, 94 U. S. 527; McClellan v. Chipman, 164 U. S.
347; Guthrie v. Harkness, 199 U. S. 148; First Nat. Bank
v. Missouri, 263 U. S. 640.

National Bank v. Ferguson, 48 Kan. 732, and State v.
First Nat. Bank of Clark, 2 S. Dak. 568, while in no man-
ner controlling on the federal courts, have also aided us in
arriving at our conclusion herein.

Counsel for defendant relies mainly on Easton v. Iowa,
188 U. S. 220. However, it seems to us that such case
is easily distinguishable from the case at bar. There, the
state of Jowa had enacted a statute which made it a felony
for an officer of a bank (state or national) to receive de-
posits when the bank was insolvent. In construing this
statute the supreme court of Iowa had determined that it
applied to national as well as state banks, and that the
penal provisions of such statute were applicable to the
former as well as the latter. Error was prosecuted to the
Supreme Court of the United States, where, in the course
of its opinion, it is stated, at page 238:

“Our conclusions, upon principle and authority, are that
congress having power to create a system of national
banks, is the judge as to the extent of the powers which
should be conferred upon such banks, and has the sole
power to regulate and control the exercise of their opera-
tions; that congress has directly dealt with the subject
of insolvency of such banks by giving control to the secre-
tary of the treasury and the comptroller of the currency,
who are authorized to suspend the operations of the banks
and appoint receivers thereof when they become insolvent,
or when they fail to make good any impairment of capital;
that full and adequate provisions have been made for the
protection of creditors of such institutions by requiring
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frequent reports to be made of their condition and by the
power of visitation by federal officers; that it is not com-
petent for state legislatures to interfere, whether with hos-
tile or friendly intentions, with national banks or their
officers in the exercise of the powers bestowed upon them
by the general government.” °

Thus, it will be seen that in the Easton case congress
had legislated on the subject, and to permit an investiga-
tion by a state as to the insolvency of a national bank,
whenever such state might deem it wise, would be a direct
interference with the operation of such bank, as well as
with the duties and privileges imposed upon the secretary.
of the treasury and the comptroller of the currency, as by
statute provided. A different situation is presented when
we consider the instant case. As to these public funds of
the state, congress had neither legislated in reference there-
to, or attempted to do so, and neither could it by force of
legislation create a rule governing the disposition of the
public moneys of the state. As we view it, the Iowa
statute sought to be enforced in the Easton case was not
an incidental restriction placed upon the business of the
national bank, but rather an attempted interference with
the due operation of such bank. In these federal banking
laws congress was acting in derogation of the rights of the
states only to the extent expressed in its enactments, or
as to those things that might be fairly implied therefrom.

While the reasoning in the Easton case is forceful and
instructive, as we construe it, it is without application to
the article here under consideration which in no manner
interferes with, or impedes, the due operation of national
banks.

It follows that the judgment of the trial court is right,
_and it is,

AFFIRMED.
Goop, J., dissents.



VoL. 116] ~ JANUARY TERM, 1928. 541

Farmers State Bank v. Nelson.

FARMERS STATE BANK OF BELDEN ET AL., APPELLANTS, V.
MARTIN NELSON ET AL., APPELLEES.

FiLep MARCH 7, 1928. No. 25703.

1. Appeal: REVIEW. Where a statute is for any reason claimed
to be invalid, the question of such invalidity should be presented
by pleadings, or in some other form, to the trial court. Such
objection cannot ordinarily be raised for the first time in the
appellate court.

9. Banks and Banking: GUARANTY FuND COMMISSION: PAYMENT
oF Taxes. It is the duty of the guaranty fund commission law-
fully in control of a state bank, out of the assets thereof, to
pay taxes lawfully levied upon the intangible property of such
bank as a demand having priority to rights of the depositors
and creditors it represents.

APPEAL from the district court for Cedar county: MARK
J. RYAN, JUDGE. Affirmed.

C. M. Skiles, Fred S. Berry and James E. Brittain, for
appellants.

R. J. Millard and Clarence E. Haley, contra.

Heard before Goss, C. J., Rosg, DEAN, GooD, THOMPSON,
EBERLY and HowELL, JJ., and REDICK, District Judge.

EBERLY, J.

Plaintiffs in the district court sought to enjoin certain
officers of Cedar county, Nebraska, from enforcing the pay-
ment of certain personal taxes against the assets of the
Farmers State Bank of Belden, Nebraska. To the peti-
tion a general demurrer, based on the ground that *“the
same does not contain facts sufficient to constitute a cause
of action against the defendants, or any of them,” was
sustained. The plaintiffs electing to stand upon their pe-
tition, the action was accordingly dismissed and they now
present the issues involved to this court on appeal for trial
de novo. No brief has been submitted by appellees.

The petition, after alleging in apt terms the legal ca-
pacity of plaintiffs to sue, sets forth that during the year
1925 the Farmers State Bank of Belden, Nebraska, was
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hopelessly insolvent; that on or about March 15, 1926, the
department of trade and commerce, after due investiga-
tion, placed the bank in charge of the guaranty fund com-
mission, where it still remains; that its affairs since said
date have been continuously and still are being controlled
by that commission “in the manner provided by law;” that
the present condition of said bank is that its sole assets
consist of a bank building and fixtures of the value of
from $5,000 to $6,000, and “other assets” not exceeding in
value the sum of $150,000, and that the aggregate of its
total assets is from $60,000 to $75,000 less than its valid
unpaid obligations; that on April 1, 1925, in the manner
and form provided by section 5887, Comp. St. 1922, as
amended, a statement was duly made to the proper taxing
authorities of Cedar county by the proper officials of the
bank, then a going concern, and the value of each of its
shares of stock was thereupon by them determined; that
upon the valuation thus determined taxes for state, county,
and of the various subdivisions thereof, to the extent of
$647.55 were accordingly levied, no part of which has been
paid, and which, at the commencement of this action, were
delinquent.

Plaintiffs further allege: “That the property represented
by said shares of stock has entirely disappeared, and any
lien which said bank might have thereon by reason of the
payment of said taxes would be wholly worthless and with-
out value, and there is no property or assets from which
said bank could be reimbursed in case said taxes were paid
by said bank or from a sale of any of its assets and prop-
erty ; that said tax is not a tax against said bank or against .
the property of said bank, and said taxes are not owing
by, or an obligation or indebtedness against, said bank, and
said bank, or its property and assets, cannot under the
law be used or taken for the payment of said tax, or any
part thereof.” ’

It also appears that if the defendants are not enjoined
they will proceed to satisfy such taxes out of the assets of
the bank in question.























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































