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Norton v. Bankers Fire Ins. Co.

DELMAR D. NORTON, APPELLEE, V. BANKERS FIRE INSUR-
ANCE COMPANY OF LINCOLN, APPELLANT.

FiLEp APRIL 12, 1927. No. 24371.

1. Pleading: GENERAL DENIAL. A general denial in an answer is
not only modified by that which follows, but is thereby sup-
planted to that extent.

2. Appeal: THEORY OF CASE. The theory adopted at the trial as
to the issues will be followed on appeal.

3. Trial: INSTRUCTIONS. An instruction should not limit the con-
sideration of the jury to certain facts enumerated therein, when
there are other evidential facts bearing on the questions involved.

It is error to include in an instruction an
assumptlon of a material fact not proved, and base a right
of recovery thereon.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. Reversed.

Hartigan & Fouts and Rolland F. Ireland, for appellant.
C. C. Flansburg, contra.

Heard before Goss, C. J., Rosg, DAy, Goop, THOMPSON
and EBERLY, JJ.

THOMPSON, J.

In this case the plaintiff, appellee herein, seeks to recover
$10,200 for the wrongful conversion by defendant, appel-
lant, of one certain promissory note for such amount and of
such value, due and payable to the plaintiff, and secured by
a mortgage on Colorado land. After the issues were duly
joined, trial was had to a jury, and a verdict returned
in favor of the plaintiff, and against the defendant,
for the full amount claimed. Defendant appeals, and chal-
lenges such judgment for the following reasons: That the
court erred in giving instructions Nos. 5, 6, 7, and 714,
respectively ; further, that the verdict is not supported by
the evidence and is contrary thereto. The petition is in
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usual form, and the answer thereto, so far as is necessary
for our consideration, is as follows: “lst. That the peti-
tion does not state facts sufficient to constitute a cause of
action against this defendant in favor of the plaintiff. 2d.
That the defendant denies each and every allegation of the
plaintiff’s petition filed herein. 3d. That the defendant
herein purchased the mortgage and notes set out in plain-
tiff’s petition in the usual course of business, for a valuable
consideration, and without notice of any claim of defects
therein, and is now the owner and holder thereof, free and
clear of the claims of any persons whomsoever.”

The facts set forth in the petition were sufficient to resist
such demurrer, whether interposed as an independent plead-
ing or as contained in the answer. It will be noticed, further,
that the answer fails to allege that the claimed purchase
was had prior to the maturity of the note, and thus it does
not state facts sufficient to bring it within section 4663,
Comp. St. 1922, defining a holder thereof in due course. The
general denial first interposed in the answer is not only
modified by that which follows, but is thereby supplanted
to that extent. Carson v. Hunt, 113 Neb. 727. The trial
was had on the theory thus presented by the pleadings, and,
having been so conducted in the trial court, will be so treat-
ed here.

Considering first the contention of appellant that the ver-
diet is not supported by the evidence, and is contrary there-
to: It is sufficient to say that we have carefully examined
the record, and are convinced that there was gufficient evi-
dence to warrant its submission to the jury.

As to the challenge of appellant to instruction No. 5:
Without quoting or going into detail in reference to this
lengthy instruction, it is sufficient to say that it limits the
consideration of the jury to certain facts enumerated there-
in, and denies to the jury consideration of other facts and
circumstances disclosed by the evidence bearing on the
questions involved. It is the duty of the jury in arriving at
its conclusion as to any particular fact to consider all of
the evidence bearing thereon. Thus, we conclude that by
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so limiting the jury’s consideration reversible error was
committed.

Instruction No. 6 is as follows: «

“You are instructed that a purchaser in good faith should
be one who has purchased with due regard for the rights
of the maker, and not one who, relying wholly upon pay-
ing value for the note and purchasing before maturity,
without knowledge of any defects, is indifferent as to
whether or not the same was honestly obtained from the
maker. Where the evidence tends to show indifference, the
question of bona fides of the transaction is for your determi-
nation.”

This instruction is a substantial quotation taken from
our opinion in Shawnee State Bank v. Lydick, 109 Neb. 76,
84. 'The giving thereof was not reversible error, when con-
sidered in connection with other uncomplained of instrue-
tions given, together with the facts and circumstances dis-
closed at the trial.

Instructions Nos. 7 and 714 are as follows:

“(7) If you find from thé evidence and under the instrue-
tions of the court that said George W. Kline, I. S. Ferguson,
and C. W. McCord were some of the organizers, promoters
and incorporators of the Bankers Trust Company, and so
represented to plaintiff, and that plaintiff delivered said
note, mortgage and assignment to them in payment for
stock in said Bankers Trust Company, said note and mort-
gage would not become the property of said Kline, McCord,
and Ferguson, but if the transfer were valid, it would be-
long to said Bankers Trust Company, and said McCord,
Ferguson, and Kline would merely be agents of said Bank-
ers Trust Company, without authority to sell said note and
mortgage, unless they were first duly authorized by said
corporation so to do.”

“(7%) You are further instructed that an agent to sell
a note and mortgage would have no power to receive any-
thing but money therefor; and that any one dealing with an
agent is bound to know that, unless specifically authorized
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by the board of directors of the corporation, he would have
no authority to sell corporate assets.”

As to instruction No. 7: It will be noticed; as contended
by appellant in its brief, that “this instruction assumes that
there was such a thing as the Bankers Trust Company.
There is no evidence that it was ever organized or incor-
porated, or that any stock was ever issued to any one. In
fact, it is affirmatively shown that no right existed to issue
stock.” As we find, it was but a camouflage used by Fer-
guson, McCord, and Kline in their efforts to defraud the
plaintiff. The evidence further shows that Maxiner re-
ceived the note direct from Norton, however, through Fer-
guson, McCord, Kline, and one Schmutzer, the latter acting
with Maixner in the procurement of the indorsement of
such note and the assignment of the mortgage by Norton,
and delivery of each thereof to Maixner. Notwithstanding
this condition of the record, this instruction, in substance,
directs the jury to find for the plaintiff, unless the defendant
produces proof showing or tending to show that Ferguson,
MecCord, and Kline were agents of, and authorized by, a
nonexisting corporation. In other words, the instruction
required of defendant an impossibility. This conclusion
renders it unnecessary for us to consider instruction No.
TY%. .

For the foregoing reasons, the judgment of the trial
court is reversed and the cause remanded for further pro-
ceedings.

REVERSED.

BANK OF PLYMOUTH, APPELLANT, V. WILLIAM O. RITCHEY
ET AL., APPELLEES : ERNEST H. KOUBA ET AL.,
APPELLANTS.

" FILED APRIL 12, 1927. No. 24732.

1. TFraudulent Conveyances: PREFERENCE. “A debtor has a right
to satisfy or secure one or more of his creditors by the transfer
of a reasonable amount of his property as security or payment
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of a bona fide debt; and the debtor has the right to make such
preference of his creditors, even though the effect thereof be
to defeat, hinder or delay other creditors in the collection of
their debts; and this is so, even though the parties knew that
such would be the effect, and even though the: property so taken
as security was all the debtor had, if -the value of the property
so transferred is reasonably proportionate to the amount justly
owing to the creditor so preferred, and was taken by the creditor
for the sole and only purpose of protecting himself in the col-
lection of his debt.” Blair State Bank v. Bunn, 61 Neb. 464.

DEED As MORTGAGE. A conveyance of land by a
debtor to secure a debt, though absolute on its face, and ac-
companied by a secret understanding that the deed is to operate
as a mortgage, is not fraudulent as to the other creditors as a
matter of law, but is only a circumstance to be taken into
consideration with all other circumstances of the transaction,
and the question of whether or not the conveyance is fraudulent
is always a question of fact to be determined from all the cir-
cumstances entering into and surrounding the transaction.

CHATTEL MORTGAGES: STIPULATION AS TO SURPLUS.
It is a general rule that stipulations in a mortgage of realty
or personalty or in an instrument in the nature of a mortgage
given by a failing debtor, reserving to the grantor the surplus
proceeds or the unsold property remaining after the payment
of the debt or debts secured, is but the expression of what the
law would imply without a reservation, and does not vitiate
the instrument,

4. Specific Performance. Ordinarily, a vendor in a contract for con-
veyance of lands must either substantially perform or tender
substantial performance of a contract before he is entitled to
maintain an action for specific performance or an action of
foreclosure on the contract for a breach thereof by the vendee.
He cannot, in a court of equity, in the absence of waiver or
estoppel, secure relief under the provisions of a contract which
he has breached to such an extent that the contract he seeks to
enforce is substantially other and different from the contract
which was made by the parties.

5. Vendor and Purchaser: RESCISSION. Evidence examined, and
held that the defendants Beaver and the bank have substantially
breached the contract of sale entered into by Kouba and Kas-
tanek to such an extent that by reason thereof the defendants
last named are entitled, in the absence of waiver or estoppel, to
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rescission thereof and to recover from the defendants the
amount paid upon the contract.

6. Fraudulent Conveyances. Evidence examined, and held to sup-
port the decree of the district court in favor of Beaver and
the City National Bank as to that portion of the court’s decree
denying relief to plaintiff herein, and establishing the right of
subrogation in defendants named.

Evidence further examined, and held to entitle the

defendants Beaver and the Bank to a decree establishing their

right to ownership of the promissory notes described in the
record as against O. C. Larson.

APPEAL frofn the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. Affirmed in part, and re-
versed in part. :

Craven & Bickford, C. J. Campbell, Clarence G. Miles and
John J. Ledwith, for appellants.

Hainer, Flansburg & Lee, W. L. Kirkpatrick and R. H.
Hagelin, contra.

Heard before Goss, C. J., DEAN, DAY, GOOD, THOMPSON
and EBERLY, JJ.

EBERLY, J.

This action was instituted by the Bank of Plymouth
against the defendants to annul a conveyance to Commodore
N. Beaver of certain real property, alleged to be fraudulent,
and to subject property conveyed to the lien of plaintiff’s
judgment. As an alternative relief, plaintiff’s petition con-
tained a prayer for impounding the purchase price of the
lands in suit derived from a sale thereof subsequently made
to Ernest H. Kouba and Frank Kastanek.

The Federal Trust Company of Lincoln, Nebraska, a cor-
poration, by answer and cross-petition, seeks to foreclose
the first mortgage on the premises in litigation. The plead-
ings disclosed conflicting claims by O. C. Larson and in be-
half of the City National Bank of York to promissory notes
for $2,712 evidencing a portion of the purchase price of
the sale made to Ernest H. Kouba and Frank Kastanek.
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The two purchasers, Kouba and Kastanek, by cross-petition,
seek to rescind the sale made to them and to secure the re-
turn of the money paid, as well as the cancelation of the
promissory notes given as the consideration of the purchase
of the real estate made by them from Commodore N. Bea-
ver. The district court denied the plaintiff relief, and sus-
tained the conveyance of the real estate to Commodore N.
Beaver, and also sustained the contract of sale to Kouba
and Kastanek, and a decree of foreclosure and sale was en-
tered in favor of the Federal Trust Company, but giving
the City National Bank and Commodore N. Beaver 40 days
from date of decree to redeem by payment of the amount
due thereon, and by such redemption were to be subrogated
to certain rights enumerated in the decree. The court de-
termined O. C. Larson to be the owner of the $2,712 notes
in suit. The Bank of Plymouth, the Federal Trust Com-
pany, Ernest H. Kouba, and Frank Kastanek appeal.

The following embraces the principal facts out of which
the controversy arises: In 1921, William O. Ritchey,
through a trade and at a trade value of $30,000, became the
owner of a 30-acre dairy farm near Bethany Heights, Lan-
caster county, Nebraska. At this time he was indebted
to the City National Bank of York in the sum of $14,960
on promissory notes executed by him as principal, and to the
extent of $6,500 as indorser and surety. He was also in-
debted to the City Trust Company of York, Nebraska, in
the sum of $7,000 evidenced by his promissory note. 'The
City National Bank and the City Trust Company are affil-
iated institutions, Commodore N. Beaver being the presi-
dent of both. To secure this indebtedness, on November
10, 1921, William O. Ritchey and wife executed an instru-
ment, in form a warranty deed, reciting a consideration of
$30,000 and purporting to convey the 30-acre dairy farm
to Commodore N. Beaver. The instrument recites that the
premises conveyed are “free from incumbrance except one
certain mortgage in the sum of $8,000,” and that the grant-
ors further covenant to “warrant and defend the same unto
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the said C. N. Beaver and unto his heirs and assigns for-
ever, against the lawful claims of all persons whomsoever.”
On April 19, 1923, an agreement of sale was entered into
between William O. Ritchey, party of the first part, and
Ernest H. Kouba and wife, Ana, Frank Kastanek and wife,
Emma, parties of the second part, by the terms of which
the dairy farm was sold to the parties of the second part
in consideration of the sum of $19,000—$1,000 being in
cash, $7,500 to be a mortgage placed upon the dairy farm,
and $10,500 to be represented by a series of promissory
notes executed by the purchasers. By the terms of this
contract of sale it was agreed that “due conveyance of said
premises” shall be made “by warranty deed executed and
deposited in the City National Bank of York with a dupli-
cate original of this contract within thirty days hereafter,
conveying said lands to such persons as the second parties
shall name, the said warranty deed to be supplemented by
the good and sufficient quitclaim deed of the first party and
his wife.” This transaction was approved and ratified by
-Commodore N. Beaver and the City National Bank and the
City Trust Company. The cash payment of $1,000 and the
$10,500 in notes were accepted by the bank at par value and.
both credited on the indebtedness of Ritchey at par.

As part of the transaction, included in the sale of the
dairy farm, it seems that William O. Ritchey had fraudu-
lently carried out a side deal, unknown to Beaver and the
bank and the City Trust Company, result of which was ulti-
mately to secure the $2,712 in promissory notes executed by
the purchasers and payable to O. C. Larson in addition to
the consideration of $19,000 set forth in the contract of
sale. These notes constitute the subject of the action as
between the City National Bank and O. C. Larson.

In September, 1921, and prior thereto, William O. Ritchey
was largely indebted to the plaintiff Bank of Plymouth.
After the conveyance of the dairy farm by Ritchey to Bea-
ver, a suit was instituted by the Bank of Plymouth against
William O. Ritchey which, on December 28, 1922, ripened
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into a judgment in favor of the bank for $15,102.27. On
March 9, 1923, the defendant Ritchey paid the Bank of
Plymouth on this judgment the sum of $5,943.70. There-
upon, after issuance and return of execution wholly unsat-
isfied, this action, in the nature of a creditor’s bill, was
commenced by the plaintiff to set aside the conveyance to
Commodore N. Beaver and subject the dairy farm to the
lien of plaintiff’s judgment. According to plaintiff’s wit-
nesses the gross value of the dairy farm at the time of its
conveyance to Beaver did not exceed $30,000. Evidence in
the record establishes beyond controversy that at the date
of the transfer attacked, September, 1921, the first mort-
gage lien, accruing interest thereon, taxes, and assessments
against the farm were in excess of $10,000. This would
leave as its highest possible net value $20,000. There is no
evidence in the record that impeaches the claim that, at the
time of the transfer of the land to Commodore N. Beaver,
Ritchey was justly indebted to the City National Bank in
the sum of $14,960 and interest upon promissory notes of
which he was the maker, and in a like manner was indebted
to the City Trust Company in the sum of $7,000, and that
he was, in addition thereto, indebted to the City National
Bank in the sum of $6,500 as indorser and surety upon other
obligations. The highest net valuation of the property in
suit being $20,000, the just claims of secured creditors be-
ing $21,960, or $28,460, had a mortgage in usual form been
taken by these creditors, or by Commodore N. Beaver in
their behalf, its validity would have been beyond challenge.

“A debtor has a right to satisfy or secure one or more
of his creditors by the transfer of a reasonable amount of
his property as security or payment of a bona fide debt;
and the debtor has the right to make such preference of
his creditors, even though the effect thereof be to defeat,
hinder or delay other creditors in the collection of their
debts; and this is so, even though the parties knew that
such would be the effect, and even though the property so
taken as security was all the debtor had, if the value of
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the property so transferred is reasonably proportionate to
the amount justly owing to the creditor so preferred, and
was taken by the creditor for the sole and only purpose of
protecting himself in the collection of his debt.” Blair State
Bank v. Bunn, 61 Neb. 464. See, also, Costello v. Chamber-
lain, 36 Neb. 45; Davis v. Scott, 27 Neb. 642; Britton v.
Boyer, 27 Neb. 522.

Neither do we overlook the fact that the record discloses
that Ritchey secured $570 of the rental of the dairy farm
for 1922, and also disposed of $2,712 of the purchase price
of the same in 1923. It may be conceded that, if this was
fraudulently connived at, or knowingly permitted by the
mortgagee or grantee, it would operate to invalidate the
transaction. The facts of the situation, fairly reflected by
the record, however, disclose that Beaver, the trustee, the
City National Bank, and the City Trust Company, had no
knowledge of the “side transaction” at or prior to the time
of its occurrence, and were, in fact, the victims of a fraud
of Ritchey, and not participators therein.

It would necessarily follow that the validity of the trans-
actions between Ritchey and Beaver and the bank and
trust company cannot be affected by the incidents above
referred to. There being no “fraud” in fact in the trans-
action, the next question presented is: Does legal fraud
appear in the “form of the transaction ?”

The form made use of by the parties was a warranty deed
without any defeasance clause in writing. The considera-
tion named therein is $30,000, and full covenants of war-
ranty, with exceptions as to mortgage of $8,000, as here-
tofore stated in this opinion, and $22 revenue stamps were
placed on the instrument.

A fair inference is that the purchaser does not pay the
vendor the full value of the mortgaged property, but that
the amount of the mortgage is reserved in his hands as so
much money for the purpose of discharging the lien. In
the instant case, that inference would be strengthened by
the fact that, though the mortgage of $8,000 is excepted
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from the covenants against incumbrances, no similar excep-
tion is made as to the general covenant of warranty, and
but $22 in United States revenue stamps were affixed to the
instrument. In fact, by its face, this instrument in con-
troversy fairly proclaims to the world that it is based on
a net consideration of $22,000.

A mortgage properly drawn properly recites as its con-
sideration the amount of the indebtedness secured thereby.
In respect to consideration recited in this instrument before
us, $22,000 is, to say the least, not in any manner or to
any degree excessive. In view of the fact that the City
National Bank, after all securities possessed by it had been
liquidated, still possesses the obligations of Ritchey in ex-
cess of $10,000 unpaid, how can it be said that the amount
of the security taken was excessive?

Neither do we find that, under the facts in this case, the
form of the instrument being that of a warranty deed which
was recorded as such invalidates the security. “Fraudulent
intent * * * shall be deemed a question of fact, and not
of law.” Section 2557, Comp. St. 1922.

A conveyance of land by a debtor to secure a debt, though
absolute on its face, and accompanied by a secret under-
standing that the deed is to operate as a mortgage, is not
fraudulent as to other creditors as a matter of law, but
is only a circumstance to be taken into consideration with
all other circumstances of the transaction, and the question
of whether or not the conveyance is fraudulent is always
a question of fact to be determined from all the circum-
stances entering into and surrounding the transaction.
Kemp v. Small, 32 Neb. 318; Merillat v. Hensey, 221 U. S.
3338; 27 C. J. 608, sec. 356.

“It is a general rule that stipulations in a mortgage of
realty or personalty or in an instrument in the nature of
a mortgage given by a failing debtor reserving to the grant-
or the surplus proceeds or the unsold property remaining
after the payment of the debt or debts secured is but the
expression of what the law would imply without a reserva-
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tion, and does not vitiate the instrument.” 27 C. J. 604,
sec. 349.

Fairly construed, there can be no dispute, in view of the
evidence of the record that it was the intent and purpose
of the parties to the conveyance attacked that, to the extent
of their indebtedness secured thereby, all proceeds of that
property should be applied thereto before anything should
be considered for the benefit of, or be subject to, the order
of Ritchey. The rights of the City National Bank and the
City Trust Company were, in all respects, senior and su-
perior, and their claims were to be satisfied before Ritchey
was entitled to any part of the surplus remaining.

We, therefore, find that the district court did not err in
denying relief to the plaintiff.

The Federal Trust Company presents two questions by
its appeal. The first is a claim that the provisions of the
decree of foreclosure, extending the time of redemption of
the mortgaged premises to 40 days, is wholly unauthorized
in law. Conceding, as a matter of argument, this to be
well-founded, the 40 days allowed for this purpose have
expired, and at this time the error, if error there was, can-
not affect the substantial rights of the parties to the suit.

The next contention of the Federal Trust Company is
based upon that portion of the final decree providing for
subrogation in favor of Beaver or the City National Bank,
and also providing for the assignment of the Federal Trust
Company promissory notes thereby secured to Beaver and
the City National Bank. It is claimed that these provisions
last mentioned are neither supported by pleading nor sus-
tained by evidence. This contention we cannot accept.
Competent evidence to sustain this portion of the decree
is to be found in the record, and an examination of the
pleadings discloses that facts ample to justify this action of
the district court appear in the pleadings of the parties.
There is, however, no express prayer for that relief unless
the general prayer contained in the answer and cross-peti-
tion of Beaver and the bank requesting “such other and dif-



502 NEBRASKA REPORTS. [VoL. 115
Bank of Plymouth v. Ritchey.

ferent relief as may be just and equitable” is sufficient.
Under the circumstances of the present case, we deem the
prayer sufficient. At least, if error was committed, it would
be error without prejudice. Section 8657, Comp. St. 1922,
We are satisfied that these defendants, in view of the evi-
dence, are entitled as awarded thereon.

It is also patent that under the ternis of this decree there
can be no effective subrogation in fact until the Federal
Trust Company receives the complete payment of the
amount adjudged to be due it. It follows that it is in no
manner injured by the provisions of which it complains.
Kemp v. Small, supra; 37 Cyec. 443.

We will next take up the issues presented and growing
out of a contract of sale made between Ernest H. Kouba and
Kastanek, on one hand, and Ritchey, on the other, which
contract, as to $19,000, was approved and ratified by Beaver
and the City National Bank and the City Trust Company.
The first question to be disposed of arises between the City
National Bank and O. C. Larson as to the right to $2,712 in
notes executed by Kouba and Kastanek now in the posses-
sion of the bank. The evidence in the record is without a
dispute and sustains the conclusion that these notes repre-
sent a part of the actual consideration of the sale and which,
by a secret deal between Larson, Ritchey, Kouba, and Kas-
tanek, were concealed, and that knowledge thereof was kept
from the bank and the bank’s trustee. While the notes in
question were not referred to in the contract of sale, they
unquestionably constituted a part thereof, and they were,
as part of the consideration, property to which the bank
and its trustee were entitled by virtue of the deeds executed
by Ritchey to Beaver as trustee. It would seem that but one
conclusion can be supported by the evidence in the record,
and that is, as between the City National Bank and O. C.
Larson, the bank is the owner of said notes, entitled to
maintain possession thereof, and enforce payment in ac-
cordance with their terms in its own name. This finding
and judgment is, however, without prejudice to the rights
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of Kouba and Kastanek as they may be hereafter deter-
mined.

The rights of Kouba and Kastanek in this case must be
determined and governed by the terms of the contract of
sale. This contract, in part, provided that Kouba and Kas-
tanek should pay for the dairy farm ‘“the sum of $19,000,
which sum the second parties jointly and severally agree
to pay as follows, to wit, $1,000 in cash; $7,500 by a mort-
gage to be placed upon said real estate as of this date with
the interest on said mortgage hereafter at the rate of 7 per
cent. per annum, which mortgage and interest the second
parties assume and agree to pay, and the balance in the
sum of $10,500 to be evidenced by the forty-two (42) sev-
eral notes of the second parties, dated this date, bearing in-
terest at the rate of 7 per cent. per annum, payable semi-
annually; the first of said notes to become due October
1, 1923, and the rest of them to be a series of which one note
shall come due upon the first day of each month after the
last said date; but with the option of the makers to pay
said notes, or any or all of them at any time, provided,
however, that none of them shall be taken up out of its
order in said series.”

It was claimed at the trial in the court below that the two
mortgages dated May 1, 1923, and placed upon the dairy
farm by Commodore N. Beaver, were in substantial com-
pliance with the provisions of the sale contract above
quoted; that, in fact, the $7,500 mortgage bearing interest
at 6 per cent. payable semi-annually, and the $335 second
mortgage evidenced the equivalent of but an additional 1
per cent. payable semi-annually, together, merely amounted
to a $7,500 mortgage bearing 7 per cent. interest. But it
must be admitted that the contract of sale provisions con-
templated a mortgage of $7,500 bearing 7 per cent. per
annum payable annually, and conceding the claim of the
City National Bank and the trustee, Beaver, the two mort-
gages before us would bear interest at 7 per cent. payable
semi-annually. In addition to this, it is to be noted that
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the sale contract contains no stipulations as to the $7,500
mortgage assumed containing any terms providing the ac-
celeration of the due date of the entire amount secured or
the increase of interest rate in the event of the nonpayment
of interest accruing thereon, or the nonpayment of any part
of the principal, or of any taxes assessed on the premises,
or of any insurance to be furnished by the mortgagors at
their own expense to the mortgagee. The incorporation of
these provisions in the mortgages placed upon the premises,
assuming them to be otherwise in substantial compliance
with the contract of sale, was a substantial violation of its
terms. Miller v. Ruzicka, 111 Neb. 815.

But the decree before us discloses that the claims to the
effect that the two mortgages combined were the legal
equivalent of the mortgage contemplated in the contract of
sale are utterly unfounded. On February 25, 1924, a decree
of foreclosure was entered in this very cause in favor of the
Federal Trust Company upon the two mortgages in suit for
$9,181.39, which includes $143 for insurance premium. Ac-
cording to the stipulations of the contract of sale, we find
that the maximum amount due on the mortgage therein re-
ferred to and described, with interest from the date of that
contract to February 25, 1924, would not exceed $7,855.83.
It follows that, in view of the terms of the instruments
themselves and the amount of indebtedness evidenced by
the two mortgages foreclosed, and which were placed upon
the dairy farm after the contract of sale had been made,
there was an express and substantial violation of this con-
tract, which, in the absence of “waiver” or “estoppel,” en-
titled Kouba and Kastanek to a rescission of the contract
and to the return of all money paid by them constituting
part of the purchase price, and to the cancelation of all ob-
ligations given because of, or pursuant to, said contract.

“Waiver” and “estoppel” to be available to persons seek-
ing the benefits thereof must be pleaded. No such plead-
ings appear in the record. It follows, therefore, that, in
dismissing the cross-petition of defendants Kouba and Kas-
tanek and by denying them relief, the district court erred.
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Accordingly, 'so much of the decree of the district court
entered in this cause on February 25, 1924, which finds
for the defendants City National Bank and Commodore N.
Beaver, as against the plaintiff Bank of Plymouth, and also
that part of said decree finding in favor of the Federal
Trust Company, including the entry of the decree of fore-
closure of sale, is affirmed.

So much of said decree as determines the ownership of
$2,712 in notes to be in O. C. Larson is reversed, and so
much of said decree as dismisses the amended cross-petition
of defendants Kouba and Kastanek, and denies said de-
fendants relief and awards relief against them, is reversed
and remanded, with permission to Kouba and Kastanek and
to those opposing relief sought by the defendants last named
to file amended pleadings.

AFFIRMED IN PART, AND REVERSED IN PART.

i

STEPHEN PARNELL V. STATE OF NEBRASKA,
FiLep APRIL 12, 1927. No. 25347.

ERROR to the district court for Douglas county : CHARLES
A, Goss, JUDGE. Affirmed.

Jamieson, O’Sullivan & Southard, for plaintiff in error.

0. S. Spillman, Attorney General, and Harry Silverman,
contra.

Heard before DEAN, DAY, Goop, THOMPSON and EBERLY,
JJ., BLACKLEDGE and SHEPHERD, District Judges.

BLACKLEDGE, District Judge.

The defendant and three others were informed against in
Douglas county, charged with offense of robbery by vio-
lence. Defendant was convicted and sentenced to the pen-
itentiary for a term of four years. He was, as disclosed by
the evidence, one who, with others, on October 8, 1925, per-
petrated a hold-up and robbery of two men who were seated
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in an automobile in the vicinity of Twelfth and Martha
streets in Omaha.

The propositions principally urged upon the hearing re-
late to the sufficiency of the evidence, in that certain ad-
missions of confessions are alleged to have been wrongly
received in evidence, and that certain new evidence tending
to establish an alibi for this defendant, and which was first
brought to the attention of the trial court upon the motion
for a new trial, was sufficient to require that a new trial
be granted. Defendant did not testify in his own behalf
at the trial.

Upon examination of the record, we find that it is clear
that the matter of the admissions or confessions was prop-
erly submitted to the jury under appropriate instructions.
The evidence amply supports the verdict. The court com-
mitted no error in overruling the motion for a new trial.
The sentence is not excessive in view of the offense.

The judgment of the trial court should be, and is,

AFFIRMED.

ESTELLA B. FRICKEL, APPELLEE, V. LANCASTER COUNTY
ET AL., APPELLANTS.

FiLED APRIL 26, 1927. No. 24804.

1. Counties: HIGHWAYS: OBSTRUCTIONS: LIABILITY. A county
cannot evade statutory liability for damages arising out of an
obstruction in a highway by a plea that the repair of such
highway at the point where the injury occurred has been dele-
gated to another.

: CONSTRUCTION: CARE REQUIRED. A county
cannot be held to be an insurer of those who have occasion to
use a county highway in process of repair. It is required to
use such care as, under the circumstances, is reasonable and
ordinary in its inspection of the highway and in the execution
of such repairs as it finds necessary or undertakes to make. It
is required to use reasonable and ordinary care to maintain the
highways reasonably safe for the traveler using them while
in the exercise of reasonable and ordinary care.
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3. Negligence: PROOF. Where one injured in an accident was
operated on for appendicitis about two months later and the
only evidence that the injury was the proximate cause of the
appendicitis was to the effect that there was a chance or a
possibility that the accident caused the condition, all evidence
relating to the appendicitis should be withdrawn from the
consideration of the jury. Ultimate facts cannot be determined
from mere conjecture.

: Evidence of subsequent repairs made or pre-
caution taken after an accident or the infliction of an injury is
not admissible to prove antecedent negligence.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BrRoADY, JUDGE. FEReversed.

Elmer E. Ross, Dressler & N eely, Lester L. Dunn, Charles
E. Matson, Max G. Towle and Farley Young, for appellants.

O. B. Clark, contra.

Heard before Goss, C. J., RoSE, DEAN, DAy, Goob,
THOMPSON AND EBERLY, JJ.

Goss, C. J.

Plaintiff had a verdict and judgment against Lancaster
county and Central Contractors for $12,000 for personal in-
juries. Both defendants appealed.

On July 26, 1924, the county was constructing a state and
federal-aid road on the state highway west of Lincoln be-
tween Emerald and the west county line. Central Con-
tractors, a copartnership, was doing the work under a writ-
ten contract in which the county and the state by its de-
partment of public works were the parties of the first part
and the contractors were the parties of the second part. The
evidence shows that the grading had been completed, at
least at the place involved here, and the contractors were
hauling and depositing the gravel in-piles, as dumped by
trucks, on the north side, or shoulder, of the graded portion
in the usual manner ready to be spread mechanically over
the rest of the grade. They had first begun at the east
‘end of the project, and had dumped gravel on the grade
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from the end of pavement to the railroad viaduct. Then
they began at the west end on the Seward county line and
were dumping the gravel eastward to meet the point where
they had left off on the eastern section. There was thus
a gap of a mile or more between the west end of gravel at
the viaduct and the east end of gravel on the part of the
project where the accident occurred. On the roadway at
this point there was left ample space for vehicles proceed-
ing with ordinary care to meet and pass going east and
west. Before daylight on the morning of the day named,
the plaintiff, aged 21, and her husband, aged 22, having a
vacation of two weeks, started from Lincoln by motoreycle
on a trip to a point 207 miles distant in Kansas to visit
relatives. They left Lincoln on West O street. Plaintiff
was in a side-car at the right of the motorcycle and her hus-
band was operating the vehicle. When they had gone about
nine miles, the car ran into the piles of gravel and over-
turned. In some way plaintiff’s hand was caught and in-
jured and later two of her fingers were amputated. There
was evidence that she was in a comparatively early stage
of pregnancy and suffered a miscarriage the next night
after the accident. Evidence was admitted showing that
eight weeks later she was operated on for appendicitis.
Numerous errors are assigned and argued by the county
and by the contractors separately, many of them applicable
alike to both defendants, but we do not find it desirable nor
necessary to list them all. They have to do chiefly with in-
structions to the jury, and refusal to give instructions re-
quested, and with alleged error in the admission of evidence.
The county complains because the court overruled its de-
murrer and because it refused both at the end of plaintiff’s
evidence and at the end of all the evidence to instruct the
jury to return a directed verdict in its favor. Section 2746,
Comp. St. 1922, makes a county liable for any special dam-
ages happening to any person by means of insufficiency or
want of repairs of a highway which the county is liable
to keep in repair. Under section 8336 (the state highway
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act) the county was required to maintain the road adequate-
ly, and under section 8342 it had authority to close tempo-
rarily to traffic any portion of the highway and give notice
to the public by placing at the roadside signs stating that
the road is closed to travel by order of the county board.
The county is bound to use reasonable and ordinary care in
maintaining and in repairing its highways. Its duty will
not be extended by construction beyond the words and fair
implications of this statutory liability. However, the
county contends that, since it entrusted the work of grading
and graveling to skilled and experienced contractors select- .
ed with reasonable care and judgment, the county is not
liable for the negligent acts of the contractors in failing to
keep the road sufficiently in repair or to maintain sufficient
barriers or warnings to protect those allowed to use the
highway while the work is going on. In Sharp v. Chicago,
B. & Q. R. Co., 110 Neb. 34, this court, in a discussion and
application of section 2746, held that a county cannot evade
statutory liability for damages by the plea that the repair
and upkeep of the highway had been delegated to another.
The same principle was involved in Saltzgaber v. Morril
County, 111 Neb. 392, and in King v. Douglas County, 114
Neb. 477, and was decided adversely to the respective coun-
ties involved. We find nothing in the facts here to warrant
a departure from the rule announced in those cases.

The defendant contractors also insist that they are exon-
erated from liability because the county had assumed, by
arrangement between the defendants, the responsibility of
spreading the gravel and that the duty of the contractors
ended when the gravel was deposited. The written proposal
which ripened into the written contract and by the latter
was expressly referred to and made a part of the contract
was for “56,300 square yards gravel surfacing, in place,
3 inches deep, 26 cents, $14,638.” The specifications which
likewise were expressly made a part of the written contract
contained provisions from which we excerpt: “The con-
tractor shall provide and maintain proper guards, suitable
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and efficient lights, and take all necessary precautions for
the prevention of accidents;” and “The contractor shall
assume all responsibility in the event of accidents, either
personal injuries or property damage, sustained by per-
sons or property due to the carrying on of his work.” Un-
der the specifications made part of the contract, it was the
engagement between the county and state and the contract-
ors that the county should spread the gravel for the con-
tractors and be paid by the contractors for that work the
sum of one and a half cents per square yard. In this speci-
fication the parties agreed that the contract should be con-
sidered fulfilled and final acceptance should be given by the
state within 15 days after the spreading of the gravel. So
it appears, first, that the contractors’ duty did not end with
the depositing of the gravel, and, second, that as to t)
spreading of the gravel the county was acting for and
paid by the contractors.

The defendants severally offer strong arguments why
the case presented by plaintiff on the merits of the evidence
should not have been submitted to the jury. While we
might think that the general knowledge that roads in Ne-
braska are under repair in the summer-time, that the fact
that plaintiff had already on the morning in question
passed over a part of this very project, that if the lights
on the motorcycle were reflecting as the law requires and
she was not keeping a lookout as ordinary care would dic-
tate, that one driving or riding in the darkness is more
Hable to meet disaster than in the daylight, and such things
might induce us if we were jurors not to have found for
plaintiff, yet that was the province of the trial jury, as
selected, and we cannot say that they should have been di-
rected to return a verdict for the defendants or for either
of them.

The defendants allege error as to several of the instruc-
tions given by the court, and because of the refusal to give
instructions requested. The most serious complaint refers
to the fifth instruction given by the court on its own mo-
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tion, wherein the court charged the jury: ‘That it was
the duty of Lancaster county to keep the highways within
the county in repair, fit and safe for the plaintiff to travel
along as a passenger in the side-car occupied by her, and
if you find that the county failed so to keep the road in re-
pair, and that the plaintiff, while exercising ordinary care,
was damaged by reason of such failure of the county, you
will find for the plaintiff.” The county is a municipal unit
and a governmental subdivision of the state. It is purely
a creation of the legislature. It has no powers and it is
charged with no duties save as those powers are granted to
it, and as those duties are laid upon it, by the legislature.
It was made possible for plaintiff to bring this action only
by virtue of section 2746, heretofore referred to. The in-
struction made the county an insurer of the fitness and
safety of the road, and rendered it liable to any special
damages the plaintiff suffered while riding on the road,
provided she exercised ordinary care. The county cannot
be held to be an insurer. Johnson County v. Carmen, 71
Neb. 682; Peitzmieter v. Colfax County, 94 Neb. 675; Lyons
v. Greeley County, 95 Neb. 104. While the act makes the
county liable for the maintenance and repairs of a highway,
it does not impose any new rules of evidence or of law,
making its requirements as to the care or the manner of
doing it any different in quality than imposed on those who
use it; in other words, a county is required to use such
care as, under the circumstances, is reasonable and ordi-
nary in its inspection of the highway and in the execution
of such repairs as it finds necessary or undertakes to make.
It is required to use reasonable and ordinary care to main-
tain the highways reasonably safe for the traveler using
them while in the exercise of reasonable and ordinary care.
Even if we felt at liberty to say that the contrast in this
instruction as to the care required of the respective parties
could be helped out and cured by other instructions to the
jury, yet a search through the entire charge to the jury
is fruitless of any definition of any sort of care required
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of defendants. It follows that the court erred when it im-
posed on the county the duty to keep the highway fit and
safe, whereas in contrast with that and in the same in-
struction it imposed on the plaintiff the lesser duty°of or-
dinary care.

We might stop here, but there are other things in the
case, a discussion of which may be helpful if the case be
retried. In her amended petition the plaintiff set forth at
length and with considerable particularity, as well as in
general terms, her injuries, but did not name appendicitis
as one of them. In the statement of the pleadings to the
jury the court did not mention either appendicitis or the
other injuries specifically, but grouped them in the general
statement, “and says that she received serious and per-
manent injuries for which she seeks recovery against the
defendants.” On the trial, evidence as to the appendicitis
was received and it was sought to connect it with the ac-
" cident, either directly as the proximate cause eight weeks
before the operation, or indirectly through the miscarriage
which occurred the next night after the accident. The
doctor who amputated plaintiff’s fingers, and who operated
for appendicitis, testified from his observance of the case
and from his experience; and another doctor, called as an
expert, testified in answer to hypothetical questions. Both
were cross-examined. Neither was able to express a stead-
fast opinion that the appendicitis was caused either by the
trauma or by the miscarriage. The first doctor, at one
point, stated: “Whether the appendicitis naturally followed
the injury, or didn’t, I couldn’t state. I say that it could
have caused it and no question but what it contributed to
it, but whether it caused it I couldn’t say.” That is the only
expression of anything approaching positive opinion in the
testimony of either doctor that either the accident or the
miscarriage caused the appendicitis. The evidence of both
is sprinkled with answers, as to whether the accident caused
the appendicitis, to the effect that there was “just a possi-
bility,” that it was “possible,” that ‘“there is a chance.”

.
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that “the inflammation of the appendix might have been the
sequel to the injury.” The ultimate fact and the ultimate
opinion were thus left as pure matters of conjecture. In
this state of the evidence the court was requested and re-
fused to give the jury a tendered instruction to the effect
that the evidence was insufficient to show that the appendi-
citis was proximately caused by the accident and that the
jury should not allow anything on account of appendicitis.
So the jury were left to consider this element and to fix the
damages for appendicitis along with the other “bodily in-
juries to the plaintiff, together with physical and mental
pain and suffering,” as the jury were charged in the in-
structions on the measure of damages. We are of the opin-
ion that there was no sufficient evidence connecting the ac-
cident as a proximate cause with the appendicitis, that it
should not have been left to the jury on evidence of chance,
possibility, or conjecture, and that the failure to withdraw
it was prejudicial error.

On the trial the court permitted a witness, over objec-
tion, to testify that, on Sunday evening after the accident,
which happened on Saturday morning, she saw a road pa-
trolman place a red lantern at the end of the dumped grave!.
This testimony should not have been admitted. Evidence
of subsequent repairs made or precaution taken after an
accident or the infliction of an injury is not admissible to
prove antecedent negligence. Pribbeno v. Chicago, B. & Q.
R. Co., 81 Neb. 657 (citing cases) ; Tankersley v. Lincoln
Traction Co., 101 Neb. 578.

Considerable space in the briefs is devoted to the charge
that plaintiff’s counsel went beyond proper limits in bring-
ing before the jury the supposed relations of defendants
with an indemnifying insurance company. We find on ex-
amination that as to much of the conduct complained of the
defendants have either waived their objections in certain
matters or have not properly protected themselves so as
to take advantage of the error claimed. But several in-
stances remain where they have saved exceptions which,
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under the rules of evidence obtaining in most jurisdictions,
would have been available to the defendants here. Since
this case was tried, but before the writer came to this bench,
our court, by a majority, with three judges dissenting, an-
nounced as a rule of practice for all courts in this juris-
diction the following, as shown in the syllabus of Jessup v.
Davis, ante, p. 1: .

“ ‘Where a plaintiff in a personal injury action seeks by
appropriate interrogatories on the cross-examination to
discover whether the defendant is indemnified from loss by
an insurance company, it is error for the court to sustain
an objection to interrogatories which tend to develop the
fact on that question.” Miller v. Central Taxi Co., 110 Neb.
306, reaffirmed and promulgated as a rule of practice.”

That rule is of course binding on us.in review of the
instant case; but there is no purpose on the part of the court
to extend the rule in any respect beyond its literal meaning
and beyond the proper implications to he drawn from its
words. It does not give license to parties, attorneys, or
witnesses, in the trial of a cause, to go beyond the limits
of good faith and that spirit of fair and honest inquiry
which is so often glorified as one of our national heritages;
and it is the office of the trial judges to see that, as long
as this rule remains in force, these principles are practiced.
We will not say that the conduct of this case in respect of
the insurance, duly preserved and here for review, was such
as to violate the above rule, but there was some not so pre-
served that was dangerously near, if not over, the edge ot
error.

For the reasons given, the judgment of the trial court
is reversed and the cause remanded for a new trial.

REVERSED.

ROSE, J., concurring in part.

T concur in the reversal on account of the errors pointed
out in the opinion, but I do not think the failure to give
warning of the gap between the two lines of gravel on the
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roadside or the failure to put lights or guards at the ends
of the gap was evidence of actionable negligence. At the
place of the accident the highway was in a safe condition
for travel. There was plenty of room to pass. The gravel
at the end of the gap was no more dangerous than a bank
of the same height at any bend in a road, a condition with
which all travelers on public highways generally are famil-
iar. Plaintiff and her husband passed a similar line of
gravel without mishap. They knew that the road was being
surfaced with gravel, that gravel was placed on the road-
side for that purpose, and that time for surfacing was re-
quired. Knowing that the road was being improved, there
was no right to assume that the improvement and work
ended at the end of a line of gravel or at the gap. I am
of the opinion there was no evidence of actionable negli-
gence on the part of defendants.

ANDREW P. MORAN, APPELLANT, V. OTOE COUNTY NATIONAL
BANK ET AL., APPELLEES.
ANDREW P. MORAN, APPELLANT, V. JOHN D. STOCKER,
APPELLEE,

FILED APRIL 26, 1927. No. 25729.

1. Fixtures: REMovAL. Where fixtures are erected upon and at-
tached to leased real property, by a tenant or other person
rightfully there, for a specific use connected with the occupancy
during the leasehold term, and without any contrary agreement,
express or implied, they may be removed by the tenant, or by
those lawfully claiming under him, or by another rightfully
there, during the term of the tenancy, provided the severance
can be accomplished without injury to the landlord’s freehold.

: The owner of the real estate, from which the
assignee of a valid chattel mortgage executed by a tenant or
by one rightfully in oceupancy, covering movable fixtures placed
on said real estate, seeks to remove such fixtures after taking
possession of them for the purpose of foreclosing his chattel
mortgage, cannot interpose objections that may be made only
by the mortgagor at the time of the foreclosure, when the owner
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of the real estate has no legal or equitable interest in such
chattels and the mortgagor has consented to the removal.

3. Affirmance. On a trial de novo, held that the decree of the dis-
trict court was right.

APPEAL from the district court for Otoe county: JAMES
T. BEGLEY, JUDGE. Affirmed.

D. W. Lwingston, for appellant.
Pitzer & Tyler, contra.

Heard before Goss, C. J., ROSE, DAY, Goop, EBERLY and
THOMPSON, JJ.

Goss, C. J.

This involves two equity suits in which plaintiff sought
injunctions. The cases were consolidated and tried together
in the district court. From decrees against him, the plain-
tiff appeals. The cases were argued and submitted together
here. The appellant here was plaintiff below and will be
referred to as plaintiff. The appellees will be referred to
as defendants.

Plaintiff owns half a lot in Nebraska City on which was
located a building erected for business purposes. In 1925
it was remodeled by the owner for use as a gas filling sta-
tion and leased in writing for three years from June 1,
1925, to A. K. McPherson and H. A. Risk at a rental of
$100 a month, payable monthly in advance. The lessees
were partners. When they were let into possession, the
necessary pumps, tanks and filling station equipment were
placed on the property for their use by W. L. Peterson,
an agent for an oil company, from whom the lessees pur-
chased supplies. In November, 1925, the lessees sold their
business and equipment to Peterson and he entered and
operated the business until the restraining order was
served. The evidence shows that plaintiff was asked by
McPherson and Risk to give a lease to Peterson, and orally
assented, but such lease was never given; that Peterson,
however, paid the rental thereafter, but plaintiff made out
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the receipts in favor of McPherson and Risk and delivered
‘them to Peterson; and that McPherson, Risk and plaintiff
all recognized that the McPherson and Risk lease was in
force until the commencement of the litigation. We find
from the evidence that Peterson’s occupancy was lawful and
with the knowledge and consent of plaintiff.

On February 4, 1926, to secure his indebtedness to the
bank, Peterson gave to Otoe County National Bank a $3,000
chattel mortgage, which was duly recorded, covering the
fixtures installed by him and the personal property he had
previously purchased from McPherson and Risk, all being
in the filling station then and at the time of the trial. The
last of the debt secured was due August 4, 1926, and has
not been paid. On October 7, 1926, the chattel mortgage
"was sold and assigned to the defendant Stocker, in whose
behalf his written demand for the possession of the mort-
gaged items for the purpose of foreclosure was made on
Peterson at the filling station. Peterson gave his consent,
McPherson and Risk expressly consented to the entry, pos-
session was taken and, it being impracticable to remove
the items that day, the station was temporarily closed. This
action was brought by plaintiff the next day to enjoin the
defendant from removing the fixtures and from interfering
with plaintiff’s use and enjoyment of the premises. Issues
were joined and the trial resulted in favor of defendant
Stocker and in a dismissal of all other defendants. On
October 11, 1926, another suit was filed by plaintiff against
defendant Stocker only. The pleadings are substantially
the same, and, on trial of both cases together, this also re-
sulted in a decree against plaintiff and in favor of defend-
ant John D. Stocker.

Plaintiff properly states the questions to be decided:
(1) Were the fixtures and equipment on plaintiff’s premises
and sought to be removed by the defendant Stocker remov-
able fixtures, or were they a part of the realty? (2) Has
the defendant Stocker a valid chattel mortgage upon said
property?
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The first case cited by plaintiff on the question of remov-
able fixtures and the right to remove, and the only Nebraska
case cited by him on that point, is Stevens v. Burnham, 62
Neb. 672. All that was declared in that case was the fact
that there was no evidence that the barn involved was a
removable structure, and the announcement of the propo-
sition of law, supported by the citation of four earlier cases,
that the right of a tenant, or of those claiming under him,
to remove a trade or agricultural fixture expires with the
tenancy. Plaintiff argues that chattels permanently affixed
to realty, especially when adapted to a specific use, become
a part of the realty and the property of the owner so that
they may not be severed or removed. That may be true
under certain circumstances, but the mere fact of fixation
and adaptation does not furnish the test for all cases, nor
for the one under consideration. This court has repeatedly
held that fixtures erected by a tenant, which can be re-
moved without material injury to the premises, may be re-
moved by the tenant during his term. Lanphere v. Lowe,
3 Neb. 131 ; Fenimore v. White, 78 Neb. 520; Ogden v. Gar-
rison, 82 Neb. 302. Where an owner of real estate instruct-
ed an agent to sell it for a fixed price, the agent so sold it;
the purchaser, without a written contract, or the payment
of any money, took possession pending the execution of the
deed and began the erection of a house, but the owner re-
pudiated the sale and took possession of the building con-
structed by the purchaser; held, that the purchaser was
not divested of his title to the building, he being in no de-
fault, and having constructed the building in good faith,
and that he could maintain replevin therefor. Waters v.
Reuber, 16 Neb. 99. The question of the character of a
steam heating plant, whether a permanent fixture or per-
sonal property which may be removed by a tenant during
his term, is one of mixed law and fact, and the finding of
the court upon that question, when based on fairly conflict-
ing evidence, will not be disturbed. President and Directors
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of Ins. Co. of North America v. Buckstaff, 3 Neb. (Unof.)
632.

We find that not only the weight of authority generally
but our own decisions specifically conclude us on the ques-
tion; and that where fixtures are erected upon or attached
to leased real property, by a tenant or other person right-
fully there, for a specific use concerned with the occupancy
during the leasehold term, and without any contrary agree-
ment expressed or implied, they may be removed by the
tenant, or by those lawfully claiming under him, during his
term, provided the severance can be accomplished without
injury to the freehold of the landlord.

As to whether the items involved can be removed without
damage to the owner’s estate, we find, on reading the evi-
dence, which it would serve no useful purpose to recapitu-
late, that the property described includes many articles
not affixed to the land at all ; and that the testimony of prac-
tical and expert witnesses leads to the inevitable conclusion
upon which the trial court based the decrees, namely, that
the storage tanks, pumps and other attached fixtures were
so installed that they may be removed without damage to
appellant’s real estate.

The remaining contention of appellant involves his claims
that the defendant Stocker has not shown that he has a
valid chattel mortgage, because he failed to prove an assign-
ment to him of the notes secured thereby, and because he
failed to prove that no proceedings at law to collect the
debt were had before starting foreclosure.

Really, these are questions which appellant is not in a
position to raise, for, as we have decided, he has no legal
interest in the removable fixtures and, therefore, is not con-
cerned as to the validity of the chattel mortgage covering
them. The evidence shows that Peterson, the owner and
mortgagor of the fixtures, acceded to the written demand
of John D. Stocker, as assignee of the mortgage, for posses-
sion of the chattels for the purpose of foreclosure and in
writing gave him express permission to remove them for



520 NEBRASKA REPORTS. [VoL. 115

Paine-Fishburn Granite Co. v. Reynoldson.

that purpose. In neither suit involved here does the de-
fendant John D. Stocker plead or pray for a foreclosure
of his chattel mortgage; all he asks is restitution of posses-
sion on the ground that he has a lien on the articles by rea-
son of his assignment of Peterson’s chattel mortgage. It
will be time enough to consider whether the debt or notes
should be specifically assigned to him, or whether he has
proceeded at law as conditions precedent to a valid fore-
closure, when he gets possession of the mortgaged chattels
and proceeds to foreclose.

We conclude that the several findings of fact, conclusions
of law and decrees of the trial court were right. They
should be, and are,

AFFIRMED.

PAINE-FISHBURN GRANITE COMPANY, APPELLANT, V. FRED
REYNOLDSON, APPELLEE.

FiLep APpriL 26, 1927. No. 24585.

1. Contracts: REFORMATION: BURDEN oF PROOF. In a proceeding
to reform a contract on the ground of mutual mistake, the
burden of proof is on the party interposing that plea.

2. PREPONDERANCE OF EVIDENCE. A preponder-
ance of evidence sufficient to justify reformation of a written
instrument requires proof that is clear, convincing and satis-
factory.

3. MISTAKE. A mistake for which a written
mstrument will be reformed must be mutual.

4. MuTtuAL MISTAKE. A mutual mistake is one
common to both parties, each laboring under the same mis-
conception.

5. INSUFFICIENCY OF EVIDENCE. In an action on

a written instrument, a plea by defendant to reform it on the
ground of mutual mistake, the evidence outlined in the opinion
held insufficient to establish the mutuality essential to reforma-
tion.

APPEAL from the district court for Boone county: FRED-
ERICK W. BUTTON, JUDGE. Reversed, and judgment entered
for plaintiff.
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Brown & Dibble and Vail & Flory, for appellant.
Albert & Wagner and W. J. Donahue, contra.

" Heard before Goss, C. J., Rosg, DEAN, Day, Goop,
THOMPSON and EBERLY, JJ.

ROSE, J.

This is an action by the Paine-Fishburn Granite Com-
pany of Grand Island, plaintiff, to recover from Fred Rey-
noldson of Albion, defendant, $1,800, the purchase price of

. a granite monument and three granite markers ordered by
defendant in writing April 20, 1921, and subsequently
erected on the Reynoldson lots in Albion cemetery. Plain-
tiff furnished the memorials as ordered, but the purchase
price has never been paid. The only defense to the suit is
stated in a plea for the reformation of the contract of pur-
chase on the ground that by inadvertence and mutual mis-
take defendant signed the order for the monument and
markers in his individual name, “Fred Reynoldson,” in-
stead of “Fred Reynoldson, as administrator of the estate
of Charles Reynoldson, deceased.” The substance of the de-
fense is that the memorials were purchased and furnished
for decedent’s estate and not for defendant individually.
The issues of fact were raised by defendant’s answer and’
a general denial by plaintiff and were tried to the distriet
court as a suit in equity. From a decree reforming the
contract and dismissing the suit, plaintiff appealed.

The appeal presents the cause for trial de novo, and a
proper solution of the question at issue depends on the evi-
dence. The controversy between the parties does not in-
volve reasonableness of the purchase price or fraud or fail-
ure on the part of plaintiff to furnish the memorials exactly
as ordered.

In a proceeding to reform a contract on the ground of
mutual mistake, the burden of proof is on the party inter-
posing that plea.

A preponderance of evidence sufficient to justify reforma-
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tion of a written instrument requires proof that is “clear,
convincing and satisfactory.”

Where mutual mistake was the ground of equitable re-
lief, one opinion goes so far as to quote with approval the
following:

“In each case the burden rests upon the moving party of
overcoming the strong presumption arising from the terms
of a written instrument. If the proofs are doubtful and un-
satisfactory, if there is a failure to overcome this presump-
tion by testimony entirely plain and convincing beyond rea-
sonable controversy, the writing will be held to express cor-
rectly the intention of the parties.” Home Fire Ins. Co. v.
Wood, 50 Neb. 381. ‘

According to the law announced in that case the mis-
take must be mutual, not limited to one party. Within the
meaning of the rules in equity, “A mutual mistake is one
which is reciprocal and common to both parties, where each
alike labors under the same misconception in respect to the
terms of the written instrument, and sometimes of the
agreement itself.” 23 R. C. L. 328, sec. 20.

In the present record there is convincing testimony that
defendant, in contracting for the memorials and in signing
the order for them, intended to bind the estate of his de-
ceased brother for payment of the purchase price, instead
of himself individually, and that he thought plaintiff had
the same understanding of the capacity in which he acted
when he subscribed his own name to the order, instead of
“Fred Reynoldson, as administrator of the estate of Charles
Reynoldson, deceased.”

In addition to testimony of the character outlined, how-
ever, the burden was on defendant to prove that plaintiff
also labored under the same mistake in respect to the ca-
pacity in which defendant acted when he signed the order.
On the issue of mutuality, affirmative evidence that plain-
tiff understood defendant acted in a representative capacity
alone is far from satisfactory. The order was solicited by
A. M. Adams, who induced defendant to look at the monu-
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ments in plaintiff’s place of business at Grand Island, where
the selection was subsequently made and the contract exe-
cuted. Though defendant indicated in preliminary con-
versations that he would not buy a monument on his own
account, and that he wanted to pay for it in whole or in
part, if ordered, out of his brother’s estate, Adams did not
assume or exercise authority to pass on the financial stand-
ing of a purchaser or to extend credit to any one for the
purchase price, and so stated. Adams and defendant met
the president and vice-president of plaintiff at Grand Island
April 20, 1921. Defendant there repeated to those corpo-
rate officers his intention to make the purchase, in whole or
in part, a charge against decedent’s estate, and it is fair
to infer that plaintiff indicated a willingness to file its claim
in the county court. Afterward Adams prepared and de-
fendant signed the order. At the same time and as part of
the same transaction, defendant signed also in his own
name a paper containing the data for three markers, one
each for his father, mother, and brother Charles, all de-
ceased. Adams testified he was told by defendant that the
latter wanted the monument for the relatives named. The
vice-president of plaintiff testified: .

“I told Reynoldson at that time that we would file a
claim, and if it was paid out of the estate that was their
affair, but, if it was not, of course we would have to look
to him for it, and we agreed to file the claim and we fixed
up the claim and filed it.”

The claim was never submitted to the county court for
allowance and was withdrawn. There is testimony by the
same witness to the following effect: Defendant said he
wanted the estate to help him pay for the monument and
the markers. He was told that, when plaintiff files a claim
against an estate, the lettering on the memorial awaits the
action of the court. Defendant signed the order personally
and said he would be responsible for it. It was the duty of
the vice-president to pass on the financial credit involved
in the transaction. He did not rely on the estate, but took
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the order for defendant and promptly procured a financial
report showing that the latter’s debt-paying reputation was
good, that his manner of doing business was prompt, and
that his estimated net worth was $100,000. Plaintiff relied
on defendant and the financial report. The written instru-
ment was evidence that former negotiations were merged
therein and that defendant acted for himself alone. The
foregoing is a mere summary of evidence on behalf of plain-
tiff.
In addition to evidence of the character outlined, there
~is a fair inference from circumstances that plaintiff under-
stood defendant’s assurance of payment to relate to his
own debt, and not to a technical guaranty that the purchase
price would be paid out of the estate of decedent. There
were two acting administrators of decedent’s estate, and
one of them took no part in the ordering of the monument.
It bears in large letters the inscription “Reynoldson” and
stands on the family plot in the cemetery, where, with an
additional marker, it may in the future be considered a
monument for defendant as well as for his brother and par-
ents. The allowance for so large a claim against the estate
was questioned in advance by plaintiff, notwithstanding
a willingness to file one at the request of defendant. A
capable financial manager of a business would naturally
hesitate to hazard $1,800 on the court’s approval of such
a claim under the circumstances disclosed. It seems clear
from the oral testimony and from the inference arising
from surrounding circumstances that plaintiff did not labor
under the same mistake or misconception of defendant in
respect to the capacity in which he acted when signing the
order for the monument and markers. Mutuality of de-
fendant’s mistake, therefore, was not shown by clear, con-
vincing and satisfactory evidence. In this view of the rec-
ord, defendant failed to establish his plea for a reformation
of the instrument in controversy.
The former judgment of affirmance is vacated. The
judgment of the district court cannot be permitted to stand
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and is reversed. Rather than prolong the litigation by re-
manding the cause for a new trial, a judgment in favor
of plaintiff will be entered in this court and the cause will
be remanded for the purpose of carrying it into effect. The
order s1gned by defendant contains the followmg provi-
sion:

“If this contract is not paid for when the monument is
erected in the cemetery it will then bear ten per cent. in-
terest per annum from the date of such delivery until the
same is fully paid.”

Plaintiff did not plead nor prove the date of delivery.
With the record in that condition, interest will be allowed
from July 15, 1924, the date on which the petition was filed.
For the principal and annual interest from that date at the
rate of 10 per cent. on $1,800 until the final decision herein,
judgment will be entered.

REVERSED, AND JUDGMENT ENTERED FOR PLAINTIFF.

SAVILLA BRADFORD PETTIS ET AL., APPELLANTS, V. ALPHA
ALPHA CHAPTER OF PHI BETA PI ET AL., APPELLEES.

FILED APRIL 26, 1927. No. 25722.

1. Constitutional Law: PoLICE POoWER. “The police power, as such,
is not confined within the circumscription of precedents, resting
upon past conditions which do not cover and control present-
day conditions obviously calling for revised regulations to pro-
mote the health, safety, morals, or general welfare of the public,
and as a commonwealth develops politically, economically, and
socially, the police power likewise develops, within reason, to
meet the changed and changing conditions, and what was at one
time regarded as an improper exercise of the -police power may
now, because of changed living conditions, be recognized as a
legitimate exercise of that power.” Miller v. Board of Public
Works, 195 Cal. 477.

«PyBLIC WELFARE.” In the development of our civie

life, the definition of “ public welfare ” has also developed until

it has been held to bring within its purview regulations for the
promotion of economic welfare and public convenience.
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PoLICE Powkr. The police power is inherent in the
effective conduct and maintenance of government and is to be
upheld, even though the regulation affects adversely property
rights of some individual. City of Aurora v. Burns, 319 I1l. 84.

4. Municipal Corporations: ZONING ORDINANCES: INTERFERENCE BY
CourTs. “If considerations of public health, safety, comfort,
or general welfare could have justified zoning ordinance, the
court must assume that they did justify it, and cannot take
issue with the city council” State v. City of New Orleans,
154 La. 271.

5. Constitutional Law: PoLICE POWER. The police power extends
to all the great public needs. “It may be put forth in aid of
what is sanctioned by usage, or held by the prevailing morality
or strong and preponderant opinion to be greatly and immedi-
ately necessary to the public welfare.” Noble State Bank wv.
Haskell, 219 U. S. 104.

6. Municipal Corporations: POLICE POWER. The right of the legis-
lature to clothe the city with power to adopt a zoning ordinance
is derived from that undefined branch of government known as
the police power, which by some writers is said to bear the
same relation to the municipality that the principle of self-
defense bears to the individual.

7. Constitutional Law. “While the meaning of constitutional guar-
anties never varies, the scope of their application must expand
or contract to meet new and different conditions.” Village of
Euclid v. Ambler Realty Co., 272 U. S. 365.

8. Municipal Corporations: ZONING ORDINANCES. “If the validity
of legislative classification for zoning purposes be fairly debat-
able, the legislative judgment must be allowed to control.” Vil-
lage of Euclid v. Ambler Realty Co., 272 U. S. 365.

VALIDITY., Zoning law, drawn in general

terms and providing reasonable margin to secure effective en-

forcement, will not be held invalid because individual cases
may turn out fo be innocuous in themselves. Village of Euclid

v. Ambler Realty Co., 272 U. S. 365.

APPEAL from the district court for Douglas county:
CHARLES LESLIE, JUDGE. Reversed, with directions.

Kennedy, Holland, DeLacy & McLaughlin, John F. Mo-
riarty and Dana B. Van Dusen, for appellants.

Stout, Rose, Wells & Martin, contra.
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Heard before Goss, C. J., DEAN, DAY, Goop, THOMPSON
and EBERLY, JJ. ’

DEAN, J.

Omaha is a city of metropolitan class and has a pop-
ulation of upwards of 200,000 inhabitants. January 23,
1924, by appropriate prior proceedings by the city author-
ities, a comprehensive zoning ordinance which included the
entire city within its scope, and which had theretofore been
recently adopted, became of full force and effect. See sec-
tions 3611-3623, Comp. St. 1922. The city zoning districts
are designated “A,” “B,” “C,” “D,” and “E,” districts, re-
spectively.

A Greek letter society, namely, the Alpha Alpha chapter
of Phi Beta Pi, hereinafter called the fraternity, on June 1,
1926, or almost two and a half years after the zoning ordi-
nance became operative, sought to establish a chapter house
in the “A” residence district as a rooming house for 20 or
" 30 young men, students of the Creighton University of
Omaha. To this end the fraternity bought a suitably large
residence property, on the last above date, from Mrs. Kath-
erine C. Allison for $25,000, and of this sum $6,000 was paid
at the time and a $19,000 mortgage was given by the vendee
fraternity to the vendor to secure the unpaid remainder.
July 31, 1926, Mrs. Savilla Bradford Pettis, Mrs. Minnie
L. Higgins, and Mrs. Alice Kountze, plaintiffs, alleging cer-
tain financial interests, as owners of three valuable resi-
dence properties in the “A” district, in which they respec-
tively resided, joined in bringing this injunction suit in
Douglas county for the enforcement, against the fraternity,
of a certain restrictive provision in the “A” zoning district
section of the ordinance, which will be more fully noticed
later. Plaintiffs prayed that the “defendant fraternity and
each and every one” of its members be enjoined from mov-
ing into the house as roomers or lodgers therein, “or from
leasing and renting said house as a fraternity house or a
lodging and rooming house,” and from letting the rooms
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for such purpose. On the same day that plaintiffs’ petition
was filed, a city ordinance being involved, the city of
Omaha, hereinafter called the city, filed a petition of in-
tervention and therein prayed for substantially the same
relief as that prayed for by plaintiffs, and for such other,
further and different relief as equity and justice may re-
quire. For convenience, the above named plaintiffs and the
city, unless otherwise respectively designated, may herein-
after be called plaintiffs. October 18, 1926, the trial court
found in favor both of the fraternity and the intervening
defendant Mrs. Allison. Plaintiffs appealed from the judg-
ment of the district court.

Following is section 2 of the 1924 zoning ordinance, No.
11989, so far as applicable here:

“Use District Regulations. In order to regulate and re-
strict the location of trades and industries and the location
of buildings erected or altered for specified uses, the city of
Omaha is hereby divided into ‘use districts,” of which there
shall be five, known as: ‘A’—residence district, ‘B’—resi-
dence district, ‘C’—commercial district, ‘D’—industrial dis-
trict, ‘E’—unrestricted district. * * * Except as herein-
after provided, no building shall be erected or structurally
altered, nor shall any building or premises be used for any
purpose other than is permitted in the use district in which
such building or premises is located.”

Section 3 of the ordinance, so far as applicable here,
contains the following provisions which relate more partic-
ularly to the residence district in which the house in suit
is situate:

“In the ‘A’ residence district no building or premises
shall be used and no building shall be hereafter erected or
altered, unless otherwise provided in this ordinance, except
for one or more of the following uses: 1. One and two-
family dwellings. 2. Churches. 3. Schools, elementary and
high. 4. Libraries, museums, parks, playgrounds, branch
telephone exchanges and community buildings owned and
controlled by the municipality. 5. Farming and truck gar-
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dening. 6. Hospitals or institutions of an educational,
philanthropic or eleemosynary nature. 7. Accessory build-
ings * * * including one private garage when located not
less than sixty (60) feet from the front line or within or
attached to the dwelling. * * * 8. Uses customarily inci-
dent to any of the above uses when located on the same lot
and not involving the conduct of a business; including home
occupation not involving the conduct of a business on the
premises,” and so on.

Counsel for defendants contend that the “A” district is
not in fact a ‘“strictly private residential district.” Very
true. But it is not shown that any of the buildings referred
to were established therein after the ordinance became ef-
fective. They also argue that Mrs. Allison “had and has
a right to sell” the property to the fraternity “for its ex-
clusive residential use as a family” within the meaning of
the city ordinance. The ordinance, however, does not ap-
pear to uphold counsel’s construction of the word “family”
as used in the above cited “A” residence district section.
Has it come to pass that a company of approximately 20 or
30 unrelated young fraternity men can properly come
within the generally accepted meaning of the social unit
which is designated as a family? We do not think so. And
counsel’s contention in respect of the “family rights” fea-
ture of the defendant fraternity is plainly negatived by the
express provision that “fraternities,” and other designated
occupants as well, may be installed under the “B” section
of the ordinance. Clearly the fraternity is confined to the
“B” section.

Plaintiffs point out that, if the judgment of the trial
court is sustained, the students will lodge in the Allison
house and be served with two meals each day. And, of
course, from time to time more room will be added to ac-
commodate the future influx of students in attendance at
a large, influential and rapidly growing university. Plain-
tiffs also contend that such use of the house “will cause
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confusion on account of the numbers living in said house;
will depreciate the value of the plaintiffs’ property, and
other property in the neighborhood; will cause confusion
because of the presence of automobiles owned by members
of said fraternity and, because of the proximity of the
plaintiffs, the first named plaintiff being within 20 feet
of said house, and the others being immediately across the
street therefrom, plaintiffs will be specially damaged” by
reason of its proximity. It is shown that ‘“these three
homes are all of the value of over $50,000 each, and are
typical of the district,” and that many like residences will
be greatly depreciated in value in the event that the defend-
ants prevail in this suit. :

Plaintiffs gladly concede in the brief that the proposed
young men occupants of the defendant fraternity house
are high-class and well-behaved in their demeanor. But
it will be presumed that they are not different from an
equal number of young men students in somewhat similar
situations at other seats of learning. Hannan v. Harper,
189 Wis. 588, is a case arising in Milwaukee wherein the
court made this observation: ‘“The occupancy of the upper
flat of the dwelling house as headquarters and clubrooms of
a college fraternity amounts to a constructive eviction of
" the tenant of the lower flat and a breach of an implied
covenant for quiet enjoyment, entitling the tenant to an
injunction to restrain such breach.” And in the state-
ment of facts, speaking of college students generally, the
court observes that it is a matter of common knowledge
and well established that groups of students are for the
most part exuberant, boisterous, and hilarious, and that
they do not ordinarily keep regular hours and are addicted
to the use and abuse of vibrant and sonorous musical in-
struments.

It is to be borne in mind that the record does not pre-
sent a case wherein a litigant is seeking to maintain a
right of occupancy within a zoning district, which accrued
before the ordinance became effective. Defendants were
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not deceived in the premises. They knew, or were charged
with knowledge, of the adoption of the zoning ordinance
for more than two years before the house was purchased
or a move was made to establish a “fraternity” residence
within the confines of the “A” residence district. There is,
of course, some difference of opinion and some conflict in
respect of the subject under discussion here. But the courts
generally agree that city zoning is based, in part, on the
application of the police power to each individual situa-
tion. Counsel for the city of Omaha point out that the
Omaha city planning commission consulted with experts
on zoning propositions, and that the commission and the
city counsel held public hearings, and that in pursuance of
the recommendation of the city planning commission, and
as an outgrowth of the public hearings, the city enacted
the city zoning ordinance in suit. See sections 3611-3623,
Comp. St. 1922,

In a zoning case decided in 1925, the question of the po-
lice power as relating thereto, is discussed at length, and
the court, in an unusually instructive opinion, say:

“The police power, as such, is not confined within the
circumscription of precedents, resting upon past condi-
tions which do not cover and control present-day conditions
obviously calling for revised regulations to promote the
health, safety, morals, or general welfare of the public, and
as a commonwealth develops politically, economically, and
socially, the police power likewise develops, within reason,
to meet the changed and changing conditions, and what was
at one time regarded as an improper exercise of the police
power may now, because of changed living conditions, be
recognized as a legitimate exercise of that power. In its
inception the police power was closely concerned with the
public peace, safety, morals, and health, without specific
regard for the general welfare, but the increasing com-
plexity of our civilization and institutions later gave rise to
cases wherein the promotion of the public welfare was held
by the courts to be a legitimate object for the exercise of
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the police power, and as our civic life has developed, so has
the definition of ‘public welfare,” until it has been held to
embrace regulations to promote the economic welfare, pub-
lic convenience and general prosperity of the community.”
Miller v. Board of Public Works, 195 Cal. 477.

In City of Aurora v. Burns, 319 Ill. 84, the court held
to the basic principle that the police power is inherent in
the effective conduct and maintenance of government and
is to be upheld even though the regulation affects adversely
property rights of some individual. And in State v. City of
New Orleans, 154 La. 271, it was held: “If considerations
of public health, safety, comfort, or general welfare could
have justified zoning ordinance, the court must assume that
they did justify it, and cannot take issue with the city
council.” In Noble State Bank v. Haskell, 219 U. S. 104, Mr.
Justice Holmes observed: “It may be said in a general way
that the police power extends to all the great public needs.
* * * Tt may be put forth in aid of what is sanctioned by
usage, or held. by the prevailing morality or strong and
preponderant opinion to be greatly and immediately nec-
essary to the public welfare.”

Barrett v. Rickard, 85 Neb. 769, has to do with the estab-
lishment of an excise ordinance, and it was there held:
“The right of the legislature to clothe the city with power
to adopt the rule in question is derived from that undefined
branch of government known as the police power, which
by some writers is said to bear the same relation to the
muniecipality that the principle of self-defense bears to the
individual.”

Defendants cite White’s Appeal, 287 Pa. St. 259. It ap-
pears that White converted an open front porch into a
room, and in so doing he violated the prescribed setback
line of a zoning ordinance. The Pittsburgh city officials
ordered the removal of the porch. The common pleas court
held for the city, but the supreme court, on appeal, re-
versed the judgment and held, in substance, that the porch,
whether open or closed, was neither offensive to the eye
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nor a source of sickness, nor did it materially increase or
decrease the fire hazards. We are not convinced that the
above case is in point.

State v. Edgecomb, 108 Neb. 859, 27 A. L. R. 437, is also
cited by defendants, but we do not think it is applicable
here. The Edgecomb case is one of first impression here,
and is a comparatively early decision in city zoning litiga-
tion, and it dealt with only one feature of the Omaha zon-
ing ordinance then in effect. Under the surrounding facts
and the environment there involved, it was held that, to
confine the relator to the use of 25 per cent. of its lots
area, as the ordinance then prescribed, was so restrictive
as to be an unreasonable exercise of the power granted by
the legislature. The judgment of the trial court compelled
the issuance to the relator of a permit, as requested, for
the erection of a church edifice which would cover 3714
per cent. of the two lots, and the judgment was here af-
firmed.

In an opinion decided November 22, 1926, in respect of
city planning and zoning and its recent rise and its appli-
cation to cities generally, these subjects cannot be better
stated than in the language of Mr. Justice Sutherland, in
an exhaustive opinion in the case entitled Village of Euclid
v. Ambler Realty Co., 272 U. S. 365. In respect of its de-
velopment, he said:

“Building zone laws are of modern origin. They began
in this country about 25 years ago. Until recent years,
urban life was comparatively simple; but, with the great
increase and concentration of population, problems have
developed, and constantly are developing, which require, and
will continue to require, additional restrictions in respect
of the use and occupation of private lands in urban com-
munities. Regulations, the wisdom, necessity, and validity
of which, as applied to existing conditions, are so appar-
ent that they are now uniformly sustained, a century ago,
or even half a century ago, probably would have been re-
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jected as arbitrary and oppressive. Such regulations are
sustained, under the complex conditions of our day, for
reasons analogous to those which justify traffic regula-
tions, which, before the advent of automobiles and rapid
transit street railways, would have been condemned as
fatally arbitrary and unreasonable. And in this there is
no inconsistency, for, while the meaning of constitutional
guaranties never varies, the scope of their application must
expand or contract to meet the new and different condi-
tions which are constantly coming within the field of their
operation. In a changing world it is impossible that it
should be otherwise.” Continuing, the opinion holds: “If the
validity of the legislative classification for zoning purposes
be fairly debatable, the legislative judgment must be al-
lowed to control.” “Zoning law, drawn in general terms and
providing reasonable margin to secure effective enforce-
ment, will not be held invalid because individual cases may
turn out to be innocuous in themselves.” (47 Sup. Ct. Rep.
114.) The opinion further holds that, in city zoning cases,
it is not “the province of the courts to take issue with the
council. We have nothing to do with the question of the
wisdom or good policy of municipal ordiriances. If they
are not satisfying to a majority of the citizens, their re-
course is to the ballot—not the courts.” (Quoting from
State v. City of New Orleans, 154 La. 271.) The weight of
judicial authority clearly appears to support the proposition
that, before a zoning ordinance can be declared unconsti-
tutional, such ordinance must be either an arbitrary or an
unreasonable pronouncement of the council, or it must be
without substantial relation to public health, safety, morals,
or general welfare. The conclusion is that the zoning ordi-
nance here is well within the recognized exercise of the
police power, and that in the application of its provisions
to the property of the defendant it does no violence to the
due process guaranties of the state or federal constitutions.

The judgment of the district court is reversed and the
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cause is remanded, with directions to enter a judgment in
conformity with the views expressed in this opinion.

REVERSED.

WILLIAM DRAWBRIDGE V. STATE OF NEBRASKA.
FILED APRIL 26, 1927. No. 25346.

1. Intoxicating Liquors: INFORMATION CHARGING SALE: CONVIC-
TION: PENALTY. An information, which in due form charged,
omitting formal parts, that the accused, on a day certain,
“wilfully, knowingly, unlawfully and feloniously did sell intoxi-
cating liquor to one Jack Moyer,” charges an offense under
section 3238, Comp. St. 1922, and a person convicted on such
information is punishable under the provisions of section 3288,
Comp. St. 1922, to which may be added, in case a jail sentence
is imposed, conditions prescribed in section 10169, Comp. St.
1922, -

9. COriminal Law: INSTRUCTIONS: FALsus IN UNo, FALSUS IN
OMNIBUS. “Where the condition of the testimony is such as
to justify and require the giving of an instruction, based upon
the maxim ‘Fealsus in uno, falsus in omnibus,’ the court should
give it. Such an instruction is, however, not required in all
cases, but only where, from the evidence, the jury may be justi-
fied in believing that a witness has wilfully and corruptly
testified to a falsehood, and, further, where the same witness
has testified as to some other material issue in the case than
that upon which he is directly impeached.” Markiewicz v. State,
109 Neb. 514.

DuTy oF COMPLAINANT. “Where a defendant
predicates error on the refusal of the court to give such an
instruction, it is incumbent upon him to specifically point out
that there is such a peculiar condition in the record as to
warrant the instruction, and to designate to what material .
testimony he believes the maxim should have been applied.”
Markiewicz v. State, 109 Neb. 514.

4. Limitation on Use of Word “Exclusively” in Syllabus of Former
Case. The use of the word *exclusively” in paragraph 5 of the
syllabus of Knothe v. State, ante, p. 119, was intended to draw
attention to the fact that the provisions of section 3288, pre-
scribing punishment, should be applied in contradistincetion to
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those in chapter 106, Laws 1925, and not as a limitation on
other provisions of the statute.

5. Criminal Law: VoID SENTENCE. Where a sentence of the court
is void as being in excess of its power, the judgment may be
set aside and the cause remanded to the district court to impose
a sentence authorized by law.

ERROR to the district court for Platte county: Louils
LIGHTNER, JUDGE. Reversed, with directions.

Garlow & Long, for plaintiff in error.

O. S. Spillman, Attorney General, and Harry Silverman,
contra.

Heard before Goss, C. J., Rosg, DAY, GooDp, THOMPSON
and EBERLY, JJ.

Day, J.

William Drawbridge, defendant, was placed on trial upon
an information which in due form, in two counts, charged
him with selling intoxicating liquor to one Jack Moyer. The
first count charged the offense to have been committed on
May 10, 1925, and the second count on May 11, 1925. The
jury returned a verdict of guilty on the first count, and
not guilty on the second count, whereupon the court sen-
tenced defendant to pay a fine of $100 and to be committed
to the county jail at hard labor for a period of 90 days.
Alleging there was error on the trial, the defendant has
brought the record of his conviction to this court for re-
view.

It is first urged by defendant that the court erred in
refusing to give an instruction, tendered by him, based
upon the maxim, “Falsus in uno, falsus in omnibus.” The
form of the instruction is not questioned, but it is contended
by the state that the facts did not present such a situation
as to require it to be given. The only basis for the instruec-
tion lies in the fact of a direct conflict in the testimony
of the prosecuting witness and the defendant. The pros-
ecuting witness, who was employed by the state to secure
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evidence in this class of cases, testified that, on May 10 and
11, he purchased liquor from defendant. This fact was de-
nied by defendant, in which he was corroborated by other
witnesses. In the comparatively recent case of Markiewicz
v. State, 109 Neb. 514, a similar question was presented
and it was held: “Where the condition of the testimony is
such as to justify and require the giving of an instruction,
based upon the maxim ‘Falsus in uno, falsus in omnibus,’
the court should give it. Such an instruction is, however,
not required in all cases, but only where, from the evidence,
the jury may be justified in believing that a witness has
wilfully and corruptly testified to a falsehood, and, fur-
ther, where the same witness has testified as to some other
material issue in the case than that upon which he is di-
rectly impeached.” Also: ‘“Where a defendant predicates
error on the refusal of the court to give such an instrue-
tion, it is incumbent upon him to specifically point out that
there is such a peculiar condition in the record as to war-
rant the instruction, and to designate to what material
testimony he believes the maxim should have been applied.”
We consider this case authority to sustain the ruling of
the trial court.

The court gave the usual instruction as to the right and
power of the jury in weighing the testimony, and that they
were the sole judges of the credibility of the witnesses.
- The court also gave cautionary instructions warning the
jury to exercise a greater care in weighing the testimony
of persons who are employed to find evidence against the
accused, because of the natural and unavoidable tendency
of such persons to construe everything as evidence against
the accused. This instruction clearly referred to the pros-
ecuting witness, as he was employed by the state to col-
lect evidence in this class of cases and the only witness who
testified as to the sale.

It is next urged by the defendant that the judgment is
contrary to law. The information, omitting formal parts,
charged that the accused, on a day certain, “wilfully, know-



538 NEBRASKA REPORTS. [VoL. 115
Drawbridge v. State.

ingly, unlawfully and feloniously did sell intoxicating liquor
to one Jack Moyer.” This information, upon the authority
of Knothe v. State, ante, p. 119, charged an offense un-
der section 3238, Comp. St. 1922, The punishment for
such on offense being provided by section 3288, Comp. St.
1922, and not by the provisions of chapter 106, Laws 1925.
The court, in imposing the sentence, followed the provisions
of chapter 106, Laws 1925, which provides as a penalty,
for the first offense, a fine of $100 and imprisonment in
the county jail not less than 60 days nor more than 90
days. The penalty prescribed by section 3288, Comp. St.
1922, provides for the first offense, a fine of $100 or im-
prisonment in the county jail not less than 30 days nor
more than 60 days. It therefore appears that the court was
in error in applying the provisions of chapter 106, Laws
1925, in pronouncing its judgment, and exceeded his juris-
diction in so doing. However, all proceedings up to the
sentence are regular and valid.

In paragraph 5 of the syllabus in the Knothe case, we
say: “It charges, however, an offense under section 3238,
Comp. St. 1922, punishable exclusively as provided by sec-
tion 3288, Comp. St. 1922.” The word “exclusively” was
inadvertently used, and was intended only to draw particu-
lar attention, that the provisions of section 3288 should be
applied in contra-distinction to those prescribed by chap-
ter 106, Laws 1925, and not as a limitation on other pro-
visions of the statute.

Upon the authority of the Knothe case, the judgment
is reversed and the cause remanded to the district court,
with directions to impose a sentence as provided by section
3288, Comp. St. 1922, but without prejudice to the right
of the court, if a jail sentence is imposed, to couple there-
with a condition as prescribed in section 10169, Comp. St.
1922,

REVERSED.
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FRED HOFELDT, APPELLEE, V. ELKHORN VALLEY DRAINAGE
DISTRICT, APPELLANT.

FiLep APRIL 26, 1927. No. 25605.

1. Waters: RIPARIAN OWNERS. A riparian owner may not, for
his own convenience and benefit, embank against the ordinary
overflow of a running stream, when the effect is to cause an
increased volume of water on the land of another riparian
owner to his injury, and, if he does so, he is answerable in
damages.

2. Instructions examined, and held not prejudicial.

3. Evidence examined, and held sufficient to support the verdict
and judgment.

APPEAL from the district court for Douglas county:
ARTHUR C. WAKELEY, JUDGE. Affirmed. ‘

Courtright, Sidner, Lee & Gunderson, for appellant.
Saxton & Hammes, contra. ‘

Heard before Goss, C. J., ROSE, DAY, Goop, THOMPSON
and EBERLY, JJ.

Day, J.

This action was brought by Fred Hofeldt, hereinafter
designated plaintiff, against the Ekhorn Valley Drainage
District, hereinafter called defendant, to recover damages
claimed to have been sustained by plaintiff by reason of
the construction of a dike by defendant along the bank of
the Platte river which caused a deflection of the current of
the river over and against the plaintiff’s land, causing the
loss of several acres by erosion and damaging his meadow
and growing alfalfa by overflowing the same. The trial
resulted in a verdict and judgment in favor of the plaintiff
for $898.75. Defendant appeals.

The plaintiff’s cause of action is-predicated on the theory
that the defendant had no lawful right to construct the
dike and thus interfere with the natural course of the run-
ning waters of the river without making provision for the
protection of his lands from the extra burden cast thereon
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by reason of the dike. He also.charged that defendant
made a futile attempt to build some retards to protect his
land from erosion, but they were so inadequate that, in
reality, the retards tended to increase rather than decrease
the erosion. The acts and omissions on the part of the
defendant are characterized as negligence.

It was the contention of the defendant that it had the
legal right to construct the dike to protect its own lands
and was under no obligation to protect plaintiff’s land from
any increased burden which the construction of the dike
might produce. Upon this phase of the case, defendant
contends that the waters, against which it sought to pro-
tect itself by the construction of the dike, were surface
waters and its acts were fully justified by the surface-water
rule. On the other hand, the plaintiff claims that the over-
flow waters were still the waters of the river and the run-
ning-water rule should be applied.

The record shows that defendant is a drainage district
corporation organized and existing under the laws of the
state, relating to drainage districts, and comprising within
its boundaries about 55,000 acres of land. These lands are
located in the western part of Douglas and the northwest-
ern part of Sarpy counties. The plaintiff’s land is within
this district.

For the purpose of a clearer understanding of the dis-
cussion, we have attached a map showing the relative loca-
tion of the river, the artificial constructions, the plaintiff’s
land, and other matters referred to in this opinion. This
plat does not include all of the district and is intended only
to illustrate the discussion.

The general course of the Platte river, as it flows across
the state, is in an easterly direction, but for a number of
miles at and near the places in controversy it flows north
and south. It forms the west boundary of Douglas and
Sarpy counties. Generally speaking, it has a wide valley
on either side, and flows through a flat and comparatively
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level territory, and at the points in controversy it is over
half a mile in width. Its banks are very low.

The plaintiff is the owner of all of section 17, township
14 north, range 10 east, in Sarpy county, lying east of the
Platte river and designated on the map “Hofeldt.” His
land is bounded on the north by the line separating Douglas
and Sarpy counties, and in 1922 contained 244.11 acres.

The record shows that in 1919, as a part of its general
improvements, defendant built a dike extending along the
east bank of the Platte river from point A, designated on
the map, northward for a distance of about 15 miles. The
dike was built on defendant’s land 200 to 300 feet from
the river bank and was approximately 8 feet high. At
the point A, the dike connected with a natural sand ridge,
which paralleled the river bank for a distance of about one
mile to the point B, where it connected with a dike con-
structed by the railroad company extending along the river
bank for about a mile, terminating at the point C. The nat-
ural sand ridge and the dike constructed by the railroad
company became a part of defendant’s improvements. At
the time of the construction of the dike, defendant made no
improvement south of point C. Prior to the construction
of the dike, generally speaking, the channel of the river
opposite plaintiff’s land was in the center or near the
west bank. While the river formed the west boundary
of plaintiff’s land, the current at that point ran parallel
- with his land and caused but little erosion. )

The testimony on behalf of plaintiff tends to show that,
before the construction of the dike by defendant, in time
of high water, the river would spread out over a broad
expanse of about two miles at and above point A that
the flood waters would flow south and east, some of it
returning to the original channel above plaintiff’s land;
that the overflow waters occasioned little damages to the
plaintiff’s crop and scarcely any to the land. The overflow
periods occurred about once a year. An engineer testified
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that after the construction of the dike, following a high-
water period, it diverted the current, causing it to strike
the opposite bank and rebound to plaintiff’s land, striking
it at an abrupt angle. He also testified that the construc-
tion of the dike narrowed and changed the channel, in-
creased the velocity of the waters and greatly increased
the erosion of plaintiff’s land. The plaintiff testified that
in 1921 he complained to defendant that his land was being
washed away and requested it to take some action to pro-
tect him. Thereupon defendant caused three short ripraps
to be placed about 200 feet apart toward the south end of
his land. These ripraps soon sank. Again plaintiff made
complaint to defendant, and it then put in 16 steel deflec-
tors, widely separated, along the plaintiff’s mile frontage.
The same engineer testified that the work done by defend-
ant was wholly insufficient, from an engineering stand-
point, to protect plaintiff’s land from erosion by the river;
that the ripraps and steel constructions caused an island to
be formed at point F which caused a strong current be-
tween the island and plaintiff’s land, and that the work
done by defendant, in fact, did more harm than good. Plain-
tiff’s evidence tended to show that, prior to the construe-
tion of the dike, the river never inundated his land so as to
injure his meadow or growing alfalfa, but thereafter the
flood waters deposited sand and debris several inches deep
over about 30 acres of his land.

On behalf of defendant, it was shown that prior to the
construction of the dike, someone, other than defendant,
had constructed a dike on the opposite side of the river from
plaintiff’s land and extending for more than a mile north
of it. This dike is indicated by the red line I-J. About
1922 some one, not the defendant, built a brush retard at
the point K in the river and, immediately below these, ac-
cretions formed. Some witnesses testified that the effect
of these brush retards was to divert the waters directly
across the river to the plaintiff’s land.
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The record shows that, within four years from the be-
ginning of the action, about ten acres of plaintiff’s land
had been washed away and his meadow and alfalfa badly
injured by the overflow. Under this state of the record,
defendant insists that the court erred in not directing a
verdict in its favor as requested. Whether the diversion
of the water onto plaintiff’s land was caused by the con-
struction of defendant’s dike or the brush retards, as
claimed by defendant, at the point K, or by other obstruc-
tions in the river was, we think, under all the evidence, a
question for the jury’s determination.

The plaintiff’s brief seems to present two theories: First,
that defendant had no right to build the dike in such a man-
ner as to divert the waters from its natural channel onto
his land; and, second, having built the dike, it was negli-
gence in not taking reasonable precautions to prevent the
waters from encroaching on his land.

One of the questions presented by the record, and per-
haps the main one, is whether the owner of land, so situated
upon a natural stream of water that in time of flood it is
overflowed, may for his own protection construct a dike,
the natural and probable consequences of which must be,
in time of ordinary floods, to cause the overflow to erode
and damage the land of other riparian owners. There is
a lack of uniformity in the holdings of the courts on this
question. Some courts consider the overflow waters as
surface water, against which an owner may protect him-
self by embankment, regardless of the effect it may have
on his neighbor’s lands. Other courts regard the overflow
waters of running streams as a part of the stream and
governed by the running-water rule.

In Gould, Waters (3d ed.) sec. 264, the rule is stated:
“A stream does not cease to be a water-course and become
mere surface water because at a certain point it spreads
over a level meadow several rods in width, and flows for
a distance without defined banks before flowing again in
a definite channel.”
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In 3 Farnham, Waters and Water Rights, sec. 880, the
author says: “To determine how far flood water in a river
may be fought as a common enemy the form which the
water assumes must be taken into consideration, and the
facts of each case dealt with by themselves. Every stream
flowing through a country subject to a changeable climate
must have periods of high and low water. And it must
have, not only its ordinary channel which carries the water
in ordinary times, but it must have, also, its flood channel
to accommodate the water when additional quantities find
their way into the stream. The flood channel of the stream
is as much a natural part of it as is the ordinary channel.
It is provided by nature, and it is necessary to the safe
discharge of the volume of water. With this flood channel
no one is permitted to interfere to the injury of other ripa-
rian owners.”

The dike constructed by defendant was from 200 to 300
feet distant from the ordinary channel, but obstructed the
water before it reached the flood channel. The principles
announced by the text-writers above quoted have been rec-
ognized in Chicago, B. & Q. R. Co. v. Emmert, 53 Neb. 237;
Brinegar v. Copass, 77 Neb. 241 ; Murphy v. Chicago, B. &
Q. R. Co., 101 Neb. 73. In the latter case, in the course of
the argument, it was said: ‘“The basic principle which
should determine the character of these waters seems to
the writer to be the ancient maxim, ‘Aqua currit et debet
currere u. currere solebat” Water runs and ought to run
as it has used to run. Each owner of lands bordering upon
either the normal or flood channels of a running stream
is entitled to have its waters, whether within its banks or
in its flood channels, run as it has used to run, and no one
has the right to interfere with its accustomed flow to the
damage of another.” In Keck v. Venghause, 127 1a. 529, it
was held: “A riparian owner cannot lawfully embank
against the natural overflow of an inland stream where
the same will cause an increased volume of water to flow
upon the land of another to his injury.” See, also, Craw-
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ford v. Rambo, 44 Chio St., 279; 27 R. C. L. 1064, sec. 5,
and 1099, sec. 35.

In McKee v. Nebraska Gas & Electric Co., 110 Neb. 137,
it was held: “A riparian owner, who by his wilful act
diverts the waters of a natural stream from its accus-
tomed channel and causes them to flow upon the lands of
his neighbor, is liable for the resulting damages, irrespec-
tive of any question of negligence or malice. It is suffi-
cient in such case if plaintiff prove that the act was wrong-
fully done and that he was damaged thereby.” In that
case, in the course of the discussion, it was said: “Defend-
ant changed the course of the river in such a manner that,
whereas it flowed past plaintiff’s land from north to south,
when changed, it flowed east and west directly against
plaintiff’s west bank and at right angles thereto, the course
of the river was greatly shortened, thereby accelerating
the flow of the water, and the undisputed evidence shows
that this caused the banks to wash away and the land to
overflow. The court was therefore right in instructing
the jury that the act of the defendant caused the damage,
if any.” For other cases bearing on the question see,
Bunting v. Oak Creek Drainage District, 99 Neb. 843;
Miller v. Drainage District, 112 Neb. 206; Buchanan v.
Seim, 104 Neb. 444,

We think our decisions have committed us to the doe-
trine that a riparian owner may not embank against the
overflow of running streams when the effect is to cause
an increased volume of water on the land of another ripa-
rian owner to his injury, and if he does so he is answerable
in damages.

Defendant complains of the giving of instructions 10 and
11 by the court. These instructions, standing alone, are
subject to some criticism, but considered in connection
with the entire instructions and the record, we have become
convinced that the jury were not misled. Other errors
have been assigned, which we have considered, but do not
regard as prejudicial to the defendant. Upon considera-



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































