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Gale v. Krug Park Amusement Co.

ELIZA N. GALE, APPELLEE, V. KRUG PARK AMUSEMENT
COMPANY, APPELLANT.

FIiLEp MARCH 3, 1926. No. 25172,

1. Master and Servant: INJURY T0O EMPLOYEE: COMPENSATION.
To warrant a recovery under our compensation act, the accident
which caused the injury complained of must be one arising out
of and in the course of the employment. Comp. St. 1922, sec.
3032,

2. : : . Such compensation act does not au-

thorize an award in case of injury or death from a peril which
is common to all mankind, to which the public in general is

exposed.
3. : . Record examined, and held not to

dlsclose a hazard imposed upon plaintiff’s husband greater than
that to which the general public was exposed.

4. Boyce v. Burleigh, 112 Neb. 509, considered, and held that para-
graphs 1 and 2 of the syllabus thereof should be construed to-
gether.

APPEAL from the district court for Douglas county:
ABRAHAM L. SUTTON, JUDGE. Reversed and dismissed.

MecGilton & Smith, for appellant.
Jesse L. Root and Herman E. Kuppinger, contra.

Heard before MORRISSEY, C. J., ROSE, DEAN, DAY, Goop,
TyoMPSON and EBERLY, JJ.

THOMPSON, J.

This action was instituted by Eliza N. Gale, widow of
Charles S. Gale, deceased, hereinafter called plaintiff,
against the Krug Park Amusement Company, a corporation,
hereinafter called defendant, before the compensation com-
missioner, to recover compensation in the sum of $15 a
week for 350 weeks, beginning on the 3d day of June, 1925,
and hospital and burial expenses, together with attorney’s
fees. The issues were duly joined, and trial had before the
commissioner, and the claim allowed and ordered paid as
prayed. An appeal was taken by the defendant to the dis-
trict court for Douglas county, where issues were joined
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and trial had, resulting in an affirmance of the finding and
judgment of the compensation commissioner. To reverse
this judgment, the defendant appeals.

It is conceded by defendant that the deceased received
the injuries complained of by plaintiff, and that his death
resulted therefrom; and that such injuries were received
during the course of his employment; and further conceded
that the deceased’s average earnings at the time of receiving
such injuries were $44 a week. However, recovery is chal-
lenged for the reason that the injuries did not arise out of
or by reason of such employment. Defendant contends that
the injuries were caused solely by an act of God, and there-
fore non-compensable under our compensation act.

The record discloses the following facts: That the de-
ceased, prior to the injuries complained of, was employed
by defendant to paint certain buildings in the park, the lat-
ter furnishing the material and paying deceased for his
labor the sum of $44 a week ; that deceased entered upon his
duties, and on June 8, 1925, he and another employee, who
was assisting him, had finished painting a building at about
3:20 p. m. (at which time a storm was indicated by dark-
ness and dust-laden clouds) ; that deceased and his helper
went to and into the building in question, where the paints
for their use were stored; that this building, an ordinarily
substantial one of its kind, faced the south, with doors,
windows, and an open porch to the south, was about 14 feet
in width and from 44 to 46 feet in length, was of frame
type, with L-shaped roof, the longer slant being to the south,
was constructed out of shiplap one inch thick, and the
studdings and rafters were mostly 2 by 4 timbers, some 2
by 6; as to the floor, some say it was one-inch material,
and others say two-inch material; the roof was one-inch
shiplap covered with paper; the building was set on a wood
block foundation and was divided into six or seven compart-
ments; that, as deceased and his helper were placing their
paint utensils on the floor of this building, the storm, then
of abnormal force and destructive violence, coming from
the south, struck that part of the park and the building in
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question, and threw the latter with great force, some say
against a tree about 30 feet distant, others say that the
building was thrown so that it rested upside down; that
deceased was found in a very short time lying in a gutter
some distance north and east of where the building lay,
unable to get up and calling for help; that his helper was
thrown some distance from him, but not so far from the
building ; that the two men were picked up and carried to
a hospital; that deceased was found to have sustained a
broken arm, internal injuries, bruises about the head and
face, from which injuries he died on June 5, 1925. 1t is
further shown by the record that this storm covered a
territory about five miles in length and two miles in width,
and within this territory was a strip one-fourth to one-
half mile in width and about five miles in length which
suffered the most damage; that in this strip of land, in
area of two or three blocks, much damage was done to
trees and buildings; that, within the park, trees 18 inches
in diameter, perhaps a dozen or more, located close to the
approach to the building, were broken off like match sticks;
roofs and porches were torn away from houses; telephone
and telegraph poles were broken off; chimneys thrown
down; trees uprooted and others broken off; that Krug
Park was in the direct path of the most violent and de-
structive part of the storm.

The only question for us to determine is: Did the in-
juries which caused the death of Mr. Gale arise out of the
employment, within a liberal interpretation of our compen-
sation act, remembering that this act provides that the
injury, in order to give rise to a cause of action, must be
one which not only arises in the course of the employment,
but also arises out of the employment? These two propo-
sitions must be present in order that recovery may be had.
In Pierce v. Boyer-Van Kuran Lumber & Coal Co., 99 Neb.
321, it was held: ‘“An employee is not entitled to compen-
sation for injury under the employers’ liability act unless
the accident which caused the injury happened in the course
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of his employment, and arose out of his employment.” See,
also, Feda v. Cudahy Packing Co., 102 Neb. 110.

Boyce v. Burleigh, 112 Neb. 509, is cited by counsel for
plaintiff as being contrary to this view. In this he seems
to have been misled by his failure to construe the two para-
graphs of the syllabus together, as they should be.

Ordinarily, an injury which occurs in the course of the
employment will be one which arises out of the same. This,
however, is not necessarily true. It might, as in this case,
arise in the course of the employment, and yet not out of
such employment. Here, the injury arose while deceased
was in the line of his duties as such employee, but it would
be an unwarranted conclusion to hold that it arose out of
the employment. To so find would be to hold that our
compensation act makes the employer an insurer against all
injuries received in the course of the employment, when in
fact such law limits recovery to injuries received in the
course of and out of the employment.

As is well said in Larke v. Hancock Mutual Life Ins. Co.,
90 Conn. 303: “An injury ‘arises out of’ an employment
when it occurs in the course of the employment and as a
proximate cause of it; that is, when the injury is a natural
and necessary incident or consequence of the employment.
* * * The phrase points to the origin or source of the
injury, and presupposes the existence of a causal connec-
tion between it and the employment.”

Can it be said that a sudden violent storm, such as re-
flected by the evidence in this case, is one incidental to the
employment, or one arising out of it? To so hold would be
to reason without a premise. There was no connection,
causal or otherwise, between the employment and the cause
of the injury, as reflected by the evidence in this case.
As said in Urak v. Morris & Co., 107 Neb. 411: “There
must be somewhere a dividing line, and unless we are to
hold that all accidents or injuries which result during the
term of employment, or hours of duty, are covered by the
act, it would seem that this accident must be excluded.”

The accident or incident giving rise to the injury. must be
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such as is peculiar to the employment, and must arise within
the employment, not without and independent thereof. To
conclude otherwise would lead us far afield, and beyond a
liberal construction of our compensation act.

In Socha v. Cudahy Packing Co., 105 Neb. 691, quoting
with approval from Hulley v. Moosbrugger, 88 N. J. Law,
161 (wherein the following language is quoted from Mec-
Nicol's Case, 215 Mass. 497), we said: “It arises ‘out of’
the employment, when there is apparent to the rational
mind, upon consideration of all the circumstances, a causal
connection between the conditions under which the work is
required to be performed and the resulting injury. Under
this test, if the injury can be seen to have followed as a
natural incident of the work and to have been contemplated
by a reasonable person familiar with the whole situation
as a result of the exposure occasioned by the nature of the
employment, then it arises ‘out of’ - the employment.
* * * The causative danger must be peculiar to the
work and not common to the neighborhood. It must be
incidental to the character of the business, and not inde-
pendent of the relation of master and servant. It need
not have been foreseen or expected, but after the event it
must appear to have had its origin in a risk connected with
the employment, and to have flowed from that source as
a rational consequence.”

In Socha v. Cudahy Packing Co., 105 Neb. 691, 695, quot-
ing with approval from the opinion in Dennis v. White &
Co., L. R. App. Cas. 1917 (Eng.) 479, it is said: “Where
the risk is one shared by all men, whether in or out of
employment, in order to show that the accident arose out
of the employment it must be established that special ex-
posure to it is involved.”

In Larke v. Hancock Mutual Life Ins. Co., 90 Conn. 303,
it is said: “If the employment brings with it no greater
exposure to injurious results from natural causes, and
neither contributes to produce these nor to aggravate their
effect, as from lightning, or severe heat or cold, than those
to which persons generally in that locality, whether so em-
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ployed or not, are equally exposed, there is no causal con-
nection between the employment and the injury.”

It is well said in 28 R. C. 1. 804, sec. 93: ‘‘The compen-
sation act, it has been very generally held, does not author-
ize an award in case of injury or death from a peril which
is common to all mankind, or to which the public at large
is exposed. The argument seems to be that, if the work-
man were permitted to recover in such cases, he would enjoy
privileges above those of the public generally, and in effect
be insured against every sort of calamity, which is not the
intention of the statute.”

Thus, we conclude that injuries resulting from exposure
to the elements, such as abnormal heat, cold, snow, light-
ning, or storms, are generally classed as risks to which the
general public is exposed, and as not coming within the
purview of workmen’s compensation acts, unless the record
discloses a hazard imposed upon the employee by reason
of the employment greater than that to which the public
generally is subjected.

To attempt to harmonize or to distinguish the different
holdings of the different courts and text-writers would be
without purpose, if not to undertake an impossibility.
However, with all due respect to the holdings out of har-
mony with that expressed herein, to us the holding in Larke
v. Hancock Mutual Life Ins. Co., supra, more nearly reflects
the true intent of the act under consideration.

Industrial Commission v. Anderson, 69 Colo. 147, and
Central Illinois Public Service Co. v. Industrial Commis-
ston, 291 Ill. 256, 13 A. L. R. 967, 974 and note, w1ll be
found replete with instructive analogies.

The judgment of the trial court is without evidence to
sustain it, and is reversed and the action dismissed.

REVERSED AND DISMISSED.

Note—See Workmen’s Compensation Acts, C. J. pp. 40 n.

95, 72 n. 69, 73 n. 80, 74 n. 86, 77 n. 96, 98, 115 n. 37.
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WILLIAM MIDDAUGH, APPELLEE, V. CHICAGO & NORTH-
WESTERN RAILWAY COMPANY, APPELLANT.

FILED MARCH 19, 1926. No. 23805.

1. Continuance: DISCRETION. When, upon the trial of a cause, one
of the parties is represented by two attorneys, a senior, or
general attorney, and a junior, or local attorney, and, after a
jury has been impaneled and some evidence taken, the senior,
or general attorney, is prevented by sickness from further
participation in the trial, an application for an adjournment of
the trial because of such sickness is, under section 8831, Comp.
St. 1922, directed to the sound legal discretion of the court, and
unless an abuse of discretion isi shown, the ruling of the court
will be sustained.

: On the ‘record presented, it is held that, in
ruling upon appellant’s application for an adjournment of the
trial, the court did not abuse its discretion.

3. Railroads: INJURY TO ANIMALS: LIABILITY. Under section
5396, Comp. St. 1922, a railroad company may be liable for in-
juries to domestic animals that go upon its track at a place
where the company is required to build and maintain a fence
along the line of its right of way, although there be no actual
collision between any of its trains and the animals injured.

4, Trial: RULINGS. The rulings of the court on the instructions re-
quested by appellant are held free from error. :

5. Constitutional Law: STATUTE REQUIRING RAILROAD TO FENCE
RiguT OF WAY, Section 5396, Comp. St. 1922, which requires a
railroad company to erect and maintain fences along its right
of way, and fixes a liability for damages occasioned by its failure
to comply with the statute, does not deprive such company of
its property without due process of law, or deny it the equal
protection of the law, so as to violate the Constitution of Ne-
braska, or the Fourteenth Amendment to the Constitution of
the United States.

APPEAL from the district court for Dodge county:
FREDERICK W. BUTTON, JUDGE. Affirmed.

Wymer Dressler, Robert D. Neely and Paul S. Topping,
for appellant.

J. C. Cook and John Gumb, Jr., contra.
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Heard before MORRISSEY, C. J., ROSE, DAY, GooD, THOMP-
SOoN and EBERLY, JJ.

MORRISSEY, C. J.

Plaintiff sued defendant in the district court for Dodge
county. The petition alleges that, at a point where defend-
ant is required by statute to erect and maintain a fence
along its right of way, defendant permitted its fence to
become, and remain, out of repair; that a number of plain-
tiff’s horses passed through, or over, this fence onto defend-
ant’s right of way, where they were so frightened by one of
defendant’s trains that they ran onto a bridge forming
a part of defendant’s track and were thereby injured to
the damage of plaintiff in the sum of $590. The cause was
tried to a jury, which returned a verdict in favor of plain-
tiff for $400, and from a judgment entered thereon de-
fendant appeals.

When the cause was reached for trial, there were present
to represent defendant its general attorney, and also its local
attorney. Both of these attorneys participated in the im-
paneling of the jury. The taking of testimony proceeded
for a short time, when the general attorney for defendant
became ill, and was not longer able to participate in the
trial. Thereupon the local attorney asked that the trial of
the cause be adjourned, and filed his affidavit showing that
he was only a local attorney for defendant; that, while he
had assisted the general attorney in impaneling the jury, he
was not informed generally in relation to the case and was
not prepared to proceed with the trial. The motion for
continuance was denied, and the trial proceeded.

The first assignment of error is based upon the refusal of
the court to continue the trial of the cause.

By statute, section 8831, Comp. St. 1922, it is provided
that the court may grant or refuseé an application for an
adjournment of a trial, “and no reversal of such cause or
proceeding by the supreme court shall be had on account
of the action of the court in granting or refusing such ap-
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plication, except when there has been an abuse of a sound
legal discretion therein by the lower court.”

Did the trial court fail to exercise a sound legal discre-
tion? The questions to be tried were neither new to the
jurisprudence of this state nor difficult of presentation.
The trial court was fully acquainted with the character of
the cause to be tried and with the skill of defendant’s local
attorney, who had practiced for many years at that bar.
The record presented to this court is in good form. The
small amount of the recovery shows that the rights of de-
fendant were not prejudiced by the ruling of the court.
The court did not abuse its discretion.

In subdivision two of the argument, appellant alleges
that the court erred in failing to direct the jury to return
a verdict in favor of defendant. This assignment is based
upon the contention that the injury to plaintiff’s horses did
not arise within the terms of section 5396, Comp. St. 1922,
which provides generally that a railroad company shall erect
and maintain fences along the sides of its right of way
sufficient to prevent cattle, horses, etc., from getting upon
the right of way, and that upon failure so to do it shall be
liable for “all damages which shall be done by the agents,
engines or frains of any such corporation, or by the loco-
motives, engines or trains of any other corporations per-
mitted and running over or upon their said railroad, to any
cattle, horses, sheep or hogs thereon.” The first point
sought to be made under this assignment is based upon the
contention of defendant that plaintiff’s horses were not in-
jured in such a manner as to fall within the statute, that
is to say, without any act on the part of any agent of de-
fendant, and without having come in collision with any
train upon defendant’s tracks, the horses were entrapped
upon a bridge, or trestle, and thereby suffered the injuries
for which recovery is sought in this action. On the other
hand, plaintiff contends that the horses were frightened by
defendant’s locomotive and train of cars and ran upon the
trestle. There is evidence in the record to support each
theory. The jury, by its verdict, resolved this question in
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favor of plaintiff. The rights of the parties under such a
state of facts was before this court in Chicago, B. & Q. R.
Co. v. Coz, 51 Neb. 479, and it was there expressly held that
the railroad company was liable.

Defendant requested the court to give two instructions,
the effect of which, if given, would have been to tell the jury
that the adjoining landowner has no right, without the per-
mission of the railroad company, to use the right of way
fence as a party fence, and that, if plaintiff was using the
right of way fence as a party fence without the permission
of the railroad company, he could not complain of the de-
fective condition of the right of way fence; and that, where
the adjoining landowner uses the right of way fence of a
rajlroad company as a party fence, with or without the
consent of the railroad company, it is as much the duty
of the landowner to keep the right of way fence in repair
as it is the duty of the railroad company, etc. The court
refused to give the requested instructions.- This ruling is
assigned as error.

It is argued in the brief that sections 2417-2431, inclu-
sive, Comp. St. 1922, deal with the erection and maintenance
of line or party fences, and that under these provisions
of the statute the respective parties were equally bound to
share in the cost of maintenance.

Without indicating that it is in any way material, it may
be said, in passing, that appellant’s brief fails to cite the
evidence, if any there be, to show that plaintiff used the
right of way fence as a party fence, or that intersecting
fences attached to or became a part thereof.

In connection with this assignment, counsel assert that, if
section 5396, Comp. St. 1922, be construed so as to require
a railroad company to erect and maintain, at its own ex-
pense, a ferice for the use of adjoining landowners, it is un-
_constitutional, because it works a taking of private property
for private use without just compensation. We cannot ac-
cede to appellant’s view of the law. A statute which re-
quires a railroad company to erect and maintain fences
along the sides of its right of way, and fixes a liability
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upon it for damages occasioned by its failure to comply
with the statute, does not deprive such company of its prop-
erty without due process of law, or deny it the equal pro-
tection of the law, so as to violate the Constitution of Ne-
braska, or the Fourteenth Amendment to the Constitution
of the United States. 12 C. J. 1245, sec. 1026, and 1268,
sec. 1072; Missouri P. R. Co. v. Humes, 115 U. S. 512; Mis-
souri P. R. Co. v. Harrelson, 44 Kan. 253.

All disputed questions of fact were properly submitted
to the jury. The evidence is sufficient to sustain its verdict,
and the judgment is

AFFIRMED.

S. P. GAINSFORTH, APPELLANT, V. S. C. PETERSON, APPELLEE.
FILED MARCH 19, 1926. No. 24878,

Appeal: FINAL ORDER. A final order of a county court in a proper
proceeding to set aside a fraudulent judgment rendered therein
at a former term is reviewable by appeal to the district court.

APPEAL from the district court for Keith county: IsaAc
J. NISLEY, JUDGE. Reversed.

Beeler, Crosby & Baskins, for appellant.
Hoagland & Carr, contra. -

Heard before MORRISSEY, C. J., ROSE, DEaN, DAy, Goop,
THOMPSON and EBERLY, JJ.

RosE, J.

This is a proceeding commenced by petition and service
of summons in the county court for Keith county to set
aside a judgment therein after expiration of the term at
which it was rendered. The action in which the assailed
judgment was recovered was a term case beyond the juris-
diction of a justice of the peace and within the concurrent
jurisdiction of the county court and the district court. The
county court refused to vacate its judgment. An appeal
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to the district court was dismissed on the ground that a
proceeding in error was the sole method of review. The
case was brought to the supreme court by appeal from
the district court.

The original action in the county court was begun by
S. C. Peterson to recover from S. P. Gainsforth a balance
of $210.41 on the purchase price of 105.18 tons of hay.
The answer to the petition contained the plea that Gains-
forth received only 97.68 tons, a part of which was of an
inferior grade and three stacks of which were filled with
weeds, resulting in damages of $120—the basis of a counter-
claim. After expiration of more than three terms of the
county court, the case was set for hearing April 15, 1921.
On that date Gainsforth did not appear, and judgment was
rendered against him for $222.06, including interest.

‘In the county court the present proceeding was instituted
by Gainsforth June 30, 1922, to vacate the judgment at a
subsequent term under statutory authority. Comp. St.
1922, secs. 9160-9168. Fraud in setting the original case
for trial, in failing to give notice of the hearing, and in
procuring the judgment without an opportunity for a de-
fense, the nature of which is shown, seems to be pleaded in
the petition as a ground for relief. Is the order of the
county court, refusing to set aside its judgment, reviewable
by appeal in the district court? Gainsforth argues the
affirmative, and Peterson takes the position that a review
is limited to a proceeding in error, and that the right of
appeal from the county court in a case of this kind does not
exist because it has not been expressly conferred by statute.

Under the Constitution and statutes of Nebraska, county
courts are courts of record, and “have concurrent jurisdie-
tion with the district court in all civil cases in any sum not
exceeding one thousand dollars,” with a number of excep-
tions not applicable to the present controversy. Const.,
art. V, sec. 16; Comp. St. 1922, sec. 1128. At a subsequent
term a district court has statutory power to set aside its
own judgment on grounds enumerated by the legislature.
Comp. St. 1922, sec. 9160. This power applies to the county
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court -in ferm cases. Comp. St. 1922, sec. 9168; Oakdale
Heat & Light Co. v. Seymour, 78 Neb. 47, 50; In re Estate
of Kelly, 103 Neb. 513, 524. Statutory provisions for
setting aside a judgment at a subsequent term of the district
court are concurrent with independent equity jurisdiction.
Munro v. Callahan, 55 Neb. 75; Van Every v. Sanders, 69
Neb. 509 ; Abbott v. Johnston, 93 Neb. 726 ; Kulhanek v. Kul-
hanek, 106 Neb. 595; Krause v. Long, 109 Neb. 846. With
the exceptions of enumerated limitations, the Constitution
does not prevent the legislature from conferring upon the
county court equity jurisdiction. Power thus conferred
upon the county court is not limited to probate matters, and
may include functions formerly within the exclusive juris-
diction of courts of chancery. Wilson v. Coburn, 35 Neb.
530; Glade v. White, 42 Neb. 336; Oakdale Heat & Light
Co. v. Seymour, T8 Neb. 47, 50. Final orders of the dis-
trict courts in suits in equity and in other civil actions are
reviewable by appeal. Comp. St. 1922, secs. 9137-9141 ;
Walliams v. Miles, 73 Neb. 193. In the district court an
order vacating a judgment rendered at a former term is
appealable. Wunrath v. Peoples Furniture & Carpet Co.,
98 Neb. 342. In a civil action under the chapter of the
statutes relating to county courts, either party may appeal
from the judgment “in the same manner as provided by law
in cases tried and determined by justices of the peace.”
Comp. St. 1922, sec. 1160.

It has often been held that county courts have equity
jurisdiction incidental to powers properly conferred by
statute. After the term, the vacation of a judgment pro-
cured by fraud requires an exercise of chancery power. In
district courts the chancery power to vacate a fraudulent
judgment at a subsequent term came from a self-executing
provision of the Constitution, as well as from a legislative
enactment. Considered from either source, the authority of
a district court to set aside a judgment of its own after
expiration of the term at which it was rendered is an at-
tribute of equity. The nature of this power was not
changed when conferred by statute, as it was, upon county
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courts. It still remains equitable in its nature, and is in-
voked in the county court by a formal petition and service
of a summons, the whole being equivalent to a suit in equity
or a civil action for the purposes of a trial and a reveiw of
the resulting judgment. In either aspect appeal is a proper
method of review, as distinguished from the right of review
by a proceeding in error. It follows that the judgment of
the district court is reversed and the cause remanded for
further proceedings.
REVERSED.

JOHN H. SMITH V. STATE OF NEBRASKA.
FiLED MARCH 19, 1926. No. 25034.

1. Criminal Law: EVIDENCE OF ANOTHER CRIME. “The general
rule is that evidence of the participation by an accused person
in the commission of a crime, other than that for which he is
placed on trial, cannot ordinarily be admitted in evidence against
him. But the rule has its exceptions which are as well estab-
lished as the rule itself, and may be applied in a given case,
not to establish the other crime but as confirmatory of the evi-
dence tending to show the commission by defendant of the crime
for which he is being tried.” Welter v. State, 112 Neb. 22,

PROOF. QUESTION FOR JURY. Whether proof of the
unlawful conversion of goods by defendant, for which he was
not informed against, tended to prove the unlawful conversion
of goods, which he was charged with having converted, is a
question of fact for the jury. Welter v. State, 112 Neb. 22.

3. Embezzlement: AFFIRMANCE. Upon examination of the record,
we conclude that the verdict is supported by the evidence.

ERROR to the district court for Douglas county:
CHARLES A. GoOss, JUDGE. Affirmed.

D. H. Oliver, for plaintiff in error.

0. S. Spillman, Attorney General, and Harry Silverman,
contra.

Heard before MoORRISSEY, C. J., RoSE, DEAN, DAY, Goop,
THOMPSON and EBERLY, JJ.
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DEAN, J.

John H. Smith, defendant, obtained a diamond ring and
a gold watch, of the alleged aggregate value of $115, from
the J. J. Dreyer Company, an Omaha firm which dealt in
jewelry. Upon complaint, by the firm, the county attorney
filed an information wherein defendant was charged with
having “feloniously converted” the property ‘“to his own
use with an intent to steal the same.” The jury found de-
fendant guilty, whereupon the court sentenced him to serve
a term of 18 months in the penitentiary. Defendant has
appealed.

The action was brought under section 9631, Comp. St.
1922, which provides:

“If any bailee of any money, bank bill or note, goods or
chattels shall convert the same to his or her own use, with
an intent to steal the same, he shall be deemed guilty of
larceny in the same manner as if the original taking had
been felonious; and on conviction therefor, shall be punished
accordingly.”

Defendant obtained the property under a written agree-
ment wherein, among other things, the property was “val-
ued at $115,” for which he agreed to “pay the rent of $12.50
in advance for the first month and the weekly rent of $2.50
in advance on Wend. of each wk. thereafter or return said
property in good order.”

Whether the written instrument between the parties, and
the facts, constituted defendant a bailee of the property,
as the state contends, or whether it was a conditional sale,
as defendant contends, is one of the main questions here.

A signed confession is before us, which was given by de-
fendant to a policeman, which defendant contends is in-
competent. In this confession, which seems to have been
voluntary, defendant stated that he gave Dreyer “a bad
check for $12.50,” as an initial payment. In fact, he never
made any payment to Dreyer. However, on the same day
that defendant obtained the property, he pawned it and
obtained $35 thereon from the pawnbroker.

Defendant also stated in his confession that, a few weeks
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before the Dreyer- transaction was consummated, he ob-
tained a watch and ring from another dealer, valued at
“about $110,” on which he paid $27.50 and turned in “an
old watch” and chain valued at $i5 therefor. This ring
he pawned for $25 at one pawnshop and the watch for $11
at another pawnshop, giving the name of “Frank Ingram”
to the pawnbroker to whom he pawned the watch, instead
-of his own name. Evidence of the two other like trans-
actions appear in the record, in addition to those noted
above, which need not be here discussed. The evidence, in
its entirety, doubtless convinced the jury that, from the
inception of the transaction with Dreyer, defendant was
possessed of an “intent to steal” the property. We cannot
agree with counsel’s argument that the verdict is not sup-
« ported by competent evidence. The issuance by defendant
of the worthless check, and the giving of an anonymous
name to one of the dealers, when considered with all of the
evidence, was sufficient to convince the jury that defendant
had embarked on a career of thievery and that he unlaw-
fully converted the Dreyer property to his own use. In an
early case we said:

“In a prosecution for the statutory crime of larceny by
a bailee the gravamen of the charge is the felonious con-
version, and the intent may be shown to have been enter-
tained as of the time of the reception of the possession of
the property or to have arisen during the continuance of
such possession.” Dawis v. State, 54 Neb. 177.

It is elementary that a voluntary confession of a defen-
dant is competent evidence in a criminal case. In Cohoe v.
State, 82 Neb. 744, it was held that such confession, with
even slight corroborating circumstances, may be sufficient
to establish the corpus delicti. In the Cohove case it was
also held that, in a prosecution for the crime of larceny of
money by a bailee, evidence that the accused obtained other
sums of money in like manner and about the same time, and
the disposition he made of such money, may be received,
as tending to show guilty knowledge and intent. Clearly,
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the case at bar comes within the meaning of the above cita-
tions.

In Welter v. State, 112 Neb. 22, the same principle is dis-
cussed, and reference is there had to decisions which sup-
port the view expressed in this opinion. The following are
among the cases there cited: Jones v. United States, 179
Fed. 584, is a case in which the court held:

“On the trial of a defendant for conspiracy to defraud
the United States of public lands, evidence that he had
previously been engaged in the illegal acquisition of public
lands elsewhere by a different method was admissible as
bearing upon the questions of intent, purpose, and design.”
People v. Mead, 50 Mich. 228 ; Frazier v. State, 135 Ind. 38;
State v. Franke, 159 Mo. 535; People v. Moeller, 260 111
375; State v. Valwell, 66 Vt. 558 ; Moore v. United States,
150 U. S. 57.

It is important to note, too, that by the terms of the con-
tract herein defendant had an option to make the payments,
as therein designated, ‘“or return said property in good
order.” In Williston, Sales (2d ed.) sec. 336, it is pointed
out that an instrument of this character is not a conditional
sale contract, where it contains a provision that the con-
tract can be terminated “at any time by returning the
property.”

The following case, which has been cited many times with
approval, sustains the contention of the state. And it an-
nounces a wholesome rule of law which seems, with pe-
culiar fitness, to apply to the facts before us:

“Where by the contract the vendee receives a chattel
which he is to keep for a certain period, and if in that time
he pays for it the stipulated price, he is to become the
owner, but if he do not pay the price, he is to pay for its
use, the vendee receives it as a bailee, and the right of
property is not changed until the price is paid.” Rose v.
Story, 1 Pa. St. 190.

Substantially the same rule was restated by the same
court in this language: _

“Where by a contract the vendee receives a chattel to
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keep for a certain time, and to become the owner of it then,
if he has paid the stipulated price, but if otherwise to pay
for its use, the vendee receives it as bailee, and the prop-
. erty is not changed till the price is paid.”- Enlow v. Klein,
79 Pa. St. 488.

It will be noted that the present case comes within the
rule announced in the Rose and Enlow cases, in that the
agreement here provided, in effect, for payment for the use
of the property, unless returned.

Defendant’s argument that the confession is incompetent
is based largely on the fact that it relates to the commis-
sion of other crimes which defendant says he committed,
and that the court therefore erred in permitting it to go to
the jury. The objection is not well founded. The law is
well settled, in federal and state courts, that while evidence
of the pdrticipation by an accused person in the commis-
sion of a crime, other than that for which he is placed on
trial, cannot ordinarily be admitted in evidence against him,
the rule, nevertheless, has its exceptions, which are as well
established as the rule itself, and may be applied in a given
case, not to establish the other crime, but as confirmatory
of the evidence tending to show the commission by defend-
ant of the crime for which he is being tried. On this prop-
osition the Minnesota court said:

“Evidence disclosing a general system practiced by de-
fendant of stealing or receiving stolen automobiles and so
disfiguring them as to render identification by the owner
difficult or impossible, and then disposing of them on the
market, is admissible in corroboration of the inference of
guilt arising from the possession and control by him of a
recently stolen automobile which, while so in his possession,
had been subjected to the systematic treatment given other
stolen cars.” State v. Monroe, 142 Minn. 394.

It fairly appears from his confession that defendant,
when he obtained goods from one pawnshop, promptly, and
perhaps on the same day, pawned and obtained money on
the same goods at some other pawnshop. And, besides giv-
ing a check to Dreyer, on a bank where he had no funds,
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he gave a fictitious name to one of the pawnbrokers with
whom he dealt. The facts here, as disclosed by defendant’s
confeéssion, and the record generally, were properly sub-
mitted to the jury. There is no reasonable doubt that,
under the facts and the law, defendant was a bailee of the
goods in question.

Defendant testified in his own behalf, and, just before
the case was closed, he was asked if there was anything in
his written statement that was not true. He answered:
“No, sir; not as I know of.” There is nothing in the record
which tends to show that coercion was used in obtaining
the confession. On the contrary, it seems clearly to appear
that the confession was voluntarily made. It may be noted
that the court, to further safeguard defendant’s rights, in-
structed the jury that, “in weighing the testimony of police
officers, greater care should be used than in weighing the
testimony of ordinary witnesses because .of the natural
and unavoidable tendency of -police officers to procure and
remember with partiality such evidence as would be against
defendant.”

Defendant has presented additional assignments of al-
leged error, including objections to certain instructions,
which we think are not well taken and do not find it neces-
sary to discuss. :

We conclude that the facts and the law sustain the con-
tention of the state and the verdict of the jury as well. The
court did not err in refusing to sustain defendant’s motion
for a new trial. The judgment is right, and it must be,
and hereby is, in all things

' AFFIRMED.

ROBERT H. PARKER, APPELLEE, V. HAROLD P. SUTTON ET AL.,
- APPELLANTS.

FILED MARCH 19, 1926. No. 23435.

Evidence examined, and held to support the judgment of the district
court.
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APPEAL from the district court for Red Willow county:
CHARLES E. ELDRED, JUDGE. A ffirmed.

John F. Cordeal and Frank M. Colfer, for apbel]ants.

Bernard McNeny and Scott & Scott, contra.
b

Heard before MORRISSEY, C. J., DAY, GooD, THOMPSON
and EBERLY, JJ.

Day, J. .

Robert H. Parker, plaintiff, brought this action against
Harold P. Sutton to foreclose a mechanic’s lien. The plain-
tiff claimed a balance due of $2,923.38 for work done and
materials furnished under two written contracts supple-
mented by verbal contracts for the construction and re-
modeling of a building upon premises owned by defendant.

The principal controversy arises over a large number of
extras furnished in the construction of the building and
involves an accounting between the parties. The defendant
denied that there was anything due the plaintiff and filed
a cross-petition in which he claimed damages for breach of
the contract between himself and the plaintiff in the sum
of $6,500. Defendant asked that the National Surety Com-
pany, which was the plaintiff’s bondsman, be made a party
to the action and it was accordingly brought in. The trial
resulted in favor of the plaintiff for $707.22 with interest,
which totaled $752.18. From this judgment defendant has
appealed. -

It appears that the plaintiff and defendant entered into
a written contract by which the plaintiff was to furnish
certain materials and perform the labor in the construc-
tion of a building for the defendant for the sum of $3,682.50.
Later a second written contract was entered into between
the parties by which the plaintiff was to furnish the ma-
terials and perform the necessary labor in the construction
of the second story to the building for $1,250. During the
progress of the work numerous additions were made to the
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plans which were not provided for in the contract. These
extras form the basis of the present action.

Before the trial commenced the plaintiff asked that the
cause be heard before a jury, which was granted. During
the trial it was stipulated between the parties that the de-
fendant had paid on account of the contract $6,250.20. In
answer to the special interrogatories propounded to the
jury they found there was due the plaintiff for extras not
included in the original contracts $2,544.92. The jury also
found that the defendant had been damaged in the sum of
$520 by reason of the breach of contract as set forth in the
cross-petition. In a tabulated form the statement would
be as follows:

Amount due plaintiff as per written contract....... $4,932.50

Extras furnished as found by jury. ..o 2,544.92

b N0} 72 IS OO $7,477.42
Paid as stipulated. ...t 6,250.20
Balance due plaintiff. ... 1,227.22
Less damages sustained by defendant....._........__. 520.00
Net balance due plaintiff.. ... .. 707.22
Interest thereon. .. . ..o 44.96
Amount of judgment.. ... $ 752.18

In making out his case the plaintiff testified, in reference
to the 61 items which made up the extras claimed to have
been furnished by him in the performance of the work,
that they were furnished in accordance with the verbal di-
rections given by the defendant and that the amount charged
was just and reasonable for the service performed. Some
of the extra items were admitted by the defendant. If the
plaintiff’s testimony is to be entirely believed it would
sustain his bill for extras of $2,923.38 in full. It will be
observed, however, that the jury found the value of the
extras to be $2,544.92, thus reducing plaintiff’s claim
$378.46. The defendant has attacked a large number of
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items in the bill for extras as being exorbitant, and espe-
cially the items of extras furnished in constructing a room
known as the “accessory room.”

The plaintiff’s charges in connection with this room
amount to $782.40 and from the testimony appears to be an
excessive charge. The condition of the record is such that
it is impossible to determine whether the deduction made by
the jury was on account of excessive charges in the items
relating to the “accessory room” or whether the deduction
was on account of excessive charges on other items which
were also attacked.

The trial court adopted the findings of the jury as its
own and rendered judgment accordingly. While there is a
dispute as to the reasonable value of the extras furnished,
and in some instances the plaintiff’s bill appears to have
been padded, yet upon a review of the entire record we
think the evidence supports the judgment of the trial court
and we are not disposed to disturb it. The defendant com-
plains of the action of the court in calling a jury and sub-
mitting certain questions of fact for their determination.
The power of the court in an equity case to submit questions
of fact to a jury cannot be disputed. Omaha Fire Ins. Co.
v. Thompson, 50.Neb. 580; Alter v. Bank of Stockham, 53
Neb. 223; Lewis v. North, 62 Neb. 552. In such cases the
findings of the jury are advisory only, and where the court
adopts the findings as its own no error can be predicated
upon the action of the court, in submitting an issue of fact
to a jury. Welch v. Tippery, 66 Neb. 604.

Upon a de novo examination, we are satisfied with the
judgment of the trial court, and it is

AFFIRMED.

HENRY C. KLECKNER, APPELLEE, V. OPHELIA BARNES ET AL.,
APPELLANTS.

FILED MARCH 19, 1926. No.23870.

Evidence examined, and held to support the judgment of the district
court.
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APPEAL from the district court for Nemaha county:
JOHN B. RAPER, JUDGE. Affirmed.

Wymer Dressler and Ernest F. Armstrong, for appel-
lants.

R. F. Neal and Kelligar & Ferneauw, contra.

Heard before MORRISSEY, C. J., ROSE, DEAN, DAY, THOMP-
SON and EBERLY, JJ.

Day, J.

Henry C. Kleckner brought this action against Ophelia
Barnes and her husband to foreclose a mortgage for $4,000,
dated March 12, 1919, upon 40 acres of land belonging to
Ophelia Barnes. The answer of the defendants admitted
that they executed a document which they believed -was a
mortgage upon the land in question, but denied that they
ever received the sum of $4,000 from the plaintiff, or any
other sum, and that there was no consideration for the
mortgage.

By way of cross-petition the defendants sought to cancel
the cloud upon the title of the land by reason of the mort-
gage, and also to recover the sum of $240, one year’s in-
terest, paid to the plaintiff thereon. The trial resulted in
a decree in favor of the plaintiff. Defendants appeal.

The only question presented by the record is whether
there was any consideration for the giving of the mortgage.
The evidence shows that a number of persons living in the
vicinity of Howe, Nebraska, became interested in developing
an oil speculation in Wyoming. Among the enthusiastic
promoters of the project were Wilton Barnes, a son of the
defendants, and John T. Cox, cashier of the Bank of Howe.
Wilton Barnes was instrumental in inducing his mother
to borrow $4,000 on her farm and join with the others in
the enterprise. The scheme contemplated that the different
interested parties should contribute such sums as they de-
sired in the joint enterprise of developing an oil well; that
a corporation should be organized, known as the “Howe Oil
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& Gas Company,” and that when organized the different
persons contributing to the enterprise should receive stock
in the corporation to the amount contributed by them. The
general idea of the scheme was reduced to writing and
signed by the parties participating therein, including the
defendant Ophelia Barnes. Meanwhile the interested par-
ties were doing their developing under the name of the
“Howe Oil & Gas Company.”

The plaintiff took no part personally in negotiating the
loan, but authorized John T. Cox to make it, and also author-
ized him to pay the money out of the plaintiff’s account.
It is the contention of the defendant Ophelia Barnes that
she never received the $4,000, or any part thereof. On this
issue Cox testified on behalf of the plaintiff. He testified
that Mrs. Barnes directed him to credit the amount of the
loan to the Howe Oil & Gas Company, which he did, and
the same was paid out from time to time in the development
of the enterprise. Mrs. Barnes denied that she ever gave
such instructions to Cox. She testified that her purpose in
borrowing the money was to invest it in the Howe Oil &
Gas Company enterprise; that she intended that her sons,
Delbert and Barton, should have an interest of $1,000 each
and she have $2,000 interest. It appears that she and her
two sons above named signed the trustees’ agreement in-
dicating their interest in the proportion subscribed by each
‘and that certificates of interest were issued to them. It -
also appears that the original certificates of interest were
stolen from the bank, and that on August 8, 1921, Ophelia
Barnes and her two sons made a request that duplicate cer-
tificates be issued to them. The defendant Ophelia Barnes
on March 12, 1920, paid one year’s interest on the loan.

If Cox paid the amount of the loan to a third party under
the direction of Mrs. Barnes, it would be equivalent to a
payment of that amount to her. While there is a dispute
upon this issue, the circumstances seem to corroborate the
testimony of Cox. It is hardly probable that she would be
claiming an interest in the project a year and a half after
making the mortgage, and that she would pay one year’s
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interest on the loan, unless she considered that the amount
of the loan had been paid to her.
Upon a de novo consideration of the case, we conclude
that the judgment of the district court should be, and it is,
AFFIRMED.

ALTA CHRISTMAN, APPELLANT, V. R. HENRY CHRISTMAN,
APPELLEE.

FILED MARCH 19, 1926. No. 25138.

Fvidence examined, and held sufficient to sustain a decree of divorce.

APPEAL from the district court for Douglas county:
L. B. DAY, JUDGE. Reversed, with directions.

Gray, Brumbaugh & McNeil, for appellant.
John P. Breen and Palmer & Palmer, contra.

Heard before MoRRISSEY, C. J., RoSE, DEAN, DAY, GOoD,
THOMPSON and EBERLY, JJ.

Day, J.

Alta Christman, plaintiff, brought this action against R.
Henry Christman for divorce upon the ground of extreme
cruelty. Defendant made no appearance.

On August 31, 1925, upon the plaintiff’s festimony, sup-
plemented by the report of the juvenile court officers, the
trial court granted the plaintiff a decree of absolute divorce
and approved a property settlement made between the par-
ties by which defendant was to pay plaintiff $700 and turn
over to her their household goods. The defendant com-
plied with the terms of the decree. On October 23, 1925,
without notice, the trial court vacated the decree. October
30, 1925, the case came on for further hearing. Defendant
did not appear at this time, but testimony was taken in
resistance of the petition by a stranger to the action as
amicus curie. At the conclusion of the trial, upon con-
sideration of the testimony, the court denied the plaintiff a
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divorce and dismissed the action. From this judgment the
plaintiff has appealed.

A number of interesting questions are argued in the
plaintiff’s brief, among them the question of the right of
a third party to defend in an action of this character. It
seems unnecessary to discuss these questions in the view
we have taken of the merits-of the case as presented by the
record.

It appears that the parties were married at LaCrosse,
Wisconsin, in 1912. Soon thereafter the plaintiff com-
menced an action for divorce upon the ground of cruelty,
but upon promises of the defendant the difficulty was
patched up and the action dismissed. Subsequently the
parties moved to Omaha, where they resided about four .
years prior to the commencement of the present action.
The testimony on behalf of the plaintiff tends to show
that soon after the parties came to Omaha the defendant
commenced a course of cruel conduct toward the plaintiff,
first by way of humiliation and indifference, culminating in
physical violence. Without going into an analysis of the

. evidence, it is sufficient to say that the proof showed a
condition which was intolerable and amply sufficient to
support a decree of divorce.

Mrs. Helen Joseph appeared as amicus curiz and ob-
jected to the granting of a divorce. Whether a stranger,
in the interest of public policy, should be permitted to de-
fend an action of this character we do not decide. In our
conclusion we have considered the testimony, in behalf of
the objector, in granting the decree. The testimony of
Mrs. Joseph indicates that she was very much concerned
lest her son should marry the plaintiff after the latter ob-
tained her divorce. Mrs. Joseph testified that she was a
divorced woman, 52 years of age; that she made her home
with her son, a young man 30 years of age; that she had
exacted from her son a promise that he would never marry
without her consent and permission, and that she was op-
posed to his marrying the plaintiff. She detailed some of
her observations which tended to confirm her suspicions
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that the young people were becoming much interested in
each other and that a marriage might be the result. Many
of the incidents which she related were denied by the
plaintiff. It was not claimed that the plaintiff was guilty
of any immoral conduct or that she was unworthy in any
particular. One cannot read the testimony of Mrs. Joseph
without becoming convinced that the main cause of her
interest in this divorce action was the possibility of her
losing her son and her home. She did not want a condi-
tion to arise that would make it possible for her son to
marry plaintiff.

It would serve no useful purpose to review the evidence
in -detail. The objections of the mother to a decree of

- divorce, prompted no doubt by parental love, do not in our
judgment show such a situation as to justify a denial of
the decree of divorce. _

The judgment of the distriet court is reversed, with
directions to enter a decree in favor of the plaintiff and to
preserve the settlement as provided in the original decree.

REVERSED.

WILLIAM J. GARTNER, APPELLANT, V. CHICAGO & NORTH-
WESTERN RAILWAY COMPANY, APPELLEE.

FILED MARcH 19, 1926. No. 23769.

Carriers: INJURY TO CARETAKER: CONTRIBUTORY NEGLIGENCE. A
caretaker of live stock is, as a matter of law, guilty of such con-
tributory negligence as to preclude a recovery for personal in-
juries, where it appears that he was experienced in riding on
trains as a live stock caretaker; that, while riding at night in
a caboose, on a drover’s contract, as the train is moving out of
the station, he is informed by the conductor that the next stop
will be at a named station where he can look after his live stock;
that soon thereafter, because of engine trouble, the train stops
between stations, with the caboose resting on a bridge or trestle;
that the conductor and brakeman both leave the caboose, making
no announcement; that the caretaker, without inquiry of or
direction from any railway employee attempts to alight from
the train to look after his live stock; that at the time he has in
his possession a flashlight, by the use of which he could and .
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would have ascertained the position of the caboose on the bridge
and the danger in attempting to alight at such place; that he
fails to mse the flashlight, and, in attempting to alight, falls
from the bridge and is injured.

APPEAL from the district court for Holt county:
WiLLIAM V. ALLEN, JUDGE. Affirmed.

M. F.‘Harm'ngton and Gerald F. Harrington, for appel-
lant.

Wymer Dressler, Robert D. Neely and Paul S. Topping,
contra.

Heard before MORRISSEY, C. J., ROSE, DAY, Goop, THOMP-
SON and EBERLY, JJ.

Good, J.

This is an action for personal injuries in which defendant
had judgment of dismissal on a directed verdict. Plaintiff
appeals.

Plaintiff, accompanying a car of hogs as caretaker, was
riding in one of defendant’s freight trains. In the night
season, when the train had stopped, plaintiff, assuming that
the train was at a station, attempted to alight for the pur-
pose of looking after his live stock. Because of engine
tiouble, the train had stopped between stations, the caboose
being on a bridge over a stream. Plaintiff, in stepping from
the caboose, and being unaware that it was on a bridge, fell’
to the bottom of the stream below and received the injuries
of which he complains.

Plaintiff in his petition charged the defendant with negli-
gence in the following respects: In not affording him a
safe place in which to alight from the caboose to examine
his hogs; in stopping the train, with the caboose on a bridge
and over a stream, and in advising and directing plaintiff
to alight from the caboose in the night season at a danger-
ous place, without warning him of the dangerous condition.

Defendant admitted that the plaintiff received ‘injuries .
at the time alleged: denied negligence, and averred that
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plaintiff was being carried on a drover’s contract, which
contained the following provision: “That the person in
charge of the shipment shall ride and remain in the caboose
while the train is in motion, or about to start, and shall
not visit his stock or care for same except when train has
stopped at a regular station, and that in case of injury or
death of such person, resulting from his failure to observe
these requirements, the carrier shall not be liable therefor,
whether caused by its negligence or otherwise.” Defend-
ant further averred that whatever injuries plaintiff received
were due to his own negligence and want of care. In his
reply plaintiff denied any contributory negligence.

The errors assigned are that the verdict is contrary to
the evidence, and that the court erred in not submitting the
issues of fact to the jury for their determination.

Where the issues of negligence and contributory negli-
gence are involved, the rule is that, where different minds
may reasonably draw diverse conclusions from the facts
proved, as to whether or not they establish negligence or
contributory negligence, those issues must be submitted to
the jury. Perrine v. Union Stock Yards Co., 81 Neb. 790;
Leon v. Chicago, B. & Q. R. Co., 102 Neb. 537; Casey v.
Ford Motor Co., 108 Neb. 352.

The facts, as disclosed by the record, are that for a num-
ber of years plaintiff, from time to time, had been accom-
panying shipments of live stock over railroads as a care-
taker. When he sustained the injuries of which he com-
plains, he was accompanying a shipment of hogs from Node,
Wyoming, to South Omaha, Nebraska. Plaintiff testified
that, as the train was moving out of O’Neill, Nebraska, at
about 11 o’clock p.m., the conductor informed him that
the next stop would be at Inman, where he could look after
his stock; that a few minutes later the train stopped, and
the conductor took his lantern, climbed on the car in front
of the caboose, and went forward over the train, while
the brakeman took his lantern and went out of the rear
door of the caboose. The trainmen did not call or an-
nounce that a station had been reached. Plaintiff, as-
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suming that the train was at Inman ,and without any
announcement from the trainmen, or any inquiry of or
any direction from them, attempted to alight for the pur-
pose of inspecting his car of live stock. He did not at-
tempt to leave the caboose until after the trainmen had
departed. Because of engine trouble, the train had
stopped about three miles out of O’Neill, with the caboose
standing on a bridge or trestle over a stream. Plaintiff
stepped from the caboose, supposing that he would alight
upon the ground; instead, he fell to the bottom of the
stream. At the time plaintiff attempted to alight from the
train, he had in his possession a flashlight, but he did not
use it. He admitted that, had he used the light, it would
have disclosed that the caboose was standing upon a bridge
and that it was a place of danger.

Plaintiff argues that the evidence is sufficient to sustain
a finding that defendant was guilty of negligence, which
caused the injury to plaintiff, and that it is insufficient to
require a finding that plaintiff was guilty of such contribu-
tory negligence as to defeat a recovery. He contends that
the facts in this case are so nearly like the facts in Otlo
v. Chicago, B. & Q. R. Co., 87 Neb. 503, that the decision
- in that case should control our decision in the instant case.

In the Otto case, plaintiff, a caretaker, became ill while
accompanying a shipment of stock, and it became neces-
sary for him to leave the train to relieve his distressed
condition. He informed the conductor of his condition,
who told him that they would reach the next station,
Nodaway, in about 15 minutes, and that the train would
stop there-long enough for him to attend to his necessities.
About 15 minutes later the train stopped. Plaintiff in-
quired if the stop was Nodaway and was answered in the
affirmative. = The brakeman left the rear of the caboose
with his lantern, and plaintiff followed shortly afterwards.
It appeared that the train had stopped some distance out
of Nodaway, with the caboose resting on a bridge or trestle
over a river. Plaintiff, holding the handrail, let himself
down to what he supposed was the ground or roadbed, then
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took a step in the direction of the light from the brakeman’s
lantern, and was precipitated to the bed of the stream and
thereby injured. It was held that the evidence warranted
the finding of negligence on the part of the railroad com-
pany, and that the facts did not disclose contributory negli-
gence.

We think the facts in the instant case are quite dis-
similar. In the Otto case, the plaintiff was informed that
the train was at the station, and the trainmen knew, or, in
the exercise of ordinary care, should have known, that it
was not at the station, but was at a place dangerous to
alight. TUnder the circumstances, it was the duty of the
trainmen to warn plaintiff of the danger. Defendant, im-
pliedly at least, invited him to alight at the particular place
and invited him into a position of danger. In the instant
case, when the train stopped plaintiff made no inquiry, but
assumed that it had reached the station of Inman. He was
not inexperienced in traveling upon freight trains, and he
must have known what every person of ordinary intelli-
gence who travels on railway trains does know, viz., that
frequently trains are required to stop between stations,
sometimes on account of engine trouble; because a railway
track may be obstructed or out of repair; at railroad cross-
ings; because live stock or vehicles may be upon a cross-
ing, and for various other reasons. Had plaintiff, when the
train stopped, inquired of the conductor or brakeman if
the train was at the station of Inman, and had been in-
formed that it was, then there would have been an implied
invitation for him to alight, but such is not the case. The
trainmen made no announcement that the .train had
reached Inman, but when the train stopped the conductor
and brakeman both left the caboose. Shortly thereafter
plaintiff attempted to alight. The trainmen, therefore,
had no knowledge of his going, or attempting to go, into a
place of danger. In the Otto case, there was nothing to
disclose that plaintiff had the means in his possession of
seeing where he was going, while in the instant case plain-
tiff had a flashlight, and, had he used it, the dangerous con-
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dition would have been obvious. Upon his initiative, plain-
tiff left the.train in the dark, with the means in his pos-
session to disclose if the place where he was about to alight
was dangerous, but disregarding the fact that it was dark,
and disregarding the means in his possession to light the
way before him, he incurred the injuries of which he com-
plains.

The rule of comparative negligence obtains in this state.
Under that rule, if plaintiff is guilty of contributory negli-
gence, it will defeat a recovery, unless the negligence
of defendant is gross and that of the plaintiff slight in
comparison therewith. TUnder the facts disclosed, we think
it is apparent and beyond question that plaintiff was guilty
of contributory negligence, and that the record does not
show that the negligence of the defendant was gross, or
that of the plaintiff was slight in comparison.

As we view the record, a verdict for defendant was prop-
erly directed, and the judgment of the district court is
therefore

_ AFFIRMED.

Morrissey, C. J., dissenting.

Believing that the question of the comparative negligence,
if any, of the respective parties should have been submit-
ted to the jury, I dissent from the majority opinion.

EBERLY, J., concurs in the dissent.

NAT R. SIMMONS, APPELLEE, V. FARMERS UNION Co-
OPERATIVE ASSOCIATION OF BRADSHAW, DEFENDANT;
C. MCCARTHY ET AL., INTERVENERS, APPELLANTS.

FiLgp MARrcCH 19, 1926. No. 23776.

1. Corporations: CONTRACTS ULTRA VIRES: ESTOPPEL: RECOVERY
QUANTUM MERUIT. A corporation that has received the benefits
of a strictly ultra vires contract is not estopped to set up that
defense when sued upon such contract. But, as a general rule,
a recovery may be had against the corporation on gquanium
meruit where benefits are received and retained by the corpora-
tion under an ultra vires contract.

: RECOVERY. In such case, the action is not
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maintained upon the unlawful contract nor according to its
terms, but upon an implied contract of the corporation to return,
or, failirg so to do, to make compensation for, propérty or money
which it has no right to retain.

APPEAL from the district court for York county: GEORGE
F. CORCORAN, JUDGE. Aflirmed.

Thomas, Vail & Stoner, for appellants.
C. E. Sandall and W. L. Kirkpatrick, contra.

Heard before MORRISSEY, C. J., RoSE, DEAN, DAY, Goob,
THOMPSON and EBERLY, JJ.

Goop, J.

Plaintiff, as assignee of certain of the directors of the
defendant corporation, brought this action against the
corporation to recover the sum of $29,595.98, which was
alleged to be owing plaintiff by reason of his assignors
having executed and paid certain accommodation promis-
sory notes for the corporation. The defendant corpora-
tion defaulted in answer, and certain of its stockholders
intervened and denied liability of the corporation, on the
ground that the indebtedness sued upon was incurred in
excess of the statutory and charter limit of two-thirds of
the paid-up capital stock of the corporation, and that, as
to such excess, the indebtedness was wltre wvires of the
corporation. A trial to the court without the intervention
of a jury resulted in a judgment for plaintiff in the full .
amount sued for. The interveners have appealed.

Defendant corporation was organized in June, 1915, under
the laws of this state, with an authorized capital of $20,000,
of which only $11,600 was issued. Pursuant to the re-
quirements of section 462, Comp. St. 1922, the articles of
incorporation fixed the highest amount of indebtedness or
liability, to which the corporation should at any time be
subject, at a sum not in excess of two-thirds of the paid-up
capital stock. The corporation purchased a grain elevator
and operated the elevator, a coal yard, lumber yard and an
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agricultural implement business. Its capital was insuf-
ficient to carry on the several lines of business in which it
engaged. The directors of the corporation, in order to
raise money for it, executed their individual promissory
notes to several banks. The proceeds of these loans were
placed to the eredit of the corporation and used by it in the
transaction of its business. In 1920 the amount of these
accommodation notes of the directors aggregated $69,500.
At this time there was some dissatisfaction among the
stockholders with the management of the corporation, and
a new board of directors was elected. The old directors
declined to surrender the management until they were re-
lieved from liability upon their accommodation notes.
Thereupon, the new directors executed promissory notes to
the several banks for the aggregate sum of $69,500, and -
with these notes paid and discharged the accommodation
notes of the old directors.

In 1921 it became apparent that the corporation was
insolvent and was unable to meet its obligations and carry
on its business. A committee of the stockholders was ap-
pointed to sell the tangible assets of the corporation and
discharge its liabilities, to the extent of the proceeds aris-
ing from the sale. The committee performed this duty,
and, after applying all of the proceeds to the payment of
liabilities, there still remained due upon the accommoda-
tion notes, signed by the new directors, the sum of
$29,595.98. These accommodation notes were paid by the
directors, and they assigned their claims against the cor-
poration to the plaintiff, who brought action against the
corporation to recover the amount. The money advanced
upon the accommodation notes of the directors went into
the treasury of the corporation and was used by it in the
transaction of its business.

It is evident that plaintiff, as assignee of the directors,
who had been compelled to pay these accommodation notes,
is entitled to be reimbursed by the corporation, unless the
fact that the indebtedness incurred in excess of two-thirds
of the paid-up capital stock of the corporation relieves the
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latter of liability. The amount that was paid to the direc-
tors from the sale of the corporate assets exceeded in
amount two-thirds of the paid-up capital stock, so that
all that remained unpaid is in excess of the amount of
indebtedness that the corporation was authorized to incur.

As a general rule, the defense of ultra vires is available
to a corporation when sued upon an executory contract
which it had no authority to make. In many of the juris-
dictions the rule obtains that, where a contract, ultra vires
of a corporation, has been fully executed on one side, and
the corporation has received and retained the benefits of
the illegal contract, it will be estopped from urging the
defense of wultra vires. The more logical view, however,
is that a corporation that has received the benefits of a
strictly wltra vires contract is not estopped to set up that
defense when sued upon such contract, but the rule is
generally recognized that a recovery may be had at least
upon quantum meruit for the benefits received by a cor-
poration under an ultra vires contract. A corporation may
not, in violation of its charter, enter into a contract, where-
by it receives and retains the benefits of its illegal contract,
and then shield itself from liability for benefits received by
pleading ultra vires as a defense. Healy, Owen-Hartzell
Co. v. Montevideo Farmers & Merchants Elevator Co., 206
N. W. (Minn.), 646.

In many of the decisions of the courts of this country
the view is taken that a recovery directly upon an wulira
vires contract should be denied, but the courts adopting
this view have generally striven to do justice between the
parties, so far as could be done, consistent with adherence
to law, by permitting property or money, parted with on
the faith of the unlawful contract, to be recovered back,
or compensation made therefor. In such cases, the ac-
tion is not maintained upon the unlawful contract nor
according to its terms, but upon an implied contract of
the corporation to return, or, failing so to do, to make
compensation for, property or money which it has no right
to retain. To maintain such an action is not to affirm, but
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to disaffirm, the unlawful contract. A recovery on quan-
tum merwit for benefits received under the contract is al-
lowed. 7 R. C. L. 678, sec. 680, 679, sec. 681.

The precise question, so far as we are aware, has not been
heretofore decided by this court, but in Bank of College
View v. Nelson, 106 Neb. 129, a contract, entered into by a
bank to loan money in excess of that permitted by the
statutes, was held enforceable, and the bank, for a breach
of the contract, was held liable in damages. In principle,
there seems to be no distinction between that case and the
- one under consideration. In the instant case, the defend-
ant, pursuant to the contract, has received, used in its busi-
ness and still retains the proceeds of the loans made by its
directors. Since the identical money cannot be identified
and recovered, the defendant should be required to make
. compensation to the extent of the benefits that it received.
If defendant’s position is sound, then it would follow that
the defendant corporation might have purchased grain from
the farmers to the extent of $50,000, agreeing to pay there-
for when the grain was sold and shipped. It might have
thereafter shipped the grain and received the proceeds, and,
if the defense of wulira vires were available, then it could
have retained its ill-gotten gains and not have been required
to respond for the benefits conferred. Such a rule is con-
trary to reason and justice and will not be sanctioned by the
court. It may be urged that in this case the proceeds of
the loan were invested in the business and lost, but the right
to interpose wlira vires as a defense does not depend upon
whether the corporation has made a provident or improvi-
dent use of the property or money which it obtained by
the illegal contract. The right of recovery depends upon
the receipt and retention of benefits under or by virtue of
the ultra vires contract.

We find no reason for disturbing the judgment of the
district court.

AFFIRMED.
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LEwis H. HERRMANN, APPELLANT, V. FRANLKIN ICE
CREAM COMPANY, APPELLEE.

FiLED MARCH 19, 1926. No. 24834,

1. Master and Bervant: PERSONAL INJURIES: COMMON-LAw Ac-
TION. The common-law action for personal injuries, occasioned
by the negligence of the employer, remains open to all employees
in this state who are not subject to the provisions of the work-
men’s compensation act.

2. Courts: ACTION FOR PERSONAL INJURIES: VENUE. An action
for personal injuries is transitory in its nature and, ordinarily,
may be brought wherever the defendant can be served with -
process. Such an action may be maintained in the courts of
Nebraska on a cause of action accruing in a sister state, unless
contrary to the public policy of this state, or contrary to ab-
stract justice, good morals, or calculated to injure the state or
its citizens.

DISCRETION: ACTION BY NONRESIDENT. The courts of °
this state are not vested with discretion to refuse to entertain
jurisdiction of a cause of action, brought by a nonresident of
the state, because of such nonresidence, when the policy of the
state accords the right to its own citizens to bring and maintain
such action. To permit the exercise of such discretion would be
contrary to the provisions of section 2, art. IV of the federal
Constitution.

APPEAL from the district court for Lancaster county:
MAsoN WHEELER, JUDGE. Reversed.

T. J. Madden, Harry R. Freeman, Claude S. Wilson and
Albert S. Johnston, for appellant.

Reavis & Beghtol and Wilson Owverall, contra.

Heard before MORRISSEY, C. J., RoSE, DEAN, DAY, Goob,
THoMPSON and EBERLY, JJ.

Goop, J.

Action by an employee to recover for personal injuries,
alleged to have been caused by the negligence of his em-
ployer. Defendant is a Nebraska cdorporation, with its
principal place.of business in the city of Lincoln. It also
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operates a plant in Kansas City, Missouri. Plaintiff is a
resident of Missouri and sustained the injuries, of which he
complains, while in the employ of defendant in its plant at
Kansas City. The action was brought in Lancaster county,
Nebraska, where the defendant has its principal place of
business. Defendant filed objections to the jurisdiction
of the court over the subject of the action, which were sus-
tained, and the action was dismissed with prejudice to a
future action in this state. Plaintiff appeals.

The objections to jurisdiction are two-fold: (1) That a
common-law action for personal injuries, resulting from
negligence of an employer, is prohibited by statute and
contrary to the public policy of this state; (2) that Ne-
braska courts are vested with a discretion to entertain or
decline to entertain jurisdiction of an action, brought by
a nonresident, where a trial in Nebraska would put the
defendant to great and unnecessary expense and inconveni-
ence.

The basis for the first ground of objection to jurisdic-
tion is that the state of Nebraska, by enacting its work-
men’s compensation law, thereby abrogated the common-
law action for personal injuries to an employee arising
out of, and in the course of, his employment, and has
thereby limited the employee’s relief to that provided for
by the compensation act, and that it is contrary to the
declared public policy of this state to permit such action
as plaintiff has brought to be maintained in the courts of
the state.

The common-law action by an employee against his em-
ployer for personal injuries, arising out of, and in the
course of, his employment, though resulting from the neg-
ligence of the employer, no longer exists in this state,
where the employee and the employer are subject to and
governed by the workmen’s compensation act. Navracel
v. Cudahy Packing Co., 109 Neb. 506. But this applies
only to such employees as come under, and are subject to,
the provisions of the compensation act. The compensa-
tion act, however, does not apply to all employees. Cer-
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tain classes of employees and employers are, by the terms
of the statute, expressly exempted from its operation. The
act permits employers and employees to elect not to be
bound by its provisions. The common-law action for per-
sonal injuries, occasioned by the negligence of the employer,
therefore remains to all employees who are not subject
to the provisions of the compensation act, whether exempted
from its operation by statute or because of election not to
be bound by its provisions. It cannot be strictly said, there-
fore, that the common-law action for an injury to an em-
ployee, occasioned by negligence of the master, has been
abolished in this state. An action for personal injuries
is transitory and, ordinarily, may be brought wherever ser-
vice may be had upon the defendant. When such an action
has been brought in this state on a cause of action accruing.
under the laws of a sister state, and jurisdiction of the
defendant obtained by the service of process, it may be
maintained, unless contrary to the public policy of this state,
or contrary to abstract justice, good morals, or calculated
to injure the state or its citizens. ~In such cases, the right
to recover is governed by the lex loci and not by the lex
fori. Under the principles of comity, the courts of one
state will recognize and enforce rights arising in another
state, unless recognition thereof would be contrary to the
laws or public policy of the state in which such enforcement
is sought. 15 C. J. 1181, sec. 655. A

It appears that, at the time plaintiff sustained the injur-
ies of which he complains, Missouri had no workmen’s com-
pensation law, and that plaintiff could have maintained in
the courts of that state such an action as in the instant
case. He had a right of action which was enforceable in
* Missouri. Such action not being contrary to the laws of
our state and not being contrary to public policy or good
morals, it follows that the action may properly be main-
tained. The identical question has been before the su-
preme court of Washington, in' Reynolds v. Day, 79 Wash.
499, L. R. A. 1916A, 432. It was there held that the com-
mon-law action for an injury to an employee in another
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state is not prevented by the fact that the statute of Wash-
ington has abolished actions for such injuries and has pro-
vided, instead, a system of industrial insurance. See, also,
Herrick v. Minneapolis & St. L. R. Co., 31 Minn. 11; North-
ern P. R. Co. v. Babcock, 154 U. 8. 190; Chicago & E. I. R.
Co. v. Rouse, 178 1ll. 132, 44 L. R. A. 410. The rule applies
even though the plaintiff could not have maintained the
action, had the injury occurred in the state where the action
was brought. Walsh v. New York & N. E. R. Co., 160
Mass. 571, 39 Am. St. 514.

Defendant cites and relies upon Hagenbeck & Great Wal-
lace Show Co. v. Randall, 75 Ind. App. 417, and American
Radiator Co. v. Rogge, 86 N. J. Law, 436, as sustaining its
contention. A careful examination of the opinion in these
cases discloses that they are not contrary to the views here-
tofore expressed in this opinion. In the Indiana case, the
servant entered into a contract with the master in the state
of Ohio, to work for the defendant in the various states of
the Union, and in the contract of employment was a pro-
vision that all matters relating to the contract of employ-
ment or actions sounding in tort between the parties should
be governed by the laws of the District of Columbia. De-
fendant was an Indiana corporation, and while the employee
was working for the defendant in the state of Indiana he
met with an accident, in which he lost his life. A depend-
ent relative of the workman sought and obtained allowance
of compensation under the workmen’s compensation law of
the state of Indiana. The court held that the contract, en-
tered into in Ohio and contemplating that work should be
done in the state of Indiana, was not binding and would not
be enforced in the state of Indiana, contrary to the pro-
visions of its compensation law. A s1mllar ruling was made
in the New Jersey case. :

Defendant’s second ground of obJectlon is supported by
an affidavit, in which it sets forth that the witnesses, by
whom it would sustain its defense, were mostly employees
in its Kansas City plant; that it would be impracticable to

. take the depositions of these witnesses, and that their pres-
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ence would be needed at the trial; that to transport these
witnesses to Nebraska would be a source of great expense
and would also entail the shutting down of defendant’s
plant in Kansas City during the time of the trial; that it
would cause great expense and inconvenience to the defend-
ant to submit to a trial of plaintiff’s action in the courts
of Nebragka ; that for these reasons the court should exer-
cise its discretion in refusing to entertain jurisdiction. De-
fendant’s position in this respect is sustained by .Burdick
v. Freeman, 46 Hun (N. Y.) 1388, and Arizona Commercial
Mining Co. v. Iron Cap Copper Co., 233 Mass. 522.

Whether the courts of this state, in their discretion, may
entertain or refuse to entertain jurisdiction in a transitory
action, brought by ‘a nonresident, must be determined by
statutory and constitutional provisions. The decisions of
other courts, save as they construe similar provisions, afford
no precedent or guide in reaching a decision on the question
herein involved. It is conceded that if plaintiff were a
resident and citizen of Nebraska the court could not decline
to entertain jurisdiction. Plaintiff is a resident, and pre-
sumably a citizen, of the state of Missouri. Section 2, art.
IV of the federal Constitution, provides: “The citizens of
each state shall be entitled to all privileges and immunities
of citizens in the several states.” In applying and con-
struing this constitutional provision, the United States su-
preme court, in Chambers v. Baltimore & O. R. Co., 207
U. S. 142, said:

“But, subject to the restrictions of the federal Constitu-
tion, the state may determine the limits of the jurisdiction
of its courts, and the character of the controversies which
shall be heard in them. The state policy decides whether
and to what extent the state will entertain in its courts
transitory actions, where the causes of action have arisen
_ in other jurisdictions. Different states may have different
policies, and the same state may have different policies at
different times. But any policy the state may choose to
adopt must operate in the same way on its own citizens
and those of other states. The privileges which it affords
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to one class it must afford to the other. Any law by which
privileges to begin actions in the courts are given to its
own citizens and withheld from the citizens of other states
is void, because in conflict with the supreme law of the
land.” In the course of the opinion (p. 148) it is said:
“The right to sue and defend in the courts is the alternative
of force. In an organized society it is the right conserva-
tive of all other rights, and lies at the foundation of orderly
government. It is one of the highest and most essential
privileges of citizenship, and must be allowed by each state
to the citizens of all other states to the precise extent that
it is allowed to its own citizens. Equality of treatment
in this respect is not left to depend on the comity between
the states, but is granted and protected by the federal Con-
stitution.”

In Corfield v. Coryell, 4 Wash. C. C. 871, the court held
that among the particular privileges and immunities that
are deemed fundamental in the constitutional provision,
above referred to, is the right to institute and maintain ac-
tions of any kind in the courts of this state.

Speaking of the same constitutional provision, in Slaugh-~
ter-House Cases, 16 Wall. (U. 8.) 36, 77, the court said:
“Tts sole purpose was to declare to the several states, that
whatever those rights, as you grant or establish them to
your own citizens, or as you limit or qualify, or impose re-
strictions on their existence, the same, neither more nor
less, shall be the measure of the rights of citizens of other
states within your jurisdiction.”

In Cole v. Cunningham, 133 U. S. 107, 113, it is said:
“The intention of section 2 of article IV (Fed. Const.) was
to confer on the citizens of the several states a general citi-
zenship, and to communicate all the privileges and immuni-
ties which the citizens of the same state would be entitled
to under like circumstances, and this includes the right to
institute actions.” .

In Blake v. McClung, 172 U. S. 239, 256, it is said: “A
state cannot forbid citizens of other states from suing in its
courts, that right being enjoyed by its own people.”
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We are not unmindful of the fact that in Morrison v.
Illinois C. R. Co., 101 Neb. 49, this court, in speaking of
the right of a nonresident to maintain a transitory action
in the courts of this state, held that the trial court, in the
exercise of sound judicial discretion, had jurisdiction to
hear and determine the action. In that case, however, the
contention was being made that the court, in the exercize
of its discretion, should have declined to entertain juris-
diction, and the holding was clearly intended to mean that
the court did not abuse its discretion. It was not, in fact,
held that it was a matter of diseretion, though that infer-
ence might be drawn from the language used.

If the legislature of the state could not deny to a non-
resident the right to bring and maintain an action in the
courts of this state, when such right is given to its citizens
to maintain a like action, certainly it does not lie within
the power of the court, in the exercise of a discretion, to
deny such a right. Section 1084, Comp. St. 1922, provides:
“The district courts shall have and exercise general, original
and appellate jurisdiction in all matters, both civil and erim-
inal, except where otherwise provided.”

There is no provision of our statute denying a nonresident
of Nebraska the right to maintain an action in the courts
of this state. The statute above quoted does not purport
to vest any discretion in the court, and even if it did so
we have no doubt that it would be invalid, as contravening
the above-quoted provision of the federal Constitution.
The statute is mandatory that the district court shall exer-
cise jurisdiction and it is not in its power to discriminate
between residents and non-residents.

The judgment of the district court is therefore reversed
and the cause remanded for further proceedings.

REVERSED.
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CI1TY OF HASTINGS, APPELLANT, V. WILLIAM SAUNDERS,
APPELLEE.

FILED MARCH 19, 1926. No. 24968.

1. Master and Servant: EMPLOYERS' LIABILITY AcT: TIME FOR
FiLiNng CrLaiM: LATENT INJURY. Where an employee is acci-
dentally injured, and such injury is latent and of a progressive
nature, and subsequently culminates in a compensatory disability,
a claim for such injury under our employers’ liability act may be
filed with the compensation commissioner at any time within one
year after the culmination thereof.

2. Bvidence examined, and held sufficient to sustain the judgment
of the trial court. '

APPEAL from the district court for Adams county:
WILLIAM A. DILWORTH, JUDGE. Affirmed.

Charles E. Bruckman, Paul E. Boslaugh and Edmund P.
Nuss, for appellant.

Tibbets, Dungan & Tibbets, cont'r'a.

Heard before MORRISSEY, C. J., ROSE, DEAN, DAY, Goop,
THOMPSON and EBERLY, JJ.

THOMPSON, J.

In this action William Saunders, an employee of the city
of Hastings at the date of the accident here involved, seeks
to recover under our compensation act for total permanent
disability. The districet court for Adams county found in
his favor, from which judgment the city appeals, chal-
lenging recovery on two grounds: That claimant did not
lodge his claim with the compensation commissioner within
one year after the accident; and that settlement of all dam-
ages was had between the parties and full payment made
long prior to such filing with the commissioner.

As we view the record, the employment is admitted, and
also that the accident arose out of and in the course of the
same; that the disability caused thereby is total and of a
permanent nature. We further find that the injuries suf-
fered by the claimant were, as to a part thereof, of such a
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character as not to be easily detected; that they were of a
progressive nature, slow in their development, and did not
fully culminate until within about eleven months before
the claim was lodged with the compensation commissioner ;
that the city, as well as the insurance company indemnify-
ing it, and the claimant, at all times recognized that com-
pensation was due the claimant by reason of the accident;
and the city and such insurance company so dealt with the
claimant up until about five months before the lodgment
of this claim.

Considering the above facts, together with others re-
flected by the record, to hold with the city that this claim
was barred by reason of not having been filed with the
commissioner within a year from the date of the accident
would be a denial of justice, and would be to give the
act a strict rather than a liberal construction, as the act
provides, and as we have held, should be done. As we view
the situation here presented, the law as applied to the facts
in the cases of Selders v. Cornhusker Oil Co., 111 Neb. 300,
and McGuire v. Phelan-Shirley Co., 111 Neb 609, is con-
trolling in the case now under con51deration, and the con-
clusion of the trial court that the claim was not barred is
right.

The contention on the part of the city that settlement was
had under, and in accordance with, the compensation act
stands denied by the claimant, and resisted on the ground
of fraud and mistake. On the issue thus raised, conflict-
ing evidence was introduced, and was of such a nature
as would warrant the court in finding for or against such
contention. However, as the court under these conditions
found in favor of the claimant, this finding will be followed
in this court unless clearly wrong (Anderson v. Kiene, 103
Neb. 778), which latter is not so found by us.

The judgment of the trial court is, in all things,

AFFIRMED.
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LupLow KING, ADMINISTRATOR, APPELLEE, V. DOUGLAS
COUNTY, APPELLANT.,

FILED MARCH 19, 1926. No. 23727,

1. Highways: MAINTENANCE: LIABILITY OF GOUNTY. Where the
proper authorities engage in grading or paving a highway which
the county is liable to keep in repair, and do not close the same,
but permit the continuance of public travel thereon, or on parts
of said highway not under- construction, or not occupied by the
improvements in the course of construction, and damages accrue
in consequence of the insufficiency or want of repair of the por-
tion of the public highway over which the continuance of such
travel is permitted, the person sustaining the same may recover
in a proper case against the county.

PresuMPTION., The presence of a well-traveled track,
obviously in recent use, situated within the confines of a regu-
larly established rural highway, and connecting with a public
highway open to travel, with no barriers thereto, and no warn-
ing signs thereon, constitutes a continuing invitation to the
traveling public to use the same, and justifies the assumption
that tliose chargeable with its maintenance have performed their
duties, and that the portion of the highway occupied by such
traveled tracks is reasonably safe for the accommodation of
the public.

MAINTENANCE: CARE REQUIRED. Where the boundary

of a public highway, and also the traveled portion thereof, are

. within two feet of the perpendicular banks of a ditch, the bed

of which is fifteen feet below the traveled track of said road,
ordinary care requires the erection and maintenance of a barrier.

INJURY To TRAVELER: LIABILITY oF COUNTY. Where
injury .results to a traveler upon a highway, caused by the com-
bined effect of the county’s negligence and another cause, over
which the party injured has no control, and for which he is not
responsible, and which the county has not in any manner oc-
casioned, but which, the county’s negligence not concurring,
would not have resulted in the injury suffered, the county is
liable for the injury thereby inflicted.

APPEAL from the district court for Douglas county:
ALEXANDER C. TROUP JUDGE. Affirmed.

W. W. Slabaugh and Henry J. Beal, for appellant
Baker & Ready, contra.
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Heard before MORRISSEY, C. J., ROSE, DAY, Goop, THOMP-
SON and EBERLY, JJ.

EBERLY, J.

Action to recover damages for the death of his intestate
by Ludlow King, as administrator of the estate of Emma
Nancy King, deceased, against the county of Douglas and
Allied Contractors, Inc., for failure to properly construct
and maintain a public highway extending east from Elk-
horn, Nebraska, and also for failure to establish and main-
tain suitable barriers and warnings thereon. On the trial
in the district court for Douglas county, Nebraska, there
was an instructed verdict for Allied Contractors; plaintiff
had verdict and judgment against Douglas county, and the
defendant county has appealed. ‘

The record discloses that the road in question is a sec-
tion of the Lincoln highway, then and theretofore one of
the principal thoroughfares of the state, established and in
general use for many years. During the year 1920 that
portion of the highway on which the accident occurred was
graded, and a roadway 18 feet in width on the southerly
side of that highway was paved. During the construction
and before completion of this improvement the accident
occurred.

The scene of the accident may be roughly described as
a somewhat irregular triangle formed by the north line of
the Lincoln highway pavement, the north boundary of the
then traveled portion of that highway, and the north and
south public road which intersects the Lincoln highway
near Elkhorn. The base at the line of this intersection
may be taken as 75 feet; the perpendicular and hypotenuse
extending eastward from the base unite at a point approxi-
mately 775 feet from the base line. A ditch situated north
of the Lincoln highway, at a point approximately 600 feet
east of the base, makes a bend to the southward and its
banks, for a short distance at the point of its nearest ap-
proach, are vertical and some 15 feet in height roughly
parallel to and within 2 feet of the traveled track forming
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the north boundary of the triangle described, and within 15
feet of the paving thereon. Westward from the point of
nearest approach the course of this creek or ditch is screened
by trees, bushes, and weeds. At the time of the accident
no barriers guarded the banks of this ditch at or west of
the place of the accident. At this place also the excavated
earth deposited on the north side of the pavement on the
Lincoln highway caused a sharp incline sloping from the
pavement to the north. The traveled track at the time of
the accident passed over and across this incline. The evi-
dence as to the sharpness of the incline varies somewhat;
some witnesses testifying that the south wheel track at this
point was ten inches higher than the north wheel track, and
other witnesses estimating the difference in height at two
feet. At all events the fact must be admitted that trucks,
autos, wagons, and other conveyances made common use of
the passageway as a public road during the paving of the
Lincoln highway, and that all points embraced within the
triangle herein described were within the confines of the
traveled portions of the Lincoln highway.

About 4:30 p. m. in October, 1920, deceased, driving a
Ford touring car en route from Aurora, Nebraska, to Oma-
ha, Nebraska, approached the intersection of the Lincoln
highway and the public road from the north. The con-
tractors were just finishing the pavement at the point of
junction between ‘the two roads. On inquiry she was ad-
vised by the employees of the contractors to proceed by the
traveled dirt road forming the hypotenuse of the triangle
described. As she entered it presented the appearance of
a well-traveled highway. There were several tracks well
traveled which merged into a single track 600 feet ahead
of her. There were no signs or barriers to warn her that
the road was closed or dangerous. There is no evidence
of what transpired at the time of the accident or immedi-
ately prior thereto. A short time later the automobile,
with its rear end slued around to the eastward, was found
in the ditch opposite the point of its nearest approach to
the highway. Mrs. Ludlow King, the driver, was Kkilled,
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and the children were too young to tell the story of the
accident.

On the roadway above and slightly to the west of where
the automobile lay in the ditch, it appeared, according to
some witnesses, that the dirt had been scooped or scraped
outward from the south track of the traveled way toward
and to the brink of the ditch. This would indicate a lateral
movement of the automobile, and in connection with the
position of the Ford in the ditch below, and in considera-
tion of the other evidence of the case, would justify the
jury in the conclusion that during the occurrence of the
accident there had been a skidding of the rear wheels to-
ward and into the ditch.

While it may be said that the real cause of the skidding
may never be known, yet it is patent from the evidence
that, whatever the cause of the accident was, it was beyond
the power of the driver to control. Mrs. King was an en-
tire stranger to the vicinity, making her first trip over this
highway. Even aside and apart from the direction given
her by the employees of the contractors to proceed by the
dirt highway, the entrance thereto being unobstructed by
barrier or sign, presenting the appearance of a generally
traveled public highway in present use, and being within
the confines of a long-established road, she had a right to
assume that it was reasonably safe for the accommodation
of the public at large. City of Central City v. Marquis,
75 Neb. 233. The evidence in the record is that she was
a careful driver, and that the automobile had been over-
hauled that very day and was in good condition.

There were no eye-witnesses. There is no substantial
evidence of want of care of the deceased preceding or during
the accident. Thus, the record as an entirety is not such
as would necessarily impose on the jury the duty, as a matter
of law, to find that the deceased, at the time of the accident,
was guilty of negligence in any degree. Contributory neg-
ligence is an affirmative defense, pleaded and tendered by
the defendant county. The form of the defense imposed
on this defendant is the burden of proof. Rapp v. Sarpy
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County, 71 Neb. 382; O’Brien Co. v. Omaha Water Co.,
83 Neb. 71.

It follows that the verdict of the jury in this case, in so
far as it necessarily determines the issue of contributory
negligence, is supported by the evidence.

There were no barriers at the point where the automobile
left the roadway and was precipitated into the ditch. The
unguarded banks-of the ditch at this place were 15 feet in
depth and within less than 2 feet of the traveled track,
which there passed over an incline sloping from the pave-
ment on the right to the brink of the ditch on the left.

The duty of the county to maintain its highway in a rea-
sonably safe condition for travel by persons using the
same in a reasonably prudent manner is not discharged
by keeping the traveled portions thereof free from obstruc-
tions and defects, but requires that ordinary care be used
to protect such persons from the dangerous places near
such traveled portions thereof outside of it, and so long
as any portion of the traveled highway may be fairly said
 to be within a zone of danger it must be deemed insufficient,
within the language of our statute, whether the primary -
cause of the danger be within the highway or outside there-
of. The insufficiency of highways is to be determined from
effects of causes, and not by the location of the same.

In view of the evidence, it may fairly be said that the
brink of the ditch with its steep banks within two feet of
the traveled track of the public highway at this point cre-
ated a condition which imposed upon the county authori-
ties the duty to provide barriers of sufficient strength to
have made said road reasonably safe for travel by the usual
modes, including automobile. The automobile involved in
the -present case was a Ford touring car, a comparatively
light machine with ordinary power. It would seem that
the striking power of this machine moving. laterally, or
moving, in fact, straight ahead, on consideration of the
condition of the roads at this point, would not be beyond
the power of any reasonably constructed barrier to resist.
Indeed, one of the real questions underlying the case, which
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the jury in this case determined by verdict in favor of
plaintiff, was whether a barrier sufficient for travel gener-
ally would have restrained this automobile and prevented
the accident. Such a barrier the county authorities were
required to erect and maintain if travel was to be permitted.
Their failures so to do rendered the county responsible for
the resulting insufficiency of the highway and liable for the
damage occasioned thereby. .

But the further question remains. The evidence plainly
discloses that probably the dangerous condition of the high-
way at the point of the accident might not have been the
sole cause thereof; that another cause in addition to the
insufficiency of the road concurred to produce the results.
This may be granted. The evidence, however, fully sus-
tains the conclusion that, whatever the cause or causes con-
tributing, in addition, to the insufficiency of the road may
have been, there were none of the causes for which the
deceased can be held responsible. And it also appears that,
but for the failure of the county to warn travelers, or close
the highway, or to erect sufficient barriers, the accident
would not have occurred.

The rule which the facts in the instant case invokes ‘s
that the mere fact that some other cause operates in con-
junction with the negligence of the defendant to produce
the injuries does not relieve the defepdant from liability.
The original wrong concurring with some other cause, and
both operating proximately at the same time, in producing
the injuries, makes it liable, whether the cause was one for
which the defendant was responsible or not. Beebe v.
Scotts Bluff County, 92 Neb. 501. See, also, City of Indian-
apolis v. Moss, T4 Ind. App. 129; Bond v. Billerica, 235
Mass. 119.

We deem, then, for the above and foregoing reasons, the
judgment of the distriect court must be affirmed, and in
affirming the judgment we have not overlooked the assign-
ment of errors of appellant not discussed in this opinion,
but we deem the facts and principles stated herein to be
controlling.
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The judgment of the district court is accordingly
AFFIRMED.
RoOSE, J., dissenting.
In my opinion the evidence is insufficient to prove action-
able negligence on the part of Douglas county.

OMAHA & COUNCIL BLUFFS STREET RAILWAY COMPANY,
APPELLEE, V. CITY OF OMAHA ET AL., APPELLANTS.

FiLep MARCH 19, 1926. No. 25225.

1. Municipal Corporations: DISCRETIONARY POWERS. “The courts
will not ordinarily inquire into the motive of a city council in
its exercise of a discretionary power conferred upon it by the
legislature.” Enders v. Friday, 78 Neb. 510.

2. Highways: RIGHT T0 USE. The right to use the public highways
of the state by the ordinary and usual means of transportation

* is common to all members of the public without distinction, and
extends to those engaged in the business of carrying passengers
or freight for hire by such ordinary and usual means of trans-
portation, as well as to individuals pursuing a strictly private
business, subject to the power of the state, by legislative enact-
ment, to impose reasonable and impartial regulations upon such
use, which power may be delegated by the legislature to the
governing bodies of municipal corporations.

8. Franchises. A franchise is a special privilege conferred by gov-
ernment upon individuals which does not belong to the citizens
of the country, generally, of common right.

4. Municipal Corporations: ORDINANCE REGULATING AUTOMOBILES.
Ordinance No. 12696 of the city of Omaha, passed and approved
June 30, 1925, examined and construed, and held to be regulatory
in its character, and not of a class of ordinances properly
described as ‘“any ordinance or resolution granting, extending,
changing, or modifying the terms and conditions of a franchise;”
and that permits granted in accordance with its terms are valid.

APPEAL from the district court for Douglas county:
WILLIAM G. HASTINGS, JUDGE. Reversed and dismissed.
John P. Breen, for appellants.

John L. Webster, contra.






























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































