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Mauer v. State.

E. G. MAUER V. STATE OF NEBRASKA.
FILED APRIL 16, 1925. No. 24229,

1. Criminal Law: INSTRUCTIONS. Mere nondirection by the trial

court will not work a reversal, when proper instructions cover-

o ing the point were not requested. Edwards v. State, 69 Neb.
386.

2. New Trial: NEWLY DISCOVERED EVIDENCE. “A new trial should
not be granted a party on the ground of newly discovered
evidence, unless he makes it appear that the newly discovered
evidence is material for him, and that he could not by the exercise
of reasonable diligence have discovered and produced it at the
trial.” Neal v. State, 104 Neb. 56.

3. Evidence examined, and found to support the verdict.

ERROR to the district court for Douglas county: CARROLL
O. STAUFFER, JUDGE. A ffirmed.

John M. Berger and Edwin C. Boehler, for plaintiff in
error.

0. S. Spilkman, Attorney General, and Lloyd Dort, contra.

Heard before MORRISSEY, C. J., DAY, Goop, THOMPSON
and EVANS, JJ.

Evans, J.

The plaintiff in error (hereinafter termed the defendant)
was convicted in the district court for Douglas county of the
offenses of unlawfully having in his possession a still and
mash, from which conviction and the judgment rendered
thereon he prosecutes error.

The errors relied upon for a reversal are: (2) That the
verdict is not sustained by sufficient evidence. (4) The court
erred in overruling the motion for a new trial. (5) Newly
discovered evidence material for the defendant in the court
below, now plaintiff in error, which plaintiff herein could
not with reasonable diligence have discovered and produced
at the trial. (23) The court erred in failing to give instrue-
tion covering circumstantial evidence. (24) The court
erred in failing to instruct the jury that the mere knowl-
edge of a crime being committed was not sufficient to con-
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vict, and that unless the defendant committed some overt
act he could not be guilty of possession of intoxicating
liquor and mash, as charged in the information. (25) The
court erred in refusing to sustain the plaintiff’s motion at
the close of the evidence for a directed verdict against the
defendant in error, State of Nebraska.

The assignment of error relative to the failure of the
court to instruct the jury as to particular matters raised by
assignments 23 and 24 were not presented to the trial court
and will not be further considered. Mere nondirection by
the trial court will not work a reversal, where proper in-
structions covering the point were not requested. Johnson
v. State, 53 Neb. 103; Maxfield v. State, 54 Neb. 44;
Edwards v. State, 69 Neb. 386.

The fifth assignment of error is based upon newly dis-
covered evidence, which it is claimed, should entitle the de-
fendant to a new trial. There was no application for a
.ccontinuance at or during the time of the trial, although each
individual whose evidence was desired by the defendant, so
far as appears, was so situated that his attendance upon the
trial court could easily have been secured, or depositions
taken. There is no showing of diligence. It follows that
this assignment is not well taken. Comp. St. 1922, secs.
10156, 10158; Cunningham v. State, 56 Neb. 691; Neal v.
State, 104 Neb. 56.

The remaining assignments rest upon the alleged insuffi-
ciency of the evidence to support the verdict and will be
considered together. The evidence of the state was given
by three officers, who, under a warrant, made search of the
premises, and was in substance as follows: The house.
where the still was found and where it was operated stood
alone, at a distance of .about 200 feet from the nearest
building, and 5 or 6 blocks from any other building. It was
a one and one-half story building, with nothing in the sec-
ond or upper story but the still and what pertained to its
use in the manufacture of intoxicating liquor, there being
nothing there which could be used in, or with reference to,
the home or dwelling. When the officers, on the day of the



420 NIBRASKA REPORTS. [VoL. 113

Mauer v. State.

search and arrest, arrived at the door, they could hear the
still in operation, the portion thereof used in heating mak-
ing* a hissing noise plainly audible and distinguishable.
There was considerable delay in gaining an entrance, re-
peated knocking upon the door being necessary to have an
inmate open it. After three or four minutes the door was
opened by a woman, to whom the search warrant was read
by one of the officers, the other two going immediately to the
upper story, where they found the defendant standing in
the door of a room in which was located the still. The con-
dition of the still at that moment was described by one
officer as “in operation” and by the other as then very hot,
and from which there was dripping the fluid being manu-
factured. All three officers said the still was very hot, and
that the fluid was “moonshine whiskey” dripping from the
coil which was a part of the still; that the defendant, so
standing in the door of the room in which the still was lo-
cated, was ‘hatless and in his shirt sleeves. He gave his
name as Mauer, and, when asked what he was doing, said
he did not live there, but was “visiting,” and answered no
other questions. He requested several times to be permitted
to go down-stairs. There was found up-stairs in the build-
ing and in close proximity to the still 15 barrels of corn
mash and a 10-gallon can of liquor. The still, the mash and
the liquor were identified and received in evidence. No per-
son except the defendant was up-stairs. No persons but
the woman, who gave the name of Vanderpool, and the de-
fendant were in the house. It was stipulated that the de-
fendant had no permit to manufacture intoxicating liquors.
“When the defendant became a witness in his own behalf
he testified he had been there 15 minutes, that he was look-
ing for a pair of pliers he had loaned to Mr. Vanderpool,
in whose name the lease for the building stood. He did not
find the pliers. He also testified that he had been there
several times before and had seen the still operated,but made
no repoi't of the fact. The woman who opened the door to
the officers gave her name as Mrs. Vanderpool. She was
requested by the officers to notify her husband when he
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came home to appear at the police station. He did not ap-
pear. On the following day, when examined by the officers,
the premises were vacant. The search was made between
3 and 4 o’clock in the afternoon, and, when examined that
night at 11 o’clock by one of the officers, it seemed to be
vacant. From the foregoing facts the jury found the de-
fendant guilty, and under the circumstances they were
warranted in so doing. Bush v. State, 112 Neb. 384. There
was no error in the overruling of the defendant’s motion
for an instructed verdict made at the close of the state’s
case, or in overruling his motion for a new trial.
The judgment of the district court is
AFFIRMED.

GEORGE W. STEWARD, APPELLEE, V. MRS, M. ELLIOTT,
APPELLANT,

FILED APRIL 16, 1925. No. 24369.

Parent and Child: CuUSTODY OF INFANT. “In a controversy for the
custody of an infant of tender years, the court will consider the
best interests of the child, and will make such order for its
custody as will be for its welfare, without reference to the
wishes of the parties.” Schroeder v. State, 41 Neb. 745.

APPEAL from the district court for Douglas county: L. B.
Day, JUDGE. Reversed in part, and remanded, with
directions.

Magney & Magney, for appellant.
John Adams, contra.

Heard before MORRISSEY, C. J., DAY, GooDp, THOMPSON
and EvaNs, JJ.

EvANs, J.

This is a habeas corpus proceeding brought by George W.
Steward against Mrs. M. Elliott to determine and settle the
custody and control of a minor child, called George W.
Steward, Jr., by the appellee, and John L. Stewart, Jr., by
the appellant. The chief issue presented by the evidence in
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the trial court was the paternity of the child, the appellee
claiming to be its father, while the appellant denied this and
claimed one John L. Stewart to be the father. The trial
court found the appellee was the father and awarded him
the custody of the child. From this judgment the appellant
appeals.

The facts, so far as necessary to a consideration of this
‘case, are as follows: The appellee and the mother of the
child were married on February 15, 1911. The wife of the
appellee, the mother of the child, and the appellant were
at that time personal friends and so continued until the
death of the former on March 18, 1918. The child was
born on January 18, 1917. The appellee was a waiter
traveling over the country and only occasionally being at
the home of his wife. After the death of the mother, who
died from tuberculosis, the child was taken by the appellee
for a time to Battle Creek, Michigan. Upon correspondence
between the appellant and the appellee it was agreed that
the appellant should take the child and keep him until ap-
pellee should be able to provide a home for him. Under this
agreement the appellant has since retained custody and con-
trol of the child. The appellee has, during the time the
child has been with the appellant, sent to her the sum of
$385, and has also taken out on the child’s life and for its
benefit policies of insurance, the value of which is approxi-
mately $800. A short time previous to the suing out of
the writ, and in objecting to appellee’s request for the re-
turn to him of the child, the appellant denied that the ap-
pellee was the father of the child and refused to deliver it
to the appellee. An examination of the record discloses
evidence which sufficiently supports the finding of the trial
court as to the paternity of the child. It is also found by
the court, and fully supported by evidence, that the appel-
lant, during the time that she has had custody and control
of the child, has furnished him a good home, cared for him
properly, and procured for him proper educational facili-
ties and religious training. It is also established by the
evidence that the appellee has again married, and that he
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has a home and is engaged in business in Battle Creek,
Michigan. The record is silent as to whether the child
would be welcome in appellee’s home and would be taken
care of properly.

The parent is the natural guardian of his child, and this
‘“‘court has never deprived a parent of the custody of a child
merely because on financial or other grounds a stranger
might better provide.” Norval v. Zinsmaster, 57 Neb. 158,
And a respondent “could only show himself entitled to the
custody of the child by proof of the allegations of the par-
ents’ unsuitability.” In re Application of Thomsen, 1 Neb.
(Unof.) 751.

There is no evidence that the child will be welcome in the
relator’s home. The child is now in a home to which the
relator committed it, and is well cared for. The relator
proposes to remove the child from the jurisdiction of the
court. Under such conditions the welfare of the child will
be best served by allowing it to remain in its present home
until it has been made to appear that it will be welcome and
well cared for in relator’s home. The judgment of the dis-
trict court is therefore affirmed in so far as it finds and
fixes the paternity of the child, but modified in so
far as it awards the custody of the child to the relator, and
the custody of the child is, for the time being, awarded to
the appellant, without prejudice to any future application
by the relator for the custody of the child, based upon a
showing of his ability to care for and furnish to the child
a proper home. The case is therefore remanded, with direc-
tions to enter a judgment in accordance with this opinion.

REVERSED IN PART, AND REMANDED, WITH DIRECTIONS.

GLADYS HANFORD, APPELLEE, V. OMAHA & COUNCIL BLUFFS
STREET RAILWAY COMPANY, APPELLANT.

FILED APRIL 16, 1925. No. 23045.

1. Street Railways: DUTY AT STREET INTERSECTIONS. It is the
duty of the motorman in charge of a street car when approach-
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ing a street intersection to keep a sharp lookout for travelers
upon the street, and have his car under such control that it can
be readily stopped.

NEGLIGENCE: - QUESTION FOR JURY. Where a motor-
man was momentarily unable to see, his eyes being filled with
tears occasioned by being strangled by an insect blown into his
mouth and throat, and took his handkerchief to wipe his eyes,
and, while so doing, permitted his car to drift onward so that,
when he could again see, he was so close to a car ahead of him
that he was unable to avoid a collision, held, that the question
of his negligence was for the jury.

DAMAGES: QUESTION FOR JURY. Where a pregnant
woman at a street intersection, standing within a few feet of
the track upon which two of defendant’s street cars collided,
was greatly frightened thereby and jumped back, and immediately
felt sick, and three days later suffered a miscarriage, the rea-
sonableness of her fright and subsequent conduct were questions
for the jury.

4. Negligence. Where one to whom another owes a legall duty is
placed by the latter’s negligence in a position of reasonably
apprehended peril, and is injured in a reasonable attempt to
escape, the negligent person is liable in damages.

5. Damages. Where a pregnant woman is placed in a position of
reasonably apprehended peril by the negligence of one owing
her a legal duty, and suffers a miscarriage as the proximate
result of shock and fright produced by such negligence, she may
recover damages from the wrongdoer.

6. CAUSE OF ACTION. Physical injury proximately re-
sulting from fright or terror, produced by negligence of another
charged with a duty to the injured person, gives a cause of
action.

7. Verdict for $2,000 for miscarriage and attendant suffer-

ing held not excessive.

APPEAL from the district court for Douglas county:
CHARLES A. Goss, JUDGE. Affirmed.

John L. Webster, for appellant.
Kennedy, Holland, DeLacy & MecLaughlin, contra.

Heard before MORRISSEY, C. J., Goob, ROSE, and EVANS,
JJ., REDICK and SHEPHERD, District Judges.
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REDICK, District Judge.

Action for damages for personal injuries. The facts
upon which plaintiff bases her action are, that as plaintiff
approached the intersection of Twenty-fourth and H
streets, city of Omaha, intending to take a street car going
south, she observed one of defendant’s cars stopping at the
north side of the intersection and started running in an
effort to catch it, but it started forward at about the time
that she reached the east curb of Twenty-fourth street,
when the motorman, perceiving her, beckoned her to come
on and brought the car to a stop at the point where its
rear end was about in the middle of the intersection. Plain-
tiff thereupon left the curb and approached the street car.
At the same time a following street car was approaching
from the north at a distance of one-half block to a block,
the motorman of which saw the plaintiff, and plaintiff saw
the following car. Plaintiff continued on her course until
she was within two and one-half to four feet of the first
car, when the following car crashed into the first car with
sufficient force to break a two by two piece of oak wood, a
part of the fender, and caused the breaking of a glass in
the front vestibule of the first car by impact with the elbow
of the motorman who was thrown against it. The negli-
gence charged is negligently and recklessly running into the
standing car in close proximity to plaintiff, and not main-
taining a proper lookout. The first car was only moved a
few inches by the collision, and the fender of the second
car was only slightly damaged, so that by tying it up with
a rope the car could proceed. The plaintiff alleges that by
the collision occurring so close in front of her she was
caused to jump backward, whereby she suffered a strain
causing her to become sick within one hour and to suffer a
miscarriage within three days after the accident; that she
was compelled to go to a hospital and undergo medical and
surgical treatment; that she suffered great pain and will
continue to suffer in the future.

The answer of the defendant was a general denial. The
jury found for the plaintiff and assessed her damages at
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$2,000, and from judgment therefor defendant appeals.

The defendant alleges error in the giving of a number
of instructions by the court. We have examined them care-
fully and, unless it exist in those hereafter noted, we find
no error in them. They correctly presented to the jury
the questions of negligence and proximate cause in accord-
ance with the theory of the plaintiff.

Instruction Nos. 9 and 10 by the court, and No. 2 re-
quested by defendant and refused, present the serious ques-
tion to be determined on this appeal, and they are as
follows:

“Instruction No. 9. You are instructed that the fact that
the plaintiff was not struck by the street cars or by any part
of said cars would not bar her from recovering against de-
fendant, if you believe and find that the defendant was
guilty of negligence as set forth in plaintiff’s petition, and
that such negligence resulted in the street cars in question
running together, and that the plaintiff at said time while
in the exercise of due care was in such close proximity to
said collision as to cause her, in the exercise of reasonable
care and as a proximate result of the collision to jump back-
. wards, or step backwards suddenly, and if you believe and
find further that the said sudden step or jump backwards,
"if you find she did so step or jump backwards, caused the
plaintiff to suffer physical injuries.”

“Instruction No. 10. If you find from a preponderance
of the evidence that the collision was the result of negli-
gence on the part of the employee or employees of the de-
fendant, and that, as a natural and proximate cause thereof,
the plaintiff, while in the exercise of reasonable care, was
caused to jump or suddenly to step backwards because of
the collision of the cars in such close proximity to her and
because of a reasonable fear on her part of danger to her-
self, then you are instructed that for such physical injuries
as you find, from a preponderance of the evidence, were suf-
fered by plaintiff as the natural and proximate result
thereof, the plaintiff would be entitled to recover against the
defendant.”
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“Defendant’s Request No. 2. You are instructed that if
you believe from the evidence that, at the time of the col-
lision in question, plaintiff became frightened, and received
a nervous shock, and that the subsequent miscarriage of the
plaintiff was due to and caused by the mental fright and
nervous shock which the plaintiff suffered as the result of
the collision, then, and in that event, the plaintiff cannot
recover, and your verdiet must be for the defendant.”

By instruction No. 8 the court told the jury that, if the
defendant was negligent as charged, and plaintiff had
reasonable ground to believe that she was in a place of
peril by reason of the collision, and in jumping back acted
as a reasonably prudent person, and if as a proximate
result of her movement back she suffered injuries, their
verdict should be for the plaintiff. We do not deem it
seriously contended that this instruction does not state the
law applicable to the state of facts recited therein, and we
think the evidence was sufficient to submit those questions
to the jury.

But the defendant contends that it was a question for
the jury whether the miscarriage suffered by the plaintiff
was the result of her jumping backward or of the fright
which she received on account of the collision, defendant’s
position being that in the latter event defendant would not
be liable, and, therefore, the court erred in not presenting
to the jury defendant’s theory of the cause of the accident.
Defendant’s proposition is that the law does not award
damages for mere fright, and, a fortiori, that it will not
award damages for the consequences of fright. That
damages may not be recovered for mere fright unaccom-
panied or followed by physical injuries proximately result-
ing therefrom is well settled. And it is also well established
that fright and mental anguish and suffering following a
physical injury caused by negligence are proper elements of
damage to be considered by the jury. The authorities are
divided upon the question whether damages may be re-
covered for physical injuries resulting wholly in conse-
quence of fright, such as nervous prostration and its at-
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tendant ills, and, in the case of a pregnant woman, a mis-
carriage. The question is new in this jurisdiction and must
be determined from general principles and authoritative
precedents based upon sound reasoning.

The industry and learning of counsel on both sides have
presented for our consideration a multitude of cases quite
sufficient to present a complete exposition of the holdings
of the various courts and the reasons underlying them.
We have examined most of them, but it would be imprac-
ticable to consider them in detail, and we must be content
with a reference to a number of leading cases on both
. sides and a statement of our conclusions. For the purposes
of the discussion, we will assume that the defendant owed
" a duty to the plaintiff, under the circumstances, not to
negligently injure her, and that it failed in that duty; that
defendant was justifiably frightened by the collision, and
that the miscarriage and attendant suffering of plaintiff
was the proximate result of her fright. Stripped of all
details, then, the question is: If plaintiff had merely stood
still and in the natural order of things suffered a misecar-
riage solely as the result of fright, may she recover?

We will now examine a number of leading cases cited by
defendant. Mitchell v. Rochester R. Co., 151 N. Y. 107,
was a case where the horses of one of defendant’s street
cars were negligently turned toward the plaintiff and were
stopped in such close proximity to her that she stood be-
tween the horses’ heads, but her body was not touched in
any manner. As the result, she was very badly frightened,
became unconscious, and suffered a miscarriage. It was
held, as stated in the syllabus: “No recovery can be had for
injuries sustained by fright occasioned by the negligence of
another, where there is no immediate personal injury.”
The court said: “If it be admitted no recovery can be had
for fright occasioned by the negligence of another, it is
somewhat difficult to understand how a defendant would be
liable for its consequences. Assuming that fright cannot
form the basis of an action, it is obvious that no recovery
can be had for injuries resulting therefrom.” A recovery
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was denied on principles of public policy, the danger of fic-
titious or speculative claims being presented, and that the
damages were too remote. One of the cases cited in sup-
port of the opinion was Lehman v. Brooklyn City R. Co.,
47 Hun (N. Y.) 355, which merely announced the doctrine,
but without discussion or citation of authority.

Ewing v. Pittsburgh, C. & St. L. R. Co., 147 Pa. St. 40,
was also cited. In that case the woman plaintiff was in her
house near defendant’s railroad track, upon which there
was a collision which threw the cars onto plaintiff’s prem-
ises and against her dwelling-house, greatly frightening
her, so that she became sick and disabled and suffered great
‘mental and physical pain. It was held that no cause of
action existed, for the reason that plaintiff had suffered
no bodily harm, that defendant owed her no duty to protect
her from fright, and that her injuries were too remote.

In Phillips v. Dickerson, 85 Ill. 11, plaintiff was in bed,
but the defendant did not know that fact, or that she was
within hearing, and the plaintiff was greatly frightened by
the noise of a fight on the porch, near her bedroom, between.
plaintiff’s husband and defendant. The case does not dis-
cuss the question under review but held the injuries, a
miscarriage, too remote.

Morris v. Lackowanna & W. V. R. Co., 228 Pa. St. 198,
held: “The rule is applicable to a miscarriage resulting
from a nervous shock to a woman occasioned by an electric
car in which she was riding bumping over the track at an
open switch,” there ‘being no evidence to warrant a finding
that the miscarriage was caused by any physical injury.

Reed v. Ford, 129 Ky. 471, was another case of fright
occasioned by an assault by defendant upon a third person,
the defendant not knowing of her presence in an adjoining
room, and plaintiff suffering no physical injury, and it was
held: “No recovery can be had for injuries resulting from
mere fright caused by the negligence of another, where no
immediate personal injury is received”—citing Mitchell v.
Rochester R. Co., supra, and Gulf, C. & S. F. R. Co. v. Hayter,
93 Tex. 289. It was also held that negligence under the cir-
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cumstances could not be imputed to defendant or regarded
as the proximate cause of plaintiff’s injuries.

Nelson v. Crawford, 122 Mich. 466, held that fright oc-
casioned plaintiff by a practical joke played by defendant
disguised as a woman and entering plaintiff’s bedroom, her
husband being present, plaintiff suffering a miscarriage
from the shock, presented no cause of action, as plaintiff
suffered no bodily injury.

St. Louis, I. M. & S. R. Co., v. Bragg, 69 Ark. 402, was
where plaintiff and her children were put off a train on a
dark night at a place where she was required to cross a
«cattle-guard to reach the depot, and it was held: “That
nervous prostration and permanent ill health caused by
fright on discovering that she had to cross the cattle-guard
was not the natural and probable consequences of defend-
ant’s negligence,” the court remarking: “If any fright
existed, it must certainly have been over in a minute or
two, when assistance arrived. We therefore feel compelled
to hold that the long train of physical ills of which she com-
plains was not the natural or probable consequence of de-
fendant’s negligence.” i

Hutchinson v. Stearns, 115 App. Div. (N. Y.) 791, ap-
plied the rule of the Mitchell case to the claim of the plain-
tiff to recover damages for being deprived of the services
of his wife who suffered a miscarriage occasioned by becom-
ing frightened during an assault by defendant upon her
husband. A similar case was McGee v. Vanover, 148 Ky.
737, in which it was stated by the court' that it seems to be
well settled that the law allows no recovery for injuries
resulting from mere fright, caused by the wrongful act or
negligence of another, where no immediate personal injury
is received.

A case much relied upon is Spade v. Lynn & B. R. Co.,
168 Mass. 285, holding: “In an action to recover damages
for an injury sustained through the negligence of another,
there can be no recovery for a bodily injury caused by mere
fright and mental disturbance.” The facts were that plain-
tiff was a passenger upon defendant’s car, and that defend-
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ant’s agent, in attempting to remove an intoxicated person,
negligently created a disorder and quarrel in the car, where-
by plaintiff was subjected to a severe nervous shock by
which she was physically prostrated and suffered great
mental and physical pain. The case seems to be strictly
within the language of the general principle, as no bodily
injuries preceded, attended or followed the mental distress.
After stating that the exemption from liability for mere
fright, terror, alarm or anxiety does not rest upon the
assumption that these do not constitute an actual injury,
or may not be the direct and immediate consequence of the
negligence, the court, by Allen, J., proceeds: “It must be
admitted that a timid or sensitive person may suffer not
only in mind, but also in body, from such cause. Great
emotion may and sometimes does produce physical effects.
The action of the heart, the circulation of the blood, the
temperature of the body, as well as the nerves and the
appetite, may all be affected. A physical injury may be
directly traceable to fright, and so may be caused by it.
We cannot say, therefore, that such consequences may not
flow proximately from unintentional negligence, and if com-
pensation in damages may be recovered for a physical in--
jury so caused, it is hard on principle to say why there.
should not also be a recovery for the mere mental suffering
when not accompanied by any perceptible physical effects.
It would seem, therefore, that the real reason for refusing
damages sustained from mere fright must be something
different ; and it probably rests on the ground that in prac-
tice it is impossible satisfactorily to administer any other
rule.” And further: “The logical vindication of this rule
is, that it is unreasonable to hold persons who are merely
negligent bound to anticipate and guard against fright
and the consequences of fright; and that this would open a
wide door for unjust claims, which could not successfully be
met.”

Among other cases cited by defendant are: Victorian
Railways Commissioners v. Coultas, 13 App. Cas. (Eng.)
2992 (criticized in Duliew v. White, 2 K. B. (Eng.) (1901)
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669, and disapproved in Bell v. Great Northern R. Co., 26
L. R. (Ir.) 428) ; Miller v. Baltimore & O. S. W. R. Co., 78
Ohio St. 309; Huston v. Freemansburg Borough, 212 Pa. St.
548; Gulf, C. & S. F. R. Co. v. Trott, 86 Tex. 412, mental
suffering only; Smith v. Gowdy, 196 Ky. 281; Braun v.
Craven, 175 Il1. 401, holding that St. Vitus’ dance as a con-
sequence of fright was not reasonably to be expected.

The above cases sufficiently show the theory upon which
the mental anguish rule, if we may so term it, has been
applied to cases where the mental disturbance proximately
results in bodily or physical injuries, and the reasons sup-
porting that rule made use of to deny recovery for such
bodily injuries.

There is equally respectable authority sustaining the
affirmative of our postulate. Pankopf v. Hinkley, 141 Wis.
146, was an action for damages for a miscarriage as the
result of severe fright and shock. The petition alleged that
plaintiff suffered an injury to her body, and the ruling was
upon demurrer, but the opinion treats the miscarriage as
the bodily injury. The occasion of plaintiff’s fright was
the negligent striking of the horses attached to the carriage
in which she was riding, by the automobile of the defend-
ant, and the allegation was that, as the result of said fright
and shock, plaintiff suffered a miscarriage. The court held:
“When physical injury flows directly from extreme fright
or shock, caused by the ordinary negligence of one who
owes the duty of care to the injured person, such fright
or shock is a link in the chain of proximate causation as
efficient as physical impact from which like results flow.”

In Lindley v. Knowlton, 179 Cal. 298, the action was to
recover damages for injuries to the physical health of the
plaintiff occasioned by fright due to an attack upon her
and her children by an escaped chimpanzee. She was not
touched by the animal, and her ill health was due solely to
- fright, and the court, in distinguishing the case from those
denying recovery for mere fright, remarked that those
cases were only applicable where the fright alone is made
the gravamen of the action, but that in the case at bar
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physical detriment was pleaded and there was evidence in
support thereof.

In Baltimore & O. R. Co. v. Harris, 121 Md. 254, a rail-
way engineer, while his train was standing at a highway
crossing and the plaintiff, a young woman, was passing in
front .of the engine, blew an unusually and unnecessarily
loud whistle and permitted an unnecessary amount of steam
to escape from the engine, greatly frightening plaintiff and
causing her, as a direct result of the fright, to fall, striking
her face upon one of the rails, injuring her teeth and break-
ing her jaw. The contention of the defendant was the
same as here, that as there was no physical impact there
could be no recovery, but the holding was otherwise, on the
strength of the case of Green v. Shoemaker & Co., 111 Md.
69, which will now be considered. In that case it was held:
“When material physical injury has resulted from fright,
caused by defendant’s wrongful act, an action lies to re-
cover damages therefor; but no action lies to recover dam-
ages for mere fright which does not result in a physical
injury.”” The case was for throwing rocks and stones
against the plaintiff’s dwelling through blasting operations
by defendant, and the question was stated to be: “Does a
cause of action lie for physical injury resulting from
fright and nervousness caused by the wrongful acts of the
defendants?”” The case is not strictly in point, as it is
based rather upon defendant’s acts constituting a nuisance,
a direct tort, rather than mere negligence, but serves to
distinguish between actions for mere fright and those for
physical injuries resulting from fright.

A case squarely in point for the plaintiff is Purcell v.
St. Paul City R. Co., 48 Minn. 134, where plaintiff was a
passenger on defendant’s street car and suffered a miscar-
riage caused solely by great fright occasioned by the ap-
parent imminence of a collision between the car and a cable-
car at a crossing, which situation was due to defendant’s
. negligence. The sudden fright and shock threw her into
violent convulsions, resulting in a miscarriage and subse-
quent illness. No collision occurred, and plaintiff suffered
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no immediate bodily injury; her only injuries were due to
fright. The court, after reviewing two cases where the
plaintiff was injured in an endeavor to escape an imminent
peril, and discussing the question of proximate cause, said:
“In such case, though there comes, as an intermediate cause
between the negligence and the injury, a condition or opera-
tion of mind on the part of the injured passenger, the
negligence is nevertheless the proximate cause of the in-
jury.” Defendant’s counsel seeks to distinguish this case
on the score of the increased care due from a carrier to a
passenger, but we do not appreciate the distinection, for in
any case of negligence the foundation is a breach of duty,
and when such breach is shown it seems immaterial, upon
the question of liability, whether ordinary or extraordinary
care was required.

Morey v. Lake Superior T. & T. Co., 125 Wis. 148, was
where the plaintiff without negligence approached within
three or four feet of defendant’s railroad track at a cross-
ing, and was so severely frightened by the approach of
defendant’s train without having given any warning signal
that he became unconscious and fell toward and partly on
defendant’s track and was struck by the train. It was held
that plaintiff’s injuries were proximately caused by the
negligence of defendant.

In Kimberly v. Howland, 143 N. Car. 898, it was held:
“Mere fright unaccompanied or followed by physical injury,
cannot be considered as an element of damage; but where
the fright occasions physical injury not contemporaneous
with it, but directly traceable to it, a right of action for
such injury, resulting from a negligent act, arises.” Also:
“Where the plaintiff’s evidence shows that the wife was
lying on her bed heavy with child at the moment the rock
crashed through the roof of her home, and, though it did
not strike her, it greatly shocked her nervous system, and
nearly caused a miscarriage, and that she has never re-
covered from the effects of it: Held, that she has a right
of action for the physical injury sustained —a wrecked
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nervous system—resulting from negligence whether wilful
or otherwise.”

In Simone v. Rhode Island Co., 28 R. 1. 186, it was held:
““Where the negligence of the defendant is such as to cause
fright, and as a natural consequence of such fright a series
of physical ills follow, or if the fright as a cause gives rise
to nervous disturbances and those in turn to physical
troubles, the defendant is liable for the physical results of
its own negligence, although there was no actual physical
injury at the time of the accident.” The action was to re-
cover for loss of services of plaintiff’s daughter who was
incapacitated through physical injuries resulting from
fright and nervous shock caused by a collision on defend-
ant’s street railway. While this was a carrier case, no
emphasis was laid upon that circumstance, and the New
York and Pennsylvania cases and others cited by defendant
are discussed and disapproved, and Purcell v. St. Paul City
R. Co., 48 Minn. 134, Sloane v. Southern C. R. Co., 111 Cal.
668, and Dulieuw v. White, supra, followed. In the Dulieu
case the case of Victorian Railways Commissioners wv.
Coultas, supra, upon which the case of Mitchell v. Rochester
R. Co., 151 N. Y. 107, was largely based, is learnedly dis-
cussed and held not to state the true doctrine, and the court
held: “Damages which result from a nervous shock oc-
casioned by fright unaccompanied by any actual impact may
be recoverable in an action for negligence if physical in-
jury has been caused to the plaintiff.”

In Arthur v. Henry, 157 N. Car. 438, the following ‘in-
struction was approved: ‘“Mere fright is not actionable.
Because a man or woman gets frightened at something, it
is not actionable. If you find that the plaintiff in this cause
was frightened, that she was put in fear, the court charges
you that that is not actionable; but if you find that she was
put in fear and frightened to such an extent that she suf-
fered physical pain, suffered in body and mind, and was
made sick, and that such fright and fear were brought about
by the negligence of defendant and was its proximate cause,
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then the law says it is actionable.” The case followed
Kimberly v. Howland, supra.

Sloane v. Southern C. R. Co., 111 Cal. 668, held that,
while mental suffering alone gave no cause of action, a
shock to the nervous system producing bodily suffering is
a physical injury compensable in damages.

In Sternhagen v. Kozel, 40 S. Dak. 396, it was held:
“When physical injury accompanies a fright as its effect,
the injured party may recover for the fright, for the
physical injury, and for any mental injury accompanying
such fright and physical injury, the same as where fright
results from physical injury.”

Plaintiff also cites O’Meara v. Russell, 90 Wash. 557;
Duliew. v. White, supra; Gulf, C. & S. F. R. Co. v. Hayter, 93
Tex. 239. Valuable notes discussing the subject will be
found in Huston v. Freemansburg Borough, 3 L. R. A. n.
8. 49 (212 Pa. St. 548), and 38 R. C. L. 525, sec. 80.

The rule contended for by defendant is a very narrow -
one, and, even in jurisdictions sustaining it, its harshness
is recognized to such an extent that the slightest physical
impact is sufficient to prevent its application. In McGee v.
Vanover, 148 Ky. 737, two persons assaulted plaintiff’s hus-

band in her presence, by which she was greatly frightened,
" and one of them “struck or pushed” her aside that he might
get at the husband. No bodily injury to plaintiff was there-
by occasioned, but she was allowed to recover against the
one pushing her for being immediately and continuously
subjected to great physical and mental suffering, which
caused a miscarriage, though recovery was denied against
the other assailant of the husband.

In Warren v. Boston & M. R., 163 Mass. 484, it was held
that being compelled to jump out of a buggy through fright
caused by defendant’s negligence was a sufficient physical.
injury to prevent the application of the rule. See, also,
Armour & Co.v. Kollmeyer, 161 Fed. 78.

The rule as announced in Spade v. Lynn & B. R. Co., 168

Mass. 285, and White v. Sander, 168 Mass. 296, was frankly
~ stated to be “not put as a logical deduction from the gen-
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eral principles of liability in tort, but as a limitation of
those principles upon purely practical grounds.” Smith v.
Postal Telegraph Cable Co., 174 Mass. 576. '
Let us then consider the reasons underlying the rule and
their force when applied to the present situation. It is said
that mental anguish is so easily simulated, and so wholly
within the subjective consciousness of the plaintiff, that no
adequate means exist for administering justice in such
cases ; that there is no rule for measuring the damage; this
is the doctrine of expediency or public policy. This is quite
persuasive in those cases definitely within the class de-
scribed. Such ca’ses are illustrated by Long v. Chicago, R.
I. & P. R. Co., 15 Okla. 512, and Nichols v. Central V. R.
Co., 94 Vt. 14, where damages were sought for mental
anguish occasioned by the negligent dropping of caskets by
which the corpses of relatives of plaintiff were exposed;
Kramer v. Ricksmeier, 159 Ia. 48, the cause being use of
violent language by defendant over the telephone; also in
the telegram cases, where recovery is sought for mental
suffering only—Western Union Telegraph Co. v. Chouteau,
28 Okla. 664, where they are exhaustively collated, and
Southern Express Co. v. Byers, 240 U. S. 612, for delay in
delivery of a casket and burial clothes. Whatever may be the
true basis for it, the rule is no doubt salutary when applied
to cases within its reasoning ; but when we consider that the
very matters for which recovery is denied upon such reasons
are permitted to be considered and measured when they are
the result of trauma, the force of the argument is somewhat
diminished as the same difficulties are present. These dif-
ficulties disappear, however, when actual physical injury
exists, either as a cause or result of fright; and the doctrine
of expediency has no application. We do not deem it a
logical deduction that because there can be no recovery for
mere fright, ergo, there can be none for the consequences
of fright. Because in the one case it is not possible to prove
legal damage furnishes no reason for denying them when
they may be proved. It is everywhere conceded that, if
by negligence of defendant the plaintiff is placed in a posi-
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tion of peril and is greatly frightened thereby, and in a
reasonable effort to escape suffers physical injury, he may
recover; and yet his injury is tha consequence of fright.
To illustrate: Plaintiff is driving over a railroad crossing
and just escapes being struck by a train negligently oper-
ated by defendant. If he suffers severe nervous shock and
mental agony, and no more, there can be no recovery. But,
if in his effort to escape he jumps from his vehicle and
breaks his leg, defendant is liable, if his act was reasonable
under the circumstances. The most that can be said is that
in some cases recovery may not be had for the consequences
of fright; but this refutes the logic of the rule.

In Dulieu v. White, supra, Kennedy, J., aptly remarked:
“It may, I conceive, be truly said that, viewed in relation to
an action for negligence, direct bodily impact is, without
resulting damage, as insufficient a ground of legal claim as
the infliction of fright. That fright, where physical injury is
directly produced by it, cannot be a ground of action merely
because of the absence of any accompanying impact appears
to me to be a contention both unreasonable and contrary
to the weight of authority.”

We think the situation is well stated by the annotator in
the Huston case, 3 L. R. A. n. s. 49: “The courts which
argue that, if there can be no recovery for fright alone, it
must logically follow that there can be no recovery for the
consequences of the fright, lose sight of the fact that in the
first case the sole basis of the action is the fright, which
the courts regard as too intangible and uncertain to be the
foundation of a right to damages, while in the second case
the basis of the action is not the fright, but the physical
injury, a tangible, material harm, which the law has always
regarded as a legal injury.” ,

Some cases hold that the damages are too remote; that
they cannot be considered the proximate result of the neg-
ligence because of the intervening fright; but before an in-
tervening cause may operate to insulate the negligence, it
must be an independent cause—one not set in motion by
defendant. So we are of opinion, upon familiar principles,
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that if defendant’s negligence was the proximate cause of
fright, and fright, in natural and probable sequence, the
proximate cause of physical injury, the chain of causation
is complete, and the fright is not an independent cause.
Puyrcell v. St. Paul City R. Co., 48 Minn. 134.

In the case at bar it is clearly established that the mis-
carriage may have been caused by the fright alone of plain-
tiff, or by the jump backward. It follows from what we
have said that plaintiff was entitled to recover whether her
injuries resulted from the jump backward or solely from
the fright, and that the court did not err in refusing de-
fendant’s request No. 2, nor in giving instructions 9 and 10.

It is further contended that defendant was guilty of no
negligence. The evidence for defendant is to the effect that
the motorman in charge of the second car, upon observing
the first car start forward from the usual stopping place,
released his brake and allowed the car to drift southward
about half a block in the rear of the first car; that an insect
was blown into his mouth and throat, strangling him and
causing his eyes to water, whereupon he took his handker-
chief to wipe his eyes, and when he was able to open them
discovered that the first car had stopped about 20 feet in
front of him; that he used all proper efforts, but was unable
to prevent the collision. We think the question was for the
jury. The motorman was not so incapacitated as to relieve
him from all responsibility in the control of his car. It
was his duty to keep a lookout for travelers when approach-
ing the intersection, and he had seen the plaintiff. He
might have collided with her instead of the car. The jury
might well conclude that, if he was momentarily unable to
keep a proper lookout, he might, in the exercise of ordinary
care, have applied the brake until he could see, instead of
assuming that the first car would continue on its way and
allowing his car to proceed. Counsel for defendant states
he would have been guilty of negligence if he had permitted
himself to become blinded; but, having become blinded
without his fault, the question is not whether he was negli-
gent in attempting to wipe his eyes, but in allowing his car
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to drift while so doing. It is suggested that there was no
obligation upon defendant to protect plaintiff from fright.
This was stated in Ewing v. Pittsburgh, C. & St. L. R. Co.
147 Pa. St. 40, in a case where plaintiff was in her house
a distance from the railroad. The true rule is stated in
Smith v. Gowdy, 196 Ky. 281: “The law imposes no obliga-
tion to protect from fright and the consequences thereof
when disconnected with and unaccompanied by a legal
duty.” In this case, as we have seen, there was a legal duty
to keep a lookout for plaintiff.

It is urged that the motorman on the second car was not
aware of the delicate condition of plaintiff, and therefore
the miscarriage could not have been anticipated by him as
the natural or probable consequence of a failure on his part
to exercise ordinary care. We think the correct rule for
actions for negligence is that the wrongdoer is liable for all
injury directly resulting from the wrongful acts, whether
their particular form or character could or could not have
been foreseen by him, and therefore the fact that the motor-
man did not know of the delicate condition of plaintiff does
not relieve the defendant from liability for the actual, direct
consequences of such wrong. Brown v. Chicago, M. & St. P.
R. Co., 54 Wis. 342; Cowan v. Western Union Telegraph
Co., 122 Ia. 379; Mann Boudoir Car Co. v. Dupre, 54 Fed.
646 ; Colorado Springs & I. R. Co. v. Nichols, 41 Colo. 272;
Morris v. St. Paul City R. Co., 105 Minn. 276.

Lastly, it is urged that the damages are excessive. The
court is in no better situation than the jury to determine
the damages; in fact, not so favorably placed, not having
the benefit of seeing the plaintiff and the witnesses. The
question is peculiarly for the jury, and the amount awarded
($2,000) warrants no inference of passion or prejudice on
their part. Neither is it out of line with verdicts in similar
cases as collected in 17 C. J. 1119, sec. 460. The jury were
properly instructed that they should not allow any damages
for the death of the unborn child, or mental suffering, sor-
row or regret thereby occasioned plaintiff. Under these
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circumstances we do not feel warranted in reducing the
judgment.
AFFIRMED.

RALPH CLARE, APPELLEE, V. EDWARD SEWELL ET AL.,
APPELLANTS.

FiLEp APRIL 16, 1925. No. 23058.

Attachment: DAMAGES. Evidence examined, and found insufficient
to sustain the verdict for damages to a growing crop of corn by
reason of a wrongful levy of an attachment.

APPEAL from the district court for Knox county: WIL-
LIAM V. ALLEN, JUDGE. Affirmed on condition.

Fred H. Free and W. A. Meserve, for appellants.
J. F. Green and M. F. Harrington, contra.

Heard before MORRISSEY, C. J., ROSE, GooD and EVANS,
JJ., REDICK and SHEPHERD, District Judges.

REDICK, District Judge.

Action upon the attachment bond for damages for wrong-
ful issuance and levy of an attachment. Defendant Edward
Sewell brought suit for damages against Ralph Clare, and
procured the issuance of an attachment for the sum of
$5,000 and had the same levied upon a drug store operated
by Clare and 100 acres of growing corn, on August 16,
1920. The defendants N. A. Sewell and Frank McColley
were sureties upon the bond. On November 6, 1920, upon
motion of the defendant in that case, the attachment was
dissolved and the property levied upon returned to the de-
fendant herein. Later on, a demurrer was sustained to
the petition in the damage suit and the same was dismissed.
The plaintiff claims damages in the sum of $500 attorney’s
fees in securing discharge of the order of attachment,
$1,800 depreciation in the value of the corn crop, and dam-
ages to the stock of goods and interruption of business, all
in the total sum of $5,000, with interest fromyv November
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6, 1920. The defendants admitted the issuance and levy of
the attachment and denied each and every other allegation
of the petition. The case was submitted to the jury, which
returned a general verdict for the sum of $2,936.19, and a
special verdict under an instruction of the court finding the
damages to the drug stock to have been the sum of $1,200.
Judgment was rendered on the general verdict, and defend-
ants appeal.

It was agreed upon the trial that $500 was a fair amount
of damages to be allowed as attorney’s fees, and the jury
found that the damage to the drug store was $1,200 which,
with interest to the date of the judgment $136.19, would
be $1,336.19, or a total of $1,836.19. Appellants contend,
therefore, and we think correctly, that the jury allowed the
sum of $1,100 as damages to the crop of corn, and, further,
that there is no competent evidence to sustain the verdict
on this item. This is the only question presented by the
appeal, the appellants contending’ that plaintiff should be
required to remit the sum of $1,100 or that a new trial
should be granted.

We think the point is well taken. We find it difficult to
perceive how the value of a growing crop of corn could be
injured by levying a writ of attachment upon it. The crop
had not matured; it was not interfered with; it was left
in the field; all the labor had been performed upon it; no
portion of it was lost or destroyed, and its possession after
about 75 days was returned to the owner in the same con-
dition as when levied upon, except as it had been matured
by the process of nature. The measure of damages for the
destruction of a growing crop, as by flood or fire, is its
value as such at the time of its destruction, taking into
consideration the labor and expense of planting it and cylti-
vating it, and the market value of the probable yield in
bushels or pounds if it had matured, and the value of the
use of the ground, and perhaps other similar items. But
this crop was not destroyed or injured in any way. The
plaintiff testified it was worth $30 an acre on the date
of the levy, and was worth only $12 an acre when the at-
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tachment was dissolved; but this latter figure is based
upon the number of bushels gathered and the price per
bushel at which it was sold in February, 1921. The proposi-
tion is ridiculous. The plaintiff seeks to sustain it upon
the theory that the market price of corn had fallen from
what it was in August to what the corn sold for in February,
but if this is true the plaintiff has failed to convince us that
the levy of the attachment had any potential effect upon
the price of corn, and, of course, if it had not, the defend-
ants would not be responsible for plaintiff’s loss occasioned
by the drop. It is further contended that plaintiff might
have hedged his corn on the Chicago market and thereby
protected himself from loss. He had never done that, and,
while he says he would have done it in this instance, we
think such consideration is entirely too speculative as a
basis for the assessment of damages. We think the verdict
is unsupported by the evidence to the extent of $1,100, and
plaintiff will be required to remit that sum from the judg-
ment within 30 days from the filing of this opinion, or the
judgment will be reversed and new trial granted; other-
wise, affirmed for the sum of $1,836.19, with interest from
the date thereof.

If plaintiff files in this court, within 30 days remittitur
of $1,100 of the judgment, as of the date thereof, judgment
of the district court will be affirmed for the sum of $1,836.19,
with interest as of the date thereof; otherwise, said judg-
ment of the district court will be reversed and the cause

remanded.
AFFIRMED ON CONDITION.

GEORGE H. ALLEN ET AL., APPELLEES, V. PERCY JAMES Lowe
ET AL., APPELLANTS,

FIiLED APRIL 16, 1925. No. 23119.

Replevin: ACTION ON BonND, Under section 9446, Comp. St. 1922,
the obtaining of a judgment against the plaintiff in replevin and
return of an execution thereon for want of sufficient property
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whereon to make the amount of such judgment are conditions
precedent to the bringing of an action upon the replevin bond.

APPEAL from the district court for Lanéaster county :
WILLARD E. STEWART, JUDGE. Reversed, with directions.

John E. Lowe and H. C. Lowe, for appellants.
Sterling F. Mutz and William C. Parriott, contra.

Heard before MORRISSEY, C. J., DEAN, DAY and THOMP-
SON, JJ., and REDICK, District Judge.

REDICK, District Judge.

This is an action upon a replevin bond in which the
plaintiffs recovered judgment in the lower court, and the
defendants appeal. The facts are that the defendants in-
stituted an action in replevin against the plaintiffs to re-
cover the possession of an automobile in the justice court of
Lancaster county, and obtained possession of the car upon
giving the bond in suit. It having been ascertained upon
the appraisal that the property was of a value greater than
the jurisdiction of the justice court, an order was made
transferring it to the district court, but the transfer was not
effected without delay, as required by the statute, and upon
motion of the defendants in that action the transcript was
stricken from the files on the ground that the court was
without jurisdiction, and nothing further has been done
looking to the prosecution of the action. Thereupon this
acticn was brought upon the replevin bond, which was condi-
tioned as required by statute, that the plaintiff shall duly
prosecute the action and pay all costs and damages which
may be awarded against him. There seems to be no ques-
tion but that the failure of plaintiffs in the replevin suit
to have the action transferred and docketed in the district
court in time to give that court jurisdiction of the case
was a breach of the condition of the bond to duly prosecute
the action. It is also well established that this is an inde-
pendent condition of the bond and becomes effective regard-
less of the other conditions. Budracco v. National Surety
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Co., 182 N. Y. Supp. 590; Biddinger v. Pratt, 50 Ohio St.
719 ; Siebolt v. Konatz Saddlery Co., 15 N, Dak. 87. There-
fore, the action is well brought, unless section 9446, Comp.
St. 1922, is applicable. That section is as follows:

“No suit shall be instituted on the undertaking given
under the provisions of this article before an execution, is-
sued on a judgment in favor of the defendant in the action,
shall have been.returned that sufficient property whereon to
levy and make the amount of such judgment cannot be
found in the county.”

In Hershiser v. Jordan, 25 Neb. 275, it was held under a
similar statute that a petition which failed to allege a judg-
ment and issue and return of execution was demurrable.
In that case the replevin action had been properly trans-
ferred to the district court, but was dismissed because the
right to the possession of the property in controversy had
been determined in a former action to be in the defendant,
and although the property had been delivered to the plain-
tiff under the writ. The above case was followed in Mulhall
v. McVay, 2 Okla. 534, the section in question being in
force in the territory at that time in a case in which there
had been a judgment for the return of the property, but
not for its value in case it could not be returned. The lower
court found that the property could not be returned and
rendered judgment upon the bond for $90 and costs, but
the supreme court reversed the judgment holding that under
the section in question the obligee in the bond was abso-
lutely precluded from bringing action against the surety
until he had first reduced the claim for damages growing
out of the subject-matter of the original replevin action
to judgment against the principal and had execution issued
thereon and returned unsatisfied—citing Cutler v. Roberts,
7 Neb. 4. It was held that the statute entered into and
became a part of the bond. In Scott v. Scott, 50 Mich. 372,
where the replevin action abated and suit was brought upon
the bond, it was held under a similar statutory provision
as that of this state that the action could not be maintained,
and that the sureties could only be called upon to respond
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in damages after judgment rendered, and execution issued
and returned as the statute provides.

The appellees cite in support of the judgment of the lower
court a number of cases from different states, to wit, Mis-
souri, Iowa, Indiana, California, Illinois, Rhode Island,
Montana, Minnesota, and Kansas, but in none of these
states is there a statute similar to ours prescribing condi-
tions for the bringing of an action upon the undertaking.
He also cites two cases from New York, Budracco v. Na~
tional Surety Co., 182 N. Y. Supp. 590, and Verra v. Con-
stantino, 84 N. Y. Supp. 222. The statute of New York
provided: “A defendant, who has recovered a final judg-
ment, cannot maintain an action against the sureties in the
plaintiff’s undertaking, given to procure a replevin, until
after a like return (wholly or partly unsatisfied) of a simi-
lar execution against the plaintiff.” Section 1733, Code
Civ. Proe. It was held that this section did not preclude
action upon the bond in cases where no judgment had been
rendered. The statute of this state above quoted, however,
is not open to construction, and in effect requires a recovery
of judgment against the plaintiff and return of execution
as conditions precedent to an action upon the bond. There
are no exceptions in it. Each condition of' the bond is
subject to the inhibition. To insert an exception into it
under guise of construction would violate the plain language
and intent of the act.

The judgment of the district court is reversed and the
cause remanded, with instructions to dismiss the action

without prejudice.
REVERSED.

CHARLES E. LINN, APPELLEE, V. DODGE COUNTY BANK,
APPELLANT.

FI1LED APRIL 16, 1925. No. 23134.

1. Mortgages: PLEDGE OF MORTGAGE. A pledge of a real estate
mortgage without the note which it secures is void.
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2. Pledges: POWER To SELL. In absence of special authority or
agreement permitting him to do so, a pledgee has no right to
sell commercial paper held as a pledge, either at public or private
sale.

3. Conversion: DAMAGEs. The measure of damages for conversion
of a promissory note is its market value, or its present value
to its owner at the time of conversion, with legal interest.

APPEAL from the district court for Dodge county:
FREDERICK W. BUTTON, JUDGE. Affirmed.

Courtright, Sidner, Lee & Gunderson, for appellant.
Dolezal, Spear & Mapes, contra.

Heard before MoORRISSEY, C. J., DEAN, DAY and THOMP-
‘SON, JJ., and REDICK, District Judge.

REDICK, District Judge.

August 1, 1911, plaintiff gave his promissory note to
defendant for $2,000 due one year after date, with interest
at 10 per cent. Following the signature to the note and as
a part of the same instrument was the following: ,

“I hereby deposit with the above obligation, as collateral
security therefor, real estate mortgage for three thousand
“dollars at 6 per cent., date May 6, 1911, due March 1, 1916,
on the N. E. qr. of Sec. 24, Twp. 24, Range 2 in Madison
county, Nebraska, signed Knud Nelson & Marie Nelson.
With authority to sell the same without notice either at
public or private sale at the option of the holder or holders
hereof on the nonperformance of this promise, he or they
giving credit for any balance of the net proceeds of
such sale remaining after paying all sums due from
to the said holder or holders. * * * And it is further
agreed that the holder or holders hereof may purchase at -

sale.

“(Signed) Charles E. Linn.”
The mortgage referred to as collateral security, together

with the note for $3,000 for which it was given as security,

were delivered to the bank at the time the principal note

was given.
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The note of plaintiff not having been paid, the defendant,
after due notice of its intention to do so, advertised in a
newspaper that on October 2, 1914, it would sell said
Nelson note, secured by said mortgage, at public auction
to the highest bidder. The sale took place as advertised,
and, there being no other bidders, the defendant bought

said note and mortgage for the sum of $2,117, being the

full amount then due upon plaintiff’s note. Subsequently
but before the maturity of the collateral note, defendant
procured the Nelsons to execute a new note and mortgage
to the bank for an extended period of time, at an expense
to the bank of $150. It is conceded that the Nelson note
and mortgage were worth their face value. Some eight
months after the sale, plaintiff demanded the difference be-
tween the amount due upon his note and the value of the
collateral, which was refused. This action is brought by
the plaintiff to recover such difference as for conversion,
and asking for. an accounting. There was a judgment for
the plaintiff for $1,373, from which defendant appeals.

The judgment of the lower court went upon the holding
that the written pledge, above set forth, of the mortgage
alone was void because the mortgage was a mere incident to
the debt it secured and had no separate existence (citing
Webb v. Hoselton, 4 Neb. 308) ; and, secondly, there was no
authority in the pledgee to sell the note. We see no escape
from these conclusions, with the result that the sale of the
collateral by the bank was void. The law is well established
that in the absence of special authority or agreement per-
mitting him to do so, a pledgee has no right to sell com-
mercial paper held as a pledge, either at public or private
gale. 81 Cyc. 839. But, even though the assignment of the
mortgage were valid, no authority is contained in the writ-
ing to sell the note, with reference to which the defendant
is in a plight like unto that which confronted our Hebrew
friend when the learned Portia in construing the bond in
suit remarked, “This bond doth give thee here no jot of
blood;” so, to paraphrase, «“This writing doth give thee
here no right to sell the note.” It is argued by the learned



VoL. 113] JANUARY TERM, 1925. 449

Linn v. Dodge County Bank.

counsel for defendant that, inasmuch as the petition of
plaintiff contained the following: “And the said note and
mortgage were given by plaintiff to defendant at its request,
"as security under the said writing, exhibit A, for the secu-
rity of said $2,000 indebtedness”—the plaintiff is precluded
from making the point. We think, however, that the
written contract must be construed strictly in accordance
with its terms. There is no suggestion that it is not in the
language intended by the parties, and no request has been
~ made to reform it ; therefore, we must take it as it is. The
situation was a pledge of the mortgage and note with
authority to sell the mortgage; but no authority to sell the
note is given by the writing which contains the whole agree-
ment of the parties.

Lastly, it is urged by defendant that the judgment is
excessive, in that no allowance was made for the expense
incurred by the bank in procuring a new mortgage, $150,
or for the difference between 10 per cent. interest on the
note of plaintiff and 6 per cent. the interest named in the col-
lateral note. As to the first item, it seems sufficient to sug-
gest that this was an expenditure entirely voluntary on the
part of the bank, for its own benefit, and, being based upon
the unauthorized sale of the collateral, plaintiff is not
chargeable therewith. As to the difference in interest, the
action being for conversion, the measure of damages is the
value of the property converted with legal interest. Wood-
worth v. Hascall, 59 Neb. 124. By the conversion, plain-
"tiff’s debt was paid and the excess of the value of the col-
lateral with lawful interest was due the plaintiff.

Judgment of the district court
AFFIRMED.

Note—See Mortgages 27 Cyc. 1286; Pledges 31 Cyec.
872, 882. '
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GEORGE MARODOLAC ET AL., APPELLANTS, V. FRED UHE ET
AL., APPELLEES.

FILED APRIL 16, 1925. No. 23024.

1. Pleading: AMENDMENT. An amendment to the petition may be
properly permitted upon trial, if it does not substantially change
the cause of action; but the amendment moved for in this case,
made at the end of the testimony, would not only have com-
pletely changed the original cause of action, but would have
been subversive and destructive of the same, and was properly
refused by the trial court.

2. Homestead: CONVEYANCE. A contract for the sale of a home-
stead, signed by both husband and wife, but not acknowledged,
if performed by the making and tender of a deed properly
signed and acknowledged on settlement day, may be enforced,
provided no renunciation of said contract has been declared by
either party, and that at the time of such tender the purchaser
makes no objection because the contract is not acknowledged.

APPEAL from the district court for Sarpy county: JAMES
T. BEGLEY, JUDGE. Affirmed.

George H. Merten and William McDonnell, for appellants.
E. S. Nickerson and H. A. Collins, contra.

Heard before MORRISSEY, C. J., ROSE, Goop and EVANS,
JJ., REDICK and SHEPHERD, District Judges.

SHEPHERD, District Judge.

This was a suit to recover $3,000 paid by plaintiffs on a
purchase by them of an eighty in Sarpy county, on the the-
ory that the contract of purchase and sale was breached
by the defendants. The defendants, who were man and
wife, alleced in their answer that plaintiffs themselves
breached the contract of purchase and refused to take the
land, thereby damaging them in the sum of $5,000, for -
which they prayed judgment.

The case was tried to a jury and the trial resulted in a
verdict and judgment for the appellees (defendants) in the
sum of $543.16. The plaintiffs appealed, assigning as error
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on the part of the trial court the overruling of their motion
at the conclusion of the evidence to allow them to amend
their petition by alleging as an additional cause of action
that the said contract was for the sale of defendants’ home-
stead, was not acknowledged, and was consequently void;
also the giving of instructions Nos. 6 and 7, and various
rulings of the court.

The contract was in writing, made and signed by all of
the parties on the 8th day of September, 1920. It provided
that plaintiffs purchased for the sum of $27,650; that they
should pay $3,000 down, and $14,650 on the 1st day of
March, 1921, when the deed was to be delivered; and that
they should assume $10,000 of mortgages then on the
place. But it was not then acknowledged, though defend-
ants did acknowledge it on said 1st day of March, and ten-
dered it, together with an unimpeachable deed, on that day.

The district court was right in refusing to permit the
amendment, for two sufficient reasons: First, the amend-
ment desired would have been in conflict with the cause of
action originally alleged. The proof to support it would
have disproved the allegations of said original cause, which
was based upon the contract, and an alleged breach of the
same by the defendants. By the statute (section 8656,
Comp. St. 1922), amendment may be permitted if it does
not substantially change the cause, but the amendment
proposed would not only have been a substantial change of
such cause, but would have been subversive and destructive
of it. Such amendment is not to be allowed. Western
Cornice & Mfg. Works v. Meyer, 55 Neb. 440; Johnson v.
American Smelting & Refining Co., 80 Neb. 256 ; Westover
v. Hoover, 94 Neb. 596. Authorities might be multiplied
upon this point.

In the second place, the defendants tendered a deed, which
was duly signed and acknowledged by both husband and
wife, upon the day set for delivery. The statute was not
intended to protect purchasers, nor to furnish them techni-
cal defenses. Farmers Investment Co. v. O’Brien, 109 Neb.
19; Bigler v. Baker, 40 Neb. 325; Perry v. Ritze, 110 Neb.
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286; Lennartz v. Montgomery, 138 Minn. 170; Epperly v.
Ferguson, 118 Ia. 47; Smith v. Kibbe, 104 Kan. 159.

Space does not permit an extended statement of the
pleadings and evidence, both of which are voluminous. It
appears by the record, however, that defendants not only
pleaded, but proved sufficiently to support the verdict,
that they were in full compliance with the terms of the
contract on March 1, 1921; that it was plaintiffs, and
not they, who failed and refused to perform; that thereby
they suffered damages—largely because the land had de-
&£lined in value—to the extent of the $3,000 paid down, plus
the amount awarded in the verdict. Consequently, unless
there was an error committed upon trial, the verdict and
judgment must stand. ’

Instruction No. 6, which is challenged by the appellants,
is not a misstatement of the law, nor could it have been
misleading to the jury. It was to the effect that the defend-
ants had, by their sale to Beier (such a sale was made in
September), elected to treat the contract as broken and
rescinded. In so stating, the court did not settle the ques-
tion as to who broke it, or say or intimate that the breach
was by the plaintiffs. It only said that the defendants had
elected to so consider. The instruction does not pretend to
determine the right of defendants to so: assume and con-
sider, but only to state their theory and to settle the matter
of their remedy. This being the case, and we hold that the
conclusion is not to be gainsaid in reason, the objection to
instruction No. 7 is likewise without good ground.

The case was tried upon the theory that defendants had
elected their only ground of defense and recovery, namely,
that the plaintiffs had breached the sale, and that unless
they proceeded by action for damages upon breach, and
proved damages in excess of the $3,000 received, the recov-
ery had to be in favor of plaintiffs. It is true that defend-
ants also offered specific performance in their pleadings.
That might have been eliminated by timely motion, but
plaintiffs’ motion came too late when made upon trial. The
reason is that they had joined issue in their reply to defend-
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ants’ answer and cross-petition which stated a case of dam-
ages. In any event, the ruling of the court upon said motion
could be no more than harmless error. Vernon v. Union
Life Ins. Co., 58 Neb. 494. And, in any event, the remedy
of damages was the only one that remained to defendants.

It remains to be said that there was abundant testimony
to show that the parties agreed, on and after the time of -
entering into the contract, that certain taxes and a mortgage
of $5,000 on the land would be discharged on settlement
day out of the $14,650 then to ‘be paid by the plaintiffs.
Plaintiffs denied this and testified to the contrary, basing
their refusal to perform upon the proposition that said
taxes and mortgages were not paid, and shown to be paid
on the abstract. This was the question of fact to be decided
by the jury. It was properly submitted by the court and
the verdict upon the evidence seems fair.

The objections of the plaintiffs to certain specific rulings
of the court upon trial are disposed of in our determination
of the questions above considered, and the judgment of the
district court must be, and is,

AFFIRMED.

CARL NELSON, APPELLANT, V. ALVILDA NELSON ET AL.,
APPELLEES.

FILED APRIL 16, 1925. No. 23110.

1. Aliens: RIGHT OF INHERITANCE. A child born to a citizen of
the United States during his residence abroad, and residing
there in her minority, is not a nonresident alien, and may in-
herit the lands of her father in Nebraska.

A nonresident alien who married a citizen of
the United States in 1908 while the latter was residing in her
country became by that act a citizen of the United States, and,
as such, entitled to inherit, even though she continued to live
abroad, provided she complied with the federal law enabling her
to retain her citizenship.

3. Citizens: EXPATRIATION. Section 3959 of the fedefal statutes
(4 U. S. Comp. St. 1916) establishing a presumption that a
naturalized citizen of the United States expatriates himself by
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two years of residence in the country of his nativitiy was en-
acted to relieve this country from the duty of protecting its
citizens long abroad in certain cases; and this presumption is
rebuttable, not only by the presentation of evidence to a diplo-
matic or consular officer, but by other sufficient means and
circumstances.

4. Judgment: JURISDICTION, Held, in this case, that the petition
filed by the appellees, and positively verified by the next friend
of one of the defendants, was sufficient to perform the function
of the jurisdictional affidavit and answer required by section
8590 of the Compiled Statutes of 1922, and that the trial court
committed no error in so holding, and in the judgment rendered.

APPEAL from the district court for Frontier county:
CHARLES E. ELDRED, JUDGE. Affirmed.

Beeler, Crosby & Baskins, for appellant.
1. J. Nisley, W. A. Stewart and J. A. Williams, contra.

Heard before MORRISSEY, C. J., DEAN, DAY and THOMP-
SON, JJ., REDICK and SHEPHERD, District Judges.

SHEPHERD, District Judge.

Chris Nelson was a naturalized citizen of the United
States, who had accumulated about $12,000 worth of per-
sonal property and a half-section of land in Frontier county.

In May of 1908 he sailed for Denmark. On the 18th day
of December of the same year he was married to his wife,
Alvilda, in that country; and by her he had a daughter,
Hertha Oman, born on the 28th day of May, 1910. In 1913
he returned to Nebraska to attend to some legal business
in connection with his land, after which he went back to
Denmark, where he died, November 21, 1915. Afterward,
by proceedings in the county court of Dawson county, his
estate was duly settled and his personal property was dis-
tributed to his widow and daughter, the court adjudging
that these persons were his sole heirs, and entitled to his
real estate by descent.

. This lawsuit was brought on the 18th of February, 1919,
by Carl Nelson, a brother of the deceased, who resided in
America, to quiet the title to said land in himself. In his
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petition, which named the widow and child as defendants,
he alleged that he was the owner of the property, and that
he was in possession of the same; that Chris had verbally
agreed to deed it to him if he would pay the costs and ex-
pense of a certain-lawsuit then pending upon it, pay certain
other claims against him, and pay him in addition the sum
of $800; that he had fully performed his contract and was
entitled to the property; and that the widow, Alvilda, had,
as a matter of fact, conveyed it to him by deed dated in
March of 1917, but that the interest of the child clouded the
title, though the latter had received payment therefor. Ser- .
vice was by publication. Plaintiff had decree according to
the prayer of his petition.

A year later, the widow and her daughter filed a petition
-in the case, alleging that only constructive service was had
upon them, and that they had no actual notice of the pen-
" dency of the suit; that they duly inherited the land from
Chris Nelson, and that they had a good defense to the action
of the plaintiff; that plaintiff and their decedent never
entered into any contract of the kind described in plain-
tiff’s petition, and that the plaintiff paid no consideration,
as alleged therein; that plaintiff had procured his decree
by false and fraudulent allegations and testimony, and that
he had likewise obtained the described deed from the de-
fendant Alvilda Nelson, i. e., by falsely representing to her,
through his brother, Niels Nelson, that the land was of no
value, and that the deed desired was to the three surviving
brothers of the deceased to enable them to sell said land
and out of the proceeds thereof to satisfy a surety indebted-
ness contracted by the deceased during his lifetime. They
also alleged in their said petition that the plaintiff had col-
lected rents on the land in the sum of $1,000. They prayed
vacation of the plaintiff’s decree, an accounting with him,
the setting aside of the deed to him, and a partition between
themselves.

After demurrer, which was overruled, plaintiff answered, "
alleging the insufficiency of defendant’s petition to vacate;
denying all of the hereinbefore set out allegations of such
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petition ; alleging that he had expended upon the land, over
and above receipts therefrom, the sum of $1,819.82; alleg-
ing further that the defendants Alvilda and Hertha Oman
were in any event nonresident aliens who never did, and
never could, inherit said land; and praying for a dismissal
of defendant’s petition and for a confirmation of the decree
already entered, or, in case this could not be granted, an
accounting and a judgment in his favor, together with a
sale of the land to satisfy the sum found due him.

The decree of the court upon trial was in favor of the
~ defendants, awarding them the land in equal shares, subject

to judgment in favor of plaintiff and against all of it in
the sum of $73.28, with interest thereon at 7 per cent.
per annum, and subject to a judgment for $891 with in-
terest at 7 per cent. in favor of plaintiff and against Alvilda
Nelson’s undivided half. It also provided for the setting
aside of the deed to the plaintiff and for the partition of the -
property as prayed.

The appeal is upon five assignments of error, which will
be considered in order.

Complaint is made by the appellant that the district court
erred in refusing to quash the depositions. It is grounded,
as appears from the motion made upon trial, upon the as-
sumption that there was a translation of the evidence, and
that there was no certification that the translating officer
was sworn to truly translate. But the depositions were
taken by competent authority and at the place named in
the notice. The plaintiff cross-examined. The certificate
was in due form. No objections seem to have been made
before entering upon the trial. As a matter of fact, though
there are indications tending to support the statement of
fact in plaintiff’s motion, it does not conclusively appear that
any translation was involved. Under these circumstances,
the trial court committed no error in overruling the motion
and in receiving the depositions in evidence.

Another contention on the part of the appellant is that
the defendants or appellees were nonresident aliens and
could not take the land in question by descent from Chris
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Nelson. He relies upon the federal statute of March 2, 1907,
the pertinent part of which is as follows:

“When any naturalized citizen shall have resided for
two years in the foreign state from which he came, or for
five years in any other foreign state, it shall be presumed
that he has ceased to be an American citizen, and the
place of his general abode shall be deemed his place of resi-
dence during said years: Provided, however, that such
presumption may be overcome on the presentation of satis-
factory evidence to a diplomatic or consular officer of the
United States, under such rules and regulations as the de-
partment of state may prescribe. And provided, also, that
no American citizen shall be allowed to expatriate himself
when this country is at war.” 4 U. S. Comp. St. 1916, sec.
3959,

The theory of the appellant is that this statute in con-
nection with section 3961, also of the federal statutes, which
provides that a foreign woman who acquires citizenship by
marriage to an American shall only be permitted to retain
such citizenship in case she resides abroad by registering
before a United States consul within a year after the
termination of her marital relation, absolutely prevented
the defendant Alvilda Nelson from inheriting. And they
say that this results the more certainly, as far as Nebraska
real property is concerned, because of the Nebraska statute,
section 5687, Comp. St. 1922. And they further urge with
respect to the child Hertha Oman that, since she was born
on the 28th day of May, 1910, she did not become a citizen
of the United States, because on that date her father had
resided abroad and in the country of his nativity for two
years immediately theretofore.

In regard to the latter, it is to be observed that, while
the evidence shows that Chris Nelson left the United States
for Denmark about the middle of May, or in the latter part
of that month, it does not follow that he arrived in Denmark
during the month in question. He may have stopped in
England. He may have traveled on the continent before
taking up his abode in the country of his birth. The record
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shows that he was married in Denmark during December
of 1908, and there is no proof of his residence there prior
to that time and after he left the United States.

But granting, for the sake of the argument, that he
arrived in Denmark before the 28th day. of May, 1908, and
made that country his place of abode for two full years
prior to the birth of his daughter Hertha, it is not to be
concluded that he had lost his citizenship on the date men-
tioned. True, the federal statute states that the presump-
tion of expatriation arising from such residence may be
overcome by the presentation of satisfactory evidence to a
diplomat or consular officer of the United States, but this
does not deny the existence of other methods by which to
rebut the said presumption. Any sufficient evidence indi-
cating that he did not intend to renounce his allegiance and

to give up his citizenship would have the same effect.

’ A similar question arose in connection with the case of
Jebran Gossin. Opinions of Attorneys General, U. S., vol.
28, 504. Gossin, who was a native of Syria, had been
naturalized in the United States. Later he returned to
Syria and married a wife there, and after a period of two
years of residence in his native land came back to this coun-
try, bringing his wife with him. She was afflicted with tra-
choma, and the authorities held her at Ellis island for
deportation, relying on the construction of the statute that
only by presenting evidence to a diplomatic or consular
officer could the presumption that Gossin had ceased to be-
come an American citizen be rebutted. But the attorney
general held that the object of the statute was to relieve the
United States from the duty of protecting its citizens abroad
after the lapse of a reasonable period, and that the presump-
tion was rebuttable in other ways than by application to
such officials, chief among which was a return to America.
The opinion strongly indicates that the evidence presented
by the record in the case at bar was enough to justify
the court in finding and adjudging that Nelson did not
expatriate himself by his residence in Denmark. He kept
his land in the United States, he returned to look after it
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in 1913, and he told his wife that he considered the United
States the best country in the world, asking her to go there
with him and declaring that he intended to retain his
American citizenship. A fixed purpose to terminate his
*allegiance to the United States was necessary, under the
circumstances, to work a forfeiture of his citizenship.
State v. Jackson, 79 Vt. 504. We have no difficulty in de-
ciding that Chris Nelson was to his death a citizen of this
country. Nor can we conclude otherwise than that his
daughter Hertha was born a citizen of the United States,
and so remains. Children of citizens of the United States
"~ who are born in foreign countries are citizens of the United
States. The citizenship of the child is determined by that
of the father, and though the latter reside in another coun-
try the child will be a citizen of this if the father has not
forfeited or surrendered his allegiance thereto. Wolff v.
Archibald, 14 Fed. 369 ; Ware v. Wisner, 50 Fed. 310 ; State
v. Adams, 45 1a. 99; 4 U. S. Comp. St., sec. 3963.

Turning our attention to Alvilda Nelson, the widow of the
deceased and the mother of his child, and to the question
of whether or not she inherited, it may be conceded that
in order to retain her right to take and to hold by descent
she should, under section 3961 of the federal statutes, supra,
have registered before a United States consul within a year
after the death of her husband. But there is nothing in
the record to show affirmatively that she did not. If the
plaintiff asserts the fact, the burden is upon him to prove
it. Buckley v. McDonald, 33 Mont. 483. She became a
citizen at the time that she married Chris Nelson. United
States v. Williams, 173 Fed. 626. And we must so consider
her at present, in the absence of proof to the contrary.
It may be true that she will not be permitted to hold the
disputed land because of the Nebraska statute above referred
to, section 5687, Comp. St. 1922; but if by our law the
same is ever escheated to the state it must be by appropriate
proceedings and upon full compensation. :

- A third assignment of error is that the court erred in
overruling the plaintiff’s objection to the introduction of
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any testimony, for the reason that the petition to vacate
the judgment failed to state facts sufficient to constitute
a defense, the appellant taking the position that neither
under section 8590, nor section 9160, of the Compiled Stat-
utes of 1922, could the first judement of the court be set
aside, and the defendants be let in to litigate. The former
section provides for the setting aside of a judgment ob-
tained upon service of summons by publication, where the
defendants do not have actual knowledge of the pendency of
the proceedings. On three grounds the appellant urges that
the requirements of the statute were not observed: First,
because there was no sufficient affidavit showing to the
satisfaction of the court that defendants were without ac-
tual notice; second, because an answer was not tendered;
third, because there was no proof adduced upon trial that
the defendants did not have such notice.

As stated before, the application of the defendants to
vacate the judgment was by way of petition. No affidavit,
aside from said petition, was presented. The petition, how-
ever, was verified positively by I. J. Nisley, one of the attor-
neys for defendants and the next friend of the defendant
-Hertha Oman, a minor. The petition contains all of the
essential averments of a jurisdictional affidavit, and, being
verified positively, it would ordinarily be considered as
performing the function of the affidavit required. But the
objection is that the affidavit was not made by the defendant
herself, but by her attorney, and that the latter failed to
show that he had personal knowledge that the defendants
were without notice. Usually, as the court said, in Cass v.
Nitsch, 81 Neb. 228, the fact that a party had no actual
notice of the pendency of an action in time to appear and
defend is one of which he alone is cognizant, and such fact
will best appear from the affidavit of the party himself.
The maker of the affidavit, if not the party himself, must
show in it that he had the means of knowing, and did know.
In the cited case the affidavit which was considered was no
more than upon information and belief. The sufficient cause
for its condemnation was that it was not positively verified.
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In view of this the additional expression employed ap-
proaches dictum. But, even as it is, the verification in the
case at bar fairly meets the requirements of the rule, for it
is not only positive, but it affirmatively states that the
maker is the next friend of the defendant. This imports
proximity and source of knowledge. It sufficiently sets
forth the means by which the maker knew.

Because of these views, we bhelieve and hold that the
district court was justified in his ruling that the positively
verified petition of the defendant was sufficient to perform
the function of the statutory affidavit.

It is quite apparent, upon a perusal of the petition filed
by the defendants, that the said petition contained every
denial and every allegation necessary to a complete answer
to the original petition filed by the plaintiff. The mere fact
that it was designated as a petition, rather than an answer,.
is unimportant.

In the third place, the vacation of the decree and the
opening of the case for trial must be held to be antecedent.
to the trial itself, and dependent upon the affidavit and
counter affidavits filed. ‘“The adverse party, on the hearing
of an application to open a judgment or order, as provided
by this section, shall be allowed to present counter affidavits,.
to show that during the pendency of the action the applicant
had notice thereof, in time to appear in court and make his
defense.” Comp. St. 1922, sec. 8590. And since the
affidavit or petition contained the necessary averments to
satisfy the court that the defendants were without actual
notice of the pendency of the case upon which the original
decree was entered, and the court found in favor of the
defendants upon that point, it was unnecessary for the de-
fendants to prove it in the trial of the case upon its merits.

It is also probable that the petition and proceedings of
the defendants were sufficient to entitle them to relief
under section 9160 of the statutes. But this we do not
discuss, because it is unnecessary in view of what has al-
ready been said, and because to do so would unduly consume
time and space.
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Some question remains as to whether or not the de-
fendant Alvilda Nelson should be allowed to recover her
interest in the land in any event. The evidence shows that
shortly before the death of Chris Nelson there was pending
in the Nebraska courts a suit on his behalf involving a
portion of said land claimed by one Johnson. It is quite
plain from the testimony of Alvilda Nelson herself that she
executed her deed of conveyance to the plaintiff, Carl Nel-
son, upon the understanding that he was to pay the costs
of this litigation, and also that he was to hold her harmless
from liabiltiy upon the contract of suretyship hereinbefore
referred to. It is also clear that Nelson not only discharged
his obligations in these respects, but paid her the sum of
$660 on account of the execution and delivery. of said deed. .
On the other hand, it appears that there were representa-
tions on the part of said Carl Nelson, through his brother
Niels Nelson, that the land was of little or no value, when
the fact was, as he well knew, that it was worth upwards
of $5,000. Compared with this sum, the obligations as-
sumed and the payments made by Carl Nelson were a mere
bagatelle, amounting to considerably less than one-fifth of
the value of the land. Such disparity between the consider-
ation and the real value of the thing sold and conveyed is
so great as to be a badge of fraud. And this, in connection
with the fraudulent representations referred to, inclines
the court to the same judgment that was rendered by the
digtriet court. °

Frror is assigned because the decree of the court was not
supported by the evidence and was contrary to law, but the
foregoing discussion covers the assignments so made.

The decree of the district court was right, and without
error, and it is accordingly

AFFIRMED.

Note—See Aliens, 2 C. J. sec. 28'; 4.Citizens, 11 C. J. secs.
12,18 (1926 Ann.) ; Judgments, 34-C. J. secs. 569, 570.
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EFFA BROWN BLODGETT ET AL., APPELLEES, V. FRANCES MAY
COX ET AL., APPELLANTS.

FiLep MAY 1, 1925. No. 23080.

APPEAL from the district court for Gage county: FRED-
* BRICK W. BUTTON, JUDGE. Affirmed.

Pemberton & O’Keefe, for appellants.
Sackett & Brewster, contra.

Heard before MORRISSEY, C. J., DAY, GooDp, THOMPSON
and EvaNs, JJ.

PER CURIAM.

All the parties to this suit claim through a common an-
cestor. Plaintiffs are the children of LaFayette P. Brown
by his first wife, and defendant Frances May Cox is the
child of LaFayette P. Brown by his second wife. Plaintiffs
seek to enforce a written agreement made and entered into
by the members of the family March 24, 1915; and to have
decreed to each of them a one-third interest in the north-
west quarter of section 5, township 3, range 6, in Gage
county, Nebraska. The trial court entered a decree grant-
ing plaintiffs substantially the relief prayed, and defendants.
have appealed.

The trial court wrote a memorandum opinion which is set
out at length in the transcript. This memorandum opinion
discusses every point properly presented by the record. We
approve the reasoning and affirm the conclusions reached in
that opinion, and therefore find it unnecessary to write a
formal opinion. The judgment of the district court is

AFFIRMED,

JOHN RASP, APPELLANT, V. CITY OF OMAHA ET AL.,
APPELLEES.

FiLep MaAy 1, 1925. No. 24659.

l. Municipal Corporations: ISSUANCE oOF BONDS. Section 3610,
Comp. St. 1922, construed, and held to confer power upon metro-
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politan cities to issue bonds to secure funds with which to pay
for lands condemned for parkways, when duly authorized by a
vote of the electors,

2. : MAJORITY VOTE. Under that section a ma-
jority of votes cast on the proposition is sufficient to carry the
bonds.

3. An instruction contained in the ordinance

submitting the proposition to the electors to the canvassing
officer to certify the bonds carried in case 60 per cent. of the
votes are in the affirmative, when the statute required a ma-
jority only, will not invalidate the election and will be treated
as surplusage, as the duty of such officer is to certify according
to law.

APPEAL from the district court for Douglas county:
ABRAHAM L. SUTTON, JUDGE. Affirmed.

John P. Breen, for appellant.
Dana B. Van Dusen, contra.

Heard before MORRISSEY, C. J., ROSE, DEAN, DAY, Goop,
THOMPSON and EVANS, JJ., REDICK and SHEPHERD, District
Judges.

PER CURIAM.

The question involved in this case is the validity of cer-
tain bonds issued by the city of Omaha to pay damages
assessed in proceedings in eminent domain for the con-
demnation of certain lands for parkways outside the cor-
porate limits of the city. The action is to enjoin the sale
of the bonds, and, the injunction having been denied and
case dismissed by the district court, plaintiff appeals.

Our decision rests upon the proper construction of two
sections of the charter of metropolitan cities, the relevant
portions of which are as follows:

“The city council may purchase or acquire by the exercise
of the power of eminent domain, in this section granted,
private property * * * for the purpose and uses in this
section specified.

“(1) For streets, alleys, avenues, parks, parkways, play-
grounds, boulevards, sewers, public squares, market-places,
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and for other needed public uses or purposes authorized by
this act, and for the purpose of adding to, enlarging, widen-
ing or extending any of the foregoing named.” Comp. St.
1922, sec. 3610.

t is then provided that the power may be exercised
within the limits of the city or within 75 miles thereof.
After requiring an ordinance declaring the necessity of the
appropriation, the appointment of appraisers to assess the
damages and report thereof to the city council, it provides:

“If the award is confirmed it shall be paid as in this act
provided, but, if rejected, proceedings anew may be com-
menced.”

The next paragraph authorizes the city council, in cases
where the damages do not exceed $100,000, to confirm the
report, levy special taxes to the extent that any properties
are specially benefited by the improvement, and issue bonds
of the city for “the excess of the costs of the improvement
over the fund provided by special assessment.” By the next
paragraph, in cases where the damages exceed $100,000, the
council is required to appoint a committee to determine
the amount which may be assessed upon property specially
benefited, and the paragraph then proceeds:

“If the amount (special benefits) so determined and found
and finally approved does not equal or exceed 90 per cent. of
the amount of the appraisal as reported and tentatively
approved by the council, then such proceedings shall be
abandoned, unless and until authority has been obtained
from the electors to issue bonds to pay the excess of the
costs of the improvements, as determined by the appraisal,
over the amount which may be assessed as special benefits
against the property specially benefited, as determined by
the approved report of the committee.

“Authority to submit such proposition to the electors is
hereby granted either at a general city election or a special
election called for that purpose, as in the act provided.
Tentative approval of the appraisal and awards shall not be
binding upon the city unless the electors by the majority
vote of those voting thereon ratify the same and authorize
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the issuance of bonds to pay the excess of costs of the im-
provement over the amount which may be raised by special
assessments.

“The proposition to be voted upon shall be for ratification
of the appraisal and award tentatively made by the council
and the issuance of bonds to pay the difference between the
amount of the appraisal of damages and the amount which
may be raised by special assessments. Both the amount
of the appraisal of damages and the approved amount found
by the committee which may be raised by special assessment
shall be stated upon the ballot in connection with the propo-
sition in such a manner as to advise the voter of the need
of the amount of bonds proposed to be issued.

“If the proposition to issue bonds is authorized by the
electors, as in this act provided, the council may issue bonds
in the amount and for the purpose so authorized and it shall
levy special taxes upon the property specially benefited, and
to the extent to which specially benefited, for the purpose of
paying the remaining balance of the appraisal of damages.”

The next paragraph permits the council to issue bonds
without an election in case the benefits exceed 90 per cent.
of the cost of the improvement.

It appears from the record that the city took all the proper
and necessary steps to condemn the property, and the dam-
ages were reported at $242,000. Thereupon a committee
was appointed by the council to determine the amount which
might be raised by special assessment of property benefited,
and the committee reported that no property was specially
benefited by the improvement, and therefore no special as-
sessments could be levied. Thereupon the city council sub-
mitted to the electors the question of the issuance of bonds
in the sum of $242,000 to pay the damages for the property
taken. The bonds were carried by a majority of the vote
cast, but less than 60 per cent. of the vote (which presents
a question to be discussed later), and thereupon the bonds
in the question were issued.

The plaintiff’s first contention is that, under these pro-
visions as above quoted, no authority exists in the city
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council to issue bonds except for an excess of the damages
over and above an amount which may be assessed upon
property specially benefited. If this contention is to be
upheld, the city would be without the power of eminent
domain in any case which doés not admit of special assess-
ment for benefits; for without the right to issue bonds the
power would be practically useless. We do not think the
sections in question will bear such construction. It will be
noted that the section confers upon the city the power of
eminent domain, both for improvements which may be paid
for in whole or in part by special assessment and for im-
provements to which the principles governing special assess-
ments have no application whatever, to wit, “market-places,
and for other needed public uses or purposes,” which in-
cludes a city hall, city jail, hospital, library, and many
others not enumerated. While ordinarily grants of power
“to municipal corporations are to be strictly construed, an
intention of the legislature to so cripple the authorities of
metropolitan cities in the performance of absolutely neces-
sary public duties is not to be inferred, by construction,
from indefinite or doubtful expressions in the statute, but
only when the legislative intent is stated in clear and posi-
tive language. By the first paragraph and subdivision 1
of section 3610, the full power of eminent domain is granted,
and the subsequent provisions where the damages awarded
do or do not exceed the sum of $100,000 were inserted, in
our view, for the purpose of defining and limiting the
power of the council to act without a vote of the people, but
.not for the purpose of limiting the general powers of emi-
nent domain granted the city by the earlier part of the
section. It is true that the word “excess” as applied to
figures involves the idea of a comparison between two
amounts, but may not one term of the comparison be zero,
and therefore $10 is in excess of zero by $10? If one man
has nothing and another has a million dollars, is any vio-
lence done to either grammar or syntax by the expression
“that the latter has so much wealth in excess of the former ?”
We think appellant’s position is hyper-technical, and that,
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where, as in the present case, the clear intent of the legis-
lature was to limit the legislative powers of the council in
certain cases, the use of such term should not be construed
as a limitation upon the power of the electorate to vote
bonds to pay for property condemned for a concededly pub-
lic purpose. The argument reductio ad absurdum may not
be a very valuable aid to logic, but it would seem, as no
minimum is fixed as regards special benefits to be assessed,
a finding in good faith of a trivial amount would satisfy
the statute, even if appellant’s construction be adopted; in
fact, it is quite conceivable that only one abutting lot might
be specially benefited, e.g., converted from an inside into
a corner lot, thus reducing the bond issue by only a few
dollars. We think it unnecessary to resort to such niceties,
and consider the construction we have adopted the logical
one.

Plaintiff’s next contention is that 60 per cent. of the
votes cast upon the proposition was requisite to authorize
the bonds. This contention is based upon section 3527,
- Comp. St. 1922, which requires “that, whenever the question
and proposition of issuing bonds is submitted, it shall re-
quire sixty per cent. of the electors voting thereon to carry
same, except where in this act it is otherwise provided.”
The proposition in question is clearly within the exception.
In this connection attention is called to the language of the
portion of section 3610 last above quoted, “Tentative ap-
proval of the appraisal and awards shall not be binding upon
the city unless the electors by the majority vote of those vot-
ing thereon ratify the same,” and it is suggested that the use
of the article “the” refers to the provision of section 3527
requiring a 60 per cent. vote, ‘but we think the word “ma-
jority” has a definite meaning in our institutions and laws,
and that the word “the” is evidently used in the same sense
as “a.”

The ordinance instructed the canvassing officer to certify
the proposition “carried” if 60 per cent. of the votes were
“yes,” whereas, as we have seen, only a majority was re-
quired, and plaintiff contends the bonds were invalid for







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































