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JOHN F. IDEN, v. STATE OF NEBRASKA.
FILED JULY 18, 1924, No. 23639.

1. Criminal Law: ATTORNEY AND CLIENT. The statute does not
prohibit an attorney, acting for a party interested in a civil
suit, from afterwards maintaining or prosecuting a criminal
action for an offense committed during the trial of the civil suit.

2. ExHiBITS. It is within the discretion of the trial court
to allow the jury to take exhibits received in evidence to the
jury room.

3. ASSIGNMENTS OF ERROR. It is the duty of counsel who

assign errors for review to point out clearly and specifically in
what manner and wherein the action of the trial court was
erroneous and prejudicial, or the assignment will be disregarded.

4. Evidence examined, and held to sustain the verdict.

ERROR to the district court for Dawes county: WILLIAM
H. WESTOVER, JUDGE. Affirmed.

Allen G. Fisher and Holmes, Chambers & Mann, for
plaintiff in error.

0. S. Spillman, Attorney General, and George W. Ayres,
contra.

Heard before LETTON, ROSE and DEAN, JJ., BLACKLEDGE
and REDICK, District Judges.

LETTON, J.

From a conviction on an information charging perjury,
plaintiff in error, hereinafter designated defendant, ap-
peals.

The essential charge of the information is substantially
as follows: Defendant did in a matter material to the cause
wilfully and feloniously depose, in a certain foreclosure
suit against him, that at the time of the execution and de-
livery of three promissory notes signed by him and de-
seribed in the information, “a certain clause appearing on
the face of said notes and typewritten in green ink reading
in substance as follows, to wit, ‘This note is given as ex-
tension of time on certain note secured by deed of "trust
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on lands in Dawes Co. Nebr., was not on the said notes at
the time he signed the same, and with respect thereto in
response to questions propounded to him upon said trial
did depose, say and testify as follows, to wit, the following
being in substance the questions so propounded and answer
so made by the said defendant, to wit, ‘Question. You say
this typewriting in green, reading as follows,” “This note
is given as extension of time on certain note secured by
deed of trust on lands in Dawes Co. Nebr.,” was not on the
notes at the time you signed them? Answer by John F.
Iden: No, sir; that was not there. Question. Will you
say positively it was not there? Answer by John F. Iden:
I say positively it was not there.’ Whereas, in truth and
in fact, the said clause was on said notes at the time the
said John F. [den signed the said notes as the said John F.
Iden then and there well knew, and that said answers and
testimony of the said John F. Iden were wilfully, corruptly,
unlawfully and feloniously false and untrue, and he the
said John F. Iden then and there well knowing that the
said matters and testimony so as aforesaid testified to, de-
posed and declared by him to be true were then and there
false and untrue, contrary to the form of the statute,” ete.

The errors assigned may be grouped as follows: The
county attorney and assistant county attorney were dis-
qualified by reason of pecuniary interests in the result of
the suit in the case of Giffen et al. v. Tden et al., out of which
the prosecution in this case arose; that the county attor-
ney and his assistant prevented defendant from procuring
the testimony of certain witnesses, and from having a time-
ly preparation for such trial, because of the disobedience of
the county attorney of the order of the trial court to allow
depositions to be taken, made March 26, 1923 ; that the facts
stated in the information are insufficient to constitute an
offense; that the verdict is contrary to the law and to the
evidence; that the court erred in giving instructions Nos.
3, 5, and 8, and in refusing to give defendant’s instructions
numbered 1 to 22, inclusive.

The positive and direct testimony of R. F. Poynter, the
cashier of the bank named as payee, is to the effect that he
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drew up the notes, that he placed the typewriting upon
them, and that it was upon the notes at the time they were
signed. Other testimony tends to support this. The ques-
tion whether the typewriting upon the exhibits was written
before or after the signatures was also submitted to a num-
ber of witnesses testifying as experts that the words were
typewritten before the notes were signed.

For the defense defendant went upon the witness-stand
and admitted that he was a witness and testified as charged
in the information. In justification he said that at the time
he was testifying to the best of his recollection and mem-
ory as to the fact; that he did not dispute signing the notes;
that his intention was to say that he did not remember that
when he signed them the typewriting was there; that it was
over a year before he gave the testimony when he last had
seen the notes. He also testified in the present case: “If
that was in there, of course I don’t remember seeing it when
I signed it;” that after he had been arrested he carefully
considered the matter a good many times. “Now, then,
after you have carefully and truthfully considered the
matter from that time until now, do you have any different
positive recollection about them now than you did then?
A. Yes; I thought possibly I might have been mistaken
on that. Q. That is, it had occurred to you now that you
might have been mistaken? Yes, sir. Q. And did you
think you were mistaken at that time? A. No; I didn’t
think I was mistaken, but I possibly might have been mis-
taken.” Mrs. Iden testified that she signed exhibits F and
G, two of the notes in controversy, after her husband had
signed ; that he then doubled the notes up and put them in
his pocket, and that was the last she saw them until the
time of the trial; that the witness Poynter was not pres-
ent at that time, and her daughter, Zepha Giffen, was;
that the notes were made payable to the Bank of Fortes-
cue. but now the name of the bank is scratched out and
they are made payable to R. L. Poynter, and that the green
typewriting was not upon the notes at that time. Zepha
Giffen testified that two of the notes were signed at the
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family home near Bigelow, Missouri; that she saw them
at that time; that she read each of the notes over and did
not notice any typewriting upon them at that time, and
that her recollection is Mr. Poynter’s name was not writ-
ten in the notes when signed, but the name of the Bank
of Fortescue appeared as payee. A number of witnesses
testified to the good standing of defendant in the com-
munity in which he resided, and there was testimony that
it is almost impossible to tell merely by inspection whether
writing or typewriting has been superimposed. There was
sufficient evidence to support the verdict if the jury be-
Iieved the testimony on behalf of the state, and that the
testimony was wilfully and intentionally false and per-
jured.

There is no basis for the assignment that the county at-
torney and his assistant were disqualified by reason of
having appeared as attorneys for the plaintiff in the fore-
closure suit in which the perjury was alleged to have been
committed. While the statute forbids a county attorney
from being attorney or counsel, “other than for the state
or county, in any civil action depending upon the same
state of facts upon which any criminal prosecution com-
menced or prosecuted shall depend,” there is no prohibi-
tion against an attorney or a party interested in a civil suit
from afterwards maintaining or actively prosecuting a
eriminal action for an offense committed during the trial
of the civil suit.

The record does not substantiate the assignment that
the county attorney and his assistant prevented defend-
ant from procuring the testimony of witnesses and from
having a timely preparation for a fair trial “because of
the wilful disobedience of the county attorney of the order
of the trial court to allow depositions to be taken, which
order was given March 26, 1923.” No such order appears
in the record and there is absolutely no proof of any acts
on the part of the county attorney and his assistant of the
nature charged.

It is assigned that the court erred in allowing the jury
to take the three notes in controversy to the jury room and
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in failing to let the jury examine the exhibits offered in
evidence in behalf of the defendant. After the jury had
retired to consider, they requested permission of the court
to inspect the notes, and this was given. This was within
the discretion of the court and was not erroneous.

A general assignment of error is made with respect to
a number of instructions, but no error has been pointed
out in giving or refusing instructions, either in the oral
argument or in the printed brief. It is the duty of coun-
sel who assign errors to point out clearly and specifically
in what manner and wherein the action of the court was
erroneous and prejudicial, or the assignment will be dis-
regarded. The offered testimony of the witness Hopper
was upon an immaterial point. The facts alleged were re-
mote from the issues, and the court did not abuse its dis-
cretion in refusing this offer.

Finding no prejudicial error in the record, the judgment
of the district court is

AFFIRMED.

Note—See District and Prosecuting Attorneys, 18 C. J.
p. 1312, sec. 39 (1925 Ann.) ; Criminal Law, 16 C. J. p.
1083, sec. 2543; 17 C. J. p. 181, sec. 3475—Perjury, 30
Cyc. p. 1448.

LotoN R. McCAW, APPELLANT, V. CHARLES H. SWALLow,
APPELLEE.

FiLep JuLy 18, 1924. No. 22878.

1. Vendor and Purchaser: CONTRACT. Where a transaction for the
exchange of interests in real estate is evidenced by several in-
struments, each being dependent on the others, they should be
considered together for the purpose of determining the rights
and liabilities of the parties.

DAMAGES. In a transaction for the exchange of in-
terests in two separate tracts of land. the trading price of one
tract, though stipulated to be a payment on the other tract,
is not necessarily the measure of relief in an action to recover
back in money the payment thus made, where defendant repudi-
ated or rescinded the entire transaction and surrendered the
interest he had agreed to accept from plaintiff.
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APPEAL from the district court for Lancaster county:
WILLARD E. STEWART, JUDGE. Affirmed.

J. J. Harrington and Doyle & Halligan, for appellant.

Bufkett, Wilson, Brown & Wilson and M. V. Beghtol,
" contra.

Heard before MoRRISSEY, C. J., ROSE, DEAN and THOMP-
SON, JJ., and BLACKLEDGE, District Judge.

ROSE, J.

This is an action to recover $29,797.50 as a first payment
on an unperformed agreement by defendant to sell and con-
vey to plaintiff 130.38 acres of land in Hidalgo county,
Texas, for $39,114, plaintiff agreeing to execute notes for
the unpaid balance of $9,316.50 and to secure them by a
vendor’s lien on the land purchased. The initial payment
mentioned was not made in cash, but plaintiff pleaded that
he made it by assigning to defendant a contract to pur-
chase from Glen Troth and Roy Brownell 1,160 acres of
land in Holt county, Nebraska, plaintiff and defendant
agreeing in writing that the assignment should be the
first payment of $29,797.50 on the Texas land. Plaintiff
also pleaded that he executed and delivered the assignment,
and that it was accepted by defendant, who entered into
possession of and leased the Holt county land; that plain-
tiff on his part performed, or tendered performance of, all
his contractual obligations to defendant, but that the lat-
ter repudiated his agreements, failed to convey the Texas
land to plaintiff, and refused to refund the first payment
therefor. The written contracts signed by the parties were
set out in the petition.

In the answer defendant did not deny the execution of
the instruments pleaded by plaintiff, but alleged in effect
that they evidenced a trade of defendant’s Texas land for
plaintiff’s equity in the Holt county land, there being in
favor of defendant on the basis of such a trade a difference
of $9,316.50, for which plaintiff agreed to give notes se-
cured by a vendor’s lien; that plaintiff failed to assign the
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precise equity traded by him to defendant, who, as a con-
sequence, legally rescinded the exchange without owing
plaintiff any sum whatever.

The reply contains, among denials, and other things,
a specific admission that plaintiff entered into a written
agreement with defendant to trade the Texas land for plain-
tiff’s equity in the Holt county land.

After evidence had been adduced at great length by both
sides, the district court directed a verdict in favor of plain-
tiff for nominal damages. From a judgment on the verdict,
each party to pay his own costs, plaintiff has appealed.

Assigned error in the giving of the peremptory instruec-
tion presents the controlling question on appeal. Did plain-
tiff make a prima facie case for any recovery in excess of
nominal damages? Plaintiff narrowed his action to the
right to recover back in money the first payment alleged to
have been made by him on his purchase of the Texas land.
He takes the position that the first payment, though made
by the assignment of an equity in land, must be paid back
in money. Though the contract for the sale of the Texas
land, considered by itself, contains a provision for a first
payment of $29,797.50 and recites that “the first payment
is paid by an assignment of equity in contract of purchase”
of the Holt county land, the sale of the former cannot be
separated from.the trading transaction for the purpose of
making such first payment the indisputable measure of re-
lief. This sale contract of the Texas land was a part only
of the transaction between the parties. Each part is re-
lated to and is dependent on the whole and must be so
considered. The pleadings and the proofs show conclusive-
ly that plaintiff and defendant entered into a trade or an
exchange of interests in two separate tracts of land. The
writings constituting the entire transaction consist of three
instruments—the agreement of plaintiff to buy and of de-
fendant to sell the Texas land; the contract by plaintiff to
purchase the Holt county land from Troth and Brownell;
the assignment to defendant of the equity in the Holt
county land. The repudiation or rescission of the assign-
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ment extended to the agreement for the transfer of the
Texas land.

Assuming defendant wrongfully violated the terms of
the trade in its entirety and, without cause, refused to per-
form any of his contractual obligations, what is the meas-
ure of relief in this action to recover back in money the
stipulated first payment of $29,797.50. which plaintiff al-
leges he paid by his assignment? The assignment was ul-
timately rejected. Plaintiff did not acquire title to the Tex-
as land. His agreement to purchase it and his obligation
to execute notes for the balance of the purchase price are
at an end, since defendant rescinded the entire transaction
and plaintiff acquiesced in the rescission by bringing this
action to recover back the alleged payment of $29,797.50
or nothing. The agreement by plaintiff to purchase from
Troth and Brownell the Holt county land and the assign-
ment tendered by plaintiff to defendant were turned back
to the former. At the time of the trial the title to the prop-
erty which each had agreed to convey to the other remained
as it stood before the signing of the contracts. Disregard-
ing loss or profit as a result of defendant’s failure to com-
ply with the terms of the trade, the equity of plaintiff in
the Holt county land was restored to and retained by him.
No witness testified to the value of either tract of land or
to loss of profits or to actual damages. There is no proof
that plaintiff made the payment for which he sues, unless
evidence of that fact is found in the agreement that the
assignment is a payment or in the rejected tender of the
assignment itself. With the trade rescinded and the title
to the property which each party had agreed to trade to
the other remaining as it stood before the signing of the
contracts, do the recital of payment and the rejected tender
of the assignment prove either a completed payment or sub-
stantial damages? If plaintiff prevails on his own theory,
his adjudicated profit in the rescinded trade will be $29,-
797.50—the entire trading price of the Texas land, except-
ing deferred payments aggregating $9,316.50 only. The
agreement that the assignment of plaintiff’s equity in the



462 NEBRASKA REPORTS. [VoL. 112
Cahoon v. First Nat. Bank.

Holt° county land is a first payment of '$29,797.50 on the
Texas land was inserted in the exchange contract in con-
templation of mutual performance. It was not intended
as a stipulation for liquidated damages in the event of non-
performance. So considered, it would be unconscionable
on the face of the writings. There being conclusive evi-
dence that the exchange was rescinded, that the assign-
ment and the tender were rejected, and that the equity con-
stituting the agreed payment was restored to plaintiff, there
was no proof whatever of substantial damages or of the
completed payment on which the action is based. Plain-
tiff, therefore, did not make a case for any recovery in
excess of nominal damages. It follows that there was no
error to the prejudice of plaintiff in the peremptory in-
struction.

AFFIRMED.

Note—See Exchange of Property, 23 C. J. p. 203, sec.
31; p. 232, sec. 82.

ROBERT I. CAHOON, ADMINISTRATOR, APPELLANT, V. FIRST
NATIONAL BANK OF FREMONT: UNION NATIONAL
BANK OF FREMONT, SUBSTITUTED DEFEND-

ANT, APPELLEE,

FILED JULY 18, 1924. No. 22882.

1. Abatement. The main purpose of abating a civil action is to
prevent unnecessary or vexatious litigation.

2. As a general rule a civil action may be abated where
a former action relating to the same subject-matter is pending
between the same parties in the same court or in another court
of the same sovereign.

3. PrOCEDURE. The usual method of making the objection

that a former action relating to the same subject-matter is
pending between the same parties is the filing of a plea in
abatement, but, where those facts are shown without dispute
by the pleadings as a whole and the evidence, the subsequent
action may be abated.
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'APPEAL from the district court for Dodge county: FRED-
ERICK W. RUTTON, JUDGE. Reversed, action and counter-
claim abated.

J. E. Daly,A for appellant.
Courtright, Sidner, Lee & Gunderson, contra.

Heard before LETTON, ROSE and DEAN, JJ., BLACKLEDGE
and REDICK, District Judges.

ROSE, J.

This is an action commenced November 26, 1921, in the
distriet court for Dodge county by Robert 1. Cahoon, ad-
ministrator of the estate of Ira E. Cahoon, deceased, against
the First National Bank of Fremont and its receiver, Ber-
nard Ulrich. Ira E. Cahoon died April 23, 1921, having
on deposit in the First National Bank of Fremont subject
to check $681.90, which his administrator seeks to recover
in this case. The Union National Bank of Fremont pur-
chased the assets and assumed the liabilities of the First
National Bank of Fremont and was substituted as defend-
ant. The answer admitted the deposit pleaded by the ad-
ministrator and alleged that it was applied July 20, 1921,
on two unpaid promissory notes, each for $2,000, one dated
February 20, 1921, and the other February 25, 1921, both
due 90 days after date, executed by Ira E. Cahoon and
payable to the First National Bank of Fremont. The an-
swer also contained a counterclaim for judgment on the
notes less the deposit of $681.90 for which the administra-
tor brought suit. The reply, among other things, alleged
that the deposit in controversy was converted to the use of
defendant July 20, 1921, and that the notes and other items
of indebtedness had been presented to the county court of
Washington county as claims against the estate of deced-
ent. The district court for Dodge county permitted the par-
ties to try the issues on their merits, found the notes to
be valid claims in favor of defendant and /against the es-
tate of decedent, allowed the deposit as a credit on the
notes, though they were not due when the depositor died,
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and entered judgment against plaintiff for $3,776.72 on
the counterclaim. The latter has appealed.

The position of plaintiff seems to be that the adminis-
trator was entitled to the deposit as an asset of the estate;
that the crediting of the deposit on the unmatured notes
amounted to @ conversion, and that the counterclaim should
be abated, because it was pending between the same par-
ties in the county court of Washington county, where the
decedent’s estate must eventually be settled. The reasons
for abating the counterclaim apply also to the action for
the deposit. The administrator cannot separate the claims
for the purpose of maintaining his own and defeating that
of defendant, where the right to apply the deposit on the
indebtedness evidenced by the notes is a litigable question.
The evidence shows that these identical notes, less credit
for the deposit, were presented to the county court of
Washington county as claims against the decedent’s es-
tate. The main purpose of abating a civil action is to pre-
vent unnecessary or vexatious litigation. The general rule
is that an action may be abated where a former action re-
lating to the same subject-matter is pending between the
same parties in the same court or in another court of the
same sovereign. It is insisted, however, that there is no
proper plea in abatement in the present instance. The
pleadings, considered together with the evidence, show that
the parties and subject-matter in both courts are identi-
cal. The answer to the petition of plaintiff pleads the notes
and a credit of $681.90 on account of the deposit, and al-
leges:

“This answering defendant further shows that said notes
have been presented as claims against the estate of Ira E.
Cahoon in the county court of Washington county, Ne-
braska, and have been by said court duly allowed.”

The reply to the answer and to the counterclaim con-
tains, -among other things, the following :

“Plaintiff demurs to the answer of defendant in that as
appears upon the face of such pleading and the files here-
in there is another action pending between the same parties
for the same cause.”
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While abatement is not pleaded according to the tech-
nical rules of pleading, the allegations of both parties and
the evidence show without dispute that the present action
for the deposit and the counterclaim for judgment on the
notes should have been abated. In an article on abatement
it is said:

“The usual manner of raising the objection is by a plea
in abatement in the nature of a bar, though a demurrer
may sometimes be proper.” 1 R. C. L. 19, sec. 9.

The county court of Washington county, the court of
original jurisdiction in the settlement of estates, was the
first to acquire jurisdiction and should be permitted to re-
tain it for the purpose of determining in a single proceed-
ing the controversies between the parties. Determination
of the same issues between the same parties in the differ-
ent courts was unnecessary and vexatious. The judgment
of the district court is therefore reversed. The action for
the deposit and the counterclaim for judgment on the notes
are abated. Plaintiff, being the first to invoke the juris-
diction of the district court for Dodge county, should pay
the costs in that court and also in the supreme court.

REVERSED, ACTION AND COUNTERCLAIM ABATED.

Note—See Abatement and Revival, 1 C. J. p. 45, sec. 38;

p. 101, sec. 151.

FARMERS STATE BANK OF KRAMER, APPELLEE, V. VACLAV
AKSAMIT, JR.,, APPELLANT.

FiLeEp JuLy 18, 1924. No. 22858.

1. Banks and Banking: SIGHT DRAFT, WITH BILL oF LADING. Where
a bank receives a sight draft, with a bill of lading attached, and
without specific instructions, such bank may do one of two
things, namely, collect from the consignee the sum named in the
sight draft and deliver it and the bill of lading to the consignee
and transmit the proceeds to the forwarder of the sight draft;
or, if payment is refused by the consignee, it is the bank’s duty to
return the sight draft and the bill of lading to the forwarder with
notice that payment is refused.
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2. Bills and Notes: SIGHT DRAFTS: ACCEPTANCE. A consignee of
a shipment of hay obtained possession of a sight draft and a
bill of lading thereto attached from a bank to which the sight
draft was sent for collection only, the consignee having first
delivered his check to the receiving bank for the required
amount. Within about an hour thereafter the consignee delivered
the bill of lading to the agent of the carrier and stopped pay-
ment of his check on the ground that the hay was in a badly
damaged condition. Held, that, having obtained possession of
the instruments in question, and having delivered the bill of
lading to the carrier, it became the consignee’s legal duty to
honor the sight draft which, by his acceptance, became a valid
and subsisting obligation against him.

3. Damages: DIRECTION OF VERDICT: ATTORNEY'S FEES. Ordinarily,
in an action at law, and in the absence of statutory authority,
it is error for the trial court in an instructed verdict to include
therein an attorney fee against either party.

APPEAL from the district court for Lancaster county:
WILLARD E. STEWART, JUDGE. Affirmed in part, and re-
versed in part.

Bartos & Bartos, for appellant.
Robert R. Hastings, contra.

Heard before LETTON, ROSE, DEAN, Day, Goop, and
THOMPSON, JJ., and REDICK, District Judge.

DEAN, J.

Farmers State Bank of Kramer sued to recover from
Vencl Aksamit and Vaclav Aksamit, Jr., $471.79 on ac-
count of a sight draft drawn against Vaclav Aksamit, Jr.,
for a car-load-of alfalfa hay bought from Dewitt Grain Com-
pany of Lincoln and shipped to Kramer. Subsequently
the action was dismissed as to Vencl Aksamit and the trial
proceeded against Vaclav Aksamit, Jr., as sole defendant.
When the shipment arrived at Kramer, defendant deliv-
ered his check in payment of the sight draft, written on
the Bank of Wilber, to the order of the Kramer bank, but,
on the same day, after obtaining possession of the sight
draft and the bill of lading, he stopped payment of the check
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on the ground that the hay was badly damaged and unfit
for feed. Defendant having refused to accept the ship-
ment, it was sold for demurrage by the railroad company
a little more than 60 days after its arrival at Kramer. The
plaintiff bank established the fact that, in an action begun
by the grain company in the district court for Lancaster
county, it was compelled to make good for the sum named
in the sight draft pursuant to a judgment rendered against
it in that behalf. Hence, this action was brought to recover
the money which the plaintiff bank was compelled to pay
in satisfaction of the judgment.

When the evidence was submitted, the court, over de-
fendant’s objection, sustained plaintiff’s motion for an in-
structed verdict in the sum of $498.47 and costs. Of this
sum $50 was for an attorney fee. Judgment was thereupon
rendered in that sum, and defendant, contending that the
facts should have been submitted to the jury, and that the
court erred in allowing plaintiff an attorney fee, has
brought the record here to have it reviewed.

The sight draft was introduced in evidence by the plain-
tiff bank, its counsel having received it from defendant’s
counsel the day before the trial. It is indorsed: ‘“Refused
a/c wet and moldy hay.” The cashier made this explana-
tion in respect of the indorsement. He testified that, early
in the forenoon of the day in which the sight draft and
bill of lading were delivered to defendant, and while de-
fendant was in the bank, Vencl Aksamit, the father of
defendant, came to the bank and said that he had just come
from the railroad yard and found that the car of hay was
wet and moldy and advised his son not to accept it; that
he, the cashier, at that time made the indorsement, which
is above noted, on the sight draft, in good faith and in the
belief that defendant did not intend to accept the ship-
ment, and that the indorsement was made solely because
of what defendant and his father said to him at the time
in respect of the damaged condition of the hay; that de-
fendant and his father then left the bank together, and in
about an hour defendant returned and said he would ac-
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cept the hay and, leaving his check with the cashier for
the required amount, the sight draft, with the indorsement
unerased, and the bill of lading were both surrendered
to defendant. Elsewhere in the record it appears that
defendant, immediately after obtaining possession of the
instruments in question, went to the depot and delivered
the bill of lading to the railroad’s agent and at the same
time telephoned the Wilber bank to stop payment on the
check. It was not denied that the sight draft was in de-
fendant’s continuous possession, or in possession of his
counsel, until this action was tried.

True, defendant testified that, when he obtained posses-
sion of the sight draft and the bill of lading, the cashier
told him to give the bill of lading to the depot agent. This
was denied by the cashier. But, in view of all the facts,
whether defendant was so informed by the cashier appears
to be immaterial. Of course, if defendant intended to ac-
cept the shipment, he would ordinarily be required to sur-
render the bill of lading to the carrier’s agent. And the
fact that defendant took up the bill of lading and accepted
and retained possession of the sight draft, until the pres-
ent case was tried, completed and made bmdlng his obliga-
tion in the premises.

Defendant, though a young man of 28, was not a novice
in business affairs of this character. The record shows
that in recent years he had purchased hay which was
shipped to him in car-load lots on several occasions and
must therefore have known the legal effect of delivering
a bill of lading to the agent of the carrier and of taking
up and keeping possession of an unpaid sight draft for
more than three years.

In respect of recovery in this action, the court did not
err in directing a verdict for plaintiff, except as to the al-
lowance of an attorney fee, to which reference is herein-
after made. It is elementary that the bank’s authority was
limited in the premises. It could do one of two things:
Either return the sight draft and the bill of lading to the
forwarding bank, on the ground that payment was refused
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by the consignee, or collect from the consignee the sum
named in the sight draft and deliver it and the bill of lad-
ing to him and transmit the proceeds to the forwarding
bank. Having parted with possession of the sight draft
and the bill of lading, and having failed to collect the sum
named in the sight draft, the grain company, as herein-
before noted, began an action on the draft and recovered
judgment against plaintiff on the alleged ground of negli-
gence. But none of this excused defendant from perform-
ance of his legal duty to honor the sight draft which be-
came a valid and subsisting obligation against him when
he obtained it and the bill of lading from the plaintiff bank
and retained possession of both instruments.

Much evidence was introduced in respect of the condi-
tion of the hay, and it was conclusively shown that, on ar-
rival, it was in a badly damaged condition. But, under the
facts, defendant’s redress for such damages did not lie
against the bank.

As above noted, plaintiff recovered an attorney fee of $50
which was in addition to the amount recovered on the sight
draft and was included in the judgment. The allowance
of this fee was evidently for services in defending the suit
brought against the Kramer bank by the Dewitt Grain
Company. There is no warrant in law for the allowance
of such fee. It follows that, from the face of the judgment,
this amount must be deducted.

The judgment of the district court is affirmed, except
as to the attorney fee of $50, and in respect of this sum it
is directed that it be deducted from the judgment.

The judgment is

AFFIRMED IN PART AND REVERSED IN PART.
Note—See Banks and Banking, 7 C. J. p. 613, sec. 274;

Bills and Notes, 8 C. J. p. 320, sec. 491; Damages, 17 C. J.
p. 807, sec. 133.
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TREVETT, MATTIS & BAKER COMPANY V. HARRY A. REAGOR
ET AL.: V. S. HALL, APPELLANT : STATE BANK
OF BLADEN, APPELLEE.

FILED JuLy 18, 1924, No. 22853.

1. Homestead: CONVEYANCE. “The homestead of a married person
cannot be conveyed or incumbered unless the instrument by which
it is conveyed or incumbered is executed and acknowledged by
both husband and wife.” Comp. St. 1922, sec. 2819,

2. Acknowledgment: MORTGAGE ON HOMESTEAD. A mortgage upon
a homestead acknowledged by a notary public who was likewise
an officer and stockholder of the corporation, mortgagee, is void.

3. Homestead: INVALID MORTGAGE. A mortgagee, holding a mort-
gage upon a homestead, properly executed and acknowledged by
husband and wife, may ordinarily take advantage of the in-
validity of a prior mortgage upon the homestead which is invalid
because not properly acknowledged.

“APPEAL from the district court for Webster county :
LEwis H. BLACKLEDGE, JUDGE. Reversed, with directions.

Bernard McNeny, for appellant.
F. J. Munday, contra.

Heard before MORRISSEY, C. J., DAY, Goob and THOMP-
SON, JJ.

Day, J.

The record presents a contest between V. S. Hall and the
State Bank of Bladen, two mortgagees, each claiming a
prior lien upon the mortgaged premises. The action was
brought by plaintiff to foreclose a mortgage upon certain
lands executed by Harry A. Reagor and his wife, the then
owners of the premises. Subsequently the title to the land
was conveyed to Kate Crow, who with her husband exe-
cuted the mortgages to Hall and the State Bank. A num-
ber of parties claiming interests in the lands were made
defendants, who in cross-petitions set up their various
claims. The court found, and entered a decree according-
ly, that the plaintiff’s mortgage was a first lien upon the
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premises ; that the mortgage of defendant Baker was a sec-
ond lien; that the mortgage set out in the first count of.
~ Hall’s cross-petition was a third lien; that the mortgage
of the State Bank was a fourth lien; and that the Hall
mortgage as set out in his second cause of action was a fifth
lien. This last-described mortgage will be referred to here-
inafter as the Hall mortgage. The defendant Hall has ap-
pealed from that part of the decree adjudging that his mort-
gage was a fifth lien on the premises, and junior and in-
ferior to the mortgage of the State Bank.

The record shows that the Hall mortgage was dated April
29, 1921, and was recorded August 31, 1921. The mort-
gage of the State Bank was executed May 7, 1921, and re-
corded on May 10, 1921. The testimony is clear that, at
the time of the execution of the bank’s mortgage, it had
no notice of the existence of the Hall mortgage. The bank’s
mortgage having been recorded first would be a superior
lien over the Hall mortgage, if the question of priority is
to be determined solely by the provisions of the recording
act.

It is the contention of appellant, Hall, that the bank’s
mortgage is void because not properly acknowledged. The
record shows that, at the time of the execution of the bank’s
mortgage, the premises conveyed by the mortgage were the
homestead of the mortgagors, and that mortgagors were
husband and wife. It also appears that the notary who
took the acknowledgement was at the time an officer and
stockholder in the mortgagee bank. Section 2819, Comp.
St. 1922, which was in force at the time of the execution
of the mortgage, provides as follows: “The homestead of
a married person cannot be conveyed or incumbered unless
the instrument by which it is conveyed or incumbered is
executed and acknowledged by both husband and wife.”
Ordinarily, a mortgage is good between the parties thereto
without an acknowledgement; but  where the premises
sought to be conveyed or incumbered are the homestead of
a married person, then by the plain provisions of the stat-
ute an acknowledgement is a necessary part of the instru-
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ment. In Solt v. Anderson, 71 Neb. 826, it was held: “The
acknowledgement by both husband and wife of an instru-
ment whereby it is sought to convey or incumber a home-
stead is an essential step in the due execution of such in-
strument.”

In Wilson v. Griess, 64 Neb. 792, an assistant cashier of
a bank, who was also a director and stockholder thereof,
took an acknowledgement of a mortgage on a homestead,
the bank having a beneficial interest in the mortgage. The
mortgagors attacked the validity of the mortgage. It was
held that the notary could not lawfully take the acknowl-
edgement; that he was disqualified to act as such officer on
account of his direct pecuniary interest in the matter; “and
that the acknowledgement and the mortgage were both
void.” In Chadron Loan & Building Ass'n v. O’Linn, 1
Neb. (Unof.) 1, it was held: “A mortgage upon a home-
stead acknowledged by a notary who was likewise an officer
and stockholder of the corporation, mortgagee, is invalid.”
To the same effect, see Horbach v. Tyrrell, 48 Neb. 514;
Hedbloom v. Pierson, 2 Neb. (Unof.) 799.

It appears that the mortgagors made no objection to the
validity of the mortgage. The State Bank now contends
that Hall has no standing to urge the invalidity of the
mortgage; and that this question could be raised only by
the mortgagors. The decisions upon this precise point are
not numerous. It is clear that mortgagors had the right
to set up the invalidity of the mortgage, and it would seem
that any one in privity with them would have the same
right. In Dye v. Mann, 10 Mich. 291, it was held: “A sub-
sequent mortgagee whose mortgage is executed by both
husband and wife may take advantage of the invalidity
of a mortgage given by a married man upon his homestead
without his wife’s signature. Such mortgage by the hus-
band alone is void for all purposes, and not merely as to the
homestead interest.” This principle is sustained in Dorsey
v. McFarland, T Cal. 342; Hill v. Alexander, 2 Kan. App.
251; Whelan v. Adams, 44 Okla. 696. In Bolton v. Oberne,
Hosick & Co. (79 Ia. 278), 44 N. W. 547, it was held:



VoL. 112] JANUARY TERM, 1924. 473
Trevett, Mattis & Baker Co. v. Reagor.

“Since the conveyance of a homestead by a husband, in
which his wife does not join is declared by the Code of
Towa, section 1990, to be void, such conveyance, when made
to a daughter, may be attacked by any one having an inter-
est in the property, though all the beneficiaries to the
homestead have apparently acquiesced in the conveyance
since it was made.” It would seem, therefore, that Hall
stood in such relation of privity with the mortgagors that
he had the right to plead the invalidity of the bank’s mort-
gage.

The State Bank, in its answer and cross-petition, al-
leged that the Hall mortgage was invalid because the mort-
gagors did not sign the mortgage in the presence of the
attesting witness. This objection is not sustained by the
evidence;: While there is some testimony which tends to
show that the Hall mortgage was not signed in the pres-
ence of the subscribing witness, the weight of the testi-
mony, as we view it, is to the contrary. The subscribing
witness stated positively that the mortgage was signed in
his presence by the mortgagors.

No complaint is made as to the amount due upon the re-
spective mortgages. Upon a consideration of the entire
record, we are of the opinion that the Hall mortgage should
have been decreed a fourth lien upon the premises. In view
of the fact that the mortgagors are making no complaint,
the State Bank’s mortgage should be decreed a fifth lien.

The judgment of the district court is reversed and the
cause remanded, with directions to enter judgment in ac-
cordance with the views herein expressed.

REVERSED, WITH DIRECTIONS.

Note—See acknowledgements, 1 C. J. p. 806, sec. 113;
Homesteads, 29 C. J. p. 908, sec. 304; p. 925, sec. 333.



474 NEBRASKA REPORTS. [Vor. 112

State, ex rel. Davis, v. Farmers State Bank.

STATE, EX REL. CLARENCE A. DAVIS, ATTORNEY GENERAL, V.
FARMERS STATE BANK OF BENEDICT: ORMAN S. JEFFERY
ET AL., APPELLEES: C. H. KOLLING, RECEIVER,
APPELLANT.

FiLep Jury 18, 1924. No. 23731. |

1. Banks and Banking: GUARANTY FuNp: DEeposIiTS. “In order to
create a deposit which will be protected by the guaranty law, as
the term ‘deposit’ is understood in section 8033, Comp. St. 1922,
it is necessary that money or its equivalent shall in intention
and effect be placed in or at the command of the bank under
circumstances which do not transgress specific limitations of the
bank guaranty law.” State v. Farmers State Bank, 111 Neb.
117.

2. : : . Under the facts shown by the record
and set out in the opinion, held, that the transaction between
the claimants and the bank was a deposit, and entitled to the

_ brotection of the guaranty law.

APPEAL from the district court for York county : GEORGE
F. CORCORAN, JUDGE. Affirmed.

W. L. Kirkpatrick and C. M. Skiles, for appellant.

Bernard McNeny, Gilbert & Perry and Stewanrt, Perry &
Stewart, contra.

Heard before MORRISSEY, C. J., LETTON, RoSE, DAY and
THOMPSON, JJ.

Day, J.

This is an appeal by the receiver of the Farmers State
Bank of Benedict from a judgment of the district court
allowing the claim of Orman S. Jeffery and Anna M. Jef-
fery, as a preferred claim against the bank, and directing
that it be paid out of the depositors’ guaranty fund.

It is the contention of the claimants that they deposited
in the Farmers State Bank $39,580 on December 30, 1921,
under an agreement with the bank that they were to re-
ceive interest on said sum at the rate of 5 per cent. per an-
num ; that they thereby became depositors in the bank ; and
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that the sum so deposited was under the protection of the
guarantee fund. The receiver objects to the allowance of
the claim as a preferred claim, and to its payment out of
the guaranty fund, but concedes that it is a general claim
against the bank. The objection of the receiver is based
upon the theory that the transaction between the claimants
and the bank, upon which the claim is founded, was a loan
to the bank, as distinguished from a deposit in the bank.
It is the claim of the receiver that the bank agreed to pay
interest at a greater rate than 5 per cent. upon the amount
placed in the bank, and therefore the claimants are not
entitled to have their claim paid out of the guaranty fund.

Did the transaction between the claimants and the bank
constitute a deposit in the bank? In State v. Farmers State
Bank, 111 Neb. 117, it was held: “In order to create a de-
posit which will be protected by the guaranty law, as the
term ‘deposit’ is understood in section 8033, Comp. St. 1922,
it is necessary that money or its equivalent shall in inten-
tion and effect be placed in or at the command of the bank
under circumstances which do not transgress specific limi-
tations of the bank guaranty law.”

Section 8008, Comp. St. 1922, in part, provides as fol-
lows: “No banking corporation transacting a banking
business under this article shall pay interest on deposits,
directly or indirectly, at a greater rate than 5 per cent. per
annum.”

In Iams v: Farmers State Bank, 101 Neb. 778, the claim-
ant Iams was the holder of a certificate of deposit issued
to him by the bank, regular on its face, and providing for
the payment of the principal sum with interest at 5 per
cent. Iams had a secret agreement with the bank by which
he was to be paid by the bank an additional 1 per cent. It
was held that the transaction was not a deposit within the
protection of the guaranty law, because it violated specific
limitations of the law. We come now to consider the
transaction between the claimants and the bank in the light
of the principles of law announced in the foregoing deci-
sions.
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It appears that on June 7, 1921, W. S. Jeffery, the fa-
ther of Orman S. Jeffery, with others, had signed a con-
tract of guaranty, whereby the signers jointly and sever-
ally guaranteed the payment. of any and all indebtedness
owing by the Farmers State Bank of Benedict to the City
National Bank of York, Nebraska, not exceeding in amount
$80,000. W. S. Jeffery died in September, 1921, leaving a
considerable estate to be administered. Orman S. J effery
was one of the heirs, and also administrator of the estate.
The claimants were desirous of having the estate of W. S.
Jeffery relieved from the obligation of the guaranty. The
Farmers State Bank had become indebted to the City Na-
tional Bank in a large sum of money, and was in need of
ready cash to conduct its affairs. An arrangement was en-
tered into between the claimants and F. R. Ward, vice-
president of the Farmers State Bank, acting for the bank,
by which the claimants were to borrow money on their farm
to the extent of $40,000 and deposit the same in the bank
upon certificates of deposit drawing interest at the rate of
5 per cent. The loan could not be negotiated for less than
614 per cent. interest, and in addition thereto a commission
to be paid to the brokers procuring the loan. Ward in his
individual capacity thereupon agreed that he would person-
ally pay the commission upon the loan, and also the 114
per cent. interest upon the loan, the same being the differ-
ence between the 5 per cent. which the bank agreed to pay
and the 614 per cent. which the claimants were required to
pay to secure the loan. On December 3, 1921, the claimants
executed a note and mortgage to the Provident Life Insur-
ance Company for $40,000, drawing interest at 614 per
cent. payable semi-annually, and delivered the same to the
bank. Thereupon on the same day the bank issued a cer-
tificate of deposit to the claimants for $40,000, drawing in-
terest at 5 per cent. and due in six months. At the same
time a certificate of deposit for $300 was issued by the bank
and delivered to the claimants, due in six months without
interest, Ward stating at the time that he had paid for the
$300 certificate. On June 3, 1922, the claimants surren-
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dered to the bank these two certificates and received an-
other certificate for $40,000, and likewise one for $300,
upon the same terms as before. The bank thereupon sent
a draft to the Provident Life Insurance Company for $1,300
being the semi-annual interest due upon the loan. The
entries on the books of the bank with respect to this pay-
ment of interest were improperly recorded, and the books
of the bank did not properly record the transaction of the
issuance of the certificates of deposit. No record was made
of the issuance of the certificates of deposit in the regular
course of business of the bank. Before the certificates of
June 3, 1922, became due, the bank failed.

It further appears that on or about December 29, 1921,
a draft was received by the bank. from the First Trust
Company of Lincoln for $39,580.56, which represented the
proceeds of the loan with accrued interest for 25 days,
less the commission charged for securing the loan. No
proper entry was made on the books of the bank of this
transaction. It does appear, however, that this draft was
sent to the City National Bank and proper credit given to
the Farmers State Bank for that sum. Whereupon the
City National Bank released a large amount of securities
held by ‘it for the indebtedness of the Farmers State Bank,
and also surrendered the guaranty signed by W. S. Jeffery
and others. It is clear that the Farmers State Bank se-
cured the benefit of the draft for $39,580.56. When the
claimants discovered the situation as disclosed in the rec-
ords of the bank they offered to surrender the certificate of
deposit for $40,000, and made claim only for $39,580 with
interest from the date that sum was received by the bank.
If the claimants’ version of the transaction be the true one,
the bank should have received $40,000, because Ward was
to personally pay the commission for securing the loan. It
seems clear that the claimants were acting in perfect good
faith. If Ward had personally paid to the bank the amount
of the commission upon the loan, and the additional 114 per
cent. interest for which the $300 certificate was issued, as
he agreed to do, the bank would not have paid more than
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5 per cent. upon the amount of money received by it out of
the transaction. The mere fact that Ward failed to carry
out his part of the agreement does not in our view militate
against the rights of the claimants as depositors in the
bank. Suppose a person would take money to the bank
and deposit it in the regular course of business, but the
bank officials failed to make a proper entry of the trans-
action upon its books. Could it be claimed that the trans-
action was not a deposit, and that it was not within the
protection of the guaranty law? We think not. It was
within the province of Ward as an officer of the bank to
make an agreement on behalf of the bank to pay 5 per cent.
interest on the claimants’ money. It was also within his
province as an individual to agree to pay the commission
on the loan together with the additional 1% per cent. in-
terest. So far as claimants knew he had kept his agreement.

In support of the contention of the receiver that the bank
agreed to pay interest at a greater rate than 5 per cent.,
an agreement was offered in evidence which was signed
by the bank and the claimants. By the terms of this agree-*
ment it appears that the bank agreed to pay interest upon
the $40.000 in excess of 5 per cent. The claimants, how-
ever, testified that they did not read the agreement when it
was signed by them, and that it was prepared by Ward
from data which they handed him and which they supposed
he correctly transcribed. Ward did not testify. Another
witness testified that he interviewed Ward with reference
to this contract. and that Ward stated in substance that
the claimants did not sign the contract they thought they
were signing. We think the explanation of the claimants
was sufficient to show that the so-called agreement was not
knowingly entered into by them.

Considering the entire record, we are of the opinion that
the transaction between the claimants and the bank was a
bona fide deposit on the part of the claimants, and that they
might well have made claim to the entire sum of $40,000.

The facts in this case do not bring it within the rule of
the Iams case hereinbefore cited. In that case the agree-
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ment to pay the extra interest was made by the bank.

The trial court allowed the claimants $39,580 with in-
terest thereon at 5 per cent., which was the amount prayed
for. We think this judgment is fully sustained by the rec-
ord, and it is, therefore,

AFFIRMED.

Goop, J., dissents.

Note—See Banks and Banking, 7 C. J. p. 485, sec. 15
(1925 Ann.).

WILLIAM H. MENKING, APPELLANT, V. ARTHUR W. LARSON,
APPELLEE.

FiLEp JuLy 18, 1924. No. 22823.

1. Torts: JOINT TORT-FEASORS: SETTLEMENT WITH ONE: ORAL
EVIDENCE. “Settlement with one of several joint wrongdoers and
payment of damages is not a defense to an action against an-
other, unless it was agreed between the parties to the settlement
that such payment was in full of all damages suffered. If the
settlement is in writing, oral evidence is competent to show the
intention of the parties thereto in an action against one not a
party to the settlement.” Fitzgerald v. Union Stock Yards Co.,
8¢ Neb. 393.

2. Principal and Agent: FRAUD OF AGENT. A provision in a con-
tract for the purchase of real estate. to the effect that vendee
agrees that he has made personal inspection of the property
covered by the contract and is buying it solely on chis own in-
vestigation and not on any representations made by any one
else as to any material matter affecting such property or his
purchase thereof, will not relieve the vendor, or his agent, from
responsibility for fraudulent representations, made by vendor’s
agent, concerning the subject-matter of the contract, for the
agent has ostensible authority to make representations as to the
subject-matter of the sale, and his fraud, committed within the
limits of such authority, will fix responsibility both upon the
principal and the agent.

APPEAL from the district court for Fillmore county:
RaLPH D. BROWN, J UDGE. Affirmed on condition.

F. B. Donisthorp, for appellant.



480 NEBRASKA REPORTS. [VoL. 112

Menking v. Larson.

Waring & Waring, contra.

Heard -before MORRISSEY, C. J., DEAN and Goop, JJ.,
BLACKLEDGE and REDICK, District Judges.

Goop, J.

This is an action upon a promissory note by the holder,
an indorsee, against the maker. Defendant in his answer
alleged that the note was given in part payment of the pur-
chase price of land in Colorado, and that he was induced
to make the contract of purchase by fraud and misrepre-
sentations practiced by the vendor and its agents, and set
up a counterclaim for damages, alleging that plaintiff was
one of the agents of the vendor who made the misrepre-
sentations and induced the making of the contract, and
that the vendor and plaintiff were joint .tort-feasors. The
trial resulted in a verdict for defendant in the sum of
$3,000 on his counterclaim, and relieving him of liability
on the note in controversy. Plaintiff appeals.

"he facts disclosed by the record, so far as necessary to
an understanding of the questions for determination, may
be summarized as follows: The Twin Lakes Land & Water
Company (hereinafter referred to as the land company) was
engaged in selling lands and water rights for irrigation
purposes in Crowley county, Colorado. Menking, the plain-
tiff, resided in Fillmore county, Nebraska, and was agent
for the land company. He and the defendant were well
acquainted and had had other business dealings, and the
defendant reposed confidence in the integrity of the plain-
tiff. In January, 1918, plaintiff, with other agents of the
land company, induced the defendant, also a resident of
Fillmore county, with other prospective purchasers, to visit
the Colorado land. The party arrived at the village of Man-
zanola, Colorado, were met at the train by automobiles and
taken over some of the land owned by the land company
and made a casual examination. At that time there was
about six inches of snow on the ground. They were taken
to the home of one Bowers, an alleged prosperous farmer
in the vicinity, who, it later developed, was also an agent



VoL. 112] . JANUARY TERM, 1924, 481

Menking v. Larson.

or employee of the land company. There they had the eve-
ning meal and remained over night. The next morning
they again visited the land and then returned to the Bow-
ers home, where defendant executed a contract to pur-
chase 240 acres of land for the price of $150 an acre. He
paid $3,000, in cash or by check, and gave a series of notes,
aggregating $33,000, for the remainder of the purchase
price. On the trip from Nebraska to Colorado and while
there, defendant was kept constantly in the company of
the agents or employees 8f the land company and was not
given an opportunity to see or make inquiries from disin-
terested parties about the land. Plaintiff and the other
agents represented to defendant that the land was of a
high character of chocolate loam and would produce boun-
tiful crops; made representations as to the amount of
wheat, oats, corn and other crops that could be grown
upon the land, and as to the supply of water for irrigation
purposes, and other facts that would materially affect the
value of the land, and induced the defendant to believe that
the land was a bargain at $150 an acre. Later the defend-
ant, on ascertaining facts that led him to believe that he
had been defrauded, employed an attorney, who effected a
settlement with the land company. This settlement pro-
vided that the contract of purchase should be canceled, and
all of the defendant’s notes, except two, aggregating $2,800,
were returned to defendant. The two notes which were
not returned to the defendant were not then in the pos-
session of the land company. One of these notes, for $1,800,
is the one in controversy in this action.

The defendant was not present when the contract of set-
tlement between defendant’s attorney and the land com-
pany was effected. That contract is in writing and is in
part as follows: “In further consideration of first party
surrendering to second party the notes executed by second
party and running to first party in connection with the
purchase of said land, with the exception of said two notes
aggregating $2,800, and in consideration of each of the
parties hereto releasing, relieving and discharging the oth-
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er of said parties from any and all liabilities whatsoever
growing out of the purchase of said described premises
and water rights and any and all payments made there-
under, it is agreed between the parties hereto in manner
following, that is to say:

“First party shall surrender and deliver and does here-
by surrender and deliver unto second party all the prom-
issory notes executed by second party as aforesaid and
given to first party in connection with the purchase of said
deseribed lands and water rights, with the exception of
said note No. 3036 in the sum of $1,000 and said note No.
3037 in the sum of $1,800, and releases and discharges said
second party, his heirs and assigns from any and all claims
and demands of every nature whatsoever growing out of
said contract of purchase and said promissory notes.

“Second party accepts said notes in full settlement and
satisfaction of any and all claims and demands of every
character whatsoever which he has, claims or holds against
first party growing out of the execution and delivery of
said contract of purchase, the execution and delivery of
said promissory notes and contract, and the cash payment
made on account thereof.

“Tt is mutually agreed between the parties hereto that
the contract of purchase executed in duplicate by the par-
ties hereto covering the premises and property above de-
scribed shall be surrendered and canceled.”

Plaintiff insists that this contract of settlement was a
complete accord and satisfaction of any cause of action
for damages against either the land company or plaintiff,
and that it contemplated that the defendant should pay the
note in controversy, together with the other note for $1,000,
as a part of the settlement. Defendant, on the other hand,
contends that the settlement with one joint tort-feasor,
whereby he is relieved from liability, does not relieve the
other tort-feasor from liability, unless the settlement ef-
fected was intended to be of the entire cause of action.

The rule applicable to the situation that obtains in this
state is clearly set forth in Fitzgerald v. Union Stock Yards
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Co., 89 Neb. 393, as follows: “Settlement with one of sev-
eral joint wrongdoers and payment of damages is not a de-
fense to an action against another, unless it was agreed
between the parties to the settlement that such payment
was in full of all damages suffered. If the settlement is
in writing, oral evidence is competent to show the intention
of the parties thereto in an action against one not a party
to the settlement; affixing a private seal to such writing
is without effect.”” This rule has been followed and re-
affirmed in Hauth v. Sambo, 100 Neb. 160, and Tankersley
v. Lincoln Traction Co., 101 Neb. 578.

We think it will not be controverted that the terms of
the settlement contract, standing alone, are sufficient to
indicate that it was the intention of the parties to make a
complete settlement of the cause of action. But, under the
rule as above announced, in an action against one who is
not a party to the contract of settlement, parol evidence is
admissible to show the intention of the parties. In the in-
stant case, parol evidence to explain the intention of the
parties to the settlement was offered, wherein it was dis-
closed that it was not the intention of the parties that de-
fendant should be liable upon the two promissory notes,
not then in the possession of the land company. This testi-
mony is uncontradicted and is to the effect that it was the
understanding of the parties that defendant would not
pay the two notes which were not surrendered. The reser-
vation went no further than this. The contract must,
therefore, be held to be a complete settlement of the cause
of action, except as to the right of defendant to make a
defense to the two notes, one of which is the note in con-
troversy in this action.

We conclude, therefore, that the court erred in submit-
ting to the jury the question of the right of the defend-
ant to recover upon the counterclaim, and that the judg-
ment in favor of defendant on his counterclaim is not sup-
ported by the evidence. It is quite plain that if the land
company had retained possession of and brought suit upon
the note in question it would not be entitled to recover.
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The effect of the settlement contract, as explained by oral
evidence, was to reserve to the defendant the right to make
any defense he might have to the note for $1,000 and to
the one on which plaintiff’s action is founded.

The contract of purchase between the land company and
defendant contained this clause: “First party states and
agrees that he has made personal inspection of the proper-
ty covered by the within contract, and is buying it solely
on his own investigations, and not on any representations
made by any one else as to any material matter affecting
said property, or his purchase thereof.” Plaintiff insists
that this clause in the contract cannot be varied by parol
testimony, and that it effectually bars defendant from main-
taining any action for damages for fraud or deceit, and
also deprives him of any defense on those grounds to the
notes given as part of the purchase price.

In Schuster v. North American Hotel Co., 106 Neb. 679,
it is held: “A provision in such a contract, to the effect
that the agent cannot bind the company by any represen-
tations, statements or asreements. will not relieve the prin-
cipal from responsibility for the fraudulent representa-
tions, made by its agents, concerning the subject-matter of
the contract, as distinguished from the agreements and
promises which are to be undertaken, for a sales agent has
ostensible authority to make representations as to the sub-
ject-matter of the sale, and his fraud, committed within
the limits of such authority, will fix responsibility upon
his principal.” See, also, Stroman v. Atlas Refining Cor-
poration, ante, p. 187. '

If the effect of such a clause will not relieve the principal
from liability for fraud or deceit practiced in obtaining
the contract, we think it is quite clear that it will not re-
lieve the agent who made the representations and practiced
the fraud or deceit. The recital in the contract does not
even purport to protect any one other than the party to the
contract, and the agent committing the wrongful act can-
not shield himself from his wrongdoing by such a clause
in the contract of his principal.
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Plaintiff argues that the evidence is insufficient to sustain
the charge that the note was obtained by fraud and deceit.
We have examined the record, and, while there is a conflict
in the testimony, there is ample evidence tending to show
that defendant was grossly deceived and defrauded in the
transaction. It is evident from the whole record that he
will lose the $3,000 cash payment that was made, as well
as the $1,000 note which he has been compelled to pay to
an innocent holder. and that he has received absolutely noth-
i.g for the note in controversy. That plaintiff is not an
innocent holder in due course is plainly evident. The ques-
tion was one for the jury, and the verdict thereon is con-
clusive, .

Complaint is made of a number of instructions of the
court, but we find no error in them save in those which
submitted to the jury the right of defendant to recover on
his counterclaim. Complaint is also made of rulings on
admission of evidence. We have examined the record and
find no error in this respect.

Because of the error of the court in submitting to the
jury the right of defendant to recover on his counterclaim,
the judgment must be reversed and the cause remanded
for a new trial, unless defendant shall, within 20 days, file
a remittitur of the whole of the judgment on his counter-
claim. If such remittitur is filed, the judgment will be af-
firmed ; otherwise, reversed and remanded.

AFFIRMED ON CONDITION.

Note—See Agency, 2 C. J. p. 856, sec. 541; Compromise
and Settlement, 12 C. J. p. 344, sec. 37; Evidence, 22 C. J.
p. 1292, sec. 1725.

WILLIAM BRAUN, APPELLEE, V. THOMAS QUINN ET AL.,
APPELLANTS.

FiLeEp JuLy 18, 1924, No. 22832.

1. Venue. An action for the recovery of a money judgment, when
the defendant is a resident of this state, must be brought in the
county where he resides or may be served with summons.

-
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2. Judgment: VALIDITY: JURISDICTION. If an action for a money
judgment only is begun against but one defendant in a county
where he does not reside and cannot be served with summons,
the court does not acquire jurisdiction over his person by sum-
mons served on him in the county of his residence. If defendant
fails to appear, a judgment rendered upon such service is void.

RELIEF IN EQuiTY. In a suit by a judgment debtor

to enjoin the enforcement of a judgment, on the ground that it

is void because the co'}n‘t wherein it was rendered had not
acquired jurisdiction over his person, a court of equity will not
grant affirmative relief unless it is made to appear that he had

a meritorious defense to the cause of action on which the judg-

ment was based.

ApPEAL from the district court for Holt county: RoOB-
ERT R. DICKSON, JUDGE. Reversed.

H. M. Uttley, for appellants.
J. A. Donohoe, contra.

Heard before MorRissey, C. J., DEAN and Goop, JJ.,
BLACKLEDGE and REDICK, District Judges. X

Goop, J.

This is an action to enjoin the enforcement of a judg-
ment, on the ground that it is void for want of jurisdiction
in the court wherein it was rendered. To the petition the
defendants demurred generally and also on the ground of
misjoinder of causes of action. The demurrer was over-
ruled, and, defendants electing not to further plead, de-
cree was entered enjoining the enforcement of the judg-
ment, in accordance with the prayer of the petltlon De-
fendants appeal.

The salient facts set forth in the petition are as follows:
December 13, 1920, Thomas Quinn commenced an action
against William Braun in the district court for Holt coun-
ty, Nebraska, upon a contract, and prayed for a money
judgment. On the same day Quinn filed an affidavit for
attachment, setting forth as ground therefor that the de-
fendant Braun had fraudulently incurred the obligation
for which suit was brought. On the same day a summons
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and order of attachment were issued, directed to the sheriff
of Holt county. The sheriff made return to the summons
that the defendant could not be found in his county, but
levied the order of attachment upon real estate of the de-
fendant Braun. On the 28th day of December, 1920, an
alias summons was issued out of said court and directed to
the sheriff of Platte county, Nebraska, which was served
upon Braun. There was attached to this summons a cer-
tificate, giving information that a writ of attachment had
been issued in the action and levied upon certain described
real estate. Braun made no appearance in that action, and
on the 26th day of October, 1921, a default judgment, per-
sonal in form, was rendered in favor of the plaintiff Quinn,
and the court directed that an order of sale should issue,
commanding the sale of the attached real estate, or a suffi-
cient amount thereof to pay the judgment, with costs. Pur-
suant to this order the sheriff advertised the real estate
for sale, and then the present action was brought.

It is alleged in the petition in the instant action that at
all the times complained of plaintiff was a resident of Platte
county and was not at any of the time a resident of or with-
in Holt county. Plaintiff further alleges that he had been
the owner of the real estate levied upon, but had since con-
veyed the same and was liable to his grantee upon the war-
ranties in his deed of conveyance, and also alleges that he
was the owner of other particularly described real estate
in Holt county, and that the purported judgment obtained
against him was a cloud upon the title to his real estate.
Plaintiff prays that the purported judgment be decreed
null and void, that proceedings to enforce it be perpetually
enjoined, and that his title to all the real estate be quieted
against the claims of the defendants.

It is contended that the facts pleaded do not show that
the judgment is void, but, at most, merely voidable, and
that, even if void, plaintiff may not enjoin its enforcement,
because he has not set forth in his petition that he had a
valid defense to the cause of action on which it was based.

According to the averments of the petition, which are ad-
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mitted by the demurrer, when Quinn filed his petition
in Holt county, Braun was then a resident of Platte county
and at no time since has Braun been a resident of or within
Holt county. The action, being for a money judgment
only, could not be commenced and maintained except in a
county where defendant resided or could be served with
process. The law did not authorize the issuance of a sum-
mons to Platte county. The service in that county of sum-
mons on Braun did not give the court jurisdiction over his
person. The judgment subsequently rendered was void for
want of jurisdiction. Awyres v. West, 86 Neb. 297; Fogg
v. FEllis, 61 Neb. 829; Chicago, B. & Q. R. Co. v. Hitchcock
County, 60 Neb. 722 ; Walker v. Stevens, 52 Neb. 653 ; Mosh-
er v. Huwaldt, 86 Neb. 686.

Defendant contends that the petition does not state facts
sufficient to entitle the plaintiff to the relief demanded, be-
cause plaintiff failed to allege that he had a valid or meri-
torious defense to the cause of action on which the judg-
ment was founded. The plaintiff, on the other hand, con-
tends that, the judgment being void, its enforcement may
be enjoined without alleging the existence of a meritorious
defense to the cause of action on which it was based. The
authorities upon this question are not uniform, and the de-
cisions of our own court are not entirely harmonious.

Plaintiff cites and relies upon Bauer v. Deane, 33 Neb.
487; Cobbey v. Wright, 29 Neb. 274, and Ayres v. West,
supra. In none of these cases is the question raised or dis-
cussed as to whether, in an action to enjoin the enforce-
ment of a void judgment, it is necessary to allege the exis-
tence of a meritorious defense to a cause of action on which
the judgment was founded. For aught that appears, in
the case of Ayres v. West, supra, a valid defense may have
been alleged. In Bauer v. Deane, supra, the action was
by one judgment creditor to enjoin the enforcement of a
void judgment by another judgment creditor, and in that
action it was disclosed that the plaintiff in the injunction
suit had acquired a valid and superior lien, so that, in ef-
fect, he showed a meritorious defense to the cause of aec-
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tion, in so far as it related to the rights of plaintiff in the
injunction action. In Cobbey v. Wright, supra, the peti-
tion alleged facts showing a meritorious defense.

But more directly to the point, this court has held in
Kaufmann v. Drexel, 56 Neb. 229: “An action may be main-
tained to enjoin the enforcement of a void judgment when
there is a concurrence of the following conditions: (1) The
judgment must be without any legal or equitable basis;
(2) its invalidity must not appear on the face of the record;
and (3) the party complaining must be without an ade-
quate remedy at law.” _

In Bankers Life Ins. Co. v. Robbins, 53 Neb. 44, it is held:
“A party against whom a judgment has been rendered by
default, which judgment is void for want of jurisdiction
over the person of the defendant, is not entitled to an in-
junction to restrain the enforcement of such judgment
unless he makes it appear, both from his pleadings and
proof, (1) that he has a meritorious defense to the cause of
action on which the judgment is based; (2) that he has no
adequate remedy at law; and (8) that his plight is in no
wise attributable to his own neglect.”

In Janes v. Howell, 37 Neb. 320, it is held: “A court of
equity will not vacate a judgment at law merely on the
ground that the officer’s return, that he had served the sum-
mons on the defendant to the judgment by leaving a copy
of the process at his usual place of residence, was false. It
must also be averred and proved that the defendant to
the judgment has a meritorious defense to the same.”

In Osborn v. Gehr, 29 Neb. 661, it is held: “A court of
equity will not set aside a judgment at law, regular on its
face, when it is not shown that the judgment was rendered
where no cause of action existed.” In other words, the pe-
tition in that action did not allege facts showing a defense
to the claim on which the judgment was founded.

In Pilger v. Torrence, 42 Neb. 903, it is held: “When one
against whom a judgment has been rendered seeks the af-
firmative aid of a court of equity to relieve him from that
judgment, he must aver and prove that he had a merito-
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rious defense to the action in which judgment was rendered.
This is true even though the judgment be void, provided
at least its invalidity does not appear on the face of the
record.”

The reason usually given for the rule against relieving
from a void judgment unless a meritorious defense to the
cause of action is averred is that equity will not do a use-
less thing, and it would subserve no useful purpose to set
aside a judgment for want of jurisdiction, if the party seek-
ing the injunction had no defense to the cause of action
upon which it was based. Another reason is that it is not
enough that the judgment assailed be unlawful. It must
be against conscience as well.

We think the correct rule, and the one supported by the
weight of authority, is laid down in 1 Black, Judgments
(2d ed.) sec. 376, in the following language: “It is gener-
ally held that where a judgment at law is void for want
of jurisdiction, no summons or notice having been served
on the defendant, nor opportunity given him for defense,
nor any appearance entered by or for him, equity will re-
lieve against the judgment, if it be shown that there is a
meritorious defense to the action.”

While the summons served on Braun in Platte county
was insufficient to give the district court for Holt county °
jurisdietion over his person, it did apprise him of the fact
that he was named as the defendant in a petition filed in
that court, and that a judgment was being asked against
him. He could have entered a special appearance and, by
timely objection, have prevented entry of the judgment
against him. This he failed to do. His present plight is
attributable to his own neglect. Whether he had a valid
or meritorious defense is not disclosed. Unless he had such
a defense, the judgment is not unconscionable. He is not
entitled to affirmative relief in-a court of equity unless he
makes it appear that he had a meritorious defense and that
the judgment is therefore against conscience. It follows
that the district court erred in overruling the demurrer.

The judgment is reversed and the cause remanded, with
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leave to the plaintiff, if he so elects, to amend his petition
and set forth therein facts showing any defense he may
have to the cause of action on which the judgment was
based.

REVERSED.

Note—See Judgments, 33 C. J. p. 1074, sec. 35; p. 1086,
sec. 47—Venue, 40 Cyc. p. 96.

FARMERS NATIONAL BANK, APPELLEE, V. L. D. OHMAN
ET AL., APPELLANTS.

FiLED JuLY 18, 1924. No. 22873.

1. Bills and Notes: ACCOMMODATION MAKER. One to be an accom-
modation maker of a promissory note must not receive any
benefit or consideration directly or indirectly by way of the
transaction of which the note was a part, and the transaction
must be one primarily for the benefit of the payee.

CONSIDERATION. “A consideration moving to one of
several joint makers of a promissory note is good as to all.”
First Nat. Bank v. Golder, 89 Neb. 377.

3. BEvidence: ParRoL EVIDENCE. A promissory note, in the usual
commercial form, is a complete contract in itself, and its terms
cannot be varied or contradicted by parol evidence.

4. Banks and Banking: AGENCY. One whose note to a bank is past
due, and who is required to procure additional security in order
to obtain renewal thereof, in so doing is not acting as the agent
of the bank, even if the bank’s officers suggest that he procure a
certain person.

AUTHORITY OF OFFICERS. In an action on a promissory
note by the payee against the maker, the latter set up as a
defense that at the time he made the note he was orally promised
by the president and the cashier of the bank that he was not
to be liable thereon. The making of such a promise. if it could
be proved, was not, under the facts disclosed, within the apparent
scope of these officers’ authority, and is not binding on the bank,
unless specially authorized, or, with knowledge of the fact, ap-
proved by the bank’s directors.

6. Bills and Notes: DEFENSES. An agreement pleaded as a defense
to an action on a promissory note, brought by the payee bank,
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that at the time of its execution and delivery it was agreed be-
tween the payor and the payee that the note was to be used
for the sole purpose of enabling the payee bank to satisfy the
demands of the national banking authorities then being made
upon it, does not constitute a defense; the fraud, if any, being in
this agreement, and not in the note, nor in the consideration
for it.

APPEAL from the district court for Stanton counf:y: AN-
SON A. WELCH, JUDGE. Affirmed.

George A. Eberly, for appellants.
D. C. Chase and Hugo M. Nicholson, contra.

Heard before MORRISSEY, C. J., DAY, GooDp and THOMP-
SON, JJ., and REDICK, District Judge. . R

THOMPSON, J.

The plaintiff alleges, in substance, as a basis of recovery,
that it is a corporation, organized and doing business at
Pilger, Nebraska, as a national bank; that on the 26th day
of April, 1921, the defendants executed and delivered to
it their promissory note, in the usual commercial form, for
the sum of $7,500, drawing interest at 10 per cent. per
annum, due six months after date; that the same was long
past due and that no part thereof had been paid, and prayed
judgment accordingly.

The defendant L. D. Ohman answered, in substance, al-
leging, first. a general denial; second, that the note was
signed by the defendant without consideration and solely
for the accommodation of the payee named therein.

The defendant M. D. Ohman for answer alleged, in sub-
stance, first. that the note was signed by the defendant
solely for the accommodation and benefit of the payee and
wholly without consideration received by the defendant,
or parted with by plaintiff ; second. that in signing the note
she did so pursuant to. and relying upon, an oral agree-
ment made and entered into by and between the plaintiff
and herself, and in her behalf; that the agreement consti-
tuted the condition upon which the note was signed and
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delivered ; that it was agreed that the note was for the pur-
pose of aiding and assisting plaintiff, and solely to enable
plaintiff to satisfy the demands of the bank examiner and
the national banking authorities, then being made upon
said plaintiff ; that she thus signed the note with the de-
fendant L. D. Ohman wholly and solely upon the condition
that it was to be accommodation paper.for the purpose
named in the oral agreement; that the plaintiff, in consid-
eration, agreed with her that the aforesaid note was to be
used solely for the purpose of satisfying the bank examiner
and national banking authorities; that the defendant would
not be required to pay the note and that there should be no
recourse to her by the plaintiff. The third paragraph is
but a repetition of the first and second.

It will be noticed that this answer of M. D. Ohman, by
not denying, admits every allegation in the petition well
pleaded, and seeks to avoid the effect or consequences by
a plea that the same is accommodation paper, signed by
her without consideration and for the sole benefit of the
plaintiff.

The plaintiff for reply to each of the answers filed a gen-
eral denial.

The case came on for trial and at the close of defend-
ants’ evidence plaintiff moved for an instructed verdict in
its favor in the sum of $8,233.36, the amount of the note
and interest to that date. Motion sustained, and the court
instructed the jury as follows: ‘“You are instructed by the
court to return a verdict for the plaintiff in this case
against both defendants in the sum of $8,233.36.” De-
fendants jointly except, and jury return a verdict for the
amount. Judgment by the court entered thereon. De-
fendants separately file motion for a new trial, alleging
as grounds therefor: ‘“That the court erred in instructing
the jury to render verdict in favor of plaintiff: that the
verdict is not sustained by the evidence and is against the
weight thereof; that the verdict is contrary to law.” Mo-
tion overruled. Case appealed by the defendants, M. D.
Ohman giving her separate supersedeas bond.
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The instruction quoted in defendants’ brief is not found
in the transcript, but is taken from statements made by
the court, as shown by the bill of exceptions, leading up to
the giving of the instruction heretofore quoted.

From the pleadings it will plainly be seen that the main
issue raised thereby, so far as M. D. Ohman was concerned,
was as to whether or not the note sued on was as to her an
accommodation note given for the primary benefit of the
payee, and without consideration directly or indirectly run-
ning to her from the payee; the other facts pleaded in her
answer, as to the desire on the part of the bank to satisfy
the bank examiner and national banking authorities, be-
ing simply an amplification of the plea necessary in a case
of accommodation paper. The pleading is without an alle-
gation of intentional fraud, deceit, or charge of wrong-do-
ing as to any of the parties. In considering the effect of
a directed verdict, we are not unmindful of the rule an-
nounced by us in O’Hara v. Hines, 108 Neb. 74.

Defendant M. D. Ohman is the mother of defendant L.
D. Ohman, and we shall refer to them as mother and son,
respectively.

The evidence, in substance, further shows that at the time
of the execution and delivery of the note in question the
plaintiff bank still held a past-due note for $5,000 signed
by the son and his mother; also an enforceable note signed
by the son alone in the like sum of $7,500; that the nation-
al bank examiners had objected to the plaintiff bank longer
carrying the latter note with only the signature of the son,
and requested plaintiff bank to demand additional securi-
ty, which it did of him at his home in Stanton county, tell-
ing him at the time that the bank examiner had been at the
bank, examined the notes, and demanded that his $7,500
note be paid, or an additional signer thereon obtained; that
he said he did not like to ask his mother to sign the note
with him, as debts worried her ; that Chace, president of the
bank, said: “We will give you plenty of time, and you can

renew the note from time to time so that this will give you -

a chance to pay it, and your mother need not be troubled;”
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that at the same time the note in question was prepared,
signed by the son and left with him, he sent the note to
her, and, as shown by his evidence, stated to her in a let-
ter submitting the same: “I wrote to her that the exam-
iner was demanding another signature on the paper, and
that I had the promise of Mr. Chace and Mr. Larson that
if mother would sign the note with me she would not be
troubled for payment, that they would give me three or
four years to work it out myself.”

After receiving the letter and the note, the mother signed
the latter, returned it to the son, and he delivered it to the
bank, at which time he was told that the bank examiner
had been there and that the bank had informed him that
they were expecting the mother to sign the note with him,
and the examiner said he would then let the matter rest
until the new note was executed and returned to the bank,
or words to that effect. That afterwards, and just before
the note wag due, the bank officials went to the son’s farm
and requested that he secure the $5,000 note, and the note
in question, interest on each, and $600 interest unpaid on the
note renewed, amounting in all to the sum of about $14,000.
That the son declined to secure the said amount on his
lands for the reason that he wanted to make some other
disposition of them; and that they then went to the mother
to have her secure the $14,000 and she said she would want
some days to consider it; that she afterwards informed the
bank that she had concluded not to mortgage her farm,
and further said, at any rate she thought they were not
going to trouble her.

In this case, the examiners acted as duty demanded, the
bank carried the demand to the maker of the note, and
requested payment thereof or another name. The mother
had previously signed one note with the son for $5,000
payable to the bank; and the most natural thought to come
to both the bank officers and the son was to have the moth-
er go on the note with the son. And just as natural for
the officers to say to the son, it is security we are after,
and if you will get your mother to sign the note with you
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we will give you time to make the payments yourself if
you desire, and we will not trouble the mother. The son
8o understood it and a fair construction placed on the let-
ter to the mother will so interpret the language used.

We first notice defendants’ contention that the note in
question was given without consideration as an ac¢commo-
dation note. They urge that the plaintiff bank parted with
nothing of value when the note in question was received.
This contention cannot be sustained. Induced by the re-
ceipt of it, plaintiff bank credited the son upon its books
with $7,500 as payment on the original note, and by ex-
tending time of payment thus relinquished its right to sue
on this note pro tanto. Also, the original consideration
for the note renewed was sufficient. We consider the law
to be correctly stated in 8 C. J. 217, sec. 352, as follows:

“The existing debt may already be represented by the
maker’s own bill or note, and the surrender of such in-
strument will be a good consideration for the new obliga-
tion, and this is so, although the old note is not surren-
dered, provided there was no agreement to return the old
note, and where the old note has not been transferred to
one other than the payee of the new note. So a note given
in renewal of the maker’s note is based on a consideration,
and in such case the consideration for the original paper
supports the renewal.”

In Perrin v. Royal, 42 Ind. 132, suit was brought on a
promissory note given in renewal of six others. In the
opinion the court say: “The old notes, or the debts evi-
denced thereby, furnished an ample consideration for the
execution of the new, whether the old ones were sur-
rendered at the time, or not.”

When the mother signed the note, the consideration for
it on the part of the son was a sufficient consideration as
to her, as: “A consideration moving to one of several
joint makers of a promissory note is good as to all.” First
Nat. Bank v. Golder, 89 Neb. 877. On page 381 the fol-
lowing instruction given was approved by us: “If the jury
believe from the evidence that the defendant Hopper signed
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said note at the request of one of the other signers, Hunt-
ington, then in that case the consideration received by the
other signer, Golder, would be a sufficient consideration
for the defendant Hopper for signing said note, and the
defendant Hopper in that case would be liable for the full
amount of said note and interest thereon.” This case is
as to facts pleaded similar to the instant case, as is shown
by paragraph 4, page 379.

In Neal v. Wilson, 213 Mass. 336, a check was given by
third .persons to a bank without consideration, at the solic-
itation of the cashier, and immediately passed to the cred-
it of a depositor’s over-due account, to make the account
whole. Held, the check was given for the accommodation
of the depositor rather than of the bank., Accord, Nalitzky
v. Williams, 237 Fed. 802; Skagit State Bank v. Moody,
86 Wash. 286; German American State Bank v. Watson,
99 Kan. 686. :

Then the defendants admitted, and it is made a part of
the evidence, that the note in suit was a renewal of a note
of the same face value which had been given for full
value. This admission alone would and did render nugatory
the contention that it was an accommodation note, and
took the case out of the rule announced in Citizens Bank v.
Fredrickson, 83 Neb. 755, and brought it within the rule
announced in Security Savings Bank v. Rhodes, 107 Neb.
223, especially the rule announced in Greenway v. Orth-
wein Grain Co., 85 Fed. 536, which was followed and ap-
proved therein. One to be an accommodation maker of a
note must not receive any benefit or consideration directly
or indirectly by way of the transaction of which the note
was a part. Thus it will be seen that the note was signed
and delivered by each of the defendants for a considera-
tion, and in no legal sense an accommodation note, and on
that plea the defense fails. '

Defendants each, also, rely upon an alleged oral agree-
ment entered into betweeen themselves and James R. Chace
and Robert Larson, president and cashier of plaintiff bank,
respectively, “to the effect that she, the mother, would not
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be called upon to pay the note, that it was to be used solely
for the purpose of satisfying the demands of the bank ex-
aminer.” The note is a complete contract in itself, and
its terms cannot be varied or contradicted by extraneous
parol evidence. Van Etten v. Howell, 40 Neb. 850: Wes-
tern Mfg. Co. v. Rogers, 54 Neb. 456; Security Sav-
ings Bank v. Rhodes, 107 Neb. 223: German American
State Bank v. Watson, supra; Skagit State Bank v. Moody,
supra. This note was not, and was not intended to be, a
sham as to any of the contracting parties; therefore this
case is distinguishable from the case of Coffman v. Malone,
98 Neb. 819. The fact is that no communication, oral or
written, ever passed between Chace or Larson, or the bank,
and the mother prior to her signing the new note, or in
reference to it. She lived in Bellevue, Nebraska, some dis-
tance from Pilger, the home of the plaintiff bank, Chace,
Larson, and the son. The only request for her signature
was the contents of the letter written to her by the son.

Counsel for defendants argue that L. D. Ohman acted as
agent for the bank in securing M. D. Ohman’s signature.
We hold that one whose note to a bank is past due, and who
is required by the bank to procure additional security in
order to obtain a renewal thereof, in so doing is not acting
as the agent of the bank, even if the bank suggests that the
debtor secure a person by it designated. Thus the evidence
does not sustain this contention of defendants’ counsel.

Furthermore, Chace and Larson could not bind the bank
to such an agreement, which, if made by them, was clearly
outside the scope of their authority. Security Savings
Bank v. Rhodes, supra,; Bank of United States v. Dunn, 6
Pet. (U. S.) 51. It is not within the recognized duties of
‘managing bank . officers to promise persons whose names
appear upon commercial paper of the bank that they are
not to be held liable thereon, in plain contradiction of the
obligation expressed by the paper.

There is no evidence that the bank knew of the agree-
ment, if any there was. Thus this case is distinguishable
from First Nat. Bank v. Felt, 100 Ia. 680, relied on by
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defendants. There the directors ratified the arrangement;
the approval of the directors of the plaintiff bank in this
instant case is wholly lacking.

The defendants insist that this action is one coming
under the rule of law that, where a contract is based on
an illegal consideration, the court will leave the parties
where it finds them and will not grant relief to either. It
is considered by us that defendants have not pleaded nor
proved such a case. However, arguendo, if all that che
defendants have pleaded, with fraud and intentional Je-
. ceit added, as to the purpose of the execution and delivery
of the note as a means of misleading and deceiving the
government authorities, as to its true status, was admitted
or proved, it would not amount to a defense. In Skagit
State Bank v. Moody, 150 Pac. 425 (86 Wash. 286) the
court, in deciding a similar case, said: “An oral under-
standing between the parties, that a note given by a direc-
tor of the bank in payment of overdue interest on another
note, to comply with the demands of the state bank exam-
iner, should be held only until after the examination of the
bank and then returned to the director, does not invalidate
the note, even between the original parties, since the fraud
was in the collateral, oral understanding, not in the note
itself or in the consideration.” The reasoning is logical
and is by us approved. In German American State Bank
v. Watson, supra, we read as follows: ‘““The maker of a
note cannot defend an action thereon by showing that it
was executed without benefit to him, under an agreement
exempting him from liability, in order to enable the bank
to which it was payable to make an additional loan to a
customer who had already borrowed to the limit allowed
by law, for the reason that having voluntarily signed the
note in order that the examiner might believe it to be an
asset to the bank he ought not to be permitted to deny it
that effect.” °

Courts prefer and should seek to find a legal rather than
an unlawful motive for the acts of the parties litigant.
The court did not err in directing the jury to return a
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verdict in favor of the plaintiff. The record discloses no
conflict in the evidence for the jury to decide. The ques-
tions arising were purely questions of law for the court,
and this justified the trial court in directing the verdict
and entering judgment thereon.

From a careful consideration of the admissions in the
respective answers, and made at the trial, together with
the evidence, and the law governing each and all questions
presented, it is found and considered by us that the judg-
ment of the trial court is correct; that it did not err in
instructing the jury as it did; that the verdict is sustained
by the law, and warranted by the evidence; that the judg-
ment rendered should be and is in all things

AFFIRMED,

Note—See Banks and Bankmg, 7 C. J. p. 524, sec. 122;
p. 559, sec. 164; Bills and Notes, 8 C. J. p. 211, sec. 343;
p. 253, sec. 400; p. 786, sec. 1046 (1925 Ann.) ; Evidence,
22 C. J. p. 1089, sec. 1443.

BLUE RIVER POWER COMPANY, APPELLANT, V. FRANK
HRONIK ET AL., APPELLEES.
FiLep JuLy 18, 1924. Nos, 22890, 22891.

1. Eminent Domain: IRRIGATION AND WATER-POWER. Proceedings

" for condemnation of rights of way for irrigation or water-power
purposes, including the right of overflow and damage caused to
upper riparian lands by the construction and maintenance across
a stream of a dam for either of said purposes, may be main-
tained under the provisions of chapter 69, Laws 1895 (Comp. St.
1922, sec. 8452 et seq.).

PETITION. In order to confer jurisdiction, the
petition by which such proceedings are instituted must with
substantial accuracy describe the lands to be crossed, the size of
the works to be constructed, and the quantity of land required
to be taken.

APPEAL from the district court for Saline county RALPH
D. BROWN, JUDGE. Affirmed.

Thomas, Vail & Stoner, for appellant.
Glenn N. Venrick and John E. Mekota, contra.
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Heard' before LETTON, ROSE and DEAN, JJ., BLACKLEDGE
and REDICK, District Judges.

BLACKLEDGE, District Judge.

This is a proceeding under the law of eminent domam
seeking the condemnation of rights for the overflow of lands
caused by the erection and maintenance of a dam across
the Blue river, which is being constructed for water-power
purposes. There are two appeals involving the same issue
which will be treated as one case.

The petition was filed November 26, 1920. It alleges the
corporate capacity of the plaintiff, that it is the owner of
three irregular tracts of land in sections 34 and 35, town-
ship 7, range 4, Saline county, containing an aggregate
acreage of 20.35. It is also alleged:

“That the Blue river runs through and across the above
described tract of land; that your petitioner has been duly
authorized to construct a dam across the Blue river upon
said real estate to the height of sixteen (16) feet for water-
power purposes; that your petitioner duly submitted a
plan of its proposed dam to the state board of irrigation,
highways and drainage of the state of Nebraska, for exam-
ination and approval, and that said state board duly ap-
proved the same March 2, 1918, and authorized its con-
struction to a height of sixteen (16) feet; that your peti-
tioner is the owner in fee simple of both sides of said river
where said dam is being constructed as aforesaid and has
the legal title thereto, that said dam is in the course of con-
struction and nearly completed and said water-power plant
will be ready for operation within a few days.

“Your petitioner alleges that there are no lands below
the site of said dam that will be overflowed or injured by
reason of the construction of said dam or the operation of
said power plant.

“Your petitioner further alleges that the real estate
hereinafter mentioned and not owned by it, situated in town-
ship 7 north, of range 4 east of the 6th P. M. in Saline
county, Nebraska, and hereinafter specifically described,



502 NEBRASKA REPORTS. [VoL. 112

-Blue River Power Co. v. Hronik.

are lands situated above the site of said dam and through
which said Blue river flows, which are or probably will be
overflowed or injured by reason of the construction and
erection of said dam and the operation of said power plant.”

It then gives 19 separate descriptions of lands owned in
which rights are sought to be acquired by condemnation.
One description is: “That Frank Hronik is the owner of
the N. E.14 of the N. W.14 of Sec. 35; the S. E.14 of the
S. W.14, of Sec. 26; all of the S.W.14, of the S. W.14 of Sec.
26, except a tract of land at the south end thereof lying
south of the channel of the Big Blue river and containing
about 414 acres more or less; also that portion of the
S. E.14 of the S. E.1j, of Sec. 27, lying east of the channel
of the Big Blue river and containing 214 acres more or
less, of which tracts about 41.67 acres:will be taken, over-
flowed or damaged; and that Bessie Hronik is the wife of
the said Frank Hronik.”

It is further alleged that the petitioner has not been able
to agree with the several owners and parties interested
touching the compensation and damages that will be sus-
tained by the construction of the dam and operation of the
plant, and prayer is made for the appointment of apprais-
ers to ascertain the damage and determine the compen-
sation to be made. )

A summons was issued on the same date to the sheriff
requiring him to summon certain appraisers to appear at
or on the lands December 10, 1920, at 10 o’clock a. m., “to
severally appraise the damages sustained by the parties
hereinafter named to the lands hereinafter deseribed.”
There follows a description of lands as in the petition. A
notice containing the same description was issued on the
same date by the petitioner and served by the sheriff noti-
fying the owners that the petitioner was about to com-
plete the construction of a dam for water-power purposes
across the Blue river at or near the south line of the north-
west quarter of the northwest quarter of section 35, town-
ship 7, range 4, and that appraisers would proceed on the
lands December 10, 1920, at 10 o’clock a. m., to determine
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and assess the damage. December 9 and 10 certain objec-
tions were filed by some of the owners, and on December
10 a supplemental petition was filed which seeks to bring
in a new party and other real estate not before described
in the petition. Also, a motion to amend each description
in the petition by inserting the acreage was filed and a
motion to amend the summons to conform to the petition
as amended and the supplemental petition. The objections
of the owners were all overruled. The amendments asked
by petitioner were all allowed.

December 14 a report of the appraisers was filed and
thereupon appeals were perfected both by the petitioner
and by the owners to the district court. In the district
court the owners, as appellants in one case and appellees
in the other, renewed the objections made by them before
the county judge, and upon hearing in that court the ob-
jections of the owners were sustained and a judgment en-
tered dismissing the petition and annulling all proceedings
had thereunder; from which judgment the power company
has appealed to this court.

Tt is stated by counsel for both parties that two ques-
tions are presented by the appeal: First, whether the pro-
ceedings were properly had under the provisions of section
3429 et seq., Rev. St. 1913 (Comp. St. 1922, sec. 8452 et
seq.). Second, whether the petition of the power company,
the summons and notice were sufficient to confer jurisdic-
tion on the county judge or the county court to proceed in
the matter.

It is stated in argument that the district court held the
proceedings to have been properly had under the provisions
of the statute designated and that its judgment was based
upon the ground of the insufficiency of the petition and
proceedings; but the judgment as entered is a general
one, not designating the ground upon which it is based,
so that both propositions are here presented for review.

Without entering into a detailed consideration of the
matter of statutory authority, we think it is apparent that
such proceedings may properly be had under the provisions
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of the statute designated. The act of 1889 (Laws 1889,
ch. 68) was entitled “An act to provide for water rights
and irrigation, and to regulate the right to the use of wa-
ter for agricultural and manufacturing purposes.” The
amendatory act of 1893 (Laws 1893, ch. 40) was entitled
“An act to promote the development of water-power for
manufacturing and other industrial purposes.” And the
act of 1895 (Laws 1895, ch. 69), which is in substance our
present law, was entitled, in part, “An act prescribing
regulations for the appropriation, distribution and use of
water in the construction and maintaining of canals,
ditches and storage reservoirs for the purpose of irriga-
tion, evaporation and water-power.” Tt is true that at
that time the need primarily considered was the matter
of irrigation, which was then in its early development in
this state, but we think it equally clear that the purpose
of the act was to establish a code for the regulation of the
use and application of the waters of the state which were
made subject to appropriation, and that it was intended to
be complete for that purpose. It contains ample provi-
sions for the acquisition of sites, right of way and other
matters incidental to the use of water, provides for the in-
stitution of condemnation proceedings by sections 8452,
8453, Comp. St. 1922, and that the subsequent procedure
shall be according to the provisions of law for the condem-
nation of rights of way for railroad corporations. The
act provides that canals and other works constructed for
irrigation or water-power purposes, or both, are declargd
to be works of internal improvement; and, with reference
to the priority of rights, that the use of water for domestic
purposes shall have preference over those claiming for any
other purpose, and those using the water for agricultural
purposes shall have preference over those using the same
for manufacturing purposes. While it is insisted that
what is known as *“The Mill Dam Act” (Rev. St. 1913,
sec. 3974 et seq.; Comp. St. 1922, sec. 3377 et seq.) should
be followed, we do not think it necessary to determine that
question. Nothing is pointed out with reference to the act
sought to be followed in this instance wherein it is not suffi-
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cient or adequate in all respects to protect the rights of the
parties and afford means for determination thereof. We
therefore hold that such proceedings may properly be had
under the sections of the statute to which reference is
made, and now appearing as section 8452 et seq., Comp.
St. 1922,

Upon the other branch of the case, it is strenuously ar-
gued that the petition and proceedings were not sufficient
to give jurisdiction, and this position is grounded, princi-
pally, upon the propositions that the proceeding is not a
judicial proceeding and that in his acts in reference to it
the county judge was a ministerial and not a judicial offi-
cer; that the petition did not sufficiently or accurately de-
scribe ‘the works of the petitioner then being or about to
be constructed, nor the land to be taken; that there was no
authority for allowance of the amendment to the petition
and summons whereby the amount of acreage in each de-
scription, which had previously been left blank, was in-
serted, and that the amendment could not relate back so
as to affect the notice to the landowners or cure the sum-
mons to the appraisers which had already been issued more
than ten days before.

Upon the other hand, it is as vigorously asserted that
the petition was sufficient, the amendment authorized, and
that the allegations of the petition were such that they
could be made certain, in that a skilled person, such as a
surveyor, could thereby determine the quantity and loca-
tion of the lands to be overflowed, and therefore were suffi-
cient.

In support of its argument and of the petition, the ap-
pellant relies upon the cases in this court of Fremont, E.
& M. V. R. Co. v. Mattheis, 39 Neb. 98, and Dettman v.
Pittenger, 89 Neb. 825. These cases, we think, do not con-
trol the instant case, and the reasons therefor will be
stated in connection with our consideration of other cases
by which we think it is controlled.

The statute under which the proceeding is had requires
that the petition in such cases shall (1) describe the lands
to be crossed, (2) state the size of the ditch, canal or works,
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(3) state the quantity of land which is required to be taken.
In Mattheis v. Fremont, E. & M. V. R. Co., 53 Neb. 681,
this court held that the proceeding for condemning real
estate for right of way of a railroad is not instituted in
nor conducted by the county court; that it is conducted
by the county judge, the sheriff and the appraisers selected
by the former; that these constitute a tribunal not to try
a civil action but simply to assess the damages, and that
the powers conferred upon the county judge, and the du-
ties required of him, are not judicial but are purely minis-
terial. There is little, if any, conflict in the decisions of
any of the courts with respect to the fact that the petition
by which such proceedings are instituted must accurately
describe the property sought to be taken and that such a
description is necessary to confer jurisdiction. This in
our judgment does not mean meticulous accuracy, but sub-
stantial accuracy—that certainty by means of which a rea-
sonably competent person could take the instrument and
therefrom, aided by such inquiries as it suggests, locate
the identical property.

In Omaha & R. V. R. Co. v. Rickards, 38 Neb. 847, con-
sidering condemnation proceedings wherein the property
had been described by governmental subdivisions only, and
although it was vacant and unoccupied land, but had pre-
viously been laid out in lots and blocks and was within the
corporate limits of the city, it was held that such descrip-
tion was insufficient and the railroad company acquired
no title or rights thereby. In the more recent case of
Daily v. Missouri P. R. Co., 103 Neb. 219, wherein a va-
riance in the petition consisted in a misstatement of the
depth of the property sought to be condemned, it being
stated as 115 feet when in fact it was 140 feet, was such
a substantial inaccuracy as to render the proceedings void.

In the earlier case of Fremont, E. & M. V. R. Co. v. Mat-
theis, 39 Neb. 98, which was a rehearing of the same case
reported in 35 Neb. 48, the decision was undoubtedly right
upon the facts on which it was based. In that case there
was in addition to the deseription written in the petition,
a plat annexed thereto in and by which the property was
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designated with sufficient certainty that it could be accu-
rately determined. In the instant case there is no reference
to any plat in the petition and none appears in the record.
It appears to the writer that in this sort of case a properly
drawn plat is the most accurate and illuminating method
of description that could be adopted. The surface of the
ground is necessarily uneven and the outlines of the land
which will be overflowed, it seems, could be more accurately
and plainly shown by means of a proper plat than in any
other manner. The petitioner must have had the informa-
tion at hand which would enable it to supply such a desig-
nation, else it would be unable to compute the acreage it-
self. Upon the question of acreage we do not think that
* the amendment aided the petition to any appreciable ex-
tent. In the description hereinbefore quoted there was
designated four separate 40-acre tracts, and it is said in
the petition as amended that about 41.67 acres will be
taken, overflowed or damaged; which would furnish little,
if any, information.to the owner as to the location or form
of the part of his land to be taken, or whether it was all in
one body or in a number of tracts. It made a material
difference to the landowner as to the exact location of the
submerged portion in respect to his land and his improve-
ments of all kinds. It is said that the petition is sufficient
because a surveyor or skilled person may take it and as-
certain the lands; but we have failed to discover how such
a person, however skilled, could take this petition and
make any definite ascertainment. There is to be a dam to
the height of 16 feet across the Blue river somewhere upon
the 20-acre tract of land owned by the petitioner. A great
deal may, and doubtless does, depend upon the particular
location of the dam and of each end thereof and its direc-
tion and length as to the overflow that will be produced
“thereby. The petition shows that certain lands for the dis-
tance of more than four miles upstream are to be over-
flowed and affected by this dam. It follows that a very
little difference in the height and location of the dam will
make a large difference in the land to be overflowed. The
skilled person who would determine the exact location of


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































