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Karnes v. State.

A. FRANK KARNES V. STATE OF NEBRASKA.
‘FILED DECEMBER 31, 1923. No. 23417.

1. Witnesses: CROSS-EXAMINATION. In a prosecution for rape,
upon cross-examination of an examining doctor, defendgnt’s coun-
sel, in referring to a conversation had with the prosecutrix nearly
a year after the crime, asked the witness: “Did you ask her
who it was? 4. Yes.” Held, that this did not authorize the
state on redirect to call out the rest of the conversation which
was hearsay and incompetent for any purpose.

2, Criminal Law: REQUESTED INSTRUCTION: Dury orF COURT.
Where a requested instruction as to a particular part of the
evidence cannot be given as a whole, yet if it embodies a correct
rule of law applicable to the facts of the case, and is not covered

- by the other instructions, it is the duty of the court to require
counsel to prepare, or to itself prepare and give, a proper in-
struction on the subject.

ERROR to the district court for Franklin county: WILLIAM
A. DILWORTH, JUDGE. Reversed.

Relihan, Relihan & Reed, F. M. Tyrrell and W. H. Miller,
for plaintiff in error. '

O. S. Spillman, Attorney General, and R. F. Stout, contra.

Heard before MORRISSEY, C. J., DEAN and Goop, JJ.,
REDICK, District Judge.

REDICK, District Judge.

Information charging plaintiff in error, defendant, with
rape upon a female ten years of age; defendant was con-
victed of assault with intent to commit rape and sentenced
to the penitentiary for two to fifteen years, and brings the
case here for review.

The circumstances under which the crime is alleged to
have been committed are as follows: Defendant is a
married man 58 years old, having lived with his wife 33
years; they had one child, a son, who died several years
before ; they desired to adopt a girl (which was done later),
and the prosecutrix was secured from the Nebraska Chil-
dren’s Home Society, January 17, 1922. She was eleven
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years old May 8, 1922. Defendant went to Omaha to get the
girl and take her to his home near Riverton, Nebraska.
En route they stayed over night in a rooming-house at
Hastings, where it was necessary to change cars, at least
part of ’the night occupying the same bed. Next morning
they left for Riverton, and arrived at defendant’s home the
18th about 10:30. There was but one bedroom on the
ground floor of the house, and, although there was a couch
therein prepared by defendant’s wife for the girl’s use, she
slept that night and for four or five weeks in the same bed
between defendant and his wife, at the end of which
period she complained to the wife that defendant had
“meddled” with her, and thereafter she slept on the couch
in the dining-room.

The date of the crime is laid as on or about January 19,
1922, and the circumstances detailed by the prosecutrix are
that on the morning Mrs. Karnes got up early to build the
fires, leaving. her and the defendant in bed; that it was
extremely cold, and the doors of the bed-room were closed ;
that defendant took indecent liberties with her person and
placed his body against hers in a position appropriate for
the accomplishment of the crime charged; that she wore
one-piece pajamas buttoned up behind; that she could feel
him close to her; questions as to penetration were not
answered ; the record is silent as to whether the pajamas
were opened; he did the same things other mornings, but
questions as to dates are not answered ; there is no evidence
that she made any outcry or serious objections to the pro-
ceedings. -She also testified that at Hastings defendant put
his arms around her and insisted that she turn over, but
she refused ; that he took indecent liberties with her person,
and by taking her hands required her to do the same with
him ; no other acts of a serious nature that night are testi-
fied to.

The first assignment of error relates to the reception of
evidence by defendant’s wife, called by the state, that she
signed the complaint initiating the prosecution for rape.
No objection was made that the witness was incompetent
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under the statute, and there was no dispute as to the facts
testified to by her. The complaint itself was ruled out, but
would have been admissible in rebuttal as affecting the credi-
bility of the witness, who testified for her husband. Her testi-
mony as to what crime was charged in the complaint was
not the best evidence, but we cannot perceive that any
prejudice resuited to defendant.

The second assignment has to do with the evidence of Dr.
Amy Robinson who made a physical examination of prose-
cutrix in December, 1922, to the effect that she was in the
condition in which a married woman would be expected to
be after one year; that in the witness’ opinion the girl
had been ‘“used” to that extent, etc. It appears, however,
that she remained with her foster parents until shortly
before the complaint was filed in November, 1922, and the
date of the examination is not definitely shown, whether
latter part of November or early December. The objection
is that the examination was too remote, but we think not
under the circumstances.

Further objection is made to evidence given by the doctor
as to statements made to her by the prosecutrix at the time
of the examination. On cross-examination defendant’s
counsel elicited the following: “Q. You had never seen her
before? A. No, sir. Q. And you had not taken that into
consideration when you say that some man might have
done it? A. I asked her, is all, and she said, ‘No; she said,
‘A man did it.” Q. And you asked her that question directly ?
A. Yes; I did. Q. Did you ask her who it was? A. Yes.”
Then on redirect: ‘“Q. And when you asked her who did
this, and she told you, who did she say?’ Objected to as
hearsay and not redirect, and overruled. “A. She told me,
and I don’t remember the man’s name. She said it was the
man that Miss Armstrong had told me about. I asked her
if it was, and she told me all about it; and she told me
that at the time in Hastings.” Witness then detailed going
over to the hotel with the girl to the room they staid in,
but these matters are not so important in view of defend-
ant’s admission that they occupied the same bed. In answer
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to the question, “What part (of the building) ?” witness
answered: “We went to the head of the stairs, going south,
and turned directly back, going north, to the first door, and
it reopened right out toward the cafeteria, where she said
when he was through with her he went over to get some-
thing to eat. She told me that he hurt her until she was
crying, and when he left he told her to go to sleep; and he
went over there to get something to eat some time in the
night when she was asleep and then came back and repeated
this performance.”

Motion was then repeated to strike out all testimony of
such conversations between witness and the girl at Hastings
as incompetent, irrelevant, immaterial, and hearsay. “The
Court: You opened the door for it when part of the con-
versation was given. Now they are entitled to have all the
conversation given which was had at that time.”

- Up to this point the only questions asked by defendant’s
counsel on cross-examination were those quoted above, and
we think the learned district judge erred in the above rul-
ing. If it be conceded that the door was opened to the first
question, which is extremely doubtful, the answer last
quoted above was clearly hearsay and beyond the scope of
the cross-examination. Viewed as a complaint in corro-
boration it was inadmissible, as the details of the complaint
may not be received, but only the fact, and was too remote.
Henderson v. State, 85 Neb. 444.

“A witness for the prosecution is held to be as much the
people’s witness when under cross-examination as when on
his examination in chief (Campau v. Dewey, 9 Mich. 381,
417), and the fact that he is permitted on cross-examination,
on a subject entered upon in the direct examination, to
detail without objection a part of a hearsay story told him,

- will not authorize the calling out of the rest of it against
objection on the redirect examination, upon the claim that
it is part of the same conversation.” Wagner v. People,
30 Mich. 384.

The question was simply in what part of the building
the room was, and did not call for any statements made by
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prosecutrix. The language of Sutherland, J., in Winchell
v. Latham, 6 Cowen (N. Y.) * 682, is applicable: “It is
impossible to anticipate what the answer of a witness will
be, to a general question, until his answer is given. If itis
of a nature which would have been inadmissible upon a
direct and specific inquiry, the course is, not to permit the
inquiry to be pursued, and the evidence to be repelled by
other testimony, but to exclude the answer from the con-
sideration of the jury, so far as it was improper to have been
given.”

Upon recross-examination the following occurred: “Q.
You don’t know whether she has that or not (sexual
hunger) ? A. She told me she liked for him to do that thing
to her, when they went out to milk; and I didn’t think she
was normal. Q. Is that all that was said? A. No. Q. What
else was said? A. She said he did do that thing to her or
with her when they went to the barn to milk. Q. This is
the language that she used, is it? A. No, sir; she said that
he had sexual intercourse with her when she went to the
barn.”

This conversation seems to have taken place at a date
subsequent to the examination, was clearly hearsay, but
was called out by questions of defendant’s attorney. The
prosecutrix did not testify to any of these facts. It has
been said that the charge in question is easy to make, and
difficult to prove, and so the strict rules as to hearsay evi-
dence have been relaxed to the extent that evidence of a
complaint made immediately or at the first opportunity
may be received in corroboration. Whether the complaint
by the girl to Mrs. Karnes four or five weeks after the time
charged in the information was, under all the circumstances,
entitled to any weight in this case was for the jury; but
evidence of complaints or statements made the following
December must be held too remote as a matter of law. The
record of this case presents many instances of disregard
of the plain rules of evidence, but, perhaps, in view of the
fact that the most damaging evidence was elicited by de-
fendant’s counsel on cross-examination, we would be justi-
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fied in refusing to interfere with the result. The defendant,
however, requested the following instruction:

“You are further instructed that no statements, if any,
made by Helen Karnes to Dr. Amy Robinson as to the act of
sexual intercourse with the defendant would be sufficient
corroboration of her testimony, if any, as to the commission
of the crime of rape by the defendant.”

This was a correct statement of the law as applied to the
doctor’s evidence and should have been given. True, the
first paragraph of the same request to the effect that
corroboration “must be as to the act of sexual intercourse
itself” was not correct; but when an instruction cannot be
given precisely as requested, it is the duty of the court to
give a correct instruction on the subject of the request
when not otherwise covered. Colgrove v. Pickett, 75 Neb.
440 ; Western Mattress Co. v. Ostergaard, 71 Neb. 575. Such
an instruction was especially required in this case where so0
much hearsay and incompetent evidence had been received
over objection. The only part of the charge dealing with
this question is No. 14:

“Gentlemen of the jury, you are instructed that hearsay
testimony introduced in evidence over a valid objection
cannot be considered by you for any purpose in determining
the guilt or innocence of the defendant.”

This was not sufficiently specific and left to the jury the
determination of what was hearsay, and what is a valid
objection. It is not approved procedure to overrule ob-
jections and receive incompetent evidence, and trust the
jury to sift out and disregard it. The proper practice is to
exclude such evidence, or if, as sometimes happens, it gets
before the jury, it should be stricken out or be specially
referred to in the instruction to disregard it. In the present
case the incompetent evidence was of such a character as
to prejudicially affect the jury in the determination of the
guilt of defendant of the crime charged.

Objections to instruction No. 8 are without merit; and it
is claimed that the evidence is insufficient to show an intent
to commit rape, or to furnish any corroboration of prose-
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cutrix’ testimony, or to sustain the verdict; but, as the
case must be remanded, we will not discuss these questions.
REVERSED AND REMANDED.

FIRST NATIONAL BANK OF BRIDGEPORT, APPELLANT, V. FIRST
NATIONAL BANK OF HARTINGTON ET AL., APPELLEES.

FiLep DECEMBER 31, 1923. No. 22612.

1. Chattel Mortgages: MORTGAGED PERSONALTY: PRESUMPTION OF
OWwWNERSHIP. No presumption exists that a mortgagor owns the
property covered by his mortgage, as between a party to the
mortgage and a stranger.

2. Bstoppel. The doctrine that that one of two innocent persons
must suffer for the wrong of a third, who mad( the wrong
possible by parting with the possession of a chattel, operates only
to protect the party who exercises ordinary care in taking = lien
upon that chattel.

Though a person wilfully cause another to believe in
the existence of a certain state of things calculated to mislead
him and to make him alter his previous position, the former will
not be estopped to aver a different state of things against the
latter unless the latter relies and acts to his injury upon the
assurance of the former.

APPEAL from the district court for Cedar county: GUY
T. GRAVES, JUDGE. Reversed.

Willitams, Hurd & Neighbors and H. E. Burkett, for ap-
pellant.

R. J. Millard and J. C. Robinson, contra.

Heard before MORRISSEY, C. J., LETTON and DAy, JJ.,
SHEPHERD, District Judge.

SHEPHERD, District Judge.

This is an action brought by the First National Bank
of Bridgeport, the plaintiff below and appellant here, against
the First National Bank of Hartington and the First Na-
tional Bank of Coleridge, appellees here and defendants be-
low. Itis alleged in the petition that on the 20th day of Jan-
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- uary, 1921, and for a long time before that date, one Harry
E. Dunlap was the sole owner of certain stock and farm
machinery, and the half owner of certain grain and other
personal property, all of the value of $3,053.81; that the
defendants took possession of said property and wrongfully
converted it to their own use; and that shortly thereafter
Dunlap assigned his cause of action for said conversion to
the plaintiff. Separately answering, the defendants gen-
erally deny the allegations of the petition, and further plead
that said Dunlap held out to them and to the public generally
that the property in question belonged to one J. H. Shaffer,
by permitting the latter to have it in his possession and to
manage it and to control it in all respects as if it were his
own, ete. They further say that they lent money to Shaffer,
supposing that he owned the property, and took mortgages
thereon, which they afterward duly foreclosed, selling said
property and properly applying and distributing the pro-
ceeds thereof. And they say that thereby said Dunlap was
estopped to question said foreclosure and sale and to main-
tain this action. Replying, plaintiff avers that Shaffer was
on Dunlap’s farm, under an agreement to operate the same,
by which the latter was to furnish all stock and equipment
and the former was to receive as his remuneration a share
of the crop and one-half of the increase of live stock. And
it further avers in its replies that the operating of the farm
was financed by Dunlap through it, the plaintiff bank, and
that the money borrowed by Shaffer was used by him for
his own benefit, and not for the common purpose or in any
wise to the benefit of Dunlap. It also says that the First
National Bank of Coleridge was informed before it took its
mortgage, both by Dunlap and Shaffer, that the latter did
not own the property and had no right to mortgage it.
Undoubtedly one may bail stock and personal property
to another for the latter to use in running a farm or any
other business without becoming liable to the loss of the
same through its unauthorized conveyance by the bailee.
McGinley v. Brechtel, 4 Neb. (Unof.) 552; McClelland v.
Scroggin, 35 Neb. 536. If there is no absolute or conditional
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sale feature involved, such a transaction does not come with-
in the provision of section 2464, Comp. St. 1922. McClel-
land v. Seroggin, supra.

Such being the case, the defendants who took mortgages
on the property described and afterward seized and sold
it under such mortgages were required to prove, in order
to successfully defend upon the doctrine of estoppel, the
existence of facts in connection with the holding of Shaffer,
other than that of mere possession, sufficient to mislead
them in the exercise of ordinary care as to the true owner-
ship, and also that they relied upon said facts. The mere
giving over of the possession of the live stock and farm
equipment to the lessee upon his farm was not enough to
estop Dunlap from claiming the personalty when he learned
that said lessee had fraudulently mortgaged the same to a
third party, unless Dunlap did something or omitted to do
something in connection therewith to mislead such third
person as to its rightful ownership. No one can transfer
a better title than he has. No presumption exists that a
mortgagor owns the property covered by his mortgage, as
between a party to the mortgage and a stranger. Brooknau
v. Clark, 58 Neb. 610; Rocky Mountain Fuel Co. v. Sparling
Coal Co., 26 Colo. App. 260. The doctrine that that one of
two innocent parties must suffer for the wrong of a third,
who made the wrong possible by parting with the possession
of a chattel, operates only to protect the person who exercises
ordinary caution in taking a lien upon that chattel. The
bank or the individual trusts as much or more in lending
money upon chattels without careful investigation as to
their title, as does the owner of such chattels in lending
them to another for safe keeping or for mutual profit.
Chism v. Woods, Hardin (Ky.) 531, 3 Am. Dec. 740.

It must be borne in mind, as the evidence discloses, that
defendants well knew that farm owners and lessors were
in the habit of furnishing stock and machinery to the
tenant farmers who became their lessees. With this in
view, and conceding for the purposes of argument that the
personal property in question belonged to Dunlap and was
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lent to Shaffer for his use upon his landlord’s farm, what
did Dunlap do or omit to do to lead the defendant banks
to believe that it belonged to the tenant? From March 1,
1919, to January 1, 1921, he did nothing to indicate that any
one save Shaffer had or claimed any interest in the property.
During that period Shaffer bought and sold personal prop-
erty and had his own bank account in the Hartington bank.
Shaffer made two mortgages to the Hartington bank in
1919 and during said year that bank bought two others made
by him. Shaffer made several mortgages to said bank in
1920, some of them being renewals. Shaffer sold corn by
the direction of Dunlap and sent the proceeds to the latter.
Shaffer made a mortgage note to the Coleridge bank January
23, 1920, covering all the 1919 corn on the place, both his
share and Dunlap’s share. Dunlap had access to a daily
report of mortgages given in the county all through the
vear of 1919. It was sent to the Randolph bank where he
was cashier during that period. He looked at the report
for some purposes, but says that he did not examine it
thoroughly and did not see the Shaffer mortgages listed.
But he knew about the Coleridge bank mortgage on the
corn from other sources. It seems that Shaffer had sold
the 1919 corn, notwithstanding the mortgage, and the bank
was pressing him. And in a letter of his under date of
October 27, 1920, Dunlap wrote that he would arrange to
get the money to straighten it up and told Shaffer to so
advise the bank. In a subsequent letter dated November
19, 1920, he tells him to sell corn to pay the note. In none
of these letters does he take Shaffer to task for mortgaging
his property. In one of them he speaks of a “$2,000 note of
ours” owed at Randolph. Dunlap also admits in his testi-
mony that he wrote the Hartington bank December 6, 1920,
saying that he had written Shaffer to sell corn, hogs or stock
to pay the Coleridge bank. Dunlap permitted Shaffer to
list the property in controversy for taxation in his own
name, and failed to list it himself, though a schedule was
presented to him for the listing of his personal property.
It also appears that a portion of the proceeds of these mort-
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gages was used by Shaffer to purchase a tractor and other
machinery for use, inferably, on the farm.

All of these things in conjunction, perhaps some of them
singly, would be sufficient, in the opinion of the court, to
justify the submission of the case to the jury on the theory
of estoppel, it it were shown in addition that because of
them the defendants acted in lending their money and tak-
ing the mortgages as security. But it does not so appear
from the evidence. None of the things mentioned were
matters of inducement. Defendants made their loans to
Shaffer because he had the property in his possession and
handled it as his own on the farm. They did not take the
trouble to look into the matter of ownership. They simply
assumed that the property belonged to him. Though they
knew that he was a renter occupying Dunlap’s farm, and
though Dunlap was easy to find and to be inquired of, they
went ahead in apparent carelessness. Beste, the cashier
of the Hartington bank, said that he attached no particular
importance to the fact that Shaffer had given a small
mortgage to Sorenson for machinery bought of the latter,
and another to the garage man for an automobile. He
acted because of the possession of the chattels by Shaffer.
The Coleridge bank was content to loan on the corn because
it was on the place occupied by Shaffer and in his posses-
sion. Neither defendant offered proof that it knew when it
loaned that Dunlap had access to the daily report of mort-
gages, or that he had permitted Shaffer to list the property
for taxation as his, or that Dunlap had failed to list it, or
that Dunlap had any knowledge that Shaffer was making
any mortgages.

In the rule relied upon by the defendants, Merchants-
Mechanics First Nat. Bank v. Cavers Elevator Co., 105 Neb.
321, it is stated, following Grant v. Cropsey, 8 Neb. 205:
“Where one by his words or conduct wilfully causes another
to believe in the existence of a certain state of things,
and induces him to act on that belief so as to alter his own
previous position, the former is concluded from averring
against the latter a different state of things as existing



446 NEBRASKA REPORTS [VoL. 111
Kelly v. Wehn.

at the same time.” But in that case an estoppel was denied
because there was no reliance upon and injury by the act
pleaded, the court continuing in the opinion: “We under-
stand it to be the rule of law that before a person can
sustain the plea of estoppel against another he must have
relied upon and been injured by the facts as pleaded. Dent
v. Smith, 76 Kan. 381.”

We hold, therefore, that the trial court was in error in
submitting the case to the jury on the estoppel theory.

The court also erred, as pointed out in appellant’s brief,
in giving its instruction No. 2, to the effect that the
burden was upon the plaintiff to prove every material alle-
gation of its petition by a preponderance of the evidence.
The stipulation made by the parties on trial relieved the
plaintiff of a considerable part of this burden, namely, the
burden of showing that the defendants sold the property and
that the value of the same was as set forth in exhibit 1.
We think this was prejudicial, though doubtless a mere
oversight likely to happen in the hurry of the trial.

We disagree with the appellant that the exclusive owner-
ship of the property was conclusively established in the
plaintiff. The trial court properly submitted the question
to the jury. There was enough in the letters and the actions
of Dunlap to abundantly justify such submission.

Since the judgment must be reversed for the reasons
stated, it seems unnecessary to consider the other assign-
ments of error. ,

REVERSED AND REMANDED.

JOoHN R. KELLY, APPELLEE, V. JOHN H. WEHN, APPELLANT.
FiLED DECEMBER 31, 1923. No. 22642.

1. Trial: DIRECTION OF VERDICT. Where different minds can arrive
at only one conclusion from the undisputed facts of the case,
reasoning honestly and rationally, the court may direct a verdict
consistent with that conclusion.

2. Banks and Banking: SALE OF STOCK: DIRECTION OF VERDICT.
In this case the vendor and the purchaser of 52 shares of stock
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in a bank agreed that the vendor would take up 52 per cent. of
any notes and shortages among the assets of the bank in case
the purchaser could show that the same were worthless and un-
collectible by a subsequent time stated. Held, that the evidence
was sufficient to show beyond dispute that a sufficient showing
was made in this regard to make the vendor liable to the pur-
chaser for 52 per cent. of certain notes and shortages sued upon, .
and that the trial court was justified in directing a verdict in
favor of the purchaser and against the vendor therefor.

APPEAL from the district court for Morrlll county:
RALPH W. HOBART JUDGE. Affirmed.

Williams, Hurd & Neighbors, for appellant.
Eugene Burton and Robert Reddish, contra.

Heard before MORRISSEY, C. J., LETTON and DEAN, JJ.,
SHEPHERD, District Judge.

SHEPHERD, District Judge.

-The appellee, John R. Kelly, was the plaintiff in the dis-
trict court, and the appellant, John H. Wehn, was the de-
fendant. The former sued the latter to recover 52 per cent.
of the face value of worthless assets—notes and shortages—
of the Angora State Bank. It seems that Wehn owned 52
per cent. of the capital stock of said bank and sold it to
Kelly under the following contract in writing:

“Angora, Nebraska, August 13, 1919.

“Received of J. R. Kelly of Angora, Nebraska, one thou-
sand dollars, being part of first payment on purchase price
of fifty-two shares of the capital stock of Angora State Bank
of Angora, Nebraska, as follows: Fifty-two shares at actual
value plus two thousand dollars premium, actual value to
be determined as follows: All earnings of whatsoever na-
ture to be computed to date and all expense and interest
owing to be deducted; which result to be added to capital
stock and surplus determines the actual value. Balance
of purchase price to be paid on or before September 15,
1919.

“It is understood and agreed that J. H. Wehn, as selling
party hereto, will take up 52 per cent. of any notes in bank
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at date of transfer, which purchaser can show is worthless
and uncollectible by October 15, 1919.

“It is understood and agreed that the purchaser will use
his best efforts to collect without cost as they become due
all rediscounts of seller. J. H. Wehn as selling party hereto
agrees to pay 52 per cent. of any shortages which may be
found and, should any shortages appear, seller will have the
right and privilege to examine and audit any books and
accounts that he may desire in connection with such short-
ages.

“J. H. Wehn agrees that he will not reengage in the
banking business in Angora, Nebraska, within a periocd of
five years. Upon full and complete payment being made as
above provided, J. H. Wehn agrees to resign his position as
vice president, also as director, and procure the resignation
of J. W. Wehn as director and to assign his and J. W. Wehn’s
stock to the order or J. R. Kelly.

“J. H. Wehn,
“J. R. Kelly.”

Following the execution of this contract, Wehn made and
delivered to Kelly a written statement under date of Sep-
tember 12, 1919, of the assets and liabilitiés of the bank,
including as assets under the name of loans and discounts
all of the notes of the bank and a claim for $4,874.65
against the Fred L. Case estate. Kelly paid Wehn $9,344.48
for the stock according to the contract and then, having
found by October 15, 1919, as he alleges, worthless notes
and shortages among the assets of the bank amounting to
practically $13,245.02, and having vainly demanded settle-
ment therefor from Wehn, he brought the said action
against said-Wehn for 52 per cent. of such sum, or $6,885.84.
Wehn denied all the material allerations of the lengthy
petition, except the existence of the bank, his official con-
nection with it, his ownership of 52 per cent. of its stock,
the making of the said contract of sale, and the making of
said written statement under date of September 12, 1919.
He also appropriately and sufficiently pleaded all the de-
fenses argued in his brief and hereafter considered in the
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opinion. The court upon the conclusion of the trial directed
a verdict in favor of the plaintiff, Kelly, and against the
defendant, Wehn, for 52 per cent. of the amount due Sep-
tember 12, 1919, on the following notes and accounts, less
payments and credits thereon:

Amt. due
Sept. 12, 1919,
after deduct-
No. Maker Date Due Principal ing credits
1. Mary Bowers,
Sep. 23, 1918, Demand, $ 1500 § 16.45
2. R. M. Carnine,
May 18, 1918, Demand, 77.06 87.20
3. J.W.&C. L. Van Horn, ,
Sep. 17, 1918, Demand, - 175.00 " 82.50
4. C. L. Van Horn,
Jun. 26, 1918, Demand, 1,793.50 1,972.75

5. C. L. Rowen,

Oct. 4, 1918 Apr. 4, 1919, 3,000.00 1,961.80
6. C. L. Rowen,

Oct. 4, 1918, Apr. 4, 1919, 1,000.00 1,094.50
7. B. E. Maybell,

" Sep. 21, 1918, Demand, 1,192.00 571.30

8. Carl E. Philpott, .

Jun. 24, 1918, Dec. 24, 1918, 150.00 168.30 -
9. A. D. Hutchinson,

Jun. 24, 1918, Dec. 24, 1918, 150.00 168.30
10. A. L. Gillespie,

Apr. 15, 1918, Demand, - 57.85 53.80
11. A. L. Gillespie,

Jun. 25, 1918, Dec. 25, 1918, 150.00 168.30
12. Carl F. Rowen,

July 20, 1918, Demand, 10.00 11.15
13. C. L. Rowen, '

Jan. 27, 1919, July 29, 1919, 325.00 117.60
14. G. T. Rowen,

Nov. 14, 1918, May 14, 1919, 977.50 901.00
15. G. T. Rowen, '

Dec. 4, 1918, Feb. 4, 1919, 25.00 29.25
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16. H. B. Thompson,
Jan. 16, 1919, May 20, 1919, 135.60 144.40
17. E. L. Case,

July 20, 1918, Demand, 581.00 581.00
18. Fred L. Case, :

Oct. 19, 1918, Demand, 1,700.00 1,700.00
19. E. L. Case,

Overdraft 1,481.44 1,481.44
20. Fred L. Case,

Shortage 747.21 747.21
21. Fred L. Case,

Shortage 365.00 365.00

As the defendant, appellant, says in his brief, the conten-
tions of the parties upon this appeal resolve themselves into
two main questions to be decided by this court, first, the
effect to be given to the written contract before quoted,
and in the second place whether or not defendant had a
right to have the facts determined by a jury.

The evidence showed that the defendant bought the de-
scribed 52 shares of stock in said bank from Fred L. Case,
and that the first 12 notes above listed were made during
the administration of the bank’s affairs by said Case. It
shows also that the next four notes were made to said bank
during the ‘defendant’s administration, and that the last
five items, consisting of notes, shortages, and overdrafts,
except the Fred L. Case note, which was made during de-
fendant’s administration, were made while Case himself was
in charge. The evidence also shows that these last five items
were carried on the books of the bank by the defendant as
a claim for $4,874.65 against the Fred L. Case estate. The
evidence further shows that, after Case sold to the defend-
ant and before defendant sold to plaintiff, Case died and
defendant was appointed as one of the administrators of his
estate, and continued to act as such until its final settle-
ment; that while acting as such administrator defendant
took from the bank the first 12 notes above listed, substituted
copies therefor, and filed the originals in the county court
of Morrill county attached to a claim against the estate
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for 52 per cent. of the amount due on said notes, which
he claimed to be due him on the contract he had with Case,
made when he purchased the 52 shares of stock from the
latter to assure him against loss; that his claims on all
of said notes were allowed and paid in whole or in part
by the estate; that there was also filed for the bank a claim
against said estate for $4,874.65 on the last five items men-
tioned, and that this claim was allowed in full, but that the
bank recovered thereon only about 25 per cent. of the
amount, for the reason that the estate was insolvent. The
plaintiff testified that on September 12, 1919, the time he
paid defendant for his stock, defendant admitted to him
orally and in writing that said first 12 notes were worthless
and uncollectible; that the three Rowen notes were worth-
less and uncollectible except for some security, which was
to be sold in a few days, but which would not be sufficient
. to pay the notes in full; and that the said claim of $4,874.65,
consisting of notes, overdraft, and shortages, would be paid
.in full in 30 days. He also testified of his own knowledge
that all of these assets were worthless.

Defendant did not testify at all in regard to the value of
any of these items. In fact, he refused to be cross-examined
upon the subject. But he did testify that he had not told
the plaintiff that the $4,874.65 would be paid in 30 days,
and that similarly he had not told plaintiff that all of said
notes were worthless. But it is in evidence that he not only
filed the said paper against the estate, but that he paid over
to plaintiff the 25 per cent. which was collected by that
means. A letter written by the defendant also appears in
evidence. It is as follows:

“Angora, Nebraska, Sept. 12th, 1919.
“To Directors of Angora State Bank, '
“Angora, Nebraska,
“Dear Sirs:
“T enclose you herewith two statements of the condition

of the Angora State Bank, viz., one of Oct. 8, 1918 (con-
dition of bank at time of my taking charge), one of Sept.
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12, 1919 (condition of bank at time of my turning control
to J. R. Kelly).

“In connection therewith I might say the claim account
represents claims against the estate of Fred L. Case, as
follows: $3,762.44 represents notes which Mr. Case was
wholly responsible for, $1,112.21 represents shortage in ac-
counts of the bank during Mr. Case’s administration. These
claims have been allowed and will shortly be paid.

“Of the notes in the bank on October 8, 1918, which I
have been unable to collect or satisfactorily renew are the
following: Mary Bowers dated Sept. 23, 1918, $15, R. M.
Carnine dated May 18, 1918, $77.06, J. W. Van Horn dated
Sept. 17, 1918, $75, C. L. Van Horn dated June 26, 1918,
$1,793.50, C. L. Rowen dated Oct. 4, 1918, $3,000, C. L.
Rowen dated Oct. 4, 1918, $1,000, B. E. Maybell dated Sept.
21, 1918, $1,192, Carl E. Philpott dated June 24, 1918, $150,
A. D. Hutchinson dated June 24, 1918, $150, A. L. Gillespie
dated April 15, 1918, $57.85, A. L. Gillespie dated June 25,
1918, $150, Carl F. Rowen, $10. Of the above notes pay-
ments have been made on them as follows: On the C. L.
Van Horn note $200, on the B. E. Maybell note $699.50,
also there is about $1,500 recovery on the Rowen notes. I
have a claim for my share of loss under these notes against
the Case estate by virtue of a contract assuring me against
any loss.

“On October 1, 1918, Mr. Fred L. Case charged the follow-
ing notes to loss, which notes are registered for collection
in this bank as the property of the stockholders of record
Oct. 1, 1918; Vernon E. Chapman $25, Harry Barber $50,
Vernon E. Chapman $20, Roy Castell $110, Wm. Varley
$367.20, Ida Fetters $184, M. E. Devore $75, L. C. Piatt
$800. Of these I had nothing to do with, they being
charged out just prior to my taking charge.

“Of the notes which I have made or renewed and on which
there is a chance of loss are H. B. Thompson $135.60,
chattel mortgage on four milch cows, no loss if we can
locate these cows, C. L. Rowen $325, C. M. on 12 yearling
heifers, G. T. Rowen $977.50, C. M. on 8 horses and 8
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-cattle; are selling the Rowen stuff within a few days,. w1ll
not pay out by about $200.

“In my opinion the rest of the paper of the Angora State
Bank is good.

“In getting at the actual value of the stock of this bank,
the accrued interest on all notes was figured to Sept. 11 and
amounted to $1,669.31. The interest owing on the time
certificates of deposit amounts to $151.22, making a net
uncollected profit of $1,518.09, which amount added to the
net profit as shown by statement attached makes a value
of $141.24 per share less the uncharged loss as above set
forth. There is no unpaid expense or other claim that I
know of.

“It has lately come to my knowledge that some of the
parties interested in the Angora State Bank are dissatisfied
and inclined to cause someone trouble. In connection there-
with would like to say that I took over this bank when it
was insolvent and on the rocks, through mismanagement and
neglect of those interested; by the liberal use of private
funds and careful nursing and work I believe that I have
stood it on its own feet and made a real bank out of it,
without one bit of help or assistance of any one interested
‘therein excepting L. D. Carnine. I have transferred my
‘stock to J. R. Kelly of Bancroft, Nebr., and placed in his
hands my resignation as vice-president and director, and
-pass on with the hope that the Angora State Bank will
prosper and grow.

“Yours truly,
“J. H. Wehn.”

This letter and the other facts and circumstances brought
out by the testimony, in connection with the fact that the
defendant did not offer any proof as to the value of the
assets in question and was unwilling to be interrogated
thereon, was sufficient, we think, to show the defendant,
-according to the literal terms of the contract of sale, that
said assets were worthless and uncollectible. In other words,
we take the view that the undisputed evidence was such
that plaintiff was entitled to recover all that the district
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court awarded him by its direction. Where different minds
can arrive at only one conclusion from undisputed facts,
reasoning honestly and rationally, the court may direct a
verdict consistent with that conclusion. Knapp v. Jones,
50 Neb. 490; Shiverick & Co. v. Gunning Co., 58 Neb. 29;
Rogers & Bro. v. Marriott, 59 Neb. 759.

Defendant strongly contends that the rule of caveat
emptor applies to a sale of corporate stock, and that, hence,
as a general rule, a seller of such stock does not warrant
its qualities or value. But this rule can have no application
in the case at bar, because in connection with the sale of
capital stock of a concern an express warranty may be made
as to the value of its assets. This was decided in King v.
Day, 104 Neb. 353.

The defendant also argues that, in order to show him
that the notes and accounts were worthless and uncollectible,
it was necessary for the plaintiff to reduce the same to judg-
ment, and produce an unsatisfied execution against the
makers. Considering that said notes were long past due
before the stock was sold to the plaintiff, and considering
also what the defendant himself did with respect to the
same and the estimate placed by him upon them in the
above quoted letter, and considering further the other testi-
mony referred to, it is quite obvious that the placing of
these notes in judgment would have been futile. When it
is clear that judgment and execution would be worthless,
it is not necessary for the plaintiff in a case like this to
reduce warranted or guaranteed claims to judgment. In
addition to this, it must be true that it was not within the
contemplation of the defendant in making the contract of
sale that this should be done. For the time to elapse, a
period of 30 or 35 days, would not be sufficient to enable
plaintiff to place all of these notes in judgment.

The judgment appears to have been right, unless indeed
a larger one might have been properly directed by the trial
judge, and it is therefore approved by this court and

AFFIRMED.
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CLIFFORD C. SUTTON, APPELLEE, V. JOHN BARTON PAYNE,
DIRECTOR GENERAL, APPELLANT,

FiLEp DECEMBER 31, 1923. No. 22654.

1. Carriers: Loss oF BAGGAGE: LiaBILITY. The definition of
baggage to be found in the Hannegan baggage tariff is simply
declaratory of the common-law definition of such baggage. And
where the railroad company would be required to pay for the
loss of such baggage under the common law, the director general
will be required to pay for baggage lost by him during the
period of federal control.

: DAMAGES. Held, in this case, that where a
workman took with him a kit of tools for the purposes of his
journey, and upon his return checked the same as baggage, the
railroad receiving them and issuing its check therefor, and where
such tools were lost in transportation, the railroad company, or
the director general since the loss occurred under federal con-
trol, will be required to pay full value for such tools up to the
limit agreed upon.

APPEAL from the district court for Douglas county:
CARROLL O. STAUFFER, JUDGE. A ffirmed.

Wymer Dressler, Robert D. Neely and Paul S. Topping,
for appellant.

Sears & Horan, contra.

Heard before MoRRISSEY, C. J., LETTON, ROSE and GOOD,
JJ., REDICK and SHEPHERD, District Judges.

SHEPHERD, District Judge.

Plaintiff’s action was to recover the value of mechanic’s
tools checked as baggage and lost while in possession of the
defendant. There was no question as to the facts.  The
director general admitted receiving the tools, which were
in a hand-satchel or kit, at Schleswig, Iowa, and issuing
‘a baggage check for the same, also that the said tools were
lost in transit. The case was tried in the municipal court
at Omaha. Judgment was for the plaintiff, appellee, in
the sum of $100. 'The district court refused to review this
judgment and the case is brought here by the defendant,
appellant.
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The time in question was during the period of federal
control. The Hannegan baggage tariff, promulgated by
the director general, was in force. This tariff defined per-
sonal baggage as ‘“wearing apparel, toilet articles and sim-
ilar effects in actual use and necessary and appropriate for
the wear, use, comfort and convenience of the passenger
for the purpose of the journey, and not intended for other
persons nor for sale.” It provides also that the same “must
be inclosed in receptacles such as trunks, valises, telescopes,
suitcases, leather hat boxes and satchels, provided with
handles, securely locked and otherwise fastened, and made
of material of sufficient strength and durability and of a
quality to withstand the rapid handling and piling incident
to its transportation.” It then provides that other enum-
erated articles may be accepted and checked for transpor-
tation in the baggage service, upon a limit of liability on
the part of the carrier of $25 for eack of such articles.
Among these enumerated articles is a tool chest. We agree
with the trial court that a kit of tools does not fall within
the exceptions of the tariff, and that if appellee could re-
cover at all he was entitled to recover the full value of his
property up to the $100 which the parties agree upon as
the maximum of recovery.

The whole contention of the appellant is that the court
was holding contrary to the provisions of the Hannegan
tariff, and was therefore in error in the rendition of its
judgment. This is not a surprisihg view to take when one
considers only the language of the definition above given.
Rut the courts have uniformly and for a long time given
to the term “baggage” the precise definition which is found
in the Hannegan baggage tariff. In other words, this bag- -
gage tariff which is relied upon by the appellant is merely
a statement of the common-law definition of baggage.
Bomar v. Maxwell, 9 Humph. (Tenn.) 620; Kansas City,
Ft. S. & G. R. Co. v. Morrison, 34 Kan. 502; Dibble v. -
Brown, 12 Ga. 217, 56 Am. Dec. 460; Kansas City P. & G.
R. Co. v. State, 65 Ark. 363, 41 L. R. A. 333; Chicago, R. I.
& P. R. Co. v. Collins, 56 Ill. 212.
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Hand tools carried by a workman for the purposes of a
journey have always been held to constitute baggage within
the meaning of these tariff regulations and within the mean-
ing of the common-law definition of baggage so reenacted
in the Hannegan tariff. House v. Chicago & N. W. R. Co.,
30 8. Dak. 321 ; Grzywacz v. New York C. & H. R. R. Co., 134
N. Y. Supp. 209; Texas & N. R. Co. v. Russell, 97 S. W.
(Tex. Civ. App.) 1090; Porter v. Hildebrand, 14 Pa. St.
129 ; Davis v. Cayuga & S. R. Co., 10 How. Pr. (N. Y.) 330;
Missouri K. & T. R. Co. v. Meek, 83 Tex. Civ. App. 47;
Hannibal Reilroad v. Swift, 12 Wall. (U. S.) 262; Railroad
Co. v. Fraloff, 100 U. S. 24; Hopkins v. Westcott, 6 Blatchf.
(U. S.) 64.

The case of Hammnibal Railroad v. Swift, 12 Wall.
(U. S.) 262, dealt with a very similar question. This was
a decision of the supreme court of the United States, and
the question involved arose in regard to the surgical in-
struments of a physician. The supreme court held that
such instruments were baggage. It follows in logic that if
the instruments which a physician takes with him on a
journey for the purpose of performing an operation v
baggage, and the physician may recover the entire value,
unless otherwise limited, of such instruments, then the or-
dinary mechanic who takes tools upon his journey may
also recover the full value of the same, unless otherwise
limited.

We are of the opinion that the Judgment of the district
cecurt was right, and it is

AFFIRMED.

MARY SHANNON V. STATE OF NEBRASKA.
FILED DECEMBER 31, 1923. No. 23396.

1. Criminal Law: SANITY: BURDEN OF PROOF. One who is charged
with crime is presumed in the first instance to be sane. But
when that presumption has been rebutted, it devolves upon tl)e
state to show by evidence beyond a reasonable doubt that the
accused was capable of distinguishing between right and wrong
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with respect to the act committed in order to secure his con-

viction. Held, in this case, that there was sufficient evidence

to justify a jury in so finding.

WEIGHT OF EVIDENCE., “The jury must determine the

weight of evidence adduced, and its estimate thereof will not

be interfered with, unless it is clearly wrong.” Whitman v.

State, 42 Neb. 841.

INSANITY: INSTRUCTION. A direction to the effect
that the law recognizes no form of insanity, or uncontrolled
impulse or temper, even though the mental faculties be dis-
ordered or deranged, which will provide immunity from punish-
ment for a criminal act, so long as the person committing the
act has the capacity to know what he is doing and to understand
that his act is wrong, is not erroneous, particularly if the court
directs in connection therewith that one who has the power
of mind to distinguish between right and wrong with respect to

" the eriminal act at the time of committing it is to be regarded
as legally sane, and held criminally responsible.

INSTRUCTIONS. “Where the court on his own motion

has correctly instructed the jury on all the issues presented by

the record and evidence in a criminal case, it is not error to
refuse to give the instructions requested by the defendant.”

Reed v. State, 75 Neb. 509.

ERROR to the district court for Douglas county. CHARLES
A. Goss, JUDGE. Affirmed: Sentence reduced.

Jamieson, O’Sullivan & Southard and Charles P. Rapp,
for plaintiff in error.

0. S. Spillman, Attorney General, Marcus L. Poteet and
Lester L. Dunn, contra.

Heard before MORRISSEY, C. J., LETTON, DEAN and DAY,
JJ., SHEPHERD, District Judge.

SHEPHERD, District Judge.

Mary Shannon, the plaintiff in error, a vigorous young
married woman of 38, broke into the quarters of an aged
neighbor in the night-time and told her that she had zome
to finish her. In the struggle that ensued, as her victim
attempted to push her away and to expel her from the
house, plaintiff in error bit her finger so badly that her
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arm became infected and subsequently had to be amputated.
It appeared that Mrs. Booth, the old lady assailed, had in-
curred the enmity of Mrs. Shannon by pro:esting when the
latter beat her rugs so that the dust fell irom them uporn
some newly-washed curtains which were drying upon the
line, or so Mrs. Booth testifies.

Mrs. Shannon denies this incident, and says that she
had scarcely any acquaintance with Mrs. Booth, and bore
her no ill will whatever. She testified that she was not
addicted to the use of liquor, but that on the occasion in
question, owing to the fact that she was suffering from
cramps and from painful menstruation, she had bought
some corn liquor, and had drunk about a pint and three-
quarters of it during the day preceding the assault. In con-
sequence, she says, her mind was a blank from the time
that she took her last drink, about 7 or 8 o’clock in the
evening, till she found herself in jail the next morning,
The liquor was bootleg stuff containing 1 per cent. of fusel-
oil, and very dangerous. A doctor testified that having
taken it as she said, Mrs. Shannon would be unable to dis-
tinguisli between right and wrong.

Plaintiff in error was duly charged with the crime of
mayhem, and was tried, convicted and sentenced to five
years in the ‘penitentiary. She comes here assigning the
following errors. (1) The verdict was contrary to law;
(2) contrary to the evidence; (3) not sustained by suf-
ficient evidence, the “same being less than proof of the
defendant’s guilt beyond a reasonable doubt;” (4) the
court erred in giving its ninth instruction; (5) in refusing
to give instruction 1 requested by the defendant; (6) in
refusing to give instruction 2 requested by the defendant;
(7) in refusing to give instruction 6 requested by defend-
ant; (8) the state failed to prove the sanity of the accused
beyond a reasonable doubt; (9) the state failed, after the
defendant had interposed the defense of alcoholic insanity,
to prove the sanity of the accused by evidence beyond a
reasonable doubt; (10) the sentence is excessive.

While other errors are set forth in the petition in error,
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it is expressly stated in defendant’s brief that she relies for
reversal only upon the foregoing.

In the main the contentions of the plaintiff in error are
two. First she asserts that the state stands in the position
of one who rests his case upon a rebuttable presumption,
completely rebutted. This would, if true, be sufficient to
entitle her to reversal and discharge. When the defendant
proved by her expert testimony, opinion evidence though
it was, that the bootleg whiskey which she had taken robbed
her of power to distinguish between right and wrong and
rendered her an unconscious actor in the assault upon Mrs.
Booth, ir devolved upon the prosecution, if it had not al--
ready adduced affirmative proof of defendant’s sanity at
the time of said assault, to make such proof upon rebuttal.
Such is the doctrine of the cases cited by the plaintiff in
error. Such, in effect, was also the eighth instruction of
the trial court, as follows: :

“The defendant in this case has interposed the defense
of temporary insanity, caused by the use of alcoholic stim-
ulants. Upon this point you are instructed that the law
presumes that every person is sane and it is not necessary
for the state to introduce evidence of sanity in the first in-
stance. When, however, any evidence has been introduced
tending to prove that the condition of the mind of the ac-
cused was such, at the time of the commission of the act
charged, that she could not be held legally responsible for
her act, then the burden is upon the state to establish the fact
of the accused’s criminal responsibility for her act, the same
as any other material fact to be established by the state be-
yond a reasonable doubt to wararnt a conviction. The evi-
dence upon this point you should consider the same as any
other evidence introduced in the case, giving to it such
weight as in your judgment it should receive.”

This instruction is strictly according to the Utah case,
State v. Brown, 36 Utah, 46, upon which the plaintiff in
error depends. But in that case it is said that all of the
evidence, apart from the presumption, was to the effect
that the accused was insane. In this case it is not so. Mrs.
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Shannon herself testified that a month or two before she
bought and drank a pint of the same kind of liquor without
becoming drunk. Mrs. Booth testified that Mrs. Shannon
swore at her and threw slop on her steps, and that in ad-
dition to dirtying her curtains she told her that she did it
purposely. There was enough in the case of the state in
chief to indicate that the accused meditated the punishment
of Mrs. Booth and prepared herself by resorting to liquor
to administer it. If so, she could not escape the cons~-
quences on the plea that the liquor made her wild, because
the premeditated intent goes through to the act. Kraus v.
State, 102 Neb. 690.

Anyway, if supporting evidence be adduced, sufficient in
connection with the presumption to sustain a finding that
the accused knew what she was doing and had understand-
ing enough to determine whether it was right or wrong,
then and in such case the question of whether or not she
was capable of forming an intent was for the jury. It
is for the court to say, we think, only when it can decide
with certainty, and as a matter of law, that the evidence
on the point is so lacking in probative force that the jury
should not be permitted to declare that it is convinced be-
yond a reasonable doubt of the truth of the charge.

But there was rebuttal tending to prove the sanity of
the defendant. It must be remembered that the desk ser-
geant at the station testified that when Mrs. Shannon was
brought in, the following conversation was had between
them:

«“A. T asked her what was the matter that she bit this
woman’s finger, and she says, ‘Well, I had trouble there;’
I turned to the captain at the time, and I says, ‘“This charge
ought to be changed to mayhem; and this Mrs. Shannon
says, ‘Well,” she says, ‘Mayhem be damned; I ought to have
knocked her head off.” ”

This conversation indicates a memory and understanding
of what had transpired, and a mind that could measure
what she had done with what should have been done. It
evinces not merely knowledge of what she was doing in her
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attack upon Mrs. Booth, but also, though we may not agree
with her conclusion, a perception in regard to the right or
wrong of it. Taken in its entirety, what she said strongly
tends to show her mental capacity. But, more than this,
it indicates a settled intent to injure, and a motive for doing
what she did. We do not overlook the fact that the con-
versation referred to occurred perhaps 30 minutes after
the assault. But there is nothing in the record to indicate
that the passage of so short a time would make any appre-
ciable difference in the mental state of the accused, and
in the absence of proof to the contrary we must consider
it the same. )

In addition to this, the conversation of the accused with
her brother in the morning after argues a memory of what
she had done. She wanted her brother to get her out.
“You can’t tell what will happen,” she said. This was
before she had been arraigned on the charge against her.
Inferentially it may be said that she knew what she was
doing when she broke in and assaulted Mrs. Booth, and was
apprehensive of the consequences. She remembered her act,
realized that she had performed it knowingly, and feared,
as she said to her brother then or later, that they would
send her “over the road this time.”

Conceding then the rule contended for, it does not seem
applicable in the instant case. There was rebuttal testi-
mony supporting the presumption of sanity which was at
once sufficient to take the case to the jury and to justify the
verdict returned. “The jury must determine the weight of
evidence adduced, and its estimate thereof will not be in-
terfered with, unless it is clearly wrong.” Whitman v.
State, 42 Neb. 841. There was evidence enough adduced
to justify the jury in finding that Mrs. Shannon was sane.

The giving of instruction 9 of the court’s charge is an-
other assignment of error made prominent, not only in
the brief, but upon oral argument. The instruction is as-
sailed as a misstatement of law, and also as leading the

" jury to believe that, if the accused knew what she was
doing, she should be convicted. In regard to the latter.
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she relies upon Knights v. State, 58 Neb. 225. But the vice
of the instruction in Knights v. State was that it was there-
in stated that, in order to escape conviction, the evidence
must show a condition of mind incapable of understanding
the nature of the act done. The court very properly said
that a person thoroughly insane, and not able to distinguish
between right and wrong with respect to the thing about
to be done, might know perfectly well the nature and con-
sequences of the act—that the fire would consume, the blow
bruise, the bite lacerate, ete. = Nothing of the kind was
charged in the instruction here.

" The next contention touches a real fault in the instruc-
tion, but not a fatal one. For while the court instructed
the jury in one part of said instruction that they should
acquit the defendant if they found that at the time of com-
mitting the act she was unable to distinguish between right
and wrong, and while this was not of itself a complete and
correct instruction in a case like this, the court afterward
in said instruection stated the proper rule, viz., that the de-
fendant might be convicted if the jury found that she was
capable of distinguishing between right and wrong with
respect to the act charged. Kraus v. State, 108 Neb. 331.
And the last sentence of the instruction practically repeats
the correct rule, as follows: “The law recognizes no form
of insanity, or uncontrolled impulse or temper, even though
the mental faculties be disordered or deranged, which will
‘furnish one immunity from punishment for an act declared
by the law to be criminal, so long as the person committing
the act had the capacity to know what he was doing and the
power to know that his act was wrong.” We have seen
that the doctrine of Knights v. State, supra, is not appli-
cable to this sentence as directing a finding against the ac-
cused, if she knew what she was doing; and we should now
observe that the statement is not only unexceptionable as
a statement of law, but a bar to any misconception on the
part of the jury. The power to know when an act is wrong
necessarily involves knowledge of what is right with re-
spect to such act. A comparison of the right and wrong
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of a thing is what gives rise to a knowledge that it is wrong.
See fifth paragraph of syllabus of State v. Brown, supra.

Instruction 9 cannot be said to be a model one, but we
are convinced that the jury were not misled by it, and that.
no substantial miscarriage of justice occurred because of it.

The complaint of the accused that the court was in error
in refusing to give instructions 1, 2, and 6, tendered by her,
is equally without merit. The error in the case of Latimer
v. State, 55 Neb. 609, was not repeated in the case at bar.
In this case the court did not predicate the right of Mrs.
Shannon to an acquittal upon a derangement of mind equiv-
alent to insanity or total lack of reason.

In instruction 5 of the charge of the court the jury were
told that it was essential that the state prove an intent on
the part of the accused to maim and disfigure. Instruc-
tion 7 of the charge defines the intent necessary to convic-
tion.  Instructions 8 and 9, already discussed, deal with
the matter of intent as affected by the intoxication estab-
lished by the evidence. Every point in the requests re-
ferred to, so rar as pertinent, was presented to the jury
in these instructions given by the court upon his own
motion. ‘“Where the court on his own motion has correctly
instructed the jury on all the issues presented by the
record and evidence in a criminai case, it is not error to
refuse to give the instructions requested by the defendant.”
Reed v. State, 75 Neb. 509.

Enough has been said to show that the trial court d1d
not err in any of the respects r2ferred to and relied upon.
It is obvious from the foregoing discussion that we are of
the opinion that the verdict was not contrary to law and
the evidence, but was sustained by the evidence. It re-
mains to consider the tenth assignment, that the sentence
was excessive. We are sensible that five years in the peni-
tentiary is a grievous ‘punishment to one who is not, as we
assume, of the criminal class, though her erime was a crime
of violence. It is not probable that she intended the ulti-
mate result of her crime. Such result could not, in fact,
have been within her contemplation. We are inclined to



VoL. 111] SEPTEMBER TERM, 1923 465

Tasich v. State.

temper justice with mercy, and her sentence will be re-
duced to two years.
No error appearing in the record, the judgment of “he
district court, as above modified is affirmed.
AFFIRMED: SENTENCE REDUCED.

JOHN TASICH V. STATE OF NEBRASKA
Fi1LED DECEMBER 31, 1923. No. 23461.

1. Contempt: INFORMATION: VERIFICATION: SUFFICIENCY. An
affidavit charging an accused with constructive contempt of
court, if made by a county attorney, is sufficient to confer juris-
diction, if the complaint of such affidavit be sufficiently direct
and positive in its charging part, even though the verification
of said affidavit be made upon information and belief. Belangee
v. State, 97 Neb. 184, overruled in so far as it conflicts with
this rule.

SUFFICIENCY OF EVIDENCE. Held, in this case, that the
evidence fully supports the judgment that the accused was guilty
of constructive contempt of court in attempting to corrupt a
juror during the progress of a case then upon trial, and that
a sentence of six months in the county jail therefor was not
excessive.

ERROR to the district court for Douglas county : CHARLES
A. Goss, JUDGE. Affirmed.

E. R. Leigh, for plaintiff in error.
0. S. Spillman, Attorney General, and Lee Bayse, contra.

Heard before MORRISSEY, C. J., Goop and ROsE, JJ.,
REDICK and SHEPHERD, District Judges.

SHEPHERD, District Judge.

This action was on an information for constructive con-
tempt. The defendant, John Tasich, plaintiff in error in
this court, was charged with attempting to corrupt a juror
in order to obtain a verdict of acquittal for his brother, Joe
Tasich, who was on trial for shooting with intent to kill.
Trial was had to the court. Plaintiff in error was found
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guilty, and was sentenced to six months in the county jail
of Douglas county. .

The evidence fully supports the conviction. During the
trial of Joe Tasich before referred to, the plaintiff in error
went quite directly from the courtroom to the flour mills
where the juror in question was employed and accosted the
sales manager, one Pravitz, telling him that his brother was
on trial that day and that the mills had a man by the name
of Bastain on the jury. He wanted to talk to Bastain and
explain to him that his brother was not present at the shoot-
ing. Pravitz went to Bastain’s room to take the matter up
with him, but the latter, who was duly regardful of his
juror’s duty, told him that it would not be lawful for him to
discuss the matter. Thereupon Pravitz returned to his own
office, where Tasich, the plaintiff in error, was waiting, and
informed him that Bastain was not in, but that he would
see him and tell him about it. Tasich asked him to tell Bas-
tain to come to his house that evening in order that he might
explain to him. He also suggested to Pravitz that he would
come to Pravitz's house that evening, and that together they
~ could go and see Bastain about it. To the credit of Mr.
Pravitz it should be said that he did not attempt to advise
Bastain of what Tasich said to him. Tasich was a customer
of the mills, and for the rest it may be said that in. all prob-
ability the sales manager did not see fit to repulse him
harshly or to dismiss him peremptorily, though well under-
standing his design. It further appears that plaintiff in
error had been present in court during the trial of his
brother, where he could hear the instructions of the judge
warning the jury not to permit outsiders to talk to them
about the case. More than that he was himself personally
called to the bench and admonished by the judge not to
interfere with the proceedings by talking to the witnesses,
and by threatening them. It is quite obvious that the trial
judge was justified in finding that Tasich was guilty as
charged. The evidence was such as to convmce the judge
or jury that this was the case.

From the foregoing it will be clear that the court finds
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no merit in the contentions of the plaintiff in error that the
judgment was contrary to law, and was not sustained by
the evidence. This disposes of assignments 1 and 2 relied
upon for reversal.

The main assignment of error is to the effect that the in-
formation was not verified positively, but only upon infor-
mation and belief, and was accordingly not suflicient in law
to confer jurisdiction upon the court to punish plaintiff in
error for contempt. In the case of Belangee v. State, 97
Neb. 184, it was held that an affidavit alleging material facts
on information and belief does not give a court jurisdiction
in a contempt proceeding. The case is in point. But we
are not inclined to adhere to the rule therein announced,
because it is not suppocrted by the weight of authority, not
well reasoned, and not in accord with the tendency which
now obtains in Nebraska to minimize the force of merely
technical defenses in criminal practice. In said case there
is a strong dissenting opinion, concurred in by two of the
other justices of the supreme court, which is entirely per-
suasive to us in its reasoning. A part of that opinion is as
follows: '

“The opinion assumes that the evidence is sufficient, and
disposes of the case on the insufficiency of the information.
The statute makes the acts charged a crime that may be pun-
ished by indictment or preliminary examination and infor-
mation and jury trial, or as a contempt of court. Section
8238, Rev. St. 1913, provides that punishment for contempt
shall not be a bar to indictment and trial by jury.

“In this case there was mno indictment nor preliminary
examination. The information states the facts constituting
the contempt of court, and then says: ‘In contempt -of
the said district court, and its dignity.” It is a proceeding
for contempt. It contains some allegations that would be
necessary in an indictment, and probably some other sur-
plusage, but this would, of course, not invalidate the infor-
mation, if otherwise sufficient. The allegations of the in-
formation are positive, but the verification by the county
attorney is upon belief. The opinion holds it void because
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of the form of the verification. The question naturally
arises: How can a prosecution for contempt in such case
be instituted? It will rarely, perhaps never, happen that
one person will of his own knowledge know all the facts
necessary to constitute the offense. It would seem that the
statute which provides that ‘the party, upon being brought
before the court, shall be notified of the accusation against
him, and have a reasonable time to make his defense’ (Rev.
St. 1913, sec. 8237), does not contemplate any very formal
proceeding. This statute seems to be all that there is in
the statutes in regard to information or proceeding for con-
structive contempts. It may be that this court in some
earlier cases has gone too far in adding formalities. The
cases cited in the opinion, Ludden v. State, 31 Neb. 429 (vi-
olation of an injunction), the prosecution was to enforce
property rights, and neither the affidavits nor evidence
showed that the defendant had anything to do with violat-
ing the injunction ; Herdman v. State, 54 Neb. 626 (injunc-
tion) ; Gandy v. State, 13 Neb. 445 (attempt to bribe wit-
ness) ; and Hawthorne v. State, 45 Neb. 871—all hold that
the information must state the facts positively ; that is, the
‘accusation’ against the defendant, of which he must be
notified and have time to make defense (section 8237),
must be in direct and unequivocal terms, and not guess-
work. None of them holds that it must be positively veri-
fied, and in one of them (Gandy v. State) it would seem
there was no verification at all, but that fact is not dis-
cussed.

“If knowledge of an attempt to bribe jurors comes to
the court, it may, and should, direct the prosecuting at-
torney to investigate, and, if sufficient evidence is found,
prosecute. The county attorney cannot make the verifica-
tion under this decision, and there is ne provision to compel
witnesses who knew the facts to make complaint. It would
seem, then, that proceedings for. contempt in such cases
are done away with by the opinion. There remains the
slow and doubtful prosecution by indictment or prelimi-
nary examination, but this leaves the court helpless for the
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time being. He might adjourn the term until a grand
jury or examining magistrate could act.”

It is certain that a trial court should not be reduced to
this extremity. Contempt proceedings are not only salu-
tary but necessary upon occasion. Yet it is extremely diffi-
cult to get the citizen to sign a charge against another citi-
zen. The charge naturally and properly becomes the duty
of the county attorney. Nevertheless, as in most criminal
cases, the county attorney has no personal knowledge of the
facts and cannot make an affidavit except upon information
and belief. Must the proceeding fail because of the lack
of positive verification? Positive verification can serve no
purpose except to give weight to the statement of fact.
Such verification is, and should be, only for the private
citizen who makes affidavit. But the county attorney, being
by the nature of his office careful not to proceed uxless
upon investigation he finds that there has been an offense
and unless he is advised of evidence to prove it, may be
trusted not to act with unwarranted haste, and yet be relied
upon to act if the need exists.

It is entirely another matter where the charge against
the defendant in constructive contempt proceedings is not
directly and positively made, or where the charge is not
sufficiently defined to apprize the defendant of what he is
required to meet in making his defense. In the case of
Ludden v. State, 31 Neh. 429, it was stated in the jurisdic-
tional affidavit that affiant believed that Ludden participated
in the violation of the injunction. In that case this court
found that such an averment in the affidavit was not in the
nature of a direct charge, and was not sufficient to confer
jurisdiction upon the court. And it also found that it
appeared from the record that Ludden was not a party to
such violation of the order of the court. In Gandy v. State,
13 Neb. 445, the court said: “In the case at bar there is not
a single fact alleged showing an attempt on the part of
the defendant to improperly influence jurors. That is,
there is no statement of what he did. @ The information
‘therefore fails to state an offense.” In the case of Haw--
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thorne v. State, 45 Neb. 871, the syllabus was as follows:
“In a proceeding to punish for an alleged contempt, not
committed in the presence of the court, the affidavit upon
which the proceeding is based is jurisdictional, and it must
affirmatively disclose sufficient facts to show that the case
is one over which the court has jurisdiction.” The trouble
with the affidavit in the Hawthorne case, as in the Gandy
case, was that the showing did not go far enough in the
matter of stating facts to support a charge of constructive
contempt. ‘And in that case, as in the Ludden case, this
court declared in its opinion that there had been no wilful
disobedience of a lawful order, and that no contempt of
court had been committed.

In the case at bar the guilt of the accused is certain, and
the danger to the administration of the law resulting from
such a thing as he attempted is so great as to warrant
summary action on the part of the trial court, to the end that
the court’s proceedings may be respected and - effective.
The charge in the case at bar was full and complete, so that
the defendant knew exactly the nature of the offense which
he was called upon to meet. And it was directly and posi-
tively made in the language of the affidavit, though the
affidavit was verified only upon information and belief.
We are of opinion that it was not the intention of the legis-
lature to require the affidavit to be made upon oath when
made by the county attorney, and that the supreme court
should not to this extent curtail the power of county at-
torneys and trial courts to effectively ‘perform their fune-
tions. In the case of Creekmore v. United States, 237 Fed.
743, L. R. A. 1917C, 845, the court said: “Many states
have laws providing for compulsory affidavits, but our at-
tention has not been called to any such federal statute. To
say that voluntary affidavits must be obtained before the pub-
lic prosecutor can start such proceedings is to say that one
of the most heinous offenses known to the law, that of “jury
fixing,” shall go wholly unpunished. Confronted by such a
danger, we have no hesitancy in holding that the public _
prosecutor can file an information for contempt, positive
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and specific in its charges, and verify it upon information
and belief, and, while such information may not justify the
issuance of a warrant of arrest, it is not void, and where
a rule is issued upon such information that defendant show
cause, and upon the hearing, upon the testimony of sworn
witnesses, the evidence shows the defendant guilty, he may
be so adjudged, and that a warrant of arrest issued upon
the conclusion of the case is upon ‘oath or affirmation,” as
provided in the fourth amendment to the Constitution.”

Our own court, in the case of Bee Publishing Co. v. State,
107 Neb. 74, has taken much the same view. The following
is from the opinion: “Another feature may be noticed. The
verification of the charge by the prosecuting attorney closes
with the statement: ‘The facts set forth in said information
are true to the best of my knowledge and belief.” Defend-
ants argue that, unless the complaint is verified positively,
the court is without jurisdiction. The argument is not ten-
able. They cited Herdman v. State, 54 Neb. 626, and Belan-
gee v. State, 97 Neb. 184. But in those cases the court did
not, as in the present case, order the county attorney to
institute the prosecution. It may be noted, however, that
the charge in the information, in the present case, is set
forth in positive and direct terms. In some cases, in this
and other states, this has been held to overcome the defend-
ants’ somewhat technical objection. Emery v. State, 78
Neb. 547.”

While the court refers in the above case to the order to
the county attorney to institute the prosecution, it is cer-
tain that, if it had regarded a positive verification of
the affidavit as jurisdictional, the mere order of the trial
court to institute the proceeding would not have been enough
to avoid the rule. In other words, the case is an authority
for the proposition that, if the charge be direct and positive,
the affidavit will be sufficient to confer jurisdiction, even
though it be upon information and belief.

In the federal case referred to, some weight was given
to the fact that such an objection as is here depended
upon was not raised prior to the trial. The same thing
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happened in the case of Johnson v. State, 53 Neb. 103. And
in Emery v. State, 78 Neb. 547, the court said:

“It appears that the complaint in this case is sufficiently
positive and certain in its charging part, and the fault, if
any, lies in the verification. But this defect, if it be such,
was waived, for we find that the accused made no objection
to the complaint, but filed his answer of not guilty, together
with a general denial, and immediately announced his read-
iness to proceed with the trial. In fact the record shows
that this question was raised for the first time by him in
his motion for a new trial. The objection, therefore, comes
toc late, for one cannot object to the verification of a com-
plaint after he Las been arraigned and pleaded not guilty,
unless such plea has been withdrawn.”

This also argues to the effect that positive verification is
not to be deemed jurisdictional, provided that the complaint
be positive in its charging part. And it shows further
that this court has not been disposed to attach weight to an
objection of the kind made after trial. In this connection
it is proper for us to consider section 10186, Comp. St. 1922.

“No judgment shall be set aside, or new trial granted, or
judgment rendered, in any criminal case on the grounds of
misdirection of the jury, or the improper admission, or re-
jection of evidence, or for error as to any matter of plead-
ing or procedure, if the supreme court, after an examina-
tion of the entire cause, shall consider that no substantial
miscarriage of justice has actually occurred.”

The judgment of the district court and the sentence im-
posed by it were just and right and should be affirmed.
Furthermore, the court is disposed to hold, and does hold,
that a rule regarding the verification of the affidavit by the
county attorney in cases of constructive contempt of court
be adopted in consonance with the reasoning of the dissent-
ing opinion in the case of Belangee v. State, supra. If the
affidavit be made by the county attorney, and if the com-
plaint thereof be sufficiently positive and certain in its
charging part, the affidavit will be deemed to confer juris-
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diction upon the court, even though it be verified only upon
information and belief.
AFFIRMED.

JAMES SANCLAER, APPELLANT, V. STATE OF NEBRASKA,
APPELLEE.

FILED DECEMBER 31, 1923. No. 23796.

1. Criminal Law: PAROLE: TIME SERVED, Where a conviet in the
penitentiary is paroled, breaks his parole, and is retaken after
a lapse of time, such time will not be counted as time served
on his sentence, notwithstanding the declaration of his breaking
or violating parole is not made by the prison authorities till after
the retaking of the prisoner.

2. Habeas Corpus: RETURN OF WRIT: PRIMA FACIE EVIDENCE. The
return of the writ of habeas corpus in this case considered as
prima facie evidence of the cause of the prisoner’s detention.

APPEAL from the district court for Lancaster county:
WILLIAM M. MORNING, JUDGE. A ffirmed.

Mulfinger & Webb and Arthur B. Jaquith, for appellant.

O. S. Spillman, Attorney General, and George W. Ayres,
contra,

Heard before MORRISSEY, C. J., LETTON, RoOSE, DEAN,
DAy and Goob, JJ., SHEPHERD, District Judge.

SHEPHERD, District Judge. '

This case depends largely upon the construction to be
given to the words, “the date of his declared delinquency”
found in section 9159, Rev. St. 1913 (Comp. St. 1922, sec.
10256). The pertinent part of the section in question is
as follows:

“If any prisoner shall violate the conditions of his parole
or release as fixed by the prison board, he shall thereafter
be treated as an escaped prisoner owing services to the state, -
and shall be liable, when arrested, to serve out the unex-
pired term of his maximum possible imprisonment, and the
time from the date of his declared delinquency to the date
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of his arrest shall not be counted as any portion or part
of time served.”

Sanclaer was sent to the penitentiary for grand larceny
on a sentence for an indeterminate term of from one to
seven years. He was received there on the 1st of August,
1916. On the 12th day of February, 1918, he was paroled
upon his own application, pledging himself as a condition
of his parole that he would in all respects obey the law,
conduct himself honestly, and avoid evil associations.
He violated his parole in less than a month, on the 9th day
of March, 1918, to be exact, committed a crime in Iowa and
was sent to the reformatory of that state therefor. Two
years and seven months after breaking parole, October 7,
1920, he was returned to the penitentiary here. On the
4th day of May, 1922, he applied to the board for a dis-
charge, admitting the fact of his delinquency in the follow-
ing words: “I was sentenced to one to seven years July
1, 1916, paroled February 12, 1918, violated condition of
parole March 9, 1918, returned as parole violator October 7,
1920.” He alleged also that his term of imprisonment had
expired under the law. The board passed upon his appli-
cation May 9, 1922, made a formal finding and declaration
that he became delinquent on the 9th day of March, 1918,
and ordered that the time from Marech 9, 1918, to October
7, 1920, should not be computed as time served.

The application of the prisoner having been thus denied,
he brought this action in habeas corpus in the district
court for the third judicial district for his release. The dis-
triect court found against him, whereupon he comes here
for review. .

It is obvious that there are no appealing equities in favor
of the petitioner. He makes his application on the letter
of the law. insisting that he was serving sentence while in
violation of his parole, and that only the time from the date
upon which his delinquency was declared and made of rec-
~ord to the *ime of his return to the penitentiary can be
counted as not served, that is to say, no time at all. To
support this, the attorneys make an extended ard able, but
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highly technical, argument. We think it cannot be sus-
tained. The law of section 9159 is to be read into the sen-
tence. The intention of the legislature is perfectly clear.
1f a convict breaks his parole, he is liable to serve out his
maximum term, and the time of his escape, computed from
its beginning to its end or time of retaking, is to be con-
sidered as not served, so that the serving of the petitioner’s
sentence in this case began August 1, 1916, ran to March
9, 1918, when he broke parole, began again on the 7th of
October when he was retaken or arrested, and then ran on
to complete the full maximum period of seven years, to
practically March 1, 1925.

The argument that the ‘“declared time” of the section
means the time when declared is ingenious but not at all
persuasive. The statute should be construed as if it read
from the date of his delinquency, as afterward declared,
to the date of his arrest. The time in the mind of the legis-
lator was the time when the prisoner runs, breaks, violates
—Dbecomes delinquent. Any other view looks past the pur-
pose of the statute to a strained construction in favor of
the convict. The matter of the deciaration is compara-
tively a matter of bookkeeping, which should be done speed-
ily, but may be done at leisure. The statute prescribes no
time for making it.

Petitioner contends that, since the declaration of his de-
linquency was not made till May 9, 1922, and since section
10260, Comp. St. 1922, provides that a prisoner who per-
forms his duties faithfully and has no infraction of rules
recorded against him is entitled to diminution of sentence,
he had the benefit of good time by operation of law, and that
thereby his sentence had expired before the making of said
declaration. But this section referred to is broad enough in
its provisions to save the state. It says, in hac verba, “and
who performs in a faithful manner the duties assigned to
him in an orderly and peaceable manner.” No requirement
as to record is attached to this clause. The prison authorities
are obviously allowed a discretion in this regard. But,
agide from this, the prison record shows a clear infraction
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of the regulations of the penitentiary. This appears in
the return to the writ, “Escaped 3-9-18.”

We are of opinion that the return to the writ was evi-
dence and prima facte proof of the things recited therein.
Section 10294 Comp. St. 1922, so provides. The holding
In re Thomsen, 1 Neb. (Unof.) 751, is not to the contrary,
as it applies to a different state of facts, bringing it within
the exception. In the case at bar the warden was holding
the petitioner under a commitment upon sentence that had
not been served out, not upon the order of the board declar-
ing the date of petitioner’s delinquency. The fact that his
delinquency existed automatically excluded the time covered
by his escape and postponed the time of his release, though
not lengthening his maximum term. The time of declaring
that delinquency, and of recording it, was, as we have seen,
unimportant.

We hold that the declaration of the board of pardons was
tantamount to a declaration by the pardon board, the for-
mer succeeding the latter in the function of making said
declaration.

All of the authorities cited in the petitioner’s brief have
received due attention and examination. But, because of
differences in fact and statute, they do not apply. We are
satisfied by the reasons above given that the judgment of
the district court was right, and it is -

AFFIRMED.
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STATE OF NEW MEXICO, APPELLANT, V. FIRST ' NATIOCNAL
BANK OF WAUSA: GERMAN BOND & DEVELOPMENT
COMPANY, INTERVENER, APPELLEE.

FILED JANUARY 15, 1924, No. 22607.

1. Appeal: AFFIRMANCE. Where in a law action a jury is waived
and trial 1s had to the court, and an examination of the’

entire record discloses no prejudicial error, the judgment will
be affirmed.

2. Held. that the record is free from error.

APPEAL from the district court for Knox County:
ANSON A. WELCH, JUDGE. Affirmed.

W. J Connell and Harry S. Bowman, for appellant.
P. H. Peterson and W. A. Meserve, contra.

Heard before MORRISSEY, C. J., ROSE, DEAN and GoOoOD,
JJ., SHEPHERD, District Judge. '

MORRISSEY, C. J.

The state of New Mexico, as successor to the territory
of New Mexico, filed its petition in the district court for
Knox county praying judgment against the First National
Bank of Wausa, as the successor to the Farmers State
Bank of Wausa, on a check reading as follows:

“Wausa, Neb., December ~29, 1909.
“Pay to Carey Act Land Board of New Mexico, or
order, $2500.00 Twenty-five hundred and no/100 dollars.
“To the Farmers State Bank, Wausa, Neb.
“German Bond & Development Co.
“by P. H. Peterson, Treasurer.”



478 NEBRASKA REPORTS [VoL. 111
State of New Mexico v. First Nat. Bank.

This check was certified, December 29, 1909, by T. A.
- Anthony, cashier of the Farmers State Bank. The check
was duly indorsed by the Carey Act Land Board, the payee,
a board which may be said to have been representing the
plaintiff state, and presented for payment to the certi-
fying bank, July 31, 1915. Payment was refused and the
usual protest proceedings were then had. The check ‘was
delivered to the Carey Act Land Board of New Mexico
soon after its date in connection with an application
made for the segregation of certain lands within the
territory of New Mexico in accordance with an act of
congress, commonly called the “Carey act,” and the pro-
visions of the laws of New Mexico accepting the pro-
visions of the federal act. These acts contemplated the
development of irrigation projects and the reclamation
of arid lands. The rules adopted by the Carey Act Land
Board required the organization of a corporation under
the laws of New Mexico, and required parties applying
to enter into a contract and bond with the territory to
construct an irrigation project according to plans to be
approved by the territorial engineer, and also required
applicants to agree to indemnify the territory for any
expenses that it might incur in procuring maps and plats
from the United States government. Plaintiff alleges
that after the application for the segregation of lands,
which was made by three individuals said to be acting
for the owners of the check in suit, was filed, the territory
expended for such plats and maps the sum of $1,100, and
that no part of that sum has been paid by the applicants.
The final allegation is that the parties, signing the ap-
plication, with which was deposited the check, duly or-
ganized the corporation as required by the terms of the
application, but never thereafter proceeded with the
development work or entered into any contract or bond
with the territory to construct the irrigation project men-
tioned in their application.

Defendant’s answer admitted the execution of the check;
that it is the successor to the Farmers State Bank; that
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certain parties representing the drawer of the check made
application to the territory of New Mexico.for the segre-
gation of lands under the acts mentioned in plaintiff’s
petition, and that, in order to comply with the rules and
regulations of the Carey Act Land Board of New Mexico,

the drawer of the check caused it to be made payable to
the Carey Act Land Board, caused it to be certified, and
then delivered it to the parties who were about to make
application for segregation; that these parties delivered

the check together with their application to the Carey
Act Land Board; that the clause in the application read-
ing, “and also further to insure the expense the territory
may be to in getting the maps and plats from the United
States government, and agrees to pay the territory in
cash such last amount, whenever the same can be ascer-
tained,” was written into the application without the
knowledge, consent or authority of the drawer, and that
the drawer had never authorized the applicants, or any
of them, to charge the check in suit or its proceeds with
the performance of such a promise; that the Carey Act
Land Board had no authority under the laws of the United
States or under the laws of the territory of New Mexico
or its rules and regulations to require of any applicant
such an agreement. The answer denies that the appli-
cation was ever accepted by the Carey Act Land Board,

or that the parties making the application and depositing
the check, or the drawer of the check or any of them,

were ever called upon to comply with the application;
that the land applied for was never segregated, and that
the board never acted upon the application. It is denied
that the territory of New Mexico or its board was able to
comply with the application or to do and perform the
things imposed by the act of congress and the laws of
New Mexico, or to accept and carry out the terms of the-
application, but, on the contrary, did on July 18, 1911,
dismiss and reject the application, and at once became
obligated to return to the applicants, or to the true own-
ers, the check in suit; that, August 13, 1911, the board
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finally disclaimed any interest in the check, or the funds
evidenced thereby; that the drawer of the check notified
plaintiff of the terms and conditions under which the
check had been deposited, and notified defendant that the
Carey Act Land Board, acting for plaintiff, had dismissed
the application, and demanded payment from the de-
fendant. '

The drawer of the check, by leave of court, intervened,
set out substantially the same matters contained in the
answer of defendant, and asserts ownership in itself of
the check in suit, and the sum represented thereby. It
is asserted that, under an agreement between the inter-
vener and the parties making the application to the Carey
Act Land Board for the segregation of lands, it was
agreed that the check should be returned to the intervener
on the failure of the board to act favorably on the ap-
plication; that the clause contained in the application
requiring the applicant to make good to the territory
the cost of procuring maps and plats was inserted in the
application without the knowledge, consent or authority
of intervener, and that no person had authority to charge
the check or the fund represented thereby with the per-
formance of such promise; that the promise is void be-
cause the Carey Act Land Board had no authority at
law to exact such agreement or promise. The petition
of intervention substantially reiterated each and every
allegation contained in the answer of defendant, and there
was a prayer for judgment in its favor for the amount
of the check.

The reply, so far as material here, denied the allega-
tions of the answer to the effect that the parties making
the application were not authorized to charge the check
or its proceeds with the cost of procuring maps and plats,
and denied that the board was without authority of law
to exact such a promise or agreement. And the answer
to the cross-petition puts in issue the same questions raised
by the pleadings filed by the original parties.

The cause was tried to the court without a jury, and
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from a judgment dismissing plaintiff’s cause of action,
plaintiff has appealed.

The provisions of our statute relating to bills of ex-
change and the effect of the certification of a check are
urged upon our consideration. We do not deem it essen-
tial, however, to a determination of this case to enter
upon a discussion of these statutory provisions. If the
Carey Act Land Board was without autherily to exact
a promise or agreement in connection with an application
to segregate the land, or if, having received the application
and the check, plaintiff, through iis proper officers, failed
or refused to act upon the application, but, on the con-
trary, refused to go forward, and disclaimed interest in
the check, or fund which it represented, the trial court
was surely warranted in entering a dismissal of plaintiff’s
cause of action. We are not pointed to any provision of
the law, either federal or state, empowering the Carey
Act Land Foard to make the requirement relied upon to
charge the check with the amount said to be expended in
procuring maps and plats. Neither are we pointed to
any evidence showing that plaintiff accepted the appli-
cation. In short, after a thorough examination of the
record, we find ample support for the judgment of the
district court, and the judgment is

AFFIRMED.

Davip C. HACGER, APPELLEE v. SiLAS H. BURNHAM, JR., ET
AL., APPELLANTS.
FILED JANUARY 15, 1924, No. 226217.

1. Appeal: AFFIRMANCE. When, in a suit for rescission and a
recovery of the money paid. defendants admit that they conducted
the negotiations that culminated in the contract. but deny that
they were acting as principals and assert that they were mere
agents for another, and the identity of the principals to the
contract must be determined from an inspection of memoranda
supplemented by oral testimony, it becomes a question of fact,
and the finding of a jury thereon will not be disturbed when .the
verdict is in accord with the evidence.
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2. Evidence: ADMISSIBILITY. It is not improper for a trial court
to admit in evidence a contract or memorandum which supple-
ments or explains another contract or memorandum properly
in evidence, when the two are interdependent and both were
made with reference to the same general transaction.

3. Trial: INSTRUCTIONS. The instruction complained of has been
examined and found free from error.

APPEAL from the district court for Lancaster county:
FREDERICK E. SHEPHERD, JUDGE. A ffirmed.

Harry A. Reese and Bruce Fullerton, for appellants.

G. E. Hager, contra.
Hall, Cline & Williams, amici curiz.

Heard before MORRISSEY, C. J., DEAN, DAY and Goop, JJ.,
REDICK, District Judge.

MORRISSEY, C. J.

This is an action at law brought to rescind a contract
which plaintiff alleges was made between him and defend-
ants. The cause was tried to a jury, and from a verdict and
judgment in favor of plaintiff, defendants appeal.

For cause of action, it is alleged that defendants, through
their duly authorized agent, represented to plaintiff that
defendants were the owners in fee of certain lands, water
rights and irrigation ditches in Wyoming ; that the irriga-
tion project was then in course of completion, and that wa-
ter rights for the land, for which application was made by
plaintiff, had been acquired from both the federal and state
governments ; that the irrigation system was then supplying
enough water to irrigate all the land within the project, and
that all such land had been segregated under the Carey act;
that defendants had secured from the state of Wyoming the
right to make contracts for the land described, and for water
rights from the irrigation system mentioned ; that all of *1e
lands were fit for cultivation and were irrigable and were
then ready to be seeded; and that defendants were reliable
persons and financially responsible. There was the further
allegation that defendants’ agent represented one of the de-
fendants to be the same man who was then at the head of
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one of Nebraska’s large banks, and that, by reason of his

connection with this bank, defendants were financially able

to maintain an effective farming organization, and that

they would cultivate the land purchased by plaintiff, he,

hcwever, to pay defendants the necessary expenses of farm-

ing the land; that in the course of five years the net in-’
come from.the land would largely, if not wholly, pay the

cost of the same; that defendants had made -rrangements

whereby they could secure a loan upon the land from the

United States Federal Land Bank for one-half of the pur-

chase price, thus making it unnecessary for plaintiff to with-

draw this amount of money from his mercantile business,

except during a brief period while the necessary negotiations

for the loan were being conducted ; that all money pertaining

to the cropping of the land would be handled by the First

Trust Company of Lincoln, and that this company had

agreed to act as trustee in that connection; that the land

was worth not less than $250 an acre; that the climate was

well adapted to the raising of wheat, oats, corn, barley, and -
alfalfa, and that similar lands were selling for $300 an acre
and paying 10 per cent. on that valuation. It is alleged that
plaintiff, relying upon these representaticns, made applica-
tion for the land deseribed in his petitinn and -urchased the
water rights for such land for the sum of $6,327.50, and
paid one-half thereof in cash and gave his promissory note
for the balance. It is alleged that all of the presentations
set out were false; that they were made with the fraudulent
purpose of inducing him to enter into the contract ; and that,
as soon as he learned of the fraud that had been perpe-
trated, he tendered back to defendants whatever he'had re-
ceived under the coniract, notified defendants of his inten-
tion to rescind the contract, and demanded the return of his
inoney and note.

Defendants’ answer admits that defendants are a
partnership; admits that they entered into a contract with
plaintiff for the sale of the water rights described in his
petition, but asserts that defendants were not acting as
principals, but only as agents for the Lake View Canal
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Company. It s admitted that the land was represented as
irrigable and to be within the district segregated by the
United States government under the Carey act. 1t is denied
that defendants represented themselves to be the owners in
fee of the land; that it was income producing ; that the irri-
gation ditches were completed; or that defendants by any
means or in any manner misled or defrauded plaintiff ; and
the answer also contains a general denial.

Taking up the assignments of error in the order pre-
sented in appellant’s brief, we are urged to hold that the
verdict and judgment are contrary to the evidence, and that
there is a failure of proof of any of the material allegations
in the petition. In connection with this assignment, it is
nee-ssary to call special attention to the point made in de-
fendants’ concluding assignment of error, viz., that the aec-
tion cannot be maintained against defendants for the rea-
son that, in entering into whatever contract or agreement
was made with plaintiff, defendants were acting only as the
agents of a corporation known as the Lake View Canal
Company, and that this corporation was the real party to
the contract, and that as mere agents defendants are not
liable in an action for rescission of the contract. Without
undertaking to say what would be the proper rule if the rec-
ord supported the contention of defendants, we will consider
the evidence upon which plaintiff relies to support his claim
that his contract was with defendants, not as agents, but as
principals.

Plaintiff has testified that he entered into the agreement
with defendants through their agent Mr. White. The agency
of White is not denied. In the bill of exceptions we find
two exhibits which plaintiff alleges were furnished him ei-
ther by defendants cr their agent White. Exhibit No. 1,
called a cropping contract, was executed in the name of de-
fendants by their agent White. Exhibit No. 2, which ap-
pears to be an application for the land, “and water from the
Lake View Canal Company,” i~ addressed to defendants, not
as agents, but apparently as principals, and, althoueh it con-
tains numerous provisions, there is nothing in the body
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thereof to indicate that plaintiff is directing his application
to any person or corporation other than the parties first ad-
dressed. The blank forms used were confessedly prepared
and furnished by defendants, and the names of defendants
are prominently displayed and there is a total absence of any
suggestion that they were acting as mere agents; the monay
was paid to defendants, and the note was delivered to them,
or to Mr. White, their agent. In addition to this, there is
the uncontradicted testimony of plaintiff that Mr. White
represented defendants to be the principals. White, the
agent, was not called as a witness, and plaintiff’s testimony
as to the representations made by him stands without con-
tradiction.

Defendants’ relationship to the contract was, under the
pleadings and evidence, one of the questions which it was
proper to submit to the jury, and the jury found the defend-
ants to be principals acting in their own right, and the evi-
dence is ample to sustain that finding. Throughout appel-
lants’ brief this is the question most persistently urged, and
most of the argument is based upon the assumption that the
defendants are not liable because they are merely sales-
agents. With this as a premise, it is argued that this ac-
tion in rescission cannot be maintained. Holding, as we
do, that the finding of the jury on this point is sustained by
the evidence, it is unnecessary to-further discuss that sub-
ect. However, in connection with this point, we do not over-
look defendants’ objections to the introduction in evidence of
exhibit No. 1, the cropping contract. It is claimed by de-
fendants that all matters connected with this exhibit had
been fully adjusted before this suit was instituted. It is
admitted that whatever contract was made in relation to the
cropping of the land was made with defendants as princi-
pals, and not as agents. And it is said that that was an
dependent transaction, entirely separate and . p.rt from the
main contract in suit, exhibit No. 2, and that it was, there-
fore, prejudicial to defendants to permit its inspection by
the jury. A consideration of the two exhibits, together with
the uncontradicted testimony of plaintiff, brings us irresis-
tibly to the conclusion that the exhibits are interdependent.
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The trial court evidently took the view that there was one
general agreement between the parties, and that exhibit 1
was admissible to show, in part, the nature of that agree-
ment and in this he was clearly right. We shall not set out
extended excerpts from the evidence given in support of the
numerous charges of fraud, but it has been examined and
found sufficient to support the verdict.

In stating the issues, the court set out the substance of
the petition, substantially in the language of the petition.
It is claimed that this submitted to the jury many questions
upon which no evidence had been offered. With this conclu-
sion we can not agree. The instructions were groper under
the pleadings and the evidence. There is no error in the
record, and the judgment is

AFFIRMED,

FRED BROWN v. STATE OF NEBRASKA.,
Fwep JANUARY 15, 1924. No. 23374,

1. Criminal Law: EVIDENCE oF FLIGHT. Evidence of flight of an
accused person immediately after the alleged criminal act may
be received in a prosecution.

ACCUSED AS WITNESS. A person charged with crime
shall, at his own request, but not otherwise, be deemed a com-
petent witness. If he become a witness (except perhaps as
to cross-examination about extorted confessions) he should be
treated as any other witness.

ErLeEcTiON. Unless there has been abuse of discretion
of the district court, a judgment of conviction will not be re-
versed because the state was not required to elect upon which
count of the information the prosecution would proceed.

ADDITIONAL INSTRUCTIONS. It is not error to give
additional instructions at the request of the jury after they have
retired to consider their verdict.

5. EBEvidence examined, and held to support the verdiect.

ERROR to the district court for Douglas county: CHARLES
LESLIE, JUDGE. Affirmed.



Vor. 111] JANUARY TERM, 1924 487

Brown v. State.

Jamieson, O’ Sullivan & Southard and Organ & Delitala,
for plaintiff in error.

0. S. Spillman, Attorney General, and Mason Wheeler,
contra.

Heard before MORRISSEY, C. J., LETTON, DEAN and DAY,
JJ., SHEPHERD, District Judge.

LETTON, J.

An information was filed against defendant, containing
three counts. The first charged that he feloniously did
carry off, decoy, entice away, secrete, and imprison one Jean
Jenkins for the purpose of compelling the said Jean Jenkins
forcibly and against her will to have and submit to sexual
intercourse with him. On this count alone he was convicted
and now seeks to reverse the judgment.

It is first assigned that the court erred in allowing the
state to make proof of defendant’s flight when the flight
had been fully admitted in the record. We have repeatedly
held that it is entirely competent to permit proof of the
flight of an accused person, it being a circumstance tending
to show guilt. That the state was ~llowed, while proving
the flight of the defendant, to show circumstances occurring
during the flight is also complained of. The circumstances
in evidence would lead an ordinary person to believe that
defendant was aware that he had been guilty of a heinous
crime and was seeking to avoid arrest. Some of this evidence
was merely cumulative, and while it would have been better
not to have introduced so much evidence of this nature, still
we think this did not prejudicially affect the defendant,
since the jury were properly instructed as to the reason why
evidence of flight is permissible, and that such flight is a
circumstance not sufficient of itself to establish guilt, but
which the jury may consider in connection with all the
other evidence in the case to aid them in determining the
question of the guilt or innocence of the accused.

It is next assigned that the court erred in allowing the
state to introduce evidence of previous convictions when no
foundation was laid for the introduction of any such evi-
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dence in manner and form as provided by law. The brief
does not call the attention of the court to that portion of
the record in which this evidence was introduced and there
is no argument or explanation of the assignment. We do
not understand what is meant by “when no foundation was
laid for the introduction of such evidence.” Section 8848,
Comp. St. 1922, provides: “A witness may be interrogated
as to his previous conviction for a felony. But no other
proof of such conviction is competent except the record
thereof.” This section applies to any witness in a case and
is for the purpose of affecting his credibility. By section
10139, Comp. St. 1922, a person charged with crime shall,
at his own request, but not otherwise, be deemed a compe-
tent witness. If he becomes a witness (except perhaps as
to extorted confessions, Cross v. State, 142 Tenn. 510, 9 A.
L. R. 1354), he should be treated as any other witness. Heldt
v. State, 20 Neb. 492 ; Comstock v. State, 14 Neb. 205; Com-
monwealth v. Tolliver, 119 Mass. 312; State v. Werner, 144
La. 380, 6 A. L. R. 1601, and note on page 1608.

It is complained that the court erred in refusing to com-
pel the state to elect upon which count of the information
it would rely. This is a matter under the discretion of the
district court. Stevens v. State, 84 Neb. 759; Krause v.
State, 88 Neb. 473. Much of the evidence was applicable to
all the counts. There was no abuse of discretion, and since
defendant was convicted upon only one count he suffered no
prejudice by the refusal of the court to require the election.

After the jury had retired and had been deliberating for
a long time, a written request was sent to the court for fur-
ther instructions. This is assigned as error. It is said that
these instructions were repetitions of the instructions al-
ready given. In one sense they are repetitions. The in-
structions first given were somewhat general in their appli-
cation to the evidence, while those given by the court at the
request of the jury cover certain points about which it is
evident the jury were uncertain as to the applicable law.
It is the duty of the trial court to aid the jury to determine
the guilt or innocence of the accused by plain and clear in-





































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































