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Watkins v. Harrison.

G. W. WATKINS, APPELLEE, V. JOHN HARRISON, APPELLANT.
FiLep June 27, 1923. No. 22420.

1. Husband and Wife: Deep. After dower had been abolished in this
state, a husband and wife to whom certain real estate had been
conveyed by deed of general warranty, naming each of them as
grantee, executed a conveyance reciting, “We do hereby sell and
convey unto” the grantee the land described in the conveyance
to them. The deed contained the usual covenants of title
and warranty. Said deed is sufficient to convey all the interest of
the wife in the premises, even though it further recites that the
wife “hereby relinquishes her dower and courtesy in and to the above
described premises.” Comp. St. 1922, secs. 5591, 5594.

o, Bpecific Performance. Evidence examined, and held, to sustain the
decree of the trial court requiring specific performance.

3. Vendor and Purchaser: REescissioN. In order to be ‘entitled to
rescind a contract for the sale of real estate, the vendee must
place, or offer to place, the vendor in statuw quo, and where the
vendee has leased the premises and the tenant is in possession, and
has placed the contract of sale upon record, thus clouding the title
of the vendor, the vendee is not entitled to the return of the money
paid until the contract has been released or satisfied of record, and
he is ready, willing and able to surrender possession.

4. Appeal. Where no cross-appeal is filed, and the appeal is not well
taken, the court will not change or modify the decree of the
district court for the mere purpose of affording appellee a larger
measure of recovery.

APPEAL from the district court for Red Willow county:
CuARLES E. ELDRED, JUDGE. Affirmed.

E. J. Lambe, for appellant.

- 0. D. Ritchie and Stewart, Perry & Stewart, contra.

Heard before Monmsﬁm’, . J.. Lerrox, Goob, and DBAN,
JJ., BLACKLEDGE, District Judge.

LeTrTON, J.

Action for specific performance of a contract for the
sale of real estate. The cowrt found for plaintiff and
awarded specific performance.  Defendant appeals.

On July 17, 1920. plaintiff, the owner of the jand,
entered into a written contract with defendant for its sale,
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which provided that the purchase price should be $31,000,
$5,000 to be, and was, paid at the execution of the contract,
and $14,000 on March 1, 1921. The purchaser agreed to
pay a mortgage on which there would be due and unpaid
on March 1, 1921, a balance ot $12,000. The veundor
agreed to furnish the vendee a “warranty deed and a good
and merchantable abstract of title on or before March 1,
19215 to pay all taxes for 1919 and 1920; and to pay
interest on the mortgage up to March 1, 1921.” The
vendee was to retain all crops grown on the land during
the crop season of 1920. The $5,000 was paid when the
contract was executed.

There is a slight conflict in the evidence, and in the
following account we are stating the conclusions drawn
by us from the testimony. At the time the contract was
cxecuted plaintiff inquired of defendant whom he desired
to examine the title for him. Defendant named 2 lawyer
in Indianola, the town in which he lived. Plaintiff resided
at McCook. A few days afterwards the abstract of title
was sent by plaintiff to this lawyer in Indianola, with a
letter, part of which is as follows: “Please put this
abstract in such condition that yYou would pass the title,
You will have until next March 1, if necessary, but wounld
like it gotten out between now and then.”

In the latter part of January, 1921, plaintiff received a
letter from this examiner suggesting that in a previous
conveyance by Charles M. Garst and Nettie €, Garst,
husband and wife, who each owned an undivided half
interest in the land, the wife had only conveved her dower
interest; that at that time the right of dower had been
abolished, and requesting a quitclaim deed from the wife
because the deed did not convey all her interest. laintiff
sent to Towa, where the parties resided, and obtained a
quitclaim deed, which he forwarded to the exaininer,
About the middle of February he received another letter
from him, saying this quitclaim deed was not satisfactory,
and inclosing a new form of deed. He sent this to Towa,
but it was not returned to him until March 2, 1921. He



Vou. 110] JANUARY TERM, 1923. 441

Watkins v. Harrison.

then returned it for the sighature of witnesses, and did not
again receive it until March 7, properly executed. De-
fendant knew during the winter that the abstract had been
sent to the examining attorney at Tundianola. On RSep-
tember 12, 1920, the dwelling-house, which was uninsured,
was destroyed by fire. After it became known that the
house was burned, the parties had several conversations
with regpect to this fact, defendant insisting that he
wanted the house restored or replaced, and plaintiff deny-
ing his liability to do so. In the interim defendant had
some doubt as to whether he could raise the $14,000
necessary by March 1, 1921, and suggested to plaintiff
that he could pay $7,000 at that time if plaintiff would be
willing to wait some time for the balance, to which
plaintiff assented. On March 1, 1921, defendant went to
the lawyer in Indianola and asked him for his opinion
as to the title, Being busy at the moment, the examiner
later in the day, in a written communication addressed
to both plaintiff and defendant, expressed his opinion that,
since Mrs. Garst had done nothing more than convey her
dower, she had never conveyed away her fee simple title
in the land, and therefore plaintiff had a good marketable
title to a half interest in the premises only.

On the samec day defendant went to McCook and
tendered to plaintiff a check for $14,000, payable to him-
self and unindorsed, and demanded an abstract showing
a marketable title, the restoration of a house, and a deed
for the land. A deed was duly tendered to defendant, and
he was told that the abstract was in the office of the
lawyer in Indianola. He asked for the money he had paid,
and refused to take the deed. A day or two later he
reseinded the contract by letter on the ground that plain-
tiff had failed to fulfil the terms of the contract on his
part. The money to reduce the mortgage debt to $12,000
was remitted on February 27, 1921. On March 7, 1921,
the quitclaim deed arrived, was placed of record, and
the taxes for 1920 paid. A deed according to contract
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was again tendered to defendant, which he refused to
accept.

There is a controversy between the parties as to whether
the Indianola lawyer represented the plaintiff or the de-
fendant, but we are satisfied from the evidence that in
passing upon the abstract and examining the title he was
acting for the defendant. In preparing the quitclaim deed
and advising plaintiff as to what he thought to be a defect
in the title he acted for plaintiff. It is not unusual for
abstracts to be furnished by a vendor to the attorney who
will pass on the title for a vendee, and to authorize and
empower him to clear the title so that he will be willing
to approve it on behalf of the vendee. Under the terms
of the Nebraska statute with respect to real estate, there
-was a merchantable title to the land even without the
execution of the qutelaim deed from Mrs. Garst. Sections
5591, 5594, Comp. St. 1922. The deed recited that “we”
“sell and convey” to the grantee named, and contained all
the usual covenants of title, by both grantors.

We are also satisfied that the moving cause of de-
fendant’s refusal to accept the land was the destruction
of the house by fire. This was not a valid excuse for
failing to carry out the contract. McGinley r. Forrest,
107 Neb. 309.

On August 20, 1920, the defendant executed to one
Fisher, then in possession as a tenant of plaintiff, a lease
for the land beginning on March 1, 1921. Relyving upon
the terms of this lease, Fisher sowed from 250 to 300 acres
of wheat that fall. He was in possession under the lease
on March 1, 1921, _

I"nrthermore, on February 25, 1921, defendant procured
the contract to be recorded in the office of the county clerk.
This was an assertion of an interest in the land, and east
a cloud upon plaintiff's title.  On Mareh 1 he did not offer
to place plaintiff in statu quo by releasing or satistyving
this instrunment of record, and hence his tender, on that
account, ax well ax upon others, was unavailing to estab-
Iish performance on his part.  While the contract provides



VoL. 110] JANUARY TERM, 1923. . 443

West v. Ofe.

that “time is an essential element in this contraect,” we
are satisfied that the contract was substantially performed
by plaintiff upon the 1st day of March, and the defendant
had no reasonable excuse for failing to perform on that
day.

The decree of the trial court allowed defendant credit
for $1,500, which was found to be the value of the house
which had been destroyed by fire. He was thus given the
benefit of the only substantial objection which he really
had to the performance of the contract. There is no cross-
appeal by plaintiff.

AFFIRMED.

GUY WEST, APPELLANT, V. DORA OFE, APPELLEE.
FiLep Juwe 27, 1923, No. 22430.

Parent and Child: Custopy oF CHILD. “In a controversy for the custody
of an infant of tender years, the court will consider the best
interests of the child and will make such order for its custody
as will be for its welfare, without reference to the wishes of the
parties.” Schroeder v. State, 41 Neb. 745.

ArpRAL from the district court for Antelope county:

WiLLiAM V. ALLEN, JUDGE. Affirmed.-

J. C. Alewander, R. II. Rice and Lyle E. Jackson, for
appellant.

Williams & Kryger, contra.

Heard before Mornissey, C. J., LertoN, Rosg and
DEAN, JJ., BLACKLEDGE, Distriet Judge.

LyTTON, J.

This is an application for a writ of habeas corpus
brought by the father of Mae West, a child about 8 years
of age at the time of the trial. The petition alleges that,
while she was in the lawful custody of the father, she was
taken and carried away by persons unknown to him, and
she is now unlawfully deprived of her liberty by Dora.
O)fe, the respondent.

The evidence shows that since a few days after the
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birth of the child, and until June, 1921, her care and
custody were with the respondent, who is her mother’s
sister; that respondent has the same affection for he:
that she would have if she were her own child; and that
her mother died a short time after the birth of the
child.

Respondent testifies that, just prior to her death, the
mother requested respondent to take and care for her and
act as a mother to her; but relator has produced testi-
mony as to the statements made by respondent to others,
which seems to cast doubt upon this testimony. For
two years of this time respondent kept house for the
relator, receiving nothing for her services and very little
for the maintenance of the child. She also testifies that
she told relator when she took the child that, if she was
not to be permitted to keep her permanently, they must
take her then and not wait until she had formed an af-
fection for her, and under these condifions the echild
was left with her.

Respondent is a seamstress, she has a comfortable
home, and if the child remains with her, she is willing
to waive any question of compensation for what board
and clothes she has already supplied. The child would
rather remain with her than live with her father and
step-mother.

The evidence on behalf of relator shows that he was
rearried the second time in February, 1920; that he is
40 years old, living upon a farm which he owns; that he
has been a farmer all his life; that his home is about two
and a quarter miles from a schoolhouse, and five miles
from a church; that the school is the ordinary country
school of eight grades. The mother of the child died
eight days after her birth. He testified that, after
respondent decided not to keep house for him any longer,
he wanted to take the child, but respondent objected and
wanted to keep her, and that he finally agreed to leave
the child with her for an indefinite time; that his mother
at that time offered to take the child and was in a
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position to have kept her; that he contributed all tho
money respondent said he owed her for the care of the
child, $95 in all; that some times it was quite a long
period between his visits to the child, once in six months
in 1920, but that he has seen her probably once in every
iwo or three months during the last two years. He has
no other children,

The court found that the child was not unlawfully held
in custody, and that the respondent is entitled to her
care, custody and control.

The law is well settled as to the respective rights of
these parties. We have said that the right of a parent
to the custody of a minor child of tender years is not
lightly to be set aside, and that the court may not deprive
a parent of such custody unless he, or she, has forfeited
the right, or is not a proper person, or not living under
such conditions that it is for the best welfare of the child
that it be kept in his, or her, custody. Our earlier de-
cisions laid rather more stress on the rights of the parents
than the later. The rights of the parents must not be
disregarded, but if a parent has surrendered the care
and custody of a child while it is a mere babe in arus to
its maternal aunt, who has exercised a mother’s care over
it, whose love for the helpless infant has grown with its
growth, and strengthened with its strength, whowm the
child regards as a mother, and who at the same time is
able and willing to furnish the child a good home, care
for and educate her, while the parent, by his own admis-
sion, has failed adequately to provide for the child, and
only visited it at intervals of several months, it seems
to us that the welfare of the child can hetter be subserved
by leaving her with the aunt whom she loves and looks
upan as a mother and who is lavishing upon her maternal
affection.  TFurthermorve, while there is nothing to show
but. that the stepmother is an estimable woman, there is
evidently a coldness of feeling existing hetween the child
and her, which tends to unhappiness for both.

The trial judge had the advantage of seeing the parties



446 NEBRASKA REPORTS {Vor. 110

Neneman v. Rickley.

and hearing their testimony. We find that his judgment
iz supported by the evidence.
‘ AFFIRZMED.

TEOFIL NENEMAN, APPELLEE, V. CHARLES E. RICKLEY,
APPELLEE : THOMAS W. ARMSTRONG, APPELLANT.
FiLep June 27, 1923. No. 22450. :

1. Husband and Wife;: ANTENUPTIAL CONTRACT. An antenuptial con-
tract in consideration of marriage, and the mutual exchange ix
prasentt of an interest in the property of the other, if fairly and
equitably made and entered into in good faith, will not be dis-
turbed after the death of one of the parties.

2. ConsTrUCTION. The antenuptial agreement set
forth in the opinion held to be an executed and not an executory
contract, and to convey in prwsenti an undivided one-half interest
in the proporety of each of the contracting parties to the other. Held,
further, that it was sufficient to vest in the survivor all the prop-
erty of the deceased party, subject to the claims of creditors.

3. ConsinEraTION. The subsequent marriage of the

parties and the mutual grants contained in the instrument furnished
sufficient consideration to uphold the instrument.

4. Evidence: ApmissimiLity: Deeps. The certificate of a notary publiz
in proper form to the acknowledgment of a conveyance of real
estate is sufficient to authorize the deed to he given in evidence
without further proof of its execution.

Evidence examined, and field not to sustain the charge of fraud,
or the charge that the terms of the instrument are unconscionable.

o

APPEAL from the district court for Douglas county:
CARROLL O. STAUFFER, JUDGE. Affirmed.

W. W. Slabaugh and A. H. Murdock, for appellant.

L. C. Hodder, W. L. Baughn and Joseph Rapp, Jr.,
contra.

Heard before Lerrox, Rosk, Day and Awvpricy, JJ.,
REDICK, District Judge,

Lerrox, WJ.

Plaintiff. on September 3, 1920, entered into a written
contract with Charles E. Rickley, as the owner of the
property, for the purchase of certain real estate in Omaha.
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P’art of the price was paid in cash, and the balance was
to be paid in monthly payments. None of these deferred
payments has been made because one Thomas W. Arm-
strong claims an interest in the real estate as the heir of
his mother, Mary A. Rickley, formerly Mary A. Arm-
strong. He asserts that on her death her husband,
Charles E. Rickley, beecame entitled to only a onc-fourth
interest in the property, and that he, Armstrong, became
the owner of a three-fourths interest. Plaintiff prays
that the title to the property be quieted in him and
Rickley, as against Armstrong, and that he be allowed
credit on the contract for the amount that Rickley has
collected as rent, with interest. Rickley filed a cross-
petition setting upon an antenuptial agreement and con-
tract whereby, on the death of his wife, Mary A. Rickley,
the absolute title to the property vested in him. He
alleges that, upon the settlement of his wite’s estate, the
decree of the county court established the heirship to the
property in him; that he has been in possession of the
same since 1909, and that Armstrong is guilty of laches,
and is estopped from claiming any title to the property.
Armstrong pleaded to the petition, and to the cross-
petition of Rickley, alleging that the contract referred
to was procured by Rickley without consideration; that
Ricklev falsely represented to his mother that he was
possessed of real estate of equal value to that of her
property, and that he would convey to her a half interest
in' the same: that her property was worth $7,500, while
his property was worth only $1,250; that the contract
was abandoned. and that neither party ever received a
part of the income arising from the property belonging
to the other. He denies delivery of the contract, and
pleads that by veason of Rickley’s attitude toward the
possession during the lifetime of Mrs, Rickley, and his
filing an inventory, as her administrator, returning the
property as a part of her estate, he is now estopped from
claiming any bencfit under the terms of the contract. He
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prays that his title be quicted to a three-fourths interest.
The court found against Armstrong, and he appeals.

The facts are that about June 1, 1909, Mary A. Arm-
strong, the mother of the defendant Armstrong, who was
her only child, entered into an antenuptial agreement
with Rickley. A few days afterwards they were married.
She died September 10, 1913. After the marriage they
occupied one of the flats on the property as their home
for several years. Rickley testified that he had taken his
wife on a trip to Oklahoma with him in 1913 and she
became ill. They returned to Omaha; he employed two
nurses to care for her, and while he was absent on business
two of her sisters took her to their home in Lincoln, where
she died. A copy of what appears to he an unprobated
will executed by Mrs. Rickley in Lincoln a short time
before her death was received in evidence. In this be-
quests of $500 each were made to her two sisters who
lived in Lincoln, a omne-fourth interest in the Omaha
property was left to her husband, and Armstrong was
made residuary legatee. There is no proot as to the con-
dition of Mrs. Rickley, or the circumstances under which
this document was executed.

Some sort of a compromise, or settlement, was after-
wards had whereby Rickley furnished money to settie the
claims of creditors and for funeral expenses, cte., and the
alleged will was never offered for probate. Armstrong
does not appear to have been a party to this agreement.
Rickley was appointed administrator of the estate. He
returned an inventory listing the property as belonging to
the estate of his wife. It is said by Armstrong that, in
the petition for the appointment of an administrator,
Rickley alleged that he and Armstrong were the sole heirs
at law of the deceased. This is an error; the petition
alleges “that the heirs and other persons interested in the
estate” are himself and Armstrong. Rickley also filed a
claim against his wife’s estate for money advanced to her
and money expended on her property. He testifies that
he paid off a number of creditors and took assignments
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of their claims (which are included in the claim filed by

him) to himself for the purpose of settling the estate

promptly. These facts are relevant, but not controlling.

It is worthy of note, also, that the county court made a

finding in the final decree reciting the terms of the ante-
nuptial agreement as to survivorship, so that Rickley was

evidently claiming under it at that time.

The antenuptial agreement. and conveyance is as
follows:

“This agreement entered into this day of June,
1909, by and between Charles E. Rickley and Mary A.
Armstrong, both of the city of Omaha and Douglas
county, Nebraska, witnesseth:

“l. That these parties hereby agree to enter into the
marriage relation and hereafter live together as husband
and wife.

“2. That all moneys or property hereafter acquired
or accumulated by them, or either of them, shall be held
in joint and equal ownership.

“3. That each of these parties hereby grants, bargains,
sells and conveys to the other an undivided one-half (14)
interest in all the property, real or personal. which he or
she now owns for the purpose and with the intent of
vesting in both parties the joint ownership of all property
at this date owned in severalty by cither of them.

“4, 1In case of the death of onc of these partics, all
of said property shall, subject to the claims of creditors,
vest absolutely in the survivor.

“H.  Any property or interest in property owned by the
said Charles E. Rickley and situated in Sheridan county,
Ncbraska, is not intended to be embraced within or
affected in any way by this contract, but is, on the con-
trary, expressly excepted from its operation.

“G. The consideration for this agreement ig the mar-
riage to be entered into pursuant to its terms and the
mutual promises and grants herein contained.

“Witness: J. J. Sullivan.
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“C. E. Rickley,
“Mary A. Arwstrong.”

The instiwment is acknowledged before a notary public
in the usual form for a conveyance.

Armstrong insists that the antenuptial contract is void,
and is contrary to the laws of this state; that it does not
create a joint tenancy; that it is unconscionable and was
a fraud upon Mrs. Armstrong and the appellant, there
being no just consideration for it; that it was abandoned
by the parties, and that there is no competent evidence
that it was ever cxecuted. .

Under section 4818, Comp. St. 1922, the certificate of
a notary public to the acknowledgment is made pre-
sumptive evidence of the execution of the instrument.
Under this section the certificate of the notary “shall be
received in all courts of this state as presumptive evidence
of the facts therein certified to.” T Burbaul: r. Ellis, T
Neb. 156, it is said: “The function of an acknowledgment
is twofold—to authorize the deed to be given in evidence
without further proof of its execution, and to entitle it
to be recorded.”™ To the same cffect are Horbach v.
Tyrrell, 48 Neb. 514 ; Linton v. Cooper, 53 Neb. £00: Wilson
v, Wilson, 85 Neb. 167.

It was stipulated that if .J. .J. Sullivan were present he
would testify that he knew the signatures of the parties,
and that the signatures annexed to the contract were those
of Charles E. Rickley and Mary A. Armstrong. The
proof is sufficient, and the instrument was properly re-
ceived in evidence.

We cannot agree to the contention that the contract is
void at common law. or that it is contrary to the laws of
this state. The third paragraph constitutes and is a valid
conveyance of an undivided one-half of the property of
each to the other. The consideration was the mutual
transfer and the contemplated marviage. The language
of the paragraph constitutes a grant each to the other

in presenti. In the absence of frand. or mistake. such
a conveyvance is valid.
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As to the charge of fraud, the only ground of fraud
alleged is that the property which was conveyved to Mrs.
Armstrong by Rickley was disproportionate in value to
that conveyed to him by her. Mr. and Mrs. Rickley lived
together from June 5, 1909, until sometime in 1913, and
there is no evidence that during any of this time the wife
ever complained of the transaction. Tt is difficult to tell
from the evidenece just what the value of the respective
properties was.  When the incumbrance upon the
property of the wife isx considered, it probably did not
much exceed in value that of Rickley. At all events, there
is no ground to sct aside the contract as unconscionable.

It is next said that the contract did not create a joint
tenancy, which would vest the estate in the survivor.
‘Whether it created a joint tenancy or not is immadterial.
‘We gee no reason why, upon the death of one party, the
property may not vest absolutely in the survivor, subject
to the claims of creditors, as the contract provides. This
was evidently the intent of the parties, which section 5594,
Comp. St. 1922, makes it the duty of the court to carry
into effect. Sanderson v. Everson, 93 Neb. 606. At the
time the parties executed the contract Armstrong had been
following an occupation for more than 10 years. He was
40 years of age at the time of the trial. Both of the con-
tracting parties were of mature age, each had property,
the disposition of which by the law of descent and dis-
tribution, in case of the death of either, intestate, might
result in depriving the survivor of comfort and support
in his or her declining years. Each desired to provide
for the future well-being and content of the other, a
Jaudable and lawful desire. Such a contract is in favor
of marriage and, especially in the case of persons of
mature years possessing property, and having children by
a former marriage, tends to prevent discond and anhap-
piness in the marital relation.  Rieger r. Schaible, 81 Neb.
33; Tiernan v. Tiernan, 107 Neh, 563,

Both the present estate and the vight of the survivor to
take passed upon the execution of the contract. The ron-
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tract required nothing further to be done by either party.
It was executed with all the formalities of a deed of con-
veyance, and was such in fact. It was not an executory
but an executed contract, and required no trustee to carry
it into effect. Neves v. Scott, 50 U. 8. 196; Smith’s Eur.
v. Johns, 154 Ky. 274; Collins v. Bauman, 125 Ky. 846.

It is asserted that the contract was abandoned by the
parties. It was recorded in the miscellaneous records of
Douglas county in February, 1912. Both before and
after the death of his wife, Rickley contributed sub-
stantially of his own funds for the repair and unkeep of
the property. Other facts are in evidence which convince
us that there was no intention on his part to abandon the
estate conveyed, and even if Mis. Rickley intended to
abandon it, of which there is no definite proof, this could
not affect a vested right of Rickley.

The judgment of the district court is

AFRFIRMED.,

GRORGE YOUNG, APPELLEE, V. CHICAGO, BURLINGTON &
QUINCY RAILROAD COMPANY ET AL.. APPELLANTS.
FrLep June 27, 1923, No. 22363.

1. Findings of the jury, if supported by competent evidence, will not
be set aside on appeal unless clearly wrong.

1o

Costs: ArtorNeY’s Fees. The statute authorizing the taxing of an
attorney’s fee as an item of cbsts, upon a recovery for damages
growing out of the shipment or delivery of freight by a common
carrier, does not extend to mnegligence in killing animals on a
railroad track or in starting fires which destroy farm property.
Comp. St. 1922, sec. 3422.

AppEAL from the district court for Tincoln county:

HansoNn M. GRIMES, JUDGE. Affirmed, except as to al-

lowance of attorney’s fee.

E. E. Whitted, .J. I.. Rice and John F. Cordeal. for
appellants.

Hoagland & Carr, contra.
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Heard before Morrissey, C. J., Rosg, DEAN and Day,
JJ., BLACKLEDGE and CoLBy, District Judges.

Rosg, J.

This is an action to recover damages for alleged
negligence in the starting of fires and in the failure to
properly feace defendant’s railroad right of way. Injury
to grass and land, destruction of farm property, killing
of hogs on the railroad track, and labor in fighting fire
are pleaded in the petition as damages aggregating
$1,523.01.  Defendant denied the negligence charged and
liability for damages. Upon a trial of the issues the
jury rendered a verdict in favor of plaintiff for $1,464.79.
From a judgment thereon defendant has appealed.

By motion plaintiff directs attention to the fact that,
since the verdict was rendered, John Barton Payne,
director general of railroads of the United States, has
been succeeded by James C. Davis, director general and
agent of the United States railway administration. The
latter is- therefore substituted for the former as de-
fendant.

The principal argument is directed to the assignment
of error that the evidence is insufficient to sustain the
verdict or the amount of the recovery. There is testi-
mony in support of each item of damage included in
the verdict. There is some proof indicating losses
exceeding the award of the jury. While the recovery, to
some extent, seems to be questionable, the conelusion
that the evidence is not sufficient to sustain the verdict
can only be drawn by discrediting competent testimony
which the jury must have believed. The case falls
within the general rule that findings of the jury, if
supported by competent evidence, will not be set aside
on appeal unless clearlv wrong.

The allowance of an attorney’s fee of $200, recoverable
as costs, is also assigned as error. Plaintiff attempts
fo justify the judgment therefor under the act relating
to the adjustment of c¢laims against common carriers.
Comp. St. 1922, gec. 5422, The attorney’s fee authorized
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by that .act applies alone to professional services in
controversies growing out of the transportation or de-
livery of freight by common carriers. Mayhall & Neible
v. Chicago, B. & Q. R. Co., 107 Neb. 58. It has no ap-
plication whatever to any item in plaintiff’s eclaim.
Injury or loss in shipping or delivering freight is not
pleaded ov proved. The claim exceeds $300 and does not
fall within the terms of the statute authorizing an at-
torney’s fee in a controversy involving a smaller amount.
Jomp. St. 1922, sec. 9126, Neither of these statutes ean
be extended by construction to the cause of action stated
in the present case. There was therefore no authority for
the allowance of the attorney’s fee. The judgment is
reversed as to that item. Otherwise it is affirmed at the
costs of plaintiff in the appellate court.
JUDGMENT ACCORDINGLY.

J. H. SIMPSON, APPELLANT, V. CON HARLEY, APPELLEE.
FiLep June 27, 1923. No. 22413,

1. Brokers: CommiIssioNs. A commission cannot be collected by an
agent for rejected services, if he wilfully disregarded, in a material
respect, an obligation imposed upon him by the law of agency.

2. Trusts: ConsTRUCTIVE TrRUST. “A person gratuitously or officiously
assuming as agent or trustee to control or manage the property or
interests of another is as firmly bound by the implied terms of his
confidential relation as one who is regularly employed and paid.”
Nebraska Power Co. v. Koenig, 93 Neb. 68,

AprpPEAL from the district court for Antelope county:
ANsoN A. WELCH, JUDGE. Affirmed.

Williams & Kryger, for appellant.

J. J. Harrington, contra.

Heard before Morrissgy, C. J., RoSE, ALDRICH and
Goob, JJ., BEeLEY, District Judge.

Rosg, J.

This is an action by plaintiff to recover a broker’s com-
mission of $2,980 for procuring a person ready. able and
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willing to purchase from defendant 480 acres of land in
Holt county and a lease for 160 acres of school land
therein at the net price of $22,020, or $44 an acre for the
land and $900 for the lease. Plaintiff pleaded two con-
tracts in writing. One was dated September 18, 1919.
According to-its terms he was sole agent of defendant
and entitled to a commission of all the purchase price in
excess of $22020, The other contract pleaded by plain-
tiff was dated September 19, 1919, and contained an
agreement by defendant to sell, and by H. A. Callies to
buy, the land and the lease for $25,000, being $50 an
acre for the land and $1,000 for the lease. In the answer
to the petition defendant admitted the signing of the
contracts, but alleged that plaintiff procured them by
fraud which prevented the sale, made the services of the
agent worthless and defeated the claim for compensation.
Upon a trial of the issues the district court directed a
verdict in favor of defendant and dismissed the action.
Plaintiff has appealed.

It is first argued that the answer admits facts en-
titling plaintiff to recover compensation, that it fails to
show defendant was damaged by the fraud pleaded, anid
that. therefore there is no defense to the cause of action
stated. That position is clearly untenable. The action
is one to recover compensation for the services of an
agent. He and his principal are the only suitors.
Rights of third persons are not involved. The aunswer
pleads in detail facts showing that the contracts on
which plaintiff’s right to recover is based were procured
by frand which defendant promptly denounced in ad-
dition to rejecting the services of plaintiff upon dis-
vovering his perfidy, The answer states a defense under
the following rule of law:

“A commission cannot be collected by the agent for his
services as such, if he has wilfully disregarded, in a
material respect, an obligation which the law devolves
upon him by reason of his agency.” Jansen v. Williams,
36 Nebh. 869.
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The only other (uestion presented arises from the
failure of the trial court to submit issues of fact to the
jury. There was a conflict of evidence on some phases
of the fraud pleaded, but undisputed proofs show con-
clusively that plaintiff was not entitled to recover ecom-
pensation. :

The testimony on behalf of defendant tended to prove
. that the preliminary negotiations between him and plain-
tift resulted in an agreement authorizing a sale of the
Jand for $45 an acre and of the lease for $1,000; that the
commission was $1 an acre for the land and $100 for the
lease, or $580; that plaintiff inserted the false terms in
the contracts and tricked defendant into signing them
in ignorance of the facts. On this phase of the con-
troversy there was a conflict in the testimony, but other
evidence not disputed showed that plaintiff was not en-
titled to compensation. 'The following conclusions are
properly drawn from undisputed facts:

Before defendant signed the contracts pleaded in the
petition, confidential relations extending to agency and
terms of sale existed between him and plaintiff. Making
use of the information thus acquired, plaintiff procured
from Callies the latter’s signature to a contract for the
purchase of the land for $50 an acre, and of the leas~
for $1,000. Plaintiff had also procured from Callies for
defendant a cash payment of $2,000. This is one of
the contracts signed by defendant and pleaded in plain-
tiff’s petition. While in possession of Callies’ agreement
and the cash payment of $2,000, which helonged to de-
fendant in the event of a sale, plaintiff afterward went to
defendant September 18, 1919, and, without disclosing
that Callies had signed an agreement to purchase the
land for $24,000, or $50 an acre, and the lease for $1,000.
procured defendant’s signature to the contract appointing
plaintiff sole agent to find a purchaser, though one had
already been found, and authorizing a commission of ali
the purchase price in excess of $44 an acre for the
Jand and of $300 for the lease. This contract of agency
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gave plaintiff, upon his own solicitation, at least four
days to procure a purchaser already procured. While the
negotiations between plaintiff and defendant were in
progress immediately preceding the signing of the con-
tract of agency, both parties considered the compensation
of the agent an open question and discussed it as such.
At that time plaintiff, according to his own testimony,
said he had priced the land and could not raise the price,
but did not disclose what that price was. The day fol-
lowing the signing of the contract of agency, September
19, 1919, plaintiff obtained defendant’s signature to the
contract of purchase previously signed by Callies, without
disclosing that the latter, before the contract of agency
was signed, had agreed to purchase the land for $50 an
acre and the lease for $1,000. This is the other contract
pleaded in the petition. Through a conference with
Callies, defendant soon learned what plaintiff, the agent.
had concealed. Callies then refused to pay more than
$45 an acre and plaintiff demanded a commission of
$2,980 without regard to sale or price. With the con-
sent of Callies, defendant refused to perform the con-
tracts or to accept the services of the agent or to ratify
the agent’s acts. Defendant had received the cash pay-
ment of $2,000 but returned it to Callies. Had de-
fendant known in advance of Callies’ agreement to pay
$50 an acre for the land and $1,000 for the lease, neither
contract would have been executed. The conclusions
outlined are drawn from undisputed evidence.

It was the duty of the agent under the circumstances
to disclose the facts which he concealed in procuring
his principal’s signature to the contracts. The failure to
@0 so was a breach of confidential relations. His obliga-
tions in that particular did not begin with the execution .
of the written instruments. e had previously assumed,
without authority in writing, to act for defendant in
negotiating for a sale, in procuring a competent pur-
chaser and in aceepting a cash payment of $2,000. To
procure a personal advantage at the expense of defendant,
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he acted on information acquired through confidential
relations previously established. If his services were
legally authorized, he was bound by the law of agency
to disclose what he had done for his principal. If he
assumed to act as agent before he was authorized to do
so, his conduct is measured by the following rule of
law: ,

“A person gratuitously or officiously assuming as
agent or trustee to control or manage the property or
interests of another is as firmly bound by the implied
terms of his confidential relation as one who is regularly
employed and paid.” Nebraska Power Co. v. Koenig, 93
Neb. 68.

That relation, however created, required of the agent a
disclosure of the facts concerning the subject-matter of
his agency. While both parties were considering the
open subject of compensation during the negotiations
immediately preceding the signing of the contract of
agency, it was the duty of the agent to disclose that,
assuming to act as such, he had procured a purchaser
for $50 an acre and received for defendant a cash payment
of $2,000. With knowledge of the facts defendant would
not have signed the contracts and he was not obliged to
perform either on demand of the agent. With the con-
sent of the purchaser he had a right to reject the ser-
vices of the agent and refuse payment therefor. He
properly pursued this course. TFrom a legal standpoint
plaintiff gained nothing by taking advantage of in-
formation obtained from his principal in confidence to
procure in writing a subsequent agreement exacting for
himself the illicit fruits of silence when he should have
spoken. His accountability to his principal is the same
whether in abusing his trust he acted under a valid em-
ployment or officiously assumed to be an agent. The trial
court made no mistake in directing a verdict. The dis-
missal of the action is therefore

AFFIRMED.
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CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY ET
AL., APPELLANTS, V. SCHOOL DISTRICT ET AL., APPELLERS.
FiLep June 27, 1923. No. 22446,

1. Schools and School Districts: Taxing Power. The taxing power of
a school .district is statutory and must be exercised within the
terms of the legislative grant.

2. Btatutes: Construction. In construing a statute, effect must be
given to all its provisions.

3. Schools and School Districts: Taxing Power. In 1920 a school
district organized with a board of six trustees under section 6798,
Rev. St. 1913, did not have power at the regular annual school
district meeting to impose for school purposes taxes in excess of
a 35-mill levy, without the submitting of a proposition to do so
after notice and the casting of the requisite vote in'favor of the
proposition. Laws 1919, ch. 145, sec. 1; Laws 1919, ch. 148, sec. 1.

4. Taxation: Vo Tax: INjyuNcrioN. The collection of void taxes
may be prevented by injunction.

ApppAL from the district court for Kearney county:

WiLLiam A. DinworrH, JUDGE. Reversed, with directions.

E. E. Whitted, J. Q. Dier and J. L. Rice, for appellants.
J. L. McPheely, contra.

Heard before Morrissgy, C. J.,, LeTToN, Rosr and
DEAN, JJ.

Rose, J.

This is an application for an injunction to prevent
defendants from collecting school distriet taxes assessed
en the property of plaintiffs in Axtell school distriet in
excess of a 35-mill levy. The plea in equity is that the
school district exceeded its powers by attempting to
authorize a 61-mill levy at an annual school distriet
meeting, while the statutory limit was a 85-mill levy,
which could only be increased by the adoption of a prop-
osition to do so at a general or special election held
after legal notice stating the extent of the proposed in-
crease—steps not taken. At a meeting May 3, 1920, the "
school board recommended a levy sufficient to raise
£9,850.  This recommendation was adopted at the regular
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annual school district meeting June 14, 1920. To raise
$9,850 the county board made a 61-mill levy on the tax-
able property in the school district. The burden falling
upon plaintiffs amounted to $1,619.55. They paid $929.25
on the basis of a 33-mill levy. The difference between
the two items, or the sum of $690.30, is sought to be en-
joined. The application for an injunction was resisted
Ly defendants on the following grounds: The powers of
i school district may be exercised at the regular annual
school distriet meeting which is held at a definite time
tixed by statute. All electors are required to take notice
of it. The vote at the regular school district meeting was
sufficient. Upon a trial of the issues the district court
dismissed the suit and plaintiffs have appealed.

The school district, as one containing more than 150
children between the ages of 5 and 21 years, had been
organized with a board of 6 trustees. Rev. St. 1913, sec.
6798. Did it have power June 14, 1920, to authorize the
agsessment of taxes in excess of a 35-mill levy without any
notice except that given by statute? The law then in
force, after providing a method of raising the necessary
school funds, contained the following provisos:

“Provided, the amount so levied shall not exceed, in
any one year, thirty-five mills on the dollar of the as-
sessed valuation in such school district. Provided, that
a levy not exceeding 100 mills may be made after sub-
mitting the proposition of the increased levy at an
clection called for the purpose or at any regular election,
notice whereof shall have been given for at least 20 days
in one or more papers published in the district or county
to the qualified voters of the district, and if 60 per cent.
of the votes cast at such election shall be for the proposed
increased levy, the board may make the levy in such
amount as may be named in the election notice.” Laws
i919, ch. 145, sec. 1; Laws 1919, ch. 148, sec. 1.

The taxing power of a school district is statutory. It
must be exercised within the ferms of the ]ogmlatlve
grant. The statute declared:
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“Said district may, at the annual meeting, vote such
sums to be raised by tax upon the taxable property of
said district, as may be required to maintain the several
schools thereof, for the ensuing year.” Laws 1919, ch.
145, sec. 1; Laws 1919, ch. 148, sec. 1.

The provisos are limitations on the power thus con-
ferred. The first proviso confines the revenue to a 35-
mill levy and the second proviso prescribes a method of
increasing it to the limit of 100 mills. The statute clear-
Iy contemplates a school district election, either special
or regular, after notice, if a 35-mill levy is to be ex-
ceeded. In no other way can effect be given to every
part of both provisos. In the second proviso the clause
introduced by the words, “notice whereof,” relates to both
special and regular school district elections. At either,
after notice, a proposition submitting the question of an
increased levy is required. The amount of the “proposed
increased levy” must be stated in the notice. This is in-
dicated by the concluding provision: “The board may
make the levy in such amount as may be named in the
election notice.”” Compliance with the terms of the pro-
visos is not required at a regular annual meeting as a
condition of authorizing a 35-mill levy. Relying on the
school district to keep within the statutory limit at the
annual meeting, in absence of notice that a proposition
for an increase would be submitted, electors satisfied
with any levy not exceeding 35 mills would be without a
pecuniary motive to attend. With notice of an election
calling for a vote on such a proposition, there might be
an inducement to participate, including the right to
publicly oppose the increase. Notice of an election would
interest electors favoring an increase. It seems clear
that, without disregarding some provision of the statute,
the regular annual school district meeting held iu 1920,
in absence of notice of a proposition to increase the levy
beyond 35 mills, was without power to do.so. The school
district, therefore, went beyond its powers. It follows
that plaintiffs were entitled to an injunction to prevent
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the collection of taxes based on the difference Letweeu a.
35-mill levy and a 61-mill levy.

In Statc v. Marsh, 108 Neb. 749, though notice was not
given according to statutory terms, the court said the
election was not for that reason invalidated, but there
was in fact an election and the notice actually given was
sufficient to bring to the polls the requisite number of
voters to carry the proposition submitted, if each absent
clector had cast a ballot against it.

For the reasons given, the judgment is reversed and
the cause remanded to the district court, with directions
to allow an injunction conforming to the prayer of the
petition.

Reversep.

JoHN F. TIERNEY, APPELLEE, V. KARL F. DIETSCH ET AL.,
APPBLLANTS : UNION CENTRAL LIFE INSURANCRE
COMPANY ET AL., APPELLEES.

FiLep June 27, 1923. No. 23137.

1. Vendor and Purchaser. Before acquiring title, vendee in an en-

. forceable contract to purchase land may enter into a valid agreement
to sell it

Fratp. Where a vendee, before acquiring title to lan:d
vhich he has legally agreed to purchase, enters into a contract to
resell it, his failure to disclose the terms of his own purchase to the
purchaser upon resale is not necessarily of itself a fraud upon the
latter.

L

: ABSTRACT: WAIvVER. A vendee in a contract to purchass
land may waive the furnishing of abstracts at the stipulated time.

ArpPpaL from the district court for Custer county:
Brunxo O. HOSTETLER, JUDGE. Affirmed.

Sullivan, Squires & Johnson, for appellants.

Kelly & Schnell and Sullivan, Wright & Thummel,
contra.

Heard before Moxrissey, C. J., Rosg, AvpricH and
Goop, JJ., BeeLEY, District Judge.
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Rosg, J.

This is a suit to forclose a mortgage on a farm in
Custer county. The mortgagee, John F. Tierney, is plain-
tiff. The mortgagors, Karl F. Dietsch and Altha A.
Dietsch, his wife, were owners of the mortgaged farm and
are defendants. Other defendants have liens on the samc
farm. The morigage was dated March 1, 1920, and was
given to secure the payment of three promissory notes
aggregating $26,000, one for $6,000 and each of the others
for $10,000, all due March 1, 1921. Mortgagors being in
defaunlt April 28, 1921, this suit was then begun. The
answer to the petition contained pleas that the execution
of the notes secured by mortgage on the farm in Custer
county grew out of a contract by mortgagors to pur-
chase from plaintiff a. 6,460-acre ranch in Cherry county
and personal property thereon, including 910 head of
live stock, farming implements and household furniture;
that the contract of purchase was procured by the fraud
of plaintiff; that his title failed; that there was no con-
sideration for the notes and mortgage; that plaintiff
violated the terms of this contract of sale; that mortgagors
paid plaintiff $10,000 on the purchase price; that after a
short occupancy of the ranch in Cherry county they
rescinded the sale for fraud and surrendered possession.
The answer contained a prayer for the cancelation of the
mortgage on the farm in Custer county and for the re-
turn of the money applied on the rescinded purchase of
the ranch in Cherry county, less the rental value of the
latter during the time mortgagors were in possession.
The facts pleaded as defenses were denied in a reply to
the answer. The district court, upon a trial of the issues,
found the amount due plaintiff from mortgagors to be
$30,689.35, including interest, and ordered a foreclosure
of the mortgage. Mortgagors have appealed.

It is argued that the notes and the mortgage securing
them should have been canceled on account of fraud per-
petrated by plaintiff in inducing mortgagors to purchase
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the ranch in Cherry county. This question requires a
more detailed statement of the facts.

Robert S. Lee owned the ranch in Cherry county. By
contract in writing April 22, 1919, he agreed to sell and
J. 8. MeGraw to purchase it for $113,050, payable as
follows: Cash, $1,000; June 1, 1919; $5,000; August 1,
1919, $9,000; each year thereafter for nine years on
November 1, $10,000; November 1, 1929, $8,050. McGraw
was entitled to a warranty deed aund to possession as
soon as he paid $50,000, the remainder of the purchase
price to be secured by a mortgage on the ranch pur-
chased by him. His purchase, as evidenced by the same
instrument, included personalty consisting of 910 head
of cattle and horses, ranch implements and household
goods. His agreement also obligated him to pay $5,000
June 1, 1919, on the purchase price of the live stock and
the remainder August 1, 1919.

Under a written agreement to perform McGraw’s ob-
ligations to Lee, plaintiff, June 18, 1919, took an as-
signment of the contract of purchase.

Plaintiff entered into another contract June 26, 1919,
to sell and “convey, or cause to be conveyed, by warranty
deed” to mortgagors the ranch and personal property
which McGraw had agreed to purchase from Lee The
writing was signed by plaintiff and mortgagors, the
latter agreeing to pay for the ranch $129,200, as fol-
lows: Cash, $10,000; note for $10,000 dated July 1, 1919,
due March 1, 1920; two notes, each for $7,500, dated July
1. 1919, due March 1, 1920; nine annual payments of
$10,000 each, due November 1, from 1920 until 1928;
November 1, 1929, $4,200. The purchase by mortgagors
included also the live stock and other personalty on the
terms exacted by Lee in his sale to McGraw. By means
of this contract and payments made by mortgagors, the
latter obtained possession of the ranch and the live stock
thereon and controlled both the real estate and the per-
sonal property as their own, operating the ranch and dis-
posing of cattle, but finally surrendering possession to
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Lee -upon their failure to make the stipulated payments.
They made their purchase when prices were high. Pay-
ments fell due after a contraction of the currency, a
fall in prices and a period of liquidation had interfered
with the procuring of funds to meet maturing obligations.
They were unable to pay, at the date of maturity, March
1, 1920, the three notes aggregating $25,000, and, to pro-
cure a year’s extension of time, executed three renewal
notes for.$26,000, including unpaid interest, and secured
them by mortgage on their farm in Custer county. This
is the mortgage foreclosed in the district court on
petition of plaintiff. It is from the decree of foreclosure
that mortgagors have appealed.

The position of mortgagors in praying for a cancelation
of the notes and mortgage may be summarized as fol-
lows: Plaintiff did not have title to the ranch which he
agreed to sell. He fraudulently concealed the terms of
the contracts under which he procured his equitable in-
terest. Mortgagors entered into the contract of purchase
i ignorance of the facts. The title of plaintiff failed.
There was no consideration for the purchase. Plaintift
failed to perform an agreement on his part to furnish
abstracts of title within a reasonable time. The pur-
chase was properly rescinded for fraud. Is the position
thus taken temable?

Plaintiff did not pretend to have title. He made no
talse representation in that respect. He had a valid
agreement to acquire title. He and hig assignor nego-
tiated for the ranch to profit by a resale. Lee owned the
ranch and had the right to sell it on the terms specified
in his contract with McGraw. There was nothing to
prevent the latter from making a valid assignment to
plaintiff. The transactions, contracts and evidence as a
whole do not show unreasonable prices. There is no
complaint that the profits on resale were unconscionable.
Mortgagors knew that plaintiff did not have title, that a
deed from Lee was essential to a valid transfer to them,
and that McGraw and plaintiff were speculating in the
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ranch property. Plaintiff bargained to convey, ‘‘or causc
to be conveyed,” to mortgagors the title to the ranch.
The means of doing so were created by the contract with
Lee, the assignment to plaintiff and the purchase by
mortgagors upon making their stipulated payments at
maturity. Before acquiring title, a vendee in an en-
forceable contract to purchase land may enter into a
valid agreement to sell it. McNeny v. Campbell, 81 Neb.
«d. The evidence does not prove failure of title as a
defense to the foreclosure of the mortgage.

Did plaintitf fraudulently conceal from mortgagors
the terms on which McGraw agreed to purchase the ranch
trom Lee? The evidence does not tend to prove any
agency, trust or other confidential relation requiring
plaintiff to disclose in advance the terms upon which
Lee had agreed to transfer his title. If those terms were
material factors in the negotiations, mortgagors could
have made disclosure a condition of their purchase. They
were experienced farmers and dealers in live stock. They
inspected the ranch and the cattle, understood the prices
and other terms exacted by plaintiff, entered into their
contract without any fraudulent inducement as to values
or payments, took possession of the ranch, lived on it a
Year or more, recognized Lee as the holder of the title.
renewed purchase money notes, sold cattle, and offered the
ranch for resale at an advance in price. The better
view of the evidence is that mortgagors relied on thei:
own knowledge, skill and foresight, after inspection,
and on plaintif’s ability to perform his agreement to
convey, “or cause to be conveyed,” the title of Tee. It
may fairly be inferred from the evidence that their dis-
appointment in completing their purchase resulted from
their failure to make their payments at maturity. The
record has been searched in vain to find any proof
sufficient to support a finding that plaintiff frandulently
concealed the terms of Lee’s contract of sale. On the
contrary, there is proof that they wera acquainted -with
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the facts. Mortgagors, therefore, are not entitled to re-
liet on this ground. '

Did the failure of plaintiff to furnish abstracts of
title within a reasonable time justify a recission? On
this issue the finding must be in favor of plaintiff. No
definite time was fixed for the furnishing of abstracts.
The agreement to do so was to be performed within a
reasonable time. The evidence shows that Lee had title,
was willing and able to furnish abstracts thereof, to
sxecute a warranty deed in compliance with his contract
of sale and to deal directly with mortgagors who had
plaintiff’s consent to pursue that course. They did not
demand abstracts until they had been in control of the
ranch and the cattle as owners for a considerable time.
The abstracts were eventually furnished. Mortgagors
were not injured by delay. Their failure to make de-
ferred payments was not traceable to that source. The
circumstances show a waiver of the right to require ab-
stracts according to the letter of the contract. Mec-
Alpine v. Reicheneker, 56 Kan. 100; Farmers Investment,
Co. v. 0’Brien, 109 Neb. 19. The plea for a rescission and
for a recovery of the purchase money paid is not sup-
ported by the evidence. The deplorable losses sustained
by mortgagors were attributable to the exercise of the
right of contract and not to fraud.

The findings of the district court on all the issues seem
to reflect the proper view of the evidence.

AF¥FIRMED.

HeNRY DOTY, APPELLANT, V. LUTHERAN HosPITAL AS-
SOCIATION ET AL., APPELLEES.
Frep June 27, 1923. No. 22438,

1. Physicians and Surgeons. NEGLIGENCE: Question For Jury. Plain-
iff sustained a broken femur, or thigh bone, and a part of the
treatment at a hospital consisted of pressure upon the fractured
parts by means of a wire screen device, shaped like a legging, the
pressure being adjusted by loosening or tightening straps as the con-
dition of the leg seemed to require from time to time. The ad-
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o

justment of the pressure was left to the patient who was bedfast
and in a badly crippled condition. Held, that whether the leaving
of such adjustment to the patient constituted negligence was a
question of fact for the jury.

: The broken femur, or thigh bone, of a
patient of 41 years was examined, at a hospital where he was a
patient, only three times by the surgeon in the course of seven
weeks and a day, when he was sent home. Each examination was
concluded in about ten minutes. Held, that whether the infrequency
of the examinations constituted negligence was a question of fact
for the jury. ’

: : . A patient with a broken femur. or thigh
bone, was at a hospital for treatment for seven weeks and a day

. when he was sent to his home, having in the meantime contracted
smallpox, which was known to the physician at the hospital who
sent him away, but without informing him that he had the smallpox.
Within 15 hours after he reached his home the nature of the disease
was discovered and for the first time made known to him and
his home was then quarantined for two weeks. Subsequently a
member of his family became infected with the same disease and
the home was again quarantined for three weeks. Held, that
whether negligence was chargeable to defendants in the failure to
caution the patient or to instruct him with respect to the care he
should observe in his contact with his family, and others. was
a question of fact for the jury. ’

: . Plaintiff sustained a fracture of the femur,
or thigh bone, and at the end of seven weecks and a day he was
discharged from a hospital without any instructions as to the
subsequent care that should be given to the injured leg. The evi-
dence tends to prove that the fracture was improperly set at the
hospital and that a normal union of the broken parts was thereby
prevented. Held, that whether the failure to give such instructions
to plaintiff constituted negligence was a question of fact for the
jury.

Appeal: DirecTioN oF VERDICT. When plaintif announced his rest
in the present case, the defendants severally moved for a directed
verdict and the motions were sustained. The evidence examined.
and held that the court erred in sustaining the motions.

APPEAL from the district court for Gage county:

RAaLPH D. BROWN, JUDGE. Reversed.

Grant G. Martin and Bartos & Bartos, for appellant.
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Rinaker, Kidd & Delehant and Reavis & Beghtol, con-
tra.

Heard before Morrissey, C. J., LerroN, Rosg and
DeAN, JJ., BLACKLEDGE, District Judge.

DgaAN, J.

Plaintiff sustained a fracture of the femur, or thigh
bone, of his left leg about midway between the knee and
the hip, and other minor injuries to his head and face,
caused by the overturning of an automobile, owing to s
defect in a highway, at a bridge approach. When the
car turned over, plaintiff was thrown to the bottom of a
ditch which was about 22 feet deep. He was immediately
taken to the defendant Lutheran Hospital Association at
Beatrice for treatment. Plaintiff alleges that the de-
fendant hospital and the defendants Dr. Hepperlen and
Dr. Brown “were and are now jointly engaged in the
general practice of medicine, surgery and nursing and
working together in the establishment, maintaining and
conducting of a public hospital for the nursing, medical
and surgical care of the sick, injured and afflicted;” and
that, after defendants were employed by him, the medical
treatment and attention given him was “negligent, care-
less and unskilful,” to his damage in the sum of $20,000.
In their respective separate answers defendants deniec
generally the averments of the petition and each specifi-
cally denied plaintiff’s allegations which charged care-
lessness, negligence, lack of skill, and the like.

When plaintiff- concluded the introduction of his evi-
" dence, the defendants separately moved for a directed
vordict on the ground, as alleged, that plaintiff “failed
to introduce sufficient evidence to make a prima facie
case in his favor and against the several moving de-
fendants.” The motions were sustained. Thereupon the
jury,- pursuant to the court’s instruction, returned a
verdict in favor of the defendants and each of them.
Plaintiff appealed.

"It was on the day of the accident that plaintiff was
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taken to the defendant hospital for treatment and for
about five days thereafter he was unconscious. Sub-
sequently his injured leg was bandaged with cotton which
was held in place by a circular screen made of light
wire, in shape and form like an ordinary legging, the
pressure on the leg being adjusted by straps and buckles.
Plaintiff testified that Dr. Hepperlen advised him that if
the pressure of the screen device hurt him he should
loosen the straps, “‘and if it don’t hurt you buckle them
up a little tighter,” he says, ‘I leave that to you.’” He also
‘testified that adhesive straps were used which reached
“above the knee cap down over the foot,” and that a
weight was attached that “pulled a little on it ;7 that he
was confined in the hospital seven weeks and a day and
during all of that time he saw Dr. Hepperlen almost
every morning, but that his limb was examined only three
times, for about ten minutes each time, and that Dr.
Hepperlen was the doctor who made each of the exami-
nations.

It has been held that a physician is not chargeable
with negligence where intervals elapse between his
visits when the patient requires no attention during such
intervals, but that he is chargeable with negligence where,
during such intervals, the patient requires attention.
Tomer v. Aiken, 126 Ia. 114.

Continuing plaintiff testified that the broken ends of
the bones were not placed in apposition at the hospital
but were so placed that one broken end lapped over the
other broken end, which shortened the leg about two
inches and caused it to be crooked and bow shaped,
and that a lump was thereby caused to appear on the
front of his leg; that he called attention of the nurses
to the lump which was about the size of a goose egg, and
that Miss Gerding, the head nurse, and some of the other
rarses under her were present, and that one of them said,
“That is all right, the doctor will take care of that. I
could not tell you anything about it, the doctor will at-
fend to that part of it;” that subsequently he asked Dr.
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}Mepperlen what caused the lump, and the doctor said,
« ¢ don’t know, we will look after that tomorrow.” That
was the day that they came in and took the bandage
off.”

Plaintiff also testified that defendant Dr. Brown ex-
amined his jaw, which gave him great pain, for what was
believed at the time to be a fracture, and he advised
plaintiff that when he was able he would be taken into
the X-ray room and they would find out the trouble,
but that the jaw bone was given no further attention;
that after he had been at the hospital about gix weeks
bed sores developed; that a few days afterwards, when
the nurse gave him his shaving utensils and a looking
glass, he, for the first time, discovered that blotches had
hroken out on his face, and when he asked the nurse
what the blotches were she said she did not know but that
che would call Dr. Hepperlen. When the doctor came
to his bedside he said, ““That is a breaking out caused
from your stomach,’ he says, ‘That will be all right in «
day or two; ” that the next day, or about that time, Dr.
Hepperlen told plaintiff that he had to go home; that he
protested that he was ill and unable to leave his bed
and could not place his foot on the floor and was in
no condition to be moved, but the doctor said he must
go; that the next day, over his protest, the attendants
and nurses dressed him and, the hospital authorities
having caused notice to be sent to his wife, he was wheeled
out of the hospital on a chair to a truck, where his
wife and a man from his neighborhood were in waiting,
aud under such conditions was sent to his home at Vesta,
in Johnson county, 27 miles distant; that, about 15
hours after he was carried into his own house, a physician
was sent for and it was discovered that the blotches on
plaintiff’s face and person disclosed smallpox; that his
home was then quarantined for about two weeks, but not
until after perhaps 50 friends and neighbors in his home
community had called npon him: that, when he recovered
and the quarantine was raised, almost immediately one
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of his five little ones was stricken with the same malady
and the home was again quarantined for about three
weeks, or in all about five weeks ; that neither Dr.
Hepperlin nor the head nurse nor any other person at
or connected with the hospital told him or his wife,
when he left the hospital, that he had the smallpox
and that he did not find it out until informed by a doctor
after he arrived at his home.

Two physicians testified that a person becomes infected
with smallpox about 14 days after exposure; so that it
appears from the evidence that plaintiff acquired the
disease while he was a patient at the hospital, but whether
plaintiff ‘became infected by the negligence of the de-
fendants or any of them does not appear in the evidence.

That one or more at the hospital knew that plaintiff
was 5o afflicted appears from the evidence of Dr. Ziegler,
who testified that, just before plaintiff was sent from the
hospital, Dr. Hepperlen telephoned him that “Doty was
ready to come home and had the smallpox,” and that if
he did not go home he would be taken to the pest house.
But plaintiff was sent to his home without being told that
he was afficted with a loathsome and contagious dis-
ease, and, of course, without any directions or necessary
precautions respecting his own safety and the safety
of his family and others with whom he would naturally
come in contact. Whether negligence was shown was a
question of fact for the jury. 30 Cye. 1574.

That the smallpox was communicated by plaintiff to
only one person, a daughter, so far as the record shows,
was not due to the defendants’ foresight. It may be
added, however, that if plaintiff was put to any expense
for medical treatment or otherwise, in this behalf, it is
not made to appear in the bill of exceptions.

He also testified that when he left the hospital none
of the doctors or nurses gave him any instructions about
taking care of his injured leg which, up to the time of
the trial caused him great and constant pain. It also
appears from his evidence that when he walks he has to
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keep one leg straight and the other bent, and when in
bed he cannot turn over without taking hold of the
broken leg and raising it, which causes great pain; that
for more than six months after leaving the hospital he
went about on crutches and subsequently used a cane.
and that at the time of, the trial the condition of the leg
was practically the same as when he left the hospital.

Dr. Ziegler, of Vesta, testified that he took plaintiff to
the defendant hospital shortly after the accident, but that
he had nothing to do with setting his leg. Wih respect to
plaintiff’s treatment at the hospital the doctor testified
that adhesive straps and bandages and weights were used,
with sand bags at both sides of the fractured leg to
support it; that he examined plaintiff’s leg soon after he
returned from the hospital and found there a hard lump,
which he called a callus; that some fractures of the
femur, or thigh bone, require more attention than others,
but that in a case like plaintiff’s it should be looked after
every few days or at least once a week, and that he told
plaintiff he should not use his leg for about four weeks.
But on the cross-examination the doctor said that when he
made the examination plaintiff’s leg was in good condi-
tion, “that is, like it should he at that stage of the game,”
and that he found no lump there and nothing unusual or
out. of the ordinary. He was asked if the limb was
shortened, and he said that he did not measure it, but that
“there didn’t seem to be, no nothing unusual about it.”
Nevertheless, the X-ray pictures, and the evidence of the
doctor who developed them, which follows, all corroborate
plaintiff’s evidence with respect to improper setting and
with respeet to the lump and the bend or arch in the
leg.

The surgeon who took the X-ray mpictures testified:
“Q. Now, doctor, you said that in treating the—re-
Jucing one of those fractures, that a weight is to be hung
on; the sole purpose of that weight is fo draw the ends’
so that, the contraction of the muscles will not bring the
ends past one another, isn't that it? A. That’s the idea.
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Q. In other words, the purpose of that is to get the parts
of the bone here, as shown in this picture, to come and
form into line and not slip past one another, as shown
here? A. Yes. Q. That is a faet, isn't it? A. Yes.”

It is elementary that such circumstances as are depicted
in the foregoing evidence constitute questions of fact
bearing on negligence or lack of skill which should be
submitted to a jury. Hickerson v. Ncely, 21 Ky. Law Rep.
1257; Beck v. German Klinik, 78 Ta. 696: Rogers v. Rec,
171 Mich. 551.

Another physician testified that he seldom let a fracture
go more than a week without looking at it, and that some-
times the thigh bone when broken half way between the
knee and the hip never unites, while some unite in two
months and some in four or five weeks because the bone
is large; that a doctor by examination can tell whether
the hone will knit; that the open method, that is, cutting
into the bone, and the Buck’s extension and the double
incline are all proper treatments and were customarily
used in the vicinity of Beatrice in 1918, In explanation
of the “open method” the doctor testified: “Where we
are unable to obtain the apposition of the bones we open
them, open down to the fracture and put on a Lane plate
securing the plate with two or three holes in it, after -
the bones are put in apposition, securing the Lane plate
down into the bones to hold them in position.” But in
the present case it appears that the “open method,” as
outlined by the witness, was not used.

Plaintiff testified that he was 41 vears of age when the
accident happened and was then a healthy and able-
bodied man of unusual strength; that at times appro-
priate to the required work, he ran a threshing machine,
a corn sheller and a wood saw, and at odd times worked
in a garage, but that when the trial was on he could not
do that sort of work but for the most part was confined
“to the performance of work which he conld do while
seated.  From his evidenee it also appears that before the
injury his income averaged about $1,400 a vear and about
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$750 thereafter. Much of plaintiff's material evidence
was corroborated by his wife and sister with respect to
the injuries, the treatment and the like.

The argument that therc is evidence that should have
been submitted to the jury appeals to us. Among such
evidence reference may here be had briefly to the follow-
ing which tend to establish plaintifi’s contention ot
negligence and malpractice, namely, that of the X-ray
pictures and that of the surgeon by whom they were de-
veloped; that plaintiff in his crippled condition was left
to regulate the adjustinent of the pressure of the screen
device upon his leg; that the fractured leg wuas examined
only three times in a period of seven weeks and one day;
that when plaintiff was discharged he was given no in-
structions about the treatment or the care of his broken
leg; that Dr. Hepperlen knew that plaintiff had the small-
pox when he was sent away from the hospital but did
not reveal that fact to him; and whether the evidence
shows, or fails to show, that plaintiff’s limb was treated
generally in a negligent, careless and unskilful manner,
and whether the “open method” treatment should have
been employed, were all material questions of fact, bear-
ing on negligence and lack of skill, which should have
heen submitted to the jury.

The defendants contend that there is apparently no
serious claim by plaintiff that any of the cevidence tends
to implicate cither the Lutheran Hospital .Association or
Dr. Brown “under the -allegations of the petition.”
Plaintift does not concede the contention of the defendants
on this point, but calls attention to the allegations of his
petition, a portion of which appears in the first paragraph
of this opinion. Inasmuch, however, as the case must
be remanded for a frial on the merits, we do not find it
necessary at this time, in the present state of the record,
to decide the question of liability among the several de-
fendants. .

Tn its answer the defendant hospital admitted : “That
on February 24, 1918, it was, ever since has been, and
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still is a corporation duly organized under the laws of
the state of Nebraska with authority to establish, main-
tain, and conduct a hospital for the accommodation,
nursing, healing, and the medicul and surgical care of the
sick and afflicted, irrespective of race, sex, color, religious
belief, or pecuniary circumstanees, and to conduct a sehool
for the education and training of nurses.”

It may be added that two exhibits are in the record,
one of them a bill against plaintiff, dated April 14, 1918,
by the Lutheran Hospital Association for boa v, medicine,
dressing and laundry, amounting to $75.25. and anoiher
bill for services in setting plaintiff's leg in the sum Hf
$50, dated August 1, 1918, the latter being apparently on
a bill-head of Dr. Hepperlen, Dr. Brown and two other
physicians. But the bills are not, of course, conclusive
on the question of whether the liability is joint or several.

The court erred in directing a verdict for defendants.
The judgment is reversed and the cause remanded for a
trial on the merits,

REVERSED.

SAM CURA V. STATE OF NEBRASKA.
Frep June 27, 1923. No. 23208.

1. Intoxicating Liquors: UnrawrurL PosSESSION: SUFFICIENCY oF Evr-
DENCE. Defendant was convicted under the state prohibitory law of
unlawfully having in his possession certain stills for the manufacture
of intoxicating liquor, 61 gallons of whiskey and 31 barrels of mash.
The evidence examined, and held that the verdict is amply supported
by the evidence.

Criminal Law: Morion ForR NEw TriaL. Where two or more de-
fendants were informed against jointly, and both were convicted
and separate motions for a new trial were filed, and the motion as
to one defendant was sustained and as to the other it was overruled,
held, that, the motions being separate, the defendant whose motion
was overruled cannot predicate error upon the court's ruling.

ExROR to the district court for Douglas county :
CHARLES LESLIE, JUDGE. Affirmed.

Claudio Delitala, for plaintiif in crror.

1
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0. 8. Spillmun, Attorney General, and Lece Busye,
contra.

Heard before Morrissey, C. J., LETTON, DEAN and GoOOD,
JJ., BLACKLEDGE, District Judge. )

DEAN, J.

Sam Cura and Joe Pattavina were informed against
under the prohibitory law of the state in the district court
for Douglas county. Tu the first count of the information
they were charged with the unlawful possession of a still;
in the second count with the unlawful possession of mash
and material to be used for making intoxicating liquor;
and in the third count with the unlawful possession of
intoxicating liquor manufactured by them for sale. The
jury found both defendants guilty on all counts. Both
defendants filed separate motions for a new trial. Patta-
vina’s motion was sustained and subsequently the suit
was dismissed as to him and he was discharged. Cura’s
motion was overruled and he was sentenced to serve 30
days in the county jail and to pay a fine of $600 and ecosts
of suit. Cura prosecutes errvor from the denial .of his
motion for a new trial,

When this action was begun Sam Cura and wife, with
their three children, lived in a story and a half frame
house at No. 1352 South Twentieth street, Omaha. The
house has five rooms down-stairs and a large room
up-stairs with a light partition in one end.

Frank Williams, a sergeant of police, testified that
June 1. 1923, he went with officers Sullivan, Nelson and
Wade to defendant’s residence about 8 o’clock in the
evening and, under command of n search warrant, pro-
ceeded to search the house: that on entering he “smelled
the mash™ and. opening a door. went directly up-stairs
where they found three stills, 31 barrels of mash and 61
gallons of whiskey: that the stills were operated on coal
stoves with a coil attachment which ran down through
i water-barrvel, the whiskey coming ont at the lower end
of the coil: that fires were burning in the stoves at the
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time and the stills “were running whiskey;” that they
arrested both defendants, *‘called the patrol wagon and
sent the stills and liquor and the two men in;” that
kerosene was stirred into the mash and it was destroyed;
that only the lower part of the house was occupied as a
residence by the Cura family and there was nothing up-
stairs except the stills, thc stoves, the mash and the
whiskey; that the only way to get to the room where the
liquors and paraphernalia were found was through the
kitehen in the back part of the house by a stairway; that
the defendants were in the kitchen when the officers
arrived and, upon inquiry, they denied ownership.

The evidence of the sergeant with respect to finding the
“three stills in operation” and the 31 barrels of mash and
the 61 gallons of liquor was corvrobovated by Officer
Nelson. He added that they discovered “pails, funnels,
and buckets,” and that the liquor was “corn whiskey.”
Officer Sullivan corroborated the evidence of the sergeant
and in addition testified that there was no furniture up-
stairs.

Defendant Cura testified that he vented the house from
the owner for 840 a month; that it had five rooms down-
stairs and one up-stairs: that his family occupied the
lower floor and, May 2, 1922, his wife rented the room
up-stairs, unfurnished, to a man named Joe Bedra, whom
he never saw but once, for $2.50 a week: that he never
went up-stairs after the room was rented, but heard soma
one moving abont the night that Bedra moved in. He
admitted that to get the stills, barrels, jugs, stoves and
fixtures up-stairs they would have to be carried through
the kitehen, hut that he never saw Bedra or any other
person carry them up and mnever went up-stairs to see
what was going on. He testified that his co-defendant

attavina wag at his house on the afternoon and evening
of the arrvest, with his family, visiting:; that he saw him
two or three times a week: that he was sure Pattavina was
-not. operating in the attic: that he never smelled any
mash ahboun* the house from the first of May to the first of
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June; that he knows the odor of strong liquor but never
discovered it in his house; that he talked to Bedra in his
kitchen about a week after he got the room and he told
him where he worked and that was all; that he does not
know where Bedra is, but looked for him and could not
find him and did not know where he was June 1.

Mrs. Cura testified that she had no knowledge of any-
thing being up-stairs or that any person cver took any
of the paraphernalia to the room that was found there
by the officers; that she never was up-stairs after she
rented the room to Bedra; that she never discovered the
smell of mash about the house amnd did not know that
stoves and stills were in active operation, nor that they
were in the house, when the officers came.

Joe attavina testified that he and his wife and child
vigited at Cura's house once or twice a week. He denied
any knowledge of the liquor, the stills, the stoves and the
paraphernalia which the officers found in the attic. He
testified: “When I go out there (to Cura’s), stay two
or three hours and I never smell nothing; that dav T was
over there afternoon, supper and dinner.”” On the cross-
examination Pattavina testified that the reason for not
working the day he was arrested was because he was not
feeling well: that he never saw Bedra at Cura’s house
and that he was never in the attic. v

Counsel for defendant argues: “Under the cvidence
* * * the main question for determination by the jury
should have been whether or not Sam Cura and .Joe
Pattavina, or either of them, were in control of the
premises on which the violation of the law was taking
place: because, if it was true that the second floor had
heer: rented. and this was entirely for the jury to deter-
mine, then Sam Cura wonld not have been guilty as
charged.” Counsel. in _the belief that the jury should
have heen so instructed. tendered an instruction sub-
stantially to that effect.  The court did not err in refusing
the tendered instiruction.

‘We think that it would serve no good purpose to take
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up time and space in discussing the evidence at length.
It speaks for itself. The verdict seems to respond in
every material respect to the great weight of the evidence.
The jury were plainly instructed, inter alia, that before
the defendants could be found guilty the state must prove
beyond a reasonable doubt that they had in their posses-
sion either the equipment, or the mash or the intoxicating
liguor which was set forth in the respective counts of the
information. And this was found by the officers at Cura’s
residence in a room in which there was no furniture. If
the evidence of the defendants had been aceepted by the
Jury the verdict would, of course, have been for acquittal.
But the jury, as triers of fact, inter alia, determined the
credibility of the witnesses and it did not accept de-
fendant’s version of the facts. And we do not sec how the
jury, in the performance of its sworn duty, could have
returned any other verdict.  Comp St. 1922 sec. 10186,
Counsel very properly filed separate motions for a1 new
trial for cach defendant and now contends that the court
erred in refusing to sustain Cura’s motion. The argument
is that a motion for a new trial is indivisible, and that if
Pattavina was entitled to a new trial Cura should also
have been granted a new trial. In support of his conten-
tion he cites Dutcher v. State, 16 Neb. 30. The citation ix
not in point because three defendants there moved jointly
for a new trial and the adverse ruling was hased on the
ground that a separate motion was not filed in behalf of
the defendant who alleged error. To the same effect is
Long .. Clapp, 15 Neb. 417, In the latter case it appears
that the motion reads in part: “And now on this day
come said defendants and separately move the court for
a new trial” This was followed by the court’s terse
observation: “But the use of these words does not alter
the fact nor make that two motions which was hut one”’—
citing Dunn v. Gibson, 9 Neb. 313, The court did not
err in overruling Cura’s motion. .
The record is without reversible error. The judgment is
AFFIRMED.
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JoHN DAILY, APPELLEE, V. CHICAGO, ST. PAUL, MINNE-
APOLIS & OMAHA RAILWAY COMPANY, APPELLANT.

Fiep JunNE 27, 1923. No. 22433.

1. Carriers: TRANSPORTATION oF Live Stock: Liapiiry. “When live
stock, unaccompanied by a caretaker, is received by a railroad com-
pany in good condition and is delivered later to the consignee in 2a
damaged condition, a prima facie case is made against the railroad
company by reason of a presumption that the damage resulted from
some cause other than one which would excmpt the company from
liability. Nye-Schueider-Fowler Co. v. Chicago & N. W. R. Co,
105 Neb. 151,

2. : : . A railroad company is not generally held
liable for injuries to live stock due to a condition of pregnancy un-
less it has actual or constructive knowledge of this fact. In the
absence of such knowledge, the condition will be regarded as a
hidden or concealed defect, and the company will not be charged
with greater care than that ordinarily exercised in handling animals
not pregnant. But where the fact that the animal is in a pregnant
condition is plainly apparent to the railroad company, or where it is in
possession of facts that would lead a reasonable person to infer
this condition, then the company will be liable for injuries due
thereto, and caused by its negligence in not handling the animal with
due care under the circumstances, though not expressly informed of
the fact by the shipper.

3. Constitutional Law: Costs: ATTORNEY's FEEs. Section 9126, Comp.
St. 1922, providing for an attorney’s fee to plaintiff’s attorney, upon
claims against any person or corporation doing business in this
state, held to allow recovery in the nature of reimbursement of costs,
and not unconstitutional as providing a penalty in favor of an in-
dividual.

4. Evidence examined, and held sufficient to sustain the verdict.

ApPEAL from the district court for Douglas county:
WriLLiaM A. REDICK, JUDGE. Affirmed.

Wymer Dressler, Robert D. Neely and Paul 8. Topping,
for appellant.

Murphy & Winters, contra.

Heard before DEAN, ALDRICH and Day, JJ., CoLBY,
District Judge. o

ALDRICH, .
This is an action at law to recover damages for the loss



482 NEBRASKA REPORTS [Vor. 110
Daily v. Chicago, St. P, M. & O. R. Co.

of one cow and injury to another, which plaintiff alleged
was caused by negligence of the defendant railway com-
pany in handling and taking care of the shipment. As
a defense defendant alleged that if any of the cattle and
calves were injured, crippled, or died while in transit,
such injury and death was due to the inherent nature,
disposition and propensities of the animals to injure
themselves and each other, and not due to any negligence
on the part of defendant. Further answering, defendant
alleged that plaintiff was negligent in shipping the cow,
which was killed by the humane officer at Sioux City,
Towa, due to the fact that the cow was with calf at the
time of shipment; that the animal was killed by the
humane officer acting under the authority and direction
- of the law of the state of Iowa, and through no fault of
defendant. DPlaintiff replied by way of general denial,
with an admission that the humane officer killed the
missing animal after she was injured. The case was tried
to a jury, resulting in a verdict and judgment for plaintiff
in the sum of 8143.85, and in addition the sum of $50 was
allowed by the lower court as attorney’s fees. Motion for
new trial was overruled, and defendant appeals.

Appellant assigns four errors, which are as follows:
(1) The verdict is not sustained by sufficient evidence.
(2) The court erred in giving to the jury instruction
No. 10 on its own motion. (3) The court erred in giving
to the jury instruction No. 11 on its own motion. (4)
The court erred in assessing an attorney’s fee in the sum
of $50 against defendant.

The shipment originated on June 15, 1917, in St. Paul,
Minnesota, destined for Omaha, Nebraska, and consisted
of 24 head of cows and 8 head of calves. When the cattle
arrived at the stockyards in Omaha, one of the cows was
missing and another badly crippled. The crippled cow
was sold to the packers in Omaha for $65, her value for
dairy purposes being $100 or $110, according to plaintiff’s
testimony.

The record discloses that the missing cow was found in




Vor. 110] JANUARY TERM, 1923. 483
Daily v. Chicago, St. P, M. & O. R. Co.

the chute by the humane officer at Sioux City, Iowa. She
had been removed from the car and was nearly dead, was
calving at the time, and was trampled and torn. There
was but a partial delivery of the calf and, the condition of
the cow warranting it, the humane officer shot her. He
testified that she had been down in the car and trampled
by other cattle, but could not tell whether trampled when
lying in the car giving birth, or prior to delivery, and
thereby causing premature birth. He stated that the
excitement and hardship of shipment often causes cows
heavy with calf to give birth prematurely.

Defendant produced all the records of the train crew,
none of which showed notations of rough handling. In
fact the record of Conductor Hennessy did not show a
notation of rough handling from June 10 to June 20.
This evidence is not sufficient to establish the defense, as
we will hereinafter demonstrate.

With reference to the presumption in this class of
cases the rule in this state is as follows:

“When live stock, unaccompanied by a caretaker, is re-
ceived by a railroad company in good condition and is
delivered later to the consignee in a damaged condition,
a prime facie case is made against the railroad company
by reason of a presumption that the damage resulted from
some cause other than one which would exempt the com-
pany from liability.” Nye-Schneider-Fowler Co. w.
Chicago & N. W. R. Co., 105 Neb. 151 ; Church v. Chicago,*
B. & Q. R. Co., 81 Neb. 615; Chicago, B. & Q. R. Co. v.
Slattery, 76 Neb. 721.

Plaintiff had been in the business of trading in live
stock, milch cows and feeders, and dairy stock generally,
for 27 years. In other words he was evidently a competent
and discriminating judge of this class of live stock. He
bought the cattle in question in St. Paul and personally
examined each individual animal a short time before they
were loaded. The shipment of which the injured cows
were a part consisted of 16 cows heavy with calf (due to
calve in a month or six weeks), and 8 had young calves.




484 NEBRASKA REPORTS [Vor. 110
Daily v. Chicago, St. P, M. & O. R. Co.

Defendant had shipped hundreds of similar cows from
St. Paul to Omaha, and, so far as the record shows, never
had a loss. In order to pick cows which could be shipped
safely, he took precautions to allow two or three weeks
after they arrived at Omaha for them to become fresh.
The cattle were delivered to the defendant company in
good shape, so far as the record shows, and arrived at
Omaha with one cow missing and another injured, as
alleged in the petition.

Under all the facts and -attendant circumstances the
jury were justified in finding that defendant was negligent
and their verdict is supported by sufficient competent
evidence. The presumption of negligence on defendant’s
part in handling this shipment of cows is not rebutted
by evidence introduced in its behalf. The train records
and notations of no rough handling are entitled to but
little weight or probative force because they were con-
fined to the breaking of, or some actual damage done to,
some part of a car, or the uncoupling of a car. There
could be much rough handling amounting to negligence
on defendant’s part without obtaining any one of these
results which would injure cows not pregnant. Whether
or not the cow gave premature birth because of rough
handling while being shipped in defendant’s car was a
question properly for the jury, and, there being ample
and sufficient evidence to sustain it, their verdict will not
be disturbed by this court.

Instruction No. 10, given by the court on its own motion,
is as follows:

“The defendant claims that the death of the cow shot
by the humane officer at Sioux City was brought about
through the negligence of the plaintiff, and claims that
said cow was in such condition with calf that an ordinarily
prudent person would not have shipped it.

“The burden of proof on this proposition is upon the
defendant, and if you find from a preponderance of the
evidence that the plaintiff was guilty of negligence in
shipping the cow in question, owing to its physical con-
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dition, and you further find that the necessity for shooting
the cow at Sioux City was the result of such negligence
of the plaintiff, not contributed to any extent by negli-
gence of the defendant, then your verdict should be for
the defendant with reference to this cow.

“In this connection you are instructed that the de-
fendant was bound to exercise reasonable care to protect
the animals from any form of violence or improper
handling which would tend to injure same, but would not
be liable for any injuries resulting merely from the
ordinary and proper operation of the train.”

Instruction No. 11 is as follows:

“Defendant is not liable for the act of the humane
officer in killing the cow in question unless the necessity
for such ‘killing was brought about by megligence of
the defendant; if you are satisfied by the evidence that
the necessity for killing the cow was due solely to the
fact that it was with calf and could not stand the ordinary
conditions of the trip, and not contributed to by any
negligence of defendant, the defendant would not be liable
therefor.”

We have quoted these two instructions in full to show
that the theories of both litigants were properly sub-
mitted to the jury for consideration and determination.
The two instructions questioned, and all the instructions
in general, are substantially correct and are without
reversible error.

The following quotation demonstrates the correctness
of the instructions and their applicability to the facts:

“The carrier is not generally held liable for injuries to
animals due to a condition of pregnancy unless it has
actual or constructive knowledge of this fact. In the
absence of such knowledge the condition will be regarded
as a hidden or concealed defect, and the carrier will not
be charged with greater care than that ordinarily exer-
cised in handling animals not pregnant. But where the
fact that the animal is in a pregnant condition is plainly
apparent to the carrier, or where it is in possession of
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facts that would lead a reasonable person to infer this
condition, then the carrier will be liable for injuries due
thereto, and caused by its negligence in not handling the
animal with due care under the circumstances, though
not expressly informed of the fact by the shipper. In one
of the cases announcing this principle it is said: ‘It
would certainly be most unreasonable to require shippers
of live stock to seek the agent of the carrier and make
known the physical condition of his stock, and for failure
to do this discharge the carrier from all liability for
negligence. As well require each passenger, upon pur-
chasing his or her ticket, or upon boarding the train, to
make known his or her physical condition, so that the
carrier might exercise more care in running the train to
avoid collisions or accidents from other causes’” 4
Elliott, Railroads (3d. ed.) secs. 2338, 2339.

With reference to the fourth assignment, appellant con-
tends and argues that the assessing of an attorney’s fee,
under the provisions of section 9126, Comp. St. 1922, was
error, because the statute is unconstitutional in allowing
a penalty upon a railroad company in favor of an in-
dividual, and in denying equal protection and due process
of the law within the meaning of the Fourteenth amend-
ment to the federal Constitution. This court has re-
peatedly held that attorneys’ fees provided for in this
manner by statute are in the nature of costs and may be
properly allowed. Smith v. Chicago,8t. P., M. & O. R. Co.,
99 Neb. 719; Marsh & Marsh v. Chicego & N. W. R. Co.,
103 Neb. 654; Robertson v. Chicago, B. & Q. R. Co., 108
Neb. 569; Mayhall & Neible v. Chicago, B. & Q. R. Co.,
107 Neb. 58; Nye-Schneider-Fowler Co. v. Chicago & N.
W. R. Co., 105 Neb. 151.

In view of the foregoing discussion and citation of
authority, the judgment of the district court is in all re-
spects affirmed.

An attorney fee of $50 is allowed plaintiff in this
court.

AFFIRMED.
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STATE, EX REL. BLANCHE BISHOP, APPELLBE, V. CHARLES
A. I1STON, APPELLENT.
FrLep June 27, 1923. No. 22457.
1. Bastardy. A preponderance of the evidence is all that is necessary to
sustain the verdict of a jury in a bastardy proceeding.
2. Evidence examined, and held sufficient to sustain the verdict.
APPEAL from the district court for Hayes county:
CrarLes E. ELprRED, JUDGE. Affirmed.

Beeler, Crosby & Baskins and Stewart, Perry & Stewart,
for appellant.

Halligan, Beatty & Halligan, contra.

Heard before Morrissey, C. J., ALDRICH and DAy, JJ.,
CoLBY and REDICK, District Judges.

ALDRICH, J.

This is a bastardy proceeding brought in Hayes county
upon the complaint of Blanche Bishop against Charles A.
Liston, defendant. Hearing was had in county court and
defendant was bound over to the district court. The trial
resulted in a verdict finding defendant guilty as charged
in the ‘complaint. Motion for new trial was overruled
and judgment entered allowing complainant the sum of
$3,063 for maintenance of the child, to be paid quarterly
in installments covering a period of 15 years. Defendant
appeals. . :

On the 21st day of April, 1921, there were bastardy
proceedings held in the county court of Hayes county on
complaint of one Blanche Bishop, appellee herein, charg-
ing one Charles A. Liston, defendant, with being father
of her unborn child. Evidence was submitted on part of
appellee and defendant. The first witness offered to
sustain the charge was the appellee, Blanche Bishop. She
told a story, plain, unequivocal, and without attempting
to be unduly prejudicial, and in the main was corroborated
in detail by other witnesses of respectable character. The
first detail describes how defendant sought the ruin of the
appellee and when it was accomplished. Medical men
were called to detail and describe the period of gestation
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and they agreed and ‘fixed the time at 280 days. The
birth of the child in question corroborates this statement.

The defendant is a ranchman owning extensive cattle
interests and has a large and paying ranch. The appellee’s
father worked for him and resided near the Liston ranch.
He noticed her condition and suspectdd who was ‘the
author of it, and upon the birth of the child, Blanche
Bishop, the appellee, swore out a complaint against the
defendant charging him with her seduction. She was
unmarried. Defendant had a family consisting of a wife
and one son. Omn the night of September 5, 1920, de-
fendant broke into the bedroom where the appellee was
sleeping, entering the same by breaking open a window.

The defense claims that the window was newly painted
and stuck and could not be opened, when the evidence
was that defendant pushed the window open. The man
who did the painting was called as a witness on behalf
of defendant, and on cross-examination testified the paint
did not stick to the window but it was stuck when he
came to do the painting. Anyhow, the appellee testified
as to the condition of the window on the night of Septem-
ber 5, and this repudiated defendant’s theory. The jury
believed what the girl said and disbelieved the witnesses
called against her. It suffices to say that the com-
plainant’s story is corroborated by every physical fact
and circumstance in the case and the jury’s verdict is
the only one that could be arrived at under the evidence.

The defendant told his neighbors that, had Blanche
Bishop come to him, he would have fixed matters and
there would have been no trouble.

Appellant in his brief complains because of alleged con-
tradictions in complainant’s testimony, but we submit
that there is not a single contradiction in a material point
in her testimony. The screen, it is true, which was at
the window is not before this court, and we submit that
the examination of the screen, made at the time it was
displayed to the jury at the trial of this case, showed that
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it had either been tastened by hooks or nails, or, as related
by the complainant, from the outside. There was a stop
on the inside of the screen, but there was no testimony
that the stop was in place or that it was caught on the
night in question. Mrs. Liston testified that the stop in
the window was so tight that she had to use a pair of
pliers to pull it out. An examination of the screen
however showed that the stop was perfectly loose, and Mrs.
Liston, thereupon, in an attempted explanation of her
testimony stated that she used the pliers as a matter of
convenience, and not of necessity, as she first testified.
An examination also proves that, on account of weakness
of the spring in the stop when it was pulled up, it did
not go back in place without being pushed in. We submit
that the testimony of the girl as to how the screen was
fastened is practically undisputed in the record of this
case. This is a question of fact largely, and the verdict
will not be disturbed upon the evidence introduced if the
same is apparently true.

A preponderance of the evidence in this case is all that
is necessary and the verdict of the jury will be sustained
where there is evidence to support the same. This rule
of law was followed in Olson v. Peterson, 33 Neb. 358, and
Strickler v. Grass, 32 Neb. 811; and, also, in the well-
considered case of Parrish v. Hodges, 98 Neb. 403.  Also
in Walton v. Carroll, 106 Neb. 138, the same doctrine is
reiterated. Also in Mertin v. Leininger, 103 Neb. 448,
we find a reiteration of the same doctrine. We consider,
then, this to be the law in Nebraska on this proposition.

Complaint is made on the part of defendant that
appellee was allowed to testify as to the fact that she told
Mrs. Stoetzel, the following morning, what had happened
between her and the defendant. It was not error for this
testimony to be allowed. Oleson v. State, 11 Neb. 276;
Welsh v. State, 60 Neb. 101 ; State v. Meyers, 46 Neb. 152.
As for that matter outside cases can be cited which hold
this theory also. On this point see Totten v. Totten, 172
Mich. 565; Gardner v. Kellogg, 23 Minn. 463. This estab-
lishes the law on this proposition in this jurisdiction and
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others. This matter that she told Anna Stoetzel that she
had intercourse on the night before was brought out in
the first place by defendant himself, and not by appellee.
It should be further noticed that all the medical experts
testifying say that the baby should be born the 28th or
29th of May, 1921, if the act of intercourse took place on
September 1, 1920, and such was the case as a matter of
fact. All the evidence sustains the fact of defendant’s
sexual intercourse with the complaining witness and that
is sufficient. Modern cases along this line are Martin v.
Leininger, 103 Neb. 448; Torske v. Johansen, 104 Neb.
378; Walton v. Carroll, 106 Neb., 138. These, according
to Nebraska authority, sustain the girl by the overwhelm-
ing weight of authority of the law, and such is the law.
Again we repeat the proposition, in a bastardy pro-
ceeding all that is necessary is to have a preponderance
of the evidence as appears by authority. The testimony
all shows and the argument of counsel sustains the
proposition of the truthfulness of the complainant.

The case of Hutchinson v. State, 19 Neb. 262, in regard
to the sufficiency of the evidence, dealt with a situation
where there was but one act of intercourse. The period
of gestation was 304 days, about 20 days longer than the
normal period. Testimony of a number of experts was
taken, and it was shown that, while the probabilities were
against the complainant therein, vet they were not con-
clusively so. In the opinion it was said: “Pregnancy
would probably follow from the intercourse testified to
under the circumstances shown to have existed, and that
the period of gestation was not extended beyond what
medical science and experience proves to bhe possible.
These questions were properly submitted to the jury under
proper instructions. They were fully and carefully
cxamined. Physicians of high standing in their profession
were before the jury, and, in the main, supported the
testimony of the complainant (although somewhat con-
flicting), to the extent that the facts of which she testified
were not impossible. We cannot say that the verdict was
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not supported by sufficient evidence.”

The jury has already found that the period of gestation
was as detailed by complainant. It should be noted here
that: “A judgment will not be reversed upon the ground
that the verdict is against the weight of evidence where the
testimony is conflicting, if there is sufficient evidence to

"sustain the verdict.” Hutchinson v. State, 19 Neb. 262.

As a matter of law the mother of the child is a com-
petent witness in a case like this. Without doubt the act
of sexunal intercourse has been amply and abundantly
proved. The conviction is sustained by the law and the
fact.

Other propositions are urged by appellant which we do
not consider necessary to discuss herein. We have care-
fully reviewed the law and all the facts in connection with
this case. The instructions given by the lower court were
substantially correct and were without reversible error.
They reflect the law governing this class of cases and
correctly and comprehensively inform the jury as to its
application to the disputed question of fact submitted for
their determination.

In view of the foregoing discussion the case is affirmed.
The judge and jury found the law and facts correctly and
should not be reversed.

' AFFIRMED.

SIEBERT M. THOMPSON, APPELLEE, V. JAMES C. DAvISs,
DIRECTOR GENERAL, APPELLANT.

FiLep JunNe 27, 1923. No. 22499,

1. Carriers: Feeping Live Stock: LiasiLiry. “Where the carrier fed
and watered the stock, the owner being present, and it appears that
some of the stock was injured by reason of poison being contained
in the hay fed to them, the hay being furnished by the carrier, keld,
that in such cases the carrier is not an insurer of the stock against
loss by reason of the poisoned hay, but would be liable only for

: CAre ReqQuired. “Where the carrier undertakes to
feed and water stock notwithstanding a contract imposing this duty
negligence.” Starr v. Chicago, B. ¢ Q. R. Co., 103 Neb. 645
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on the shipper, it is bound to exercise due care to see that the
stock are given suitable food and water.” 10 C. J. 96, sec. 108.
3. Bvidence examined, and held sufficient to sustain the verdict.
ArPeAL from the district court for Keith county:
J. LEONARD TEWELL, JUDGE. Affirmed.

C. A. Magaw, Thomas F. Hamer, and Douglas F. Smith,
for appellant.

George N. Gibbs and William E. Shuman, contiu.
Heard before Morrissey, C. J.,, DEAN, ALDRICH and
Day, JJ., CoLBy and REDICK, District Judges.

ALDRICH, J.

This is an action at law to recover damages for the
loss of certain horses and injury to others, which plaintiff
alleged was caused by negligence of defendant in feeding
the animals certain timothy hay at McComb, Mississippi.
The shipment originated at Paxton, Nebraska, a town on
the line of the Union Pacific Railroad Company, destined
for Amite, Louisiana, and consisted of two carloads of
horses. The Union Pacific Railroad Company and the
director general of railroads were named as defendants,
the shipment moving over the Union Pacific Railroad and
the lines of connecting carriers. Defendant by his answer
admitted the shipment, but alleged that by the shipping
contract it was the duty of the shippers, at their own risk
and expense, to load, unload, care for, feed and water the
horses while in transit. Defendant further alleged that
the injury damage resulted from negligence of plaintiff,
and not from negligence of defendant. Issues were joined
by plaintiff’s reply, which alleged that defendant assumed
to feed the horses and to provide feed and forage at
McComb, Mississippi, and that defendant required
plaintiff to pay for the feed. The lower court sustained
the motion of the Union Pacific Railroad Company to be
dismissed from the action. The trial resulted in a verdict
and judgment for plaintiff in the sum of $2,677.44.
Motion for new trial was overruled, and defendant ap-
peals.
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In this case among the most important issues is: “Did
the carrier know that the hay fed contained poison; or
in the exercise of ordinary care should it have known?”
This is the principal issue in the case, and “the burden is
on the owner to show that the loss complained of was
occasioned by the carrier’s negligence.” With these two
issues clearly defined we should have no trouble in dis-
posing of the merits of this case and arriving at a correct
conclusion. We should remember that: “When the
owner, or his agent, accompanies the shipment of stock,
the duty of feeding and watering the stock when placed
in the carrier’s yards is primarily upon the owner. If he
fails to do so, then the duty is upon the carrier. The
duty is also upon the carrier to furnish the proper facilities
for the feeding and watering of the stock.” Starr v.
Chicago, B. & Q. R. Co., 103 Neb. 645.

This then adds another law question among those
already quoted as to the issues to be determined in this
case.

It is obvious from the .record that plaintiff was the
owner of the horses in question; that defendant, notwith-
standing the ownership or any of the provisions of the
shipping contract, undertook, as the facts appear, to feed
the horses shipped for plaintiff. Then it follows and must
be assumed that it guaranteed to feed these horses suitable
food only and to take such other care of them as would
be conducive to their good health. If in the course of
the evidence it appears that defendant in feeding these
horses was guilty of handing to them mouldy, dusty and
smutty hay, then it would be liable ‘for the consequences,
and if it failed to exercise proper caution in feeding these
horses then it would be guilty of negligence. It must be
conceded by the record that defendant knew from its
mouldy condition that the hay contained a certain
poisonous substance. Then it would be liable under these
circumstances and undisputed facts for whatever damage
resulted by reason of feeding the same.

The case of Starr v. Chicago, B. & Q. R. Co. supra,








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































