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JEss CAIN, APPELLANT, V. IrA MILLER, SHERIFF, APPELLEE.

Frep DeceMBer 30, 1922. No. 22468.

Divorce: TEMPORARY ALIMONY. An order for the payment of
temporary alimony for the support of a wife possesses different
characteristics from an ordinary debt. It is designed to secure
the performance of a legal duty in which the public has an in-
terest. It may be modified or set aside upon a proper showing
by the court which rendered it, as the circumstances may war-
rant.

CONSTITUTIONAL Law. An order to pay tem-
porary allmony is not a mere debt, and the provision of the
Constitution that “no person shall be imprisoned for debt in any
civil action on mesne or final process, unless in cases of fraud,”
does not apply to a wilful and contumacious refusal to obey an
order of the court to pay temporary alimony.

: ReMEDIES. The first section of chapter 40,
Laws 1883 (Comp. St. 1922, sec. 1534), when considered in con-
nection with section 2 of the act (Comp. St. 1922, sec. 1535), w0
the effect that “the remedy given by this act shall be held to
be cumulative and in no respect to take away or abridge any
subsisting remedy or power of the court for the enforcement of
such judgments and orders,” held not to take away the then sub-
sisting powers of courts of chancery to enforce obedience to their
orders in divorce cases by contempt proceedings.

Powers or Districr Courrs. It was formerly
the practlce in England that decrees of the ecclesiastical courts
in divorce actions, such courts being of limited powers, were
enforced by the chancery courts. When the whole subject of di-
vorce and alimony was committed by statute to the district court
of this state, possessing full equity powers, such courts were
invested with the same power to enforce their decree in divorce
cases as the chancery courts of England had.

ConTEMPT: PENALTY. It is the duty of a
husband to support his wife. When, in an action for divorcs,
a husband has been ordered by the court to pay tenporary ali-
mony for the support of his wife during the pendency of the
suit, and the husband, being of sufficlent ability to pay the
same, wilfully and contumaciously refuses to pay, having no
just or reasonable ground for his failure or refusal, such refusal
constitutes contempt of court, and such order may be enforced
by imprisonment until the amount ordered is paid.

Imprisonment is a serious and dras-
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tic remedy.. No one should be committed to jail for refusal to
pay temporary alimony unless it is clear that the refusal is
wilful and contumacious. If the defaulting husband has in
good faith no means or ability to procure means wherewith to
pay the alimony, does not wilfully refuse to obey the order of
the court, and has just or reasonable cause for his failure to do
so, he may purge himself of the contempt by so showing, and
in such case would be entitled to his discharge.

7. Courts: OveBRULING ForMER Decistons. While the court is re-
luctant to interfere with former decisions, yet where they have
not become a rule of property, and pertain merely to a question
of practice, and the court did not have the aid of counsel to
present both sides of the question before the basic decision was
made, we will not hesitate to adopt the proper practice and set
aside the erroneous decisions.

8. Cases Overruled. Segear v. Segear, 23 Neb. 306, and Leeder v.
State, 55 Neb. 133, examined and overruled.

AprpeaL from the district court for Lancaster county:
WiLLARD E. STEWART, FREDERICK K. SHEPHERD, WILLIAM
M. MorNING and ErriorT J. CLEMENTS; JUDGES. Afirm-
ed.

W. W. Towle and Francis V. Robinson, for appellant.
Claude S. Wilson and Albert S. Johnston, contra.
C. C. Flansburg, amicus curie.

Heard before Morrissgy, C. J., LerToN, DAY, RoSE and
AvpricH, JJ., REDICK, District Judge.

LeTTON, J.

Relator was confined in the county jail of Lancaster
county under a commitment for contempt on account of
his failure to comply with an order of the district court
to pay temporary alimony, suit money and attorney’s fees
for the benefit of his wife, who had begun an action for
divorce against him. He applied to the district court
for a writ of habeas corpus to discharge him from cus-
tody. The writ was denied, and from the order denying
the writ he appeals.

The sole question presented is: Did the distriet court
possess jurisdiction to punish, by contempt proceedings,
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the refusal of relator to obey the order? If the case at
bar falls within the principles of Segear v. Segear, 23
Neb. 306, and Leeder v. State, 55 Neb. 133, and if we
adhere to the views expressed in those cases, then the
relator is entitled to his discharge. :

In Segear v. Segear, 23 Neb. 306, an order to pay
temporary alimony had been made. Defendant failed to
comply with this order, and was cited to appear and
show canse why he should not be dealt with ‘for con-
tempt. He appeared and alleged he had no property or
other means of complying with the order of the court.
After the granting of a divorce to the wife, it appearing
that defendant had neglected to pay the allowance of
alimony, amounting to $225, the court ordered that he be
committed to jail until he pay, or satisfactorily secure
the payment of, that sum and costs, on which a capias
ad satisfaciendum issued and he was committed to jail.
On error proceedings to this court, he was discharged.
In the opinion by Cobb, J., section 1 of the amendatory
statute of 1883 (Laws 1883, ch. 40) was quoted. It
provides: “All judgments and orders for payment of

alimony or of maintenance in actions of divorce or
" maintenance shall be liens upon property in like man-
ner as in other actions, and may in the same manner
be enforced and collected by execution and proceed-
ings in aid thereof, or ¢ther action or process, as other
judgments.” It was said: “The provisions of this sec-
tion establish the character of an order for the pay-
ment of alimony with that of a judgment at law, and
limits the enforce:nent and collection to the same means.”
Tt was also said that the commitment for contempt was
not a lawful remedy, nor was the nonpayment of the
judgment “wilful disobedience” to the order of the court.
It may be noted that there was no appearance in this
court for defendant in error, so that the court was not
aided by the argument of counsel, or the production of
authorities presenting the contrary view.

In Leeder . State, 535 Neb. 133, the respondent had
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been ordered, in 1888, to pay the sum of $500 as per-
manent alimony in a divorce action. An execution at
that time issued upon the judgment and returned, no
property found. 1In 1898, no other execution having been
issued in the meantime, and no motion or pleading being
filed, an order was issued that defendant show cause
why he had not complied with the order of the court for
the payment of the $500. He. appeared and promised
to pay $100 in three days. He failed to make this pay-
ment, and was attached for contempt in not comply-
ing with the order of the court. He answered that he
was without means and pleaded his exemptions. The
court adjudged him guilty of contempt, and ordered him
to pay a fine of $200 and costs, and stand committed to
jail until the fine and costs were paid. Upon error pro-
ceedings, this court, by Norval, J., said: “Section 20
of our Bill of Rights declares: ‘No person shall be im-
prisoned for debt in any civil action on mesne or final
process, unless in case of fraud.” Manifestly a decree
for permanent alimony is a debt, within the meaning of
the above provision of the Constitution. (Const., art.
I, sec. 20.)” It was further stated: “The defendant
could no more be adjudged guilty of contempt, and fined
and imprisoned for failing to pay the $100. than he could
be punished as for contempt for a refusal to pay his
grocery bill, or to pay an ordinary judgment.” Segear
v. Segear, 23 Neb. 306, and Nygren v. Nygren, 42 Neb
408, are cited to support these views.

Nygren v. Nygren, 42 Neb. 408, merely decides that
under the amended statute a decree for alimony became
a lien upon the real estate of the husband. The question
presented now was not involved.

In Fussell v. State, 102 Neb. 117, which was a prosecu-
tion under chapter 186, Laws 1915 (which provides, in
substancey that when a husband, against whom a decree
for "alimony for the support of his children shall have
been rendered, shall, without good cause, refuse to pay the
amounts provided, he shall be guilty of a misdemeanor)
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it was held that the act was evidently passed by the leg-
islature for the express purpose of giving the district
court power to enforce orders and decrees in divorce
cases, and that the court would ordinarily have such
power by a contempt proceeding; but, this court having
held in the Segear and Leeder cases that a decree for
~alimony is not so enforceable, the legislature passed the
act now under consideration. It was also held that this
statute did not provide for imprisonment for debt.

From this review it is evident that the view .that
orders for the payment of alimony are debts like ordinary
judgments rests primarily upon a decision in which no
appearance was made by counsel to maintain the other
view.

Are these decisions sound? After it had been held in
Swansen v. Swansen, 12 Neb. 210, that, as the statute
then stood, a decree for alimony did not constitute a lien
on real estate, the legislature passed the amendatory act
of 1883. The first section of this act, as we have seen,
provides that judgments and orders in divorce cases,
shall be liens upon property as in other actions, and
may in the same manner be enforced and collected by
execution, or other process as in other judgments. Sec-
tion 2, which is not mentioned in the Segear or Leeder
opinions; but which is relied upon as justifying the
imprisonment of the relator, so far as material here, is
as follows: “The remedy given by this act shall be held
to be cumulative and in no respect to take away or abridge
any subsisting remedy or power of the court for the en-
forcement of such judgments and orders.”” Laws, 1883,
ch. 40, sec. 2. What remedy or power of the court for
the enforcement of judgments and orders then subsisted?
In a consideration of the power of divorce courts in this
country, Mr. Bishop says: ¢“That, though our ancestors
did not bring with them the English ecclesiastical courts,
they brought the law which in England those courts
administered, so far as applicable to our situation and
circumstances. It had no practical force with us while
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there was no tribunal to administer it. But on the
establishment of a tribunal—as by authorizing a common-
law or equity court to grant divorces for adultery or
cruelty—such law occupied the same relation to the sub-
ject as any other branch of the common law to its sub-
ject.” 1 Bishop, Marriage, Divorce and Separation, sec.
123. And, also, in section 126: “If we should deny
the doectrine of law in abeyance, and even hold that the
marriage and divorce law of the English ecclesiastical
courts did not become common law in the American
colonies on their settlement from England, still, when
the statute of a state authorizes divorce for a cause
named, it carries with it by interpretation the further
provision that it shall be enforced after the English
rules and methods, so far as adapted to our circumstances
and the common practice of the particular court, and
not in conflict with any statutory terms.” . He illustrates
this by the doctrines of connivance, condonation and
recrimination, which are not to be found in the statutes.
und yvet are applicable as defenses in a divorce suit.
Petrie v. Pecople, 40 I1l. 334; Barber v. Barber, 62 U. 8.
582. This court has taken the same view. Cizek «.
Cizek, 69 Neb. 800; Cizek v. Cizek, 76 Neb. ©97; Wharton
v. Jackson, 107 Neb. 288.

A few courts refuse to allow the remedy by contempt
proceedings for ~wilful refusal to pay alimony. The
reasons given are that, since the legislature has provided
a remedy by execution, the ancient power of courts of
chancery to enforce their orders by attachment of the
person has Leen abolished; or, that such an order for
the payment of alimony is a mere debt, and that im-
prisonment for debt is abolished by the Constitution.
The courts of Missouri assign both reasons. The first
reason is assigned in McMakin v. McMakin, 68 Mo. App.
57, and In re Kinsolving, 135 Mo. App. 631. Coughlin
r. Ehlert, 39 Mo. 285, giving the second reason, and hold-
ing that therefore one refusing to obey an order for the
payment of alimony may not be imprisoned, is based
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upon Roberts v. Stoner, 18 Mo. 481, which was not a
divorce and alimony case. In Aspinwall v. Aspinwall,
53 N. J. IEq. 684, construing a statute of the state, the
first reason is assigned; also in Gane v. Gane, 45 N. Y.
Super. Ct. 355. The second reason is given in Marsh wv.
Marsh, 162 Ind. 210.

Some courts, while denying the remedy by contempt
for refusal to pay permanent alimony, allow it to be
used where there had been a wilful and unreasonable
refusal to pay temporary alimony. In Michigan it is
held that an order for the payment of temporary alimony
not being recoverable by execution, an attachment for con-
tempt will lie. It is said: “The statutes have done
away with the barbarous rules which made process of
contempt the usual remedy for the enforcement of equi-
table rights.”” "But it is also said: ‘“The nature and pur-
pose of allowances to carry on litigation would not allow
them to depend for enforcement upon executions. Unless
they can be enforced in some other way, they may be
practically defeated.” Haines v. Haines, 35 Mich. 138.
See North v. North, 39 Mich. 67; Carnahan v. Carnahan,
143 Mich. 390. The same rule is followed in Connectlcut
Lyon v. Lyon, 21 Conn. 185; and in Towa in Bailey v.
Bailey, 69 1a. 77; Groves’ Appeal 68 Pa. St. 143. Other
cases hold such-remedy may be availed of to enforce
payment of either kind of alimony. Park v. Park, 80
N. Y. 156; Murray v. Murray, 84 Ala. 363; State v. King,
49 La. Ann. 1503; In re Fanning, 40 Minn. 4; Dwelly v.
Dwelly, 46 Me. 377; Pain v. Pain, 80 N. Car. 322; Blake
v. People, 80 Ill 11 Tolman v. Leona/rd 6 App D. C.
224; Morton v. Mmton 4 Cush. (Mass.) 518; Slade wv.
Slade 106 Mass. 499; Bronk wv. State, 43 Pla 461;
Brinkley v. Brinkley, 4( N. Y. 40; Ez parte Dawis, 101
Tex. 607; Pinckard v. Pinckard, 23 Ga. 286; Carlton v.
Carlton, 44 Ga. 216; Staples v. Staples, 87 Wis. 592;
GQalland v. Galland, 44 Cal. 475; Smith v. Smith, 81 W
Va. 761.

A judgment, order or decree for the payment of tem-
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porary alimony possesses different characteristics from
an ordinary debt. Before it is made the court has
decided that it is the duty of the defendant in the case
to support his wife, and that he has the power to do so.
It is designed to secure the performance of a legal duty
in which the public has an interest. It may be modified
or set aside upon a proper showing by the court which
rendered it, as circumstances may warrant. Audubon
v. Shufeldt, 181 U. 8. 575; Petrie v. People, 40 111. 334;
Wightman v. Wightman, 45 I11. 167 ;- Stonehill v. Stone-
hill, 146 Ind. 445; Lyon v. Lyon, 21 Conn. 185; State v.
Cook, 66 Ohio St. 566; Barclay v. Barclay, 184 Ill. 375.

We conclude, therefore, that the order to relator to
pay temporary alimony is not a mere debt, and that the
provision of the Constitution that “no person shall be
imprisoned for debt in any civil action on mesne or final
process, unless in cases of fraud” (Const., art. I, sec. 20),
does not apply to the wilful refusal to obey such an
order of the court.

As to the other contention: The holding that con-
tempt proceedings may not be availed of because an
execution can issue may be correct under the statute of
some states, but in this state the act of 1883, by the
second section, expressly provides that the remedy by
execution and lien provided for by the first section shall
be cumulative and shall not take away or abridge any
subsisting power of the court for the enforcement of
such judgments and orders. We have seen that the
remedy by contempt proceedings for the nonpayment of
temporary alimony is almost unanimously held to be one
of the inherent powers of the court in divorce proceed-
ings.

We are reluctant to interfere with former decisions,
Lut where they have not become a rule of property, and
pertain merely to a question of practice, and the court
did not have the invaluable aid of counsel to present both
sides of the question before the basic decision was made,
we should not hesitate to adopt the proper practice and,
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set aside the erroneous decisions. The rule of stare de-
cisis is not so binding in mere matters of practice as in
those of substantive law.

Despite the ideas of some would-be social reformers,
it is still the legal duty of every husband to support his
wife, and until this duty has been removed by the leg-
1slature it should be enforced. When a failure to dis-
charge this duty has been made to appear before a court
of competent jurisdiction, -and an order pendente lite has
been made that he fulfil this obligation, a wilful, definite
and contumacious disobedience of the order by a hale
and hearty man, able to earn a living, or with other
means, without just or reasonable cause, does in fact
constitute a contempt of court, and may be punishable
as such. To commit to jail is a harsh and drastie
remedy. Of course, if the refusal is not wilful, if the
defaulting husband has in good faith no means where-
with to pay the alimony, and does not wilfully refuse -
to obey the order of the court and has just or reasonable
cause for his failure to comply, he may purge himself
of the contempt by so showing.

We feel justified in taking the position occupied by
the maJomty of courts in this country upon the proposi-
tion, in overruhng Segear v, Segear, and Leeder v. State,
supra, and in holding that the relator, having been law-
fully committed for contempt in w1lfully dlsobe)mg the
order of the court, is not entitled to discharge by a erf
of habeas corpus.

AFFIRMED.

IN RE ESTATE oF LAURA V. KANE.
Marp M. HOLCOMB, APPELLEE, V. FRED A. KANE ET AL,
APPELLANTS.

Freep Decemeer 30, 1922. No. 22162,

1. Witnesses: CoMpPETENCY: PROPONENT or Lost Wmr. In a pro-
ceeding to establish and probate a lost will, the proponent who
is a devisee or an heir at law is not disqualified by the follow-
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ing statutory provisions to testify to conversations between
himself and testatrix, a deceased person, in regard to the exe-
cution and the contents of the lost will: “No person having a
direct legal interest in the result of any civil action or proceed-
ing, when the adverse party is the representative of a deceased
person, shall be permitted to testify to any transaction or conver-
sation had between the deceased person and the witness.” Comp.
St. 1922, sec. 8836.

2. Appeal: FinpiNgs BY COURT. "Where the district court acts in
the place of a jury in determining an issue of fact on conflict-
ing evidence sufficient to support a judgment in favor of either
party, the finding on that issue will not be reversed on appeal
unless clearly wrong.

APPEAL from the district court for Scotts Bluff county:
RarpH W. HoBART, JUDGE. Affirmed.

L. L. Raymond and Morrow & Morrow, for appellants.
Mothersead & York, contra. |

Heard before Morrissgy, C. J., LETTON, ROSE, DEAN,
FLANSBURG and DAy, JJ., SHEPHERD, District Judge.

Rosg, J.

This proceeding was begun in the county court of
Scotts Bluff county to probate what is alleged to be the
lost will of Laura V. Kane, deceased. The lost instru-
ment offered for probate was dated January, 1914, Tes-
tatrix, a widow, died January 11, 1919, seised of 80 acres
of land in Scotts Bluff county. Three children survive
and all are over 30 years of age. They are Dorothy Cor-
delia Leek and Mae M. Holcomb, married daughters, and
Fred A. Kane, son. According to the lost will the mother
devised 50 acres of her land to Mae and the remaining
30 acres in equal shares to Dorothy and Fred. Mae is
proponent and Fred and Dorothy are contestants. By
objection and answer the execution of the purported lost
will is denied. ' It is' also alleged by contestants that
the will offered for probate, if executed, was intentionally
revoked or destroyed by their mother. The county court
dismissed the proceeding, and proponent appealed to the
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district court, where there was a trial without a jury,
resulting in a decree establishing and probating the lost
will. Contestants have appealed. ’ .

The principal question presented is the competency of
testimony by Mae and her husband. They were per-
mitted, over the objections of contestants, to testify to
conversations between themselves and Laura V. Kane
in regard to the execution and contents of her will. If
there is a will, Mae, the proponent, is a devisee. If
there is no will, she is an heir at law. It is strenuously
argued that the district court, in overruling the .objec-
tions, disregarded the statutory rule declaring:

“No person having a direct legal interest in the result
of any civil action or proceeding, when the adverse party
is the representative of a deceased person, shall be per-
mitted to testify to any transaction or conversation had
between the deceased person and the witness.” Comp.
St. 1922, sec. 8836.

This statute does not.disqualify Mae, though she is
the proponent and a devisee, or an heir at law, as a wit-
ness in the contest of the will or destroy her testimony
as to conversations between her and her mother. The
question is not an open one in this state. The rule and
the reasons on which it is based have been stated in sev-
eral opinions. The proceeding to probate a will and
the contest thereof do not diminish or increase the
estate. The issue to be determined is .the making of
the will. Who succeeds to the property rights of de-
cedent? In McCoy v. Conrad, 64 Neb. 150, the principle
was announced in the following language: .

“In a contested proceeding for the probate of a will,
the heirs at law of the alleged testator are not disquali-
fied by the statute as witnesses to transactions and con-
versations with the deceased.”

This rule may apply to devisees and to proponents.
In a later discussion it was said: '

“The heir is not in all litigation concerning the estate
of the deceased the representative of the deceased within
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the meaning of our statute. It is only when he stands
in place of the deceased so as to uphold a right that
the deceased had at the time of his death that he may
be said to represent the deceased. When the right of
the deceased at the time of his death is not in contro-
versy, but the question is to whom does that right de-
scend, the heir, although a party to the litigation, does
not in that action represent the deceased within the
meaning of the statute.” Sorensen wv. Sorensen, 68
Neb. 509. .

The doctrine has since been recognized as settled law
in the case of In re Estate of Wiese, 98 Neb. 463, where
it is said that in a will contest there is no “representa-
tive of a deceased person.” While the courts in different
jurisdictions are not in harmony on this question, the
weight of authority and the better reasoning seem to
support the doctrine announced in the former decisions
of this court. See note in 51 L. R. A. n. s. 189, under
the case of Whitehead v. Kirk. .

Some confusion has apparently arisen from the follow-
ing language used in the opinion in McCoy v. Conrad,
64 Neb. 150:

“After the will of a decedent has been established, the
devisees and legatees are properly regarded as within the
protection of the statute, but, so long as they are merely
the proponents of a contested alleged will of the deceased,
their interests are as clearly adverse to those of the
heirs at law or other acknowledged representatives of
the decedent as are those of other litigants seeking to
recover against his estate on account of any other trans
action had with him in his lifetime. In such litigation
the plaintiffs or proponents, being named as devisees or
legatees, as the case may be, are assailing the estate with
the view of the appropriation of it, or of a part of it,
to their own uses. Any such assailants are, therefore,
clearly excluded by the statute, and so, of course, is an
executor in the proposed will.”
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The last sentence in the excerpt is invoked by con-
testants to disqualify as a witness the proponent, a
devisee, and her husband. No such an inference can be
drawn from the opinion as a whole. The principle of
law announced and the reasoning in the context show
that proponent, a devisee, and her husband are not dis-
qualified in the present contest to testify to conversations
with testatrix in regard to the execution and the contents
of the lost will. Tn overruling the objections, therefore.
the trial court did not err.

It is also argued that the evidence is insufficient to
sustain the findings of the district court. The sufficiency
of evidence is not in doubt, when that of proponent and
her husband is considered. The making, witnessing and
publishing of the will in January, 1914, at the village of
Chambers, in Holt county, are clearly shown. The de-
vises in specific terms are also proved. There was tes-
timony on both sides of the issue as to whether testatrix
destroyed or revoked the will, but the trial court decided
that issue in favor of proponent on evidence to support
a finding either way. The findings have the force of )
a jury’s verdict. There is no reason for disturbing those
findings, and it follows that the judgment is

AFFIRMED.

DeEwrY SWEEDLAND V. STATE OF NEBRASKA.
FrLep DecEmBER 30, 1922. No. 22866.

1. TLarceny: LANDLORD AND TENANT: DivistoNn or Crops. Under
a lease entitling the tenant to two-thirds of a crop of wheat and
the landlord to one-third, the dividing of the wheat as threshed
and the storing of the share of the landlord for him in a sep-
arate bin in a granary on the premises may constitute payment
of the rent to that extent and, as to the landlord’s share thus
stored, may terminate the relation of landlord and tenant and
bailor and bailee, though the tenant thereafter has the right to
remain in possession of the leased land during the rest of an
unexpired term.
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SupriciENCY oF Evipence. Evidence outlined in opinion
neld sufficient to sustain the conviction of a tenant for the
larceny of wheat raised on the leased land and stored thereon
for the landlord as his share of the crop.

Evmence: HarmieEss Error. In a prosecution for lar-
ceny, the failure to qualify a witness who testifies to the market
price of wheat charged to have been stolen is not a reversible
error, where the state and defendant stipulate in open court such
price and the jury base their finding of value thereon.

4. Criminal Law: EvIDENCE: CONFESSIONS. In a criminal prose-
cution, confessions of guilt, though made to a sheriff, are ad-
missible in evidence, if voluntarily made without threats or in-
ducements.

NonpresUDICIAL ERrors. Errors in the trial of a crim-
inal case do ndt require the reversal of a. conviction, if th27s
in no wise prejudice defendant. .

Frror to the district court for Kearney county :
Lewis H. BLACKLEDGE, JUDGE. Affirmed.:

Bruckman & Paulson, for plaintiff in error.

Clarence ‘A. Davis, Attorney General, Charles S. Reed
and J. L. McPheely, contra.

Heard before MorrissEY, C. J., RosE and FLANSBURG,
JJ., REpICK and SHEPHERD, District Judges.

Rosg, J.

In a prosecution by the state in the district court for
Kearney county, Dewey Sweedland, defendant, was con-
victed of the larceny of wheat valued at $22.88, the prop-
erty of Anna K. Jensen Homark. For that misdemeanor
he was sentenced to pay a fine of $100. As plaintiff in
error, he presents for review the record of his conviction.

It is first argued that the wheat was not the subject
of larceny by defendant because, as he views the record,
he was lawfully in possession of it as tenant and bailee
November 28, 1921, the date of the offense charged in
the information. He was not convicted of larceny in
the capacity of tenant or bailee, each of which is a sep-
arate statutory offense. He denies the taking of lessor’s
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wheat and argues that all incriminating evidence applies
either to larceny by bailee or to larceny by tenant. From
Anna K. Jensen Homark he had leased the farm on which
the wheat was raised and his lease did not expire until
March 1, 1922. The grain was on the leased farm No-
vember 28, 1921, and his conclusion of law is that he
was then in rightful possession as tenant and bailee and
therefore not guilty of larceny. According to the lease
defendant was entitled to two-thirds. of the crop and
lessor to one-third. The wheat was divided as it was
threshed. The portion belonging to lessor was stored
for her on the premises in the west bin of the granary
and defendant’s share was stored for him in the east
bin. There is evidence tending to prove that defendant,
after the division, hauled away his own share in a wagon;
that when he made his last trip to the east bin he
emptied it, getting part of a load only, and that he
backed his wagon to the west bin and took therefrom
wheat enough to make a full load. Witnesses testified
to having seen him in the act of taking wheat from the
west bin. There is proof of admissions’ by him that
he did so.

Were the jury justified in finding defendant guilty
of larceny as distinguished from larceny by bailee and
larceny. by tenant? Courts and text-writers often find
it difficult to determine when the bailment. or tenancy
ends, where the bailee or tenant retains a limited custody
of the property after the original bailment or tenancy
has partially or wholly served its purpose. Distinctions
are sometimes made between possession created by the
relation of bailor and bailee or of landlord and tenant
and mere temporary, unavoidable custody after the orig-
inal contract has been partially or -wholly. performed.
In the instant case the proof of larceny seems plain.
Until the respective shares of the wheat were separated,
defendant had possession of the crop for the purpose of
raising it and procuring his share. The division of the
crop and the storage of lessor’s portion for her in the
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west bin amounted to payment of the rent to that
extent and she had the right of immediate removal.
Defendant thus lost the complete possession and control
which he legally had before the crop was divided. There
was no new contract giving the tenant exclusive posses-
sion of the landlord’s wheat in the west bin and the law
did not imply a new bailment for such a possession. As
to the tenant’s original possession the tenancy and bail-
ment had served their purpose in respect to the wheat
in the west bin. There the landlord’s right of posses-
sion was complete. To that right such temporary, un-
avoidable custody as the tenant had was a mere incident
and was in a sense the custody of the landlord. She
had the right of entry for the purpose of taking her
property. Defendant had no right to touch the wheat
in the west bin for the purpose of removing any part
of it. Any duty which he had in respect to it after the
"shares were separated was not the duty of a bailee or
tenant as those relations were originally created. When
he entered the west bin and took his landlord’s wheat,
he committed a eriminal trespass. As to that particular
wheat the bailment and the tenancy had previously served
their purpose and had been terminated by the acts of
the parties. The conclusion is that the wheat in the
west bin was the subject of larceny by defendant when
he removed part of it.

It is also contended that the evidence is insufficient to
sustain the conviction. In this connection it is argued
that shrinkage will account for the estimated difference
between the quantity of wheat stored in the west bin and
the number of bushels found to have been removed there-
from by lessor. Evidence of the quantity taken and of
the price sustains the finding of the jury on the issue
of value. Shrinkage does not account for the difference
between the quantity of wheat stored for lessor and the
amount removed by her. All elements of the larceny
charged are sufficiently shown.

Complaint is made because a witness who failed to
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state he knew the market value of wheat November 28,
1921, was permitted to testify it was 92 cents a bushel
a week or 10 days later. Defendant was not thus prej-
udiced. Later in the trial the state and defendant stipu-
lated that the market value of wheat on the date men-
tioned was 88 cents a bushel and the record indicates
that the jury estimated the value of the stolen property
on that basis.

Testimony by the sheriff that defendant confessed his
guilt is also criticised as erroneously admitted. The
point is without merit. The evidence shows that defend-
ant voluntarily made his incriminating statements and
that to procure them no threats were made or induce-
ments offered.

There are other assignments of error, but no substan-
tial ground for reversing the judgment has been pre-
sented.

AFFIRMED.

EUGENE PURCHASE V. STATE OF NEBRASKA.
Frep Decemser 30, 1922, No. 22790,

1. Commerce: TaxarioN. “Interstate commerce cannot be taxed
at all by a state, even though the same amount of tax should
be laid on domestic commerce, or that which is carried on solely
within the state.” Robbins v. Shelby County Taxing District,
120 U. S. 489.

RreurarroN. “The power granted to congress, to reg-
ulate commerce among the states, being exclusive when the
subjects are national in their character, or admit only of one
-uniform system of regulation, the failure of congress to exer
cise that power in any case is an expression of its will that
the subject shall be left free from restrictions or impositions
upon it by the several states.” Robbins v. Shelby County Tazing
District, 120 U. S. 489.

3. : ReeurLaTION: POWERS OF STATES. “A state may enact
laws which in practice operate to affect commerce among the
states—as by providing in the legitimate exercise of its police
power and general jurisdiction, for the security and comfort

LR
it
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of persons and the protection of property; by establishing and
regulating channels for commercial facilities; by the passage of
inspection laws and laws to restrict the sale of articles in-
jurious to health and morals; by the imposition of taxes upon
avocations within its borders not interfering with foreign or ’
interstate commerce or employment, or with business exercised
under authority of the Constitution of the United States.” Rod-
bins v. Shelby County Tazxing District, 120 U. S. 489.

4. INTERSTATE COMMERCE. To take orders for goods in
one state which are to be shipped from another state is an inci-
dent of interstate commerce and comes exclusively under federal
control and is therefore not subject to the burden of state leg-
islation. ’

5. Opnoxious Rurings: REerier. In all that relates solely

and peculiarly to the actual regulation of interstate commerce,
the congress, and not the courts, must be applied to for relief
from a rule of law which may to some appear to be obnoxious,
or to obtain relief by affirmative legislation as the need of the
exigency may require.

Error to the district court for Cass county: JAMES
T. BecLEY, JUDGR. Reversed and dismissed.

Crofoot, Fraser, Connolly & Stryker, for plaintiff in
error. ‘

a

Holmes, Chambers & M ann, contra.

Heard before Morrissey, C.J , LETTON, ALDRICH, DEAN
and Day, JJ., REpICK and SHEPHERD, District Judges.

DEAN, J.

Eugene Purchase, defendant, is the agent of the Grand
Union Tea Company, a New Jersey corporation, which
has its general headquarters in New York city and con-
ducts a branch house at Omaha. In October, 1921, as
an employee of the manager of the Omaha branch, and
as agent of the tea company, defendant took orders in
Louisville from each of three or more residents of the
village for five packages of coffee, each containing five
pounds, which he delivered about two weeks thereafter,
at which time he accepted from each of the purchasers
$2 in payment therefor. For effecting the sales and the
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deliveries so made, without first having paid a prescribed
occupation tax, defendant, upon complaint being filed,
was fined $10 by the police magistrate, which upon appeal
was affirmed by the district court.

Defendant’s contention is that the transaction herein
complained of constituted interstate commerce, and that
his arrest and the fine imposed were therefore violative
of the federal Constitution relating to that subject. To
have the proceedings reviewed, a petition in error has
been filed in this court. '

The municipal ordinance in question contains this
among other provisions: ¢“Retail sellers of goods and
merchandise and peddlers not having a permanent place
of business in this village, whether said goods and mer-
chandise are sold by sample or by taking orders or other-
wise, per day, two ($2) dollars, this not to include com-
mercial travelers, selling to dealers only.” The penalty
for a violation of the ordinance is a fine of not less than
$5 nor more than $100.

In addition to the preceding statement of facts, the
stipulation on which the case was tried, sets forth that-
defendant, as agent of the company, traveled in an auto-
mobile furnished by the company when taking the orders
and also in transporting the five-pound coffee orders from
Omaha to Louisville: that the purchasers were not en-
gaged in the retail business at Louisville at any time
herein mentioned, nor was defendant at the time a com-
mercial traveler selling goods to dealers in Louisville;
that the tea company is a seller of goods prepared and
manufactured by Jones Brothers Company, a New York
" corporation; that the goods when manufactured are
packed and marked with the label of-the Grand Union
Tea Company and delivered to it at the factory, from
which place they are forwarded by the tea company for
sale and distribution to various parts of the United
States; that the tea company sells a small part of its
merchandise at retail in its Omaha store; that the prin-
cipal part of its business in Nebraska is done through
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solicitors who go regularly from place to place on fixed
routes soliciting and taking orders for future delivery;
that the orders for each of the five-pound packages of
coffee were delivered by defendant personally to the
Grand Union Tea Company’s Omaha store, where they
were accepted and approved by the manager, and suck
five-pound packages were filled from larger fifty-pound
cartons or containers of bulk coffee which had been
shipped from Brooklyn, New York, a distributing point
of the tea company, and consigned to itself at Omaha;
that the five-pound coftee packages were delivered to de-
fendant, who in turn delivered them to the Louisville
customers, from whom he collected the purchase price:
that for his services defendant was allowed a certain
percentage of the original price as a commission; that
he did not sell the coffee at retail from his said auto-
mobile in any other manner than by taking orders for
future delivery; that in the event said five-pound coffee
orders had not been accepted by the Louisville customers
they would have been returned to the Omaha store and
‘placed in stock for sale over the counter; that the “fifty-
pound cartons of bulk coffee which were broken to fil!
the five-pound orders of said Louisville, Nebraska, cus-
tomers after they had been delivered by the carrier to,
the Omaha store were shipped to and addressed to Grand
Union Tea Company, Omaha, Nebraska, and were not
consigned at Brooklyn, New York, the distributing point
of said Grand TUnion Tea Company, to said defendant
nor to said Louisville, Nebraska, customers;” that the
five-pound coffee packages were the property of the com-
pany, charged to the account of its Omaha branch, until
actually delivered to the Louisville customers; that all
cards, memoranda or information concerning the Louis-
ville customers belong to the Grand Union Tea Company;
that the Omaha store does not keep a stock of goods on
hand with which to fill all orders taken by its solicitors.

The stipulation in part, and more particularly that
part which follows, we are informed by the brief of de-
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fendant, is adapted almost verbatim from the opinion
iu Grand Union Tea Company v. Evdns, 216 Fed. 791,
and reads: “The Omaha store does not keep a stock of
goods on hand with which to fill all orders taken by its
- solicitors, but experience has shown the manager thereof
about how many orders will come in each day and each
week in the usual course of trade, and in order to fill
the continually recurring orders he will anticipate by
a few days only the procurement of goods sufficient to
fill such orders by ordering them from a distributing
point of the Grand Union Tea Company at Brooklyn,
state of New York. All goods are ordered from Brook-
Iyn, in the state of New York, in no greater amount than
is necessary to fill the recurring orders received in the
usual course of trade, and so as to match orders which
are being taken when the goods to fill them are in transit,
the goods do not arrive at the store in Omaha until after
the orders from the customers have actually been taken
and probably one-half thereof actually received by the
Omaha store manager, and that all of the merchandise
involved in this action was outside the state of Ne-
braska at the time the orders were taken and were later
filled from those goods. Coffee is usually received in bulk
in fifty-pound packing cases, cartons or parcels, which are
unpacked in the Omaha store and kept separate and
apart from the goods held for local sales. Said five-
pound coffee orders in controversy received personally
from defendant, and accepted and approved by the man-
ager of the Omaha store, were filled from said fifty-pound
cartons by the employees of the Omaha store. At the
time said five-pound coffee orders from said Louisville,
Nebraska, customers in controversy were received from
said defendant and accepted and approved by the manager
of the Omaha branch of said Grand Union Tea Company
at Omaha, Nebraska, on or about October 14, 1921, until
on or about October 28, 1921, when said orders were
filled, there was over 25 pounds of coffee on hand in said
Omaha, Nebraska, warehouse, but same was intended for
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and used to fill orders for other customers. Said orders
were filled from broken original packages in five-pound
lots to suit the orders of the several Louisville, Nebraska,
purchasers previously taken. Said fifty-pound cartons
of coffee from which said orders were filled had here- -
tofore been brought into the state of Nebraska in inter-
state commerce. Said five-pound packages of coffee de-
livered to Mrs. John Davis, Mrs. Clara Grassman, Mrs.
Emily Benedict, and others, in said village on October
28, 1921, by defendant were not in the same form and
condition as when received by the manager of the Grand
Union Tea Company at Omaha, Nebraska. The original
orders taken from said Louisville, Nebraska, customers
were never transmitted to the distributing point of the
Grand Union Tea Company at Brooklyn, New York.”

In support of the argument, counsel for the village cite
In re Agnew, 89 Neb. 306, and contend that under that
decision the judgment of the district court must be af-
firmed. The argument is not persuasive. In the Agnew
case the original packages of goods included in the for-
eign shipment were broken by the consignee upon ar-
rival, and the contents, in smaller units, which consisted
of many small five cent packages of crackers, were dis-
played and offered for sale in this state by Agnew at his
place of business “in his regular retail trade, singly or in
numbers to suit his customers.” We there held that the
goods, when so submitted to the trade in the usual course
of business, became a part of the commerce of the state
and were, of course, as such, subject to the police power
under the pure food law. In re Page, 89 Neb. 299, is #
companion case which is substantially to the same effect.
Neither case is in point.

The present case presents a different state of facts. The
stipulation, inter alia, specifically discloses “that all of
the merchandise involved in this action was outside of
Nebraska at the time the orders were taken and were
later filled from those goods.”
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In Caldwell v. North Carolina, 187 U. 8. 622, it was
held that a transaction, such as the one under discussion,
is not deprived of its interstate character, even though
the articles were sent from another state to the vendor’s
agent, for delivery to the purchaser, instead of being sent
directly to the purchaser. It is there said that if the
vendor had sent the articles by express it would not have
subjected the transaction to state taxation, and the fact
that they were sent as freight and received by an agent
who made the delivery to the purchaser did not change
the interstate character of the transaction. It is to be
remembered, too, that in the case before us the goods
were shipped by the company to itself at Omaha, and that
the title did not pass to the respective purchasers until
the goods were actually delivered to them by defendant
at Louisville. Caldwell v. North-Carolina, 187 U. S. 622.

True, the five-pound coffee packages were made up from
coffee taken out of the fifty-pound cartons or containers,
but that was a mere incident, a detail in the transaction,
as shown by adjudicated cases berein cited, which does
not affect interstate character and is therefore not con-
trolling. In Grand Union Tea Co. v. Evans, 216 Fed.
791, hereinbefore cited, the fundamental principle is em-
phasized, namely, that the fact of taking orders in one
state for goods to be shipped from another state consti-
tutes interdtate commerce, “exclusively under federal con-
trol and not subject to the burden of state legislation.”
The writer goes on to say that the general principles in-
volved have so often been announced by the supreme
court of the United States as “to cause them to be ele-
mentary. Browning v. City of Waycross, 233 U. 8. 16,
decided April 6, 1914. The sole question, therefore, in
any given case, is whether the manner in which the busi-
ness is carried on comes within the rules laid down.”
Crenshaw v. State, 227 U. 8. 389; Stewart v. People, 232
U. S. 665; Mt. Holly Springs Borough v. Wilt, 43 Pa.
Co. Ct. 566.
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Robbins v. Shelby County Tawing District, 120 U, S.
489, is a leading case. Mr. Justice Bradley wrote the
opinion for the court, and among other things, said: “The
negotiation of sales of goods which are in another state,
for the purpose of introducing them into the state in
which the negotiation is made, is interstate commerce.”
Certain principles were then elaborately discussed as hav-
ing been established by the decisions of the court. Among
these was that the federal Constitution having given to
congress the power to regulate commerce among the sev-
eral states, that power is necessarily exclusive in matters
pertaining to subjects which are national in their charac-
ter, and that even though congress, in view of its exclusive
jurisdiction, may fail to make express regulations, its
silence shall be taken to indicate that its will is that the
subject shall be left free from any restrictions or impo-
sitions by the states. An exception is noted, however, in
the Robbins case as to matters of local concern only, and
which may “incidentally affect commerce, such as the
establishment and regulation of highways, canals, rail-
roads, wharves, ferries, and other commercial facilities;
the passage of inspection laws to secure the due quality
and measure of products and commodities ; the passage
of laws to regulate or restrict the sale of articleg deemerl
injurious to the health or morals of the community.” The
opinion concludes: “In a word, it may be said that in
the matter of interstate commerce the United States are
but one country, and are and must be subject to one gys-
tem of regulations, and not to a multitude of systems.
The doctrine of the freedom of that commerce, except as
regulated by congress, is so firmly established that it is
unnecessary to enlarge further upon the subject.”

In Brennan v. Titusville, 153 U. 8. 289, at page 302, it
is said: “It is undoubtedly true that there are many
police regulations which do affect interstate commerce,
but which have been and will be sustained as clearly
within the power of the state; but we think it must be
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considered, in view of a long line of decisions, that it is
settled that nothing which is a direct burden upon in-
terstate commerce can be imposed by the state without
the assent of congress, and that the silence of congress in
respect to any matter of interstate commerce is equivalent
to a declaration on its part that it should be absolutely
free.”
., Jewel Tea Co. v. Lee’s Summit, 189 Fed. 280, is strik-
ingly in point. Complainant owned a Chicago store and
employed an agent who went from house to house in
defendant city soliciting orders for tea, coffee, and other
like articles. The orders were reported by mail to the
Chicago house by the agent, but he did not give the names
of the prospective purchasers, merely stating in his re-
port that a certain number of purchasers would each
take a pound or more of tea or coffee or other articles as
the case might be. Upon receipt of the orders the ar-
ticles were each put up in cartons or packages corre-
sponding to the orders, and the separate packages so -
wrapped were all placed in a large box and shipped to
Kansas City, where the required number were taken out
and reshipped to the agent at the defendant city, who
delivered the goods, collected the price, and took mnew
orders for the next delivery. After a hearing on the
merits the defendant city was enjoined from enforcing an
ordinance requiring a license of $1 a day for selling mer-
chandise from wagons. The following excerpt taken from
the Jewel Tea Co. case may perhaps be of interest to
those having in charge the administration of municipal
affairs:

“Ordinances, as well as statutes, like this, are in all
instances artfully drawn; and their fairness and equality
insisted upon. But courts do not observe mere words or
phrasing, but look to the substance, effect, and meaning,
and, when those are ascertained, enforce the rights of the
parties. The ordinance in question is clearly one to com-
pel the people, in the interest of local merchants and
middlemen, to buy their necessities from them; and be-
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cause of such influences, the officers first adopt, and then
seek to enforce, such regulations, so as to eliminate out-
side venders of merchandise, including the necessary ar-
ticles of food for every family table. The stale argument
that the local resident, who votes, and who pays the taxes,
and otherwise maintains the town, and bears the local
burdens, should be given these privileges as against the
outsider and nonresident, is in all such cases strongly
urged. The tax of $1 per day is not intended as a mea-
sure to raise revenue, but is intended to be, as it will be,
if enforced, a measure to prohibit all kinds of competi-
tion by outsiders. There is nothing new in all this. It
was done by New York and Rhode Island before we had
a government. It was the central thought for the crea-
tion of our government; and because of such interference
the commerce clause was put in our national Constitu-
tion, giving to congress, and it alone, the power to regu-
late commerce between the states.”

In dealing with the facts before us we have looked to
the substantial rights of the parties, as they were created
by the federal Constitution, and have applied the law, as
interpreted by the federal courts, to the substance of the
transaction. To be sure the fifty-pound cartons of coffee
were broken upon arrival at Omaha and the five-pound
packages were made therefrom. In the Grand Union
Tea Company case the same thing was done. But neither
in that case nor in the present case has the spirit of the
law been violated, but its real meaning and its true intent
has been applied.

The sum of the whole matter is that, in all that relates
solely and peculiarly to the actual regulation of inter-
state commerce, the congress, and not the courts, must
be applied to for relief from a rule of law which may to
some appear to be obnoxious, or to obtain relief by af-
“firmative legislation as the need of the exigency may re-
quire.

It clearly appears that the defendant was wrongfully
arrested and that the fine was unlawfully imposed. An
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examination of the record leads us to conclude that the
ordinance imposes a burden upon interstate commerce
and is therefore unconstitutional and void.

It follows that the judgment of the district court must
be and it hereby is reversed, with directions that the ac-
tion be dismissed.

REVERSED AND DISMISSED.

CARL LANNING V. STATE OF NEBRASKA.
FiLep DecemBer 30, 1922. No. 22793.

Rape. Defendant was convicted of committing a rape upon the
person of a female child under the age of 18 years, to wit, of
the age of 16 years, and not previously unchaste. Held, that
there is sufficient evidence to support the verdict and that the
record is without reversible error.

ERrRrOR to the district court for Richardson county:
JoHN B. RAPER, JUDGE. Affirmed.

Jean B. Cain and F. A. Hebenstreit, for plaintiff in
error.

Clarence A. Davis, Attorney General, Chailes S. Reed
and R. C. James, contra.

Heard before Morrissey, C. J., ArpricH, DAy and
Dpan, JJ., REpICK and SHEPHERD, District Judges.

DEan, J. ‘

Carl Lanning, defendant, was indicted by a grand jury
in and for Richardson county, October 21, 1921, and by
that body charged with having forcibly committed a
rape upon the person of Viva Nichols, a female child
under the age of 18 years, to wit, of the age of 16 years,
and not previously unchaste. When the case was tried
in the district court the jury found the defendant guilty.
Thereupon the court sentenced him to the state reforma-
tory for men for a period of three years. Defendant
prosecutes error.
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The statute under which the prosecution is laid reads:
“Whoever shall have carnal knowledge of any other
woman, or female child, than his daughter or sister, as
aforesaid, forcibly and against her will; or if any male
person, of the age of eighteen years or upwards, shall
carnally know or abuse any female child under the age
of eighteen years, with her consent, unless such female
child so known and abused is over fifteen years of age
and previously unchaste, shall be deemed guilty of a rape,
and shall be imprisoned in the penitentiary not more than
twenty nor less than three years.” Comp. St. 1922, sec.
9551.

On the date of the alleged offense, namely, June 8§,
1921, the prosecutrix was a month and a day past the
age of sixteen years. The defendant then lacked thres
months of being twenty. On the evening of that day de-
fendant called at the home of the family where the prose-
cutrix was employed as a domestic and she accepted his
invitation to go buggy-riding with him. After they had
ridden about a mile she discovered that a young man
named John Rutz, who was about defendant’s age, was
standing on the back of the buggy, and when he found
that his presence was discovered by her he got into the
buggy and rode with them. Shortly afterward, upon her
request, defendant told her that he would return with-
her to her home. Instead of taking her home as he
promised, defendant permitted Rutz, who was driving,
to pass the intersection where they should have turned
off. - This was done, on the pretext of Rutz, that they
might go to the home of a neighbor girl, whom he named,
and have her accompany them in their drive. Instead of
doing so they came up to a schoolhouse, and Rutz, who
did most of the talking at the time, proposed that they
all get out, but she refused. The buggy was then driven,
according to prosecutrix’ evidence, to a lonely spot on
the bank of a creek having its slope bordered with timber
and underbrush. No houses were anywhere near. At
this point the buggy was stopped and both of the young
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men jumped out. Rutz tied the horses to a tree. She
remained in the buggy, but the defendant told her she
had to get out. She refused. After more solicitation on
his part, and her continued refusal, defendant jerked the
buggy cushion out from under her, and throwing it dowu
beside the buggy he seized her by the hand and, dragging
her violently out of the buggy over the wheels to the
ground, he threw her down on the cushion, where he com-
mitted the offense for which he was indicted. She said
that she resisted to the extent of her ability but that he
overpowered her. As soon as defendant accomplished his
purpose Rutz in a like manner violated her person.

Immediately thereafter defendant and Rutz promised
to take her home, and again upon their promise she
got in the buggy, but instead they drove to a vacant
church house. It was now about 10:30 or 11 o’clock in
the nighttime. They stopped and told her she had to
get out. She again refused. The two young men then,
each grabbing a hand, forcibly pulled her out of the
buggy and took her into the church, where the defendant
and Rutz, in the order named, again repeated the same
offense. She testified that Rutz, apparently on account
of her resistance, became very angry and applied to her
a vile and abusive epithet, and at the same time drawing
a knife from his pocket, and, accompanied by additional
threats, slightly wounded one of her legs. All of this
was done in the presence and hearing of defendant. It
may here be added that all of the assaults and the of-
fenses which were perpetrated by defendant and Rutz
on the night in question, upon the person of the prosecu-
trix, were committed in the presence of each other. Upon
their return to the home of her employer, between half
past 12 and 1 o’clock in the morning, she told both of
her assailants that she was going to tell about their
conduct, to which Rutz, in the presence and hearing of
defendant, replied: “You better not, you will never be
able to tell anything else.”

.Besides the evidence of the prosecutrix, a disinterested



470 NEBRASKA REPORTS. [Vor. 109

Lanning v. State.

witness testified that Carl admitted his guilt to him and
at the same time, with a vile epithet, he dared the wit-
ness to tell it. Another witness testified that he heard
defendant say to Rutz: ‘“Have you heard anything of
the deal we pulled off with Pete (the childhood nick-
name of the prosecutrix)?” and that Carl, with an oath,
said: “No and we won’t, she is afraid to tell it.” An-
other witness, a married woman living in the neighbor-
hood, overheard defendant admit his guilt and at the
time he dared his hearer to tell it. It may here be
noted that the prosecutrix told her father and mother
about the occurrence about a month after it happened.

Defendant did not testify. Consequently he did not
deny the act of sexual intercourse, but for his defense he
relies mainly upon the contention that the prosecutrix
was unchaste at the time of the commission of the al-
ledged offense. He maintains that under section 9551,
Comp. St. 1922 the court should have instructed the
jury to return a verdict in his favor. To establish the
plea of unchastity defendant introduced the testimony
of several young men of about his own age. They testi-
fied that they had illicit relations with the prosecutrix
more than three years before the time of the trial then in
progress. One or two testified to illicit relations with her
as having occurred but a few days before June 8, 1921,
one of them being, as we have seen, John Rutz, hereinbe-
fore mentioned, who is now under bond to make an ap-
pearance in court. Each of them related their respec-
tive stories in detail. The jury heard their evidence and
that of the prosecutrix who, upon a searching cross-ex-
amination, denied their every allegation. She further
testified that she had never had sexual intercourse with
any male person until the night of June 8, 1921. Evi-
dently the jury believed her and disbelieved her accusers.
‘Where, as in the present case, there is sufficient evidence
to support the verdict it is elementary that we will not
hold that the jurors, as triers of fact, are not justified
in their deliberate conclusion.
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There is evidence in the record tending to prove that
the general reputation of the prosecutrix for chastity
in the community where she resided from her infancy
was good. Aside from the testimony of the young men,
not a voice was raised to contradict the evidence of the
.witnesses produced by the prosecution on this point.

The stories of the young men, in their attempts to
traduce the reputation of the prosecutrix, are improbable
in the highest degree. Their grossly sordid recitals, with
respect to the illicit relations which they maintained they
had, and which they said they had seen others have with
the prosecutrix, are unprintable and almost quite beyond
belief. It is evident that the jury so considered them
when they retired for consideration of their verdict.

Other assignments of alleged error are made with re-
spect to the information and with respect to some of the
instructions. Upon examination we do not find that the
defendant has been prejudiced in his substantial rights
upon the merits in the respects noted by counsel.

The conclusion is that there is sufficient evidence to
support the verdict. The judgment of the district coury
must be and it hereby is

AFFIRMED.

Morgissey, C. J., dissenting.

I dissent from the conclusion reached by the majority.
This cause was tried and submitted on the theory, not
that defendant was guilty of having carnal intercourse
with the prosecuting witness by force, but with her con-
sent, and the testimony mentioned in the majority opinion
which indicates that force and violence were used is based
sclely upon the testimony, in chief, of the complaining
witness. On cross-examination she testified freely and
frankly that she offered no resistance. Her statement in
regard to the assault upon her with a knife by one of
the party is also fully discredited by her own testimony,
given on cross-examination. The trial court evidently
took the view that no force was used and instructed the
jury on that theory. I shall not set out the scandalous
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story contained in the bill of exceptions, but, to my mind,
the testimony shows conclusively that prior to the time
set out in the indictment prosecutrix was unchaste and
that the evidence is insufficient to support the finding of
the jury.

TrOMAS W. G. CoOX, APPELLANT, V. W. T. Youne, Jr.,
APPELLEE.
Ficeo Decemser 30, 1922. No. 22161,

1. Mortgages: INTENT. “Whether a deed absolute on its face is
a sale or a mortgage depends upon the intention of the parties,
and such intention is to be gathered from their declarations and
conduct, as well as from the papers which they subscribed.”
Sanders v. Ayres, 63 Neb. 271,

Deep  As Securiry: ParoL EVIDENCE. “Where it is
sought to vary the effect of a deed of conveyance by parol testi-
mony so as to declare it to be a mortgage, the evidence must
be clear, convincing, and satisfactory in its nature in order to
warrant a court to grant the relief prayed” O’Hanlon v. Barry,
87 Neb. 522,

3. Evidence.examined, and held that the transaction is an absolute
sale, and not one of security.

ArpeAL from the distriet court for Banner county:
RALPH W. HOBART, JUDGE. Affirmed.

L. L. Raymond, for appellant.
Mothersead & York and Rodman & Rodman, contra.

Heard before Morrissey, C.J., Rosg, DAYy and Frans-
RURG, JJ., SHEPHERD, District Judge.

Day, J.

By this action Thomas W. G. Cox, the plaintiff, seeks
to have a certain deed executed by himself and wife to
the defendant declared to be a mortgage, and that he be
permitted to redeem therefrom. The defendant denied
that the deed was intended to be a mortgage, and by way
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of cross-petition prayed that the title to the land de-
scribed be ‘quieted and confirmed in him as against the
claim of the plaintiff. The trial resulted in a judgment
denying the plaintiff’s claim and dismissing his cause of
action, and also quieting and confirming the defendant’s
title to the land. TFrom this judgment the plaintiff
appeals. C

The plaintiff’s brief contains no formal assignments of
error or points of law relied upon for a reversal of the
judgment, but it is quite apparent from the argument
that he contends that the judgment is contrary to the
evidence. The record shows that on September 2, 1919,
the plaintiff purchased from one Erskine a tract of land
in Banner county, consisting of 865 acres, for an agreed
price of $61,362.89. He paid thereon in cash $21,587.89,
and agreed to pay a further sum of $6,000 on March, 1;
1920, and also assume a mortgage then upon the land
for $33,775. A warranty deed was executed, in which
the plaintiff was named as grantee, and the deed, to-
gether with the contract of purchase, was placed in
escrow in the bank at Kimball to be delivered to the
grantee upon the payment of $6,000 on March, 1, 1920.
As the day for making this payment approached, it be-
came apparent to the plaintiff that he would experience
difficulty in meeting the payment. Sources from which
he expected money failed, and he was unable to borrow
the amount necessary to make the payment at the bank,
although he made application at several places for such
a loan. Under these circumstances the plaintiff and
defendant entered into negotiations which, according to
defendant’s testimony, terminated by the defendant pur-
chasing the land. The defendant paid to the plaintiff a
sum sufficient to meet the $6,000 due on the purchase
price of the land; also an amount necessary to pay the
lease rent on a school section leased by the plaintiff, and
also to pay interest on the $33,775 mortgage, and the
taxes on the land, in all aggregating the sum of §7,676.90.
At that time the plaintiff and defendant went to the bank
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where the deed was held in escrow; paid the $6,000 to-
gether with the interest upon the loan, and the deed was
delivered to the plaintiff. Thereupon the plaintiff and
his wife executed and delivered to the defendant a deed
to the land, and also assigned to the defendant the school
land lease. At the same time, in furtherance of the
agreement between the parties, the defendant executed a
contract agreeing to sell back the land to the plaintiff
at any time prior to October 1, 1920, upon the payment
of $11,000. The agreement also provided that the plain-
tiff was to have possession of the land for the year, and
to receive the  rents and profits which, according to the
testimony, amounted to $2,000, and would have been
more but for a hail storm which destroyed a part of the
crop. ,

* The plaintiff’s testimony sustains his theory that the
advances of $7,676.90, by the defendant were a loan;
that plaintiff agreed to pay in redemption of the property
$11,000. 'The plaintiff now claims that the contract was
usurious; that the deed and the assignment of the lease
were given only as security for the loan, and prays that
he be permitted to redeem the land on payment of the
amounts advanced by the defendant, with interest.

The only witness as to the main features of the con-
tract were the plaintiff and the defendant, and their tes-
timony is in direct contradiction. According to the
plaintiff’s’ version, the transaction was a loan; while, ac-
cording to the defendant’s testimony, it was an out and
out sale with a contract to repurchase.

The rule of law governing this case is announced in
Snoke v. Beach, 105 Neb. 127, wherein it is said:
“Whether a deed absolute on its face is a sale or a mort-
gage depends upon the intention of the parties, and such
intention is to be gathered from the declarations and con-
duct of the parties, as well as from the papers which they
subscribe * * * The rule is also established in this
state that, where it is sought to vary the effect of a deed
absolute on its face by parol testimony so as to declare

S
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it to be a mortgage, the evidence must be clear, convine-
. ing, and satisfactory before a court is warranted in ad-
judging it to be a mortgage.” These propositions find
support in Sanders v. Ayres, 63 Neb. 271, Kemp v. Small,
32 Neb. 318, and O’Hanlon v. Barry, 87 Neb. 522.

TFrom an examination of the entire record, we are led
to conclude that the plaintiff failed to establish his case
by ciear, convincing, and satisfactory proof, which the
law requires.

The judgment of the district court is, therefore,

AFFIRMED.

ALPHONSE LAMMERS, APPELLANT, V. HANS CARSTENSEN,
' APPELLEE.
FiLep DecEMBER 30, 1922. No. 22166.

1. Negligence: QUESTION FOR JURY. Evidence set out in the record
held sufficient to submit to the jury the question as to whether
the defendant was negligent.

2. Appeal: AFFIRMANCE. Where there is substantial evidence sup-
porting the verdict of a jury, the judgment will not be disturbed
unless upon the whole evidence it appears that the verdict is
clearly wrong.

AppraL from the district court for Cedar county:
Guy T. GravEs, JUDGE. Affirmed.

H. E. Burkett, for appellant.

A. R. Davis and Frank P. Voter, contra.

Heard before Morrissgy, C. J., Rosg, DAy and I'LANS-
LURG, JJ., SHEPHERD, District Judge.

Day, J. .

Alphonse Lammers, the plaintiff, brought this action
against the defendant, Hans Carstensen, to recover dam-
ages to the plaintiff’s automobile, alleged to have been
caused by the negligence of the defendant, which resulted
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in a collision between the automobiles of the respective
parties. The trial resulted in a verdict and judgment for
the defendant. Plaintiff appeals.

The errors relied upon for a reversal of the case are:
That the verdict is against the testimony; that it was
rendered in disregard of the court’s instructions; and
that the court erred in failing to give an instruction
asked by the plaintiff.

The record shows that on the afternoon of June 20,
1920, Miss Jessie Rees had possession of the plaintiff’s
Buick automobile as bailee, and was driving the car on
a trip from Hartington, Nebraska, to Wayne, Nebraska.
Besides herself, three other persons were in the car. The
highway over which she was driving ran past the de-
fendant’s residence, on a farm about two miles southeast
of the town of Laurel. At and near the place of the
collision the roadway was graded up to a width of about
24 feet, had a hard, smooth surface, and was in splendid
condition. As the plaintiff’s car was being driven south
along this highway at a rapid rate of speed, the de-
fendant drove his car, a Dort, from his premises, ap-
proaching the highway from the west. There was a row
of trees along the north side of the defendant’s private
driveway, leading to the public highway, and also a row
of trees on the west side of the public highway. The low
branches and heavy foliage of these trees obstructed the
view toward the north of a person in a car coming out
of the private driveway, until the west side of the road-
way was reached. The same obstruction also prevented
a driver of a car approaching from the north from seeing
an automobile coming out of the private driveway. Just
as the front wheels of the defendant’s car entered upon
the west side of the roadway, defendant saw the plain-
tiff’s car approaching on the west side of the roadway
about 150 feet distant, traveling at a high speed. In
describing the situation, he says the car was coming in
a cloud of dust at 40 to 50 miles an hour. Miss Rees.
the driver of plaintiff’s car, testified that she was driving
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between 25 and 30 miles an hour. Defendant was driv-
ing, according to his estimate, between 3 and 4 miles an
hour, and, according to plaintiff’s testimony, from 7 to &8
miles an hour. Confronted by this sudden emergeney,
the defendant concluded that he did not have time to
cross the roadway far enough to permit plaintiff’s car to
pass in his rear, and therefore immediately stopped his
car, which left his car standing crosswise of the roadway,
the rear wheels being about 2 feet east of the west line
of the roadway. Miss Rees, acting on the assumption
that the defendant would drive on across the road,
steered her car to the right, intending to pass in the rear
of the defendant’s car. A bank along the west side of
the roadway at that precise point prevented Miss Rees
from turning further to the right than she did. She also
applied the brake in an endeavor to stop. In this situ
ation the plaintiff’s car collided with the rear end of de-
fendant’s car with such force as to turn plaintiff’s car
completely over twice, leaving it standing right side up
on a little bank at the side of the road about 50 feet from
the point of collision. The plaintiff’s car was badly
damaged, and defendant’s car suffered but little injury.

Under the facts, as shown by the record, we are of the
opinion that whether the defendant was negligent in
stopping his car as he did was a question for the jury
to determine. A sudden emergency was presented by the
gituation, in which all the.parties were placed in a po-
sition of peril, and quick determination and quick action
was required. If the plaintif’s car was moving at the
rate of speed estimated by some of the witnesses, or if
the distance from the scene of the accident was as given
by one of the witnesses, approximately 2 seconds elapsed
between the time the approaching car could have been
seen and the impact. Taking any view of the testimony, it
is plain that but 3 or 4 seconds intervened between the
time the plaintiff’s car could have been seen and the col- -
lision.

Users of the highway are required to exercise reason-

f
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able care. What is reasonable care must in each case be
" determined by its own peculiar facts and circumstances.
As we view the testimony and the circumstances, the
case was peculiarly one within the province of the jury.

The rule is well established that, where there is sub-
stantial evidence supporting the verdict of a jury, the
judgment will not be disturbed unless upon the whole
evidence it appears that the verdict is clearly wrong.

The instructions given by the court fully and fairly
submitted the questions presented by the record to the
jury. The verdict, as we view it, is responsive to the
evidence and not contrary to the instructions.

The instruction asked for by plaintiff, the refusal of
which is assigned as error, -was equivalent to an in-
structed verdict in his favor, and was properly refused.

Upon an examination of the record we find no error.
The judgment of the district court is, therefore,

AFFIRMED.

NELLIE IZLLIOTT, APPELLEE, V. CITY OF OMAHA, APPELLANT.
FiLep DecEMmbir 30, 1922. No. 22174,

1. Municipal Corporations: PENsions: LiNE orF Duty. The con-
tracting of a disease (in this case pneumonia) in the line of
duty, resulting in death, is within the meaning of section 2517,
Rev. St. 1913, which provides for a pension to the widow or
minor children of a deceased fireman in a paid fire department
of a city of the metropolitan or first class, whose “death is caused
by or is the result of injuries received while in the line of
duty.”

2. : : . Evidence examined, and held sufficieant
to submlt to the jury the guestion whether the contracting of
pneumonia by the deceased occurred while in the line of duty
as a fireman, and whether his death was the result of such a
disease.

Appearl from the districet court for Douglas county:
CHARLES LESLIE, JUDGE. Affirmed.
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Dana B. Van Dusen and John F. Moriarty, for appel-
Jant.

Kennedy, Holiand, De Lacy & McLaughlin, contra.

Heard before Morrissgy, C. J., AvrpricH, DAY and
FLaNSBURG, JJ., REDICK, District Judge.

Day, J.

Action by Nellie Elliott against the city of Omaha to
recover $150 claimed to be due her as a pension, as the
widow of Harold B. Elliott, deceased, who at the time
of his death was a member of the paid fire department
of defendant city, and who, it is alleged, died as the
result of injuries received while in the line of his duty
as such fireman. The trial resulted in a verdict and
judgment for the plaintiff. Defendant appeals.

The plaintiff’s action is based upon section 2517, Rev.
$t. 1913, which provides: “In case of the death of any
fireman in a paid fire department in any city of the
metropolitan, or first class, while in the line of duty,
or death is caused by or is the result of injuries received
while in the line of duty, then the same rate of pension
as herein provided for in the next preceding section shall
be paid to the widow or minor children of such deceased
fireman, as provided in such section.” The preceding
section mentioned in section 2517, in so far as it relates
to the present inquiry, provides, in substance, for a pen-
sion to retiring firemen of at least 50 per cent. of the
amount of salary such retiring fireman was receiving at
the time he retired, but in no case shall the amount of
the pension be less than $50 a month; that, upon the
death of any such retired fireman, the same rate of pen-
sion as herein provided shall be paid to the widow of
such deceased fireman, during such time as she shall:
remain the widow of such deceased fireman.

The record shows that Harold B. Elliott was a member
of the paid fire department of defendant city from No-
vember 18, 1908, until November 12, 1918, the time of his
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death; that his salary was $100 a month; that the plain-
tiff is his widow, and is still unmarried; and that the
deceased died of pneumonia. The real issue presented
is whether the words, “injuries received while in the line
of duty,” in the section of the statute above quoted, are
broad enough to include disease contracted while in the
line of duty, and the further question whether the facts
in this case are sufficient to show that the disease was
contracted in the line of duty.

It will be noted that the statute provides for a recovery
when “death is caused by or is the result of injuries re-
ceived while in the line of duty.” The word “injury,”
in ordinary usage, is one of very broad significance, and
includes any hurtful or damaging effect which may be
suffered by any one. Standing alone, it has no more
application to a hurt or damage arising from violence
than to any other injurious influence. That a disease is
a hurt or damage to the physical system seems too plain
to require argument. The work of a fireman is of great
importance to the community, and the public welfare
demands that he be encouraged in the performance of his
dangerous occupation. It is difficult to see why the de-
pendents of a fireman, named-in the statute, should not
be recompensed for his death resulting from disease con-
tracted in the line of duty, the same as dependents of a
fireman who is injured in the line of duty by a falling
wall and dies from such injury. These and other con-
siderations lead us to believe that the word “injuries,”
as used in this statute, was intended to be broad enough
to include the contracting of disease.

Cases arising under compensation acts are not very
helpful to the present discussion, because in most, if
not all, of them compensation is allowed only for in-
juries by accident, arising out of and in the course of
the employment. It will be readily conceded that the
phrase, “injuries received while in the line of duty,” has a
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much broader meaning than the language generally used
in compensation acts.

In State v. Trustees, 138 Wis. 133, the court had before
it for construction a statute essentially like our own.
There, as here, the statute provided for a pension for the
family of a policeman who should die as the result of
injuries received while in the line of duty. It was held
that the contracting of a disease in the line of duty (in
that case, as in this, pneumonia) was an injury within
the meaning of the act. These considerations and others
lead us to conclude that the phrase, “injuries received
while in the line of duty,” does not alone mean that a
fireman must suffer an accident or some violent physical
injury, but includes any hurtful effect which a fireman
may receive in the line of his duty, and includes diseases
contracted in the line of his duty.

The defendant earnestly insists that there is an utter
failure on the part of the plaintiff to show that the
pneumonia which was the cause of deceased’s death was
contracted by him while in the line of his duty, or that
there was any causal connection between his death and
the employment. The record shows that deceased was
2 member of the paid fire department of defendant city;
that he was on duty during the night of November 1,
Triday night, and drove to a fire. That on Saturday,
the 2d, he was detailed to assist in making an inspection
of buildings in the business digtrict, which required him
to go upon every floor of the buildings, to inspect the
wires, floors, windows leading to fire escapes, and in gen-
eral to make a thorough examination of the buildings.
This involved considerable walking, and the going from
one building to another. As to whether he climbed the
stairway in doing this work or used elevators is not
shown. He reported for duty soon after 8:30 o’clock in
the morning for this assignment dressed in regulation
uniform. He wore a heavy blue coat, and a heavy double-
breasted wool shirt, and a cap. The work of inspection
commenced soon after 8:30 a. m. and was concluded a
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little after 12 o’clock. When he left home in the morn-
ing he was feeling all right. What he did between 12
and 2:30 o’clock is not shown. When he arrived home
shortly after 2 p. m., he was perspiring; his undercloth-
ing was wet with perspiration; he was feeling bad; had
chills and fever and aches; and complained that he had
been chilling all the afternoon. He ate no lunch;
changed his wet underclothing for dry; and reported
back for duty at 5:30 in the afternoon. On Sunday he
came home; felt awfully bad; moped around all day;
complained of aches and pains and chills and fever. On
Sunday night he reported for duty at the fire station;
was taken quite sick, and was put to bed. On Monday
he came home in the morning hardly able to walk; was
immediately put to bed; a physician came in about a
half hour; and at that time deceased had double pneu-
monia, a temperature of 106, was delirious, and never
got out of bed again. He died on the 12th of November.
Without objection, the following evidence was received:
“Q. As soon as he got back from the inspection, did he
make any complaint then? A. Yes; he did. Q. What
complaint did he make? A. Well, that he had been
overheated and had chills and fever. You know when
you feel bad how you complain; I cannot remember
just the words he used. Q. Did he say he had chills
and fever before he came home? A. He said he had
been chilling all the afternoon. * * * Q. And then
Monday morning he came home; in other words, after
he got these chills and fever, while making this inspec-
tion he kept getting worse and worse? A. Yes; that is
the way it was.”

From this testimony especially when supplemented by
the expert medical testimony, we are of the opinion that
the jury could very properly say that the chills and fever,
and the subsequent pneumonia, was contracted by the
deceased while in the line of duty, and that his death
was the result thereof.
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The instructions of the court were as favorable to the
defendant’s interest as it could well ask, and there was
no error in giving them.

From what has been said, it follows that the judgment
of the, district court is right, and it is

AFFIRMED.

ELMER J. FREY V. STATE OF NEBRASKA
FirLep DrceMBER 30, 1922. No. 22444,

1. Criminal Law: INDORSEMENT OF WITNESSES DURING TRIAL.
Under section 10087, Comp. St. 1922, the court may in its dis-
cretion permit the names of additional witnesses to be indorsed
upon the information after the trial has begun, and where the
name of a witness has been indorsed on the information before
trial, but omitted from the copy of the information served on
the defendant, and objection is made to such witness testifying
on that ground, it is not error for the court to permit such
witness to testify, where the defendant makes no showing of
prejudice, or does not ask for a continuance or postponement of
the trial.

JupeMENT OF INFERTOR COURTS: ApMISSIBILITY. Before
a judgment of a court of limited jurisdiction is admissible to
prove the fact of the judgment, the record must be sufficiently
complete to show that the court had jurisdiction of the subject-
matter, as well as of the parties.

3. : : . Where it is sought to show a previous
convxctlon of a defendant before a village police magistrate whose
territorial jurisdiction 1is limited to the corporate limits
of such village and for three miles beyond such corporate limits,
and where the entire record offered consists only of the minutes
of the magistrate on his docket, as follows: “State v. Elmer
Frey. 7-3-19. Defendant appears in court, pleads guilty to un-
lawfully having intoxicating liquor, fine $100 and costs $2.50.
Paid by check. Paid fine School Dis. No. 1. Above fines to date,
July 7, 1919, $160. H. S. Smith, Police Magistrate’-——such record
is not sufficiently complete to show that the court had juris-
diction of the subject-matter.

Error to the district court for Thurston county:
AxsoNn A. WELcH, JubpGge.  Remanded, with directons.
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A. R. Oleson, for plaintiff in error.

Clarence A. Davis, Attorney General, and Charles S.
Reed, contra.

Heard before Morrissey, C.J., LETTON, DEAN, ALDRICH
and Day, JJ., SHEPHERD, District Judge.

Day, J.

Elmer J. Frey, the defendant, was convicted upon the
third count of an information which charged him with
‘unlawfully selling intoxicating liquor on June 19, 1921,
in Thurston county, Nebraska. In addition to this charge
the information by appropriate language averred that
the defendant had theretofore been twice convicted for
violating the liquor laws of the state-—once on July 3,
1919, in Thurston county, and again on March 9, 1920,
in Dakota county. The jury found the defendant guilty
as charged in the third count of the information, and
added, “and find that the same is a third offense.” TUpon
this verdict defendant was sentenced to the penitentiary
for a period of six months. To review this judgment he
has brought error to this court.

Numerous errors are assigned and argued in defend-
ant’s brief, some of which need not be noted because they
pertain to rulings of the court in reference to counts in
the information upon which the defendant was not con-
vieted, and errors, if any, pertaining to such matters
would be without prejudice.

It is first urged that the court erred in overruling the
defendant’s motion to quash the information. In sup-
port of this contention it is pointed out that the com-
plaint upon which the defendant was given a preliminary
hearing before the examining magistrate charged the
defendant with three distinct offenses for violating the
liquor laws of the state; that in binding the defendant
over to the district court the magistrate found that therc
was probable cause to believe that the defendant “com-
mitted the offense charged in said complaint.” From
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this it is argued that there is no way to determine which
offense charged in the complaint there was probable
cause to believe the defendant committed. We are of
the view, however, after considering the entire record,
that the defendant’s construction placed upon the magis-
trate’s order is too narrow. TFairly construed, we think
it means .that there was probable cause to believe that.
the defendant committed each offense charged in the
complaint. There was no error, therefore, in overruling
the motion to quash the information.

It is next urged that the court erred in permitting the
witness Harold Goodrich to testify on behalf of the
state, because his name was not indorsed on the copy
of the information served upon the defendant. The
record shows that, when objection was made by de-
fendant’s counsel to the witness Goodrich testifying, the
trial judge asked that the information be handed to
him, and announced that an examination of the infor-
mation showed that the witness’ name was indorsed on
the information, and thereupon overruled the defendant’s
objection. No explanation is made as to how the dis-
crepancy between the original and the copy arose. The
defendant made no showing that he would be prejudiced
in any wise by the testimony of the witness, nor did he
ask for a continuance or a postponement of the trial.

In Sheppard v. State, 104 Neb. 709, it was held thar
under chapter 164, Laws 1915 (Comp. St. 1922, sec.
10087), the court in its discretion may permit the names
of additional witnesses to be indorsed upon the infor-
mation after the trial has begun, and that such action
cannot be availed of as error where defendant makes no
showing of prejudice, nor asks for a continuance or post-
ponement of the trial. The same doctrine is announced
in Kemplin v. State, 90 Neb. 655, and Samuels v. State,
101 Neb. 383. On the request of the county attorney in
the case at bar the trial court granted permission to
indorse the name of the witness upon the copy of the
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information. In view of the holding in the cases just
cited, it would seem to logically follow that the court
in its discretion could permit a witness to testify, whose
name was indorsed upon the information, but had been
omitted from the copy served on the defendant. In such
case, where-an objection is made to such witness testify-
ing on the ground that his name was not indorsed upon
~ the copy of the information, it is proper for the court
to permit the witness to testify, where the defendant
makes no showing of prejudice, or does not ask for a
continuance or postponement of the trial.

The serious question presented by the record, however,
is whether there was sufficient competent evidence of
two prior convictions of the defendant for violating the
liquor laws of the state, and thus subject him to the
penalties of a felony as prescribed by our statute upon
conviction of a third or more offenses for violating the
Hquor laws of the state. A prior conviction of the de-
fendant in Dakota county was shown by a certified copy
of the record of the county court, in which appears the
complaint, the arraignment of the defendant thereon,
his plea of guilty, and the judgment of the court upon
the plea, which appears to be regular in every respect.
The trial court very properly ruled that this record was
sufficient to show a prior conviction of the defendant,
and submitted only to the jury the question of the
identity of the defendant as being the same person named
in the record of the judgment. His identity was shown
beyond question and not denied, so that it would have
been within the province of the court to have given a
peremptory instruection that this record and the testi-
mony as to the defendant’s identity were sufficient to
show one prior conviction.

To further sustain the averment in the information of
a prior second conviction the state, over the objection
of the defendant, introduced the minutes as found in
the docket of the police magistrate of the village of
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Pender, in Thurston county. The minutes had not been
extended in a formal judgment, and were in words and
figures, as follows: “State v. Elmer Frey. 7-3-19. De-
fendant appears in court, pleads guilty to unlawfully
having intoxicating liquor, fine $100 and costs $2.50.
Paid by check. Paid fine School Dis. No. 1. Above
fines to date July 7, 1919, $160. H. S. Smith, Police
Magistrate.” The trial court ruled that the record as
thus made was sufficient proof of a former conviction,
and submitted to the jury only the question of the iden-
tity of the defendant as being the person named in the
minutes of the police magistrate. The sufficiency of the
entries of the police magistrate to constitute a valid
judgment is assailed by the defendant upon a number
of grounds, the principal objection being that the record
fails to show that the police magistrate had jurisdiction
of the subject-matter. With respect to this objection,
we think the rule is well established that, in order to
render a judgment of a court of limited jurisdiction ad-
" missible, the record must be sufficiently complete to show

that the court had jurisdiction of the subject-matter, and
of the parties. 22 C. J. 816, sec. 930. Does the record
show jurisdiction of the subject-matter? Section 4401,
Comp. St. 1922, in so far as it applies to the question
now under consideration, provides in substance that the
territorial extent of jurisdiction of police magistrates
in cities and villages is confined to the corporate limits
of such city or village in which he is elected, and three
miles Deyond such corporate limits. Also the police
magistrate is given jurisdiction over all offenses against .
the ordinances of such ecity or village, and all misde

meanors under the laws of the state where the fine which
may be imposed does not exceed $100 or the imprison-
ment three months. The offense of unlawfully having
possession of intoxicating liquors is a misdemeanor under
the law of the state, and, as such, is cognizable by a
police magistrate, if the offense is committed within the
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territorial jurisdiction of such magistrate. So far as
the record before us is concerned, there is nothing in it
to indicate where the offense was committed. Under
the provisions of the statute above referred to, it is clear
that the police magistrate would have no ]uusdlctwn if
the offense were committed outside of his territorial jar-
isdiction. No presumption can be indulged in to aid
the jurisdiction of an inferior court. In Donald ». Mc-
Kinnon, 17 Fla. 746, it was held that a simple transcript
of a judgment entry does not prove a judgment in a
collateral proceeding, and that before it is admissible
enough should appear to show jurisdiction. In Benn v.
Borst, 5 Wend. (N. Y.) 292, it is said: “A certificate
of a justice’s judgment, to be competent evidence on the
trial of a cause, must show on its face that the justice
rendering the judgment had jurisdiction as well of the
person as of the subject-matter of the suit.” In State
v. Goetz, 65 Kan. 125, it was held that a justice of the
peace has no jurisdiction to try or sentence one for an
offense without a complaint in writing having been filed
before him charging such offense, and that the voluntary
appearance of one before a justice of the peace and his
plea of guilty to an offense without a written complaint,
conferred no jurisdiction upon the justice to render a
judgment. To the same effect are Bigham v. State, 59
Miss. 529, and Wilson v. State, 16 Tex. 246. Additional
authorities supporting this general proposition can readily
be found. Whether the docket entries of the magistrate
were sufficient to show a judgment is a proposition which
we do not consider necessary to pass upon. The failure
of the record to affirmatively show jurisdictional facts
rendered such entries incompetent to establish a prior
conviction. From what has been said, it follows that
the trial court erred in receiving the minutes of the police
magistrate’s record as proof of a prior conviction for
violating the liquor laws of the state.

Our statute (Comp. St. 1922, sec. 3288) provides a
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cumulative penalty for the first, second, and third, or
more, offenses for a violation of the provisions of the
chapter devoted to the liquor laws of the state, the
first and second offenses being misdemeanors, and the
third a felony. The verdict of the jury finding the de-
fendant guilty upon the third count of the information
is clearly established by competent evidence, and, as
before stated, there was undisputed competent proof of
a prior conviction of the defendant in Dakota county.
The finding of the jury that this was a third offense is
in the nature of a special finding, and does not in our
view affect the general finding of the defendant’s guilt.
As the proof of a first or second offense goes only to the
degree of punishment which may be imposed, we see no
reason for remanding the case for a new trial, as it is
apparent that the record of the police magistrate in
Thurston county cannot now be corrected to meet the
objections pointed out against its competency as proof of
a conviction.

Objections are made to the instructions of the court,
which have been considered, and in our opinion they are
not prejudicial.

The defendant’s guilt having been established by the
verdict of the jury, and one prior conviction by undis-
puted testimony being shown, the case is remanded to
the district court, with directions to enter judgment as
upon a conviction for a second offense for violating the
liquor laws of the state.

REMANDED, WITH DIRECTIONS.

CArL J. NOSKY, APPELLEE, V. FARMERS UNION COOPER-
ATIVBE ASSOCIATION, APPELLANT.

- FiLep DEcEMBER 30, 1922. No. 22966.
1. Jury: WoRKMEN’S COMPENSATION Acr: CONSTITUTIONALITY.

Chapter 28 (secs. 3024-3084), Comp. St. 1922, commonly known
as the workmen’s compensation act, which provides that in cases
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arising under part II thereof the court shall have authority
to hear and determine the cause as a suit in equity, is not un-
constitutional because not allowing a jury trial, since the parties
by accepting the provisions of part II thereby waive a trial by
jury.

2. Master and Servant: WorkKMEN’S COMPENSATION Act: WILFUL
NEGLIGENCE: TRIAL BY JURY. Section 3024, Comp. St. 1922,
which provides that the question of whether the injury was the
result of the wilful negligence of the employee is a question
of fact to be submitted to the jury, applies only to cases arising
under part I of the compensation act, and has no application
to cases arising under part II.

— ELecTioN. Where the evidence is silent as
to gn election between part I and part II of the compensation
act, and the case is tried on the theory that the parties wer2
under part II, it will be presumed that the parties were acting
under pért II of the act.

: CasuaL EmproyMENT. Evidence examined, and
held sufficient to sustain the finding and judgment of the trial
court that the employment was not casual.

COMPENSATION AWARD: EXPENSES: PRoor. Where the
evidence shows that certain hospital and nurse expenses have
been incurred by the injured employee, a prima facie case is
made out, and, in the absence of any showing that the expenses
so incurred were unreasonable, such proof will be held to ne
sufficient.

6. Evidence examined, and held sufficient to sustain the findings and
judgment of the trial court.

Arpear from the district court for Otoe county:
Jares T. BreLEY, JUDGE. Afirmed.

W. F. Moran, for appellant.
Andrew P. Moren, contra.

Heard before MoRrISSEY, C. J., Rosg, DAYy and Fraxs-
PURG, JJ., SHEPHERD, District Judge.

Day, J.

This is a proceeding under the workmen’s compensa-
tion act. The plaintiff, Carl J. Nosky, filed a petition
before the compensation commissioner against the de-
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tfendant, for an award for injuries sustained on June 2,
1921, which arose, as he claimed, out of and in the course
of his employment. The compensation commissioner
found in favor of the plaintiff, and awarded him com-
pensation at the rate of $15 a week from June 2, 1921,
until disability ceased. An appeal was taken from this
award to the district court, where upon trial the plaintift
obtdined judgment entitling him to recover compensation
at the rate of $15 a week from June 2, 1921, together
with medical, hospital and nurse expenses in the sum
of $186.66, and a penalty of $78.75 for failure to pay the
award, and an attorney’s fee of $75. From this judg-
nment, the defendant has appealed.

The main error complained of by the defendant is the
ruling of the court denying a jury trial. At the time
the case was called for trial the defendant requested a
jury to pass upon the questions of fact. This request
was overruled. In this connection, it is first urged that
the ruling of the court in denying a jury trial was in vio-
lation of section 6, art. I of our Constitution, which
provides that “the right of trial by jury shall remain in-
violate.” Defendant has not aided us by the citation
of any authority in support of his proposition, except
to cite the constitutional provision. An examination of
the authorities has convinced us that the great weight
of aunthority sustains the rule that, where the employer
and the employee have the right to elect whether they
shall come under the provisions of the compensation act,
and where the act provides for a trial without the in-
tervention of a jury, an election to come within the pro-
visions of the act is a waiver of the right to a jury trial.
Hunter v. Colfax Consolidated Coal Co., 175 Ia. 245;
Hawkins v. Bleakley, 220 Fed. 378; Greene v. Caldwell,
170 Ky. 571. That it is competent for parties litigant
to waive a jury trial is well recognized, and in practice
is a matter of almost daily occurrence. The provisions
of part II of the workmen’s compensation act, which
contemplates a speedy trial without a jury, are not forced
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upon the employer nor the employee. They may avoid
its provisions entirely by taking the steps prescribed
therein. By affirmatively electing to come within its pro-
visions, or by failing to take the steps to obviate its pro-
visions, the employer and employee are under the pro-
visions of part II of the act, and may be said thereby to
have waived the right of a trial by jury.

Defendant also argues that section 3024, Comp. St.
1922, which is a part of the workmen’s compensation act,
specially provides that the question whether an injury
was the result of the wilful negligence of the employee is
a question of fact to be submitted to the jury, and, there-
fore, the court erred in denying a jury trial. An exam-
ination of the whole act, however, clearly discloses that
this section applies only to the provisions of part I of
the act, and has no application to part IL. The pro-
visions of part I apply to those cases only where the
employer or the employee has taken the necessary steps
to relieve himself of the provisions of part II. Section
3035, Comp. St. 1922, provides, in substance, that all
contracts of employment made after the taking effect of
the act shall be presumed to have been made with refer-
ence and subject to the provisions of part II, unless other-
wise expressly stated in the contract, or unless a written
or printed notice has been given by either party to the
other that he does not accept the provisions of part II
The form and manner of giving the notice is also set
forth in this section. There is no claim that either the
plaintiff or the defendant took any steps to bring them-
selves within the provisions of part I of the act, and,
hence, by the provisions of the act their respective rights
must be determined by the provisions of part II thereof.

Section 3060, Comp. St. 1922, provides, in substance,
for a hearing before the compensation commissioner;
that if either party is dissatisfied with the award of the
compensation commissioner the matter may be submitted
to the district court of the county which would have juris-
diction of a civil-action between the parties, “which court
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shall have authority to hear and determine the cause as
in equity, and enter final judgment therein determining
all questions of law and fact in accordance with the pro-
visions of this article.” Without mentioning further pro-
visions of the act, it seems clear that the legislature con-
templated that cases falling under the provisions of part
II should be tried by the court without a jury.

It is next urged that the defendant never employed the
plaintiff to work for it. This contention, however, is not
borne out by the testimony. It affirmatively appears that
the plaintiff was employed by one Schlosser, an employee
of the defendant, who testified that the company gave
him authority to hire the plaintiff, and he did so. This
is not denied.

It is further urged that the employment, if any, was
casual, and therefore not within the protection of the
workmen’s compensation act. It appears, however, that
the plaintiff was employed to work during the absence of
Mr. Schlosser on his vacation; and, while no definite
period was fixed as to the duration of the employment,
this fact alone would not, as we view it, render the em-
ployment casual within the meaning of the compensation
act. The term “casual,” as used in the compensation act,
is defined in Bridger v. Lincoln Feed & Fuel Co., 105
XNeb. 222. TUnder the rule there announced we think the
evidence sufficient to sustain the finding and judgment
of the trial court that the employment was not casual.

It is further contended that the plaintiff’s injuries
were caused by his own wilful negligence, which, if true,
under the terms of the compensation act, would prevent
a recovery. It appears that for the convenience of the
employees of the defendant’s elevator, a device known as
a manlift was installed, which operated by means of a
counterbalanced weight and a rope, by which a person
standing on the manlift would with slight exertion pull
‘himself to the top. When the manlift was on the lower
floor, and not in use, it was necessary to fasten it to pre-
vent the weight from raising it to the top. This was done
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by means of a pin. In some manner the manlift was left
unfastened at the bottom and was carried to the top of the
elevator shaft with such force as to break the cable and
allow the weight to drop to the bottom. The manlift,
however, in some manner became wedged or fastened and
could not be disengaged from the lower floor. The plain-
tiff thereupon climbed a ladder to the manlift, and, ac-
cording to his testimony, not knowing that the weight
had been broken loose from the manlift, stepped upon if,
when it fell to the bottom of the shaft with such force
as to injure the plaintiff’s spine. While there may be
some circumstances in evidence which would tend to
show that the plaintiff knew that the weight had broken
loose from the manlift, the testimony as a whole would
amply justify the findings of the trial court that the
injury was not the result of the plaintiff’s wilful negli-
gence. It has been repeatedly held in this class of cases
that the findings of the trial court, when supported by
competent evidence, will not be set aside unless clearly
wrong. Simon v. Cathroe Co., 106 Neb. 535, and cases
there cited. ' '

Lastly, it is urged that the evidence does not support
the judgment, particularly with reference to the allow-
ance of the hospital and nurse expenses. With respect
to these items, the plaintiff’s evidence does not go beyond
the point that they were incurred by him, and defendant
does not show that they were unreasonable or unjust
charges. Considering the somewhat informal manner in
which cases of this character are tried, we are inclined
to hold that the proof offered was insufficient to make
out a primae facie case, and, in the absence of any at-
tempt to show that the expenses so incurred were unrea-
sonable or exorbitant, it will be held to be sufficient.

An attorney’s fee of $50 is allowed to plaintiff’s coun-
sel for services in this court. .

No prejudicial error appearing in the record, the judg-
ment of the district court is

AFFIRMED.























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































