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Nebraska District of Evangelical Lutheran Synod v. McKelvie,

NEBRASKA DISTRICT OF EVANGELICAL LUTHERAN SyNop
ET AL., APPELLEES, V. SAMUEL R. McKELVIE ET
AL., APPELLANTS.

FoEep Arrir 19, 1922. No. 22424.

1. Schools and School Districts: FoREIGN LANGUACE Law: Coxnsrtr-
TUTIONALITY. The statute (Laws 1921, ch. 61), relating to the
teaching of foreign languages, is a reasonable exercise of the police
power and is not unconstitutional, as being in violation of either
the state or federal Constitution.

2. : : . In its operation it does not deprive
any person of lee liberty or property without due process of law,
nor does it deny the equal protection of the law; nor is it invalid,
as a restriction upon the freedom of religious worship, nor as an
unwarranted interference with the giving of religious instruction.

3. : : . The title of the act, declaring that all
school branches are to be taught in the English language, is suf-
ficiently broad to cover provisions regulating and prohibiting the
teaching of foreign languages. Such provisions are germane to the
subject-matter expressed in the title and are reasonably caleu-
lated to aid in carrying out the expressed object.

APPEAL from the district court for Platte county : FRED-
ERICK W. BUTTON, JUDGE. Reversed and dismissed.

Clarence A. Davis, Attorney General, Mason Wheeler,
Charles 8. Reed and Otto F. Walter, for appellants.

Saendall & Wray, A. F. Mullen and Albert & Wagner,
contra,

Joseph T. Votava, Earl M. Cline, Guy C. Chambers, Pit-
ser, Cline & Tyler, Robert G. Simmons, Brogan, Elhck &
Raymond Fred W. Ashton, SackettcCB)ewstm Edward P.
McDermott, Holmes, Chambc;s & Mann, T. J McGuire,
Hastings, Ritchic, M(lm‘~ & O’anadaJ, szllm(m & Muffley
and Mothersead & York, amici curie.

Heard before MorrIssEY, C. J., RosE, DEAX, ALDRICH,
Day and FLANSBURG, JJ.
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FLANSBURG, J.

This is an injunction proceeding brought to test the con-
stitutionality of the statute (Laws 1921, ch. (1) relating
to the teaching of foreign languages. Without passing up-
on the propriety of the form of action pursued, we find that
the questions presented are largely controlled by the de-
cision in Meyer v. State, 107 Neb. 657, upholding a similar
statute enacted in 1919.

The 1921 statute, after declaring that the English lan-
guage shall be the official language of the state and that
the common school branches shall be taught in that lan-
guage, provides:

“Section 2. No person, individually or as a teacher,
shall, in any private, denominational, or parochial or pub-
lic school, teach any subject to any person in any language
other than the English language.

“Section 3. Languages other than the English language
may be taught as languages only, after a pupil shall have
attained and successfully passed the eighth grade as evi-
denced by a certificate of graduation issued by the county
superintendent of the county or the city superintendent
of the city in which the child resides. Provided, that the:
provisions of this act shall not apply to schools held on
Sunday or on some other day of the week, which those hav-
ing the care and custody of the pupils attending same con-
scientiously observe as the Sabbath, where the object and
purpose of such schools is the giving of religious instrue-
tion, but shall apply to all other schools and to schools held
at all other times. Provided, that nothing in this act shall
prohibit any person from teaching his own children in his
own home any foreign language.”

The law is not dlrected at the teachm<T of the German
language only, but applies to all for eign languages.
The so-called ancient or dead languages, not being, strictly
speaking, foreign languages, obviously do not come within
the spirit or the purpose of the act, ‘

The objections raised resolve themselves into one ques -
tion: Is the enactment a proper police regulation, reason-
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ably calculated “to promote the health, peace, morals, edu-
cation or good order of the people,” and therefore a regu-
lation excepted from the scope of the constitutional pro-
visions, hoth state and federal, which prohibit the taking
of life, liberty or property without due process of law, and
which guarantee the equal protection of the law, and pre-
serve the right of freedom in religious worship?

The reasons found by the legislature for this enactment,
we believe, are set out in our opinions in Nebraska District
of Evangelical Lutheran Synod v. McKelvie, 104 Neb. 93,
and Meyer v. State, supra. The legislature intended that
the English language should become the universal lan-
guage of the state; that children of foreign parentage
should be so reared and educated that English would come
to be their natural language and the language which they
would continue to use. Children of foreign parentage,
first starting to school, are able to speak the language of
their parents. That lanO‘uage is at that time the one nat-
urally favored by them. The requirement, that children
who have not passed the eighth grade shall in language
study apply themselves exclusively to the English lan-
guage, so that English shall be mastered and become the
more favored one, we are not ready to say is a measure
more stringent than is warranted, nor that the legislature
has acted without reason and in a purely arbitrary man-
ner. The law does not create an absolute prohibition
against the learning of a foreign language. It only post-
pones and regulates that teaching. There is no curb on
knowledge. Such children have a sufficient task to master
English in what time and opportunity is available to them
for language study. When the child becomes sufficiently
versed in English, which, in the eyes of the law, is when
he has passed the eighth grade, and has received the in-
struction in English which necessarily goes with that ex-
tent of education, when that language has become his lan-
guage, then he is free to study whatsoever language he
pleases. The statute was enacted in a jealous regard to
further and assure the universal use of English, and, as



VoL. 108] JANUARY TERM, 1922. 451

Nebraska District of Evangelical Lutheran Synod v. McKelvie.

a means to that end, to curtail, so far as could reasonably
be done, the rearing of children of foreign parentage in
the language of their parents. As pointed out in the M eyer
case, in operation the law will be recognized as a restraint
almost entirely and alone by the foreign element of our
. population. Tt is true, in some instances, that there may
be other persons who will desire to have their children in-
structed in a foreign langnage before the children have
passed the eighth grade, but the reasonableness of the law
is to be determined by the general class upon which it oper-
ates, and the general object and remedy sought to be at-
tained, and individual rights must yield to the general
public benefit.

The pleadings in this case show that both the intervener,
as well as other parents of children of the schools, affected
by this act, have a knowledge of the English language, as
well as a knowledge of the language of their own country;
that their knowledge of English, though sufficient for busi-
ness transactions, is so limited that they are unable to im-
part religious instruction to their children, and are unable
to conduct religious worship in English. This is the very
condition the legislature seeks to change. The whole ob-
ject and purport of the law is to the end that it will bring
about a condition where the English language will be the
favored one,

It is claimed that the law is discriminative. Tt applies,
however, to all schools generally. It covers all of the
schools where, it is well known, children now receive their
education. It operates equally upon all children who have
not had an eighth grade education and a knowledge of Eng-
lish which will be consequent therefrom. Private instruc-
tion by a hired tutor, whether within or without the scope
of the law, is instruction which is negligible in its extent.
In either event, the law operates in that matter without
discrimination. The use and resulting knowledge of a for-
eign language in the home is not restricted, nor is instrue-
tion there prohibited. The exception of Sabbath schools
from the law has been placed there with the evident pur-
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pose of preventing interference with religious exercises.
Tt is not essential to the validity of the law that it should
be a complete and absolute prohibition against the teaching
of foreign languages. It was not intended to be such. The
law is a regulation of such teaching, and not a prohibition.
The qualifications made are not without reasonable basis,
and cannot be said to be purely arbitrary.

As was said in the case of Wenham v. State, 65 Neb. 394,
404: “The members of the legislature come from no par-
ticular class. They are elected from every portion of the
state, and come from every avocation and from all the
walks of life. They have observed the conditions with which
they are surrounded, and know from experience what laws
are necessary to be enacted for the welfare of the communi-
ties in which they reside. They determined that the law
in question was necessary for the public good. * * * That
question was one exclusively within their power and juris-
diction and their action should not be interfered with by
the courts, unless their power has been improperly or op-
pressively exercised.”

In the case of Barbier v. Connolly, 113 U. 8. 27, in speak-
ing with regard to the exercise of police power, the court,
referring to the Fourteenth Amendment of the Constitu-
tion of the United States, said (p. 31) : “But neither the
amendment—broad and comprehensive as it is—mnor any
other amendment, was designed to interfere with the power
of the state, sometimes termed its police power, to pre-
scribe regulations to promote the health, peace, morals,
education, and good order of the people. * * * Regulations
for these purposes may press with more or less weight upon
one than upon another, but they are designed, not to im-
pose unequal or unnecessary restrictions upon any one, but
to promote, with as little individual inconvenience as pos-
sible, the general good. Though, in many respects, neces-
sarily special in their character, they do not furnish just
ground of complaint if they operate alike upon all persons
and property under the same circumstances and conditions.
Class legislation, discriminating against some and favoring
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others, is prohibited, but legislation which, in carrying out
a public purpose, is limited in its application, if within the
sphere of its operation it affects alike all persons similarly
situated, is not within the amendment.”

It appears to us that the law is a reasonable exercise of
the police power and is not unconstitutional, as in viola-
tion either of the state or of the federal Constitution. In
its operation it does not deprive any person of life, liberty
.or property without due process of law, nor does it deny
the equal protection of the law. It does not interfere with
religious liberty nor with the giving of religious instruc-
tion.

It is claimed that the portion of the act which is quoted
in this opinion is not embraced in the title. The title of
the act reads as follows: “An act to declare the IEnglish
language the official language of this state, and to require
all official proceedings, records and publications to be in
such language and all school branches to be taught in said
language in publie, private, denominational and parochial
schools; and to prohibit discrimination against the use of
the English language by social, religious or commercial or-
ganizations; to provide a penalty for a violation thereof;
to repeal chapter 249 of the Session Laws of Nebraska for
1919, entitled ‘An act relating to the teaching of foreign
languages in the State of Nebraska’ and to declare an
emergency.”’ :

The title of the act is admittedly broad enough to cover
a provision declaring that the English language cannot be
taught by means of a foreign language, but plaintiffs con-
tend that the title is not broad enough to cover a provision
preventing the teaching of a foreign language in English.
When we consider the object of the statute, the distinction
is somewhat refined. It is the employment of a foreign
language in school which is manifestly aimed at. A foreign
language cannot be taught without, in some degree, employ-
ing that language in the teaching of it. The legislature
could properly have defined language as a subject contem-
plated to be within the scope of the phrase “all school
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branches.” We cannot say that the legislature did not so
use the phrase. The term “school branches” has no strietly
limited meaning. Under the title of the act, no one denies
but that it is proper to require that reading, writing and
spelling shall be taught in English only. How, then, could
a foreign language be taught, except in a very limited de-

- gree, without teaching reading, writing, and spelling in
that langnage? The means of teaching a foreign language
are so interrelated with the problem of requiring all school
branches to be taught in English, only, that a provision in
the statute, regulating the teaching of foreign languages,
seems to us to be entirely consistent with the subject as ex-
pressed in the title, and a provision properly calculated to
aid in carrying out the expressed object sought to be at-
tained.

The Judoment of the lower court is therefore reversed
and the action dismissed.

REVERSED AND DISMISSED.

Mozrrissey, C. J., dissenting.

Chapter 61, Laws 1921, in the main, is calculated to pro-
hibit and penalize the teaching, in a school, of languages
other than English. The history of the ages dead and gone
reveals that every forward step in science and philosophy
met with opposition and oftentimes with persecution, but,
notwithstanding this opposition, learning spread, the hu-
man mind expanded, and knowledge of the arts and sci-
ences reached the multitude. We have been wont to look
upon the proscriptions of the past with charity because of
the age in which they occurred, but, now, in the twentieth
century, the majority opinion sustains a statute as a rea-
sonable exercise of the police power that proscribes the
teaching of modern languages, in a school, although it
sanctions the teaching of such languages if done by a pri-
vate tutor, or a parent, in the home. If the teaching of
such languages is vicious and harmful, it must be so when
done by a private tutor, or by a parent, in the home. If
not hurtful to the state when taught by a private tutor or
by a parent, in the home, how can it be said to be harmful
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to the state when taught in a school, when such teaching
is not permitted to impair the work of the child in the
common branches of learning. I cannot regard as a rea-
sonable exercise of the police power a provision which ar-
bitrarily forbids the acquisition of useful learning—Ilearn-
ing that is not harmful in itself, learning that the well to
do parent may employ a private tutor to impart to his
child, or that the cultured parent may personally impart
to his child, if not done in a school. The police power has
never been held to extend to the prohibition of acts not in-
jurious to society or which cannot reasonably be said to
be harmful to the public welfare. Itis an arbitrary classi-
fication which reason will not support. The provision de-
claring the English language to be the official language of
the state and the provisions requiring the teaching of that
language in all schools of the state are proper, and no per-
son complains of them or questions their validity, but those
provisions that prohibit the teaching of other languages,
in a school, even though such teaching does not interfere
with the school course prescribed by proper authority, in
my judgment, violate the provisions of both the state and
federal Constitutions. I, therefore, dissent from the hold-
ing announced and adhere to the opinion of this court in
Nebraska District of Evangelical Lutheran Synod v. Mc-
Kelvie, 104 Neb. 93, and to the dissenting opinion in Meyer
v. State, 107 Neb. 657. '

JAKE KAPLAN, APPELLANT, V. WILLIAM M. "‘GASKILL,
APPELLEE. :

FiLEp APRIL 19, 1922. No. 22503.

1. Master and Servant: WORKMEN’S COMPENSATION ACT: CASUAL
EMPLOYMENT. Where a person employed another to do some re-
pair work and remodeling on his store building, which work it
was contemplated would last ten days or two weeks, and when it
was contemplated by the parties that the employee should continue
working for such person in the repairing of a fence and building
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of additional garages and in the erection of another building, which
work it was expected would last throughout the summer, and where
it was agreed that the employee should receive 75 cents an hour
for seven and one-half hours a day, and should work five days a
week, held, that such employment was not casual, within the mean-
ing of that term as used in the workmen’s compensation law.

ApPLICATION. The workmen’s compensation law
does not as is manifest from its express terms, cover all labor,
but only such labor as is performed in the usual course of some
regular trade, business, profession or occupation of the employer.

——: OccupraTION. Where a person, engaged in the
general business of buying and selling junk and dealing in second-
hand automobiles, owns a small store building and two or three
houses, which he rents to tenants, keld, that the labor or services,
which were required to be furnished or performed by him in the
handling of and caring for those properties, does not amount to
a regular business or occupation, within the meaning of the work-
men’s compensation law.

4. : H . The work rendered for such person by
an employee in the repair of one of such buildings is not work
which is within the usual course of any regular business or occu-
pation of such person, and the employee, in the performance of
that work, does not come within the operation of the statute men-
tioned.

5. : — . The business occupations, referred to in
the act are the habitual or regular occupations that a person is

engaged in with a view to winning a livelihood or gain.
&

APPEAL from the district court for Douglas county:
CARROLL O. STAUFFER, JUDGE. Reversed and dismissed.

J. E. Von Dorn, for appellant.
R. B. Hasselquist, contra.

Heard before DEAN, ROSE, DAY and FLANSBURG, JJ.

FLANSBURG, J.

This was an action under the workmen’s compensation
law. An award was granted to the employee, Gaskill, both
at the hearing before the compensation commissioner, and
also in the proceeding, later instituted, in the district
court. From the decree in the district court, the employer,
Kaplan, appeals.



.VoL. 108] JANUARY TERM, 1922, 457

Kaplan v. Gaskill.

The questions of law presented are whether or not the
employment was “casual,” and whether or not it was an
employment in the usual course of “the trade, business,
profession or occupation” of the employer.
~ The evidence in behalf of the employee is to the effect
that Kaplan, the employer, was engaged in the business
‘of buying and selling junk and dealing in second-hand
automobiles, and that he owned two or three houses and
a small store building. His wife also owned one residence
property. All of these. properties, except one house, in
which Kaplan and his wife lived, were occupied by tenants.
In the middle of April, 1921, Mr. Kaplan employed Gaskill
to work for him. He told Gaskill that he had some repair
‘work and remodeling to do on the store building, and that
he intended, later, to build or repair a fence, build some
additional garages, and, should he be able to purchase a
certain lot, expected to erect another store building. It
was contemplated that the work which they were to imme-
diately enter upon on the store building, being remodeling
and repair work, would last ten days or two weeks. Mr.
Gaskill, who was otherwise employed, in the early morn-
ings, as a janitor, the testimony in his behalf shows, agreed
to work for Kaplan at 75 cents an hour, seven and one-
-half hours a day and five days a week; Mr. Kaplan not de-
siring work done for him on Saturday, as that was the day
which he observed as the Sabbath. Gaskill began work im-
mediately, on April 19, and the work on the store building
was practically completed on the 2d of May. On that day
Kaplan asked that Gaskill should return the next day and
.assist in moving an ice box, saying that he wished Gaskill.
to bring some crowbars, and that he would call for him
- the next morning with his truck. The next morning they
met, as arranged, and drove to the store building. The
work of moving the refrigerator and of repairing damage
. to the floor, which occurred as a result of that work, lasted
.until noon. During that work, a splinter entered Gaskill’s
thumb. An infection later followed and caused a per-
‘manent injury.
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The above testimony is not without conflict, but, since
the evidence is sufficient to support such a state of facts,
the judgment of the district court is decisive of those is-
sues in favor of the employee, so far as the appeal in this
case is concerned, for the judgment of the trial court has
the same effect and binding force as the verdict of a jury.

The two legal defenses, that the employee was engaged
in casual employment and was acting outside of the usual
course of the business of his employer, are, under the stat-
ute as it stood prior to the 1921 amendment, defenses which
are distinct and independent of one another, and must be
considered scparately. Petrow & Giannou v. Shewan, p.
466, post. '

It does not appear that the employment was casual. That
question is to be determined largely from the contract
entered into between the parties. Western Union Tele-
graph Co. v. Hickman, 248 Fed. 899 ; Oliphant v. Hawkin-
son, 192 Ia. 1259. By that contract it was contemplated
that the employee was to be employed continuously at a
certain rate per hour, and for certain hours and days of
the week, and for a period which might last practically
the entire summer. The work was to be of a sufficient dura-
tion to make it entirely practicable for the employer to take
out insurance to protect both himself and his employee,
or to serve and post notices of an election, on his part, to
be governed by part I of the workmen's compensation act.
One of the reasons that the casual employee was excepted
from the operation of the compensation law was because
of the impracticability of requiring the employer to take
out insurance, or to take the necessary steps to reject the
act in each individual instance of such employment.
Where it is contemplated by the parties, at the time of
entering into their agreement, that the employment will
last ten days or two weeks, and may and probably will
continue several months, it certainly cannot be said to be
a casual employment. In California the legislature has
seen fit to declare that employment which continues for
more than ten days shall not be considered casual. Ford



VoL. 108] JANUARY TERM, 1922. 459

Kaplan v. Gaskill.

v. Industriel Accident Commission, 200 Pac. (Cal. App.)
667.

The decisions of this court and of other courts, under
circumstances where the employment is one which is con-
templated to continue, as it does in this case, have held
such employments to be regular, and not casual. Nedela
v. Mares Auto Co., 106 Neb. 883; Thompson v. Twiss, 90
Conn. 444 ; Scott v. Payne Bros., 85 N. J. Law, 446; Sclmef-
fer v. De Gvottola 85 N. J. Law, 444,

The next question presented is whether or not the em-
ployment was in the usual course of the regular trade,
business, profession, occupation or vocation of such em-
ployer. The statute provides that the act “shall apply
# % * to every employer in this state employing one or more
employees, in the regular trade, business, profession or vo-
cation of such employer” (Laws 1917, ch. 85, sec. 1), and
further provides that the act “shall not be construed to
include any person whose employment * * * is not in the
wusual course of the trade, business, profession or occupa-
tion of his employer” (Laws 1917, ch. 85, sec. 4, subd. 3).

It is argued that the act must be given a liberal con-
struction, and to this we readily accede. But, as said in
Ray v. School District of Lincoln, 105 Neb. 456, 461: “We
have repeatedly given the act, as to the classes of workers
brought within it, a liberal construction, but the rule, al-
lowing a liberal construction of a statute, does not war-
rant us in overriding its terms in order to widen the
remedy or bring about objects or results not within its ex-
pressed intent.”

The act by its terms is confined to employees in the
various kinds of business occupations, whenever such em-
ployees are engaged in performing the usual services per-
taining to that particular business or vocation.

The fact that the employer, in this instance, was en-
gaged in the business of buymcr and selling junk and in
dealing in second-hand automobiles has no controlling in-
fluence upon the question of whether or not he was en-
gaged in the regular business or vocation of renting houses.
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The act does not contemplate that a person can be engaged
in only one regular business. He may be engaged in sev-
eral. The question, then, of whether or not he was engaged
in a regular business occupation in the holding and hand-
ling of the properties in question, and whether or not the
employee was engaged in the usual course of the duties
which were within the scope of that business, must be de-
termined entirely aside from the question of whether or
not the employer was engaged in any other kind or nature
of business, as well as aside from the question of whether
the employment was casual. The compensation act was
not intended to impose a charge upon the individual em-
plover, but upon the industry or business or vocation in
which he was engaged, on the theory that the industry
could bear the loss resulting from personal injuries to its
employees, and that the burden could be passed on to the
patrons of that industry by charging up such losses to
operating expense. The law was not intended to cover all
labor, but, as is manifest from its express terms, only labor
performed in the wsual course of some regular business
calling. In determining what was meant by the terms,
regular trade, business, profession or vocation, this under-
lying principle of the law should be kept in mind. The
terms, trade, business, profession, vocation or occupation,
all refer to business occupations, of one nature or another.
It is not everything in which a person may happen to be
employed, even though the undertaking may be carried on
for profit, that may be said to be a business, vocation or
occupation, within the meaning of the terms as used in
the statute. Those terms imply a continuous or habitual
course of dealing in certain transactions and a dealing to
a sufficient extent as to so employ work and labor and
service in the conducting of it that it can be said to be a
regular occupation or business. As to what constitutes a
regular business in any given case must of course depend
upon the particular facts and circumstances in that case.
No arbitrary or definite rule can be laid down which would
describe the boundary between the doing of certain infre-
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quent or isolated transactions for profit and the continuous
and habitual carrying on of such transactions to such an
extent as to amount to a regular business. In the inter-
pretation of this statute it seems to us that we must take
the common and ordinary meaning of those terms as being
the sense in wheh they were used by the legislature.

In the case of Marsh v. Groner, 258 Pa. St. 473, L. R, AL
1918T, 213, the court, referring to the meaning of the word
“business,” as used in the workmen’s compensation law in
that state, said (p. 477):

“What gives rise to the question is the indefiniteness and
want of precision of meaning of the word ‘business’ as it
occurs in the act. It is a word which embraces a wide
variety of subjects, and being without a technical or pre-
cise meaning, excluding any other, it may convey an en-
tirely different meaning in one connection from what it
imports when used in another. In such cases when, as
here, no help can be derived from the context, and none
from the use of the same word in other sections of the act,
the interpreter has no other recourse than to the presump-
tion that the word was used in the popular sense, if that
be found agreeable, that is, not contradictory to the object
and intention of the lawmaker.

“Statutes are presumed to employ words in their popu-
lar sense, and when the words used are susceptible of more
than one meaning, the popular meaning will prevail.
Where the meaning involves no absurdity and is not in
~onflict with the other parts of the act, it is the only one
that can be presumed to have been intended and there is
no room for construction. Cooley, Constitutional Limita-
tions, p. 68. There are few words more current in our
speech than the word ‘business’ ; few that include a greater
variety of subjects and yet none which, in popular speech,
has greater or more marked singleness in denotement.
‘When one’s business is the subject of common speech, no
one can be in doubt as to the reference. It would be a very
exceptional person—we do not know how to otherwise de-
seribe him—who would not understand that the reference
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is to the habitual or regular occupation that the party
was engaged in with a view to winning a livelihood or
some gain. These objects are necessarily implied when
one’s business is spoken of. * * * What we have said as to
the popular understanding of the word ‘business’ is just
what Webster defines it: ‘Some particular occupation or
employment habitually engaged in for livelihood or gain. ”

Merely holding property and keeping it in order, though
it is rented to another and renders an income, can hardly
be said, without straining the meaning of the term, to con-
stitute a regular business on the part of the owner. There
are different characters of properties which are income-
producing and which need more or less care and attention
in their handling, and yet the mere holding of them, which
does not require a substantial or continuous or habitual
rendition of service, can hardly be said to constitute a
business, as that term is used in the statute. Though the
holding of a single property and renting it to another, so
as to derive an income therefrom, would not constitute a
business, still it is conceivable that a person may be so
engaged in acquiring znd holding numerous properties
that the service required in handling and caring for them
may become so substantial as to amount to a regular busi-
ness.

Our compensation laws in this country have, to a large
degree, been patterned after the compensation laws in Eng-
land. There it is held that the maintaining and renting
of several residence properties cannot be held to he a busi-
ness within the contemplation of the compensation law.
In the case of Bargewell v. Daniel, 98 L. T. R. (Eng.) 257,
a woman managed eight houses. She owned five of them
and for managing the other three received half of the rent.
She had no regular business or vocation and supported
herself on the income from these properties thus derived.
She employed a person to mend the roof of one of the
houses and in performing that work he was injured. It
was conceded that he was a casual employee, but, under
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the English act, the mere fact that he was a casual em-
ployee did not exclude him from the operation of the law,
unless it further should be found that he was not employed
in the course of the trade or business of the employer. It
was held that he was not employed in connection with what
is generally known as a trade or business. The court said
that the act “provides that a workman within the act does
not include a person whosec employment is of a casual na-
ture, and who is employed otherwise than for the purposes
of the employer’s trade or business. The intention was
that the act should not apply in such a case to the ordinary
owner of property who was not carrying on any trade or
business.” One of the other justices in that case in his
opinion said: “I think the interest which the defendant
had in this property was such that for the purposes of this
case we must treat her as having all the rights of the owner
of these houses, and under the circumstances of this case
I think it would be putting an unnatural meaning on the
act to say she was carrying on any trade or business.”

In the case of State v. District Court, 138 Minn. 103,
the defendant owned a farm, which he rented to a tenant.
The barn on the farm had burned and it was necessary to
provide temporary shelter for the tenant’s live stock. The
defendant employed a carpenter to build a shed upon the
tarm, and it was held that the employee engaged in that
work was not engaged in the trade, profession or occupa- °
tion of the defendant, the court saying (p. 105) : “Assum-
ing that the lease obligated defendant to erect a shelter
for his tenant’s stock, or that he had voluntarily agreed
to do so, we may say, in a certain sense, that the erection
became his business or duty. But that cannot be the mean-
ing of the word ‘business’ in this statute. It must have
the same general significance with respect to the work or
calling of the employer as the words trade, profession, or
occupation, hence must refer to the employer’s ordinary
vocation and not to every occasional, incidental, or insig-
nificant work he may have to do. When we speak of a

“person’s trade or profession we generally refer to that
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branch of the world’s activities wherein he expends his
usual everyday efforts to gain a livelihood. There is no
evidence that defendant made it a part of his calling to
rent out farms or erect buildings, either temporary struc-
tures or permanent. For all that appears this was the
only farm he owned, and it may have been of such small
area and value that its renting and care could not properly
be classified either as a business or occupation.”

In a similar case, Oliphant v. Hawkinson, supra, the de-
fendant was a retired farmer and had rented his farm to
a tenant, who occupied and operated it. Defendant em-
ployed a carpenter to build a new corn-crib upon the
premises. It was held that the carpenter so employed
was not engaged in any trade or business of the employer,
the court saying that the defendant “had no trade or busi-
ness within the meaning of this act. Because he owned
the farm and leased it did not bring him within the class
contemplated by this statute as an employer.”

In the case of Lauzier v. Industrial Accident Commis-
ston, 43 Cal. App. 725, the defendant owned four small
frame houses which she rented to tenants. She employed
-a carpenter to repair the roof of one of the houses and dur-
ing the performance of that work he was injured. The
‘question was whether or not the owning and renting of the
four houses constituted a “business,” within the meaning
-of the workmen’s compensation law, and it was held that
it did not. In Ford v. Industrial Accident Commission,
supre, it was held that an owner who lets his house for
profit, and at irregular intervals, when demanded, has
labor performed in repair thereof, is not engaged in the
prosecution of a trade or busifess, within the meaning of
the act. "

Tt cannot be questioned that a person who is employed
to repair or remodel the family residence of another ig not,
in that employment, engaged in the usual course of any
regular business or occupation of the employer, within the
meaning of those terms as used in such acts. See Marsh v,
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Groner, supra, and, in general, extended note, 15 A. L. R.
735.

The purport of the decisions, above discussed, is that
the mere owning of a house, maintaining it and keeping it
in repair and renting it, so that it may produce an income,
is not sufficient to constitute a business; nor does the fact
that a person owns and rents more than one house neces-
sarily constitute a business, but such transactions at most
could only amount to a regular business, within the mean-
ing of the law, when they are carried on to such an ex-
tent as to require a substantial and habitual devotion of
time and labor to their management and operation. In
the case of Davis v. Industrial Commission, 297 I1l. 29,
15 A. L. R. 732, where a person owned a three-story build-
ing, 45 feet high, which contained 15 separate living apart-
ments, and, as well, owned other buildings, from all of
which he derived an income, he was recognized as being,
in that connection, engaged in business, within the mean-
ing of the law.

Tn the case before us Kaplan owned a small store build-
ing and two or three houses. His wife owned a residence,
and in one of these residences—it does not appear in
which-—the defendant and his wife resided. The fact that
Kaplan kept these properties in repair, and the fact that
he rented them, so that they might produce an income,
does not, to our mind, show that he was so engaged in the
acquiring and renting of properties, and in the furnishing
or performance of labor in respect to them, as to be con-
sidered engaged in a regular business in that connection,
within the meaning of the terms as used in the workmen’s
compensation law. His time was substantially employed
in the -business of handling junk and dealing in second-
hand automobiles, and what he did with regard to the
handling of and caring for the several private properties
was purely incidental to his investment, and not sufficient
in extent to constitute a regular business.

1t is therefore our conclusion that the judgment of the
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lower court must be reversed and the case dismissed.
REVERSED AND DISMISSED.

PETROW & GIANNOU ET AL., APPELLANTS, V. WILLIAM
SHEWAN, APPELLEE.

FiLep Aprin 19, 1922. No. 22523.

1. Master and Servant: “INDEPENDENT CONTRACTOR.” An independent
contractor is generally distinguished from an employee as being a
workman who contracts to do a particular piece of work according
to his own method, and is not subject to the control of his em-
ployer, except as to the results of the work.

A plumber who undertakes to install a floor
drain and sink for a confectionery storekeeper, and agrees to pro-
cure and furnish the necessary materials, and has no specific agree-
ment for compensation other than the understanding that he is to
receive pay for the materials furnished and the usual plumber’s
charges, and when no hours of employment are agreed upon, and
there appears to be no right to control the manner or method of
his doing the work, is an independent contractor, and not an em-
ployee, within the meaning of the term ‘“employee,” as used in
the workmen’s compensation law.

The act of the employer in giving such direc-
tions as may be found necessary to secure compliance with the
contract, according to the plan adopted by him and agreed upon
between the parties, is not necessarily inconsistent with the ex-
istence of the status of his workman as an independent contractor.

CasuaL EMPLOYMENT. The rendition of such service by a
plumber, under circumstances constituting him an employee, would
not bring him within the act, for his employment by a candy
shopkeeper in such nature of work, which required for its comple-
tion only 20 hours, would constitute casual employment. and be
within the exception of the statutes (Rev. St. 1913, sec; 3656, as
amended by Laws 1917, ch. 85, sec. 4), as it stood prior to the
amendment of 1921.

APPEAL from the district court for Douglas county:
WiILLIS G. SEARS, JUDGE. Rcrversed and dismissed.

Montgomery, Hall & Young, for appellants.
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Robert A. Nelson and W. H. Herdman, contra.

Heard before Morrissey, C. J., Rosg, DEAN, DAY and
FLANSBURG, JJ.

FLAXSBURG, J.
~ This was an action under the workmen’s compensation
law. The plaintiff, William Shewan, recovered an award
before the compensation commissioner, and an appeal was
taken to the district court, where the matter was tried, the
award confirmed, and a decree entered in favor of the
plaintiff. The defendants, Petrow & Giannou, have ap-
pealed to this court.

" The first question presented is whether or not the plain-
tiff was an employee of the defendants, as distinguished
from an independent contractor.

The evidence is substantially without conflict. The de-
fendants conduct an ice cream, soda and candy shop on
Farnam street in the city of Omaha. They planned to fit
up a small adjoining room, to be used in conjunction with
their business. The room was to have a cement floor, cer-
tain plumbing fixtures, a sink, and a floor drain. Defend-
ant Giannou spoke to Mr. R. W. Shewan, the father of the
plaintiff, who was the engineer of the building in which
the candy shop was located, and asked him if he could not
do the plumbing for them. He replied that he was not a
member of the union, but that his son was a plumber and
could do the work. Defendant Giannou then requested that
he ask his son, the plaintiff, to do the work. No mention
was made as to what the rate of pay would be, nor as to
what would be the total cost. Mr. Shewan that evening
delivered the message to plaintiff, and the next morning
plaintiff appeared at the candy shop. He went with Mr.
Shewan and the defendant Giannou to the room where the
work was to be done, and what was wanted was explained
to him. Defendant told him to go ahead and do the work
and to secure whatever material was necessary and defend-
ants would pay for it. Nothing was said about the wages
to be paid the plaintiff, although defendant testified that
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he expected to pay plumber’s wages ; nor was anything said
about the work being done for a lump sum. Plaintiff
worked during that day, and late in the afternoon sus-
tained an injury to his eye. He went immediately with his
father to a doctor. No report of the injury was made to
the defendants for two or three days afterwards. At that
time, having noticed that the work was not proceeding,
they inquired of Mr. Shewan and were informed that plain-
tiff had sustained injury. They told Mr. Shewan that the
work would have to go on, as they were in need of its being
finished and ready for use. The plaintiff, being informed
of this, thereupon sent another plumber to finish the job..
This man went to the candy shop; he reported to no one,.
but immediately commenced upon the work, and after
working a day and a half completed it. Only once during
his work did he have any conversation with either of the
defendants, and this conversation was when <defendant
Giannou entered the room and stated that the floor drain
would have to be raised a little above the floor, for the rea-
son that the floor was to be cemented. After the work was
completed, the plaintiff rendered a bill, showing cost of
materials of $24.50, and showing 20 hours’ labor at $1.25.
an hour, being according to the union scale of wages for
plumbers. This included 8 hours’ labor for himself, and 12
hours for his substitute. The bill, inclosed in an envelope,
was delivered to the defendants by Mr. Shewan, the plain-
tiff’s father, who testified that he did not look at the bill,
nor know of its contents. The defendants drew a check
in favor of plaintiff’s father, he having stated that it was
immaterial whether the check should be made out to him
or to his son. The check was delivered by him to the plain-
tiff. The plaintiff paid the plumber who completed the
work $15 for 12 hours’ work.

The issue as to whether or not a workman is an employee,
as distinguished from an independent contractor, is to be
determined from all the facts in the case. There is no
single test by which that determination can be made. An
independent contractor is generally distinguished as being
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a workman who is independent in his employment; one
who contracts to do a particular piece of work according to
his own method, and is not subject to the control of his
employer, except as to the results of his work. He is not
in such a case a servant of his employer; nor can he be con-
trolled by the employer in the manner of doing the work,
except to the extent that the employer has the right to
give such directions as may be found necessary to insure
compliance with the contract. Barrett v. Selden-Breck
Construction Co., 103 Neb. 850; Knuffke ©. Batholomerw,
106 Neb. 763; Powley v. Vivian & Co., 154 N. Y. Supp.
426. As particularly applicable to the facts in this case,
see Roberts v. Industrial Accident Commission, 197 Pac.
(Cal. App.) 978; Otmer <. Perry, 94 N. J. Law, 73;
Matter of Litts v. Risley Lumber Co., 224 N. Y. 321;
Helton v. Tall Timber Lumber Co., 148 La. 180; City of
Groesbeck v. Pinson, 21 Tex. Civ. App. 44.

The defendants in this case were not plumbers. They
were not contractors nor builders, and did not understand
the manner in which plumbing should be done. In no way
did they attempt to control, nor did their agreement give
them the right to control, the plaintiff as to.the methods,
means or procedure to be employed. The plaintiff was em-
ployed to do the specific work as an entirety. The ques-
tion of the time which would be consumed in doing the
work was not mentioned ; nor was the total cost. The de-
fendants quite evidently gave to him the right to conduct
the work as he saw fit, according to his own methods. He
was to procure the necessary materials, and the defendants
were to pay for the materials and pay the reasonable
plumber’s charges for the work done. Though the defend-
ants, as the testimony in their behalf shows, understood
their contract to mean that the plaintiff was to receive
pay at the rate of regular plumber’s wages per hour, still
the measure or method of payment, though often insig:
nificant, is not a controlling criterion as to the relation-
ship between the parties. Tt is significant that when the
plaintiff was injured, he, himself, arranged for a substitute
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to complete the work, and that his substitute worked
apparently for him, and not for the defendants. The sub-
stitute did not report to the defendants before entering
upon the work, nor did he render them a hill after he had
finished. The plaintiff paid him for the time that he was
employed, and rendered a statement to the defendants, cov-
ering the entire cost of materials, and of the labor con-
tributed both by himself and by his substitute.

The parties construed their contract as one whereby the
Plaintiff agreed to perform the work according to plan. It
- 'was not material that he personally perform it, but, with-
in the contemplation of the parties, that he should accom-
plish it in the manner he pleased, and employ a helper or a
substitute, should he desire. After he sustained his injury
and quit work, it was several days before the defendants
made inquiry as to why the work was not progressing. It
is evident from this that the Plaintiff was recognized as
having the right to control his own time in applying him-
self to the work. The defendants did not keep time over
him, nor employ him for specific hours. He accepted the
contract as an entirely and would not have been subject
to discharge by the company because he did the plumbing
work in one way, rather than in another, so long as the
substantial results contemplated by the contract were at-
tained by him.

It is argued that the defendants retained the right, of
control over the plaintiff, as is evidenced by the fact that
one of the defendants at one time appeared in the room
where the work was going on and directed that the floor
drain would have to be raised a little above the floor, since
the floor was to be cemented. The giving of such instrue-
tions by the defendant, however, would not be inconsistent
with a relationship of the plaintiff toward them as an in-
" dependent contractor, since, were he an independent con-
tractor, the defendants would have had the right to in-
struct him as to what had to be done, s0 as to secure the
fulfilment of their contract. This could be and was done
in this case, without in any way interfering with the plain-
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tiff’s right to perform the contract in whatsoever manner
or by what method he chose.

The facts in the case of Knuffkc v. Bartholomeuw, supra,
differ from the case at bar. In that case the applicant was
employed to do plastering at $1.25 an hour. The employer
expressly agreed to erect the scaffolding and to furnish a
helper. To that extent at least he controlled and directed
the method of doing the work. The work on the building
was in charge of a general foreman, who, the court said,
would have had supervision over the work to be done. The
court construed that contract as one for labor at so much
wages an hour, and not as a contract to do a specific piece
of work as an entirety at so much compensation, measured
by a specific rate per hour, and found it within the con-
templation of the parties that the employer had retained
the right to control the manner and method of doing the
work, and to discharge the employee at will.

As has beén pointed out, those elements do not exist in
this case, and it is our opinion that the plaintiff here was
an independent contractor, and therefore not an employee,
within the meaning of that term as used in the workmen’s
compensation law.

The plaintiff’s counsel further contends that the evidence
is sufficient to show that Mr. Shewan, father of the plain-
tiff, was, himself, the independent contractor, and that the
plaintiff was his employee, and that, therefore, as Mr. She-
wan had not been required by the defendants to take out
insurance to cover his employee, as is made necessary by
the compensation law, the defendants’ firm became, under
the terms of the law (Rev. St. 1913, sec. 3657) an employer.
The evidence, as we view it, however, is entirely insufficient
to sustain that contention. It appears that Mr. Shewan
only acted as the agent of the defendants in procuring his
son to do the work. His own testimony shows that he
had nothing whatsoever to do with the work or the direc-
tion of it; nor did he receive any pay. He did not agree
to perform the work; in fact, he stated that he would not
engage upon such an undertaking, as he did not desire to
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court trouble with the plumbers’ union. It clearly appears
that all he did was to deliver the word to his son, so that
his son might undertake the work himself.

For still another reason, as contended by the defendants,
the plaintiff would not be entitled to recover under the
compensation law, even though the relation of master and
servant had been found to exist. Such an employment
would have been casual, and therefore within the exception
to the compensation law. The act, prior to the amend-
ment of 1921 (Laws 1921, ch. 122) excluded from its oper-
ation “any person whose employment is casual, or not for
the purpose of gain or profit by the employer, or which is
not in the usual course of the trade, business, profession or
occupation of his employer. The term ‘casual’ shall be
construed to mean ‘occasional; coming at certain times
without regularity, in distinction from stated or regular.’
Rev. St. 1913, sec. 3656, as amended by Laws 1917, ch. 85.
This section declares three specific and distifict exceptions
to the act. One exception is where the employment is
casual ; another where it is not for the gain or profit of the
employer; and another where the employment is not in the
usual course of the trade, business, profession or occupa-
tion of the employer. Each exception, by the provision
quoted, is independent unto itself, and it is unnecessary, in
determining whether an employee comes within one excep-
tion, to determine the question as to how far he comes with-
in the other exceptions. In determining whether or not
the employment is casual, under that provision, it is, there-
fore, unnecessary to determine whether the employment,
or service rendered, was in the usual course of the em-
ployer’s business. It is proper, however, in determining
whether the employment is casual, to consider the nature
of the service to be rendered, as it has a distinct bearing
upon the question of the regularity of the service in the
particular business. In this case, the fitting up of an ad-
joining room to accommodate the business of the defend-
ants was a service which, by its very nature, is one which
could happen only on rare occasions. The employment of
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the plaintiff to do that work would not connect him with
any regular work of the employer, nor could he be consid-
ered a regular employee. Where a person enters the em-
ployment of another to render a particular service, that
is not continuous or regular but only occasional or inci-
dental to the business, the scope and purpose of the em-
ployment, as well as the fact that the employment is tem-
porary and for the occasion only, are important consider-
ations in determining the question as to whether the em-
ployment is casual.

Under our decisions, as well as the decisions in those
states where the statutes were essentially similar to our
statute as quoted, employments of a kind and duration,
such as are shown in this case, have been quite generally
held to be casual in their nature, and therefore excepted
from the operation of the workmen’s compensation laws.
Bridger v. Lincoln Feed & Fucl Co., 105 Neb. 222 ; Gaynor’s
Case, 217 Mass. 86; Western Union Telegraph Co. v. Hick-
man, 248 Fed. 899; Aurora Brewing Co. v. Industrial
Board, 277 T11. 142 ; Porter v. Maplcton Electric Light Co.,
191 Ta. 1031 ; Oliphant v. Hawkinson, 192 Ta. 1259 ; Herbig
v. Walton Auto Co., 191 Ia. 394; Consumers Mutual Ol
Producing Co. v. Industrial Commission, 289 Ii1. 423.

Tor the reasons given, we find it necessary that the judg-
ment be reversed and the cause dismissed.

REVERSED AND DISMISSED.

HERMAN W. MULLER, APPELLEE, V. CLARK A. PRATT,
APPELLANT.

Frep Aprin 19, 1922, No. 21973.

1. Trial: InstrUcTIONS. The instructions of the trial court to the
jury should be confined to those issues presented by the pleadings
and supported by competent evidence.

2. Evidence examined, and held to support the verdict.

ApPPEAL from the district court for Buffalo county:
BruNo O. HOSTETLER, JUDGE. Affirmed.



474 NEBRASKA REPORTS. [VoL. 108

Muller v. Pratt.

Drake & Drake, for appellant.
John A. Miller and J. M. Fitzgerald, contra.

Heard before LerroN, DBAN and FLANSBURG, JJ., DAY
and Goop, District Judges.

Day (L. B.) District Judge.

This is a controversy between a landlord and his tenant.
Muller, the tenant, was to farm a portion of the land for
an agreed compensation, and a part for a share of the crop,
according to an oral agreement with Pratt, the owner of
the land. Muller sues on two causes of action : First, for
the reasonable value of his services in fencing and other-
wise improving Pratt’s land; second, for the reasonable
value of work and labor for putting up hay for Pratt. Pratt
counterclaims, setting forth three causes of action : First,
for the agreed price of pasturing stock ; second, for the rea-
sonable value of the use of eight acres on which- Muller
raised beets; third, for damages to a crop of potatoes which
froze, due to the tenant’s neglect in not digging said pota-
toes at the proper season. From a verdiet and judgment
in favor of Muller, Pratt appeals.

The appellant contends that the trial court erred in not
submitting to the jury the second cause of action set out
in his counterclaim. This was for the reasonable value of
the use of cight acres upon which the tenant raised beets,
The instruction of the trial court to the jury should be con-
fined to those issues presented by the pleadings and sup-
ported by competent evidence. There is no competent evi-
dence in the record to sustain this cause of action, and the
trial court properly refused to submit it to the jury. Fred-
erick v. Kinzer, 17 Neb. 366.

From a careful examination of the record it is apparent
that the main dispute was relative to the appellant’s claim
for damages due to the negligence of the appellee in allow-
ing the potatoes to freeze. The appellant complains of
the interpretation of the contract by the trial court. Since
this was an oral agreement, we must examine the evidence
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and pleadings to determine its provisions. The appellant
himself states that the agreement was, “whereby defend-
ant (appellant) was to furnish the seed and receive one-
half of the crop on the plowed land.” Tt is the conclusion
of this court that the words, “on the plowed land,” do not
refer to the place of delivery of the share of the landlord,
and that, as established by the evidence, this contract is
silent as to where the landlord’s share of the potatoes was
to be delivered. In this case the landlord was present on
the land at the time when the potatoes were dug, and
knew where they were being placed. His agent assisted
in putting them in the pit, in the barn, and in the house.
He himself received some of the potatoes on the land with-
out objection as to the place of delivery. He never ob-
jected to the manner of handling them; but, in handling,
sorting and selling these potatoes, he treated them as his
own after they were dug. “It is the duty of the court to
construe the contract as it was understood and acted upon
by the parties.” School District v. Davis, 76 Neb. 612.
See, also, Wilhoit v. Stevenson, 96 Neb. 751; Hale v. Shee-
han, 52 Neb. 184 ; Cady . Travelers Ins. Co., 93 Neb. 634.
The récord conclusively shows that the parties understood
and acted upon this contract as though the landlord’s share
of the potatoes were to be delivered upon the land. The
court instructed the jury in instruction No. 9 that the con-
tract required the tenant to deliver the potatoes upon the
land and was not responsible if they froze after that time,
but was only responsible for one-half of such as froze
through negligence. This instruction correc'tly states the
law and is supported by the evidence in this case. Every
other question was onc of fact; each was properly sub-
mitted to the jury by the trial court; the verdict is sup-
ported by the evidence; and the findings of the jury shounld
not be set aside.

AFFIRMED.
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HEeENRY KISTER ET AL., APPELLANTS, V. CITY OF HASTINGS
ET AL., APPELLEES.

FILED Aprin 19, 1922. No. 22054.

Municipal Corporations: STREET IMPROVEMENTS: SPECIAL ASSESSMENTS:
EstorpeL. Taxpayers, who in a petition request the mayor and
council to create a paving district, and while the work of con-
structing the paving improvement is in progress have knowledge
that the paving is not being constructed strictly on the estab-
lished grades, as required by ordinance, but stand idly by and do
not protest nor appear before the mayor and council sitting as a
board of equalization, are estopped and cannot maintain a suit
in equity to enjoin the collection of special assessments levied to
pay the cost of the improvement.

ApPEAL from the district court for Adams county:
WiLLiaM A. DILWORTH, JUDGE. Affirmed.

J. E. Willits, for appellants.
Bruckman & Paulson, contra.

Heard before Morrissey, C. J., ALDRICH, ROSE and
TFLANSBURG, JJ., DicksoN and STAUFFER, Distriet Judges.

STAUFFER, District Judge.

This is an action to enjoin the collection of special as-
sessments levied to pay the cost of paving improvement in
paving district No. 93, city of Hastings, Nebraska. Twenty-
six property owners within the paving district are named
as plaintiffs. The city of Hastings, thé mayor, councilmen,
city clerk, city treasurer, county clerk, and the county
treasurer of Adams county, Nebraska, are parties defend-
ant. The district court dismissed the action. TPlaintiffs
appeal.

The plaintiffs and others petitioned the mayor and coun-
cil to create a paving district. The district was regularly
created. None of the property owners within the district
protested. The paving ordinance provided that “Paving
district No. 93 * * * be and the same is hereby ordered
paved and curbed to the established grade.”
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The city engineers set stakes preparatory to the actual
work of paving. Certain property owners in the district
found fault and some of the stakes were changed. There-
upon various other property owners protested. An in-
formal meeting of mayor, council and property owners
was held. The matter was compromised by changing the
position of some of the stakes. The work proceeded. Resi-
dents of the east end of the district then employed an en-
gineer. He made a survey and reported variations from
the established grades. The people from the east end again
made objections to the mayor and council. They filed a
written protest objecting to the grades and asked that the
project be constructed on established grades. They did not
claim their property would be damaged or that they would
in any manner be inconvenienced. About $12,000 of work,
grading and curbing had been done. The mayor and coun-
cil proceeded to complete the work. Notice was then given
that the mayor and council would sit as a board of equal-
ization to assess benefits. The board sat and made a levy
and special assessment against the property within the
district. The plaintiffs did not appear at this meeting.

The variations from the established grade were neces-
sary to take care of drainage. Hastings has no established
system of storm sewers, drainage being provided by surface
drainage. The elevations of the paving and curbing vary
from the established grade from a few inches to 234 feet.
The removal of extra earth increased the cost of paving.
The oxact amount of the added cost could have been ac-
curately ascertained.

The plaintiffs insist that, in varying from the established
grade, ordinance No. 713 was not followed, and that the
orades in this district were changed without complying
with section 4914, Rev. St. 1913, and that, as a result there-
of, the levy and special assessment are void, and, being
void, a court of equity should enjoin the collection thereof.

Section 4914, Rev. St. 1913, provides the only manner
in which grades can be established in cities the size of
Hastings. Plaintiffs contend that defendants have changed
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the grades in constructing the paving. As a matter of fact,
the established grades of the city of Hastings have never
been changed. In constructing the improvement the estab-
lished grade has been varied from. This does not, in effect,
change the grade. Varying from a grade established by
ordinance does not change the grade. And we hold that
the variation from the established grade in the instant
case did not operate as a change of grade.

“The establishment of a grade means the passing of an
ordinance, or other legislative action of the council of the
city, prescribing and fixing grade lines to which the surface
shall be brought when the streets shall be improved.”
Kepple v. City of Keokuk, 61 Ta. 653.

“The plaintiffs claim that the alteration in the surface
of the street was a change in the established grade, and
was unlawful, because no offer has been made to compen-
sate them for their damages consequent upon the change
of grade. We think there was no change of grade. While
it is true that the surface of the street at the curb is a few
inches lower than it was before the improvement, the new
curb is on the same level as the old, and some of the plain-
tiffs testify, and the evidence altogether is to the effect,
that the change is no injury to the property of the plain-
tiffs. Indeed, the preponderance of the evidence is that
the change in the surface of the street is a positive benefit
to the abutting property.” Coates v. City of Dubuque, 68
Ia. 550.

A strict and literal compliance with ordinances and con-
tracts permitting and prescribing the manner in which the
public street improvement is to be made is not required as
a condition to the acceptance of the work by the city, or

“to the validity of the tax bill for the cost thereof charged
against the property of individuals.

“The fact that some changes are made in the character
of the improvement from that required in the ordinance
providing for the same is no. defense to a special assess-
ment to pay for the same. This objection, if tenable, is
to be availed of by injunction before the work is com-
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pleted.” Ricketts v. Village of Hyde Park, 86 I11. 110.

The variation from the established grade in making the
permanent street improvement, not being substantial, was
not a jurisdictional defect, so as to entitle a property owner
to enjoin the assessment therefor. It was only an irregu-
larity of which complaint should have been made before
the city council and an appeal taken from its ruling if it
was adverse. See Shaver v. Turner Improvement Co., 155
Ta. 492.

“A special assessment will not be enjoined because the
improvement is not made in conformity with the provisions
of the ordinance, the remedy being by mandamus.” Lyman
v. City of Chicago, 211 T11. 209.

In this particular instance the mayor and council had
jurisdiction to make the improvement. Immaterial varia-
tions from the provisions of the ordinance, contract and
specifications, and other similar irregularities in the per-
formance of the work, will not oust the mayor and council
of jurisdiction and therefore render void the levy of a spe-
cial assessment. Wilson v. City of Auburn, 27 Neb. 435;
Dubbert r. City of Cedar Falls, 149 Ta. 489; Robinson v.
City of Milicaukee, 61 Wis. 585.

Section 4931, Rev. St. 1913, applicable to cities of the
size of Hastings, provides: ‘“No court shall entertain any
complaint that the party was authorized to make and did
not make to the city council, sitting as a board of equaliza-
tion, nor any complaint not specified in said notice fully
enough to advise the city of the exact nature thereof, nor
any complaint that does not go to the ground work, equity
and justness of such tax.”

The failure of the property owner to file objections to
an assessment because of defects in the execution of the
work within the time noted in the published notice of hear-
ing will estop him from raising the question thereafter.
New Whatcom v. Bellingham Bay Improvement Co., 16
‘Wash. 131.

Taxpayers, who in a petition request the mayor and
council to create a paving district, and while the work of
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constructing the paving improvement is in progress have
knowledge that the paving is not being constructed strictly
on the established grades, as required by ordinance, and do
not protest nor appear before the mayor and council sit-
ting as a board of equalization, arc estopped and cannot
maintain a suit in equity to enjoin the collection of special
assessments levied to pay the cost of the improvement.
Darst v. Griffin, 31 Neb. 668. See, also, Moore v. City of
Yonkers, 235 Fed. 485; Partee v. Cleveland Trinidad Pav-
ing Co., 172 Pac. (Okla.) 945; Damron v. City of Hunting-
ton, 82 W. Va. 401.

We are of the opinion that there was a substantial com-
pliance with the ordinance. It was an irregularity, to be
sure, for the city engineer to vary from the established
grades. But, under the existing conditions, it was an ir-
regularity going to the manner in which the work was per-
formed. It did not go to the jurisdiction of the mayor and
council to do the work, and did not invalidate any levy of
special assessments. The plaintiffs requested the mayor
and council to create the paving district and knew that the
paving was not being constructed strictly on the estab-
lished grades. Not having brought mandamus proceedings
nor injunction proceedings, and not having appeared hefore
the board of equalization, they are estopped to come into
a court of equity and question the validity of the levy and
special assessment.

“Streets are to be laid out, graded, paved, and lighted.
The constabulary must be maintained to enforce peace and
preserve order. Sewerage systems and water supplies must
be provided. XNo one is entitled to enjoy these advantages,
and to be permitted to successfully contend that the laws,
ordinances, and resolutions under which such benefits and
advantages are created, regulated, and controlled are in-
valid, and thereby escape the resultant burdens. The citi-
zen of the modern municipality and property owaer there-
of take notice of such pnecessities. He owes his personal
service to maintain order and promote the public good in
his municipality, just as he owes to the nation his service
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to protect against hostile encroachments and invasion.”
Kerker v. Bocher, 20 Okla. 729. See, also, City of Bartles-
ville v. Holm, 40 QOkla. 467.
The decision of the lower court is right, and it is
AFFIRMED.

SARAH JOHNSON, ADMINISTRATRIX, APPELLEE, V. CITY OF
OMAHA, APPELLANT.

FirLep APRIL 19, 1922. No. 22046.

1. Negligence: -INJURY: PROXIMATE CAUSE. “The proximate cause
of an injury is that cause which, in the natural and continuous
sequence, unaccompanied by any efficient intervening cause, pro-'
duced the injury, and without which the result would not have
occurred.,” Spratlen v. Ish, 100 Neb. 844.

2. : : . “A party is only answerable for the
natural probable reasonable, and proximate consequences of his
acts; and where some new efficient cause intervenes, not set in
motion by him, and not connected with, but independent of, his
acts, not flowing therefrom, and not reasonably in the nature of
things to be contemplated or foreseen by him, and produces the
injury, it is the proximate and dominant cause.” Kitchen &.
Carter, 47 Neb. 776; Merkouras v. Chicago, B. & Q. R. Co., 104
Neb. 491,

COMPARATIVE NEGLIGENCE: QUESTION FOR COURT. When
the facts in evidence, in an action for damages by reason of al-
leged negligence on the part of a defendant, clearly show con-
tributory negligence on the part of the party injured, to such an
extent that no reasonable mind can believe that such contributory
negligence is slight and the negligence, if any, of defendant gross
in comparison therewith, it is error to, by an instruction to the
jury, authorize the jury to make such comparison and base its
verdict thereon. In such case the jury should be instructed to
find for such defendant.

“LAsT CLEAR CHANCE.” Evidence examined, and held in-
sufficient to authorize an instruction to a jury permitting it to re-
turn a verdict based on ‘“‘the last clear chance” doctrine.

APPBAL from the district court for Douglas county:
CHARLES LesLIE, JUDGE. Reversed and dismissed.

W. C. Lambert, for appellant.
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B. 8. Baker and W. M. Giller, contra.

Heard before LETTON, DEAN and Day, JJ., CLEMENTS
(E. J.) and WELCH, District Judges.

WELcH, District Judge.

This is an action against the city of Omaha and one
Ernest Moschel to recover damages because of certain al-
leged acts of negligence by an employee of the city in driv-
ing a motor fire truck upon Eighteenth street approaching
Cass street in the city of Omaha, at 18 miles an hour, and
failing to have said truck under proper control and man-
agement, and failing to slacken the speed of said truck as
it approached the intersection of said streets, whereby said
fire truck ran into an automobile driven by one Morris
Johnson, which had been thrown into and against said fire
truck by another automobile traveling on Cass street,
driven by the defendant Ernest Moschel, coming into col-
lision with the automobile of said Johnson, whereby said
Johnson, by the collision with the said fire truck, was
thrown from his automobile and killed.

The city denied each and all the acts of negligence al-
leged against it; alleged that the death of deceased was
not due to any want of care on the part of its employees
in charge of said fire truck, and that the same was not
the proximate cause of the injury to the deceased. The
city further alleged that the deceased came to his death
solely as a result of negligence and want of care both on
his part and upon the part of the codefendant, Moschel.
It further alleged that the circumstances of the collision
and throwing of deceased under the truck of the city were
such, and occurred in such a manner, as to make it im-
possible for the city to prevent whatever injury the de-
ceased may have sustained on account of collision with its
fire truck. Trial was had to a jury resulting in a verdict
of $6,800 against both the city and said Moschel. The city
appeals from the judgment rendered against it thereon.

The fire truck was returning to its station from a repair
shop. It was not answering an emergency call.
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The occurrence of the accident resulting in the death
of Johnson is best shown by the testimony of the witness
Snyder, called by plaintiff. He was the only witness called
by plaintiff who testified to seeing both collisions, and, in
fact, the only witness she called who testified to seeing
either of the collisions. His testimony was as follows:
“Q. As I understand you, Mr. Snyder, you were at the
northwest corner of Eighteenth and Cass streets? A. Yes,
sir; by the time the fire truck stopped I was ready to step
off the curbing. Q. Yes. Did you see the three cars in-
volved in this accident? A. Well, I seen the two of them;
I seen Mr. Moschel hit Johnson’s car and swerve it into the
fire truck; of course, that obstructed my view of the fire
truck when the other car was thrown into the fire truck.
Q. Did you see the fire truck coming north on Eighteenth
street? A. Yes, sir. Q. And you saw the Moschel car
going east on Cass street? A. Yes, sir. Q. And you saw
the Johnson car going south on Eighteenth street? A. Yes,
sir. Q. The Johnson car going south was—which side of
Eighteenth street was he driving on? A. He was on the
west side, on the right-hand side of the street. * * * Q.
When did you see the fire truck first? How far away was
it? A. Well, I noticed the fire truck at the other crossing
about the south end of the block as I was coming up the
street. Q. It was going— A. It was going north. * * *
Q. Now, you may tell us, Mr. Snyder, what was the ap-
proximate speed of that fire truck as it was going north,
A. Well, to my decision it was about 18 miles an hour,
and which I also. heard Mr. Duda to say that the speed
indicator stopped on 18 miles. * * * Q. Did you see the
Moschel car? A. Yes, sir. * * * Q. Tell the court and jury
if you observed the speed of that car? A. Well, Mr.
Moschel, to my estimation, was traveling about 25 miles an
hour. Q. Yes. When he came to the crossing, or to the
Johnson car, did he swerve his car or do anything with
reference to stopping the car? A. Not a thing. * * * Q.
When the Moschel car, or the Liberty car, struck the John-
son car, tell the court and jury what part of the Johnson
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car was struck by the Moschel car. A. When the—when
the man Moschel’s car hit the Johnson car, it hit it back of
the hub on the rear, on the right hand, Mr. Moschel’s right
front wheel hit the Johnson car, swerving it around. * * *
Q. Then what happened to the Johnson car? A. The John-
son car was thrown directly in front of the fire truck.
# + # () T mean the Johnson car, what part of the Johnson
car did it hit? A. It hit the rear end of the Johnson car
also. Q. And did that cause the Johnson car to rebound?
A. Yes, sir. Q. So that it was facing south? A. The
Johnson car, when it stopped, after the truck had hit it,
was facing the same way that Mr. Johnson was traveling;
it was straight south. Q. Now, what happened to the two
men in the Johnson car? A. The two men were both
thrown out of the car. * * ¥ Q. What happened then to
Johnson, as to whether or not the rear wheel of the fire
truck ran against him? A. Well, when Mr. Johnson landed
on the paving, the fire truck was coming straight, and it
appeared that Mr. Johnson was stunned and the fire truck
ran onto his head, not passing over his head, but crushed
his head. Q. Yes. A. So that his head was not over, I
would say, three inches in thickness, but when the fire
truck stopped at the center of the intersection, after sliding
about ten feet or so after the brakes had been set, it drug
the body of Mr. Johnson for ten feet before the truck
stopped.”

On cross-examination he testified as follows: “Q. I be-
lieve you stated a moment ago you were just a little to
the north of the north line of Cass street on the west? A.
Well, I was about five or six feet from the edge of the curb-
ing. * * * Q. You were going south? A. South. * * * Q.
In your jndgment, what was the rate of speed of the Ford
car? A. About 18 to 20 miles an hour. Q. The Ford car
passed you immediately to your left? A. Yes, sir. Q. How
far away from the west curb of Eighteenth street? A.
Well, I should judge that he was not over 31, feet away
from the curbing. * * ¥ Q. Who got onto the intersection
first, Moschel, or the Ford car? A. Mr. Johnson—the
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Ford car. * * * Q. How far had you observed the Moschel
car coming? A. Up past the driveway into the filling sta-
tion. Q. Could yvou give the jury an estimate in feet?
A. Well, I should judge it would be about 60 or 75 feet.
Q. From the west side of the intersection? A. The west
side of Eighteenth street. * * * Q. But where had Johnson
gotten in the intersection when he was hit; how far to the
south had he gotten? A. Well, he was about ready to leave
the intersection. * * * Q. And did the Moschel car go in a
direct easterly course? A. Yes, sir. Q. Did Mr. John-
son go on in a direct southerly course? A. No; Johnson’s
car was throwed around. Q. No; I mean before he was
hit? A. Oh; yes, sirv. * ¥ * Q. And went directly south,
and the other went directly east? A. Yes, sir. * * # Q,
Well, you figured there would be a collision? A. T think
there would be; yes, sir. Q. And so your attention was
riveted on the situation? A. Yes, sir. * * * Q. In your
judgment, had Johnson’s front wheel reached the south
side of the intersection at the point of the collision? A.
Yes, sir. * * ¥ Q. Before you noticed, or at about the time
you noticed, the Moschel car and saw Johnson’s car pull up
even with you, you observed the approach of the fire truck?
A. Yes, sir. * * * Q. 'Well, within the block? A. Within
the block, about half ways in the block, about, at that time.
¥ % % Q. It was on the cast side of the street? A. Well,
it was—there was some cars parked, if I ain’t mistaken,
some cars parked on the east side of the street, and it natu-
rally had to get away to clear them cars. Q. But it was
nearer the cast side than it was the west side? A. Oh, yes. Q.
Now, when the crash or collision came, the Johnson car
was thrown to the east? A. Yes, sir. Q. In your judg-
ment, how many feet out of the line that it was traveling
was it thrown cast? A. It was thrown east so quick that
I don’t hardly think that the front end traveled over two
feet after it was hit; of course, in the motion it was lunged
over and then pounded right back. * * * Q. Now, Moschel
went right on? A. Yes, sir; Moschel went right on and
stopped after he got past the intersection 15 or 20 feet.
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# * % ( So that, when Johnson’s car and Moschel’s car
collided, the fire truck was far enough away so that
Moschel went right on in a direct course and cleared that
fire truck, didn’t he? A. No. Q. How? A. He lunged
right into the fire truck. Q. No; I am speaking of Moschel.
A. Oh, Moschel, yes, he cleared all of it. Q. Yes, Moschel
went directly east? A. Yes. Q. He did not change his
course? A. No, sir. * #* * Q. So that the fire truck must
have been some little distance south of the point of col-
lision? A. Well, I should judge—of course, when the col-
lision come, it kind of happened right away from the truck
a little bit, but the truck traveling to the north there, and
the other one to the south, I imagine it was a car length
back. ¥ * * . Now, Mr. Snyder, the collision between the
fire truck and the Ford was at the front end or middle of
the fire truck? A. It was at the front end of the fire truck.
Q. You are sure of that? A. The’left front wheel. * * *
Q. When the Johnson car collided with the fire truck, did
it tip it over? A. No, sir. Q. In your judgment it was at
that time that Johnson went out of the car? A. That is,
at the rebound when the truck hit it back, because that
was what pushed the two men out of the car. * * * Q. So
the collision between the Ford car and the fire truck, ac
cording to your statement, would be somewhat south of the
intersecting line of Eighteenth and Cass? A. Well, I
should say that it was about three or four feet south of
the curbing line on the south side of Cass street. * * *
Q. Then, Mr. Snyder, calling your attention to the Ford
car and the Moschel car coming together, at the rate of
speed that you have mentioned, neither slackened their
rate of speed that you could tell, did they? A. No, sir.
# % % Q. So the other car hit it; and how far would you
say that it knocked the hind end east; as far as the center
of Eighteenth street? A. Yes, sir. Q. Or, farther? A,
Well, not much farther, not over a foot past the center.
* # % () And it was there where it came in contact with
the fire truck? A. Yes, sir; with the left side of the fire
truck.”
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No other witness called by plaintiff testified to the mgn-
ner in which either of the collisions occurred. They testi-
fied that they heard a crash, and to the location of John-
son’s body, and of Johnson’s automobile and the fire truck.
after they had stopped. The evidence shows that the pave-
ment of Eighteenth street is 60 feet wide and that of Cass
street 40 feet wide, each street being 100 feet in width. On
the west side of Eighteenth street was a four-story brick
building standing about 40 feet north of the north line of
Cass street and about 20 feet back from the west line of
Eighteenth street. The 40 feet between Cass street and
said Eighteenth street was unoccupied, but surrounded by
a board fence six feet high. On the south side of Cass
street and west side of Eighteenth street was a gasoline
filling station, the driveway thereto coming on each street
to within about 20 feet of the corner, and was about 30
and 35 feet in width at the curb line. This driveway
passed on each side of the building occupied by the filling
station. The distance from the south line of Cass street to
the north line of the street south thereof was 284 feet.
The driver of the fire truck and the party with him testi-
fied that at about the middle of the block south of Cass
street he was going about 18 miles an hour, and was slow-
ing down to cross Cass street when the Moschel car hit
the Johnson car and threw it directly against the front
end of the fire truck on the left side; that the ‘brakes of
the fire truck were immediately put on. The driver of the
fire truck also testified that he saw the Johnson car coming
south, when it was north of Cass street, at about 18 miles
an hour, and that when the fire truck was about the middle
of the block and just north of the alley he saw the Moschel
car about 150 feet from the west line of Eigliteenth street
coming from the west at about 25 miles an hour, and that
he had no idea that there would be a collision between the
Moschel car and Johnson’s automobile. He also testified
that, had the Johnson car continued in the course it was
going, he would have passed it when thev met, with six
feet clear between theni.
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There is practically no contradiction of any of the fore-
going testimony. The only dispute or difference, in the
testimony of the witnesses, is as to the location of the .John-
son car, with reference to the south curb line of Cass street
extended across Eighteenth street, at the time of its col-
lision with the fire truck. The witnesses for the plaintiff
testify that it was within a few feet, three to ten feet south
of the curb line, while the city’s witnesses put it on the
curb line or a little north thereof. All the witnesses agree
that Johnson’s body, when the truck stopped, was just a
few feet south of the street intersection about on the
center line of Eighteenth street.

Appellant’s assignments of error Nos. 3 and 7 complain
of the withdrawal from consideration by the jury, by in-
struction of the court on its own motion, of the entire testi-
mony of a witness called by plaintiff. The plaintiff, during
the trial of the case, moved the court to withdraw the testi-
mony of this witness. There was nothing in his testimony
favorable to the defendants or either of them. If it was
favorable to any party to the suit it was to the plaintiff.
But it varied so from the other testimony of plaintiff's wit-
nesses that it was unreliable. If it was error to strike out
the testimony of this witness and instruct the jury to dis-
regard the same, it was error without prejudice.

The other assignments of error relate to the giving of
instructions by the court on its own motion and refusal to
give instructions requested by the city. The court on its
own motion instructed the jury on the doctrine of “the last
clear chance,” permitting the jury to base a verdict for
plaintiff thereon. The court also gave to the jury an in-
struction authorizing a verdict against the city on the basis
of our comparative negligence statute. The court refused
to give an instruction requested by the city telling the
jury that there was no question to submit to them under
the doctrine of “the last clear chance.” It also refused an
instruction requested by the city telling the jury that no
recovery could be had against the city on the basis of com-
parative negligence between the dececased and the driver
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of said fire truck. The court also refused to instruct the
jury, on the motion of the city, to return a verdict for the
city.

The assignments of error relating to the giving and re-
fusing of the foregoing instructions, together with the as-
signment that the verdict is not supported by the evidence,
require the same consideration and discussion of the evi-
dence.

One question to be determined is whether there is evi-
dence of negligence on the part of the driver of the truck
which was the proximate cause of the collision of the truck
with the Johnson automobile. The negligence on the part
o the driver of the truck, and the only negligence relied
on in the brief of appellee, is, he “drove said truck at a
high and dangerous rate of speed, and beyond the ordinance
limit, and contrary to the statute of the state of Nebraska,
© ® ¥ to wit, 18 miles an hour;” that he “negligently and
carelessly failed to have said truck under proper control
and management at said crossing, and negligently and
carelessly failed to keep a proper lookout for other vehicles
using said crossing, and negligently and carelessly failed
to slacken the speed of said truck as it approached said
crossing, and negligently and carelessly failed to stop said
truck before it ran over and killed the said Morris John-
son.”” The only evidence offered in support of said allega-
tion of the petition was that relating to the speed of the fire
truck and the distance it traveled after hitting the John-
son car. Appellec in her brief says: “The proximate cause
of Johnson’s death was the unlawful speed of the fire
truck.” The accident happened October 25, 1919. The
statute (Laws 1919, ch. 222, sec. 28) in force at that time
did not prescribe the rate of speed on approaching or cross-
ing the intersection of streets in a city. It provided:
“Within any city or village no motor vehicle shall be oper-
ated at a rate of speed greater than is reasonable and
proper, having regard of the traffic and use of the road and
the condition of the road, nor at a rate of speed such as to
endanger the life or limb of any person.” The ordinance
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of the city of Omaha contained the same provision as the
above statute, and further provided that driving in excess
of 12 miles an hour at all intersections and at 20 miles an
hour at other points not within the congested district
should be presumptive evidence of driving at a rate of
speed which is not reasonable, safe, or proper. The inter-
section of Cass and Eighteenth streets is not shown to be
within said congested district. The rate of 18 miles an
hour between the street intersection is not, therefore, con-
trary to the statute, nor to the ordinance, unless it was
greater than was reasonable and proper, having regard of
the traffic and use and condition of the road. Even if the
rate of speed of the fire truck exceeded the limit provided
by statute or ordinance, it would not be negligence per se.

“When a driver of a motor vehicle exceeds the speed
limit provided by statute, such driving is not negligence
per se, but is to be considered by the jury with all of the
evidence and circumstances of the case in passing on the
question of negligence.” Lady v. Douglass, 105 Neb. 489,

It is also held that a rate of speed so forbidden affords
reasonable grounds for inferring negligence. Stevens v.
Luther, 105 Neb. 184; Omaha Street R. Co. v. Duvall, 40
Neb. 29. The speed of the fire truck did not constitute
negligence per se.  The condition of the traffic and road
and the facts and circumstances connected with and ac-
companying the accident must, therefore, be shown by the
evidence to be such as to constitute the speed of 18 miles
an hour, under such circumstances and conditions, negli-
gence, before it can be found that such speed of the fire
truck was negligence on the part of the driver thereof. The
facts and circumstances and condition of the traffic shown
by the uncontradicted evidence in this case are; that the
deceased was driving his automobile south on the right-
hand side of Eighteenth street at about 18 miles an hour;
the fire truck running north on the opposite side of said
Eighteenth street at 18 miles an hour, in the block south
of where the deceased was driving his car, the fire truck
running just east of the center of the street on account of
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automobiles parked against the east curb of said street;
the Moschel car coming east from the west side of Eight-
eenth street, on the south side of Cass street, about 175
feet west of the west curb of Eighteenth street, running
about 25 miles an hour, at the time that the fire truck was
about 150 feet south of the south curb of Cass street. This
condition of the traffic and road would in no way tend to
make it negligence for the fire truck to be there driven at
18 miles an hour. No reasonable mind could come to that
conclusion. The uncontradicted evidence further shows
that Johnson drove his automobile south across Cass street
at 18 miles an hour, and after the front end of his automo-
bile passed the south curb of Cass street the Moschel car
struck the right hind wheel of Johnson’s car, throwing the
car to the cast and slightly south, so that the rear end of
Johnson’s car went a foot or so to the east of the center of
Eighteenth street, where it struck the left front end of the
fire truck, or the fire truck ran against it, as the fire truck
was approaching the intersection at Cass street. We con-
sider that the.question as to where the Johnson car was
hit by the fire truck is determined to be at. the place claimed
by plaintiff, i. e., three to six feet south of the south curb
line of Cass street extended across Eighteenth street. The
collision between the fire truck and the Johnson car threw
Johnson out of his car and threw the car around so that
it stood with the front to the south. Johnson fell out so
that his head was caught under the left hind wheel of the
fire truck; the brakes of the truck being set, the wheel
slipped and did not roll over Johnson’s head, but dragged
Johnson’s body along the pavement for about 10 feet, to
a point a few feet south of the center of the street intersec-
tion, which center was 20 feet north of the south curb line
of Cass street. The collision with the fire truck must have
followed immediately after that with the Moschel car, and
as soon as the Johnson car reached the point to the east to
which it had been thrown by the impact with Moschel’s
car. This fact is shown, not only by the testimony of
Snyder and the occupants of the fire truck, but also by the
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fact that Johnson had not yet gotten out of his car, pre-
sumably from lack of time, to examine the damage to it
caused by the collision with the Moschel car whereby the
right rear wheel was broken. The witness, May K. Law-
rence, called by plaintiff, testifies that she was going north
on the east side of Fighteenth street, and that before cross-
ing Cass street she heard a noise behind her, looked around,
and saw the fire truck coming about half way back to the
other crossing; that she took a few steps north, wondered
if the truck was going straight ahead or was going to cross
the street in front of her; that she was very close to the
corner when the collision occurred, that is, to the south -
curb of Cass street; that she could not see just where the
Johnson car was when the truck struck it, because the
truck was between her and the car. She also testifies that
she did not sce or hear the collision between the Moschel
car and the Johnson car. Other witnesses also testify to
hearing the crash between the fire truck and the Johnson
car, but that they did not hear the collision between the
Moschel car and the Johnson car. This would indicate
that the two collisions were so near each other in point of
time as to be considered the same crash. If the Moschel
car traveled at 25 miles an hour, it would travel the 175
feet from where the driver of the fire truck saw it approach-
ing to where it struck the Johnson car in a little less than
5 seconds. The fire truck, if traveling 18 miles an hour,
would travel the 144 feet to the point 3 feet south of the
south curb line of Cass street in 514 seconds. The two col-
lisions must have happened, then, within a second of each
other, and the Johnson car thrown into the course of or
against the fire truck not more than a second before the
collision with it. 'While the evidence of the speed of the
vehicles and distances as to their relative positions are mat-
ters of opinion or estimate, and not actual measurements,
the witnesses testifying to the speed all agree as to that of
each of the three cars, and the same witnesses testify as to
the distance of the cars from the streets. If not exact as
to speed and distance, the variation would apply alike to
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each, and the relative position of the cars when the
Moschel car hit the Johnson car would be the same. No
reasonable mind could believe, under the conditions thus
shown, that the dviver of the fire truck did see, in time to
have avoided a collision with the Johnson car, that said
car was in his course, or that he should have seen or an-
ticipated that the Johnson car was, or would be, thrown in-
1o his truck. There was no evidence, therefore, to author-
ize an instruction to the jury that it could return a ver-
dict against the city based on “the last clear chance” doc-
trine. The court, therefore, erred in giving such instrue-
tion, and in refusing to give the instruction requested by
the city telling the jury that there was no question to sub-
mit to them under the doctrine of “the last clear chance.”
Appellee argues that, had the fire truck been going
slower, it would have been far enough away from the John-
son car after it had been thrown into its course for the fire
truck to have been stopped and avoid the collision. It may
likewise be said that, had Johnson been traveling slower
and not crossed the intersection of Cass street at a speed
exceeding 12 miles an hour—the ordinance rate—he would
not have reached the south side of Cass street in time to
have been hit by Moschel’s car. If the speed of the fire
truck was negligent, that of the Johnson car was equally
negligent. Furthermore, if Johnson, on approaching Cass
street, had looked to the west and kept a lookout for cars
going east thereon, he would have seen Moschel’s car com-
ing at a rapid rate. The plat introduced in evidence shows
that he could have seen from a point 100 feet north of the
south curb of Cass street for a distance of at least 100 feet
to the west of the west intersection line of Eighteenth
street, had looked to the west and kept a lookout for cars
going east thereon, he would have seen Moschel’s car com-
ing at a rapid rate. The plat introduced in evidence shows
and saw Moschel’s car, he was also negligent in crossing
Cass street. These acts of negligence on Johnson’s part
contributed to cause the collision with the fire truck. No
reasonable mind would say that the negligence of Johnson
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in the speed of his car, and in crossing Cass street, was
slight when compared with the negligence, if any, of the
driver of the fire truck, and that negligence of the driver
of the fire truck was gross.

“If, on the trial of an action ‘brought to recover dam-
ages for injuries to a person or to his property caused by
the negligence of another,” plaintiff is found to be guilty of
negligence directly contributing to the injury complained
of, he cannot recover, even though defendant was negligent,
unless the contributory negligence of plaintiff was slight
and the negligence of defendant was gross in comparison
therewith; and if, in comparing the negligence of the
parties, the contributory negligence of the plaintiff is found
to exceed in any degree that which, under the circum-
stances, amounts to slight negligence, or if the negligence
of defendant falls in any degree short of gross negligence
under the circumstances, the contributory negligence of
plaintiff, however slight, will defeat a recovery.” Morri-
son v. Scotts Bluff County, 104 Neb. 254.

There were no conditions shown by the evidence which
would warrant a comparison by the jury of negligence be-
tween the deceased and the driver of the fire truck. The
court erred in giving its instruction allowing the jury to
make such a comparison. It also erred in refusing to give
the instruction requested by the city ithat no recovery
could be had against the city on the basis of comparative
negligence.

Unless there was evidence tending to show, and from
which reasonable minds might believe, that the speed of
the fire truck was the proximate cause of the death of
Johnson, the verdict of the jury is not sustained by the
evidence and the court erred in refusing to direct a ver-
dict for the city.

“A party is only answerable for the natural, probable,
reasonable, and proximate consequences of his acts; and
where some new efficient cause intervenes, not set in mo-
tion by him, and not connected with, but independent of,
his acts, not flowing therefrom, and not reasonably in the
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_ nature of things to be contemplated or foreseen by him,
and produces the injury, it is the proximate and dominant
cause.” Kitchen v. Carter, 47 Neb. 776; Merkouras v. Chi-
cago, B. & Q. R. Co., 104 Neb. 491.

“An injury that could not have been foreseen or reason-
ably anticipated as the probable result of the negligence
is not actionable, nor is an injury that is not the natural
consequence of the negligence complained of, and would
not have resulted from it, but for the interposition of some
new, independent cause that could not have been antici-
pated.” Chicago, St. P., M. & 0. R. Co. v. Elliott, 5 C. C.
A 347,

“The concurring negligence of another cannot transform
an act of negligence which is so remote a cause of an in-
jury that it is not actionable into a cause so0 proximate
that an action can be maintained upon it. It cannot create
a liability against one who does not legally cause it, or
make an injury the natural and probable result of a prior
act of negligence which was not, or would not have been,
such a result in its absence.” Cole v. German Savings &
Loan Society, 59 C. C. A. 593. The last two cases are cited
with approval in Spratlen v. Ish, 100 Neb. 844,

Applying the foregoing rules of law to the facts uncon-
trovertedly established in this case, was the death of de-
ceased the natural, probable, reasonable and proximate
consequence, under the circumstances of this accident, of
the speed of the city’s fire truck? A mnew and efficient
cause, not set in motion by the driver of the fire truck, and
not connected with, but independent of, his acts, not flow-
ing therefrom, is shown by the evidence to have inter-
vened. Such intervening cause could not reasonably in
the nature of things be contemplated or foreseen by the
driver of the fire truck. The casting of Johnson in his
automobile directly in the course of, or against, the fire
truck by the said Moschel’s car was that new and efficient
intervening cause. No reasonable mind could arrive at
the conclusion that the driver of the fire truck, observing
the said approach of said cars, could anticipate or foresee
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that one car approaching would or might cast the other
car into his course so near him that he could not stop and
avoid a collision, nor, in fact, that he could foresee or an-
ticipate that it would be cast into his course at any point
whatever, nor that he could anticipate or foresee that there
would be a collision between the other two cars at the
street intersection. The collision of the Moschel car with
Johnson’s car, thereby casting the latter car against the
fire truck or into its course, was the proximate cause of
the death of Johnson. The distance which the fire truck
traveled after coming into contact with the J ohnson car
might aid in determining the rate of speed of the
truck. If, however, the speed of the truck Wwas not
the proximate cause of the accident, that distance of travel
could not make the speed the proximate cause. N egligence
could not be inferred from the distance of travel, for the
evidence showed, without contradiction, that the driver of
the truck, on seeing there was to be the collision, did every-
thing that could be done to stop the truck. The brakes
were set and the wheels sliding from the time of the acci-
dent. The evidence does not tend to show, and does not,
show, that any negligence on the part of the driver of the
city’s fire truck was the proximate cause of the death of
Morris Johnson. The verdict of the jury is not sustained
by the evidence. The court erred in refusing to direct a
verdict for the city.

The judgment against the city, appellant herein, is re-
versed and vacated, and this cause, as to the city of Omaha,
is dismissed.

REVERSED AND DISMISSED,

MARGARET McDoNOUGH, APPELLANT, V. ADELAIDE MEANY
ET AL., APPELLEES.

FLep May 6, 1922. No. 21970.

EBasements. The owner of real estate made simultaneous deeds there-
fer whereby she conveyed the fee to one party and conveyed an
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easement for a right of way across a portion of the ground to an-
other. Neither deed made reference to the other, but the taker of
the fee had notice that the taker of the easement had been, and
then was, enjoying the use of the right of way, and claimed the
right thereto, and that such right was recognized by their com-
mon grantor. Subsequently she conveyed the real estate to an-
other, who likewise had notice of the existence of the right of
way deed and the use of the ground by the grantee named therein.
Held, that the grantee took the fee title subject to the easement
of the right of way.

APPEAL from the district court for Douglas county:
ARTHTR C. WAKELEY, JUDGE. Reversed, with directions.

Murphy & Winters, for appellant.
Jamieson, O’Sullivan & Southard, contra.

Heard before Morrissey, C. J., Rost and ALDRICH, JJ.,
Raper and STEWART, District Judges.

MORRISSEY, C. J.

Plaintiff brought suit in the district court for Douglas
county to have the title quieted and confirmed in her to a
right of way across the south 10 feet of the west 40 feet of
lot 1, block 22, of the original plat of the city of South
Omaha, Douglas county, Nebraska. From a judgment in
favor of defendants, plaintiff appeals.

Originally one Mary Fitzgerald owned a plot of land at
the corner of Twenty-fourth and C streets with a frontage
on Twenty-fourth street of 60 feet and a frontage on
C street of 150 feet. She sold and conveyed by war-
ranty deed to plaintiff the south 30 feet of the east 110
feet of this tract of land, and the deed of conveyance was
placed of record and plaintiff went into possession of the
premises and has continuously since that time occupied it
as her home. Subsequently one Katharine Novak and her
husband purchased the remainder of the tract of ground,
and on May 27, 1914, Miss Fitzgerald conveyed the prem-
ises by warranty deed to Katharine Novak. On the same
day Miss Fitzgerald executed and delivered a right of way
deed to plaintiff for the ground in controversy. The record
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does not show whether the warranty deed to Mrs. Novak or
the right of way deed to plaintiff was first executed, but
the deed to Mrs. Novak was first placed of record. May
14, 1919, Mrs. Novak and her husband conveved to de-
fendants by warranty deed a parcel of the ground thereto-
fore purchased, including the ground covered by plain-
tiff’s right of way deed. Defendants at once went into pos-
session, and subsequently erected a gate across the so-
called right of way and have excluded plaintiff from its
use.

" Defendants claim to be the absolute owners of the
ground in controversy by virtue of their deed from Kath-
arine Novak and her husband. The evidence shows that
at the time plaintiff purchased the ground whereon she
lives it was agreed between her and her grantor that an
alley should be laid out beginning at the southwest corner
of the tract where this claimed right of way begins and
extending east-40 feet to the property purchased by plain-
tiff, then extending north to C street, thus giving the prop-
erty purchased by plaintiff access to the public alley and
to O street, as well as to Twenty-fourth street whereon the
property fronted. Subsequently the plan to extend the
alley to C street seems to have been abandoned. Plaintiff
moved on to her premises in May, 1914. Therec was then
no house on the ground now owned and occupied by de-
fendants, but there was a house on the ground lying be-
tween plaintiff’s property and C street. The evidence shows
that, following plaintiff’s establishment of a residence on
her property, coal was hauled to her house over the so-
called “L-shaped” alley. Trucks were driven in from
street and driven out over the right of way now in contro-
versy, or they were driven in over the right of wayv from the
public alley and were driven out by way of C street, or were
driven in over the right of way in suit and driven out over
the same route, until after defendants received their deed
in 1919. Appellant contends that it is immaterial as to
whether the deed from the original owner to the Novaks or
the right of way deed to plaintiff was first recorded, if the























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































