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Amos v. Eichenberger.

HoraCE C. AMOS ET AL., APPELLEES, V. F'rED J. EICHEN-
BERGER ET AL.: GILLINSKY FRUIT COMPANY, APPELLANT.

FiLEp JaANUARY 13, 1922. No. 21857.

1. Courts: Nunxc Pro Tunc ExtrY. “A court has the power at a
subsequent term to amend or correct its records to conform to
the facts, and may proceed upon any satisfactory evidence.”
Ackerman v. Ackerman, 61 Neb, 72.

2. Appeal: B or ExceprTionNs. ‘“The evidence used in the district
court, upon a hearing of a motion to correct an entry in the
journal, must be preserved in a bill of exceptions, or it wilk not
be considered in this court.” Miller v. Brown, 1 Neb. (Unof.)
754.

: In the absence of a bill of exceptions, this court
will presume that the judge had before him competent evidence
on which to base his findings sustaining the order complained of.

ArreAr from the district court for Kimball county:
Haxsox M. GrIMES, JUDGE. Affirmed.

Beeler, Crosby & Baskins, for appellant,
Rodman & Rodman and Jefferis & Tunison, contra.

Heard before LeETTON, DEAN and AvrpricH, JJ. CLEM-
eNts (E. P.) and DiLwortH, District Judges.

CLEMENTS, District Judge.

This is an appeal from an order of Honorable H. M.
Grimes, district judge, correcting notes made by him
apon his docket at the close of a trial of this cause to a
jury in the district court for Kimball county and direct-
ing the entry of a judgment herein nunc pro tunc. The
defendant objected to the making of the order, a hearing.
was had, the objection overruled, and the order entered;
the defendant excepted.

The appeal is brought here by the filing of a transeript.
No bill of exceptions was prepared or settled. In the
transcript are set out certain exhibits used as evidence
upon the hearing, and the clerk in his certificate says
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such exhibits and the proposed journal entry were all the
evidence offered at the hearing.

It is well settled in this state that ‘A court has the
power at a subsequent’ term to amend or correct its rec-
ords to conform to the facts, and may proceed upon any
satisfactory evidence.” Ackerman v. Ackerman, 61 Neb.
72.

The question for this court to consider is, therefore,
was the evidence taken at the hearing satisfactory and
did it justify the order made? But this court cannot
consider evidence not preserved in a properly authenti-
catéd bill of exceptions. “The evidence used in the dis-
trict court, upon a hearing of a motion to correct an
entry in the journal, must be preserved in a bill of excep-
tions, or it will not be considered in this court.” Miller
v. Brown, 1 Neb. (Unof.) 754. Also Stuart v. Burcham, 50
Neb. 823. In the absence of a bill of exceptions, this
court will presume that the judge had before him com-
petent evidence on which to base his findings sustaining
the order complained of. Van Hitten v. Test, 49 Neb.
725; Prairie Life Ins. Co. v. Schumann, 104 Neb. 363.

The judgment is

AFFIRMED,

Lewis J. PINN V. STATE OF NEBRASKA.
Fi1LEp JANUARY 13, 1922, No. 21927.

1. Grand Juries. District courts are empowered under the provi-
sions of chapter 148, Laws 1917, and section 8143, Rev. St. 1913,
to order the calling of a grand jury at any time during a term of
court, whenever, in the judgment of the court or a judge thereof,
the necessities of the public business require it.

2. Statutes: ReeNAcTMENT. The provisions of section 8143, Rev.
St. 1913, relating to grand juries, held in Jones v. State, 18 Neb.
401, to have been repealed by implication, were reenacted by the
adoption of the revision of the codes and statutes by section 1,
ch. 3, Laws 1913.

3. Grand Juries: PROCEDURE. The procedure' outlined and desig-
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nated in sections 8137-8139, Rev. St. 1913, has no application to
the calling of a grand or petit jury after the commencement of
the term at which such jurors are to serve.

4. Perjury: EvipeEnce. Upon the trial of a defendant charged with
the crime of perjury, the pleadings upon which the case was
tried where the perjured testimony is charged to have been
given are properly admissible in evidence, for the purpose of
showing whether the alleged false testimony was material to
the issues then being tried.

5 Witnesses: IMPEACHMENT. One of the modes recognized by law
for impeaching the veracity of a witness is the introduction of
persons as witnesses who testify that they are acquainted with
the general reputation for truth and veracity of the person
sought to be impeached in the neighborhood or corhmunity where
he resides, and that such reputation is bad, and this rule ap-
plies where a defendant upon trial charged with the crime of
perjury testifies as a witness upon such trial,

6. Instructions criticised, examined, and, when considered together,
held to correctly state the law.

7. Evidence examined, and held to sustain the verdict.

Error to the district court for Kearney county: Lrwis
H. BLACKLEDGE, JUDGE. Affirmed.

W. D. Oldham and H. M. Sinclair, for plaintiff in error.

Clarence A. Davis, Attorney General, Jackson B. Chase
and J. L. McPheely, contra.

Heard before LerroN, DEAN and Day, JJ., CORCORAN
and Goss, District Judges.

Corcorax, District Judge.

The defendant was indicted by a grand jury called by
order of the judge of the district court for Kearney
county, and placed upon trial and convicted by a jury of
the crime of perjury upon three counts of the indictment,
and found not guilty as to one count. His motion for
a new trial was overruled and he was sentenced to a
term in the state penitentiary. He brings his case to
this court for review upon a petition in error.

The record discloses that the defendant and a nephew,
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Charles Wirth, both of whom were farmers in Kearney
county, got into some difficulty over business transac-
tions, resulting in a suit being brought by Wirth against
the defendant Pinn to recover for certain work claimed
tc have been performed by Wirth for the defendant, hig
uncle, and for other items of account. The trial of this
‘suit was concluded in the district court for that county
on November 30, 1920, resulting in a verdict and judg-
ment for the plaintiff. On the following day, December 1,
1920, the trial judge made an order directing the sheriff
to “summon without delay sixteen good and lawful men
from the body of the county of Kearney, having the
qualifications of jurors, to appear on December 2, 1920,
to serve as grand jurors.” The grand jurors appeared as
directed, were duly organized and proceeded to their
work, and upon December 9, 1920, returned an indict-
ment, indorsed ‘““a true bill,”” charging the defendant Pinn
with having committed perjury upon the trial of the civil
case before mentioned on November 30, 1920. To this in-
dictment a plea in abatement was made by the defendant
on the ground that the grand jury was not selected as
provided by statute from a list prepared by the county
board; that the court was without authority in law to
call the grand jury or to direct the sheriff to call the
members thereof from the body of the county, and other
objections presenting the same general questions. The
reply of the state traversed the allegations of the plea
and set up at length the different steps taken in order-
ing, selecting and impaneling the grand jury. This plea
was tried to the court without a jury and was overruled,
after which the defendant entered his plea of not guilty
to the several counts and was placed upon his trial.

The question of the validity of the indictment found
by this grand jury is the important and controlllng ques-
tion presented for decision by the petltlon in error. The
(etermination of this question turns upon the power of
the district court, under the present statutes, to make an
order during a term of court, directing the calling of a
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grand jury by the sheriff from the body of the county.
The plaintiff in error contends that such power no longer
exists. If this contention is correct, then it must follow
that the calling of the grand jury in the present case was
without authority of law, and the indictment reiurned
by it was invalid, and the subsequent trial and convic-
tion of the defendant was likewise without warrant or
authority of law and cannot be permitted to stand. Re-
garding, as we do, the matter of supreme importance,
not only to this defendant, whose liberty is at stake, but
to the courts and profession in this state, we will again
undertake to review this very important branch of the
legislation of the state. Prior to 1885 all prosecutions
in the courts of record in the state were upun indiet-
ments, presented by a grand jury. At the gession of 1885
the legislature adopted a new method of prosecutions ;
that is, by means of an information filed by the prosecut-
ing attorney, after a preliminary examination before a
magistrate. From that date forward it was not neces-
sary that a person charged with crime should first be
presented by the indictment of a grand jury, as a prereq-
vicite to being placed upon trial. The same session
adopted section 584 of the Criminal Code, section 7, ch.
108, Laws 1885, providing:

“Grand juries shall not hereafter be drawn, summoned,
or required to attend at the sittings of any court within
this state, as provided by law, unless the judge thereof
shall so direct by writing, under his hand, and filed with
the clerk of said court.”

This was the law of the state for 24 years. In 1909
the legislature again provided for the calling of grand
juries by the adoption of chapter 171, Laws 1909, as
follows:

“Unless otherwise ordered in writing by the court, or
& judge thereof, a grand jury shall be drawn and sum-
moned in the manner provided by law, on the first day
of the first regular term of the district court of each
county in the state.”
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This section was carried into the revision of 1913
(Rev. St. 1913, sec. 9031), with the addition of the words
“in each year” in the body of the section. Under this
section, which continued in forc® for eight years, if a
grand jury was not desired, the trial judge was under the
necessity of making an order to that effect in writing in
advance of the terms of court named in the statute, in
crder to legalize prosecutions by information at such
terms. This law stood until the session of 1917, when
the legislature again turned their attention to the matter
of grand juries, and by chapter 148, Laws 1917, section
9031 was again amended, and as the last word of the leg-
islature upon the subject declared:

“The district courts are hereby vested with power to
call grand juries. A grand jury may be called and sum-
moned in the manner provided by law on such day of a
regular term of the district courtein each year in each
county of the state as the district court may direct; and
at such other times and upon such notice as the district
court may deem necessary.”

In addition to these several acts of the legislature at-
tention is directed to section 8143, Rev. St. 1913. This
general statute has been in force without amendment
since Nebraska became a state. Its provisions are:

“Whenever the proper officers fail to summon a grand
or petit jury, or when all the persons summoned as grand
or petit jurors do not appear before the district courts,
or whenever at any general or special term, or at any
period of a term for any cause there is no panel of grand
jurors or petit jurors, or the panel is not complete, said
court may order the sheriff, deputy sheriff, or coroner to
summeoen without delay good and lawful men, having the
qualifications of jurors, and each person summoned shall
forthwith appear before the court, and if competent, shall
gserve on the grand jury or petit jury, as the case may be,
unless such person may be excused from serving or law-
fully challenged.”

- It is contended that this statute, so far as it pertained

°
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to grand juries, was repealed by implication by the ses-
sion of 1885, in the act before referred to. In fact this
‘court is committed to that doctrine in Jones v. State,
18 Neb. 401, which decision has since been cited with ap-
proval in State v. Lauer, 41 Neb. 226, and Ellis v. State
81 Neb. 284, XEven though this be found to be the fact,
section 8143 was reenacted by the session of 1913, which
carried the old section just as it had stood for a half
century into the revision of the laws prepared by the
code commission authorized by the session of 1911, for
the revision of the codes and statutes of the state. This
action of the legislature is set forth in section 1, ch. 3,
Laws 1913: _

“That the code of laws embodying the general statutes,
the Code of Civil Procedure and the Code of Criminal
Procedure of the state of Nebraska, as prepared and re-
‘ported to the thirty-thfrd general assembly of the legisla-
ture of Nebraska by A. M. Post, J. H. Broady, and E. L.
King, pursuant to the authority of chapter 166 of the
Laws of 1911, be, and the same is hereby adopted, ap-
proved and made of force as the Revised Statutes of the
state of Nebraska of 1913.”

The provisions of section 8143 are self-executing. It
is complete within itself, and reference to any other sec-
tion is not necessary to carry out its provisions. The
authority to provide for prosecutions by indietment pre-
sented by a grand jury is amply furnished by section
9031, as adopted by the session of 1917. It is idle to
insist that, when an emergency arises after the opening
of the term of court which, in the judgment of the court
" or judge, requires the services of a grand jury, none can
be called because it is then impossible to have the mem-
bers selected by the county board and the names drawn
from a box by the sheriff and clerk ten days before the
opening of the term. The law does not require the per-
formance of impossible acts. The same exercise of com-
mon sense should be applied to the interpretation of the
laws as obtains in other important affairs of life. The
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people of the state are not impotent and powerless to
execute their will, as expressed by the acts of the legis-
lature. Through the legislature the people have spoken
in 1909, 1913, and 1917. What the people in these
several instances demanded was the restoration of prose-
cutions upon indictments presented by grand juries, and
the power of their courts to provide the grand juries,
when it appeared expedient or best calculated to serve
the interests of the people and the state. It is not the
province of this court to deny their demand.

The detendant cites Jones v. State, supra, and Ellis v.
State, supre, as decisive of the question at issue. It must
be remembered that Jones v. State was decided shortly
after the act of 1885 was adopted, and that the decision
sn Ellis v. State was announced in 1908, before any of the
acts before referred to were passed. The legislation
adopted since 1908 has materially changed the situation,
and the district courts now have the undoubted power
and authority to order the calling of a grand jury at
any time during a term of court. The procedure out-
lined in sections 8137-8139, Rev. St. 1913, providing for
the selection of the names by the county board, reporting
the list of names by the county clerk to the clerk of the
court, and the drawing of the jury by the sheriff and the
clerk, has and can have no application to either a grand
or petit jury ordered during the term of court at which
their services are required. As before stated, the law
does not require the performance of that which is im-
possible. When a jury, either a grand jury or a petit
jury, is needed, and none has been provided by the usunal
method, the way to procure a legal and proper jury is
made clear by section 8143. This court has held in
Carrall v. State, 53 Neb. 431, that the provisions of this
statute are “broad enough to cover and include any and
all possible reasons for which at any term of a court
there may be no panel of jurors present.””

The conclusion is irresistible from what has been said
that the district courts of the state are clothed with
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ample power and authority to order the calling of a
grand jury during a term of court, whenever the neces-
sity of the public business appears to require it. This
authority is clearly conferred by chapter 148, Laws 1917,
and section 8143 provides the proper procedure. It must
follow as a logical conclusion that the plea in abatement
was properly overruled in this case.

Counsel for defendant, in their very able and compre-
hensive brief, recite many alleged errors of the trial court
in their effort to secure a reversal of the judgment.
Among these is the admission in evidence of the original
pleadings filed in the county court, from which the cause
was appealed to the district court. As it appears with-
out controversy in the record that the case was tried
upon the same pleadings in both courts, no new pleadings
being filed in the district court, this assignment is with-
cut merit. It was necessary for the prosecution to show
the pleadings in the cause where the alleged perjury was
committed, in order to establish that the evidence was
material to the issues thus made.

Complaint is also made of the admission of the journal
entry and judgment in the civil case. There might well
be complaint made by the defendant of this action, if
the offer had not been limited, as disclosed by the record.
The offer was: “The state offers the journal entry and
judgment for the purpose only of showing the ending of
that trial and showing the date with relation to the time
of the indictment, and not for the purpose of showing
who judgment was rendered against or for whom judg-
ment was rendered; only that the case was ended prior
to the return of the indictment.” To which the court
added, presumably in the presence of the jury: “I am
going to admit the journal entry and judgment not to
show the judgment, but for the sole purpose of showing
that the case has been terminated. The pleadings I have
admitted may go to the jury, the judgment to that ex-
tent.” Thus limited, the admission of this record could
in no wise prejudice the defendant.
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Complaint is also made that a number of witnesses
were allowed to testify that the reputation of the de-
fendant for truth and veracity in the community where
ke resided was bad. Reading the brief, the impression
is at once created that this evidence was offered in sup-
port of the charge of perjury upon which the defendant
was being tried. An examination of the record, however,
discloses that the defendant took the stand in his own
behalf and gave his testimony. Upon rebuttal the state
produced these witnesses as discrediting the testimony
given by him upon the present trial. This procedure was
entirely proper. If the testimony given by the defendant
upon this trial was to be believed by the jury, it would be
their plain duty to acquit him. Or if it was sufficient
to create a reasonable doubt in the mind of the jury of
the truth of the charge made against the defendant, the
duty of the jury would be the same. The state was
clearly within its rights by offering evidence in rebuttal
which might tend to discredit the testimony given by the
defendant.

The assault made upon the third and seventh instrue-
tions given by the court is not warranted by the record.
The third instruction is not one, as charged, intended to
cover the whole case, but setting forth the material allega-
tions of each count of the indictment which the state
must prove beyond a reasonable doubt before it would be
entitled to a conviction. Complaint is particularly made
of the fourth subdivision or paragraph of that instruction
which set out “that said testimony was material to an
issue then and there being tried,” etc. And in connection
therewith that the jury were told in the seventh instruec-
tion that the testimony set forth was material as a matter
of law. It is claimeéd that these instructions are con-
tradictory and confusing. A careful reading of the in-
structions establishes the fact that this claim is without
merit. In the first instance the jury were told what the
state must prove to make out its case, and in the second
the jury were properly advised that the evidence upon
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which the alleged perjury was based was material. In
neither instruction was any added burden placed upon
the defendant. If either party had a cause for com-
plaint it would be the state. But there exists no ground
tor complaint from either party. Each instruction
occupied a proper place in the charge to the jury and
correctly stated the law.

It is finally urged that the evidence does not sustain
the verdict. It is particularly pointed out that upon the
important question of whether Wirth was employed by
the defendant, Wirth testified that the defendant made
the contract of employment with him at the home of his
mother, and that this being denied by the defendant, and
there being no corroboration, in a prosecution for per-
jury there could be no conviction upon the testimony of
a single witness. This would be important if sustained
by the record. Counsel have overlooked the testimony
of Caroline Wirth, the sister of the defendant, upon this
point. True, she was not present at the alleged conver-
sation at the side of the barn, but she testified that when
her brother, the defendant, came into the house he talked
with her about the same matter, and she testifies that
her brother, the defendant, said to her: “He said that
he would like to have Charlie work for him. I didn’t
want him to at first, but I said it wouldn’t hurt the boy
to earn a little money and that was the way it was done.”
This was corroborative of the story of young Wirth that
his uncle came over to the home that day to employ him,
and that after they had their talk by the side of the
barn the defendant went into the house and talked to
his mother.

It is manifest from a careful examination of this record
that there was a sharp conflict in the evidence. Upon
some phases of the case the defense produced a greater
number of witnesses than the prosecution. The quantum
of proof, however, is not determined by counting the wit-
nesses. There was ample evidence, if believed by the
jury, to establish beyond a reasonable doubt that the
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defendant had given false testimony upon the trial of the
civil case in question. This was all that was necessary
to satisfy the requirements of the law. It must be a
matter of sincere regret to all concerned that this prose-
cution arose out of a chain of incidents revealing a se-
rious family disagreement. This defendant and his sister,
Mrs. Wirth, are each of mature years and appear to have
developed a feeling for each other that is not at all com-
mendable. The two principal witnesses for the prosecu-
tion were the nephew and his mother, the sister of the
defendant. As their evidence appears in the record,
little effort was made to conceal the bitterness which
existed between the parties. There is danger in such in-
stances that testimony will be colored to the disadvan-
tage of the defendant. All of these facts, however, must
" have been plain and obvious to the jury. They were not
only the best judges, but the sole judges of the credibility
of the witnesses and of the weight to be given to the
testimony of each and all of them. This being so, if the
case was properly submitted to the jury, the court should
not disturb the verdict. The record shows that the case
was well tried and properly submitted. It is unfortunate
that it should become necessary to punish a citizen of the
state for an offense of this character. A jury selected
from the representative citizenship of the county where
Lewis J. Pinn has resided for years has found and de-
clared him guilty of this dangerous crime to civil society.
There appears to be no error of a substantial nature in

the record, and the judgment must be, and is,

AFFIRMED.

MiINNIE L. COON ET AL., APPELLANTS, V. RoBERT D.
O’BRIEN ET AL., APPELLEES.

Fep JANUARY 13, 1922. No. 21853.

1. Husband and Wife: JoinT AcTroNs. Husband and wife may
' jointly bring action relative to title to real estate belonging to
either of them.
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2. Judgment: PrLeEA oF REs Jupicata. Plea of res judicata cannot
be maintained except in cases where the issues and the neces-
sary parties in the instant case are the same as in the case
wherein the judgment pleaded as a bar was rendered. In the
present case, the facts, which are fully set forth in the opinion
herein, show that neither the issues nor necessary parties in this
action are the same as in the case in which judgment pleaded as
a bar was rendered. Held, that the plea of res judicata is not
sustained. .

3. Appeal: REVERSAL: RECOVERY OF LAND Sorp To Sarisry Jupg-
MENT. This is an action brought under section 8087, Rev. St.
1913, to recover lands sold to satisfy a judgment which was not
superseded and was afterwards reversed and vacated by this
court. Section 8087 reads as follows: “If any judgment or
judgments, in satisfaction of which any lands or tenements are
sold, shall at any time thereafter be reversed, such reversal shall
not defeat or affect the title of the purchaser or purchasers; but,
in such case, restitution shall be made by the judgment creditor,
of the moneys for which such lands or tenements were sold, with
lawful interest from the day of sale.” Held, that the term “pur-
chaser” used in this section means a bona fide purchaser; that is,
one who is not a party to the erroneous judgment nor respon-
sible therefor; one that does not have reason to believe that such
erroneous judgment will be vacated by an appellate court. It
applies only to strangers to the judgment who have purchased
under the honest belief that the judgment is sufficient. Held,
also, that the assignee of the party against whom such erroneous
judgment was rendered may demand restitution of the property
sold to satisfy such judgment, and maintain action to recover the
same. Held, further, that real estate so sold may be recovered
by an action to quiet title.

4. : : RiGHTS OF PURCHASER AT EXECUTION SALE. One
who makes a bona fide contract to purchase land sold to satisfy
a judgment, which was not superseded, and was afterwards va-
cated on appeal to the supreme court, and pays part of the pur-
chase price before notice that such judgment was erroneous,
will be protected by said statute to the extent of the amount
so paid, with interest, but no further. ’

5. : : . A judgment was rendered against C.,
and his real estate levied on and sold to the judgment creditor to
satisfy the same. The judgment was appealed to the supreme
court, but no supersedeas bond was given, and was by said court
vacated. Held, that the wife of C., to whom he had conveyed
his interest in the land after the same had been sold to satisfy
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the judgment erroneously rendered against him, could maintain
an action to recover the land; and that the facts developed on
the trial in district court, and which are fully set out in the
opinion herein, warrant a decree in her favor, subject, however,
to the payment of $950 and interest thereon at the legal rate
to one S., who had made a bona fide contract with the grantee
of the purchaser, i.e., the judgment creditor, at the execution
sale, and had paid that amount of the purchase price agreed
upon. And judgment in favor of C. should be rendered against
the judgment creditor for said amount so required to satisfy the
bona fide interest of S. in said land.

Where one is properly in court as a defendant and
makes no claim of interest in the subject-matter of the action,
files an answer denying generally the allegations of a cross-peti-
tion of a codefendant only, and takes no appeal from a decree
of the trial court adverse to himself, and makes no appearance
in this court, there is nothing for this court to comsider, so far
as his interest is concerned, and no order or judgment can be
made in respect thereto.

REVERSAL: AcCTION TO RECOVER LAND SoLD TO SATISFY
JupeMENT: EvipExce. In an action brought under section 8087,
Rev. St. 1913, for restitution of property sold on execution issued
on a judgment not superseded, and afterwards vacated by the
supreme court, it is immaterial as to what further proceedings
were had regarding such erroneous judgment, and evidence tend-
ing to show that a second judgment was rendered was properly
rejected by the trial court; and the same is true as to evidence
offered to show that such second judgment had been fully paid.

ApprAL from the district court for Cheyenne county:
HANsoN M. GRIMES, JUDGE. [Reversed, with directions.

C. E. Tefft, C. A. Robbins and Radcliffe & Hyde, for
appellants.

D. 0. Dwyer, Peterson & Devoe and Halligan, Beatty
& Halligan, contra.

Heard before LETToN, DEAN and ALDRICH, JJ., CLEM-
gxts (E. P.) and DiLworTH, District Judges.

DiLworTH, District Judge.
Appellants, Minnie L. Coon and Omar A. Coon, wife
and husband, commenced this action in Cheyenne county
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against Robert D. O’Brien, Dennis O. Dwyer, Joseph M.
Swensen, Christian E. Metzger, and Etta Belle Metzger,
to quiet title to certain land situated in that county.
Afterwards, by stipulation of parties and order of the
court, H. F. Brinkman and C. W. Bish were also made
defendants. The proceedings in this court being a trial
de novo of the cause, we deem it proper to set out some-
what in detail the facts as developed on the trial in dis-
trict court.

The undisputed evidence, and the stipulation of the
parties, show that on the 26th day of April, 1916, Robert
D. O’Brien obtained a judgment in the district court for
Cass county, Nebraska, against Omar A. Coon for the
sum of $3,978, together with costs amounting to $148.75;
that an appeal was taken from such judgment to the
supreme court, and that no supersedeas bond was given.
A transcript of said judgment was filed in the office of
the clerk of the district court for Cheyenne county on
May 1, 1916. On May 3, 1916, a quitclaim deed was filed
in the office of the register of deeds of said county, where-
by Omar A. Coon conveyed the lands involved herein to his
wife, Minnie L. Coon. On July 16, 1916, an execution
on this judgment issued out of the office of the clerk of
the district court for Cass county, directed to the sheriff
of Cheyenne county, who levied the same on and sold the
lands in question to the judgment creditor, Robert D.
O’Brien, for $4,000, being the appraised value thereof,
and approximately the amount of the judgment. The
sale was confirmed by the district court for Cass county,
and the sheriff deeded said lands to O’Brien on Septem-
ber 12, 1916. By deed, dated October 14, 1916, O’Brien
conveyed the land to H. F. Brinkman, who was the young
lady stenographer in the office of Dennis O. Dwyer, the
attorney for O’Brien in all the proceedings had to obtain
and force said judgment. This deed expressed no con-
sideration, and covenanted only to warrant and defend
the premises against any acts of the grantor. It was
filed for record March 21, 1917. On April 7, 1917,
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O’Brien made a correctional deed to said Brinkman, in
which the consideration was stated as $4,000. This deed
was filed for record on March 18, 1918. On the same
day that the first deed to Brinkman was dated, October
14, 1916, she entered into a contract with appellee Joseph
M. Swenson to sell him said lands for the sum of $1,450,
to be paid as follows: $950 cash, which was paid, and
$3,500 on March 1, 1917.

O’Brien instituted an action in the district court for
Cheyenne county against Minnie L. Coon sometime in
December, 1916, to set aside and cancel the deed of her
husband to her on account of fraud as to his creditors,
and quieting title to the lands in O’Brien as to any
claim of right, title or interest therein of said Minnie L.
Coon. On March 21, 1917, a decree as prayed for was
entered in such action. From this decree Minnie L.
Coon appealed to this court, and gave a supersedeas bond
fixed. by the court at $750. On May 31, 1917, H. F.
Brinkman executed a deed, blank as to grantee, for said
" lands, and gave the same to defendant Dwyer. On Feb-
ruary 16, 1918, the supreme court reversed and vacated
the judgment rendered in the district court for Cass
county in favor of O’Brien and against Omar A. Coon.
On March 18, 1918, the deed in blank executed by Brink-
man on May 31, 1917, with the name of C. E. Metzger
inserted as grantee, was filed for record in Cheyenne
county. At the January term, 1919, of the supreme
court, Minnie L. Coon moved to have her appeal in the
case of O’Brien against her dismissed without prejudice
to her rights in the district court. This court at that
term granted said motion and dismissed said appeal
without prejudice to her rights in the Jower court. There-
after, on July 9, 1919, this action was commenced. Swen-
con filed an answer and cross-petition, setting up his
contract of purchase, claiming to be a bona fide pur-
chaser, and asking that such contract be carried out and
title to the land be quieted in him. Metzger filed an
answer and cross-petition, claiming to be a bona fide pur-



432 NEBRASKA REPORTS. [Vor. 107

Coon v. O’Brien.

chaser by virtue of the deed of Brinkman to him, and
prayed that title to the premises be quieted in him as
against the plaintiffs and his codefendants. Dwyer filed
a disclaimer; O’Brien made default of any answer; Bish
filed an answer only to the cross-petition of Swenson,
denying generally such answer and cross-petition. No
pbrocess was served on Brinkman. Trial was had and a
decree rendered in favor of the defendant Swenson, pro-
viding that he pay into the district court, “within five
days from the date of this decree, the sum of $3,500, pro-
vided to be paid in his contract with the defendant
Brinkman, for the use and benefit of the said Brinkman,
or her assigns, the said Brinkman shall execute and de-
liver, within ten days from the date of this decree, a good
and sufficient deed conveying to said defendant Swenson
the lands involved herein and that the deed from said
H. F. Brinkman to defenddnt O’Brien (evidently a mis-
take in name made by transcriber, as Metzger was un-
doubtedly meant), and the deed from said O’Brien to
defendant Bish, and the mortgage given thereon by the
defendant Bish, be and the same hereby are canceled and
held to be null and void.”

The plaintiffs and the defendants O’Brien, Bish, Brink-
man, and Metzger, jointly and severally except. Plain-
tiffs perfect appeal to this court. The plaintiffs, and de-
fendant Swenson only of all the defendants, appeared or
participated in the hearing of this cause in this court in
any manner.

This action is brought under section 8087, Rev. St.
1913, which reads: “If any judgment or judgments, in
satisfaction of which any lands or tenements are sold,
shall at any time thereafter be reversed, such reversal
shall not defeat or affect the title of the purchaser or
purchasers; but, in such case, restitution shall be made
by the judgment creditor, of the moneys for which such
lands or tenements were sold, with lawful interest from
the day of sale.”

It is insisted by appellee Swenson that no one but the
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defendant in the action in which the judgment was ren-
dered can take advantage of a reversal of a judgment
where no supersedeas bond has been filed. This court
in the case of Hier v. Anheuser-Busch Brewing Assn., 60
Neb. 320, recognized the contrary rule and sustained an
action brought by the assignee of a judgment debtor for
restitution, or recovery of money from the judgment
creditor realized on a judgment in which no supersedeas
bond was given, and was afterwards reversed.

It is also urged that the plaintiffs cannot maintain this
action, either individually or jointly; that Omar A. Coon
has no interest in the land; that the deed made by him to
his wife disposed of all his interest therein, and is ef-
fective notwithstanding the decree in the case of O’Brien
v. Minnie L. Coon. There is merit in this proposition.
The deed from Coon to his wife, Minnie L., is good be-
tween themselves, and as to all parties except the cred-
itors of Omar A. Coon. Lewis v. Holdrege, 56 Neb. 379.

‘While Omar A. Coon did not have sufficient interest in
the land to permit him to maintain this action individ-
ually, yet he was a proper party to join with his wife.
Holladay v. Rich, 93 Neb. 491.

It is insisted, however, that the wife, Minnie L. Coon,
cannot maintain this action for the reason that she is
barred by the decree in the case of O’Brien v. Coon. Such
is not the fact. The issues in that case were not the
same as in this. The issue in the O’Brien v. Coon case
was as to her interest in the land as a purchaser there-
of, as against the demands of her husband’s creditors.
The present action is to determine her right in the land
as the assignee of her husband’s right to demand resti-
tution of his lands sold under a judgment, not superseded,
that was, after the sale had been made, reversed and
declared void. The doctrine of res judicata does not
apply in this instance. -The issues are not the same.
This court has declared in what instance the rule of res
judicata does apply, and that is:

“A judgment of a court of competent jurisdiction upon
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a question directly involved in one suit, is conclusive
as to that question in another suit between the same
parties; but, to this operation of the judgment, it must
appear either upon the face of the record or be shown
by extrinsic evidence that the precise question was raised
and determined in a former suit.” Morgan v. Mitchell,
52 Neb. 667.

Not only were the issues not the same, but the neces-
sary parties were not the same The plaintiff in the
former suit, Robert D. O’Brien, was not a necessary party
in this action. He could have been left out of the suit
and the issues fully determined. Minnie L. Coon and
her husband, Omar A. Coon, are the proper parties to
demand restitution of the land sold.

The only question remaining to be determined, and
the one most strongly contested, is whether such restitu-
tion should be awarded them. The section of the statute
under which this suit was brought protects only bone
fide purchasers. The supreme court of Kansas, in con-
struing a statute similar to that under cons1de1at10n
clearly states the rule in the case of Hubbard v. Ogden,
22 Kan. 671 (cited by appellants), as follows:

“This section has application solely to bona fide pur-
chasers, who are not parties to the erroneous judgment,
nor responsible therefor, and who do not have reason
to believe that such erroneous judgment will be reversed
or vacated by the appellate court. * * * It applies only
to strangers to the judgment, who have purchased under
the honest belief that the judgment is sufficient. It would
not be in consonance with justice or equity to allow a
party who had procured an erroneous judgment, and who
had procured property thereunder, to retain the fruits of
such ]udgment after it had been set aside and annulled
by the superior court.”

If there is any bona fide purchaser of this land, then
this action fails as to such purchaser. Let us see if there
is such. Robert D. O’Brien, judgment creditor, who pur-
chased the land at the sale on the execution issued on
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his judgment, is not a bona fide purchaser. Stroud v.
Casey, 25 Tex. 740, 78 Am. Dec. 556.

O’Brien conveyed the lands so purchased by bhim to
H. F. Brinkman, who the evidence shows was a clerk
or stenographer in the office of defendant Dennis O.
Dwyer, attorney for O’Brien in the action in which the
judgment was rendered, and in all the proceedings taken
to enforce the collection thereof. Her deposition was
taken by appellants and used by them in the trial of
this cause in the district court. She testified that she
merely held the land for her employer, Dennis O. Dwyer;
that she neither paid nor received anything for the land,
but held it subject to the order of Dwyer. She is not a
bona fide purchaser.

Defendant Dwyer was probably the real purchaser of
the land from O’Brien, and there is some testimony of a
doubtful nature that he gave O’Brien his (Dwyer’s)
check or note in payment for the same. It would make
no difference if he had paid cash in full for the land.
Being the attorney for O’Brien, as hereinbefore stated,
he is in the same position as O’Brien. Stroud v. Casey,
supra. He is not a bone fide purchaser.

We will next consider the claim of defendant C. E.
Metzger, that he is a bone fide purchaser. Metzger
claimed title to the land by virtue of a deed made by
Brinkman, May 31, 1917. This deed when made was
blank as to grantee, and was delivered by Brinkman to
Dwyer. On March 18, 1918, after the decision of the
supreme court, vacating the judgment in favor of O’Brien
against Omar A. Coon, to satisfy which the land had
been sold, had been announced, this deed, with the name
of C. E. Metzger inserted as grantee, was filed for record
in Cheyenne county. Metzger’s deposition was taken by
the plaintiffs in this action and used in the trial in
the district court. From it, and other evidence pro-
duced in the hearing in that court, it appears that Metz-
ger never saw this land, and knew nothing as to its
condition or title. His attention was called to it by
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Dwyer, who was his attorney when he needed one, and
with whom he was intimately associated. It is shown
that he gave his check to Dwyer for $3,500 in payment
therefor; that this check was drawn on a Plattsmouth
bank, the home town of Dwyer, and delivered to Dwyer
in Omaha; that Dwyer cashed it in Omaha; that at
the time this check was given Metzger’s account in the
Plattsmouth bank on which it was drawn was overdrawn
some $79; that the day after the check was cashed in
Omaha some one—Metzger does not know who and it
seemed impossible to learn from him or the president
of the bank on which the check was drawn, whose depo-
sition was also taken by the plaintiffs—deposited in the
bank $3,500 to the credit of Metzger, which was used to
take up this check. A close examination of the testimony
of Metzger and the bank officials and of Brinkman leads
one to the conclusion that the trial court was well justi-
fied in finding that “the connection of Metzger with the
transaction seems to have been had with Dwyer, the
attorney for O’Brien. Brinkman, Dwyer’s stenographer,
seems to know little about the transaction by which she
chtained title to the land, or the tramsaction by which
she conveyed the title to Metzger. These two transac-
tions almost convince one that the real party in interest
was Dwyer, the attorney for O’Brien.”

‘We will go farther than the trial court went in its
findings in this respect, and say that the entire evidence
fully convinces us that Dwyer was the real party in in-
terest in these transactions and that the deed purporting
. to carry the title to Metzger was in fact made solely for
Dwyer’s benefit and was not a bona fide transaction. This
conclusion is supported very strongly by the failure of
Metzger to appeal from the decision of the district court
denying his claim of title to the land, and his nonappear-
ance in this court to protect his interests, as would be
expected from a man with $3,500 at stake Metzger was
not a bona fide purchaser.

Defendant C. W. Bish is said to have a mortgage on
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the land for $11,200 given by the appellants. He ap-
peared in the district court, filed answer only to the
cross-petition of defendant Joseph M. Swenson, but did
not set up his mortgage or make any claim or offer
any evidence in respect thereto. He took no appeal
from the decree of the district court, canceling his mort-
gage; neither has he appeared in this court. Such being
the fact, this court is in no position to pass upon the
rights of Bish, and does not do so.

The remaining question to determine is as to the claim
of Joseph M. Swenson. He claims to be a bona fide pur-
chaser of the land through a contract for the purchase
thereof, entered into October 14, 1916, with Brinkman.
The evidence shows without dispute that on that day, it
being the same day that O’Brien conveyed the land to
Brinkman, she contracted to sell the land to him for
$4,450. Of this sum $950 was to be in cash at that time,
which was paid, and the balance of $3,500 was to be
paid on March 1 following. This contract provided that
Brinkman was to immediately make a warranty deed to
said premises in favor of Swenson and deliver the same
to D. O. Dwyer, to be held by him and delivered to Swen-
son on March 1 or prior thereto upon his paying to
Dwyer the sum of $3,500, as stipulated. Brinkman was
to furnish Swenson an abstract, showing merchantable
title to the premises. Swenson refused to make the final
payment until the claim of Minnie L. Coon to the land,
by reason of the deed to her from her husband, was dis-
posed of. Before that was finally determined this action
was commenced, and the final payment of $3,500 has not
been made, although since tendered. The evidence
clearly shows that this transaction with Swenson was
Lona fide. Therefore, Swenson has a bone fide interest
in the land to the extent of the sum paid by him, to wit,.
$950, together with interest at the legal rate from the
time said sum was paid, October 14, 1916.

- Evidence was offered in the district court, tending to
show that upon a retrial of the case of O’Brien v. Omar
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A. Coon, in Cass county, another judgment was obtained
against Omar A. Coon. The court rejected this evidence.
- This was correct.

On the other hand, the plaintiffs offered evidence that
said second judgment had been fully paid and satisfied.
This offer the court correctly refused.

We find that appellee Joseph M. Swenson has a bonae
fide interest in the lands involved herein to the extent of
$950, being the amount paid by him on the purchase
thereof, and interest on said sum at the legal rate from
October 14, 1916, the date of such payment; that Robert
D. O’Brier, Dennis O. Dwyer, H. F Brinkman, Chris-
tian E. Metzger, and Etta Belle Metzger, and none of
them, are purchasers of said premises, and have no bona
fide interest therein; that Minnie L. Coon, as the assignee
of Omar A. Coon, as to all his rights and interest in said
real estate, is entitled to restitution thereof, and that the
title thereto, subject to the bona fide interest of said
Joseph M. Swenson, should be quieted in her as against
all persons claiming any right, title or interest therein
growing out of or resulting from the sale of said premises
cn the execution issued on the judgment rendered by
the district court for Cass county, Nebraska, on the
26th day of April, 1916, in an action therein pending,
wherein Robert D. O’Brien was plaintiff and Omar A.
Coon was defendant, and which judgment was after-
ward vacated and set aside by the supreme court; that
said Minnie L. Coon, as the assignee of Omar A. Coon,
should have judgment against Robert D. O’Brien for the
amount of the bonae fide interest of Joseph M. Swenson,
as hereinbefore stated; that appellee Robert D. O’Brien
should pay the costs of this action, including the costs
in this court.

It is therefore ordered and adjudged that the decree
rendered in the district court be reversed, and that this
cause be remanded to said court, with directions to
render a decree, quieting title to the land involved, in
Minnie L. Coon, subject to a lien thereon in favor of
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appellee Joseph M. Swenson for $950 and interest at the
legal rate from October 14, 1916; that judgment be ren-
dered against said Robert D. O’Brien and in favor of
Minnie L. Coon for the amount found due on the lien
of Joseph M. Swenson on said land, and costs of this
suit, including costs in this court.

REVERSED.

WiLHELM KROGER, APPELLANT, V. GORDON IFIREPROOF
WAREHOUSE & VAN COMPANY ET AL., APPELLEES.

Fmep JANUARY 13, 1922. No. 21712,

1. Contributory NEGLIGENCE: QUESTION FOR Jury. On an issue
of plaintiff’s contributory negligence, where the facts, as disclosed
by the evidence, were such that different minds might draw dif-
ferent conclusions, the question was properly submitted to the
jury. v

2. Negligence: INSTRUCTION: BURDEN OF Proor. Where, in an
action founded on negligence, the jury were instructed that, if the
plaintiff proved by a preponderance of the evidence the negligence
of the defendant charged in the petition, that it was the proxi-
mate cause of his injury, and the amount of damages he suffered,
if any, he was entitled to recover; but that, if the jury found by a
preponderance of the evidence that the plaintiff was guilty of
negligence which contributed to his injury, then his right of re-
covery would be governed or modified by the rule set forth in
another instruction, held to sufficiently set forth upon whom
rested the burden of proof, in the absence of a request for a more
gpecific instruction.

AppEAL from the distriet court for Douglas county:
CHARLES A. Goss, Jupce. Affirmed.

Martin L. Sugarmaen and James C. Kinsler, for appel-
lant.

R. T. Coffey and McGilton & Smith, contra.

Heard before MorrissEY, C. J., ALDRICH, FLANSBURG
and Rosg, JJ., BRowN and ELDRED, District Judges.
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Evrprep, District Judge. .

The plaintiff brought this action to recover for dam-
ages on account of injuries alleged to have been sus-
- tained by falling on a sidewalk in front of defendants’
place of business in the city of Omaha. The plaintitf
contends that a down-spout on the east side of de-
fendanty’ building discharged water upon and aecvoss
the sidewalk adjacent to the defendants’ premises; ihat
the defendants negligently permitted the water to freeze
and form ice on the sidewalk ; that they failed to re-
move the ice; that a light snow fell on the ice; and that
the plaintiff, being wholly unaware that there was ice on
the sidewalk, stepped on the covering of snow, and slip-
ped on the ice underneath, causing him to fall and re-
ceive the injuries of which he complains.

The defendants deny all liability, and in addition
thereto plead that, if any injuries were suffered by the
plaintiff, the same were due to the carelessness and negli-
gence of the plaintiff, in this, that the plaintiff knew,
or had cause to know, of the existence of the ice on said
sidewalk, if any existed at the time, and that the plain-
tiff was at said time passing along said street in a care-
less and negligent manner, and was not observing or at-
tempting to observe the condition of the sidewalk, and
that his injuries, if any, were due to the careless and
negligent manner in which he was proceeding, and that
he was not exercising due care and caution.

The trial resulted in a verdict and judgment for the
defendants.

Error is assigned in submitting to the jury the ques-
tion of negligence on the part of the plaintiff. The evi-
dence, while conflicting, shows that the plaintiff had at
least some familiarity with the location and condition of
the walk at the place of accident ; that he occasionally
walked over it, and had done so during the cold and
freezing weather the same month. The weather had been
continuously cold for some days, and at the time of the
accident was very cold, about six degrees above zero,
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the plaintiff was carrying some groceries and was going
on a slow trot or a “dog trot” along the sidewalk in
question; the sidewalk was of concrete, and had a drive-
way where automobiles entered the building, which was
somewhat slanting toward the curb. TUnder the testi-
mony in this case, whether the plaintiff was proceeding
with such care as an ordinarily prudent person would
exercise under similar circumstances was a question of
fact, as to which different minds might draw different
conclusions, and was therefore properly submitted to the
jury.

Complaint is made of giving instructions Nos. 5 and
11 to the jury. These instructions were called for on ac-
count of submitting the issue of plaintiff’s negligence to
the jury. Having reached the conclusion that the court
was justified in submitting the question of contributory
negligence to the jury, it follows that such instructions
were properly given.

Instruction No. 11 is further criticised as advising
the jury that, if they should find certain facts to be true,
they must ﬁnd that the plaintiff was negligent. As we
read the instruction, it is not subject to that criticism.
The jury are merely informed that, if the plaintiff had
knowledge of the facts referred to, then the plaintiff was
bound to use due care and caution in passing over the
walk, and that the failure of the plaintiff to use such
due care and caution would be negligence.

It is further contended by the appellant that the trial
court erred in failing to instruct the jury that the burden
was upon the defendants to prove by a preponderance of
the evidence, the plaintiff’s alleged contributory negli-
gence. By instruction No. 4 the jury were told that the
burden of proof was on the plaintiff to prove by a pre-
ponderance of the evidence the negligence charged in the
petition; that such negligence was the proximate cause
of his injury; and the amount of damages he suffered, if
any; and that, if the plaintiff had proved all the above
facts by a preponderance of the evidence, the plaintiff
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would be entitled to recover; but, if the jury found from
a preponderance of the evidence that the plaintiff was.
guilty of negligence, which contributed to cause his in-
jury, then the plaintiff’s right to recover would be gov-
erned or modified by the rule set forth in instruction
No. 5.

We believe that instruction No. 4 clearly sets forth the
rule applicable in this case. The plaintiff was told what
he must establish by a preponderance of the evidence,
and that, if he did so, he could recover; but, if the jury
found by a preponderance of the evidence that he was
guilty of contributory negligence, that his recovery would
be governed by the rules set forth in instruction No. 5.
Instruction No. 5 states the right of recovery in the
event of contributory negligence and of comparative
negligence. Under instruction No. 4 the jury could not
have mistaken on whom the burden rested to prove con-
tributory negligence. While the burden rested upon
the defendants, yet, the jury, in determining that ques-
tion, would properly take into consideration, not only the
evidence offered by the defendants, but the evidence of-
fered on behalf of the plaintiff as well. The instructions
given sufficiently stated the rule. If the plaintiff desired
a more specific instruction on that point it should have
been requested.

AFFIRMED.

Erra V. HIGGINS, APPELLEE, V. IRA R. DOTY, APPELLANT.
FiLep JANUARY 13, 1922. No. 21691.

1. Appeal: DiecrioN oF VERpicT. Where the evidence on the trial
in the district court is not conflicting, and reasonable minds can-
not differ as to the conclusion to be derived therefrom, a verdiet
directed by the court in accordance with such conclusion will not
be disturbed on appeal.

9. Marriage Contract: BreacH: EVIDENCE. In an action for dam-
ages for breach of promise to marry, it was proper for the trial
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court to receive in evidence testimony of the plaintiff giving
conversations during the courtship, in which defendant told her
what he was worth financially and of what his property con-
sisted.

INsTRUCTION. In such a case, where plaintiff
was the only witness and the above was the only proof on the
subject, it was not error for the court to instruct the jury that
an element for them to consider, in measuring the damages, was
the value of the defendant’s property and his financial standing.

AppPEAL from the district court for Adams county:
HArry S. DUNGAN, JUDGE. Affirmed on condition.

Stiner & Boslaugh, W. G. Hastings and W. M. Whelan,
for appellant.

J. E. Willits, contra.

Heard before Lrrron, Day and Dean, JJ., CORCORAN
and Goss, District Judges.

Goss, District Judge.

Plalntlff sued defendant for damages for breach of his
alleged promise to marry her. The jury returned a ver-
dict for plaintiff, judgment was rendered thereon, and
defendant appeals.

Plaintiff was the only witness. She introduced thir-
teen letters received from the defendant, testified in her
own behalf, was cross-examined, and rested. Defendant
offered no evidence. The court, on his own initiative,
gave the jury two instructions: First, to return a ver-
dict for the plaintiff; and, second, defining the measure
of damages. The defendant tendered three instructions
on his theory of the case and they were refused.

Appellant argues strenuously that the court erred in
deciding as a matter of law that the evidence conclusively
showed a contract of marriage between the parties. He
insists that the evidence does not show mutual promises,
and particularly does not show that she agreed to marry
him.

The letters from appellant to appellee were written by
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him at Hastings, his home, to her at Beatrice, where she
was temporarily, between August 2, 1915, and June 4,
.1916. He was a bachelor, an auctioneer, trader, owner
of farm lands and of rental property in the city of
Hastings. She had been unmarried for about eight
years, following a divorce obtained from her husband.
The parties had been acquainted for years. At one time
she had rented a house from him and he had boarded
with her and her family therein. She says there had
been oral talk of marriage between them, and she was
pleased when she received a letter, dated August 15,
1915, from him, in which, following some observations
about members of his family, he wrote: “I expect they
will all go up in smoke when you and I are married.
But they will have to go. I only wish I had of built last
summer and now I would of had a home.” His letters
are replete with suggestions of repairing a house to live
in and of building a new one, and the like. They con-
tain expressions such as: “And it is going to be hard
to get a place while we build.” “My, how I wish we
Lad the house finished and we were settled in it.” “Erma
(his niece) is planning on staying with us for a while at
least. * * * The north flat is vacant. Believe I
will rent it and put her things in it and then we will be
handy to build” “It is you I want to be careful, fov
I am going to need you so bad by and by and you can-
not tell how soon.” “We may have to take Erma to live
with us. I told her I was going to marry you. Lov-
ingly, Ira.”

These sufficiently express the marital intention of ap-
pellant and she testified that there were oral expres-
sions by him of like character. But it is argued that
the promises were not mutual, in that she failed to show
any promise on her part. Appellant seems to overlook
the question on cross-examination and her answer, when
she said that her letters to him (none of which were put
in evidence) indicated that she wanted to marry him.
Moreover, the oral evidence shows that he went to visit
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her several times in Beatrice, and they discussed this
marriage, the building of their future home on his Fifth
street lot in Hastings, and he ‘set the first of the year
as the date for their marriage.

We conclude from all the evidence that there were
mutual promises of marriage, and that both parties were
bound thereby. Different minds could not honestly draw
different conclusions from the undisputed facts. No
jury of reasonable men could have found differently.
The court did not err when he directed a verdict for
plaintiff. Burke v. First Nat. Bank, 61 Neb. 20; Cannell
.U. Roush, 89 Neb. 289; Thomas v. Otis Elevator Co., 103
Neb. 401.

Appellant says the court erred in his second instrue-
tion to the jury, in which he instructed the jury that,
in taking into consideration the loss of a home and the
comforts which ordinarily would result to the plaintiff,
they might consider the value of the defendant’s prop-
erty and his financial standing. He asserts that there is
no competent evidence in the case as to his actual wealth
or as to his reputed financial standing. The plaintiff
testified that the defendant told her during the engage-
ment that he was well fixed, was making money right
along, and that he was worth §70,000 or $75,000. But
appellant argues that it was error, under the rule an-
nounced in Stratton v. Dole, 45 Neb. 472, to permit her
to testify to statements made by appellant to her as to
his property or as to his actual wealti. We find, how-
ever, that in Stratton v. Dole the plaintiff was permitted
to relate what the mother of the defendant told her,
touching the defendant’s property and its value. Or-
dinarily hearsay, this evidence was admitted on the theory
that the mother, at the request of the son, having pro-
cured the plaintiff to receive him as a suitor and being
otherwise actively engaged in promoting the marriage
agreement, was his agent. If the agent can bind her
principal in such circumstances, it must be true that
the principal can bind himself to similar declarations as
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to property and as to financial worth in a like case.

The only evidence in this case was that furnished by
the plaintiff. She did not undertake on her own initia-
tive to specify defendant’s property or to give his re-
puted financial worth. She merely told what he had
said to her as to his property and his financial worth.
The context, separated only by a semicolon, properly
limited their consideration to the evidence in the case.
So we cannot find, under the unique circumstances of
‘this particular case, that the court erred in telling the
jury that one element in the evidence for them to con-
sider was the value of defendant’s property and his
financial standing.

It is urged that the damages are excessive. Such mat-
ters are, within reason, for the jury to assess. How-
ever, when we consider the meager, indefinite and sec-
ond-hand character of the evidence as to the financial
worth of the defendant and the gemeral circumstances
shown in the evidence, we think $7,500, will fully com-
pensate the plaintiff. If plaintiff will file a remittitur of
$2,500 in this court within 20 days, the judgment in the
lower court will be affirmed for $7,500 as of its date;
otherwise, it will stand reversed.

AFFIRMED ON CONDITION.

THOMAS REIGLE, APPELLANT, V. MICHAEL CAVEY,
APPELLEE.
FiLEp” JaNvary 13, 1922. No. 21577,

1. Appeal: Review. When a case is brought to the supreme court
on appeal without a bill of exceptions or special findings, the only
question that can be considered by this court is the sufficiency
of the pleadings to sustain the judgment of the lower court.

2. Pleadings examined, and found sufficient to sustain the judg-
ment of the district court.
AppeaL from the distriet court for Boone county;
FrepeErIiCK W. ButtoN, JUDGE. Affirmed.
V. E. Garten, A. E. Garten and O. M. Needham, for
appellant.
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Albert & Wagner and Vil & Flory, contra.

Heard before Morrissey, C. J., Rosg, ALpricH and
FLANSBURG, JJ., GrAVES and WELCH, District Judges.

Graves, District Judge.

This action was brought by the plaintiff and appellant
against the defendant and appellee, in the district court
for Boone county, to recover the sum of $978.62 and in-
terest accrued.

Plaintiff alleges in his petition that at a general elec-
tion held on the Tth day of November, 1916, the plain-
tiff was duly elected to the office of county commissioner
for district No. 1, of said county, the term of office com-
mencing January 4, 1917; and duly qualified and gave
bond as required by law, and the same was duly ap-
proved; that on said 4th day of January, 1917, plaintitt
presented himself as such commissioner at the court-
house and demanded to be 1ec0gnized as said commis-
sioner and attempted to exercise the duties of said office;
that on said day plaintiff was prevented from taking pos-
session of said office by reason of a restraining order
duly issued at the instance of the defendant herein, and
by reason of said restraining order plaintiff was kept
from exercising the duties of his office or from receiving
the salary connected therewith; that upon a trial thereon
said restraining order was made permanent by the dis-
trict court for Boone county; that plaintiff appealed
from this decision to the supreme court of this state, and
upon a hearing thereon the supreme court reversed
the judgment and orders of the lower court, dissolved said
injunction, and dismissed the action of said Mitchael
Cavey, defendant herein; a mandate from the supreme
court was filed in the office of the clerk of the district
court for Boone county, and thereupon this plaintiff ob-
tained possession of said office on or about the 5th day of
March, 1918; that the said Michael Cavey took posses-
sion of said office and held the same from the 4th day of
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January, 1917, to the 5th day of March, 1918, and col-
lected and was paid the entire salary and earnings of said
office by the county treasurer of said county; that the
salary so unlawfully and wrongfully collected during
said period by said Cavey, with interest, amounted to
the sum of $978.62, to the damage of the plaintiff in said
sum, no part of which has been paid by said Cavey, and
the same is still due and wholly unpaid; that during all
of said time plaintiff was a resident of said county, ready
and willing to perform the duties of said office, and
would have done so if not wrongfully restrained by de-
fendant.

On the 5th day of IFebruary, 1920, defendant filed his
answer, containing a general denial to the allegations of
the petition not admitted therein, and admitted the hold-
ing of the election on November 7, 1916, for said office,
and that the term of office commenced January 4, 1917;
admitted that defendant received the income of the said
office from January 4, 1917, to the 5th day of March,
1918, in the amount claimed in the petition. Other mat-
ters are alleged in the answer unnecessary to consider.
The prayer of the answer was for a dismissal of the
action.

It appears that the answer was not on file on the date
of the trial, but was afterward drawn, presented to coun-
sel for plaintiff, and with their consent and by order of
the trial judge the clerk filed the answer of date Feb-
ruary 5, 1920, on which date trial was had, and judgment
entered as follows, to wit:

“This case came on for decision, it having been here-
tofore tried and submitted to the court first on a de-
murrer of the defendant to the petition, and thereafter
the parties in open court agreed to dispense with the
services of a jury, and the plaintiff stating in open court
that if said demurrer was sustained the plaintiff would
stand upon his petition, and the defendant,stating in
open court that if the demurrer was overruled he would
stand upon his demurrer; and, thereupon, the parties
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agreed to submit the case on the merits to the court.

“Evidence was received, and the court now being fully
advised in the premises finds generally for the defendant
and that plaintiff has no cause of action.

“It is thercfore considered and adjudged by the court
that the petition of the plaintiff be dismissed and the de-
fendant go hence without day. Costs of this action
taxed at $—— ete.

On the 7th day of February, 1920, motion for new trial
was filed, in substance, as follows: (1) The finding
and judgment of the court are contrary to law. (2)
The finding and judgment of the court are contrary to
the evidence. (3) The court erred in his finding and
judgment for the defendant and against the plaintiff.
(4) TFor errors of law occurring during the trial in ad-
mission of evidence.

On the 15th day of March, 1920, motion for new trial
was overruled, and the case is here on appeal.

The record contains no bill of exceptions, the only
question presented to this court being, do the pleadings
sustain the judgment of the district court? With a gen-
eral denial in the answer it was incumbent upon plain-
tiff to establish by a preponderance of evidence all the
allegations of his petition not admitted in the answer.

All presumptions are in favor of the regularity of the
proceedings of the district court. Error is never pre-
sumed, and must affirmatively appear from the tran-
seript. MecIntyre v. Mote, 77 Neb. 418; Wilson v. Dallas,
84 Neb. 605; Davison v. Land, 89 Neb. 58.

In the absence of a bill of exceptions, it will be pre-
sumed that an issue of fact raised by the pleadings re-
ceived support from the evidence, and such issue cor-
rectly determined. Backes v. Schlick, 82 Neb. 289; Miles
v. State, 74 Neb. 684; Kerr v. Adams County, 96 Neb.
178.

The pleadings sustain the judgment. It follows that
the judgment of the district court should be affirmed.

: AFFIRMED.
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JOHN A. ECKERMANN, APPELLEE, V. JAMES McDoxoueH,
APPELLANT.

FiLep JANUARY 13, 1922. No. 21885.

Leases: ALTERATION: ParoL EviDENceE. The lessee, who has not
the original lease or a duplicate in his possession or under his control,
may introduce in evidence the original lease, in the possession of the
lessor, or a photostat copy of the same, when such copy is author-
ized by law; and if such lease shows upon its face material altera-
tions or additions, he may introduce parol evidence to prove that such
alterations or additions were not a part of the lease at the time he
signed the same, and that they were made without his knowledge and
consent. :

AprpreAL from the district court for Thurston county:
Guy T. Graves, JUDGE. Reversed.

Mark J. Ryan and Baldrige & Sawtoﬁ, for éppellant.
A. M. Smith and O. C. Anderson, contra.

Heard before MorrissEy, C. J., ALbricH and Fraxs-
BURG, JJ., HosTETLER and MorxNiNg, District Judges.

HosTETLER, Distriet Judge.

This is an action of forcible detention brought by the
plaintiff against the defendant in the county court of
Thurston county.

Plaintiff alleged that on December 14, 1918, he pur-
chased from the heirs of Red Cloud Woman at an Indian
land sale held at Winnebago Indian Agency, Winnebago,
Nebraska, the real estate in controversy; that said pur-
chase was duly approved by the department of the in-
terior; that on November 3, 1919, he received a patent
from the United States conveying to him the premises in
fee simple; that he is the owner of said land and entitled
to the immediate possession thereof; that defendant
wrongfully remains in possession of said premises under
leases which clearly show that they are terminated by
the sale of the property; that on February 25, 1920,
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plaintiff served notice upon the defendant to vacate said

premises on March 1, 1920.

To this petition the defendant entered the plea of not
guilty. The case was tried in the county court and the
county judge found for defendant and entered judg-
ment in his favor. Plaintiff appealed.

The case was tried in the district court before a jury.
After plaintiff introduced his evidence and rested, de-
fendant moved for a directed verdict, which the trial
judge denied, and this ruling was excepted to by de-
fendant. Defendant then introduced his evidence and
rested. Plaintiff then moved for a directed verdict in
kis favor and against the defendant, which motion the
trial judge granted, and a verdict and judgment were
duly rendered in said court in favor of the plaintiff and
against the defendant. From this verdict and judgment
defendant appeals to this court.

- Defendant claims to hold the premises under three-
written approved government Indian leases executed by
the heirs of Red Cloud Woman to the defendant for the
term of five years, beginning on the 1st day of March,
1918. Defendant contended that the leases could not
be terminated by a sale of the property, and that certain
typewritten words, “all lands are leased subject to sale,”
were not in or a part of said leases when he signed the
same. These words were typewritten; they were at the
top of the lease; in at least two instances they were
changed by handwriting. Plaintiff claimed these words
were a part of the leases. Defendant denied such claim,
and contended that they were not a part of the leases,
either legally or as a matter of fact, and offered testi-
mony to show that they were not on the leases when he
signed the same.

The undisputed evidence shows that defendant did not
retain copies of the leases at the time they were executed.
In order to prove such leases he was compelled to pro-
cure and use photostat copies of the same. Such certi-
fied copies were admissible under 27 U. S. St. at Large, ch.
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256, p. 272. They were admitted in evidence. The defen-
dant, then, for the purpose of showing what the instru-
ments were when they became binding on the parties,
and that the words, “all lands are leased subject to sale,”
were a memorandum or addition made subsequent to the
signature of defendant, asked the following question:

“Q. 'When you signed that original lease (Exhibit 4},
was there any provision in it, ‘all lands are leased sub-
ject to sale?”

An objection thereto was sustained on the ground that
defendant having offered the instrument could not im-
peach the same. The offer of this answer was then made:

“I examined the lease before I signed it and I kuow
to a certainty that such words were not on it or in the
lease when I signed it up.”

Similar questions were asked and offers made to 1he
other two leases. Objections to such offers were sus-
tained, and defendant excepted.

The question as squarely presented is, “Did the court
err in refusing that evidence?” The leases show material
alterations upon their face. Such alterations might be
valid or invalid, depending upon the evidence. The pre-
sumption is that any alterations of an instrument shown
upon the face of the same were made before it was signed
and delivered, and the burden of proving an alteration
lies upon the person who asserts it to have been made.
Musser v. Musser, 92 Neb. 387 ; Dorsey v. Conrad, 49 Neb.
443; Colby v. Foxworthy, 80 Neb. 239. It follows that if
defendant could not introduce evidence as to such altera-
tion, he must be bound by the leases as altered, no mat-
ter how wrongfully they may have been changed. In the
case of Henny Buggy Co. v. Patt, 73 Ta. 485, it is held
that written instruments are not witnesses. A party may
cffer in evidence an instrument in writing and after-
wards discredit it for the purpose of showing the fraud
connected therewith. In the case of Dorsey v. Conrad,
49 Neb. 443, this court has held that an instrument show-
ing material alterations may go in evidence in the first
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instance, leaving the parties to such explanations of the
alterations as they may choose to offer. In said case it
is held that either party may offer evidence. It is im-
material which party offers the instrument. It often
happens that a plaintiff offers in evidence an instrument
that shows changes. He is allowed to explain that such
alterations were made by a stranger or by subsequent
agreement of the parties. The defendant certainly has
the right to repudiate material alterations in his con-
tract, made without his consent and subsequent to the
time he signed the same. The defendant in this case
was compelled to offer copies of the leases in the posses-
sion of the lessor. If the defendant must be bound by
such lease, no matter how  much it may have been
changed, then the door to fraud would be wide open. A
party who is compelled to call a witness may discredit
him. 40 Cyc. 2560, and cases cited. In this case de-
fendant was compelled, in order to prove his right to
possession, to introduce the leases in possession of the
lessor. He clearly had the right to show that the altera-
tions or additions were not on the leases when he signed
the same.

Jrom the above cited authorities and upon reason we
conclude that the trial court erred in refusing to per-
mit defendant to introduce in evidence the proffered testi-
mony. Since there must be a retrial of the case, it is
suggested that in support of the defendant’s theory of
the case the notice of the sale of the land, in which it is
stated that defendant’s leases expire March 1, 1922,
should be admitted in evidence, if the proper foundation
is laid and if same is offered by defendant as a part of
his own evidence. If it is found that the words, “all
lands are leased subject to sale,” were a part of the lease
at the time defendant signed the same, then, as said in
Van Sant v. Beuder, 101 Neb. 680, such clause may be
interpreted as being a conditional limitation, and, when
sale was made of the premises, the lease terminated, and
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the purchaser would be entitled to possession at the end
of the rental year.
REVERSED AND REMANDED.

JoaN TrHoMAS RYNE, APPELLEE, V. LIEBERS FFARM EqUIp-
MENT COMPANY, APPELLANT.

FiLEp JANUARY 13, 1922, No. 21894.

1. Master and Servant: NEGLIGENCE oF CHAUFFEUR. Where a ser-
vant, while driving an automobile, in his master’s service, from
the garage ‘where it was kept to his place of employment, de-
viates slightly from the direct route, the master will not, merely
on account of such deviation, be relieved from responsibility for
the servant’s negligence in the use of the automobile, whereby
a third party is injured.

2. Appeal: REviEw. A party will not be heard to complain in this
court of the admission of evidence in the trial court to which
he made no objection or exception.

AppeAL from the district court for Lancaster county:
Evrcrorr J. CLEMENTS, JUDGE. Affirmed.

Max V. Beghtol, Rinaker, Kidd & Delehant, Carl H.
Sunden and Carlisle L. Jones, for appellant.

Richard I'. Stout, contra.

Heard before LErToN, DEAN and Day, JJ., BEcLEY and
HosTETLER, District Judges.

HosTETLER, District Judge.

John Thomas Ryne prosecuted this action to recover
damages from the Liebers IFarm Equipment Company
for personal injuries sustained by him as a result of be-
ing run into by a Ford truck owned by the Liebers Farm
Equipment Company and operated by one L. F. Lindgren.
Plaintiff alleged that said Lindgren was in the employ of
the defendant and engaged in its business at the time of
the collision. Negligence in the operation of the car by
Lindgren was charged and damages were asked in the
sum of $10,500.
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The defendant denied generally the allegations of the
petition, and alleged that, if plaintiff sustained any in-
juries, the same were caused by his own negligence.

The case was tried to a jury, and a verdict for $2,700
was returned for the plaintiff. Judgment was entered
upon the verdict, and defendant appeals to this court.

The defendant admits that the driver, L. I'. Lindgren,
was guilty of negligence which caused plaintiff’s in-
juries, and that the verdict is not excessive. The facts
upon which these concessions are made and the instruc-
tions in so far as they relate to these propositions will,
therefore, not be further considered in this opinion.

The appellant contends that the evidence fails to show
that L. I. Lindgren, the driver of the truck, was at the
time of the collision in the employ of defendant and en-
gaged in its business with its knowledge and consent;
that, for that reason, the verdict is not sustained by suffi-
cient evidence. An examination of the evidence upon
this point must be made.

O. H. Liebers, president of defendant, testified: Q.
And that truck was owned by the Liebers Farm Equip-
ment Company? A. It was. Q. Upon the date of this
injury? A. Yes, sir.”

C. B. Gregory, who kept the Motor Inn, testified that
defendant kept the truck in question there at the time
of the accident..

Plaintiff testified: “Q. What did Liebers say about
Mr. Lindgren? A. He said he was working for him.
Q. When? A. At the time he hit me.”

Mr. L. Ryne testified, in substance, that he talked
with Mr. Liebers about Lindgren, and that Mr. Liebers
said Lindgren was working for them after school hours,
and that on the evening he hurt my boy he (Liebers)
sent him over for the truck, and that he told Lindgren to
get the truck and come back as he usually had done;
Liebers said Lindgren was driving the truck at the timse
he ran over the boy; Liebers said Lindgren was working
for him at the time he ran over the boy; Liebers said I
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or we sent Lindgren over, I am sure he said one or the
other. :

Lawrence Lindgren’s deposition was offered by de-
fendant. He testified as follows: “Q. Had you ever
driven a truck for them? A. At times. * * * Q.
‘Went down and got their truck? A. Yes. Q. Where
were you going to take the truck to, back to the store?
A. Back to the Liebers IFarm Equipment Company.
¥ * * Q. You had driven the truck before that day?
A. Yes. * * * Q. Who did you see down there
that afternoon? A. Down where? Q. At the Liebers
Farm Equipment Company? A. I saw the members of
the firm. * * * Q. And prior to this time you had
gone after the truck yourself? A. Yes. Q. And taken
it over there? A. Yes. * * * Q. And you had
been doing that for some time; is that true? A. Why,
in part true. Q. In what part? A. T would not know
where the truck was unless I was told to go and get it,
and where it was. Q. That is true, isn’t it? A. Yes.
¥ * * Q. You had taken it out of there (Motor Inn)
before? A. Yes. Q. Then you went there to get it,
for the defendant in this case, that is true, isn’t it?
A. Yes. * * * Q. You were on your way back to
the Farm Equipment Company when this accident hap-
pened? A. Yes. Q. With the intention of delivering
the truck to them? A. Yes. Q. Did not have any
other purpose, did you? A. No, did not have any other
purpose. Q. Did you ever know of it (the truck) heing
used for any other purpose than making deliveries? A.
Not specifically. Q.. And you never used it for any
other purpose than for making deliveries, that is a faect,
isn’t it? A. Presently, I cannot think that I used it
for any other purpose. * * * Q. 8o, as far as you
know, that car was always used in the business of the
Liebers Farm Equipment Company and for no other pur-
pose? A. Perhaps not always used. Q. So far as
your knowledge goes? A. There was another car used
at times. Q. DBut, so far as your knowledge goes, that
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car was never used for anything else than their busi-
ness? A. That is probably true. * * * Q. But
you never used it for any purpose other than the busi-
ness of the company? A. No. Q. And whenever you
drove the car it was on their business? A. Asfaras T
know. Q. At the time you drove north on IFourteenth
street, and came to the end of the north side of Four-
teenth and O, you were driving that truck? A. Yes.
Q. And it is the same trock you have referred to in this
testimony? A. Yes. * * * Q. Wby did you go
to get the truck? A. Perchance I should make some de-
liveries that afternoon the reason I got it. Q. For the
Farm Equipment Company? A. Yes. Q. And you
had been in the habit of going after the truck without
their giving you express direction? A. Yes.” On cross-
examination he stated, in substance, that he was a sors
of a shipping clerk; not a regular employee; Mr. Shelley
was his superior; so far as he recalled he went after the
truck on that day without specific instructions; could not
recall why he went the route from the Motor Inn to the
store; may have been curiosity, could not recall; did not
deliver goods for them on the way; the Western Paint &
Glass Company fire had been a big one.

Charlie Smith testified that the truck in question had
been kept in the Motor Inn for some time prior to the
accident; that prior to the accident he had upon several
occasions observed Lindgren coming after the truck and
taking it away, and had observed him returning the truck
to the garage; that the engine was giving trouble by
back-firing on the day of the accident when Lindgren
took the car.

Walter Anderson testified that after the accident Lind-
gren drove the car to defendant’s place of business, where
he talked with the men in charge.

Mr. Liebers denied the testimony of plaintiff and IL.
Ryne as to his admission, and he was corroborated by
other witnesses. The evidence of Mr. Lindgren is more
or less uncertain and contradictory; he appeared re-
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luctant to testify; he was defendant’s witness. It was
the duty of the jury to weigh the evidence. It was un-
doubtedly conflicting. The jury could fairly find from
the evidence that Lindgren, according to his custom and
by previous direct or implied authority, went after the
truck with the intention of bringing it to the place of
business of defendant and making deliveries, as he had
often done before. Express directions from the master
are not necessary to make him responsible for the acts
of his servant. The character of his work had been out-
lined for him before the day of the accident. He was not
required to wait for specific orders for every act or per-
formance. A servant of that kind would be useless. A
farm hand who would wait to have the master tell him
every morning to hitch up his team and go to work would
not hold his job very long.- There is no evidence that this
young man went after the truck for his own personal
use. He went after it so he could deliver orders. He
certainly had implied authority to do that.

The fire referred to was near the Motor Inn, and was
not on the route he took and could not have been the
cause of the detour. The detour he made was slight and
negligible. The defendant had never directed him as to
what route he should take. He therefore had a reason-
able discretion. The traffic was heavy on the nearest
route. His engine was not working well. Perhaps he
thought best to keep out of the crowd. It is common
knowledge to every one who runs an automobile that
situations in front of one frequently require detours as
a matter of safety.

From a careful reading of the evidence in this case,
the court finds that the evidence is conflicting, and that
the verdict of the jury is sustained by sufficient evidence.
The verdict of a jury based on conflicting evidence will
not be disturbed in this court. Parker v. Loudon, 80
Neb. 647. When the verdict of a jury is found upon
conflicting testimony, the supreme court will not inquire
into the preponderance of the evidence. Cady Lumber
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Co. v. Wilson Steam Boiler Co., 80 Neb. 607.

Appellant insists that the trial court erred in refusing
to give instruction No. 1, requested by defendant, as fol-
lows: “You are instructed to find the verdict in favor
of the defendant and against the plaintiff.” In Bank of
Cortland v. Maxzey, 102 Neb. 20, this court held: “The
trial court should not direct the verdict of the jury un-
less the evidence is so clear upon every point upon which
the verdict must depend that reasonable minds could not
come to any other conclusion.” The evidence in this case
is conflicting. The jury, and not the court, must deter-
mine the facts. The instruction was properly refused.

Appellant complains that the court erred in refusing
to give defendant’s instruction No. 3. The first part of
the court’s instruction No. 11 is practically identical with
defendant’s instruction, except that the trial judge used
the word “directions” and the requested instruction used
the words “express directions.” The language of the
court fairly submitted the issue and stated the law cor-
rectly. Express instructions are not required. Author-
ity express or implied is sufficient.

Appellant complains of the refusal of the court to give
defendant’s requested instructions No. 4 and No. 5. The
instructions of the court, Nos. 11, 9, and 2, covered these
requests fairly in so far as the requested instructions
stated the law.

" Appellant also complains of the failure of the court to
give instruction No. 8, requested by defendant, as fol-
lows: “You are instructed that if you find from the
evidence that the driver, Lindgren, secured defendant’s
truck without authority and direction of the defendant,
but in express violation of hig instructions, then defend-
-ant would not be liable in this case; you will then find
for the defendant by your verdict.” This instruction is
given by the court in instructions 11, 9, and 2, except
the words, “but in express violation of his instructions.”
There is no evidence in the record that Lindgren violated
express instructions in going after the car. But the
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court in his instructions told the jury to find for de-
fendant if Lindgren went after the car without authority.
Clearly, if Lindgren was told not to get the car, he would
be acting without authority. The court properly refused
the instruction.

Appellant complains that the trial court in instruction
No. 11 stated that the mere fact of the detour in this
case would not excuse the defendant. The deviation in
this case under all the circumstances must appear to
every reasonable mind slight or negligible. A variation
of a couple of blocks in a city of congested traffic and
varying conditions is not unreasonable. The defendant
did not request the court to give an instruction submit-
ting to the jury the question of whether the detour was
slight or gross. In Berry, Automobiles 3d ed.) sec.
1086, it is said, quoting Ritchic v. Waller, 63 Conn. 155,
27 L. R. A, 161, 38 Am. St. Rep. 361, which has become
a leading case: “In cases where the deviation is slight,
and not unusual, the court may, and often will, as mat-
ter of law, determine that the servant was still executing
his master’s business. 8o, too, where the deviation is
very marked and unusual, the court in like manner may
determine that the servant was not on the master’s busi-
ness at all, but on his own. Cases falling between these
extremes will be regarded as involving merely a question
of fact, to be left to the jury.”

It is generally held that slight deviation by the servant
will not relieve the master from liability. Berry, Auto-
mobiles (3d ed.) sec. 1086; Gibson v. Dupree, 26 Colo.
App. 324; Ritchie v. Waller, 63 Conn. 155;Krzikowsky v.
Sperring, 107 I11. App. 493; Chicago Consolidated Bot-
tling Co. v. McGinnis, 51 Ill. App. 325; Quinn v. Power,
87 N. Y. 535, 41 Am. Rep. 392; Pierce-Fordice Oil Ass'n
v. Brading, 212 8. W. (Tex. Civ. App.) 707; Fisick v.
Lorber, 95 Misc, Rep. (N. Y.) 574; Joel v. Morrison, 6
Carr & P. (Eng.) *501; Babbitt, Motor Vehicles (24 ed.)
sec. 884 ; Jones v. Weigand, 119 N. Y. Supp. 441; Witte
v. Mitchell-Lewis Motor Co., 244 Pa. St. 172; Luckett v.
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Reighard, 248 Pa. St. 24; Guthrie v. Holmes, 272 Mo,
215.

We conclude that the instructions of the trial court
are free from prejudicial error. Defendant’s theory of
the case was fairly submited to the jury. e are satis-
fied, after an examination of all the instructions given
and those refused, that the jury were properly instructed
upon the law of the case.

Defendant complains of the admission of the evidence
concerning the alleged statements made by Mr. Liebers
about Lindgren’s employment. This evidence was ad-
mitted without objection. Where testimony is intro-
duced without objection, error will not lie upon the
ground that the testimony was improperly admitted.
Goken v. Dallugge, 72 Neb. 22; Olmstead v. City of Red
Cloud, 86 Neb. 528; Wood v. City of Omaha, 87 Neb. 213.

TFrom a careful review of the entire proceedings in this
case, we conclude that the judgment is right and ought
1o be affirmed, and it is so ordered.

ATFFIRMED.

KiEIN MANUFACTURING COMPANY, APPELLANT, V. GLEN-
DALE MORGAN, APPELLEE.
FIiLEp JANUARY 13, 1922. No. 21915.

Master and Servant: Sares: ComMissions. Where the agreement
between the selling agent and his principal provides that com-
missions are earned and payable only in the event of payment of
the purchase price by the persons to whom the agent may sell,
the agent is not entitled to a commission if the buyer fails to pay.

AprpEAL from the district court for Douglas county:
WiLriaM A. REDICK, JUDGE. Reversed, with directions.

Crane, Boucher & Sternberg, for appellant.

William M. Burton, contra.

Heard before MorrissEy, C. J., ArbricH and FrLANS-
3URG, JJ., HosTETLER and MoORNING, District Judges.

HosTETLER, District Judge.
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The plaintiff in its petition alleges that, under and by
virtue of a written contract of sales agency, it had ad-
vanced to defendant $526.38; that the commissions
earned by him amounted to $62.01 only, and judgment
was prayed for the difference, $464.37.

The defendant filed an answer and counterclaim. There
were two causes of action alleged in the counter-claim.
In the answer the defendant admits the execution of the
contract, and that in pursuance of the terms of the con-
tract he placed certain orders for plaintiff’s goods, and
admits that plaintiff had advanced to him the sum of
$526.38. Tor further answer defendant denies.that the
commissions earned by him amounted to only $62.01,
and denies that he was in any way indebted to the plain-
tiff.

Defendant in his first cause of action alleges that, by
virtue of his contract of employment, he sold goods for
plaintiff and earned commissions in the making of such
sales to the amount of $551.07 over and above the sum
advanced to him by plaintiff. For this sum defendant
‘demands judgment.

For his second cause of action defendant charges fraud
and misrepresentation in the making of the contract, and
that the conditions of the territory were misrepresented
to him, and that he was thereby compelled to sell goods
for Platner Lumber Company, and that the reasonable
value of his services for said Platner Lumber Company
in selling such goods was the sum of $500.

The plaintiff for reply admits receiving the Kraus
crders, but charges that it was compelled to take back
part of the goods sold, and that for such goods defen-
dant was not entitled to a commission. Plaintiff also ad-
mits the receipt of the Platner Lumber Company orders,
but alleges that said company. canceled said orders and
refused to receive the goods. Plaintiff further denies
generally the allegations of the answer and counterclaims
not admitted.

At the trial the plaintiff admitted that the defendant
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had earned the commissions claimed on the Kraus orders
and on the mail orders. The amount of these orders was
$526.38, and just equalled the sum of money plaintiff
bhad advanced. These items, therefore, being conceded,

need not be further considered in this opinion. This
~ leaves for consideration in defendant’s first cause of
action only the Platner Lumber Company commissions.
Plaintiff denies that defendant ever earned such com-
missions under the contract.

The case was tried to a jury, and at the conclusion of
the evidence the trial judge stated that there was no
dispute as to the facts, and accordingly he discharged the
jury and rendered judgment. The trial court allowed the
Platner Lumber Company commissions and rendered
judgment therefor against the plaintiff, and plaintiff ex-
cepted and appeals to this court. The court found for
plaintiff on defendant’s second cause of action, and de-
fendant excepted and appeals to this court.

To support his second cause of action, defendant of-
fered in evidence exhibit 10, being a letter from plaintift
to defendant. Defendant contended that by said letter
he was employed to sell metal crete for Platner Lumber
Company. The offer was objected to and the trial judge
sustained the objection. His ruling was correct. Noth-
ing in exhibit 10 can be construed into an employment
of the defendant by the plaintift to sell metal crete for
Platner Lumber Company at the expense of plaintiff.

Defendant further offeréed to prove that the measure
of his damages, because of alleged misrepresentations by
plaintiff at the time the contract was executed, was the
reasonable value of his services in selling a quantity of
metal crete for Platner Lumber Company. An objection
to this offer was sustained. This ruling was in accord-
ance with the lJaw. Plaintiff had employed defendant to
sell metal crete for it, and not for Platner Lumber Com-
pany. If defendant performed services for Platner Lum-
ber Company, they should pay him. By no rule of law
could the value of defendant’s services in selling goods
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for Platner Lumber Company, under the evidence in this
case, become the measure of defendant’s damages.

The findings and judgment of the court as to his dis-
position of defendant’s second cause of aetion are ap-
proved.

We then have left for consideration only the Platner
Lumber Company commissions. The undisputed evi-
dence shows that the defendant procured two orders
from Platner Lumber Company for metal crete; that
there was written upon these orders, “No countermand
accepted;” that these orders were sent to plaintiff by the
defendant; that, before these goods were shipped, Plat-
ner Lumber Company wrote plaintiff as follows:

“Gentlemen: Since we gave your Mr. Morgan an order
for metal crete we have felt that he might not be able
1o carry out his part of the contract, which caused us to
place the order for the car with him, and that was that
he agreed to market that part of the car during the
summer which we were not able to ourselves dispose of,
and before you allow the car to be shipped we would like
to have your confirmation of this agreement and unless
you are able to give it we will have to ask you to can-
cel the car.”

In reply to this letter plaintiff wrote Platner Lumber
Company, in which letter it answered the inquiry of de-
fendant as follows:

“We try to dispose of as much as possible and keep a
salesman in the territory and follow up every job pos-
sible, but we will not guarantee to dispose of one pound,
as we consider this very unbusinesslike and we do not
propose to go into any arrangement or make any ship-
ments and afterwards have a controversy.”

In reply to this letter Platner Lumber Company
wrote plaintiff as follows:

“Gentlemen: We are in receipt of your letter of
March 13th in regard to the car now ordered and seems
that your understanding is not the same as Mr. Mor-
gan’s, and inasmuch as our experience with specialties
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of this kind has not been very satisfactory, without a
definite statement from the manufacturers, we will ask
you to cancel the order outright.”

There was considerable correspondence between plain-
tiff and defendant as to the Platner Lumber Company
order. Plaintiff requested defendant to take the matter
in dispute up with said company and adjust the same.
Defendant replied in part:

“It makes no difference to me what they say. I know
the circumstances of the order. If you had delivered the
material when it was ordered you would have had the
money and I would have had my commission. As it is,
everybody loses. I wouldn’t be bothered even calling
on Platner.”

The matter was never adjusted with Platner Lumber
Company. It canceled the orders and refused to ac-
cept the goods. The goods were not shipped. Plain-
tiff is not shown to have been at fault for the cancela-
tion. There is nothing in the agency contract which
requires plaintiff to guarantee that it will sell for its
customers goods left on hand at the close of the season.
Plaintiff had the right to refuse to make such a guar-
antee to Platner Lumber Company. Platner Lumber
Company’s letter, exhibit 7, shows that it canceled the
orders because plaintiff would not make the required
guarantee.

Under this state of facts, what are the rights of the
parties as measured by the agency contract?  Both
parties admit the contract and every part thereof. The
federal and state constitutions prohibit legislation im-
pairing the obligations of contracts. The freedom to
enter into contracts is one of the highest privileges of
American citizenship. The right to have a valid contract
enforced according to its plain meaning is accorded to
every citizen. The courts are not called upon to make
contracts for litigants. The contract in this case is un-
ambiguous. The intent of the parties is expressed in
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clear language. The court must enforce the contract ac-
cording to its terms.

In the first paragraph of the contract it is provided
that the defendant shall receive a commission on the net
amount of sales made by him, which shall be accepted
and filled by the party of the first part and paid for by
the purchaser. The second parvagraph relates to the ad-
vancing of expense money by plaintiff to defendant. The
third paragraph of the contract is in the following
language: “Commissions shall not be considered earned
until the amounts have been paid by the purchaser. No
commission shall be paid on goods returned by a cus-
tomer.” :

The contract plainly says that defendant shall be en-
titled to commissions on the net amount of sales made by
him which shall be accepted and filled by plaintiff and
paid for by the purchaser; that the commission should
not be considered earned until the amounts had been paid
by the purchaser, and that no commission should be paid
on goods returned by a customer. Platner Lumber Com-
pany has never paid the purchase price for the goods
ordered.

According to the law of this state, plaintiff could not
maintain an action against Platner Lumber Company
under the facts for the purchase price of the goods.
Backes v. Schlick, 82 Neb. 289; Trinidad Asphalt M fg.
Co. v. Buckstaff Bros. Mfg. Co., 86 Neb. 623.

The agency contract did not require plaintiff to in-
stitute actions for damages against parties canceling
their orders. It was to avoid just such exoensive and
uncertain proceedings that the provision, “no commis-
sion earned until purchase price of goods is paid by the
purchaser,” was placed in the contract.

In the case of National Drill & Mfg. Co. v. Davis, 29
Okla. 625, Clark and Skyles, Law of Agency, sec. 361,
is quoted as follows: ‘“Where the parties expressly agree
that the agent’s right to compensation shall depend upon
certain contingencies or conditions precedent, an agent





































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































