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Hart v. Harding.

RoBERT J. HART v. WILLIAM A. HARDING ET Al., APPELLEES :

1.

2,

HERBERT W. DAVIS, APPELLANT.
Fiep Jury 7, 1921. No. 21389,

Vendor and Purchaser: ABATEMENT IN PRICE. “When a vendor
sells real estate that is described in gross for a gross sum and
the property is subsequently discovered to be slightly less in
quantity than that described in the deed, the purchaser is not
entitled to an abatement in the purchase price unless it appears
that fraudulent representations were made by the vendor as to
quantity that induced the vendee to purchase.” In re Estate of
‘Robinson, 105 Neb. 1.

. Where a vendor induces a vendee to enter into a
contract of purchase of a tract of land by the following written
representation therein: “This farm contains 280 acres and is sold
as 280 acres,” and “party of the second part agrees to pay $150
per acre”’—and thereafter vendor receives from vendee the sum of
$42,000 and executes a warranty deed to said premises without
reference to acreage, except “according to government survey,”
vendor prior to the transaction having exhibited to vendee a plat
showing the acreage claimed by him according to government sur-
vey, which was relied upon by vendee without independent in-
vestigation, and where it was afterward discovered that the actual
boundaries of the tract were considerably within those shown by
the government survey by reason of encroachment of fences and
adverse possession in others, whereby there was a deficiency of
11.71 acres in the tract, held, the sale was by the acre and the
vendee is entitled in equity to recover for such deficiency.

Accord and Satisfaction. Evidence examined, and %Zeld not to show
a previous accord and satisfaction between the parties.

APPEAL from the district court for Lancaster county:

WiLLiAM M. MORNING, JUDGE. Affirmed in part, and re-
versed in part.

F.

Fawcett & Mockett, for appellant.

Charles E. Matson, A. W. Richardson, B. F. Good, Paul
Good, George A. Adams, Lincoln Frost, Boehmer &

Boehmer, John J. Ledwith, T. R. P. Stocker and R. O.
Williams, contra.
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Heard before MoRrIsSEY, C.J., FLANsBURG and RosE, JJ.,
BecLEY and LesLIE, District Judges.

BEGLEY, District Judge.

The appellant, Herbert W, Davis, being the owner, in
November, 1916, conveyed by a deed of general warranty
to cross-appellant, Joseph O’Grady, the following de-
scribed real estate situated in Lancaster county, state of
Nebraska, to wit: The northeast quarter and the east
half of the northwest quarter and the northeast quarter
of the southwest quarter of section 6, in township 8 north
of range 7, east of the sixth principal meridian, excepting
the A. & N. Railway right of way across said premises.

On December 15, 1917, O’Grady, by warranty deed, con-
veyed said premises to the defendant and appellee, Wwil-
liam A. Bahr, and, after describing the land the same as
conveyed to him by Davis, added: ‘“According to the gov-
ernment survey thereof and subject to the railroad right
of way.” 'On May 28, 1918, Bahr, by contract, sold said
premises to the defendant Harding, agreeing to give war-
ranty deed on March 1, 1919. On June 25, 1918, Harding
contracted to sell the land to the plaintiff, Robert J. Hart,
" agreeing to give warranty deed therefer on March 1, 1919.
Shortly before March 1, 1919, it was discovered for the
first time by Bahr, Harding and Hart that the boundary
fences and trees along the west side of the east half of the
northwest quarter and along the west side of the north-
east quarter of the southwest quarter, and also the
boundary fence along the south side of the last above de-
seribed tract, were not on the government survey line.
By agreement the land was surveyed by the county sur-
veyor, and the survey showed that there was a shortage of
11.71 acres between the land located within the boundary
lines and fences and the land as contained within the.
government survey, and that this 11.71 acres was in the
possession or occupancy of the adjoining owners, defend-
ants Tillman, Baker, and the Keels, who claimed said
acreage by adverse possession for more than ten years, and
claimed that the said fences had been established and
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maintained where they then stood for many years. It
being thus found that DBahr could not place Harding in-
possession of the disputed acreage, amounting to 11.71
acres, and that Harding could not place Hart in posses-
sion thereof, this action was begun some time before
March 1, 191‘), by Robert J. Hart against William A.
Harding et «l., defendants. Harding, by cross-petition,
clalnled da.maﬂes from William A, J)d}ll on account of this
shortage of acreage, and Bahr, by a cross- petition, claimed
damages from his grantor, Joseph O’Grady, and on ac-
count of the claimed .sholtaoe in his transfer O’Grady, by
cross-petition, hrought into the suit Herbert W. Davis.
Tillman, Baker and the Keels were brought into the suit
as defendants, and each claimed to be the owner of cer-
tain parts of the 11.71 acres hy adverse possession. The
differences existing Dbetween Hart, Harding and DBahr
were settled and compromised befme suit, and the court
so found and dismissed them from the case. The court
found in favor of defendants Tillman, Baker and the Keels
upon the issue of adverse possession of the 11.71 acres in
controversy, giving Tillman 8.14 acres, Baker 2.57 acres,
and the Keels about 1 acre. On the issues between de
fendants William .\. Bahr and Joseph O’Grady, the court
found in favor of DBahr, and that Bahr had been damaged
by reason of failure of warranty in the said deed on ac-
count of adverse possession of the 11.71 acres in the sum
of $1,961.42, for which, together with $100 counsel fees,
judgment was awar (1ed in favor of Bahr. On the issue
joined Dbetween defendant O’Grady, and defendant Davis,
the court found in favor of O Glady in' the sum of
$1,459.06, plus an attorney fee of $100, and divided the
costs between the parties; one-third to the defendant
O’Grady ; one-third to defendant Davis; and the remainder
to various other parties. Herbert YW. Davis brings the
case to this court by appeal and asks for a reversal of the
judgment obtained by Joseph O’Grady. Joseph O’Grady,
the cross-appellant, is asking for a reversal of the judg-
ment obtained by appellee, William A. Bahr, against him.



Vor. 106] JANUARY TERM, 1921. 431

Hart v. Harding.

No complaint is made of the findings of the trial court in
favor of Tillman, Baker and the Keels on the issue of
adverse possession of the 11.71 acres in controversy, but
the action has narrowed down to a controversy between
O’Grady and Davis, and an issue between Bahr and
’Grady, for damages for breach of covenant of seisin for
failing to deliver possession of the 11.71 acres alleged to
be due under the deeds of general warranty.

The question for decision is: Can O’Grady and Bahr
recover from their respective grantors on account of the
breach of covenant in their respective deeds? To de-
termine this question it is necessary to find whether the
sale relied upon was intended to be in gross or by the
acre, or, if in gross, whether the estimated number of
acres was in fact the controlling inducement and whether
the price, though a gross sum, was based upon the sup-
posed area and measured by it. The deed from Davis to
O'Grady provided :

“Herbert W. Davis and Sarah C. Davis, husband and
wite (grantors), of the county of King, and state of
Washington, for and in consideration of the sum of
twenty-nine thousand two hundred and fifty dollars in
hand paid, do hereby grant, bargain, sell, convey and
confirm unto Joseph O’Grady, grantee, of the county of
Richardson, and state of Nebraska, the following de-
seribed real estate situated in Lancaster county, and state
of Nebraska, to wit: mnortheast quarter (N.E.14) and
east half of the northwest quarter (E.14-N.W.1}) and the
northeast quarter of the southwest quarter (N.I.14-
8.W.14), all in section six (6), township eight (8) north,
range seven (7) east of the 6th principal meridian, ex-
cepting the A. & N. Railway right of way across the
premises described.” :

The deed further contained the usual covenants of seisin
and general warranties. It will be noticed that in this
deed there was no representation whatever as to the quan-
ity of the land; it being a conveyance in gross. The lines
‘of the conveyed tract were marked by fences and trees,
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and had been recognized by adjoining proprietors for the
period of limitation as being on the true line. Before the
purchase O’Grady examined and inspected the land, saw
the fences dividing subdivisions and the monuments along
the same, and purchased the lands within the existing and
established lines, relying upon the west boundary as
established by said division fences and monuments as
being the west boundary line thereof. In such case he is
not entitled to an abatement of the purchase price. His
action comes clearly within the rule laid down in In re
Estate of Robinson, 105 Neb. 1:

“When a vendor sells real estate that is described in
gross for a gross sum and the property is subsequently
discovered to be slightly less in quantity than that de-
scribed in the deed, the purchaser is not entitled to an
sbatement in the purchase price unless it appears that
fraudulent representations were made by the vendor as to
(quantity that induced the vendee to purchase.”

Appellee Bahr contends that his cause of action arises
out of a different state of facts, in that the sale by 0’Grady
to him was intended to be by the acre. It appears from
the evidence that, after O’Grady and Bahr had entered
into a written contract for the sale of this land, some
doubt arose in the mind of Bahr as to the number of
acres contained therein, and Bahr then went to W. T.
Fenton, who was a part owner with O’Grady, though not
of record, and expressed his doubts to Fenton, who as-
sured him that, with the right of way out, it would still
leave 280 acres, and thereupon the parties entered into
a new contract of sale, which provided :

“This indenture, made this 2d day of October, A. D.
1917, between W. T. Fenton, party of the first part, and
W. A. Bahr, party of the second part, witnesseth: That
the party of the first part has this day sold to the party
of the second part the following described property,
to wit: The northeast quarter (N.E.14) and the east half
of the northwest quarter (E.%%4-N.W.14) and the north-
east quarter of the southwest quarter (N.E.14-S.W.14) of
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section six, containing 280 acres, except the railway right
of way. This farm contains 280 acres and is sold as
280 acres of section 6, town 8, range 7, in Lancaster
county, Nebraska, together with all appurtenances thereto
belonging and now therefor, for which the party of the
second part agrees to pay the sum of one hundred fifty
($150) dollars per acre.”

Afterward it was discovered by Bahr, at the time of
examining the abstract in the fall of 1918, and before
anything whatever was known of the claims of Tillman,
3aker and the Keels, that according to the abstract the
tract fell short some four acres of 280 acres, after de-
ducting the right of way; whereupon negotiations on this
matter were had by I3. K. Good, attorney for Bahr, on
the one hand, and W. 1. Fenton, and Bruce I'ullerton, his
attorney, on the other. The plat was produced and it was
ascertained that the tract, according to the government
survey, contained 286.97 acres, and that the right of way
took out 10.81 acres, leaving a net acreage in the tract,
according to the government survey, of 276.16 acres, or a
shortage of 3.84 acres less than the 280 acres contracted to
be sold. Bahr insisted upon a deduction of four acres at
$150 an acre, which was shown to have been taken by the
railroad right of way, and this was objected to by Fenton,
but through the etforts of the attorneys it was finally
settled by deducting two acres and the payment of $300
by Fenton to Bahr. Thereafter O’Grady and wife exe-
cuted and delivered to Bahr a warranty deed to said
premises with the usual covenants of seisin and general
warranties, with the following description:

«Know all men by these presents that Joseph O’Grady
and Mamie R. O’Grady, husband and wife, of the county
of Richardson and state of Nebraska, for and in consid-
eration of the sum of forty-two thousand and no/100
dollars, in hand paid, do hereby grant, bargain, sell, con-
vey and confirm unto William A. Bahr, of the county of
Cass and state of Nebraska, the following described real
estate situated in Lancaster county, and state of Ne-
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braska, to wit: Northeast one-fourth (N.E.l4) and the
cast half of the northwest one-fourth (E.14-N.W.14) and
the northeast one-fourth of the southwest one-fourth
(N.E.74-8.W.14), all in section six (6), township eight
(8) range seven (7) in said county, according to the gov-
erninent survey, and subject to the railroad right of way,
possession to be given on March 1, 1918.”

O’Grady contends that the Sett]ement between the par-
ties and the payment by him of the sum of $300 to Bahr
was a full settlement and accord and satisfaction of any
representation as to acreage, and that, the deed having
been given without reference to the acreage, the sale
should be considered as a sale in gross. An accord and
satisfaction is only a settlement as to the matters con-
templated by the agreement. 1 C. J. 523, sec. 2. At the
time of the controversy no knowledge being had by either
party.as to the location of the boundary fences and the
same not being a subject of dispute, it cannot be held to
have been included in the settlement. The only matter
adjudicated was the acreage in the right of way, which
was left open for settlement in the original contract.
There was no change regarding the price per acre nor any
waiver of the original contract, both parties accepted the
government survey line as correct and relied upon the
number of acres shown therein.

There is no question but what under the contract of
sale the land was represented as 280 acres and sold as 280
acres at an agreed price of $150 an acre. Bahr was in-
duced to purchase the land upon this representation and
paid therefor the sum of $150 an acre. While the deed
does not refer to the acreage, yet it incorporates the gov-
ernment survey, which furnishes a true description of the
property to be conveyed, and the contract can be resorted
to for the purpose of ﬁndmg the real intent and under-
standing of the parties.

In Caughron v. Stinespring, 132 Tenn. 636, L. R. A.
1916C, 403, the court said: “If a sale is by the acre and
there is a deficiency, then the purchaser can recover for
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such deficiency at the agreed price per acre. Ior where
the price is by the acre, if there is a misrepresentation
made by the vendor and relied upon by the vendee as to
acreage, producing a loss, such misrepresentation, whether
intended so or not, has all the essential elements of legal
fraud or mistake. It is not absolutely essential, in order
to recover for a misrepresentation as to the quantity of
land conveyed, that the acreage should be stated in the
deed, but this may be shown by extrinsic evidence. Like-
wise the amount of the consideration may be shown by
parol testimony. The deed is only an execution of the
contract, and the veal contract and understanding be-
tween the parties in this respect will govern on the ques-
tion.”

In McComl v. Gilkeson, 110 Va. 406, it was said:
“\Whether it be a contract in gross orv for a specific
guantity depends, of course, upon the intention of the
contracting parties, to be gathered from the terms of the
contract and all the facts and circumstances connected
with it, but in the interpretation of such contracts the
courts, not favoring contracts of hazard, will always con-
strue the same to be contracts of sale per acre, wherever it
does not clearly appear that the land was sold by the
tract, and not by the acre.”

In Epes v. Saunders, 109 Va. 99, the court held: “It
parties enter into an agreement for the payment of a
gross sum for a tract of land, upon an estimate of a given
number of acres, there is a presumption that the quantity
influences the price to be paid, and that it is a sale by the
acre, and not a sale in gross, unless the contract plainly
indicates a sale in gross, and this presumption can only
be overcome by clear and cogent proof.”

In Hays v. Hays,126 Ind. 92, 11 L. R. A. 376, it is held:
“Hyen where the sale has been.in gross, and not by the
acre, if it appear that an estimated number of acres was,
in fact, the controlling inducement and that the price,
though a gross sum, was based upon the supposed area
and measured by it, equity will interfere to grant relief,
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and rescind the contract on the ground of gross mistake.”
For the reasons stated, the judgment of the district
court is reversed and the cause dismissed as to the ap-
pellant, Herbert W. Davis, and is affirmed as to the ap-
pellee, William A. Bahr, and against cross-appellant,
Joseph O’Grady.
AFFIRMED IN PART, AND REVERSED IN PART.

STATE, EX REL. J. G. MCCORMICK ET AL., APPELLANTS, V.
ORroN B. BOWER ET AL., APPELLEES.

Frrep Jury 7, 1921. No. 21526.

Elections: Canvass oF VoTES: MANDAMUs. It is the settled law of this
state that the duties of canvassing boards in canvassing the re-
turns of an election are purely ministerial. They perform the act
of tabulating the votes of the different precincts as returned to
them, and have no power to hear evidence or determine any ques-
tion as to the validity of the election or the votes cast, or to
change such returns. Held, therefore, that mandamus will not lie
to compel a counts" board to reconvene as a canvassing board and
to go behind the returns of a special school bond election, held
pursuant to section 6832, Rev. St. 1913, and to reject therefrom
illegal votes cast against said proposition and declare the same
carried.

AprppAL from the district court for Deuel county: HAN-
SON M. GRIMES, JUDGE. Afirmed.

Charles C. Larsen, H. R. Busse and Beeler, Orosby &
Baskins, for appellants.

Halligan, Beatty & Halligan and G. E. Junge, contra.

Heard before MoRRISSEY, C.J., FLANSBURG and Rosg, JJ.,
BeeLey and Lesuig, District Judges.

BeeLey, District Judge.

Action in mandamus instituted by relators, who are the
regents of Deuel county high school district of Deuel
county, Nebraska, against the respondents, who are the
county commissioners of Deuel county, Nebraska, to com-
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pel said county commissioners to reconvene as a canvass-
ing board and to go behind the returns of a special school
bond election held in Deuel county, Nebraska, and to re-
ject therefrom 99 illegal votes alleged to have been cast
against said proposition, and to declare the same carried.

The relators in their petition allege that on May 18,
1919, the respondents, pursuant to a legal petition filed
requesting the same, called a special election of the elec-
tors of said county having the qualifications prescribed in
section 6833, Rev. St. 1913, as amended, submitting to
such electors the question of issuing bonds in the amount
of $100,000 for the purpose of purchasing a site for a
county high school, erecting suitable buildings thereon,
and for levying a tax for payment of the principal and
interest; that on July 8, 1919, an election was held pur-
suant to legal notice as required by law; that on May 12,
1919, the school board of school district No. 19 of Deuel
county, Nebraska, filed a certificate in the office of the
county clerk setting forth that said school district was
maintaining, and would maintain for the ensuing year, a
twelve-grade high school, and that thereby the electors of
said school district No. 19 became disqualified from voting
upon said proposition, but, nevertheless, they were per-
mitted to vote and did cast 99 votes against said proposi-
tion; that the board of county commissioners met at the
courthouse in Deuel county, Nebraska,on July 28,1919,
resolved itself into a canvassing board and canvassed the
returns; that two legal electors appeared before the board
and filed a petition protesting against the counting of 99
iilegal votes cast by the electors of school district No. 19
and demanded that they be excluded from the count, but,
notwithstanding, they were counted by the board, and
said board declared that there had been cast 563 votes for
said proposition and 442 votes against the same, and that
said proposition had not received 60 per cent. of the total
votes cast, and declared the same defeated; whereas in
truth and fact there were cast in favor of said proposition
563 legal votes and against same 343 legal votes, and that
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the proposition to issue the bonds was carried by a ma-
jority of more than 60 per cent. of the legal votes cast at
said election. The relators then allege that there is no
remedy provided by law in which to obtain the relief asked
for, which is that the county board of Deuel county, Ne-
braska, be required to reconvene as a canvassing board
for the purpose of canvassing the returns of said special
election; that it be compelled to deduct 99 illegal votes
cast and returned by the election board of Big Springs
precinet against said proposition, and that said board be
compelled to enter upon the election records of. Deuel
é_ounty, Nebraska, that there were cast at said special
election a total of 906 legal votes; that there were cast in
favor of issuning said bonds and in favor of levying a tax
to pay same 563 legal votes, and that there were cast
against the same 343 legal votes, and that the legal votes
so cast in favor of said proposition are more than 60 per
cent. of all the legal votes cast at said special election, and
that said board of county commissioners be compelled to
carry out officially the expressed will of the legal and
qualified electors of the county high school district of
Deuel county, Nebraska, and issue the bonds.

The respondents filed a demurrer to the petition, on the
ground that relators had no legal capacity to sue, and that
the petition fails to state facts sufficient to constitute a
cause of action. The demurrer was sustained, respondents
electing to stand upon the demurrer, the action was dis-
missed, and the matter appealed to this court.

Section 6823, Rev. St. 1913, as amended by chapter 70,
Laws 1919, gives the board of regents general control and
supervisory powers over high school districts and is suffi-
cient to permit the relators here to maintain this action.

The contention that the petition fails to state facts
sufficient to constitute a cause of action against respon-
dents is based on the fact that the district court has no
power by mandamus to compel boards of canvassers to go
behind the returns as made by the election officers and
reject illegal votes. It is a settled law of this state that
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the duties of canvassing boards in canvassing the returns
of an election are purely ministerial. They perform the
act of tabulating the votes of the different precincts as
returned to them and have no power to hear evidence or
determine any question as to the validity of the election
or the votes cast, or to change such returns. State v.
Ramsey, 8 Neb. 286; State v. Hill, 10 Neb. 58; State v.
Stearns, 11 Neb. 104 ; State v. Pewcock 15 Neb. 442; State
v. Hill, 20 Neb. 119; State v. Wilson, 74 Nebh. 139; State V.
McFadden, 46 Neb. 668; State v. Van Camp, 36 \*eb 91;
State b. Roper, 46 Neb. 724.

The relators contend that this leaves them without a
remedy, and that the law in some way ought to furnish
them a remedy for the wrong committed against them. If
this be true, it is.the fault of the legislature, and not the
tault of the respondents as a board of canvassers, nor the
courts. In State v. Minor, 105 Neb. 228, the court said:
“Tt has been said often enough that in the division of the
powers of government the judiciary shall not usurp the
tunction of the legislature. To do so would be judicial
legislation, an insidious judicial offense, and one which
may in time, if indulged, imperil the perpetuity of our
institutions.”

The order of the district court sustaining the demurrer
is therefore correct, and is

AFFIRMED.

OrA Forp V. STATE OF NEBRASKA.

Frep JuLy 7, 1921. No. 21829.

Criminal Law: WITNESSES: Cross-ExaMmiNarioN. It is incompetent in
a criminal case, for the purpose of affecting the credibility of a
witness, to ask him on cross-examination if he is not the defend-
ant in a criminal action and has entered a plea of guilty in that
case, as the entry of a plea of guilty without judgment or sen-
tence is not a conviction within the meaning of section 7906, Rev.
St. 1913.
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ERROR to the district court for Chase county: CHARLES
E. ELDRED, JUDGE. Reversed. ‘

C. W. Mecker and Stewart, Perry Ntewart, for plain-
tiff in error.

Clarence A. Davis, Attorney General, aud Jackson B.
Chuse, contra.

Heard before Morrissey, C.J., FLANSBURG and Rosg, JJ.,
BEGLEY and Lesrik, District Judges. :

BreLpy, District Judge.

Plaintiff in error was convicted upon an information
charging him and George. Ford with having unlawfully
and feloniously stolen and carried away a load of wheat
-. consisting of about 29 bushels, of the value of $73, the
property of Glenn Maddux and Wilfred Maddux. He was .
sentenced to the penitentiary under the provisions of the
indeterminate sentence law of the state. He prosecuted
error to this court, and assigns a number of errors, bug
only one need be considered.

The real controversy in this case is over the identity of
2 load of wheat. The evidence of the state shows that
Ora Ford, plaintiff in error, and George Ford are the
minor sons of Thomas I'ord, and aged 18 and 12 years, re-
spectively, and that they resided at the home of their
father in Chase county, Nebraska. Glenn Maddux and
Wilfred Maddux resided about 10 miles distant and were
the owners of a quantity of wheat stored in a bin upon
their premises; that on May 26, 1920, they discovered a
quantity of wheat missing and further discovered wagon
tracks leading from the bin; that they followed these
tracks to the home of Thomas Ford, where they found
Thomas Ford’s wagon missing, and Wilfred Maddux then
proceeded to the village of Madrid, Nebraska, where he
found that Ora Ford and George Ford had just marketed
a load of wheat cousisting of 31 bushels and had ve-
ceived therefor the sum of $73.16. Plaintiff in error, when
confronted by Wilfred Maddux, admitted the wheat be-
longed to Maddux, turned over to him the sum of $65.65,
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and offered to make settlement for the remainder.

The defendants attempted to show that the load of
wheat was the property of Thomas Ford; that it was part
of two loads purchased by him for seeding purposes in the
year 1919, and that this load represented the remainder
left in the bin from said purchase, and that on May 25,
1920, he and certain members of his family loaded this
wheat upon the wagon, and under his direction it was
hauled to Madrid on May 26 by his sons, George and Ora
Ford. Ora Ford claimed he made confession falsely,
under threats of arrest. KEvidence was offered by mem-
birs of the Ford family accounting for the whereabouts
of the plaintiff in error and his brother George during the
evening and night of May 25, 1920, and also by the testi-
mony of one Ernest Knotwell. Knotwell testified that he

-came to the I'ord home about 8 o’clock p. m., May 25,
1920, and remainéd there until 8 o’clock the following
morning; that plaintiff in error and his brother George
were there all evening, as well as the other members of
the family, and that a load of wheat stood near the
granary; that the next morning the plaintiff in error and
his brother George started to Madrid with the same; that
he had seen the wheat in the bin previous to this date.
On cross-examination, over the objections of defendant’s
counsel, he was asked: “Q. You are the same C. E. Knot-
well that is a defendant in a criminal action here in this
court? A. Yes, sir. Q. You entered a plea of guilty in
that case, did you not? A. Yes, sir.”

The admission of this evidence was error. It does not
show conviction of a crime, but merely an arrest and
plea of guilty thereto. In Marion v. State, 16 Neb. 349, it
was held: “When in a prosecution for murder the de-
fendant on his trial becomes a witness in his own behalf,
it is incompetent on cross-examination, for the purpose of,
affecting his credibility as a witness, to ask him if he had
not pleaded guilty to a penitentiary offense in another
state; the entry of a plea of guilty without judgment or
sentence not being a conviction within the meaning of
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section 338 of the Civil Code of Nebraska.”

Section 7906, Rev. St. 1913, provides: “A witness may
be interrogated as to his previous conviction of a felony.
But no other proof of such conviction is competent except
the record thereof.” It has been frequently held by this
court that a witness may not be interrogated as to his
previous conviction of a erime below the grade of a felony.
Young Men’s Christian Ass’n of Lincoln v. Rawlings, 60
Ne¢b. 377; Leo v. Ntate, 63 Neb. 723; Reed v. State, 66 Neb.
184 ; Keating v. Ntate, 67 Neb. 560; Johns v. State, 88
Neb. 145. The matter is thoroughly discussed and the
method of propounding questions relating to a previous
conviction set forth in Leo v. State, supra.. The ques-
tions here, as in that case, can hardly be regarded as for
any other purpose than to engender in the minds of the
jury the belief that the witness was addicted to criminal
acts. They are wholly collateral to the matters at issue
and a noncompliance with the statutory provisions and
prejudicial to the rights of the defendant. Knotwell was
the only witness, aside from the members of the TFord
family, who testifiel as to the whereabouts of the de-
fendants, and as to the fact of the ownership of the wheat,
and it cannot be denied that his testimony, if believed,
was a powerful factor in their defense.

The case is, therefore, reversed and remanded for further
proceedings for error in admission of this evidence.

REVERSED.

RosA Mar THOMAS, APPELLEE, V. LLOYD RASMUSSEN ET AL,
APPELLANTS,

FiLep Jeny 7, 1921, No. 21604.

1. Highways: Moror VEHICLES: STATUTE REcurATING SpeEEp. The
provision of section 28, ch. 222, Laws 1919, requiring the speed of

a motor vehicle on a public highway to be reduced to, and main-

. tained at, a rate not exceeding 15 miles an hour when approaching
any of the various objects therein mentioned, has no application

to a case where one motor vehicle overtakes and passes another
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traveling in the same direction, such passing being governed by
the provisions of section 29 and the general limitations of speed
found in section 28 of said chapter. .

9. Evidence examined and found insufficient to sustain the verdict
against defendant Pederson.

ArpeAL from the district court for Dawson county:
Haxsox M. Grives, JUDGE.  Reversed.

I. J. Nisley and Cook & Cook, for appellants.
Hainer, Craft & Fdgerton and 1. M. Hcwitt, contra.

Heard before Lerrox, Day and Deax, JJ., CLEMENTS
and MoRNING, District Judges.

CLeMmENTs (. J.), District Judge.

This is an action to recover damages for an injury to
plaintiff’s person sustained in an automobile accident,
which, it is alleged, was caused by the negligence of de-
fendants. From a verdict and judgment for plaintiff, de-
fendants appeal.

The following facts are established by the pleadings and
vndisputed evidence, to wit: On September 11, 1919, at
about 10 o’clock p. m., the plaintiff, at the invitation of her
brother-in-law, I'red Troxel, was riding in a Buick auto-
mobile owned Dby said Troxel and being driven by him
‘westward on the Lincoln highway about one mile east of
Cozad, Nebraska. At that place said highway extends
east and west, and is a graded road having two traveled
tracks about three or four feet apart. Said automobile
was then traveling in the left-hand or south one of said
tracks at a speed of about 20 miles an hour. The de-
tendant, FFerdinand Pederson, driving a Dodge automobile,
and the defendant, I.loyd Rasmussen, driving a FFord, were
also traveling westward on said highway at that time and
place, the Dodge being a short distance ahead of the Ford,
at a speed estimated by plaintiff’s witnesses at from 30
to 35 miles an hour and by defendants’ witnesses at from
20 to 30 miles an hour. Pederson passed said Buick car
on the north and right-hand side without in any manner
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touching it. Rasmussen also attempted to pass on the

north side, but in doing so the left side of his Ford, near
the rear, came in contact with the bumper ot the Bulck
the Lulck car tipped over and plaintiff was thereby in-
jured. When they overtook the Buick car neither of the
defendants indicated to its driver by sound or call that
he desired to pass.

The plaintiff alleged, and introduced e\ldence to prove,
that at the time of the accident defendants were racing;
that defendant Rasmussen, while passing the DBuick car
on the north side, turned to the left and attempted to run
in ahead of it at a less distance than 30 feet therefrom,
and in so doing collided therewith and thereby overturned
it. Defendants deny this, and contend, and have intro-
duced evidence to prove, that Rasmussen did not turn to
the left or run into the Buick car, but that said car was
driven into the rear of his Iford while he was traveling in
the north track.

At the close of plaintift's case, and after all evidence
was in and both parties had rested, each of the defendants
moved the court to direct a verdict in hig favor, for the
reason that the evidence is not .sufficient to sustain a
verdict against him, which motions were overruled, and
each defendant Lontends that said ruling agamst h1m was
erroneous. .

A careful reading of the record shows that the evidence
introduced by plaintiff supports her allegations that de-
fendant Rasmussen, in attempting to pass on the right-
hand side, negligently turned his Ford to the left and
drove it agalnst the car in which plaintiff was riding,
thereby overturning it and injuring plaintiff. This evi-
dence, if believed by the jury, which it evidently was,
fully justifies and sustains the verdict against said de-
fendant Rasmussen. Therefore the trial court did not err
in overruling his motion for a directed verdict.

Where a person is injured by the racing of two or more
" other parties on a public highway, all engaged in the race
are liable, although only one of the vehicles came in con-



VoL. 106] JANUARY TERM, 1921. 445

Thomas v. Rasmussen.

tact with the injured person or the vehicle in which he is
riding. Berry, Automobiles (2d ed.) sec. 184. Plaintift
seeks to hold defendant Pederson liable under this rule.
As his automobile did not come in contact with the Troxel
car, Peterson cannot be held liable, unless plaintiff’s alle-
gation that defendants were racing is proved by a pre-
ponderance of the evidence; and this question was raised
by his motion for a directed verdict.

Racing, as defined by Webster, is a running in competi-
tion, a contest of speed. Is there sufficient evidence to
support a finding that defendants were running in com-
petition or engaged in a contest of speed? The only com-
petent evidence in the record bearing upon this question
shows that defendants were driving on a well-traveled
highway, outside of a city or village, at a speed variously
estimated at from 20 to 33 miles an hour; that both were
driving on the same and right side of the road in the same
track, Rasmussen a short distance behind Pederson. It is
true that several of plaintiff’s witnesses said defendants
were racing, but this assertion was a mere conclusion.
None of said witnesses saw either of defendants or knew
or pretended to know how they were driving until they
were within a short distance of the place of the accident;
and the only facts or circumstances disclosed by the record
on which such conclusion was based are as above stated.
The defendant Pederson testified that he did not try to
prevent any car from passing him; that when he passed
the Buick he did not know that there was another car be-
hind him and did not know that Rasmussen was in the
neighborhood until after the accident. Defendant Ras-
mussen testified that he drove behind Pederson’s car sev-
‘eral miles and made no effort to pass same; that there was
no rivalry as to who could drive the faster. We there-
fore feel compelled to hold that there is not sufficient evi-
dence to sustain a verdict against the defendant Peder-
son, and that the court erred in overruling his motion for
a directed verdict.

In defendant’s brief it is argued that the trial court
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erred in giving each of instructions Nos. 1, 7, 8, 9, 12, 13,
14 and 18. The objections urged against instructions
Nos. 1, 7T and 9 will be considered together.

For a statement of the issues in the instructions, the
trial court substantially copied the pleadings of the par-
ties. Imstruction No. 1 is almost a verbatim copy of
plaintiff’s petition. This method of stating the issues has
been repeatedly condemned by ‘this court. . Tobler wv.
Union Stock Yards Co., 85 Neb. 413.  And if it results in
prejudice to the complaining party it is sufficient grounds
for reversal. Hanna v. Hanna, 104 Neb. 231,

In plaintift’s petition so copied, it is alleged that when
defendants apprcached plaintiff they did not “reduce
their speed to a rate not exceeding 15 miles an hour, but
negligently and unlawfully maintained a much greater
speed than 15 miles an hour in passing plaintift.” In
instruction No. 7 the court quoted from section 28, ch.
222, Laws 1919, the following, to wit:

“No person shall operate a motor vehicle on any high-
way outside of a city or village at a rate of speed greater
than is reasonable and proper, having regard for the
trafiic and use of the road and the condition of the road,
ner at a rate of speed such as to endanger the life or limb
of any person, nor in any case at a rate of speed exceed-
ing thirty-five miles per hour. * * * Tpon approach-
ing an intersection of highways or a bridge, or a sharp
curve, or a steep descent, or another vehicle, or an animal,
or perscn, outside of any village or city, the person operat-
ing a motor vehicle shall reduce the speed of such vehicle
to a rate not exceeding fifteen miles an hour and shall not
exceed such speed until entirely past such intersection,
bridge, curve, descent, vehicle, animal, or person.”

A part of section 31 of said chapter, which requires an
automobile to be equipped with brakes, signals and lights,
was also copied in said instruction. In instruction No. 9
the court told the jury that it is competent to consider
said statutes as affecting the question of defendants’ neg-
ligence.
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In section 29 of the same chapter it is provided: “YWhen-
ever any person traveling with any vehicle or conveyance
on any road in this state shall overtake another vehicle
or conveyance traveling in the same directionand shall by
sound or call indicate to the driver thereof his or her
desire to pass, it shall be the duty of the driver of the
vehicle or conveyance in front, if the nature of the ground
or the condition of his load will permit, to promptly turn
to the right of the center of the road, and the driver of the
vehicle or conveyance behind shall then turn to the left of
the center of the road and pass without interfering or
interrupting, and the driver of said vehicle or convey-
ance passing shall not return to the center of the road
until. at least thirty feet ahead of the vehicle or convey-
ance passed.” _

The provisions of said sections 28 and 29 above quoted
supersede the common-law rules of the road as to matters
covered by them. To determine the correct meaning and
interpretation of said provisions they must be considered
and construed together. Iffect must be given, if pos-
sible, to every word, clause and sentence, so that no part of
said provisions will be inoperative, superfluous, void or
insignificant; and they must be construed, if possible, so
they will not be inconsistent and one destroy another.
2 Sutherland, Statutory Construction (Lewis’, 2d ed.)
sec. 380. ‘ .

The statutory provisions above quoted clearly recog-
nize the right of a person to drive a motor vehicle on a
public highway, outside of a city or village, at a rate of
speed not exceeding 35 miles an hour, where such a rate
would be reasonable and not endanger the life or limb
of any person, and to pass another vehicle traveling in the
same direction; and the rules governing the action of the
parties, which should be observed by them in such passing,
are specifically laid down. It seems improbable and in-
credible that the legislature intended that such rights can
e exercised only when the vehicle to be passed is travel-
ing at a speed of less than 15 miles an hour. If such were

5
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the law, then it would be lawful for all motor vehicles
traveling in the same direction on a public highway to
travel 35 miles an hour in case they all maintained that
speed ; but if the car in the-lead should maintain a speed
of 15 miles an hour, then all others would he compelled to
rvmain behind it and travel at no greater speed, or violate
the law. We think that such a construction would render
these provisions inconsistent and contradictory, the law
impracticable and unreasonable, and would violate the
above well-established and familiar rules of statutory con-
struction. We therefore hold that the part of said section
28 requiring the speed of a motor vehicle to be reduced to,
and maintained at, a rate not exceeding 15 miles an hour
has no application to a case, like the one at bar, where one
automobile overtakes and passes another which is being
driven in the same direction. This is the construction
placed on a similar statute of Kansas in State v. Pfeifer,
96 Kan. 791, and we have found no authority which an-
nounces a contrary doctrine. It follows that the court
erred in giving instructions Nos. 1, 7 and 9, in which the
jury were directed to consider said provision of section
28 in determining whether the defendants were negligent.

The giving of instruction No. 12 was also error, for it
permitted the plaintiff to recover against the defendant
Pederson, if the jury found he was racing, and we have
hereinbefore held that there was not sufficient evidence to
justify the submission to the jury of the issue of whether
the defendants were racing.

In instruction No. 13 the court charged the jury that, if
it found that the defendant Rasmussen had violated the
provisions of the statute therein specified and plaintiff
sustained injury thereby, said defendant is liable for the
damages resulting from said injury. This is equivalent
to saying that the violation of such statutory provisions
is negligence as a matter of law, which is the doctrine an-
nounced in Walker v. Klopp, 99 Neb. 794, and which was
expressly disapproved by this court in the later case of
Stevens v. Luther, 105 Neb. 184. The giving of said in-
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structions was therefore error.

We find no material error in any of the other instruec-
tions complained of.

Because of the errors hereinbefore pointed out, the
judgment of the district court is reversed and the cause
remanded for further proceedings.

REVERSED.

FERN BOLICH, APPELLEE, V. HARRY ROBINSON, APPELLANT.
FiLep Jury 7, 1921. No. 21700.

1. Bastardy: DEFENSE: ALIpl: INSTRUCTION. A proceeding under the
bastardy act is a quasi-criminal proceeding, and an alibi is a
legitimate defense and should not be disparaged by the trial
court; the weight or sufficiency of the evidence, for that purpose
being a question for the consideration of the jury. It is error
for the trial court to discredit such defense by instructing the
jury that “an alibi is capable of being manufactured and is some-
times manufactured,” and that “it is incumbent upon the jury to
scan the evidence thereof with caution and care.”

2. Courts: JUbDGMENT: ScopeE. When the district court acquires juris-
diction of an action, it retains it for the purpose of the entry of
any judgment that may be proper under the pleadings and the
evidence.

3. Bastardy: Aporriox or CHiLp: RELIEF. In a bastardy proceeding,
a mother may, after the adoption of the child during the pendency
of the action, recover in that action her lying-in expenses.

" 4, : : : ABATEMENT. The adoption of a bastard
child durmg the pendency of a bastardy action relieves the
mother from liability for its support and charges the adopting
parents with that responsibility, and that part of her cause of
action for its support and maintenance is abated; but that part
of her cause of action which permits her to recover lying-in ex-
pense is not abated, the rule being that, before an action is abated,
there must be a complete termination of the action, and that as to
any undetermined matter in issue the action as to that is not
abated.

ApprpaL from the district court for Cuming county:
WiLLiAM V. ALLEN, JUDGE. Reversed.

F. D. Hunker and George A. Eberly, for appellant.
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A. R. Oleson and J. C. Elliott, contra.

Heard betore Morrissey, C.J., FLANSBURG and Rosg, JJ.,
DicksoN and Troup, District Judges.

Dickson, District Judge.

This is a bastardy proceeding commenced in the county
court of Cuming county, Nebraska, by IFern Bolich, ap-
pellee, and against Harry Robinson, appellant; the par-
ties being hereinafter designated as plaintiff and de-
fendant.

The plaintiff charged in her complaint that she was
pregnant with a bastard child and that the defendant was
the father. .\ hearing in the county court resulted in the
binding over of the defendant to the district court; there
a trial was had and the defendant found guilty and was,
by the court, adjudged to be the father of the plaintiff’s
child, and required to pay $1,800 for its maintenance.
Defendant appeals frem this judgment to this court, and
assigns many reasons why the judgment of the district
court should be reversed.

The plaintiff testified to two acts of sexual intercourse
in Wisner, Nebraska, with the defendant January 11 and
- 18, 1919, and that pregnancy resulted therefrom. The de-
fendant denied these alleged acts of intercourse, and
offered evidence tending to prove that on those dates he
was not in Wisner, but at a distant place.

From the evidence it appears that, on the 27th day of
June following, the complainant entered the IFairmount
Maternity Hospital of Kansas City, Missouri, where she
gave birth to a child October 3 following. She testified
that a few days after its birth she counsented to its adop-
tion, and has never seen it since. The defendant offered
in evidence, and the trial court excluded, an authenti-
cated copy of the judgment of adoption of the child as
entered by the circuit court for Jackson county, Missouri,
at Kansas ‘City on the 7th day of November.

No useful purpose will be served by a discussion of the
many errors assigned. But few merit consideration. We
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are presented at the outset with the question of the juris-
diction of the district court for Cuming county to try this
case, the contention of the defendant being that the action
abated because of the birth of the child and its adoption in
Missouri, thereby relieving the mother and the county of
all lability for its care and maintenance, and that neither
the plaintiff nor the county could thereafter maintain an
action for the maintenance of the child, neither being
liable.

From the record in this case it appears without dispute
" that every jurisdictional fact necessary to give the county
court jurisdiction existed, and jurisdiction was acquired,
not only by the county court, but by the district court.
The district court having rightfully obtained jurisdiction,
did it lose it by the mother going outside of the jurisdic-
tion of the court for the purpose of confinement and the
subsequent adoption of the child? We think not. The dis-
trict court, having once lawfully and properly acquired
jurisdiction, retained it for the purpose of the entry of
any judgment that might be proper under the pleadings
and the evidence. ' 4

By the adoption of the child, the mother was relieved
of its support and maintenance, and the liability of the
father for the support and maintenance of the child to the
mother ceased. The adopting parents being residents of
Missouri, the child took the residence of the adopting
parents and they became liable for its support and mainte-
nance. The rule of law is: “An adoptive parent is
ordinarily liable for the support of an adopted minor child
to the same extent as a natural parent would be liable,
and the natural parent is relieved of responsibility.” 1
C. J. 1396, sec. 121. The relinquishment by the mother of
the child and the adoption thereof relieved the mother of
the maintenance thereof and placed the burden upon the
adopting parents, and that part of plaintiff’s cause of
action against the defendant was abated. The action
would not abate without a complete termination. If
there was anything left to determine, the undetermined



452 NEBRASKA REPORTS. [VoL. 106

Bolich v. Robinson.

matter was not abated. This court has held that the
death of the child, also the mother, will not abate the
proceedings. Hanisky v. Kennedy, 37 Neb. 618; Dodge
County v. KNemnitz, 28 Neb. 224. In the Hanisky case,
the child died during the pendency of the action, relieving
the motherr and possibly the county of its support; and
this court held that complainant was entitled to recover
the lying-in expense. The term “maintenance” used in
section 6, ch. 37, Comp. St. 1889, was construed in that
case to include the necessary expenses incident to the birth
of the child, such as the employment of a nurse, midwife
and physician, and a decent burial of the child. The right
of recovery in this case iy controlled by the Hanisky case,
and as to the lying-in expense only, that part of the plain-
tiff’s cause of action was not abated. It follows that the
district court erred in not receiving in evidence the record
of the adoption of the child, and erred in rendering judg-
ment against the defendant for $1,800; the evidence be-
fore the court being that the lying-in expense was about
$225.

A consideration of the other assigned errors is unneces-
sary, but in view of the fact that there may be a retrial
of this case and that the trial court might again give the
instruction complained of on an alibi, we deem it proper
to express our disapproval thereof. This instruction is in
conflict with the previous holdings of this court. The in-
struction complained of is as follows:

“The defendant has introduced testimony tending to
prove an abili. An alibi is the claim of a defendant that
he was not at the place of the commission of the alleged
act at the time it is claimed to have taken place. ‘Where
this claim is made in good faith and supported by com-
petent evidence it constitutes a defense; but as an alibi is
capable of being manufactured and is sometimes manu-
factured, it is incumbent upon the jury to scan the evi-
dence thereof with caution and care. If you believe from
the testimony that the alibi has been established, then it
would be your duty to find the defendant not guilty. If,
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however, after considering all the evidence in the case and
the logical deductions therefrom you are convinced that
the defendant is guilty of the matters and things charged.
in the complaint, it is your duty to find him guilty.”
The question of the parentage of the child was a ques-
tion of fact for the jury. Evidence was properly received
by the trial court as to the defendant’s whereabouts on
the dates of the alleged acts of intercourse, and it was the
duty of the court to submit to the jury the defendant’s de-
fense of an alibi by proper instruction; and this defense
should not be discredited by the trial court; the weight
or sufficiency of. the evidence for that purpose being a
question for the consideration of the jury. Henry o.
State, 51 Neb. 149; Casey v. State, 49 Neb. 403. By this
instruction the jury are told that an alibi is capable of
being manufactured and that it is sometimes manufac-
tured, and that it is incumbent upon the jury to scan the
evidence thereof with caution and care. A similar in-
struction to the one under consideration was given by the
trial court in ‘Henry v. State, supra. In that instruction
the trial court said to the jury: “The fact, however, which
experience has shown, that an alibi, as a defense, is cap-
able of being and has been occasionally successfully
fabricated, that even when wholly false its detection may
be a matter of very great difficulty, and that the tempta-
tion to resort to this as a spurious defense may be very
great, especially in cases of importance,” etc. Chief Jus-
tice Post, in commenting on that instruction, said: “But
that it is within the province of the judge, under our prac-
tice, by means of cautionary instructions, to discredit a
.particular defense or the evidence in support of a par-
ticular proposition we cannot admit, since witnesses are
by .no known rule of law or logic presumed to be less
truthful simply because they testify concerning an alibi.”
In further criticism of this instruction Judge Post said:
“We are, however, unable to conceive of any sound rea-
sons for cautionary instructions with respect to an alibi
which do not apply with equal force to any other defense.”
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In Casey v. State, supra, the trial court, instructing on
the question of an alibi, said: “The evidence produced to
establish an alibi should be cautiously received, though
when proved, it is as strong as any other defense.” Chief
Justice Post said, in commenting upon this instruction:
“The vice of the instruction here assailed is, when tested
by the authorities cited, first, that it discredits a legitimate
defense, by advising the jury that the evidence in behalf
of the accused should be received with caution.” The
criticism of the instructions in Henry v. State and in
Casey v. State, supra, apply with equal force to the in-
struction under consideration, and the giving was preju-
dicial error.

For the foregoing reasons, the judgment of conviction
must be reversed and the cause remanded for trial de
n0v0.

REVERSED.

SARAH ALICE KISER, APPELLANT, V. EOLA PEARL SULLIVAN
ET AL., APPELLEES.
FiLep Jury 7, 1921. No. 21591.

1. Witnesses: CoMPETENCY. In an action by a nonresident married
woman against a representative of a deceased person to recover
title to lands in this state, her husband is a competent witness to
testify to conversations with such deceased person, notwithstand-
ing the provisions of section 7894, Rev. St. 1913. Holladay wv.
Rich, 93 Neb. 491, distinguished.

2. Evidence: SELF-SERVING DECLARATIONS. Self-serving declarations
made by a decedent are incompetent to disprove a prior agree-
ment to reconvey lands.

3. Evidence examined and found sufficient to sustain the judgment -
of the district court.

4, Trusts: CREATION: STATUTE OF FRAUDS. A constructive trust is
rot created by a daughter conveying lands by warranty deed,
without consideration, to her father, upon an oral agreement with
him that he will reconvey the lands to her upon his death or upon
her request; but such transaction is an attempt to create an ex-
press trust, and, not being in writing, is inhibited by the statute
of frauds.
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AppEAL from the district court for Lincoln county:
HaxsoN M. GRIMES, JUDGE.  Affirmed.

Halligan. Beatty & Halligan, for appellant.
William F. Shuman and John Grant, contra.

Heard before LerroN, Day and Deax, JJ., Goop and
RApER, District Judges.

*oop, District Judge.

This action was brought in the district court for Lin-
coln county, to establish and enforce an alleged construc-
tive trust in lands situate in said county. Defendants
prevailed, and plaintiff appeals. -

Sarah Alice Kiser is the plaintitf and Eola Pearl Sulli-
van and Charles Sullivan, husband and wife, are de-
fendants. The plaintiff and defendant Eola Pearl Sulli-
van are sisters, and both are daughters of Jeremiah
Snider, deceased.

Plaintiff alleges in her petition that she-was the owner
of the northwest quarter of section 26, township 13, range
28, in Lincoln county, by virtue of a patent issued to her
by the United States government, on the 7Tth day of
March, 1890, and that she had on the 15th of February,
1888, made final proof under homestead entry to entitle
lier to such- patent; that plaintiff and her husband, in
March, 1888, at the oral request of her father, executed a
mortgage on said lands to the Lombard Investment Com-
pany for the sum of $650, and that she received no part
of the proceeds of the mortgage loan, but permitted her
father to receive the proceeds for his use and benefit; that
plaintiff and her husband, on the 19th day of May, 1888,
at the request and solicitation of and for the purpose of
sproviding a home for her father deeded said lands to him, )
with the express oral understanding and agreement with
him that at his death, or at such time as she should re-
quest a reconveyance, said lands should be reconveyed to
her; that she received no consideration for the conveyance
of said lands to her father, and that by reason of the re-
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lationship and the confidence reposed in him she relied
upon his oral promise to reconvey said lands to her, and
by reason of the transaction a constructive trust was
created and her father became a trustee, holding the legal
title for her benefit; that her father, in violation of his
trust, in his last Wlll which has been admltted to probate,
dev1sed said lands to the defendant Eola Pearl Sullivan,
“who claims by virtue of said devise to be the owner of said
*lands. Plaintiff asks the court to decree that Eola Pearl
Sullivan holds the legal title to said lands in trust for the
plalntlff and that she be required to convey the $ame to
her.

The defendants deny that there was any agreement on
the part of Jeremiah Snider to reconvey the lands to
plaintiff, and deny that the transfer of the land was with-
out consideration, and allege that the statements in the
petition are insufficient to constitute a cause of action, and
other matters of defense, which need not be considered.

1. On the trial the plaintiff called as a witness her
hushand, and he testified to conversations with Jeremiai
Snider occurring shortly before the execution of the
mortgage to the Lombard Investment Company, and to
other conversations occurring shortly prior to the execu-
tion of the deed to him by plaintiff and the witness. The
conversations related to the conveyance of the lands, and
tended to support plaintiff’s contention that there was
" no consideration for the conveyance, and that an agree-
ment existed that said Jeremiah Snider should reconvey
the lands to plaintiff. This, however, was received over
objection that the witness was incompetent to testify to
the conversations, because of the prohibitions contained
in section 7894, Rev. St. 1913, which provides: “No per-
" son having a direct legal interest in the result of any -
civil action or proceeding, when the adverse party is the -
representative of a deceased person, shall be permitted to
testify to any transaction or conversation had between the
deceased person and the witness.”” The testimony was
excluded from consideration in rendering judgment for the
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defendants.

Plaintiff contends that this evidence was admissible and
should have been considered. The precise question is as
to whether the witness had a direct legal interest in-the
result of the suit. If so, the evidence should have been
excluded; and, if not, then it was properly admitted and
should have been considered. The record discloses that
at the time of the trial, and for many years immediately
previous thereto, the plaintiff and her husband had been
residents of Oregon. Under the provisions of section
1269, Rev. St. 1913, if a married woman owning lands in
the state of Nebraska is a nonresident thereof, she may
convey the same by her deed, without her husband join-
ing in such conveyance. Under this statute, while plain-
tiff and her husband were residents of another state, she
" could, without the consent of her husband, and without his
joining in the deed, sell and convey any lands that she
might own in Nebraska. Had she succeeded in this ac-
tion, he would have had no interest in the lands that he
could sell and convey. He would have no other than an
indirect interest in the success of his wife, and the possi-
bility of inheriting from her in the event she should pre-
decease him while owning lands in this state. The possi-
bility of inheriting is not a direct legal interest, and would
not disqualify the witness. Rine v. Rine, 100 Neb. 225.
1t follows that, as he had no direct legal interest in the
result of the suit, he was not disqualified by the statute
from testifying, and his evidence should have been con-
sidered in deciding the case. His testimony is in the
record, and, as this is a trial de novo, it will be consid-
ered. We are not unmindful that this court has held, in
Holladay v. Rich, 93 Neb. 491: “In an action by a mar-
ried woman for specific performance of a contract to con-
vey real estate, her husband has a direct legal interest in
the result, within the meaning of section 329 of the Code
(Rev. St. 1913, sec. 7894).” From a reading of the
opinion, however, it is clear that the learned justice was
then speaking of a situation where the parties were resi-
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dents of this state; and under the decedent law in this
state, where the husband and.wife are residents of the
state, neither could convey his or her lands without the
consent of the other, and the husband would have a direct
legal interest in any lands of which the wife was seised
during coverture; and, of course, as applying to a situa-
tion where husband and wife were residents of Nebraska,
and the adverse party was the representative of a de-
ceased person, the husband would not be a competent
witness for the wife as to any conversations had with the
representative’s decedent.

2. Plaintiff complains because of the admission of
certain evidence on behalf of the defendants. A number
of witnesses were called to testify to conversations with
Jeremiah Snider, in which he stated his intention to de-
vise the lands to Eola Pearl Sullivan, and tending to
negative the idea that he had promised to reconvey the
land to plaintiff. This, however, was in the nature of a
self-serving declaration, and was not competent to dis-
prove a prior promise to reconvey, and was clearly in-
competent. It has been held, in Harrison v. Harrison, 80
Neb. 103, that ‘““declarations against interest cannot be
annulled or explained away by counter declarations;” and
in Dalby v. Maxfield, 91 N. E. 420, (244 TIll. 214), the
supreme court of Illinois, in passing upon the same ques-
tion, held: “Self-serving statements made by decedent
during his last illness in regard to the disposition of his
estate, inconsistent with the existence of the contract to
will it to defendant, were inadmissible to negative such
agreement.” See, also, Oliphant v. Liversidge, 142 11l
160, and Oswald v. Nehls, 233 111. 438.

3. Plaintiff contends that the judgment is contrary to
the weight of the evidence. We have carefully read and
considered all of the evidence, and, after excluding the
evidence that was improperly admitted and considering
that which was excluded from the consideration of the
trial court, we have reached the same coneclusion as did
the trial court. The evidence in support of the alleged
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oral contract consists almost exclusively of the testimony
, of plaintiff and her husband; the plaintiff testifying to
conversations which she overheard between her father and
her husband, and the latter testifying to conversations
had between him and Jeremiah Snider and to conversa-
tions he had overheard between his wife and her father.
It is conceded that these conversations tend very strongly
to sustain the plaintiff’s contention, but it must be re-
membered that they are vitally interested, and self-in-
terest tends to color the testimony, even where the witness
is void of corrupt intent. After the lapse of more than
30 years it is rather strange, to say the least, that the
¢vidence of the plaintiff and her husband should dove-
tail so completely, and that she would remember the
conversations which she overheard in almost the identical
words and in the same sequence as her husband; and it is
more than passing strange that more than 30 years should
elapse without this alleged contract ever being directly
referred to between the parties; and that, where there
were several members in the family and at home at the
time of the contract, none of the-other parties had any
actual knowledge of the contract. It is also remarkable
that the deed, absolute upon its face, was made for the
purpose of giving to plaintiff’s father a home during his
lifetime, when a life lease would have answered every
purpose, especially when a competent attorney was con-
sulted, who was doubtless familiar with the purpose of
the conveyance and who drew the same. It is also sig-
nificant that at the time of the conveyance plaintiff’s
father was in ill health and was not expected to long sur-
vive. The plaintiff moved away from the state, and she
never made any inquiry, so far as the record discloses,
as to whether the taxes upon the place were paid, nor
did she ever request a reconveyance to her. The deed
upon its face recites a consideration of $1,600. There is
no competent evidence that plaintiff did not receive any
of this consideration. It is true that plaintiff’s husband
testified that they received no part of the consideration,
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but he was not present when the deed was delivered. The
rule of law is well established that an oral contract of
this character can only be established by evidence that is
clear, convincing, and satisfactory, and that the very
terms of the conveyance are evidence and must be over-
come. Doane v. Dunham, 64 Neb. 135. After a careful
consideration of all the ev1dence, we find that 1t is not
‘“clear, convincing, and satisfactory.”

4, There is still another reason why the plaintiff is
not entitled to recover in this action. Plaintiff in her
action seeks to establish a constructive trust in the de-
fendant Kola Pearl Sullivan. It will be conceded that
Mrs. Sullivan can have no greater right to this land than
would her father, if living; and the converse is true, that
the plaintiff can have no greater right against the de-
fendant than she could have had if the action had been
brought against her father in his lifetime. If the trans-
action between the plaintiff and her father creates a trust,
then the defendant Eola Pearl Sullivan should be held to
be a constructive trustee, as she took title to the lands as
devisee under her father’s will; but the conveyance of the
land by Mrs. Kiser to her father, upon an oral agreement,
that he would upon his death or upon her request recon-
vey the lands to her, did not create a constructive trust,
but was an attempt to create an express trust, and, not
being in writing, is inhibited by the statute of frauds.
That an express trust cannot be created by parol, and
that an attempt to do so falls under the ban of the statute,
has been so often decided that a citation of authorities to
sustain the proposition would be a work of supereroga-
tion.

The judgment of the district court is

AFFIRMED. .



VoL. 106] JANUARY TERM, 1921, 461

In re Estate of Lauderback.

IN RE ESTATE OF EbITH LAUDERBACK.
REUBEN LAUDERBACK, APPELLANT, V. SMITH LOBDELL, AP-
PELLEE.

Frep JoLy 7, 1921. No. 21672.

1. Appeal: QUEsTIONS OF Facr: REview. In the absence of a bill of
exceptions preserving the evidence, this court will presume that
the district court correctly determined every issue of fact pre-
sented by the pleadings.

2. Husband and Wife: PosTNUPTIAL CONTRACT. Where husband and
wife, because of the misconduct of one of them justifying a legal
separation, find it impossible to dwell together in harmony and
unity, and enter into a contract for the settlement of all their
property rights, and each relinquishes all rights in the property
of the other and to inherit from the other, and providing for im-
mediate separation, such contract, if fair and equitable, will be
enforced by the court with respect to property rights.

: Bar orF RicuT To INnHERIT. A valid postnuptial
contract between husband and wife, which provides that each
relinquishes all rights to the property of the other and releases
and waives all right of each to inherit from the other, if observed
by both until the death of one of them, will debar the survivor
from receiving from the estate of the other the articles of personal
property and allowance which the statute provides for the sur-
viving spouse.

AprpEAL from the district court for Dawson county:
Hansox M. GrRIMES, JUDGE. Affirmed.

Cook & Cook, for appellant.
W. A. Stewart and D, H. Moulds, contra.

Heard before LETTON,, ALDRICH, Day and Dgran, JJ,,
Goop and RAPER, District Judges.

Goop, District Judge.
- This action was begun by the appellant, Reuben Lauder-
back, widower of Edith Lauderback, to determine the
validity of a postnuptial contract between him and his
late wife, and to have set over to him the specific articles
of personalty and allowances which the statute awards
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from the estate of a deceased spouse to the surviving
spouse. His application was resisted by the appellee,
Smith Lobdell, father and heir at law of the deceased
wife. Appellant was defeated both in the county and
district courts, and has appealed to this court.

The parts of the contract that are material to the de-
‘termination of this case are: “That the parties hereto are
man and wife. That disagreements have arisen between
them and they each have decided their future welfare and
happiness will be better conserved if they live separate
and apart and maintain each himself and herself. In
order to make a fair, equitable and agreebale division of
their property, both real and personal, the said Reuben
Lauderback is to pay to said Edith Lauderback, his wife,
the sum of $4,000. * * * Said Edith Lauderback to
have all household goods, groceries, dishes, flour and other
household utensils and supplies now in the home of the
parties hereto. * * * Raid Edith Lauderback being
ill and under the doctor’s care, and having removed from
where the parties hereto have resided to the home of her
sister, Mrs. James Beans, all of said property is to be re-
moved from said premises herein described at her con-
venience and under her directions and at such times as
she wishes to remove the same. * * * 1In considera-
tion of the foregoing the parties hereto agree that from
now henceforth and for evermore they will live separate
and apart from the other, keep and maintain each them-
selves, make no claim or demand upon each other on ac-
count of the marriage relation and each hereby waives,
released and quitclaims each to the other all right of in-
heritance and agree to claim nothing from the property
each may now have or hereafter acquire, purchase or own
in the future. And if either of the parties in the future
apply for absolute divorce that this contract and this
settlement shall be considered as full payment and settle-
ment of all alimony, court costs or attorney fees that
either might ask from the other in a divorce suit.” The
contract was signed and duly acknowledged.



VoL. 106] JANUARY TERM, 1921. 463

In re Estate of Lauderback.

1. Appellant asserts that the contract is invalid be-
causé there existed no sufficient grounds to entitle either
to a divorce. This is a question of fact that was put in
issue by the pleadings, and the evidence upon this ques-
tion is not preserved in the bill of exceptions. This ques-
tion cannot, therefore, be inquired into in this court, for it
will be presumed, in the absence of a bill of exceptions,.
that there was sufficient evidence presented to sustain the
findings of the trial court in that respect. Cady Lumber
Co. v. Reed, 90 Neb. 293.

2. Appellant further contends that the contract is in-
valid because it was made before the parties had separated
and in contemplation of a future separation of husband
and wife. Whether the parties had actually separated be-
fore making the contract is a question that is not clear
from the record. The contract recites: “Edith Lauder-
back being ill and under the doctor’s care, and having re-
moved from where the parties hereto have resided to the
home of her sister, Mrs. James Beans, all of said property
is to be removed,” etc. If the recital in the contract is
true, then the parties had separated prior to the entering
into the contract. The answer of appellee contains the
following averment: “That immediately upon the execu-
tion of said contract, said Reuben Lauderback and his
said wife, Edith, separated and lived separate and apart
during the remainder of the lifetime of the wife.” This
averment would indicate that the separation occurred im-
mediately upon and coincidentally with the making of the
contract. Whether the actual separation occurred prior
to the making of the contract or immediately upon its exe-
cution is, in our view, unimportant. It is difficult to per-
ceive any good reason for holding that such a contract
may be valid if entered into after the separation, and
that it would be invalid if made at the time of separation.
If sufficient grounds for separation existed and the hus-
band and wife found it impossible to live together in
harmony and unity, there seems to be no substantial rea- .
son for holding that if they first separated they might
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enter into a contract settling their property rights and
providing for living apart, and that they could not make
such contract to be followed by an immediate separation.

Elliott, in his work on Contracts, vol. 1, sec. 414, says:
“It is obvious that, notwithstanding the husband and wife
are given the power to contract with each other they
cannot enter into an agreement which contravenes the
public policy of the state where it is executed. Thus con-
tracts between husband and wife looking to a future
separation or to assist in the procurement of a divorce
are invalid. However, when the parties at the time of or
after the separation enter into a separation agreement
fair as to all parties, it is, with a few exceptions, held
valid and enforceable, so far as property rights therein
contracted for are concerned.” .

Judge Tield, in the case of Wells v. Stout, 9 Cal. 479,
494, says: “From these authorities, and others to the
same effect might be cited, it is clear that, by the settled
law in the United States, such agreements are not invalid,
because against sound principles of policy, and are up-
held and enforced, * * * if followed by immediate
separation, or if separation has previously taken place.”

In Edleson v. lidleson, 179 Ky. 300, it is said: “It has,
however, long since been thoroughly established, as an
equitable doctrine, that a contract between husband and
wife made in contemplation of the continuance of a
previous separation, or in contemplation of immediate
separation, where disagreements have arisen between
them, and the contract has for its purpose an adjustment
of their respective property rights, and the making of a
provision for the support of the wife, will be enforced, in
equity, if fairly made and just.” .

In Randall v. Randall, 37 Mich. 563, Judge Cooley says:
“YWhen a separation has actually taken place, or when it
has been fully decided upon, and the articles contemplate
a suitable provision for the wife and children, or an
- equitable and suitable division of the property, the bene-
fits of which both have enjoyed during the coverture, no
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principle of public policy is disturbed by them; on the
contrary, if they are fair and equal, an¢ are not the re-
sult of fraud or coercion, reasons abundant may be found
for supporting them, in their tendency to put an end to
controversies, to prevent litigation, and to give to the wife
an independence in respect to her support, which without
some such arrangement she could not have under the cir-
cumstances.” . .

Many other cases holding to the same effect might be
cited from other jurisdictions, but the position that where
husband and wife find it impossible to dwell together in
harmony, because of the misconduct of one which would
warrant a legal separation, decide to enter into a con-
tract adjusting all the property rights, and each relinquish
any rights in the property of the other, and providing for
the immediate separation of the parties, is valid and will
be enforced, is supported by the great weight of modern
authorities, and is in consonance with reason and justice.
There is nothing in the record in this case to indicate
that the contract of settlement and for separation was un-
fair or inequitable, the parties having freely entered into
the same and lived up to it until the death of one of the
parties, there appears to be no good reason for not en-
forcing the same.

3. Appellant insists that, regardless of the contract,
he was entitled to the specific articles of personal prop-
erty and the allowance provided by statute for the sur-
viving spouse. We think the contract of the parties was
intended to absolutely and completely settle all the
property rights of the parties, and that each should re-
linquish any right to an inheritance of the property of the
other. We can see no good reason why appellant should
be allowed the statutory allowance, any more than he
would be entitled to inherit generally from his wife. By

* his contract he waived and terminated any right to any

inheritance or to any part of the property of his wife. We
hold that, the parties having made and carried out a con-
tract for the complete settlement of all their property
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rights, the husband was by such contract debarred from
any part of the estate of his deceased wife, and that he was
not entitled to the statutory allowance out of the estate
of his deceased wife.
The judgment of the district court is
AFFIRMED.

SAMUEL M. HICKMAN, APPELLEE, V. CHARLES JONES, AP-
PELLANT.

Firep Jury 7, 1921, ‘No. 21195.

1. Public Lands: RicHTS BAsEp oN SurveEy. Original surveys of pub-
lic lands by the United States government, on the faith of which
property rights have been acquired, control over surveys subse-
quently made by the government which affect such rights.

2. Replevin: VarianNce. In the affidavit for i‘eplevin, the hay in dis-
pute was described as being in stacks on the north tier of forties
in section 21, and there was evidence tending to show that it was
located on the south portion of section 16, which adjoins section
21 on the north. There was no dispute as to the identity of the
hay, but only as to its ownership. Held, that the trial court did
not err in overruling defendant’s motion for a directed verdict in
his favor on account of the variance between the allegations of the
affidavit and the proof as to the location of the hay.

AppBAL from the district court for Morrill county:
Rarpa W. HoOBERT, JUDGE. Afirmed.

McDonald & Irwin, for appellant.
C. G. Perry and Mitchell & Gantz, contra.

Heard before LETTON, DAY and DEAN, JJ., CLEMENTS
and MoRrNING, District Judges.

MorxNiNG, District Judge.

This is a replevin action by plaintiff, Samuel M. Hick-
man, against defendant, Charles Jones, to recover a
quantity of prairie hay. At the close of the evidence, at
the trial in the district court, the defendant moved for a
directed verdict, which motion was overruled. Thereupon
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plaintiff moved the court to direct a verdict in his favor,
which motion was sustained, and there was a verdict and
judgment aceordingly. Defendant appealed to this court.

In the replevin affidavit the hay is described as “sixty
tons of prairie hay standing in stacks on the north half
of the northeast quarter and the north half of the north-
east quarter of the northwest quarter, section 21, town-
ship 21, range 47.” There is some conflict in the evi-
dence, and considerable doubt, as to whether the hay was
cut from that portion of section 21 above described, or
whether it came from ground immediately to the north,
which would be on section 16 as originally surveyed. The
conflict is not as to the identity of the hay, nor as to the
spot from which it was cut, but as to whether that spot
is to the north or to the south of the north line of section
21. Plaintiff has the fee title to that portion of section
21 from which he claims the hay was cut, which he de-
rives. by mesne conveyances from the holder of the patent
from the United States government, and, at the time said
hay was cut, he held a lease from the state of Nebraska
upon section 16, which is a part of the public school lands
granted to the state by the National government. The
evidence shows that, according to the original government
survey of the lands in that vicinity, section 16 lies imme-
diately north of section 21.

It appears from the evidence that owing to local dis-
putes between landowners in that nelghborhood as to
boundaries, the United States government, in about the
year 1900, employed one Alt, a civil engineer, to make a
resurvey and fix boundaries there, and that, in so doing,
he located section 16 in such manner ag to leave a con-
siderable strip of ground lying between the north boun-
dary line of section 21 and section 16, as he located it, and
it was from this intervening strip, which defendant refers
to as “no-man’s land,” that defendant cut the hay in dis-
pute. Defendant claims to have procured from the gov-
ernment land office what he calls a “settler’s right,”
under which he took possession of said strip of ground,
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and that, while he was so in possession, he cut said hay,
and this constitutes the sole basis of his claim of title
thereto. We cannot agree with him in his contention that
there is anything in these facts that would in any manner
tend to establish title in himself nor militate against plain-
tift’s title. We think it conclusively shown by the evi-
dence that the hay in dispute belonged to plaintiff, wholly
regardless of the effect of said Alt survey upon claims of
parties whose rights had not become vested prior thereto,
and who may have recognized and acted thereon since
said survey was made. Long prior to said Alt survey
plaintiff’s grantors had acquired title to the land in sec-
tion 21, and, at the time these rights were acquired, these
two sections were adjoining each other and there was no
strip of ground between them. The rights of neither the
state nor of plaintiff’s grantors were in the least affected
by the Alt survey. Original surveys of public lands by
the United States government, on the faith of which
property rights have been acquired, control over surveys
subsequently made by the government which affect such
rights. 22 R. C. L. 282, sec. 42; Burt v. Busch, 82 Mich.
506; Barringer v. Davis, 141 Ia. 419; Slack v. Orillion, 13
La. 56, 33 Am. Dec. 551; Washington Rock Co. w.
Young, 29 Utah 108, 110 Am. St. Rep. 666; Miller o.
White, 23 Fla. 301; 5 Cyc. 946. Nor did the reference to
said survey in the deed, whereby plaintiff acquired title
to his land in section 21, operate to bind plaintiff by any
of the results accomplished by said survey, especially as
between plaintiff and defendant, there being no privity
between them in said conveyance and defendant not being
in a position to urge an estoppel. The description in said
deed is by reference to the usual governmental subdi-
visions, and the reference to the Alt survey was added
thereto as an alternative description, apparently under
the belief, on the part of the grantor and the grantee, that
there was no conflict in the two descriptions. And it can
make no difference to plaintiff’s title to said hay whether
the spot from which it was cut was to the south or to the
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north of the boundary line between sections 16 and 21. If
it was to the south, it was upon plaintiff’s deeded land in
section 21; if to the north, it was upon section 16, which
plaintiff held under lease from the state. As to the state
and the plaintiff, there is no open space, or “no-man’s
land,” between said two sections from which defendant
could legally harvest hay to the prejudice of either. And
we do not regard it as of practical importance, for the
purposes of this case, just where these two sections were
located, since, according to the original survey, the south
boundary line of the one was the north boundary line of
the other. If said Alt, in making his survey, was en-
deavoring to relocate and reestablish the south line of
section 16 according to the original survey, his work, if it
had any result at all, fixed the north boundary of plain-
tif’s deeded land in section 21 on the same line, because
they were identical. If, as seems probable, he was merely
trying to fix boundaries to contorm to the contentions of
resident owners, and to harmonize disputes as best he
could, regardless of the original survey, then, as we have
said, this could in no manner disturb the vested rights
of the state nor of plaintiff’s grantors in the two sections
referred to. If it were a question as to whether or not
this hay came from either of said sections as originally
surveyed, then it would be of much, and perhaps decisive,
importance to definitely determine the location of the
original corners and lines, but there is no claim here by
either party but that it came from a spot of ground on one
or the other of said original sections, and the Alt survey
did not, as against the plaintiff nor the state, create a
strip of “no-man’s land” between said sections.

We think there is no merit in defendant’s point pre-
sented by his motion for a directed verdict, to the effect
that the replevin affidavit locates the hay on section 21,
whereas the evidence shows that it was located on section
16, and that, therefore, there is a fatal variance between
the allegations and the proofs. There is no dispute here
as to the identity of the hay, and this variance as to loca-
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tion is immaterial. Bilby v. Townsend, 29 Neb. 220,
Nollkamper v. Wyatt, 27 Neb. 565. The title to this hay
is not made to depend upon identity, but the defendant
asserts title in himself in the identical hay in question,
and any variance between the allegations of the affidavit
and the proofs as to location is waived. 23 R. C. L. 928,
sec. 98. ‘
The judgment of the lower court is
AFFIRMED.

SHANNER BROTHERS, APPELLANTS, V. VILLAGE OF PAgE,
APPELLER.

FiLED JUuLy 7, 1921. No. 21607.

1. Municipal Corporations: CONSTRUCTION OF SIDEWALK: Suir T0 EN-
JOIN: Dismissar. In an action by resident property owners to en-
join a village from “further permitting or allowing” a certain
sidewalk to be constructed contrary to an established grade and in
violation of an ordinance of the village governing the construec-
tion of sidewalks, there being no evidence to show that the village
had either authorized the construction of such sidewalk or that it
had taken any part in such construction, held, that the action of
the district court in dismissing the cause at the close of plaintiffs’
evidence was proper.

: Durms: REMEDPIES. The remedy, if any, to enforce the
performance of a mandatory duty of a municipal corporation is
mandamus, and not injunction.

. APPEAL from the district court for Holt county: RoBERT
R. Dickson, JUDGE. Affirmed.

H. M. Uttley, for appellants.
J. A. Donohoe, contra.

Heard before LETTON, DAY and DEAN, JJ., CLEMENTS
(B. J.) and MoRrNING, District Judges.

MorniNg, District Judge.
Action by plaintiffs as residents and property owners
of the village of Page to enjoin said village from per-
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nitting certain sidewalks to be constructed in violation of
4 certain ordinance of said village governing the laying
of sidewalks. From a judgment for defendants, plaintiffs
appeal.

The petition alleges in substance that plaintiffs are resi-
dents and property owners of said village, that the village
is a municipal corporation organized under the laws of -
this state; that said village duly and regularly adopted
and established a system of grades throughout said village
for sidewalks; that said village is causing and permitting
a certain designated sidewalk (specifically described) to
be constructed without paying any regard to the estab-
lished grade, over the protest and objection of plaintiffs
duly made to the authorities governing said village, and
that said sidewalk, so being constructed, by and with the
consent of the village of Page, and the trustees thereof,
does not conform to the grade established and adopted,
“either with reference to its location distant from the
property adjacent thereto or with the grade in elevation
as adopted by said village.” It is further alleged that to
permit said sidewalk to be established without regard to
the grade will materially and substantially affect the
rights of plaintiffs and all other citizens of said village of
Page; that no action at law to recover damages for such
failure would be adequate, or could be maintained by the
different citizens of said village, and that to permit the
said village and the trustees thereof to allow sidewalks
to be built without conforming to grade would be a
serious injury and detriment to the village and all citi-
sens thereof. There was a prayer for an injunction re-
straining defendant from further permitting or allowing
sidewalks to be built in said village unless they conform
to the established grade.

At the close of plaintiffs’ evidence, on motion of de-
fendant, the court dismissed the action at the costs of
plaintiffs. The judgment of dismissal was on Octobur 10,
1919. The ‘transcript for appeal was filed in this court
on June 21, 1920. On the day the judgment was entered,
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however, plaintiffs filed in the court below a “motion for
rehearing of this cause,” which is in the nature of an
argument intended to convince the court that the judg-
ment was contrary to law and the evidence and not sus-
tained by the evidence. This motion was not passed npon
by the district court until the 29th day of March, 1920,
- when it was overruled. The appeal to this court was per-
fected within three months from the date of the ruling of
the court on said motion. We have, with some misgiving,
concluded to treat this motion as one for a new trial and _
thus avoid the necessity of dismissing the case for want of
jurisdiction to hear it. ,

If it were not for the allegation of the fourth paragraph
of the petition there would be nothing contained in it to
indicate that the village is in any way an active party to
the construction of the sidewalk complained of. It is
there alleged that the village is “causing and permitting”
it to be done. The prayer for an injunction is that de-
fendant be restrained “from further permitting or allow-
ing sidewalks to be built in said village of Page unless
the same conform to and are in accordance with the estab-
lished grade.” Thereis a total lack of evidence either
offered or received tending to show that the village either
authorized or consented to the construction of the sidewalk
complained of, or that it in any way actively participated
in, or connived at, its construction. Indeed, the plaintiffs
themselves proved by the testimony of the village clerk
that no action had been taken by the village board author-
izing the construction of this sidewalk. The question,
then, is whether a party who can show himself aggrieved
by the laying of a sidewalk in a village can maintain in-
junction against the village without alleging and proving
that the village is in some way responsible for the work
being done? We think the question must be answered
in the negative. If the village owes any active duty to
plaintiffs in the matter the remedy is not injunction, but
mandamus to compel it to perform that duty. Moores v.
State, T1 Neb. 522; State v. City of Kearney, 25 Neb. 262;
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State v. City Council of City of Lincoln, 98 Neb. 634.
But we think there is no duty resting upon the village
to maintain an injunction suit against the parties re-
sponsible for the improvement, for the protection of ag-
grieved citizens or complaining parties. If sidewalks are
being constructed by private parties in violation of the
ordinances of said village, these plaintifts, if they have
aright of action at all, can maintain it themselves against
the responsible parties, and are in no position to maintain
-an injunction suit against the village to restrain it from
“further permitting” the work to be done. And we fail
to find any convincing or satisfactory evidence in the
record that the sidewalk complained of was being built
contrary to the village ordinances and not according to
the established grade. No surveyor was called as a wit-
ness, and the only evidence on the subject of improper
grade or location of the sidewalk was of the most vague,
indefinite, and conjectural character.

We think the action of the district court in dismissing
the petition was right, and the judgment is

AFFIRMED.

URBAN R. ZEDIKER V. STATE OF NEBRASKA.
FrLep Jury 7, 1921, No. 21868.

i. Larceny: INstrUcTIONS. In the trial of a defendant upon a charge
of larceny, it is reversible error for the court to instruct the jury
that, if they were “satisfied from the evidence beyond a reason-
able doubt that, shortly after the theft of the property described
in the information, some part thereof was found in the possession
of the defendant, and if his possession of the same has not been
explained to your satisfaction, then you would be justified in in-
ferring from said facts that the defendant stole the said prop-
erty,” unless the instruction is qualified to the effect that it is for
the jury alone to say, in the light of all the facts and circum-
stances shown in the evidence, whether any such inference shall
be drawn.

. Upon a larceny charge, where the corpus delicti
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is in dispute, or is not admitted by the defendant, it is error for
the court in one of the instructions to assume that it is estab-
lished, or to refer to it as an established fact, even though it is
submitted to them for their determination by another instruction.

 Error to the district court for Box Butte county:
WirLiaM H. WESTOVER, JUDGE. Reversed.

Eugene Burton and Robert 0. Reddish, for plaintiff in
€rror.

Clarence A. Davis, Attorney (General, and Jackson B.
Chase, contra.

Heard before LeTTON, DAY and DEaN, JJ., CLEMENTS
(E. J.) and MorNIx¢, District Judges.

MorNING, District Judge.

The defendant was convicted of larceny in the district
court for Box Butte county and prosecutes error.

The only assignment of error necessary for us to con-
sider is that relating to instruction No. 4, given by the
ecourt to the jury. Said instruction reads:

“In this case you are instructed that theve is evidence
tending to show that the property described in the in-
formation, or a part thereof, was found shortly after it
was stolen, in the possession of the defendant, and on
this proposition you are instructed ‘that the unexplained
possession of stolen property, shortly after the theft of it,
is a fact which may justify the jury in inferring that the
person so in possession is the thief” And in this case, if
you are satisfied fromn the evidence beyond a reasonable
doubt that, shortly after the theft of the property de-
scribed in the information, some part thereof was found
in the possession of the defendant, and if his possession of
the same has not been explained to your satisfaction, then
you would be justified in inferring from said facts that the
defendant stole the said property.”

The quotation set out.in said instruction was taken
from the syllabus in Palmer v. State, 70 Neb. 136, and
states a correct rule of law, but it should have contained
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the qualification, or one in substance like it, which was
embodied in the instruction dealt with in the above-cited
case, viz., “Whether such inference should be drawn is a
fact exclusively for the jury.” Pospisil v. State, ante, p. 40.
And we think, also, that the court should have instructed
the jury, in that connection, that, if they believed the ex-
planation of the defendant as to how he came into posses-
sion of the property, or if it created in their minds a
reasonable doubt as to his guilt, they should acquit the
defendant. .

This instruction also assumed that the corpus delicti
was an established fact; that is, it assumed that the prop-
erty found in the possession of defendant had been stolen,
whereas this was a fact which the jury must find from
the evidence, beyond a reasonable doubt, before there
could be any inferences drawn from, or any legal signifi-
cance attached to, the fact that the property was found
in the possession of the defendant. “Unless the jury are
satisfied beyond a reasonable doubt that the offense has
been committed, the wunexplained recent possession of
goods will not justify the conclusion that the person in
whose possession they are found is the thief.” 17 R. C. L.
72, sec. 76.

In criminal cases, the court may in the instructions to
the jury assume the existence of collateral facts estab-
lished by uncontroverted evidence which tend to prove one
of the constituent elements of the crime. Welsh v. State,
60 Neb. 101. They may also assume the existence of any
fact forming a material element of the crime, where such
fact is admitted by the accused, or where his defense is of
such a nature that it is by him treated as established.
Hill v. State, 42 Neb. 503; Morgan v. State, 51 Neb. 672;
Pisar v. State, 56 Neb. 455. DBut it is reversible error for
the court to assume in the instructions that the corpus
delicti, or any fact necessary to establish the guilt of the
accused, has been proved, and so relieve the jury from its
consideration, unless the same is expressly or tacitly ad-
mitted by defendant. The presiding judge is without
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lawful authority to determine the issue, or any of the facts
involved therein. That is the function of the jury, regard-
less of the state of the evidence. They arc the sole judges
of the credibility of the witnesses and of the weight to be
given to the evidence, and the court cannot assume that
they are convinced of any constituent element of guilt
because they ought to be. They may entirely discredit
ony witness though uncontradicted, or refuse to believe
all the evidence tending to establish guilt even though it
is unopposed and free from conflict. Heldt v. State, 20
Neb. 492 Mets v. State, 46 Neb. 547; Goldsberry v. State,
¢6 Neb. 312, And if the court in one instruction assumes
the existence of a material fact, which should have been
submitted to the jury, the error is not cured by the sub-
mission of it in another instruection. This was expressly
held by this court in Met: v. State, supra, where we were
called upon to consider an instruction given by the trial
court in the following language:

“If you believe from the evidence, beyond a reasonable
doubt, that soon after the burglary of the storehouse or
warehouse of the said Jasper N. Binford and the larceny
of the corn therefrom, portion of the said corn so stolen
was in the exclusive possession of the defendant George
Metz, you are instructed that this circumstance, if so
proved, is presumptive, but not conclusive, evidence of the
defendant’s guilt, and you should consider this circum-
stance, if so proved to your satisfaction, along with the
other evidence in the case in arriving at your verdict,
giving it such weight and effect as you think it entitled
to, and giving the defendant the benefit of any reasonable
doubt of guilt.”

Chief Justice Norval, in discussing that instruction, on
page 554 of the opinion, said: “The foregoing was er-
roneous for more than one reason. By it the court as-
sumed that a burglary and larceny had been committed.
The accused, during the entire trial, strenuously insisted
that such were not the facts, and it was prejudicial error
for the court to assume as established the corpus delicti.



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































