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In re Estate of Pollard.

IN ke ESTATE OF LESTER S. POLLARD.

AMANDA FORSYTHE MURRAY, APPELLANT, V. JOHN C. POL
LARD, APPELLEE.

Fiep DecemBER 23, 1920. No. 21081.

1. Executors and Administrators: APPOINTMENT OF ADMINISTRATOR: Pg-
TITON. “In a petition to the county court for administration on the
estate of a deceased person, the only averments essential to the
jurisdiction of the court are, that such person died intestate, and
was at the time of his death a resident or inhabitant of the county
where .the petition is filed; or, in case he was at the time of his
death a nonresident of the state, that he left an estate in such
county to be administered.” Larson v. Union P. R. Co., 70 Neb, 261,
followed. |

-2, : : PETITIONER. In such case, no objection to the juris-
diction of the court to appoint an administrator can be predicated
upon the fact that the petitioner has no beneficial interest in the
estate. .

3. : . Under the provisions of section 1339, Rev. St.
1913, the preference given by the statute to the classes of persons
named therein to be appointed as administrators is obligatory upon
the court, and it is error to appoint a stranger to the estate where
some one falling within the preferential class asks to be appomted
and is competent to discharge the trust. .

4. : ! EvibENCE. It is incumbent upon one who applies
to be appointed as administrator to produce satisfactory testimony
as to his fitness to discharge the trust.

5. Evidence examined, and held sufficient to sustain the findings and

© judgment of the lower court.

APPEAL from the district court for Deuel county: HAN-
SON M. GRIMES, JUDGE. Affirmed. :

Hainer, Craft & Edgerton, for appellant,
McKillip & Barth, contra.

Lester S. Pollard, a resident of Deuel county, Nebraska,
dicd intestate on \*ovember 14, 1918, leaving surviving hun
Day, J.
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as his only heirs at law his two minor children, Thelma and
Esther, aged, respectively, 8 and 6 years. His wife had
died a few days previous. He left an estate consisting of
real and personal property of the alleged value of $48,250
to be administered. On November 27, 1918, John C. Pol-
lard, a brother of the deceased, filed a petition in the county
court of Deuel county, alleging in substance that Lester
S. Pollard died intestate on November 14, 1918; that
immediately prior to his death he was an inhabitant of
~ Deuel county; that he left as his only heirs at law the

two minor children; and that he left real and personal
property to be administered. He prayed for his own ap-
pointment as administrator. The county court gave notice
of the pendency of the petition, and fixed December 23,
1918, as a day for hearing. On December 20, 1918, Aman-
da Forsythe Murray, the maternal grandmother of the
minor children, filed objections to the petition and to the
appointment of John C. Pollard. The objections to the
petition, in so far as they relate to the main question dis-
cussed by appellant’s counsel, challenge the jurisdiction
of the court to appoint an administrator on the petition
filed by John C. Pollard, for the reason that he was not the
next of kin or a creditor, and that his petition was filed
within 30 days next following the death of deceased. To-
gether with her objections, Mrs. Murray filed a “counter
petition,” setting forth that she was a creditor, and pray-
ing for her own appointment as administratrix, Upon the
hearing the county court found that John C. Pollard was
entitled to be appointed, and issued letters of administra-
tion to him. Mrs. Murray appealed from this order to the
district court, where upon a trial the court found generally
in favor of John C. Pollard and against Mrs. Murray, and
directed the issuance of letters of administration to John
C. Pollard. From this judgment Mrs. Murray has appeal-
ed to this court.

Counsel for appellant in their brief say that the question
raised is this: “Can one who is not beneficially interested
in an estate file a petition in the county court within the

105 Neb.—28
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first 30 days after the death of the intestate and confer
upon the county court jurisdiction to appoint an adminis-
trator?” Upon the authority of Larson v. Union P. R. Co.,
70 Neb. 261, we think the question should be answered in
the afﬁlmatlve In that case the petition of Mary West-
lund, a sister of the deceased, was filed in the county court
of Dawson county on April 27 1899, in which she alleged
that Christine Anderson died 1ntestate on April 18, 1899;
that immediately preceding her death she was a reS1dent
and inhabitant of said county, and was possessed of person-
al property to be administered; that she left surv iving her
two minor children, Esther and Ezekiel, aged, respectlvely,
7 and 5 years. The petltlon alleged that the pet1t10ne1 is the
next of kin and the only relative of the deceased within the
state of Nebraska, and prayed that letters of administra-
tion be granted to Lawrence Larson. Administration was
granted to said Larson, who later commenced a suit against
the Union Pacific Raﬂroad Company for damages for neg- .
ligently causing the death of Christine Anderson. It was
the contention of the defendant in that case that the peti-
tion upon its face shows that the petitioner was not the
next of kin, and as it was filed less than 30 days from the
death of the intestate, the petitioner was not a proper
party to apply for administration under the provisions of
section 1339, Rev. St. 1913, and for that reason the county
court acqmred no Junsdlctlon to make the appointment.
The court held that the recital in the petition that the
petitioner was the next of kin was an erroneous conclusion,
and that the petition must be regarded as an application
for administration by one who was not the next of kin.
The court said:

“We have, then, a case where the record affirmatively
shows that administration was granted on an application
made within 30 days of the death of the intestate, by one
not the next of kin, and which fails to show that the peti-
t10ne1 was a ¢r e(htor of the estate, or that the next of kin
or the creditors had renounced thelr right to administer.
The question presented, then, and the only question in this
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case, is whether the appointment of an administrator based
upon an application of that character, and made under
such circumstanecs, should be held void when assailed in a
collateral proceeding.”

The provisions of the statute then under consideration
were exactly the same as section 1339, Rev. St. 1913, which,
provides:

«Administration of the estate of a person dying intestate
shall be granted to some one or more of the persons herein-
after’ mentioned, and they shall be respectively entitled to
the same in the following order: First—The widow, or
next of kin, or both, as the judge of probate may think
proper, or such person as the widow or next of kin may
request to have appointed, if suitable and competent to
discharge the trust; second—If the widow, or next of
kin, or the persons selected by them, shall be unsuitable or
incompetent, or if the widow or neéxt of kin shall neglect,
for thirty days after the death of the intestate, to ap--
ply for administration, or to request that administration
be granted to some other person, the same may be eranted
to one or more of the principal creditors, if any such are
competent and willing to take it; third—If there be no
such creditor competent and willing to take administra-
tion, the same may be committed to such other person or
persons as the judge of probate may think proper.”

Tt was held that the provisions of the statute above
quoted do not go to the jurisdiction of the county court,
but rather to the manner of its exercise, and the rule
was announced that, “in a petition to the county court
for administration on the estate of a deceased person, the
only averments essential to the jurisdiction of the court
are, that such person died intestate, and was at the time
of his death a resident or inhabitant.of the county where
the petition is filed; or, in case he was at the time of
his death a nonresident of the state, that he left an estate
in such county to be administered.” .

While it is true that in the Larson case the appointment
of the administrator was assailed collaterally, and the
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precise holding was that it could not be attacked in a col-
lateral proceeding, still if the petition filed conferred no
jurisdiction on the county court to act, all proceedings
“thereunder would have been an absolute nullity, and sub-
ject to attack at any time in a direct or collateral pro-
ceeding. The judgment having been sustained, it logically
follows that the court must have determined that the
petitioner was a proper person to call the jurisdictional
facts to the attention of the court. In that case, as in the
case at bar, the petitioner had no beneficial interestin the
estate. While the authorities are not entirely uniform upon
the question as to who is a proper person to call to the atten-
tion of the county court the Jurisdictional facts, it has been
held in some jurisdictions that it is immaterial in what
manner the jurisdictional facts are brought to the atten-
tion of the court. In Brubaker v. Jones, 23 Kan. 411, un-
der a statute substantially like our ‘own, the court said:

“The statute does not anywhere prescribe how the juris-
dictional - facts shall be ascertained ; hence the probate
court may ascertain them as best it can ; ang if-it ascertain
them correctly, that is all that is required. All that is
really necessary is, that the jurisdictional facts shall
exist as facts; and how the court ascertains them is wholly
immaterial.”

In this state the uniform practice has been to officially
call the county court’s attention to the existence of the
Jurisdictional facts by a petition. It has not been the uni-
form practice, however, that the petitioner be a person bene-
ficially interested in the estate. Any person who knows
the facts is a qualified person to do so.

Counsel for appellant cites In re Hstate of Qlover, 104
Neb. 151, and In re Estate of Anderson, 102 Neb. 170.
There is nothing in these cases, however, which runs
counter to our holding in the Larson case. We are then
confronted with the question whether the doctrine as an-
nounced in the Larson case should be modified or overruled.
The rule there announced has stood as the law of the state
for over 17 years. Courts, attorneys, and parties interest-
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ed have relied upon its correctness, as they had the right
to do. Numerous estates have been settled under it, and ti-
tles to real estate rest upon it. To overthrow it now on
jurisdictional grounds would likely result in great hard-
ship in the disturbing of property rights. This we are
not inclined to do. The mischief which may arise from a
stranger invoking the power of the court for his own ap-
pointment can readily be controlled by the county court.
Under the provisions of section 1339, Rev. St. 1913, here-
tofore quoted, certain designated classes of persons have
a preferential right of administration, and as between
strangers the matter of selection rests within the discre-
tion of the court. But it may be urged that a stranger who
thus invoked the jurisdiction of the court-may, in case of de-
feat, attempt to appeal and thus delay the due administra-
tion of the estate. While this question is not now before
us, and hence not decided, it would seem that a sufficient
answer would be that, having no interest in the estate, the
right of appeal would not lie. .

From what has been said, it would seem to follow that
no objections to the jurisdiction of the county court can
successfully be predicated upon the mere fact that the
petitioner has no-beneficial interest in the estate.

Having determined that the court had jurisdiction of
the subject-matter the question arises, Did the court érr
in failing to appoint the appellant?

Under the plain provisions of section 1339, Rev. St.
1913, Mrs. Murray, being a creditor and having filed her
application for appointment as administratrix, was, as
against Mr. Pollard, entitled to be named, if competent to
discharge the trust. The preferential right given by the
statute to the classes of persons named therein to be ap-
pointed administrators is obligatory upon the court, and it
is error to appoint a stranger to the estate where some one
falling within the preferential class asks to be appointed,
and is competent to discharge the trust. Two things were
necessary to make Mrs. Murray’s right absolute. She must
have been a creditor, and she must have been competent.
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To her petition for appointment, John C. Pollard had
filed an answer in which he specifically charged that Mrs.
Murray on account of her lack of business experience was
not competent to discharge the trust. Under this state of
the record, it was incumbent upon Mrs. Murray to satisfy
the court that she was capable of handling the estate. Upon
the trial in the district court testimony was offered in behalf
of Mr. Pollard tending to show that he was a man of some
business experience, and that he could discharge the trust.
No testimony whatever was taken with respect, to Mrs.
Murray. Under this state of the record, we think the trial
court was amply justified in its general finding in favor of
Mr. Pollard and against Mrs. Murray. Other questions
have been suggested in the briefs of counsel, but we think
what has been said disposes of the case.
For the reasons announced, the judgment of the district
court is
AFFIRMED.

—

MAMIE PETERSON, APPELLEE, V. MAYME HEDRICK CLEAVER
ET AL., APPELLANTS.

FiLep DeceMBER 23, 1920. No. 21090.

1. Liiapl: PrivitEGED COMMUNICATIONS. When a publication is made
by a chief officer of a fraternal insurance association, addressed to
the members of the association, concerning a subject-matter which
affects the general welfare of the association, such communication,
although containing words which are libelous per se, is qualifiedly
privileged, and is a complete defense unless it is shown by plain-
tiff by a preponderance of the evidence that the publication was
made with express malice. ~

2. Insurance: FRATERNAL ASSOCIATIONS: LIABILITY For LIBeL. A fra.
ternal beneficiary association, organized under the laws of this
state without capital stock, is liable to a member of such association
for libel published by its officers, acting within the scope of their
authority and in the discharge of its business.

3. Libel: LiBELoUs PUBLICATION: LIABILITY OF AUTHOR. The author of
an article which is libelous, and which is published at his instance,
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is liable with the publisher in an action brought by the person
defamed.

. InsTRUCTIONS. Instructions examined, and held to be with-
out error to the appellant. )

. Express MaLice: EvipExce, Evidence examined, and held
sufficient to submit to the jury the .question of express malice.

5.

6. Evidence examined, and held to sustain the verdict.

ApPPEAL from the district court for Douglas county:
Leg 8. ESTELLE, JUDGE. Affirmed.

Matthew Gering, William J. Hotz and Stiner & Boslaugh,
for appellants. :

Anson H. Bigelow and Weaver & Giller, contra,

Day, J.

The plaintiff recovered a judgment in the district court
for Douglas county for $1,500 against the defendants in
an action for libel. Defendants have appealed.

The defendant, the Degree of Honor of the state of Neb-
raska, is a fraternal organization doing a fraternal in-
surance business, having also social features, and composed
of a grand lodge with subordinate lodges. It is a corpor-
ation organized under the special provisions of our statute
relating to fraternal benefit societies.

At the time in question the défendant, Mayme Hedrick
Cleaver, held the post of Grand Chief of Honor, which
was the chief executive office of the sdciety. The Degree
of Honor owned and controlleq a paper known as the De-
gree of Honor Journal, which was the official organ of the
society, in which were published communications from
the officers to the members, as well as news items of special
interest to the membership. This paper circulated only
among the members and a few of its advertisers.

Among the subordinate lodges of the association was
Washington Lodge No. 27, located at Omaha, in which
the plaintiff held the position of financier, As such officer
it was the duty of the plaintiff to collect dues and assess-
ments from the several members of lodge No, 27, and turn
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the money so collected over to the treasurer of such lodge,
for which service she was paid four cents per capita.

As the outgrowth of some difficulties in the affairs of
lodge No. 27, reference to which will be hereinafter made, -
Mrs. Cleaver, as Grand Chief of Honor, prepared and had
published in the Degree of Honor Journal the article which
forms the basis of this action. The communication is quite
lengthy, and we set out only that portion of which com-
plaint is made, ommitting innuendoes: “The financial af-
fairs of the order were placed in the hands of John M.
Gilchrist, certified public accountant, who found the treas-
urer’s books $1,266 short, and the financier’s not only short,
but in such condition that more than 140 members were
suspended during the time between December 28th and
March Tth, who did not know of nor suspect their sus-
pension. The former treasurer of the lodge has assisted in
every way possible to straighten out the affairs of the
order, and has promised to make good her shortage, but the
former financier has not only refused to assist in straight-
ening out her books, but has persisted in communicating
with and collecting assessments and dues from the mem-
bers, and has also tacitly refused to make good her short-
age. I have issued three official letters. In my last I
explained that from and after May 13th any member who
paid assessments to any one excepting those whom I had
designated would be suspended individually. According
to the expert accountant’s report, Washington Lodge No.
27, suspeiided, was paying a salary to the financier com-
puted on a basis of 739 members, while in fact they actual-
ly had only 569 members. If the plaintiffs in this case
had met with the overtures of the grand lodge officers
this might all have been amicably settled by April 1st,
and it is earnestly to be hoped that better judgment will
prevail very soon.”

The petition avers that the article charges that plaintiff
was short in her accounts as financier of her lodge, and
also that she was receiving a salary based upon a per
capita membership of 739, while in fact the lodge had but
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569 members. The petition also contained the usual aver-
ments in actions for libel.

The answers of the defendants admitted the preparation
and publication of the article in the Degree of Honor Jour-
nal, the official organ of the order, and by way of defense
pleaded that it was a privileged commumcatlon and made
without malice or ill will, and made only for the pur-
pose of informing all of the members of the conditions ex-
isting in the order. The answers also pleaded that the
article was true and publishe? with good motives and for
justifiable ends. The reply denied the affirmative allega-
tions of the answers.

In this state of the record the trial court, correctly we
think, ruled that the article was libelous per se, and per-
nutted evidence to be introduced as to the damages the
plaintiff had sustained. There being no dispute in the
testimony as to the occasion of the publication, the court
ruled that it was qualifiedly privileged, and that the quali-
fied privilege was a complete defense unless the plaintiff
established by a preponderance of the testimony that the
publication was made with express malice, ’

We think the theory upon which the case was tried was
the proper one, in harmony with the evidence and support-
ed by the law.

In the brief for defendants it is urged that the publica-
tion was privileged, and hence a complete defense. The
word “privileged,” as applied to libel, is a general term.
For the sake of clearness of application it is often divided
into two classes, viz., absolute privilege and conditional or
qualified privilege. TO\\ nsend, in his work on Slander and
Libel (4th ed.) sec. 209, says: -

“By an absolutely pr1v1lefred publication is not to be
understood a publication for which the publisher is in no
wise responsible, but it means a publication in respect of
which, by reason of the occasion upon which it is made, no
remedy can be had in a civil action for slander or libel. A
conditionally privileged publication is a publication made
on an occasion which furnishes a prima facie legal excuse
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for the making of it; and which is privileged, unless some
additional fact is shown which so alters the character of
the occasion as to prevent it furnishing a legal excuse.
The additional fact which, in the majority of cases, is re-
quired to be shown to destroy this conditional privilege
is malice, meaning bad intent in the publisher, i, e., an in-
tent to injure the person whom or whose affairs the lan-
guage concerns.”

Newell, Slander and Libel (3d ed.) sec. 496, states the
rule as follows: “A communication made in good faith
upon any subject-matter in which the party communicat-
ing has interest or in reference to which he has a duty,
either legal, moral, or social, if made to a person having
a corresponding interest or duty, is qualifiedly privileged,
and the burden of proving the existence of malice is cast
upon the person claiming to have been defamed.” Wise .
Brotherhood, L. F. & B., 252 Fed. 961; Finley v. Steele,
159 Mo. 299. Tested by this rule, it is clear that the de-
fendants would be protected in making the publication,
provided that in so doing they did not act maliciously.

But it is urged on behalf of defendant the Degree of
Honor that an action for libel will not lie against it at
the instance of one of its members. It is pointed out that
it is a corporation organized under special provisions of
our statute authorizing fraternal societies to be created
without capital stock, and privileged to insure its members,
and to conduct its business for the sole benefit of the mem-
bers. It is argued that such erganizations can hardly be
classed as corporations or copartnerships. We are not
willing to assent fo this proposition. :

Notwithstanding the fact that it is organized under spe-
cial provisions of the statute, without capital stock, it is
none the less a corporation, having a distinct entity, apart
from its members. It is an artificial person created by
statute, in which capacity it may sue and be sued. The
mere fact that it does not make dividends for its members,
or that there may not be funds out of which a judgment
could be paid, does not, in our judgment, exempt it from
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being sued. A libel is a wrongful act, a tort, and there
seems to be no good reason why a corporation of this
character should not respond in an action for libel brought
by one of its members, the same as in any other tort.

The cases cited by counsel for either side are hardly
to the point now being considered. XNeither has our con-
siderable research been rewarded in finding one. In (Yilbert
v. Crystal Fountain Lodge, 80 Ga. 284, it was held that a
member of a mutual aid association cannot maintain an
action against the association, sued as a partnership, for
slanderous words spoken of and concerning him by the
association while a member of it. In discussing the ques-
tion the court said:

“After diligent search, we have been unable to discover
any authority supporting the theory that a man can slan-
der himself, either when he speaks directly as an indi-
vidual,-or when he speaks indirectly through a partner-
ship of which he is a member. Upon principle, we do not
see how he could charge the partnership assets with the
damages that might be recovered, he havmw an interest in -
the assets as a part owner of the same.’

In De Sénacour v. Société La Prepoyancc, 146 Mass. 616,
the case was decided upon the point that there was no evi-
dence of publication by the society. In Holmes v. Royal
Fraternal Union, 222 Mo. 556, 26 L. R. A. n. s. 1080, a
communication containing libelous matter was written by
the president of a fraternal order to members at a certain
place concerning the plaintiff who was also a member. The
case was decided upon the point that the communication
was qualifiedly privileged, and that there was not suflicient
evidence to show express malice. In Wise v. Brotherhood,
L. F. & E., 252 Fed. 961, the plaintiff was a member of tho
brotherhood. The secretary of the defendant organization
wrote the libelous letter which formed the basis of the
suit, in which the plaintiff was nonsuited. The defense
was that the communication was privileged. The judg-
ment was reversed for the reason that the court failed to
submit the question of malice to the jury. In Kirkpatrick

N
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v. liagle Lodge, 26 Kan. 384, it was held that the sustain-
ing of a demurrer on the ground that the petition did not
state a cause of action was error. In these cases, as well
as others which might be cited, it was assumed rather than
decided that an action by a member would lie against the
association, when the association was a corporation,

We do not understand counsel for the defendant to chal-
lenge the general rule that a corporation is liable in an

¢ action for libel committed by its authorized agents while
.acting within the scope of their employment. Numerous
cases are readily found supporting this general proposi-
tion. Newell, Slander and Libel (3d ed) 436; Lvening
Journal Assn@ McDermott, 44 N. J. Law, 430 17 R. C.
L. 382, sec. 134; Odgers, L1be1 and Slander P. 592 John-
son v. St. Louis pratch Co., 65 Mo. 539; Aldmch v. Press
Printing Co., 9 Minn! 123.

This court while not passing in terms upon the question,
has recognized the liability of corporations in actions for
libel. Bee Publishing Co. v. Shields, 68 Neb. 750, 759;
Bee Publishing Co. v. World Pubhshmg Co., 39 Neb. 713;
Estelle v. Daily News Pubhshmg Co., 101 Neb 610.

In the case at bar it is clear that in making the publica-
tion Mrs. Cleaver was acting as the chief ofﬁ,cer of the De-
gree or Honor. Her acts were within the scope of her pow-
ers as such officer. She was acting for it in its affairs,
and for its benefit. The Degree of Honor cannot be ex-
cused upon the ground that she exceeded her anthority.
Perhaps in no case do corporations or individuals author
ize their agents to commit torts, and yet they are held
answerable for the acts of their agents while acting within
the scope of their employment, and while engaged in the
furtherance of the master's busiuness.

The questions then arise whether there was sufficient
evidence of malice to be submitted to the jury, and whether
the evidence is sufficient to support the verdict. The record
shows that dissensions of a serious nature liad arisen in
the affairs-of Washington Lodge No. 27, which became so
accute as to threaten disruption of the lodge. At this

¢



VoL. 105] SEPTEMBER TERM, 1920. 445

Peterson v. Cleaver.

stage of the disorder, Mrs. Cleaver appeared at a meeting
of the lodge, and, in the exercise of her power as Grand
Chief of Honor, placed herself in the presiding officer’s
chair and announced that she suspended lodge No. 27
“for insubordination on the part of your financier for not
sending out those cards.” She ordered the charter taken
from the wall, and appointed temporary officers to take
the place of the regularly elected officers of the lodge, and
directed that the books, records, and funds be turned over
to the newly appointed officers. Plaintiff, who was present
with her books and records, refused to turn her books over
until they were audited. There is a dispute in the testi-
mony as to what occurred. The plaintiff’s testimony was
to the effect that, upon plaintiff’s refusal to give up her
books, Mrs. Cleaver “run across from the station and shook
her fist at me,” and said, “Mrs. Peterson, I have put up
with you for six years, turn those books over or I will have
a policeman accompany you home.” Another witness testi-
fied, “She (Mrs Cleaver) was shaking her fist at her, and
said, ‘Well, we will get you.””  Other testimony of a simi-
lar import was offered. TFollowing this episode, the plain-
tiff surrendered her books, records, and cash. Later plain-
tiff and other members of the lodge joined in court action
to prevent interference on the part of defendant Mrs.
Cleaver in the affairs of lodge No. 27. While the trans-
actions-occurring in the lodge, just alluded to, were denied
on the part of the defendants, we think the testimony on
the question of malice was clearly within the province of
the jury to determine. Following these several difficulties
the article in question was prepared by Mrs. Cleaver,
signed by her in her official capacity, and ordered pub-
lished in the official organ as a communication to the mem-
bers. :

Under all the circumstances, we think the testimony on
the question of express malice was properly submitted to
the jury, and that the verdict of the jury is sustained by
the evidence.
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The defendants urge that there was error in the giving
of instructions Nos. 2, 3, 4, and 7. Instructions Nos. 4 and
7 are in identical language, respectively, as instructions
9 and 7 requested by the defendants. Having requested
these instructions, they are in no position to now complain.

Instruction No. 2 is as follows: “Unless you find from
the evidence that the libelous matter was true and pub-
lished with good motives and for justifiable ends, or you
fail to find that the libelous matter was a privileged com-
munication, as hereinafter defined, then your verdict
should be for the plaintiff; but, if you find the libelous
matter was true, or find that it was a privileged communi-
cation, then your verdict should be for the defendants.”
There is nothing in this instruction which gives the de-
fendants ground to complain. The first part is based upon
section 5, art. I of our Constitution, which provides: “In
all trials for libel, both civil and criminal, the truth when
published with good motives, and for justifiable ends, shall
be a sufficient defense.”” The latter part of the instruec-
tion, “but, if you find the libelous matter was true,
# % % then your verdict should be for the defendants,”
is perhaps faulty in not adding, following the word “true,”
“and was published with good motives, and for justifiable
ends.” The instruction given affords the defendants no
ground for complaint, for it was more favorable to them
than they were entitled to receive.

The defendants also complain of the giving of instruec-
tion No. 8. This instruction in substance charged that the
members of the order had the right to know how the affairs
of each lodge were being conducted, and that defendant,
through its official organ, had the right to give such in-
-formation to the several members, and that if, when the
article was published, the defendants' believed, or had
reasonable ground to believe, that the statements therein
were true, then and in such event the defendant would not
be liable to the plaintiff in any sum whatsoever, unless the
plaintiff has established by a preponderance of the testi-
mony that the publication was made with express malice.
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This instruction is responsive to the facts, and is in no
wise prejudicial to the defendants.

There are other errors complained of in the briefs which
will not be considered further than to say that we have
examined them carefully, and do not find any prejudicial
error to the appellants. '

The judgment of the district court is accordingly

AYFIRMED.

Rosg, J., not sitting.

MAY ROONEY, APPELLEE, V. CITY OF OMAHA, APPELLANT.
FiLep DeEcEMBER 23, 1920. No. 21352.

1. Master and Servant: WORKMEN'S COMPENSATION Act: “TERM oOF
OrrFicE.” A regular term of office, as the term is applied to govern-
ment employees in the workmen’s compensation law (Rev. St. 1913,
sec. 3656), means such term of office as has a fixed and definite dura-
tion and a date of termination known and fixed by law or other
general regulation. Former opinion, 104 Neb. 260, modified.

: PoLIcEMEN. A policeman, in the regular service of
the Omaha police department, is not employed for the “gain or
profit” of the city, as those terms are used in the workmen's
compensation law, and is, therefore, not within the operation of
the act.

Opinion on motion for rehearing of case reported in 104
Neb. 260. Former opinion modified and rehearing denied.

FLANSBURG, J. \

The former opinion in this case is reported in 104 Neb.
260. '

The matter comes up on rehearing.

Plaintiff makes a claim for compensation under the
workmen’s compensation law, for the death of her husband,
who was killed while performing his duties as a police-
man for the city of Omaha. She recovered judgment, and
defendant, city of Omaha, appeals.
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The workmen’s compensation law, aside from the ex-
ceptions hereinafter referred to, covers “every person in
the service of the state or of any governmental agency cre-
ated by it,” but excludes from its operation any official in
the service of the state “who shall have been elected or ap-
pointed for a regular term of office, or to complete the un-
expired portion of any regular term.” Rev. St. 1913, see.
3656, as amended by section 4, ch. 85, Laws 1917.

We~ adhere to our former opinion that a member of
the police department of the city of Omaha is an officer
and in the service of a governmental agency of the state,
and take up for consideration now the question, only, of
-whether or not such police officer holds for a “regular
term of office.” .

The charter of the city of Omaha (Rev. St. 1913, seec.
5300) provides that no member of the police department
shall be discharged for political reasons, nor except in
case a complaint is filed against him, a hearing had, and
opportunity given him to defend against the charges made.
It is further provided (Rev. St. 1913, sec. 5301) that the
city authorities “shall have power to discontinue any enr
ployment or abolish any office at any time when, in the
judgment of the council, such employment or office is no
longer necessary.”

A police officer, then, holds indefinitely during good be-
havior and cannot be discharged for cause without a hear-
ing and opportunity to defend. State v. City of Lincoln,
101 Neb. 57. But when, for reasons of economy or lack
of public necessity for his services, the city authorities see
_fit to terminate his employment, he has no right to a statu-
tory hearing upon the question of whether or not the pub-
lic welfare requires a continuance of a full police force, or
of whether or not the revenues available are adequate for
the payment of his salary. Moores v. State, 54 Neb. 486;
note 4, A. L. R. 205 (State v. City of Seattle, T4 Wash.
199).

The fact that the tenure of office may be interrupted by
the discontinuance of the service or abolition of the office
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does not directly bear upon the question of whether or not
the period of incumbency resulting from the appointment
is for “a regular term,” but it is, however, a statutory rec-
ognition of the necessity, peculiar in employments of this
kind, and of the right of the city to reduce or increase the
police force from time to time, and does to that extent in-
dicate one element of uncertainty as to the actual period
of tenure of office in the police department. To this,
however, we attach little importance, for the general right
to abolish an office may be exercised at any time during
the incumbency of that office, even though the term is of
a fixed and definite duration, and regardless of whether
or not the officer holds for a regular term.

Whether or not a member of the police department holds
for a “regular term of office” depends upon whether or not
the period of time for which he is appointed shall be called

a “regular term.” A police officer of the city of Omaha
is appointed to serve during good behavior. That means
an indefinite period. No two officers will hold for the
same duration of time. The law has fixed no limitation
on the tenure of office. One may hold for life or as long
as he desires, unless, through his own misconduct, he is
discharged for cause. With such irregularity of duration,
the period of tenure can hardly be denominated a “reO'ular
term” of office, within the meaning of the statute.

The word “term” implies a period of time with some
definite termination. A “regular term” must contemplate
that those terminations must come at regular intervals
of time. The wording of the statute bears out this con-
struction. It speaks of appointments “for a regular term
of pffice, or to complete the unexpired portion of any regu-
lar term.” The regular term contemplated, therefore, was
one of definite duration and one which might continue,
though the incumbent does not serve out the entire period.
In order that there ever exist an ‘“unexpired portion of
any regular term,” that term must have some regularly
fixed terminus in point of time.

105 Neb.—29
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This court, in the case of State v. Galusha, 74 Neb. 188,
in the opinion said: “Ordinarily, say the authorities,
the word ‘term’ or ‘term of office,” when used in reference
to the tenure of office, means a fixed and definite period of
time. Crovatt v. Mason, 101 Ga. 246, 28 S. E. 891; State
v. Breidenthal, 55 Kan, 308, 40 Pac. 651; State v. Tall-
man, 25 Wash. 295, 64 Pac. 759; People v. Brundage, 78
N.Y.403; State v. Stonestreet, 99 Mo. 361, 12 8. W. §95.”

The question of the meaning of the phrase “term of
office” has frequently arisen where an appointment has
been made and the officer to hold at the pleasure of the
appointing power. In those cases, since no definitely fixed
date for termination of the office can be ascertained in ad-
vance of its actual termination, it has been universally
held that such an officer does not hold for a “term of
office.” State v. Gordon, 238 Mo. 168; State v. Oklahoma
City, 38 Okla. 349; Somers v. State, 5 8. Dak. 321; City
of Lexzington v. Rennick, 105 Ky. 779; State v. Boughner,
55 N. J. Law, 380. '

In these cases, it iy considered that the period of tenure
does not constitute a term, since the continuance of the
incumbency is uncertain and unfixed, until, by the order
of the appointing power, the service is terminated. An
appointment, then, to hold, not for any specific duration
of time, but during the pleasure of the incumbent, unless
sooner removed for cause, can hardly be said to be more
definite as to period of tenure than an appointment to hold
during the pleasure of the appointing power.

In Minnesota the supreme court has passed upon the
identical question under consideration here, in the case of
State v. District Court, 134 Minn. 26. The workmen’s
compensation act in that state, like our own, excepted from
its operation a city official appointed for a “regular term
of office.” The court, holding that a member of the police
department was not excluded from the operation of the
act, said: “Under the Duluth charter policemen receive
their office by appointment under civil service rules. They
hold office during good behavior. There is no term at all.
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Manifestly this is not an appointment for ‘a regular term
of office.’” .

The defendant has raised a further question that a
policeman in the city of Omaha is an employee of a govern-
mental agency of the state, and is employed in the govern-
mental capacity of the state, and not for the gain or profit
of the employer, and that, under section 3656, Rev. St.
1913, he is expressly exempted from the operation of the
compensation law. Tt is manifest that such a policeman,
in the general service of the city as a policeman, is not em-
ployed for the pecuniary gain or profit of the city. This
case is controlled by the decision in Ray v. School District
of Lincoln, p. 456, post, and, for the reasons therein set
out, plaintiff is not entitled, as we view it, to a recovery in
this case.

The former opinion of this court is therefore modified to
the extent above stated, and the motion for rehearing is

OVERRULED.

DAy, J., not sitting,.

Rosg, J., dissenting.

I adhere to the former opinion, 104 Neb. 260, that a quali-
fied and acting policeman of the city of Omaha is an officer
appointed for a “regular term” within the meaning of the
workmen’s compensation act. The appointment of a police-
man for the city of Omaha is an appointment for life or
during good behavior. The term of office under such an
appointment is for a regular term. A term of office for life
or during good behavior has been understood generally
from the foundation of the Republic to be a regular term of
office. Judges of the supreme court of the United States
have a “regular term of office,” though appointed for life,
and the reserved power of the people to put an end to
their judicial tenure or to abolish their offices by consti-
tutional amendment does not change the meaning of those
words. There is no reason why the term of an officer ap-
pointed for life or during good behavior is not as regular
. a term as the term of another officer whose official tenure
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terminates by statute at a fixed period of two years. For
the purposes of language in expressing the legislative will,
one term is as regular as the other. By the true test of
regularity there is no room for distinction. The statute
does not say that a “regular term” has “a fixed and definite
duration.” Those expressions are not in the statute; nor
are they proper definitions of words used or any part of
any reasonable interpretation of a legislative enactment.
The expression “fixed and definite duration” or the equiva-
lent thereof would have been used had the lawmakers in-
tended to make “a date of termination” a part of a regular
term.

A cify free from negligence is not pecuniarily liable for
the death of a policeman killed in the performance of a
governmental duty and can only be made so by the legis-
lature under the present Constitution. The power to create
such a liability was not committed to the courts. In law,
courts are as powerless to create such a liability by inter-
pretation as by direct legislation. Those who assert
against a city not guilty of negligence claims for compen-
sation on account of the death of a policeman killed in
the line of his duty should find the city’s liability in the
written language of a statute. That liability of the city
of Omaha is not in the workmen’s compensation act, and
1 dissent from the opinion so holding.

FRANK CENTOAMORE V. STATE OF NEBRASKA.
FiLep DEcEMBER 23, 1920. No. 21473.

1. Witnesses: PRIVILEGED CoMMUNICATIONS: COMMUNICATION TO PROSE- ‘
cUToR. Though communications to a prosecuting officer by a com-
plaining witness are privileged, the rule is subject to certain
limited exceptions, when invoked in a criminal proceeding based
upon the facts so communicated.

2. : : . In a case of statutory rape, held that the
accused was entitled to show that the prosecuting witness made
statements to the county attorney, denying that the accused had
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committed the act charged. The testimony of the county at-
torney showing such statements cannot be excluded on the ground
that the communication was privileged.

ERROR to the district court for Douglas county : ALEXAN-
pEr C. TroUP, JUDGE. Reversed.

©. W. Britt, for plaintiff in error.

Clarence A. Davis, Attorney General, and J. B. Barnes,
contra.

FLANSBURG, J.

Defendant was convicted of statutory rape.

Error is predicated upon a ruling of the court excluding
evidence offered by defendant of statements made by the
prosecuting witness to the deputy county attorney to the
effect that the defendant had not committed an assault
upon her.

Testimony had been introduced showing that the prose-
cuting witness was an Italian girl, 14 years of age, that
her father had betrothed her to defendant, and that the
offense complained of was committed about the last week
of August, 1919. The exact date of the offense charged was
never definitely fixed. The information filed in the case
gave the time as September 25. Testimony was introduced
of a physical examination made on September 13, and this
examination, the doctor testified, indicated that inter-
course had taken place within the previous 24 or 48 hours.

About this time the father of the prosecuting witness
was arrested, on the complaint of the defendant here, upon
a charge of incest committed upon his daughter. At that
time both the father and the defendant were held by the
county attorney., The prosecuting witness consulted with
the deputy county attorney, and following the interview
the father was held on the charge, and this defendant al-
lowed to go. On September 25 the father was kicked by
a horse and died, and afterwards this prosecution was
commenced against the defendant here.
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During the trial of this case the defendant offered to
show by the testimony of the deputy county attorney that
the prosecuting witness, at the interview just above men-
tioned, informed that official that the father was guilty,
and that the defendant had not committed an assault upon
her. This testimony was material as bearing upon the
credibility of the complaining witness and as bearing di-
rectly upon the question of the guilt of the accused. The
objection to the offer was sustained -upon the ground that
the statements, having been made by the complaining wit-
ness to the deputy county attorney, were privileged com-
munications.

It is the general rule, especially applicable in proceed-
ings collateral to the pendmg criminal action, that such
communications, made to the prosecuting ofﬁcer‘ are
privileged. 40 Cyc. 2369. Though the relation of attor-
ney and client can hardly be said to exist between the
prosecuting witness and the officer, since such officer is
acting as the attorney for the state, and the witness is not,
literally speaking, his client, the rule is based, rather, upon
the broad ground of public policy and is established as a
means of fostering and promoting a free and unimpeded
administration of the criminal law. Itis a matter of public
concern that every citizen should be allowed, and that it be
his duty, to freely communicate to such officers any and
all information which he may have of violations of criminal
law, and, as an encouragement to the unembarrassed exer-
cise of that duty, as well as for the protection of the in-
formant, the law throws about the information given an
enforced secrecy.

The rule has been rigidly enforced in cases such as
malicious prosecution and slander, brought against the
informant, and based on alleged false statements made to
the prosecuting officer. Vogel v. Gruaz, 110 U. 8. 311;
Oliver v. Pate, 43 Ind. 132; Gabriel v. Mcllullin, 127 Ia.
426; Michael v. Matson, 81 Kan. 360; Worthington v.
Scribner, 109 Mass. 487.
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Though communications are generally protected as privi-
leged even in the criminal proceeding, based directly upon
tle information given by the informant, still it would seem
to us that in such cases it should not, in every instance, be
followed absolutely and without qualification.
~ Somewhat analogous is the relaxation of the rule relat-
ing to the privilege accorded the members of the grand
jury. As stated in Jones, Evidence (2d ed.) sec. 765:
“At common law and in most of the states the oath ad-
ministered to grand jurors binds them to preserve inviolate
the secrets of the jury-room; and on this ground, as well
as on other grounds of public policy, it was the common-
law rule, quite strictly enforced, that the proceedings of
grand jurors were privileged, and could not be made pub-
lic. Accordingly, it was formerly held that grand jurors
could not be asked to state the testimony of a witness
given before them, for the purpose of impeaching him at
the trial. But it is now generally held in this country that
a grand juror may be called to show that the statements
of a witness on the trial are in contradiction to those made
by him before the grand jury.”

Criminal proceedings are instituted with the object, not
alone of securing convictions, but of getting as near to the
truth as possible on the question of the guilt or innocence
of the accused. A case of the kind under consideration de-

.pends very largely, if not almost entirely, upon the. testi-

mony of the prosecuting witness. The weight to be given
her testimony is the paramount issue. If she has made
statements denying the guilt of the accused, even though
the statements have been made to the prosecuting attorney,
it would seem to be in the interests of justice that these
statements should be made known to the jury.

The determination of the question of guilt or innocence
of the accused is of so great importance that the accused
should not be denied the right to produce such material
testimony, available and within his reach, merely from
the fact that there are reasons of public policy why the
communication, which has become, the very basis of the
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charge made against him, should not be disclosed. The im-
portance of the question of guilt or innocence, on the one
hand, must in such an instance outweigh the question of
policy, on the other. This testimony was not offered against
the prosecuting witness, it was not offered in a case where
she was in need of the protection that the law might then
have afforded her, and we cannot say that there are reasons
of public policy still existing which are so great as to over-
ride the right of the accused to a fair and impartial trial.
The right to show those statements and to develop that
testimony was in this case, it seems to us, essential to such
a trial.

Though a privilege may be claimed generally as to com-
munications made to the county attorney by the complain-
ing witness, we believe that the rule should be subjected
to the exception that the accused may be allowed to in-
quire specifically as to whether the prosecuting witness
did not make certain statements in denial of the guilt
of the accused, and, if so made, to develop what those
statements were. Riggins ©. State, 125 Md. 165; People
v. Dawvis, 52 Mich. 569; King ». United States, 112 TFed.
988. :

For the reasons given, the judgment of the district court
is reversed and a new trial ordered.

REVERSED AND REMANDED.

JoHN P. RAY, APPELLEE, V. SCHOOL DISTRICT OF LINCOLN,
APPELLANT.,

FiLep DEcEMBER 23, 1920. No. 21562.

1. Master- and Servant: WoRKMEN’s COMPENSATION ACT: “GAIN oR
Prorir.” The term ‘gain or profit,” as used in the workmen’s
compensation law, held to mean pecuniary gain or profit.

: STATE EMPLOYEES. Employees of the state and of

its governmental agencies, when not engaged in an enterprise car-

ried on for pecuniary gain or profit, are not within the operation

of the workmen’s compensation law.
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. ScHoOL JANITOR. A janitor in the employ of a
school district of the city of Lincoln held not covered by the act.
: CONSTRUCTION. It is not for the court io say, where
the language of a statute leads to logical conclusions, that the
literal meaning will not be followed, simply because by its word-
ing it does not embrace cases which, as to questions of policy,
seem, for no good reason, to have been excluded.

3.

ApprpaL from the district -court for Lancaster county:
WiILLARD E. STEWART, JUDGE. Reversed and dismissed.

R. 0. Williams, for appellant.
Holmes, Chambers & Mann, contra.

FLANSBURG, J.

Action, based upon the workmen’s compensation law, in
which the plaintiff, an employee of the school district of the
City of Lincoln, a municipal corporation, seeks to recover
compensation for injuries sustained by him in the course of
and growing out of that employment.

The question for decision is whether or not employees of
the school district come within the compensation law.
It is contended by the defendant that no employees of the
state, or of any subdivision thereof, are within the law,
except in those instances where they are employed in some
enterprise carried on for pecuniary gain or profit.

The sections of the statute, particularly involved, are as
follows:

Section 3647: “The provisions of this act shall apply
to the state of Nebraska and every governmental agency
created by it, and to every employer in this state employing
one or more employees, in the regular trade, business, pro-
fession or vocation of such employer.” Rev. St. 1913, as
amended by Laws 1917, ch. 85.

Section 3655: “The followmg shall constitute ‘employ

ers’ subject to the provisions of this article: .
“(1) The state and every governmental agency created
by it.

“(2) Every person, firm or corporatlon * ** who is en-
gaged in any trade, occupation, business or profession.”
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Section 3656: “The terms ‘employee’ and ‘wo kman’ are
used interchangeably and have the same meaning through-
out this article, the said terms include the plural and all
ages and both sexes, and shall be construed to mean:

“(1) Every person in the service of the state or of any
governmental agency created by it, under any appoint-
ment or contract of hire, express or implied, oral or writ-
ten, but shall not include any official of the state or any gov-
ernmental agency created by it, who shall have been elected
or appointed for a regular term of office, or to complete the
unexpired portion of any regular term.

“(2) Every person in the service of an employer who is
engaged in any trade, occupation, business or profession.
. “(3) It shall not be construed to include any person
whose employment is casual, or not for the purpose of gain
or profit by the employer, or which is not in the usual
course of the trade, business, profession or occupation of
his employer.” Rev. St. 1913, as amended by Laws 1917, ch.
85. .

It is urged that the term “gain or profit” should not be
construed in the ordinary sense of pecuniary gain or profit,
but that the phrase should be held to designate any employ-
ment which should be found to be carried on for the benefit
or advantage of-the employer. We do not believe the
statute capable of that construction. The original con-
ception of workmen’s compensation laws seems to have
been based upon the principle that the servant should no
longer be required to bear loss in consequence of personal
injuries, sustained in and growing out of the service ren- .
dered his employer, since the benefit of that service, based
in part upon the personal hazard and risk of loss to the
servant, was 1 :ceived by the eapli yer. It was not, however,
intended that such loss skould simply be shifted from the
employvee and saddled upon the emplover, and he made
“to carry the burden alone, but that such loss through in-
juries, sustained by the employee, should be treated as a
-part of the cost of service to the employer, and he, in fixing
the price of his product, could reimburse himself by pass-
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ing it on to the consumer, who received the ultimate bene-
fit. An employer, through the instrumentality of the enter-
prise carried on by him was declared to be the cause of all
accidents directly growing out of such enterprise, and
such laws prevented him from gaining pecuniary advantage
through such instrumentality, and required him to pay
those losses as a part of the expense cost of his under-
taking, It seems to have been for these reasons that work-
men’s compensation laws, originally applied to industrial
accidents only, have been, in some instances, limited in
their operation to those enterprises which are carried on
for pecuniary gain. )

- Though it is true, as argued, that, in the case of employ-
ment by the state, the cost of service, including the payment
of compensation for injuries, is equitably passed on to
society through the process of taxation, still, it seems
clear to us, that fact does not affect nor alter the meaning
to be given to the terms now under consideration. Were
we to interpret the words “gain or profit” to mean benefit
or advantage, pecuniary or otherwise, that an employer
might receive through an employment carried on by him,
such meaning must apply not only to state employments
but also to all other employments covered by the statute.
That interpretation would only lead to uncertainty and
confusion, which, under the plain wording of the statute,
does not now exist.

That the phrase was intended to mean pecuniary gain
or profit finds some support in the following cases: Allen
v. State, 160 N. Y. Supp. 85; Redfern v. by, 102 Kan. 484
Gray v. Board of Commissioners of Sedgwick County, 101
Kan. 195; Sexton v..Public Service Commission, 167 N. Y.
Supp. 493.

In this light and by reason of the common and ordinary
meaning of the words used, we believe the statute, on that
question, is not open to construction.

By a literal reading of the provisions of the statute in
connection with subdivision “(3),” last above quoted, the
term “employee” covers only such employees, whether in -
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the service of private enterprises or in that of the state,
or of its subdivisions, as are employed for “gain or profit.”

It is quite apparent that the “casual” employee in the
service of the state, covered by subdivision “(3)” of the
statute, just as in the case of other employment, was in-
tended to be excluded from the act; also that any em-
ployee, who was not engaged in the regular business and
activities carried on by the state and its subdivisions, was
to be excluded. The term “employer” is expressly defined
to include “the state and every governmental agency creat-
ed by it,” and, by reading that definition into the clause
in question, the express language, as employed and in-
terpreted by the legislature, would exclude from the opera-
tion of the law every employee of the state and of its sub-
divisions who is not employed “for the purpose of gain or
. profit by the state, or by any governmental agency created
by it.”

The plaintiff contends that,; should the literal wording
of the act confine the act, in its operation, to those em-
ployees only who are employed for pecuniary gain or profit
of the state and its subdivisions, then the literal wording
must be found to be in conflict with the express purpose
and intent of the act, and that such intent must be allowed
to prevail. By the earlier provision of the act, every per-
son in the service of the state, except officers holding for
a regular term of office, is mentioned as being included
within its operation. That provision, however, is not more
general in its terms than the like provison covering pri-
vate employments. It is necessary for the court, then,
first to determine, from the language used, whether there
can be any logical reason for the exception, as applied to
state employees, or whether the exception is out of har-
mony with the act and opposed to a clearly expressed in-
tent to the contrary.

It is no doubt the rule, as stated in State v. Drexel, 75
Neb. 614, that the object of the court, when it construes
an act of the legislature, is to ascertain the intention of the
lawmakers and to follow that intention when clearly as-
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certained, though it may conflict with the literal sense of
the words used. When the literal wording leads to ab-
surdity or to illogical or unjust conclusions, the intention
of the legislature, as gathered from the entire act, will
prevail. Kearney County v. Hapeman, 102 Neb. 550;
Cram v. Chicago, B. & Q. R. Co., 84 Neb. 607.

We conclude, however, that those rules are no aid to
the court in the present case. It is not for the court to say,
where the language of the statute leads to logical conclu-
sions, that its literal wording will not be followed, simply
because it does not embrace cases which seem, for no good
reason, to have been excluded. It is true that the work-
men’s compensation law is broad in its application. It is
not confined to hazardous employments and covers a great
mass of employees, engaged in private enterprises, whose
duties are similar to the duties of the great majority of
state employees. Clerical and office service is within the
broad comprehension of the act. If the legislature, how-
ever, has not done so, the court cannot provide that the
beneficent purpeses of the act shall be extended to state
employees who are not employed for gain or profit,
though they may be found to be engaged in the same char-
acter of work, subjected to the same exposures, and whose
loss through injury enters as much, in principle, into the
actual cost of service as if the service were performed for
a private enterprise, carried on for profit. We have re-
peatedly given the act, as to the classes of workers brought
within it, a liberal construction, but the rule, allowing a
liberal comstruction of a statute, does not warrant us in
overriding its terms in order to widen the remedy or bring
about objects or results not within its expressed intent.

It must be remembered that the state and its govern-
mental agencies could not be held liable under the common
law for personal injuries sustained by its servants in line
of employment, though due to its own negligence, nor
could such a recovery be had under the law as it existed
in this state at the time of the enactment of the workmen’s
compensation act. The state could, however, be peld for
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injuries to its employees resulting from its negligence, when
such employees were engaged in corporate enterprises
carried on for profit. City water-works and lighting plants,
which furnish service to individuals generally, are carried
on for profit, and have been in the past subjected to the
same duties and liabilities toward their employees as if
they were privately owned enterprises of like nature. Henry
v. City of Lincoln, 93 Neb. 331. There are many employees
of such establishments distributed throughout the state in
the various cities and towns. Irom the language of the
statute, an intention may reasonably be inferred that that
class of governmental employees, who had no right of re-
covery at common law against the state and its agencies
for injuries sustained in the course of employment, have
been excluded, and that the remedial featurez of the act
have been extended to that class of cases only, employ-
ments carried on for profit, to which the common-law
liability attached.

The primary object of compensation acts was to do away
with the inadequacies and defects of the common-law
remedies, to destroy the common-law defenses, and, in the
employments affected, to give compensation, regardless of
the fault of the employer. These remedies did not apply
to state employees, not engaged in business enterprises
carried on for profit, and the state employments, not within
the common-law remedies, do not seem to have been ex-
pressly brought within the scope of our compensation law.

A statute in the state of Kansas specifically provides
that municipal and county employees, who are not en-
gaged for business gain or profit, shall not come within the
act. We cannot say that the Kansas law is either absurd
or unreasonable, for it follows the line of demarcation be-
tween those classes of cases where recovery could be had
at common law, and those classes where such recovery was
not allowed. The language of our statute is in accord with
an intent and purpose, on the part of the legislature, to
follow that line of demarcation.
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A case very similar to the one under consideration is
that of Allen v. State, 160 N. Y. Supp. 85, in which the
court said (p. 87): “The theory of the law, and of the
underlying constitutional authorization, is that the acci-
dents growing out of the operation of industrial enterprises
become a legitimate part of what is known in commercial
life as the ‘overhead’ cost, the same as the breakage, wear,
and tear of machinery and equipment, and it is only in
those industries which are carried on for pecuniary gain
that ‘the cost of operating the business’ can be taken care
of in the fixing of the price of the product.” The court then
referred to that provision of the law which provided that
no employee should be within the act unless he were en-
gaged in an employment for pecuniary gain, and held that
such provision applied to government service, saying.
(p. 88): “The amendment simply placed the state and
its local political divisions upon the same footing as in-
dividuals and corporations, and the fact that the state
may not conduct any business for pecuniary gain has no
more bearing on the proper construction of the law than
the fact that many individuals and corporations do things
of a hazardous character without the purpose of pecuniary
gain. The state has the power to engage in business un-
dertakings for the purpose of securing pecuniary gain;
the fact that it does not do so does not tend to show that
the legislature intended to increase the liability of the
state beyond that of corporations and individuals, and it
is not the province of the courts to enlarge upon the clear-
ly expressed or necessarily implied scope of statutes chang-
ing the rules of the common law.”

The compensation act of the state of California ‘was
under consideration by the supreme court of that state
and a question of statutory construction, very similar to
that in the case here, was there presented. The court held
in Miller v. Pillsbury, 164 Cal. 199, that, since by the word-
ing of the statute it was doubtful whether or not the state,
under certain circumstances, should or should not be in-
cluded within the act, the statute, therefore, would be con-
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strued in favor of the state and the state employees held to
be excluded. In the concurring opinion in that case it
is said (p. 204): “It is apparent that this statute raises
a doubt whether or not it was contemplated by its framers
that the state should be subject to its provisions, Under
fundamental and familiar principles of construction of
statutes such as this the existence of the doubt is the
solution of the inquiry. Wherever such a doubt does exist
the construction favors the sovereign. The sovereign is
not brought within the scope of its own laws unless the
intent that this should be done is made plainly to appear.
This general rule of construction favoring the sovereign
in case of doubt is applied to grants by the state, to stat-
utes of limitation, to rights of action, and, indeed, to all
laws and contracts concerning Wthh it may be thought
that the state is included or is a party. If, in truth, the
state desires to subject itself to the law here in questlon it
could and should do so in language of clear and unmistak-
able import.”

For the reasons given, it is our opinion that the act does
not cover the plaintiff in this case, and the judgment of
the lower court is therefore reversed and the case dis-
missed.

REVERSED AND DISMISSED.

O

"NETTIE MECOMBER, APPELLANT, V. CITY OF NORTH PrLATTE,
APPELLEE.

MARrY ROGERS, APPELLANT, V. CITY OF NORTH PLATTE,
APPELLEE.

Firep DECEMBER 23, 1920. No. 21608.

"APPEAL from the district court for Lincoln county :
HANSON M. GRIMES, JUDGE. Affirmed.

George N. Gibbs and W. E. Shuman, for appellants.

Beeler, Crosby & Baskins, contra.
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FLANSBURG, J.

Claim for recovery is made in these cases based upon
the workmen’s compensation law. The cases were. con-
sidered together and the question presented is whether or
not police officers of the city of North Platte are within
the compensation act. The district court denied the
right of recovery and dismissed the case. Plaintiffs ap-
peal.

These cases are controlled by the decisions in Ray v.
School District of Lincoln, ante, p. 456, and Rooney v.
City of Omaha, ante, p. 447, just decided by this court,
and for the reasons therein stated the judgments of the
lower court in the cases here presented are

AFFIRMED.

ALDRICH, J., not sitting.

B. L. MILLS, APPELLEE, V. MAXWELL MOTOR SALES CORPORA-
TION, APPELLANT.

FEp DecEMBER 23, 1920. No. 21108.

1. Sales: WARRANTY: EVIDENCE. A dealer in automobiles was author-
ized by written contract with the manufacturer to warrant each
car sold as free from defects in material and workmanship under
normal use and service, if not subjected to misuse, negligence, or
accident; the liability of the manufacturer being limited by the
terms of the warranty to making good any defective parts returned
to the latter for examination within a certain period. In an ac-
tion by the dealer to be reimbursed for replacing defective parts
in several cars thus sold, which the manufacturer refused to make
good, particular and definite proof must be adduced with respect
to each such car, as to its use, the nature of the defect, the cir-
cumstances under which the need for repairs arose and the amount
expended therefor; and it must affirmatively appear that the
conditions of the warranty were complied with.

: Surriciexcy oF EvipExnce. Evidence examined, and
held insufficient to satisfy the above requirements, and too general
and indefinite to support a verdict in favor of the dealer.

105 Neb.—30
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3. Contracts: WaRRANTY: CoNSTRUCTION. A provision that liahility
under the warranty of an automobile against defects shall be
limited to making good any parts “which our examination shall
disclose to our satisfaction to have been thus defective” will not
subject the matter to the uncontrolled judgment of the seller,
nor deprive the courts of the right to pronounce upon the ques-

+ tion of fact involved.

APPEAL from the district court for Thomas county
Bavarp H. PaiNg, JUDGE. Reversed.

Sutton, McKenzie, Cox & H arris, for appellant.
John H. Evans, contra.

Dorsgy, C. '

B. L. Mills, the appellee, entered into a written “Dis-
tributor’s Agreement” with the appellant, Maxwell Motor
Sales Corporation, to act as local dealer in the sale of
automobiles and repairs for a certain territory centering
at Thedford, Nebraska, and, under the terms of the con-
tract, he purchased a certain number of cars, which he
resold to parties in the vicinity., This action was brought
to recover the amounts expended by the appellee in replac-
ing broken and defective parts in the cars thus sold, and
also for the sum of $110 deposited by him with the appel-
lant at the time the contract was first entered into, There
Wwas a verdict and judgment for the appellee.

The written contract contained the following provision: .
“We warrant each new motor vehicle manufactured by us,
whether passenger car or commercial vehicle, to be free
from defects in material or workmanship under normal
use and service, our ‘obligation under this warranty being
limited to making good at our factory any part or parts
thereof which shall, within ninety (90) days after deliv-
ery of such vehicle to the original purchaser, be returned
to us with transportation charges prepaid, and which our
examination shall disclose to our satisfaction to have been
thus defective; this warranty being expressly in lieu of all
other warranties express or implied and of all other ob-
ligations or liabilities on our part, and we neither assume
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nor authorize any other person to assume for us any

other liability in connection with the sale of our vehicles.

This warranty will not apply to any vehicle, which shall

have been repaired or altered outside of our factory in

any way so as, in our judgment, to affect its stability

or reliability, nor which has been subject to misuse,

negligence, or accident, nor to any commercial vehicle made
by us which shall have been operated at a speed exceeding

the factory rated speed, or loaded beyond the factory rated

load capacity.”

The appellee set up the foregoing provision of the con-
tract in his petition, and alleged that the cars which he
sold thereunder nearly all proved to be defective and
tailed to comply with the warranty, and that the appellant
refused to replace the defective parts when they were re-
turned as provided in the contract, or to reimburse the
appellee for the parts supplied by him in replacing such
defective parts. He also averred that the appellant can-
celed the contract and converted to its own use the deposit
of $110 aforesaid. The prayer was for damages in the
sum of $445.75. ~

The appellant’s answer was a general denial, coupled
with the admission that when their transactions terminat-
ed there was the sum of $4.37 owing to the appellee, for
which the appellant offered to confess judgment,

The principal complaint upon this appeal is that there
was a failure of evidence to bring the appellee’s case within
the conditions of the written warranty upon which it was
founded. It was necessary to prove that there were de-
fects in the material or workmanship of the automobiles in
question, that such defects did not develop because the
aitomobiles were subjected to more than normal use or
service or because of misuse, negligence or accident, and
that the parts claimed to be defective were returned as
provided in the contract. :

The evidence in the record upon those points is meager,
and leaves much to inference. It consisted of general
statements in the appellee’s testimony, not referable to
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any particular car, but to all the cars sold. “As soon as
they were delivered and put out, I began to have trouble
with the cars. * # * The drive-gears seemed to be
the weakest part of the car, and I replaced a number of
those pinions and drive-gears. * * * One man did
not have the right housing with hiscars * * * 4 pum-
ber had bolts or burrs loose; * * * and I had to re-
place many of these parts,” etc. As to one car, he said he
repaired the ball-bearing races, but did not know what the
expense was; the ring gear on another had to be repaired
at a cost of $16; he remembered that he made some re-
pairs on a car sold to Higgins, but could not tell their
nature; he put a new differential, costing $65, in another
car. These were the only detalls as to defects in, or re-
pairs placed upon, any particular cars. The amounts ex- .
pended by him for repairs were not itemized, but the ap-
pellee testified that they amounted, in all, to $35O

Each automobile was sold under a separate warranty
that it was free from defects in material or workmanshlp
under normal use and service, in case it was not subjected
to misuse, negligence, or accident. In an action for the
breach of such warranty with respect to several cars, the
proof, in our opinion, must be specific and definite enough
to 1dent1fy each car claimed to be defective; to enable the
jury to know the circumstances from Wthh a defect or
- need for repairs arose in each case, in order to determine
whether it was due to structural defect or some other
cause; and to inform the jury as to how much was expend-
ed in repairs on each car separately. Not only was the
evidence insufficient in those respects, but it conveyed no
information as to the use to which any one of the cars
had been put after.it was sold, and the jury had no basis
on which to find that they had been subjected to only
normal use and service, or-that they had not been subject-
ed to misuse, negligence, or accident. Neither was there
any evidence from which the jury could find that the de-
fects had developed within 90 days after the sale of any
car. We are satisfied that the proof fell short of w hat, in
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justice to the appellant, should be required before a find-
ing of breach of warranty on its part would be justified. -
The form of warranty contained in the contract attempt-
ed to limit the appellant’s liability thereunder to the
replacement of defective parts, upon condition that such
parts be returned to it within 90 days, and that it be satis-
fied, upon examination, that the parts were actually defec-
tive, as claimed. Conversely, it attempted to limit the
remedy of the appellee for breach of the warranty to the
right to return defective parts and demand that they be
replaced. The appellant claims that there is no evidence
that the appellee did actually return these parts. While
his testimony is open to the charge of indefiniteness and
want of detail upon that point, as uponoothers, we think
it sufficiently established the fact of the return of the de-
fective parts. )

It is further contended by the appellant, however, that
it had a right under the terms of the warranty, not only
to examine the parts claimed to be defective, but also to
exercise its own judgment as to whether the defects were
such as to require replacements to be made. The provision
that the appellant’s obligation was limited to making good
at the factory any parts “which our examination shall
disclose to our satisfaction to have been thus defective”
expresses that meaning, to be sure. It would, nevertheless,
be repugnant to every conception of justice to hold that
if the parts thus returned for examination were, in point
of fact, so defective as to constitute a breach of the war-
ranty, the appellee’s right of action could be defeated by the
appellant’s arbitrary refusal to recognize that fact. Such
an interpretation would substitute the appellant for the
courts in passing upon the question of fact, and would be
unreasonable. The provision in question should not be so
construed upon a retrial of this cause.

Because of the insufficiency of the evidence, as herein-
before pointed out, we recommend that the judgment be
reversed and the cause remanded.
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Per CURiaM. For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause is remanded, and this opinion is adopted by and
made the opinion of the court.

REVERSED.

CorwINA R. MILLS, APPELLANT, V. JOHN II. BUNDY ET AL.,
APPELLEES.

FiLep Decemser 23, 1920. No. 21184,

Taxation: ScaveNecerR Act: DEEb: LiMITaTioNs. Under section 6615,
Rev. St. 1913, where one holds possession of real estate for a
period of five years, claiming title thereto under a treasurer’s
deed issued under proceedings had under the scavenger act, no
action can be maintained against said person to recover the
title to said land, even though the deed is void for jurisdictional
defects.

ApPpPEAL from the district court for Garfield county
James R. HANNA, JUDGE. Affirmed.

William J. Hotz, for appellant.
Davis & Davis, contra.

TieoeTs, C.

This is an action in equity by the plaintiff against the
defendants to recover possession of the southwest quarter
of section 12, township 24 north, range 13 west of the
sixth principal meridian, in the county of Garfield, state
of Nebraska, and to redeem from a treasurer’s deed based
upon the so-called scavenger tax proceedings. Judgment
for defendants, and plaintiff appeals.

The above-described premises were sold at tax sale
November 12, 1906, under the scavenger act. The tax sale
certificate was assigned to R. I. Holson. The final notice
of confirmation of sale was dated June 15, 1908, and di-
rected to C. R. Mills, as owner. Thé affidavit for service
by publication designated the owner as C. R. Mills. The
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county assessment roll designated the owner as C. R. Mills,
and in all the proceedings to final confirmation ‘the owner
was so designated, while the record title to the premises
stood in the name of Corwina R. Mills. On the 10th day
of December, 1908, the sale was confirmed and the county
treasurer of Garfield county ordered to execute and de-
liver to Rose I. Holson a deed to the above premises, she
being the owner of the tax sale certificate. Deed was duly
issued, and Rose I. Holson and husband conveyed the said
premises to defendant John H. Bundy on the 18th day of
_ September, 1909, who, with his wife, defendant Mossie
Bundy, mortgaged the same to defendant . S. Bundy on
March 29, 1914, to securg the payment of the sum of $800.
The petition in this case sets out numerous grounds on
which plaintiff predicates her right of recovery, but in the
trial and her brief filed in this court plaintiff has aban-
doned all but one ground, i. e., the final notice directed to,
and service had on, C. R. Mills, as owner, was insufficient
to meet the requirements of section 6605, Rev. St. 1913.
At all times mentioned the title stood in the name of
Corwina R. Mills on the records in the office of the register
of deeds, and in the name of C. R. Mills on the county
assessment roll, while said section provides that service
of final notice shall be on the owner.

The record discloses that plaintiff obtained a deed to
the land in question on the 22d day of November, 1899;
that for some time previous to 1906 the plaintiff had failed
and neglected to pay the taxes on the same as they became
due, and they were sold for taxes in 1906, and that plain-
tiff continued to disregard her obligations as a taxpayer,
and has at no time offered to redeem said premises from
the tax sale until commencement of this action, December
20, 1917. If plaintiff’s contention be correct, for years she
in substance had a speculative interest in said land. If the
same decreased in value, the payment of -accrued taxes
and interest might be more than its value, and she could
allow the purchaser of the land to obtain title by adverse
possession to that which had become valueless to her; if
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it increased in value within the ten-year period she could
redeem. The record is silent as to the relative value of
this land, but the action of the plaintiff, as gained from
the record, would lead us to the belief that her sudden in-
terest in the same might have been quickened by its in-
creased value. She is not entitled to and cannot appeal to
the equity side of this court; her rights, if any, are purely
of a leoal nature. The contentlon of plaintiff is that, as
the record title of said premises at the time of the service
of the final notice stood in the name of Corwina R. Mills,
the notice should designate the owner as Corwina R. Mills,
and service should have been had upon her under that
name, and that the deed was voig, and she was in no wise
bound by the decree of confirmation.

That portion of said section 6605, Rev. St. 1913, apply-
ing to the matter under consideration reads as follows:
“It shall be the duty of the holder of every tax certificate,
other than the state, county or city, to cause a notice, which-
shall be termed ‘IFinal Notice,” to be served upon the owner
as well as every person in actual occupancy of the lands or
lots purchased, not less than three months nor more than six
months from the expiration of the period or redemption.
Such final notice shall be in the nature of process issuing
out of the court having jurisdiction over the action wherein
the decree was rendered. It shall be the duty of the sher-
iff of such county, whenever a certificate of tax sale is pre-
sented to him on which not more than six months remain
of the period of redemption, to issue a final notice to the
owner and occupants of the real estate described in such
certificate, which notice shall be entitled in the cause and .
shall notify the persons therein named, and the occupants
of the land, that such land was sold on a day named, under
a decree of court, and that the time of redemption from
such sale will expire on a certain day therein named. * * *
If the true and full name of the owner or occupant is not
known, it shall be sufficient to designate such person by
any name or discripfion; or he may be designated as ‘un-
known.’ ”
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Section 6579, Rev. St. 1913, as to notice of commencement
of suit, contains, among others, the following provision:
“There shall likewise be published in connection with
such notice a complete list of the lands and lots as shown
in the county treasurer’s statement of delinquent taxes,
and opposite each description the name of the owner as
shown by the county assessment roll of the preceding year.”

The final notice as cited in said section 605 is that the
notice shall issue “to the owner and occupants of the real
estate described in such certificate, which notice shall
be entitled in the cause.”

From reading the entire act and construing its entire
provisions together, we can only arrive at the following
conclusions: That the assessment roll is conclusive, as far
as all proceedings are concerned leading up to the deed,
as to the name of the owner; that the case is to be entitled
in the final notice for confirmation as the original case;
and that, in order that the different sections of the act
sheuld har: onize and be consistent, the name of the
owner of the premises should be designated in all of the
proceedings as provided in section 6579.

“In construing a statute, an imperative rule is that

effect, if possible, must be given to every clause and part.

of the statute.” State v. Fink, T4 Neb. 641. Mclntosh v.
Johnson, 51 Neb. 33; McCann v. McLennan, 2 Neb. 286.
If in oné part the proceedings and parties are definitely
defined and designated, while in another part of the same
proceedings a different requirement is provided, it would
constitute an inconsistency that could not be reconciled,
and if the contention of plaintiff be correct, this condition
exists in the instant case. There is no greater sanctity
thrown around the final notice and no greater necessity
of naming the record owner of the land than in the proceed-
ings leading up to the certificate of sale. IFurthermore,
the act defines who is owner and how designated. From
a critical examination of the entire act under which the
title to the land was acquired by defendants, we are con-

%
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vinced that the requirements of the statutes were complied
with in regard to final notice and service thereof.

The contention of the plaintiff is that the misnomer in
the notice and affidavit in which service was made gave
the court no jurisdiction to render a decree of confirmation.
However this may be, and however defective our reasoning
is as contained in the foregoing discussion, the court did
confirm the sale; deed was issued, and from 1909 until the
commencement of this action, a space of over seven years,
defendant Bundy has been in possession of said premises as
owner, under a title based upon the decree of the court con-
firming said sale. Whether the decree is valid or not,
during all of said time plaintiff has remained quiescent,
and has not until the commencement of this action attempt-
ed to assert her rights as owner. Undoubtedly it was to
meet such contingencies that section 6615, Rev. St. 1913,
was enacted, which reads as follows: “No action shall be
maintained against a person in possession of real estate
under a recorded treasurer’s deed until such person has
been tendered the full amount paid at the tax sale with
interest and costs and all subsequent taxes paid with inter-
est to the date of the tender; and no action shall be main-

tained against a person in possession of real estate under
such deed who has Dbeen in possession thereunder for a
period of five years.”

The case of Delatour v. Wendt, 93 Neb. 175, is cited by
plaintiff to sustain her contention that the tax deed is void.
She says in her brief: “A tax deed based thereon was void
for all purposes.” The above case does not so hold. What
this court did say was “that the notice was insufficient, and
that the deed issued in such suit was void as against the
owner.” The questions in the Delatour case did not involve
the statutes of limitation involved in the instant case, and
the facts in the cited case are shown in the second para-
graph of the syllabus, which reads as follows: “Where one,
claiming title to real estate by adverse possession, entered
originally without color of title or claim of right, and the
acts relied upon to show entry and occupation were con-

°
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sistent with a mere intention to trespass from time to
time until interfered with by the true owner, his testi-
mony that he intended to take possession and hold and
occupy as owner, uncorroborated by acts necessarily indi-
cating such intention, is not sufficient to require a finding
in his favor. Knight v. Denman, 64 Neb. 814.”

Plaintiff also cites us to the cases of Clarence v. Cun-
ningham, 86 Neb. 434, Humphrey v. Hays, 85 Neb. 239,
and Smith v. Potter, 92 Neb. 39. We have examined the
above-cited cases, and the general principles therein de-
clared are unquestionably the law of this jurisdiction;
but, granting that the deed is void for jurisdictional de-
fects, it is not the deed alone that gives the grantee
title, but the deed coupled with possession. Where title
is obtained by adverse possession for ten years, it makes no
difference how defective the title may have been under
which the party invoking its protection gained possession;
his rights are definitely settled by statute. There was no
fraud committed or attempted in the instant case. If
there was a defect in the name of the owner, it was a pure
mistake as to the requirements of the statutes, and not a
question of fraud.

Tt is apparent that the intention of the legislature was
to fix a definite period after which, notwithstanding any
defects that might arise in the proceedings, lack of juris-
diction included, if the owner of property was so neglect-
ful of his interest in the same as to allow it to be sold for
taxes, sale confirmed, deed issued, and possession of the
same held under the deed so issued for the space of five
years, he was absolutely barred from maintaining an action
for redemption or possession. It is not only the deed of
the treasurer, but possession, that forms the basis of the
defendant’s right. These conditions existing are just as
effective to bar the owner as that open, notorious, adverse,
and hostile possession of premises for ten years perfects
title in the claimant. Plaintiff has cited us to numerous
holdings of this court, as to the necessity of proper ser-
vice, and also of the lack of jurisdiction of the district court
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to confirm the sale made under the tax certificate, but that
is not the question. Conceding that the court had no
jurisdiction to confirm the sale, and that the deed issued
to the purchaser was void, but also conceding that the
deed was, on its face, valid, and that the defendant entered
upon the possession of the premises and retained the pos-
session continuously for over five years immediately pre-
vious: to the commencement of the action, is the plaintiff
barred from maintaining this action by said section 6615,
Rev. St. 1913? In our search we have been unable to find
that this court has decided this precise question.

In the case of Buty v. §oldfinch, 74 Wash. 532, 46 L. R.
A. n. 8. 1065, in the notes at page 1068, the writer says:

“The courts agree upon the proposition that where
the holder of a tax title valid upon its face takes
possession legally, and holds adversely during the limita-
tion period, his title cannot thereafter be attacked on the
ground of illegality by the former owner, even as a de-
fense.”” The writer also states as a conclusive proposition
the following: “Also they agree that a tax deed to vacant
land, valid upon its face, when recorded, gives the holder
thereof constructive possession as long as the land remaing
vacant, and that, if such constructive possession is un-
interrupted by the actual possession of the former owner
during the whole limitation period and up to the time of
bringing the action, the tax title cannot be attacked by
the formér owner, even as a defense.” B

In the instant case, however, there was evidence intro-
duced to show that the party whose title depended upon
the tax deed was in possession of the said premises during
the five-year period immediately prior to the commence-
ment of the action, and had actual, rather than construc-
tive, possession.

The supreme court, in the case of Walker v. Boh, 32 Kan.
354, in construing the statute of Kansas, which provides
that “any suit or proceeding against the tax purchaser,
his heirs or assigns, for the recovery of land sold for taxes,
® * * except in cases where the taxes have been paid
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or the land redeemed as provided by law, shall be com-
menced within five years from the time of recording the
tax deed, and not thereafter,” recognized the rule as above
stated with reference to constructive possession, but, on
account of the fact that the plaintiff who held the tax
title had been out of the state practically all of the limita-
tion period, refused to apply the rule, and allowed the
former owner to plead the illegality of the tax deed as a
defense. This case was approved in Coale v. Campbell,
58 Kan. 480, Harris v. Curran, 32 Kan. 580, and Stump
v. Burnett, 67 Kan. 589.

In the case of Shawler v. Johnson, 52 Ia. 472, it was
held that the former owner is barred by the five-year stat-
ute of limitations from attacking the validity of a tax deed
not void upon its face as a defense in an action by the
holder of the deed, who was in possession during the limi-
tation period. This was approved in Bullis v. Marsh, 56 Ia.
747, and Monk v. Corbin, 58 Ia. 503. The same in sub-
stance was held in the case of Brunette v. Norber, 130 Wis,
632.

In the case of Jackson v. Neal, 136 Ind. 173, the court
in the opinion say: “In order to make the statute avail-
able as a bar, it is not essential that the tax title be a
valid one. Its object was not to protect valid tax sales,
but invalid ones; valid tax sales, if there are any such,
need no such protection. Smith v. Bryen, 74 Ind. 515;
Second Nat. Bank v. Corey, 94 Ind. 457; Wright v. Wright,
97 Ind. 444; Brown v.cMaher, 68 Ind. 14; Ilatfield v.
Jackson, 50 Ind. 507; Gray v. Stiver, 24 Ind. 174; White
v. Clawson, 79 Ind. 188 Davidson v. Bates, 111 Ind 391;
Walker v. Hill, 111 Ind 223.”

It is also held in North Carolina that a tax deed, al-
though invalid for reasons which appeared upon its face,
will nevertheless, under the seven-year statute of limita-
- tions, protect its holder from an action of trespass by the
former owner, after he has held continuously for the limi-
tation period the land described, in good faith, claiming
title by such deed. Greenleaf v. Bartlett, 146 N. Car. 495.
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In Michigan it is also held that, where exclusive posses-
sion has been held for five years, title is obtained thereby,
although it might be conceded that the deed under which
the party held was for jurisdictional reasons void, because
the possessor’s title is perfected by prescription under a
statute which provides that no tax deeds shall be set aside
or annulled after his purchaser or his successors in inter-
est have been in possession for five years. Pence v. Miller,
140 Mich. 205.

The concensus of authorities is that, where one holds
possession of real estate under a void tax deed, issued
under judicial proceedings, for the statutory limitation
period, the statute begins to run from the time possession
was taken and the deed recorded, and an action cannot be
maintained to set aside the title of the pretended owner.

The plaintiff is barred by the statute; she has slept on
such rights as she might presume she was invested with.
As stated in the well-considered opinion in the case of
Floride Finance Co. v. Sheffield, 56 Fla. 285: “Much more
may be said in support of the policy of a statute that bars
the former owner’s right to recover by proof of adverse
possession for four years by the holder of a void tax deed
than may be said in behalf of the statute that bars the for-
mer owner’s right to recover by proof of adverse possession
for seven years under any other color of title. ‘WWhen
the state sells lands at tax sale, gives the purchaser a
deed regular on its face, takes his money and requires him
to go into the actual possession of the land so purchased
for four years, causing the purchaser thereby to improve
the land at his expense, before he can claim the protection
of the statute of limitations, and the purchaser has com-
plied with all the requirements of the law, the former
owner who is in default should not be permitted to oust
the purchaser because of the dereliction of the officials
of the state. The lawmakers have declared this should
not be done, good policy proclaims its wisdom, and the
courts should give effect to this legislation.”
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We are of the opinion that under said section 6615,
alone, the title to the property in question was vested in
the defendant, John H. Bundy, at the commencement of
this action, and that the plaintiff had no right, title or
interest in the same, and therefore recommend that the
judgment of the district court be affirmed.

PeR.CURIAM. For the reasons stated in the foregoing
opinion, the judgment of the district court'is affirmed, and
this opinion is adopted by and made the opinion of the

court.
AFFIRMED.

CHARLES W. SANFORD, APPELLANT, V. CLARENCE SCOTT
ET AL., APPELLEES.

FrLep DeCEMBER 23, 1920. No. 21162.

1. Taxation: TiTiE: MERGER. No merger of a tax with a title subse-
quently acquired by quitclaim deed takes place where the evi-
dence shows that the possessor of both titles did not so intend.

: APPLICATION FOR Tax DEED: Notick. Under section 6543,
Rev. St. 1913, publication of a notice of application for a tax
deed by the purchaser of real estate at a public sale thereof for
delinquent taxes is not required, unless there is no person in
actual occupancy of the premises, and, also, the person in whose
name the title to the land appears of record cannot, upon diligent
inquiry, be found in the county.

. Tax DEEp: WiTNEss. It is not essential to the validity of a

tax deed that it be witnessed.

APPEAL from the district court for Iancaster county:
FrepEricK E. SHEPHERD, JUDGE. Affirmed.

Reese & Stout, for aﬁpellant.
Lincoln Frost and Herman Rosenthal, contra.

CaAIN, C.
The plaintiff, Charles W. Sanford, brought this suit to
foreclose a mortgage of $500 on lot 10, in block 1, East
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Lincoln, and to cancel a county treasurer’s tax deed pur-
porting to convey the same to the defendant, Herman
Rosenthal, on January 13, 1915. The case was tried on
plaintiff’s second amended petition, the answer of the de-
fendant Rosenthal thereto, and the reply. Various inter-
locutory orders were made with reference to previous
pleadings, but, as such orders do not affect the merits of
the controversy, they will be disregarded. The decree of
the district court was that the defendant Rosenthal had
acquired good title to the premises by virtue of his tax
deed free and clear of the lien of plaintiff’s mortgage, and
that plaintiff’s suit be dismissed without prejudice, how-
ever, to certain tax certificates held by him which had not
matured at the time of the trial. The plaintiff appeals,
assigning the following errors, viz.: (a) The court erred
in striking from the petition the allegation of merger of
the tax title with the title acquired by a later quitclaim
deed. (b) That the publication of the notice under which
the tax deed was issued was insufficient and fraudulent,
and that, therefore, the tax deed was void, and plaintitf’s
mortgage was a valid lien. (c) That the tax deed is void
because the same was not witnessed. We take up these
assignments in their order.

Appellant contends that when the defendant Rosenthal
obtained a quitclaim deed from the heirs of the mortgagor
on August 24, 1916, the tax title he had acquired on Jan-
uary 13, 1915, became merged into it, and that, therefore,
Rosenthal holds the premises subject to plaintiff’s mort-
gage. Of course, if Rosenthal holds under a valid tax deed,
he owns the premises free of plaintiff’s mortgage, under
the authority of Topliff v. Richardson, 76 Neb. 114. But,
if he holds under the quitclaim deed, the mortgage, if
valid, would still subsist, and the court erred in striking
the allegations of merger. We do not think, however, un-
der the admitted facts, that there was any merger. In
Longfellow v. Barnard, 58 Neb. 612, this court said:
. «Whether a merger results from the possession by the same
person at the same time of two estates of different rank
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in the same property depends generally on the intention
of the owner.” On rehearing, this decision was adhered to
in 59 Neb. 455. In Rand v». Fort Scott, W. & W. R. Co.,
50 Kan. 114, the court said: “Merger is very largely a
question of intention, and the court will always presume
against it whenever it will operate to the disadvantage of
a party.” And this doctrine was reaffirmed by the Kansas
court in Zuege v. Nebraska Mortgage Co., 92 Kan. 272,
52 L. R. A. n. s. 877, where the precise question here in-
volved was decided adversely to appellant’s contention. It
seems clear that the holder of the tax title in this case
could not have intended a merger of that title into the
title conveyed by the quitclaim deed, since by so doing he
would have subjected the property to the lien of plaintité's
mortgage to his disadvantage. Not having intended it, we
must hold that no merger took place, and that there was
no error in the court’s ruling.

Appellant’s next contention is that the tax deed is void
because the published notice of the expiration of the time
for redemption and of the applicaton for a tax deed under
section 6543, Rev. St. 1913, is fraudulent upon its face.
To make appellant’s position clear, it is necessary to state
some of the undisputed facts. The mortgage sought to be
foreclosed was given by Emily C. Stone and her husband,
George W. Stone, on Qctober 3, 1901, to Woodward Broth-
ers, and acquired by plaintiff by assignment, which,
though challenged, will be treated as valid for the purpose
of this opinion. On February 25, 1902, Emily C. Stone
died, and on April 3, 1902, her will was admitted to pro-
bate in the county court of Lancaster county, Nebraska.
On the 5th day of November, 1912, the lot in question was
sold at public sale to the defendant Rosenthal for delin-
quent taxes thereon for the year 1911. On the 10th, 17th
and 24th days of July, 1914, the purchaser published a
notice in the IFirth Echo, setting forth that he had pur-
chased the lot at public tax sale on November 5, 1912, and
that at the expiration of three months from the service f
the notice and after November 5, 1914, he would apply to

105 Neb—31
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the county treasurer of Lancaster county, Nebraska, for a
tax deed. Proof of publication of this notice was made
by the publisher of the paper in the usual form, setting
forth that it was a legal newspaper published and of
generdl circulation in said county. On January 13, 1915,
the tax deed was issued to Rosenthal by the county treasur-
er. Appellant’s argument is that the Firth Echo is an
obscure village paper, publication in whi¢h tended to con-
ceal rather than impart notice, and that, as there are many
newspapers published in the city of Lincoln in which pub-
lication might have been made at the same cost, which is
fixed by statute, the publication in the paper at Firth
bears on its face the stamp of fraud. There is no evidence
of the circulation of the Firth Echo outside the publish-
er’s affidavit referred to, and, while we might take judicial
notice of the population of the village, we could scarcely
take such notice of the extent of the paper’s circulation.
However, this point becomes immaterial for the reason
that we have reached the conclusion that, under the cir-
cumstances of this case, no publication of notice wag re-
quired at all. Section 6542, Rev. St. 1913, provides, among
other things, that the purchaser at the tax sale, before he
shall be entitled to a deed to the land purchased, shall
serve a notice “on every person in actual possession or
occupancy of such land or lot and also upon the person in
whose name the title to said land appears of récord in the
office of the register of deeds of the county, if upon dili-
gent inquiry he can be found in the county.” It is admit-
ted in this case that due notice was served upon the actual
occupant of the lot. It is also admitted that the person
in whose name title to the lot appeared in the office of the
register of deeds of the county was Emily C. Stone, and
that she had been dead over 12 years at the time of the
publication referred to. It is obvious that “diligent in-
quiry” would not have discovered her presence in the coun-
ty, and that, therefore, the statute did not require the pur-
chaser to serve any notice upon her. It is to be noted that
section 6542 relates only to actual personal service of no-







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































