Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub/
08/15/2026 11:08 PM CDT

Vor. 104] JANUARY TERM, 1920. 405

Cunningham v. Douglas County.

M. O. CuNNINGHAM, APPELLANT, v. DoucLas COUNTY ET
AL., APPELLEES,

Fieep Aprin 17, 1920. No. 21422.

1. Counties: TaxaTioN: ConNsTITUTIONAL Law. Section 1, S. F, No. 1,
passed by the special session (Thirty-Ninth) of the legislature,
which provides that the county shall “have power to levy a tax
not exceeding, together with all other tax levies, fifteen (15) mills
on the dollar upon the actual or full market valuation of the
property in the county,” to create a fund for the payment of cer-
tain bonds and interest thereon, is not unconstitutional as vio-
lative of section 5, art. IX of the Constitution, limiting taxes to
$1.50 per $100 valuation.

2. Constitutional Law: TAxATION: CLASsIFICATION. *‘The power of
classification rests with the legislature, and this power cannot be
interfered with by the courts, unless it is clearly apparent that
the legislature has by an artificial and baseless classification at-
tempted to avoid and violate the provisions of the Constitution
prohibiting local and special legislation.” Allan v. Kennard, 81
Neb. 289.

Appeal from the district court for Douglas county:
Wirnis G. Seags, Junce. Affirmed.

M. 0. Cunningham, pro se.
Abel V. Shotwell, contra.

Jesse L. Root, Byron Clark, Edson Rich, C. A. Magaw,
J. A. C. Kennedy, Wymer Dressler, E. P. Holmes, B. F.
Good and Pawl F. Good, amici curie.

Corxis, J.

Action to enjoin the issuance of certain bonds by the
defendant county, and the levying of taxes to provide a
fund for the payment of principal and interest accruing
on the bonds. Plaintiff appeals from a judgment dis-
missing his action.

Section 1 of S. F. No. 1, passed by the special session
(Thirty-Ninth) of the legislature, authorizes an issuance
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of such bonds, and provides that the county shall ‘‘have
power to levy a tax not exceeding, together with all oth-
er tax levies, fifteen (15) mills on the dollar upon the
actual or full market valuation of the property in the
county,’’ to create a fund for their payment.

It is contended that this enactment is in contravention
of section 5, art. IX of the Constitution, as follows:
“‘County authorities shall never assess taxes the aggre-
gate of which shall exceed one and a half dellars per
one hundred dollars valuation, except for the payment
of indebtedness existing at the adoption of this Consti-
tution, unless authorized by a vote of the people of the
county.”’ '

Section 1, art. IX of the Constitution, is as follows:
““The legislature shall provide such revenue as may be
needful, by levying a tax by valuation, so that every
person and corporation shall pay a tax in proportion to
the value of his, her or its property and franchises, the
value to be ascertained in such manner as the legislature
shall direct,”’ cte.

The contention is that, inasmuch as S. F. No. 1 author-
izes the tax and bond issue without a vote of the people,
the law is uncomstitutional, if the tax proposed exceeds
the limit provided in section 5, art. IX of the Constitu-
tion, that the valuation meant in section 5 is the same
as that meant in section 1 and is a ‘“value to be ascer-
tained’’ by legislative method, and not actual or market
value as provided in S. F'. No. 1; that in pursuance of
section 1, supra, the legislature has fixed valuation for
assessment and taxation purposes at 20 per cent. of
actual value, and has forbidden a levy of taxes in excess
of $1.50 on assessed valuation (Rev. St. 1913, secs. 954,
6300) ; that S. F. No. 1 does permit a tax in excess of
$1.50 on assessed or taxable value so ascertained, and
henece is unconstitutional.

We are of opinion that the question whether the
constitutional limitation is to be determined by taking
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property at its actual or market value, on the one hand,
or by taking it at its assessed valuation, or valuation as-
certained in a manner prescribed by the legislature, on
the other, is not involved in considering the validity of-
S. F. No. 1. Conceding that the valuation meant in sec-
tion 5, art. IX of the Constitution, is not actual or mark-
et value, but the valuation ascertained in a manner pre-
seribed by legislative enactment, S. F. No. 1 cannot be
said to violate the constitutional provision. It does pre-
scribe the manner in which the valuation of the proper-
ty, subject to the tax, is to be ascertained. It is to be
valued at its actual or market value for the purpose of
making a levy to raise the tax provided for. Such is
its taxable value. It is true that, for the purposes of
the particular tax, the property being taxed is taken
from under the provisions of section 6300, Rev. St. 1913,
and to that extent may be said to amount to a repeal of
the provisions of section 6300, as applied to the partic-
ular tax and property; but it is also true that the val-
nation is as much one ascertained by legislative method
as if, by law, it were assessed in accordance with section
6300. The tax, combined with others, not being In ex-
cess of $1.50 for $100 valuation. and the valuation not
being greater than the actual or market value, S. F. No.
1 can hardly be said to be contrary to the constitutional
provision.

Tt is also contended that S. F. No. 1 is unconstitution-
al as in contravention of section 15, art. ITI of the
Constitution, prohibiting ecertain special legislation,
and containing, among others, this provision: ‘‘Where
a general law can be made applicable, no special law
shall be enacted.”’ ,

The act provides that, when any county of 150,000 or
more population, by reason of fire, riot or other casual-
ties, suffers a partial destruction of its courthouse or
other public building, or destruction of records, the
county hoard may, for the purpose of repairing the build-
ing or restoring records and other property named, with-



408 NEBRASKA REPORTS. [Vor. 194

Cunningham v. Douglas County.

out a vote of the people, issue and sell bonds and levy
taxes, as above described.

Whether such a classification, based on population
and the kind of emergency described, is permissible is
a difficult question. It is, in the first instance, a ques-
tion of legislative discretion. The courts will not inter-
fere with the discretion lodged in the legislature unless
it is apparent that the classification is artificial and base-
less, showing an attempt upon the part of the legisla-
ture to violate the provision of the Constitution pro-
hibiting local and special legislation. With much doubt
and hesitation, we have concluded that we ought not to
hold the enactment void for this reason. Allan v. Ken-
nard, 81 Neb. 289; Weston v. Ryan, 70 Neb. 211; State
v. Hunter, 99 Neb. 520.

AFFIRMED.

Rosg, J., not sitting.

LEerTon, J., dissenting,

In 1919, the authorities of Douglas county were con-
fronted with a serious situation, fraught with possibility
of grave danger to the public welfare. In this emer-
gency the governor was prevailed upon to call a special
session of the legislature, the county authorities evi-
dently believing that by the passage of an act of the leg-
islature more speedy relief might be afforded than avail-
able by the usual, ordinary and legal method of sub-
mission of the question of raising money by the is-
suance of bonds to a vote of the people of the county.

By the act in question, in counties of 150,000 or more
population, in which the courthouse, jail or other county
public buildings have been injured by fire, riot, mob,
storm, or other casualty, the county board is given power
to issue bonds and levy a tax to pay the same, ‘‘not
exceeding, together with all other tax levies, fifteen (15)
mills on the dollar upon the actual or full market valua-
tion of the property in the county.”” Did the legislature
mean to allow the county authorities of such a county
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to raise five times as much money for gemeral county
purposes as they had formerly been empowered to levy?
If so, and the language seems susceptible of no othex
interpretation, the result of the act is that in the coun-
ties affected the taxes may be fivefold as much in pro-
portion as in all other counties of the state.

To allow the county authorities of such counties to
impose at their discretion a fivefold greater burden of
taxation for county purposes without a vote of the peo-
ple makes an arbitrary distinction between counties
without any reasonable basis of classification. In any
county in the state the public buildings are liable to be
injured by fire, riot, mob, storm, or other casualty. It
is a matter of public knowledge that courthouses, jails,
and other public buildings have been destroyed by such
forces in quite a number of counties in this state. What
reasonable basis is there for making this distinction?
Tt is true a classification by population so as to provide
for local administration has usually been upheld, but
there is a clear distinction between such legislation and
the act we are considering. I realize the conditions in
Douglas county, but I believe the majority opinion
clearly exemplifies the old adage that ‘‘hard cases make
poor law.”” In my judgment the act is a special law,
and violates section 15, art. III of the Constitution, pro-
viding that ‘‘In all other cases where a general law
can be made applicable, no special law shall be enacted.”’

J. W. Gray, APPELLANT, v. Raymonp J. MIDDAUGH, APPEL-
LEE.

Firep Aprir 17, 1920. No. 20700.

Depositions: SuppressioN. “In the absence of a statute or standing
court rule forbidding the taking of depositions during a term
time of the court in which the cause is pending, the fact that they
are so taken is not ground for suppressing them.” Donovan 9v.
Hibbler, 3 Neb. (Unof.) 652.
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ArpraL from the distriet court for Dodge county:
FrepErick W. Burron, Jubee. Former judgment of
affirmance by commission (no opinion) wvacated, and.
sudgment of district court reversed.

Joseph E. Daly and Frederick L. Spear, for appellant.
J. C. Cook, contra.

Drax, J.

Plaintiff sold a farm tractor to defendant for $1,350,
for which he gave two promissory notes, one for $600
and one for $750. The $600 note was paid. On defend-
ant’s refusal to pay the $750 note, for alleged failure of
consideration, and a repair and freight bill for $76.73,
this action was begun and tried to a jury. Defendant
recovered judgment for $400 on his answer and cross-
petition. Plaintiff appealed, and the case being submitted
to the supreme court commission the judgment was af-
firmed. On plaintiff’s application we granted a rehear-
ing and the case was reargued to the court.

For reversal plaintiff relies in part on the suppression.
of plaintiff Gray’s deposition on the ground, as appears
from the court’s findings, that notice was served and the
deposition taken while the term of court was in session,
in which the case was pending and subsequently tried,
and while defendant’s attorney was engaged in trial
work in the same court: Service of notice to take the
deposition was accepted by defendant’s counsel without
objection.

It does not appear that there is a standing court rule
forbidding the taking of depositions during term time
of the court. The suppression of the deposition is not
based on that ground, as it doubtless would have been
had there been such a rule. Defendant does not con-
trovert plaintiff’s statement in his brief that there is
no such rule in that court. In the motion to suppress
it appears that defendant’s counsel was county attorney
and that the preparation for and the trial of a criminal
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case then pending at that term engaged his official atten-
tion, and that his attendance at the taking of the deposi-
tion was thereby prevented.

A public prosecutor cannct, of course, neglect a pub-
lic duty to attend to the case of a private litigant. No
more should the right of a private litigant to have his
deposition taken and submitted, in short his right to be
heard in his own behalf, be denied merely because coun-
sel for the opposite party is engaged in the prosecution
of public business. It does not appear that defendant
was unable to procure other competent counsel to attend
at the taking of the deposition.

‘While we do not commend the practice of taking
depositions in term time if it can reasonably be avoided,
we cannot, in the absence of a statute or standing court
rule forbidding the practice, deny the right of a party
to do so. Donovan v. Hibbler, 3 Neb. (Unof.) 652. At
times it might be that imperative necessity would so
demand. We do not pass on any question in respect
of the merits of the deposition other than to say that
it seems to be material, and that, subject to the rules of
practice for the submission of evidence, it should have
been submitted to the jury.

Ordinarily when, under the rule announced in the
Donovan case, a deposition is suppressed that contains
material evidence, the case should be continued, and in
some instances on such terms as to the court may seem
just. We think the court erred in suppressing the dep-
osition.

There is some controversy over an instruction on the
question of warranty, which reads: ‘‘The jury is in-
structed that there is an implied warranty in the sale
of any article of machinery that the same is, reasonably
fit for the purpose for which it is sold.”” Plaintiff ar-
gues that, an express warranty having been pleaded by
defendant, the instruction is erroneous, and cites these
authorities in support of his position. Smith v. Evans,
13 Neb. 314; Detroit Trust Co. v. Engel, 192 Mich. -62.
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While error might be predicated on the instruction if
given, the record does not indicate that it was given,
and we do not therefore decide the question.

Our former decision is vacated. The judgment of the
district court is reversed and the cause remanded for
further proceedings.

REVERSED.

In Rr Estate oF Eva WIELAND,

BarBARA WIELAND, APPELLANT, v. ESTATE oF Eva
WIELAND, APPELLEE,

Firep Aprin 17, 1920. No. 20840.

1. Work and Labor: SErvicEs oF CHILD. When a child renders ser-
vices for a parent after attaining majority, and while the family
relation continues, the presumption is that such services were
rendered gratuitously.

2, : . To overcome the presumption that services render-
ed by a child for a parent, after attaining majority and during the
continuance of the family relation, were not rendered gratuitously,
it must clearly and satisfactorily appear that the parent promised
or agreed to pay therefor.

Arrearn from the distriet court for Clay county: Rarpn
D. Browx, Jubce. Affirmed.

Ambrose C. Epperson and Tibbets, Morey, Fuller &
T1ibbets, for appellant.

John B. Scott, J. E. Ray, Charles H. Sloan, ¥, W.
Sloan and J. J. Burke, contra.

Deaxn, J.

Plaintiff sought to recover on two claims filed against
her deceased mother’s estate. One claim, over which
there was no controversy, was based on a promissory
note executed by her mother, on which plaintiff recov-
ered $1,621.57, The claim in dispute was for personal
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services alleged to have been performed for her mother
during a period of years immediately preceding her
death. The trial was to the court. At the close of
plaintiff’s testimony, on motion of the administrator,
the claim for services was disallowed on the ground that
it was not supported by the evidence. Plaintiff appealed.

Aside from a few interruptions, plaintiff, who never
married, was a member of her mother’s family from
childhood, and for many years after her majority, and
as such she shared with her parent the privileges and
the burdens that are incident to family life. To meet
her personal expenses she had access to the common
family fund, of which no account was kept. The note
in question was renewed on two or more occasions, the
last renewal being shortly before her mother’s death.
The interest as it matured was paid to plaintiff by her
mother from time to time. Aside from the note and in-
terest, it does not appear that her mother was at all in-
debted to her daughter; neither can it be implied from
the evidence that there was a promise or agreement on
the part of her mother that contemplated payment for
services. If she ever entertained an intention to pay,
or made a promise from which such intention could be
inferred, it does not appear in the record. Had she in-
tended that payment should be made out of her estate,
it seems that she would have made this important fact
known in some wayv to some of her friends or acquaint-
ances. But nothing of the sort appears.

Plaintiff cites Bell v. Rice, 50 Neb. 547; but we do not
think the citation is in point. In that case a claim was
allowed against a decedent’s estate for services rendered
and expenses incurred by a stepdaughter in the care of
a demented stepfather. Briefly the facts are these:
Rice was a resident of Illinois, who became-an imbecile
about two years before he died. Certain persons in that
state having his property and business in charge, a con-
servator never having heen appointed, placed him in
charge of the stepdaughter, who was married, and who
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was a resident of this state. Pursuant to and solely
upon their request he was brought to Nebraska by her
and installed in her home, where he remained until his
death, about three months thereafter. Until he died she
furnished him with board, lodging, medicine, and medi-
cal attendance, and the care that a demented person re-
quires. It plainly appears that the stepdaughter was in
no sense a member of Rice’s family, she having long
since married and left the parental roof, nor was Rice
a visitor at her home by her invitation. In that case .
the claimant prevailed on the ground that the services
were rendered and the necessaries furnished under such
circumstances as to overcome the presumption that they
were gratuitously furnished, a presumption that ordi-
narily prevails where the relationship of the parties is
clearly that of parent and child.

We do not think the facts before us come within the
meaning of the Bell case. To overcome the presumption
that services rendered by a child for a parent, during
the continuance of the family relation, were not rendered
gratuitously, it must clearly and satisfactorily appear
that the parent promised or agreed to pay therefor. The
judgment is right, and must be

AFFIRMED.

Lerron, J., not sitting,

G. H. Warkixs, ApPELLEE, v.. Micmasr H. HacErTy ET
AL., APPELLANTS.

Fiep Arrmn 17, 1920. No. 20926.

1. Principal and Agent: PoWER oF ATTORNEY: CONSTRUCTION. A power

of attorney will be construed with respect to the natural import

. of the language used, keeping in view the purpose and intent of
the grantor.

: REvocATION. Where a power of attorney was ex-
ecuted by husband and wife with reference to real estate owned
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by the husband, in which the wife had no interest save and except
by virtue of the marital relation, her death will not revoke the
power of attorney.

: INCOMPETENCY OF GRANTOR. Parties dealing in good
faith with an agent acting under a power of attorney which is ap-
parently regular and in full force will not be defeated in their
rights by a subsequent adjudication that the grantor of the power
is mentally incompetent. .

AppeaL from the distriet court for Morrill county:
Rarpa W. Hosart, Jupce. Affirmed.

Halligan, Beatty & Halligan, for appellants.

. Hainer, Craft & Lane, C. D. Ritchie and F. E. Wil-
lzams, contra.

AvpricH, J.

This action in equity was commonced in the district
court for Morrill county, Nebraska, by (. H. Watkins,
to foreclose a certain mortgage executed by John D.
Hagerty, as attorney in fact for John Hagerty, for the
sum of $8 000, dated April 28, 1916. John Hagerty,
Charles J. Bills, Andrew D. Seybolt L. A. Engelhaupt
and Michael H. Hagerty were defendants. "While this case
was pending John Hagerty died, the case was revived
in the name of the administrator, Michael H. Hagerty,
and in the name of the heirs of the estate. The defend-
ants Charles J. Bills and Andrew D. Seybolt filed dis-
claimers and the action has been dismissed as to them.
Anna H. Weir filed a petition of intervention seeking
the foreclosure of a mortgage executed by John D. Hag-
erty to Charles J. Bills on April 1, 1909, in the princi-
pal sum of $3,00, which mortgage was later assigned to
the intervener, Anna H. Weir. The defendant L. A.
~ Engelhaupt filed a cross-petition to foreclose a mortgage
also executed by John D. Hagerty, as attorney in fact of
John Hagerty, to Andrew D. Seybolt in the principal
sum of $3,500. This was executed September 11, 1912,
and afterwards duly assigned to the cross-petitioner, L.
A. Engelhaupt. The answer to plaintiff’s petition, also
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to petition of intervener, and the answer to pleadings
filed by cross-petitioner, set up as defense that John D.
Hagerty, attorney in fact for John Hagerty, did not
have authority to execute the mortgages being fore-
closed by plaintiff and cross-petitioner, for the reason
that power of attorney executed by John Hagerty to
John D. Hagerty was exhausted and functus officio from
and after April 2, 1909, at which time John D. Hagerty
had procured a loan under the power of attorney from
one Charles J. Bills; that this power of attorney did not
authorize John D. Hagerty to execute more than one
mortgage upon the land therein described; set up the
further defense that this power of attorney was a joint
power executed by John Hagerty and Ann Hagerty, his
wife; that the death of Ann Hagerty on July 18, 1910,
revoked the power of attorney. Further defense is made
that John Hagerty had become non compos mentis in
May, 1910; and being in this condition the power of at-
torney was revoked by operation of law.

Power of attorney executed by John Hagerty and his
wife, Ann Hagerty, is as follows: ‘‘Power of Attorney.
Know all men by these presents, that we, the under-
signed, John Hagerty and Ann Hagerty, husband and
wife, both of the city of Denver, state of Colorado, have
this day made, constituted and appointed by these pres-
ents to make, constitute and appoint John D. Hagerty,
also of the city of Denver, state of Colorado, our true
and lawful attorney for us and in our names, place and
stead to borrow whatever sum of money he may deem
proper from any person willing to advance the same,
and for him, our said attorney, to give as security for
the pavment thereof our ranch known as the north half
of the southeast quarter and lots numbered six (6) and
eight (8) of section one (1) in township nineteen (19)
north of range fifty (50) west; and the south half of the
northeast quarter and the south half of the northwest
quarter of section one (1), township nineteen (19) north
of range fifty (50) west, and the government lots num-
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bered one (1), two (2), three (3) and four (4), of sec-
tion one (1), township nineteen (19) north of range
fifty (50) west, and the northeast quarter of section
twenty-two (22), in township twenty (20) mnorth of
range forty-nine (49) west, all said premises being situ-
ated in the state of Nebraska; hereby authorizing said
attormey in fact to sign our names to whatever papers
‘that may be necessary; to sign, execute and deliver any
mortgage and note or notes that may be required and
to deliver the same to the party advancing the money
therefor and to collect and receive the money; herewith
giving and granting unto the said John ‘D. Hagerty, our
attorney in fact, full power to do and perform all and
every act and thing whatsoever requisite and necessary
to be done in and about the premises, as fully to all in-
tents and purposes as we might or could do if personally
present, hereby ratifying and confirming all that said
attorney shall lawfully do or cause to be done by virtue
hereof.

“In witness thereof we have hereunto set our hands
and seals this the 15th day of March, A. D. 1909.

“‘John Hagerty. Ann her xmark Hagerty.”’

The district court decreed foreclosure of the mort-
gages, and the case is brought to this court on appeal.

The issues presented by the briefs may be summarized
in these propositions: First, did the power of attorney
itself by its express terms authorize John D. Hagerty
as attorney in fact to execute but one loan? second,
the power of attorney having been executed by John
Hagerty and wife, Ann Hagerty, did the death of the
wife soon after the execution of the first mortgage re-
voke the power of attorney? third, did the fact that
John Hagerty was non compos mentis from and after
May 1, 1910, revoke said power of attorney?

Section 6195, Rev. St. 1913, provides: ‘‘In the con-
struction of every instrument creating or conveying, or
authorizing or requiring the creation or conveyance of

any real estate, or interest therein, it shall be the duty
104 Neb.—27




418 NEBRASKA REPORTS. [Vor. 104

Watking v. Hagerty.

of the courts of justice to carry into effect the true in-
terest of the parties, so far as such intent can be col-
lected from the whole instrument, and so far as such in-
tent is consistent with the rules of law.”’

One of the purposes the principal had in granting this
power of attorney to his son was to borrow money to
improve and carry on the ranch herein described. He
was authorized to do everything necessary to be done
in and about the above-mentioned premises, as fully to
all intents and purposes as he himself might or could
do when in health.

The principal also authorized his agent to sign and
execute any mortgage necessary to secure payment of
any note or notes that may be required by the party ad-
vancing money therefor. Then it is plain that the prin-
cipals intended to secure by mortgage or mortgages
whatever moncy was borrowed on a note or notes. It
is proper to say that, since a mortgage is simply col-
lateral security to a note, when the principal authorized
the agent to sign and execute a note or notes that may
be required by the party advancing the money, he also
intended him, if nccessary, to execute a mortgage or
mortgages as security for each mnote signed and deliv-
ered. '

In an instrument of the character of the one in ques-
tion it is incumbent upon us to constantly keep in view
the nature and purpose of the instrument to be con-
strued, and also the grantor’s intention. The grantors
intended to extend authority to execute as many notes
as were necessary to get sufficient money, and that
power carries with it the authority to execute as many
mortgages as were necessary to secure any note or notes
executed and delivered. There was granted also to this
agent by the principal plenary power to effect this dis-
position; then, the power given to an agent conveys as
much interest as may be necessary to secure the money,
and to give a note or notes and further a mortgage or
mortgages which secure the note or notes. This carries
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out the expressed intent of the principal as manifest in
the power of attorney. There is in this power of attor-
ney absolute authority granted to dispose of this prop-
erty by mortgage or mortgages. The principal intended
the agent should borrow as much money from whomsoever
he could get it as he needed to carry on the ranch, and
also to secure payment of the note or notes by giving as
security therefor a mortgage on the ranch. This the
agent did, and he executed the intent for which the
authority was granted him. 31 Cye. 1058. The inten-
tion of the principal is to be gathered from the whole
.instrument. It may be deemed by some that the author-
ity granted was ambiguous. If so, following the rule
laid down by the court in Osborne & Co. v. Ringland,
122 Ta. 329, we say that, where a written appointment as
agent admits of two constructions relative to the authori-
ty conferred, it should be construed most favorably to
a third person dealing with the agent. As a matter of
law we hold that, in a power of attorney issue between
a third person and the principal as to the agent’s au-
thority as evidenced by -a written instrument, the prin-
cipal is bound by the apparent interpretation which he
himself has put upon the appointment. It is a matter
of record that he conveyed to the agent every authority

to do the things which he himself Would approve of,

were he present.

In construing the instrument in question we should
keep within view the intention of the grantor. The
mortgages foreclosed herein are valid and subsisting
liens. Under the power given, the agent was not limited
to one mortgage.

Another issue presented for consideration is: Would
the death of Ann Hagerty, wife of John Hagerty, re-
voke the power of attorney? We hold that the death of
the wife would not revoke the power of attorney because
Ann Hagerty had no title or interest in and to the prop-
erty save and except the interest that a wife has in her
husband’s property. It is stipulated that none of the
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property mortgaged was used as a homestead. Then,
the only interest possessed by Ann Hagerty was con-
tingent, remote and depended upon the happening of a
certain event in the future before her interest from the
nature of things would attach. And as she died before
her husband, her contingent interest passed with her.
The power of attorney, so far as its continuation was
concerned, could have no possible relation, and it would
continue in the same way as it would have continued if
her husband had died and she had owned the real estate.
The death of her husband does not revoke the power of
attorney given with reference to her separate estate.
Skirvin v. O’Brien, 43 Tex. Civ. App. 1. The wife’s
separate estate is not here for consideration, hence her
death prior to that of her husband does not revoke the
power of attorney granted by husband and wife. The
rule applies with equal force to the husband as well as
the wife.

The next question is: Was John Hagerty non compos
mentis at the time these mortgages were executed, and
did the mortgagees know of this mental condition? This
issue presents a question of more or less speculation
and theory that is not easy to satisfactorily answer. We
are convinced that in determining the last issue in this
case the son, John D. Hagerty, acted in good faith and
within the scope of his authority in administering the
power of attorney granted him by his parents in their
lifetime. At any rate these brothers and sisters had
arrived at the period of manhood and womanhood, were
in full possession of their faculties, they knew what their
brother, acting under the power of attorney, was doing,
and we are satisfied that if he was borrowing money and
using it for his benefit and against their interest they
would have invoked the aid of the courts in revoking
the authority and preventing the possibility of his
squandering the estate. They made no complaint, took
no steps for their own protection, and allowed innocent
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parties to loan their brother money in good faith, and
they cannot be heard at this time to obtain the benefit
of what might be termed a fraud when they could have
prevented it. The mortgagees not knowing of the men-
tal condition of John Hagerty, and the power of attor-
ney held by John D. Hagerty being regular on its face
and duly recorded and recognized in all its force by all
the heirs, they are estopped from denying at this time
its validity.

‘We might discuss the question of the mental incom-
petency of John Hagerty, and would do so if the record
disclosed that the mortgagees acted with full knowledge
of his mental condition. We are convinced that they
acted in good faith.

Judgment is

AFFIRMED,

Lerrox and Rosk, JJ., not sitting.

Union Paciric RatLroap CoMPANY, APPELLEE, v. CHARLES
: ‘WOOSTER ET AL., APPELLANTS,

FiLep Aprin 17, 1920. No. 20967.

1. Adverse Possession: RAILRoAD RIGHT oF WAy. The Norris act will
not be given retrospective operation to aid an abutting landowner
in acquiring title to part of a railroad right of way by adverse
possession.

2. Railroads: RIGHT OF WAY: ABANDONMENT, To constitute an abandon-
ment by a railroad company of a part of its right of way, there
must be a clear intention to abandon. Evidence examined; held,
there was no intention to abandon that portion of the right of
way in suit.

3. : : . Whenever a railroad company operates
trains dally over its right of way, it is a constant assertion of its
intention to use and occupy the full width of same for railroad
purposes. ’

4. : : . Mere nonuser by a railroad company of
a part ot its right of way does not constitute an abandonment of
such unused portion.
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Apprar from the distriet court for Merrick county:
Grorce H. TrOoMAS, JUuDceE. Affirmed.

W. H. Thompson and Lloyd G. Thompson, for appel-
lants.

N. H. Loomis, Edson Rich and John C. Martin, contra.

ArpricH, J.

The Union Pacific Railroad Company commenced this
action in the district court for Merrick county to re-
cover certain parts of its railroad right of way. The
land in controversy constitutes portions of the outer
margin of the right of way on the north and south sides
of the track where the right of way crosses defendants’
quarter section of land. The court below rendered judg-

~ment in favor of plaintiff and defendants appeal.

Defendants claim title by virtue of adverse possession
and abandonment as provided in the Norris act of June
24,1912, 37 U. S. St. at Large, ch. 181, p. 138.

The land in question is part of a 400-foot right of way
granted to a predecessor of plaintiff company by con-
gressional act of 1862, which grant included each alter-
nate numbered section along the line of railroad, being
the odd-numbered sections. The Union Pacific Railroad
company acquired its title to the right of way by pur-
chase at foreclosure sale in the year 1898, when certain
mortgages and a lien held by the United States govern-
ment were foreclosed.

Defendants contend that section 2 of the Norris act,
‘“That any part of the right of way heretofore men-
tioned which has been, under the law applicable to that
subject, abandoned as a right of way is hereby granted
to the owner of the land abutting thereon;’’ effects
title in their favor. Then it would indicate this act
might affect antecedent rights, and, if it does, then it
contravenes the federal Constitution. A statute will
not be permitted to invade vested rights, nor to take
property without due process of law. This act of June
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24, 1912, cannot be heard to affect the question of ad-
verse possession before the year 1912. That question 1s
not in this case. This law was before the United States
supreme court in the case of Union P. R. Co. v. Laramic
Stock Yards Co., 34 Sup. Ct. Rep. 101 (231 U. S. 190)
and there it was expressly said: ‘‘A retrospective
operation will not be given to the provision of the act
of June 24, 1912,”’ ete. This rule is just and meets the
issue herein with respect to adverse possession accu-
rately.

Then it is plain that, if the question of adverse posses-
sion has already been foreclosed in the Laramie Stock
Yards ease, supra, the remaining question is: Have the
defendants acquired the property through abandonment
and nonuser?

It must be conceded that prior to the Norris act the
plaintiff company had acquired a certain public ease-
ment in its right of way which could not be disturbed
so long as the act of 1862 was in operation, and also it
is true that a purchaser at a valid foreclosure sale ac-
quires all the title, rights and interest of the mortgagor
in and to the mortgaged property as the same existed
at the date of the sale. 27 Cye. 1723. It is true that
plaintiff company acquired whatever easement had been
granted by the government to its predecessors, and that
was the right of way consisting of a strip of land 400
feet wide from the city of Council Bluffs to the Pacific
ocean. Then there would be no abandonment of this
right of way or any portion of it since the acquisition
of title at the foreclosure proceedings in 1898. Since,
as we have pointed out, the United States supreme court
has interpreted the Norris act as not being in any sense
retroactive with respect to affecting antecedent rights,
then it follows fundamentally that the plaintiff could
not have done anything to be of any benefit to defend-
ants in the acquisition of title. To give this portion of
the act the effect claimed by the defendants would give
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it a retroactive operation, which cannot be done to di-
vest the railroad company of antecedent rights.

What are the facts with reference to abandonment?
Is there any evidence of actual discontinuance of the
use of this right of way for railroad purposes? Is there
any evidence of actual intention not to use the land in
controversy for railroad purposes? Is it not true that
plaintiff since 1898 has never deeded away a foot of its
right of way to defendant or any one else except to
validate certain deeds made by its predecessors? Is it
not true that plaintiff since 1898 has returned to the
state board of equalization an assessment roll for taxes?
It is a fact that taxes have been paid as levied by the
* proper authority on this land sinece its acquirement un-
der foreclosure proceedings or the passage of the Norris
act.

It is also true as a matter of law that a railroad com-
pany’s failure to immediately use its right of way to
its fullest extent is not a waiver of its right or an aban-
donment of its right of way. Conabeer v. New York C.
& H.R. R. Co., 156 N. Y. 474.

There is no evidence of any intention of abandonment.
The plaintiff company for many years has used the
land in question and occupied it as a matter of law for
transportation purposes and kept it in good repair. It
has equipped and maintained at least one or more
tracks over this right of way for transportation pur-
poses since the day of acquiring the right of way by
foreclosure proceedings.

The issue of abandonment, to make it effective, must
always be accompanied by an intention to do something
which constitutes an overt act which carries out this
express intention. Is there any evidence of an intention
anywhere in this record that proves or tends to prove
any purpose of abandonment? If there is, we are un-
able to discover it. It is no argument for the doctrine
of abandonment to say that for the moment some por-
tion of the right of way is not used, that this conduct
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abandons the right of way. The answer to that theory
or contention is that a vast railway system like the
plaintiff’s, that has its tracks extending over many
states through a fertile agricultural empire, naturally
would need many tracks within the next decade. Cities
in this section and the entire country herein are grow-
ing by leaps and bounds, and the United States govern-
ment, we think, acted wiser than it knew when it pro-
vided for a 400-foot right of way. Vast cities are de-
veloping in a territory immediately tributary to these
wide plains, and of necessity they will depend in the not
distant future upon a great railway system such as is
being operated here for food supply and other trans-
portation incidental to large centers of population. This
theory is supported in Townsend v. Michigan C. R, Co.,
101 Fed. 757.

In this connection of abandonment of an easement it
may be well to recognize the rule that a nonuser of an
easement, temporarily, for a purpose not strictly author-
ized, does not constitute an abandonment. Gurney v.
Minneapolis Union Elevator Co., 63 Minn. 79.

It is true that a railroad company may seldom, if ever,
have occasion to use all of its right of way. This may be
why courts have been lenient and it has been their
policy to consider a railroad right of way in full opera-
tion wherever it has a track over any portion of its right
of way. This rule was laid down in Paxton v. Yazoo &
M. V. R. Co., 76 Miss. 536. Then it must follow that a
railroad company does not in any sense lose its title to
its right of way by mere nonuser, and the running of
trains is a constant assertion which accompanies the right
of way to its full extent as granted. Many more cases
could be marshaled to show the situation as we have
it, that the Norris act has no application.

It does not appear in the record anywhere that there
is anything that points to a nonuser by the company
where it shows a clear intention 6f abandonment. It
is a rule of law that mere nonuser for even a period of



496 . NEBRASKA REPORTS.  [Vor. 104

’

Union P. R. Co. v. Wooster.

21 years by a railroad company of its entire width of
right of way does not cause such unused part to revert
to the public. Pennsylvania R. Co. v. Borough of Free-
port, 138 Pa. St. 91.

Defendants in support of their claim for abandon-

ment cite State v. Chicago, St. P., M. & O. R. Co., 140
- Minn. 440. This case is hardly in point, or rather does
not convey much influence, because it has reference to
a railroad company that had acquired by purchase some
land which it never made use of for railroad purposes,
but leased it for lumber and coal-yards, and never oc-
cupied it for railroad purposes at all, failed to pay
taxes, or exercise other dominion over it.

It may be the weight of authority that it was the
policy of the courts and of the public in general to lull
plaintiff into the belief of the security of its possession.
Whether or not this was the intention we cannot say,
but it was the result of what they did. McLucas v. St.
Joseph & G. 1. R. Co., 67 Neb. 603; State v. Grimes, 96
Neb. 719. Notably so is this statement true with respect
to Nebraska courts.

The utmost defendants could claim is permissive user.
There is nothing in the evidence that shows by a pre-
ponderance thereof an abandonment or nonuser that
establishes any intention of abandonment.

The finding of the court below is

AFFIRMED.

Mogrissey, C. J., and LerTon and Rosh, JJ., not sit-
ting.
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Cuauxcey E. BrADLE, aAPPELLEE, v. SAMUEL S. SANDERs
ET AL., APPELLANTS.

FiLep Aprmn 17, 1920. No. 21419.

1. Taxation: Varuation. Section 1, art. IX of the Constitution, gives
the legislature power to fix the basis of valuation of property for
purposes of taxation.

2. : AssessMENT. It has been the practice of this state to
assess property at a fraction of its actual value.
3. : LEvy. Under chapter 26, Laws 1919, county boards have

no authority to levy a tax in excess of 15 mills of the dollar assess-
ed valuation.

4. ‘‘Statutes in peri materiac must be construed together.” State v.
Clarke, 98 Neb. 566,

5. Taxation: DistriBuTiON ofF LEvy. County commissioners havev ex-
clusive jurisdiction to distribute levy made to the various county
funds.

. County boards will not be required to make inade-
quate provision for necessary county agencies in order to create
a special bridge fund to meet obligations imposed by the legis-
lature when that body validated certain bridge contracts and made
them obligations of the county.

Arprar from the district court for Saunders county:
- Epwarp E. Gooo, JubGe. Affirmed in part, and reversed
in part.

Strode & Beghtol and J. H. Barry, for appellants.
B. I'. Good and Paul F. Good, contra.

ArpricH, J.

This is an action in equity to enjoin the county
authorities of Saunders county from collecting a tax
authorized by chapter 26, Laws 1919, which is an
amendment to section 2971, Rev. St. 1913.

The county commissioners levied a tax of 15 mills
for county purposes, and in addition made another levy
of 5 mills for a special bridge fund as provided by chap-



428 NEBRASKA REPORTS. [Vor. 104

Beadle v. Sanders.

ter 26, Laws 1919, making an aggregate of 20 mills. No
part of this levy was authorized by vote of the people
of the county. The trial court granted an injunction
enjoining the collection of the 5 mills excess, held the
statute valid, and directed that the excess of the levy
should be deducted in proportionate amounts from each
of the specific funds provided for in the levy of 20 mills.
Defendants appealed, and plaintiff filed cross-appeal.

The appeal raises the question whether this additional
levy of 5 mills is illegal and void because it contravenes
section 5, art. IX of the Constitution. The issue raised
by the cross-appeal is whether the trial judge erred in
ordering a proportionate deduction from the levy for
county purposes.

Appellants claim that section 5, art. IX of the Con-
stitution provides and means that taxes can be levied
in the amount of $1.50 per $100 valuation; that is, actual
valuation, and not one-fifth of the actual value. This
theory does not have the support of the statute and is
contrary to our scheme of taxation.

This state assesses property at a fraction of its
actual value. The legislature directs the basis and man-
ner of ascertaining the value of property for taxation
purposes. Western Union Telegraph Co. v. City of
Owmaha. 73 Neb. 527. .

Section 5, art. IX of the Constitution is as follows:
¢‘County authorities shall never assess taxes the aggre-
gate of which shall exceed one and a half dollars per
one hundred dollars valuation, except for the payment
of indebtedness existing at the adoption of this Consti-
tution, unless authorized by a vote of the people of the

county.”’

"~ Section 1, art. IX of the Constitution, provides: ‘‘The
legislature shall provide such revenue as may be need-
ful, hy levying a tax by valuation, so that every person
and corporation shall pay a tax in proportion to the
value of his, her or its property and franchises, the value
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to be ascertained in such manner as the legislature shall
direct,’’ ete.

“Valuation’’ as used in section 5, art. IX of the Con-
stitution means fhe basis of valuatlon fixed by the legis-
lature acting under antherity of section 1, art. IX of
the Constitution. Section 6300, Rev. St. 1913 makes
the taxable value one-fifth of the actual or market value.
Chapter 26, Laws 1919, makes no provision for valua-
tion; hence we must look to section 6300, Rev. St. 1913,
to aqcertam the basis of valuation.

In subdivision 2, see. 1, ch. 67, Laws 1919, approved
on the same day as the statute in question, the legis-
lature in preseribing laws governing county boards pro-
vided as follows: ‘‘In no case ,shall the levy of taxes
made by the county board for all purposes, including
the taxes levied herein provided for the erection of a
courthouse or jail, exceed in any one year the sum of
fifteen mills of the dollar of the assessed valuation of
said county.”” Section 1, ch. 199, Laws 1915, provides
as follows: ‘‘The rate of tax for county purposes
shall not exceed one dollar and fifty cents on the hun-
dred dollars valuation, unless authorized by a vote of
the people,” ete. These statutes are all in pari materia
with chapter 26, Laws 1919, and must be construed to-
gether and ‘‘treated as having formed in the minds of
the enacting body part of a connected whole, though
considered at different dates.”” Rohrer v. Hastmge
Brewing Co., 83 Neb. 111. State v. Clarke, 98 Neb. 566.
Construing these statutes together to ascertain the in-
tention of the legislature, it is apparent that, in enact-
ing chapter 26, Laws 1919, there was no intention to give
county boards authority to levy more than 15 mills on
the dollar of the assessed valuation. Such a construec-
tion contended for by appellants would be inconsistent
with chapter 67, supra. When the county commission-
ers attempted to levy 20 mills they exceeded statutory
authority, because chapter 26, Laws 1919, will not bear
such a construction.
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Therefore it is apparent that we cannot adopt appel-
lants’ theory. The trial judge properly upheld the va-
lidity of the statute and properly held the levy in excess
of 15 mills was illegal and void. )

In his cross-appeal appellee claims that the injunec-
tion should be modified as to the prorating of the 5 mills
excess among the various funds for which the levy was
made; also that the injunction should specifically enjoin
the 5-mill levy for the special bridge fund, because this
5 mills was intended by the commissioners to be the
excessive portion of the levy.

The trial court held that the excess levy of 5 mills
under the statute shoudd be prorated and deducted in
proportionate amounts from each of the special funds
provided for in the levy of 15 mills for county purposes.
This finding is contrary to the rule laid down in Y oung
v. Lane, 43 Neb. 812. This levy by the county commis-
sioners under chapter 26, Laws 1919, of 5 mills in excess
of 15 mills is at variance with the express provisions
of section 6300, Rev. St. 1913. The trial court errone-
ously assumed the authority of law to regulate the dis-
cretion of the county board in the application of taxes
to various county funds. Young v. Lane, supra.

If a court were allowed to control the distribution of
funds levied under and by virtue of a statute, it would
be giving it control of the discretion of the board, which
as a matter of law cannot be done. It would permit
the trial judge to invade the province of county govern-
ment and assume duties over which the county commis-
sioners have exclusive jurisdietion. This court has
spoken on the identical subject. Whedon v. Lancaster
County, 76 Neb. 761.

Chapter 26, Laws 1919, among other things, provides:
“If any county has before January first, 1919, entered
into any contract for bridge construction or repair in
excess of the amount herein permitted to be expended,
and the county has received the benefits accruing by
virtue of said contracts and the work has been done in
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accordance with such contract prior to January 1, 1919,
said contracts are hereby validated and made the obliga-
tions of the county, and the county board may levy =2
special tax not to exceed five mills in any one year until
sufficient moneys are raised to pay said indebtedness.’’

The words ‘‘may levy’’ as used in the statute mean
“must levy,”’ thereby making the statute mandatory to
a certain extent. The contracts are validated and made
the obligations of the county and must be paid, that is,
must be paid if possible to do so within constitutional
limits. The county board will not be required to make
a levy in excess of 15 mills of the dollar assessed valua-
tion, but will be required to make such levy as it can.
The board need not levy the full 5 mills, but must levy
as much as is necessary to meet the indebtedness, stay-
ing within constitutional and statutory limits as herein
. defined, and at the same time must not stint any govern-.
mental function. Provision must be made for various
county funds which are essential to maintenance of
county government and agencies. This leaves the mat-
ter largely in the discretion of the county board, but
the courts should not allow such a provision for a special
tax to be wholly disregarded.

In the instant case, the trial judge had no jurisdiction
to direct that the board make the 5-mill levy, because
it appears from the record that the full 15 mills was
necessary for general county purposes and was levied.
With respect to Saunders county, the statute in ques-
tion involved an increase of indebtedness in excess of
constitutional and statutory limitation without a vote
of the people. Then this special bridge fund in Saun-
ders county must remain unprovided for wunless the
board can economize on the levies made, or until the
financial situation of the county has improved, or the
people have voted to make a levy in excess of 15 mills.

We hold that the trial judge was right in declaring
the statute valid, and right in granting a perpetual
injunction against the levy and assessment in excess of
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15 mills; that he was wrong and in error when he di-
rected that the excess 5 mills should be prorated from
the various county funds. This decision is affirmed in
limiting the tax levy to 15 mills, and holding chapter 26,
Laws 1919, valid; reversed and dismissed as to order
holding that the 5-mill special tax should be levied, pro-
rated and deducted.
AFFIRMED IN PART, AND REVERSED IN PART.
Lerron and Rosk, JJ., not sitting.

Joun H. Lucas, appELLEE, v. OMaHA & CouNcir, BLUFFS
StreeEr RArLway COMPANY, APPELLANT.

FiLep ApriL 17, 1920. No. 20764.

1, Street Railways: USE oF STReeTS. The gencral public has the right
to the use of a public strcet and every part thereof, regardless of
whether there is a street car track on it or not; but the public has
not at all times the same right to the use of that part of the street
upon which the tracks are laid as has the street car.

2, —-——: . When the time comes that the use of that part of
the street upon which tracks are laid is required by the street car,
it is the duty of the public to turn aside and allow the street car
unobstructed passage. The public should not usc the strcets in
such a manner as to unnecessarily hinder or interferc with the

free movement of cars operated thercon.

: CAre REQUIRED. The rights of the public and the
street cars in the use of the street are equal and reciprocal. Each
in the exercise of his rights must cxercise ordinary care for his
own safety and the safety of others.

NEGLIGENCE: INSTRUCTION, When the cause of action
is based upon the claim that the motorneer in charge of the car
negligently ran into the plaintiff, an instruction that if the motor-
neer in charge of the car knew, or “should, in the exercise of
reasonable care and caution, have known, that plaintiff was in a
position of danger,” and which instruction in other respeets states
the law correctly, is not erroneous.

‘Whether it is negligence for a pedestrian to ex-
crcise his right to use the street by walking upon a street car
track, and, if so, the degree of such negligence, must be deter-
mined by the peculiar circumstances surrounding each case.
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6. Municipal Corporations: USE OF StrEETS: CARE REQUIRED. The
user of the street, whether vehicle, pedestrian, or street car, must
exercise the ordinary care of prudent men under the circum-
stances, and the care exercised must be commensurate with the
danger,

AppeaL from the district court for Douglas county:
Lex S. EsteLiE, Jupee. .dffirmed on condition,

John L. Webster, or appellant.
V. J. Connell, contra.

Day, J.

Plaintiff recovered a judgment against the defendant
for $13,037 for personal injuries claimed to have been
sustained on account of the defendant’s negligence. De-
fendant has appealed. :

The defendant owns and operates by electric power
a street railway system, a part of which is laid upon
Military avenue in the suburbs of the ecity of Omabha,
and at the point where the accident occurred the tracks
run in what mayv be termed an east and west direction.
There are but few houses in the vicinity of the accident,
no street lights, and no sidewalks upon either side of
the roadway. There was, however, a cinder path extend.
ing along the south side of the parallel tracks. Im-
mediately north of the tracks there was a paved road-
way wide enough for vehicles to pass, and north of the
paved roadway a dirt road. On December 28, 1916, at.
about 10:30 o’clock on a dark and cloudy night, the
plaintiff was injured by being struck by one of the de-
fendant’s cars. At the time of the accident he was walk-
ing west along the north track. The street cars en route
to the Country Club and Benson pass over the north
track, while the cars going in the opposite direction, to-
wards Omaha proper, run upon the south track. The
plaintiff was employed as a caretaker at the Country
Club, and at the time of the accident was on his way to
the club house. A few minutes before the accident he

had passed over this street going to the house of an ac-
104 Neb.—28 -
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gunaintance, and had observed a depression in the side
of the street where the walking was particularly bhad by
reason of snow and ice, and on his return to the club
house, in order to avoid and go around this bad place
in the street, he went upon the defendant’s north track.
He proceeded to walk upon the north track 25 or 20
paces, a distance of 60 or 70 feet, when he was struck
by a car approaching him from behind. He did 1ot see
or hear the car, and was totally oblivious of its presence.
In fact, he did not know that it was a car which struck
him until told the next day. The plaintiff testifies that
hefore going upon the track he looked to see if there was
a car approaching, and saw none; that from the point
where he looked he could have seen the light on a car in
the direction from which one would approach, a distance
of 300 feet, at which point the crown of a hill would ob-
struct further vision. It appears from the testimony
that the headlight on the car would reflect the light
along the track a distance of 100 feet with sufficient
clearness tc observe objects; that the car was running
without any power, drifting along a slight downward
grade about 12 miles an hour, and could have bheen
stopped by the use of appliances then in hand in a dis-
tance of 12 feet.

At the close of the testimony the defendant moved for
a directed verdict in its favor, which motion was over-
ruled. The basis of defendant’s motion rests upon the
claim that the plaintiff was guilty of such a degree of
negligence in walking upon the north track without keep-
ing a constant lookout as to preclude his right to re-
cover. The first question suggested by the motion is:
‘What are the respective rights of a street car and a
pedestrian to the use of that part of the street occupied
by the street car tracks? Are the rights equal and re-
ciprocal, or does the street car possess a superior right?
The authorities upon this question are not in entire ac-
cord. This court has adopted the rule that a traveler
passing along the public street has the right to use every
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part of it, regardless of whether there is a street car .
track on it or not. The streets and highways are in-
tended for public use, and the public is not deprived of
that use by the fact that a privilege has been granted to
a street car company to lay a track along the street and
operate cars thereon. The grant is a privilege to occupy
and use the streets in conjunction with, and not to the
exclusion of, the general public. Owmaha Street K. Co.
v. Duvall, 40 Neb. 29. The street car in its use of the
street is a part of the public, and every user, whether
street car, vehicle, or pedestrian, has the same equal and
reciprocal right. Each is bound to take into considera-
tion the rights of the other, and each is bound to exercise
ordinary care for his own safety, and to prevent injury
to others. In view of the inability of a street car to
turn out of its course or leave the track, it becomes the
duty of other users of the street not to unnecessarily
hinder or delay the street car in its movements, and
when a time comes when the use of a particular part of
the street occupied by the tracks is required by the
street car, the other users must turn aside and allow 1t
unobstructed passage. To this extent the right of a
street car may be said to be superior to the right of oth-
er users. This priority of right is based upon two rea-
sons: Tirst, the inability of the car to turn or leave
the track; and, second, being engaged in a public service,
the rights of the public are superior to the rights of the
individial. While the driver of a vehicle and a pedes-
trian have an equal right with the street railway com-
pany upon a public street, they have not at all times the
same right upon a track of the street car company, and
the use by the public must be such as not to hinder or
interfere with the cars operated thereon. McKennan
v. Omaha & C. B. Street R. Co., 97 Neb. 281.

The plaintiff having the legal right to use the street,
the question then arises: Was he negligent in the exer-
cise of his right under the circumstances of this case?
Where a particular part of the street is set aside for
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the particular use of pedestrians, and sidewalks are con-
structed and in proper repair, under ordinary circum-
stances the pedestrian should use that part of the street
designated for his use, and his failure to do so would be
a circumstance to be considered in determining whether
he was negligent in using other parts of the street for
travel. Generally speaking, the court cannot dogmati-
cally say what group of facts may constitute negligence,
and there can be no hard and fast rule to determine
what facts may constitute negligence. Fach case must
be determined by its own peculiar facts, and measured
by the standard of the act of an ordinarily prudent per-
son. In the instant case the plaintiff went upon the
track to go around, as he says, a bad place where the ice
and snow had accumulated, and where the walking was
extremely dangerous. There was no sidewalk in the
vicinity. He looked before he went upon the track, and
had walked thereon about 60 or 70 feet when he was
struck by the car. Under all the circumstances shown,
we are not prepared to say that, as a matter of law, the
plaintiff’s acts present such a degree of negligence as
to require an instructed verdict against him on the
ground of negligence in going upon the track. The facts
presented are such that reasonable minds might take
different views upon the question of the plaintiff’s neg-
ligence, and under such circumstances, under the oft-re-
peated rule of this court, the question becomes one for
the jury to pass upon, and not for the court.

There is a direct conflict in the testimony of the plain-
tiff and the defendant as to where the plaintiff was just
prior to the happening of the accident. The plaintiff
testifies that he went upon the north track, and walked
thereon a distance of 60 or 70 feet, and that at no time
was he upon the south track; whereas, the motorneer
testifies that he saw the plaintiff about 75 feet ahead of
the car, walking on the south track, and when the car ap-
proached within 6 or 8 feet of the plaintiff he suddenly
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ran in front of the car on the north track, when it was
too late to avert the accident. The motorneer is cor-
roborated somewhat by one of the passengers, who testi-
- fies that just before the accident he saw an object on the
south track, but was unable to say that it was a person,
or to be more specific.

The defendant contends that the court erred in giving
instruction No. 3. That instruction was, in substance,
that the question of negligence to be considered by the
jury was whether the motorneer in charge of the car
knew, or ‘‘should, in the exercise of reasonable care and
caution, have known, that plaintiff was in a position of
danger,’’ so that, in the exercise of ordinary and reason-
able care, the defendant could have avoided the accident.
The particular criticism of this instruction raises the
point that by the use of the words, ‘‘or should, in the
exercise of reasonable care and caution, have known,”’
placed upon the defendant a greater burden than the law
imposes. The defendant insists that the rule applicable
to the last chance doctrine applies only in cases where
the peril is actually discovered, and has no application
where the peril might have been discovered by the exer-
cise of ordinary care. There is ground for considerable
doubt whether the facts of this case present a situation
which calls for the application of the so-called last
chance doctrine. Upon the plaintiff’s theory of the case
. he was walking at all times upon the north track at such
a distance ahead of the car that his presence could readi-
ly have been seen in ample time to have avoided the in-
jury by the exercise of ordinary care. This situation
calls for the ‘application of the ordinary rules of negli-
gence and contributory negligence. The testimony of
the defendant was that the plaintiff was walking upon
the south track, and that when the car approached to
within 8 or 10 feet of him he suddenly stepped upon the
north track. The testimony indicates that the car could
have been stopped in a distance of 12 feet. Under this
testimony, it would have been impossible for the motor-
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neer to stop the car after he discovered the plaintiff’s
position. It does not appear to us that under defend-
ant’s version of the facts a case within the last chance
doctrine is presented. But, even so, we think the rule
announced by the trial court correctly states the law.
Authorities are to be found, and a number are-cited in
defendant’s brief, which support defendant’s position;
but this court has adopted the rule that liability arises
when the peril is known, or by the exercise of ordinary
care should have been known. A party is bound by what
he knows, and the law charges him as knowing that
which would have been discovered by the exercise of
ordinary and reasonable care. This principle is stated
in the following cases: McKennan v. Omaha & C. B.
Street R. Co., 97 Neb. 281; Gross v. Omaha & C. B.
Street R. Co., 96 Neb. 397; Acton v. Fargo & M. Street
R. Co., 20 N. Dak. 434.

A number of other objections are made against the
instructions, but we do not deem it necessary to enter
into a discussion of each of the objections raised. The,
points herein discussed, as we view it, are the ones of
most importance. We have examined, however, all of
the instructions of the court, and under the issues pre-
sented they fairly and fully state the law of the case,
and the rights of the defendant have been carefully
guarded, and the disputed questions of fact submitted
to the jury. In our opinion, the defendant has no rea-
sonable ground to complain against the instructions.
This case in all of its phases falls within the rule an-
nounced in McKennan v. Omaha & C. B. Street R. Co.,
97 Neb. 281. In that case the injured party was driving
a vehicle along the track, but we can see no legal dis-
tinction between the respective rights of a driver of a
vehicle and a pedestrian. Outside of the question of
contributory negligence, there can be no possible legal
distinction.

Finally, it is insisted that the amount of damages
awarded by the jury is excessive. The testimony indi-
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cates that the plaintiff, at the time of the accident and
for some time prior thereto, had been employed as a
caretaker of the Country Club. Prior to that he had been
employed in a similar capacity in another club. Iis
earnings at the time were from $35 to $45 a month and
his board. He was 54 vears of age. The injury which
he sustained resulted in the loss of the greater part of
his foot, leaving remaining only the heel, and also some
impairment of his hearing, although upon that question
there is a conflict in the testimony. The amount of
damages awarded was $13,937. We believe that the
damages awarded, in view of all the circumstances
as shown by the record, are excessive, and that the facts
would not warrant a verdict to exceed $8,000. If the
plaintiff will file a remittitur in this court within 40 days
of such sum in excess of $8,900, the judgment will be
affirmed; otherwise, it will be reversed and the case re-
manded for a new trial.
AFFIRMED ON CONDITION.

ComMmymoNwEALTH PowEr COMPANY, APPELLEE, V. STATE OF
NEBRASKA, APPELLANT.

FiLep ApriL 17, 1920, No. 21312,

1. States: AcTioN: JuneMENT. Where a suit is brought by a claimant
against the state pursuant to a resolution of the legislature, or one
branch thereof, under the provisions of section 1177 el seg., Rev.
St. 1913, such action is a special proceeding, and the court should
“hear and determine the matter upon the testimony according to
justice and right, as upon the amicable settlement of a contro-
versy, and shall render award and judgment against the claimant,
or the state, as upon the testimony right and justice may require.”
Rev. St. 1913, sec. 1180.

: WATERS: AcTioN FOR MoNEY HAD. Money paid to the state
under sections 2427, 2428, Rev. St. 1913, on an application for water
appropriation, where application is dismissed through no fault of
applicant, may under the facts shown be recovered from the state.
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: LiMITATION OF AcTioNs. Where a claim against the state
cannot be prosecuted without leave of the legislature, or one branch
thereof, the statute of limitations will not begin to run against an
action on such claim until such leave to sue the state has been
given. Lancaster County v. State, 74 Neb. 211,

ArpeaL from the district court for Lancaster county:
‘Wirriam M. Mor~ing, Junce. Affirmed.

Clarence A. Davis, Attorney General, Cecil . Laver-
ty and C. L. Dort, for appellant.

C. C. Flansburg, contra.

Davy, J.

Pursuant to a resolution passed by the house of repre-
sentatives on March 17, 1919, authorizing this suit, the
Commonwealth Power Company, hereinafter designat-
ed the plaintiff, brought this action against the state in
the district court for Lancaster county, and recovered a
judgment for the principal sum of $2,435. The state has
appealed. The plaintiff has filed a cross-appeal claim-
ing interest on the money during the time it has been
in the hands of the state.

It appears that in May, 1912, and prior thereto, the
secretary of the state board of 1rr1gat10n h1ghways and
drainage (who is the state engineer) made a personal
survey of the Loup river and its tributaries, including
Beaver creek, for the purpose of ascertaining the volume
of water in said streams subject to appropriation. A re-
port of this survey was duly filed with the board. The
secretary, by reason of his surveys and records, was
familiar with the volume of the waters in said streams,
the appropriations heretofore made, and the amount of
water therein subject to appropriation for water and
power purposes.

On September 30, 1912, the plaintiff inquired of the
said secretary whether there was unappropriated water
for power purposes in the Loup river and Beaver creek,
at points of diversion designated, and was informed that
there were 3,800 second feet subject to appropriation.
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Thereupon the plaintiff, relying upon the accuracy of the
statements of the secretary as to the volume of unap-
propriated water in said streams, filed its two applica-
tions to divert certain waters therefrom for power de-
velopment—one to divert 2,700 second feet from the
Loup river, and the other to divert 500 second feet from
Beaver creeck. The plaintiff at the time of filing its ap-
plications, as required by law, paid the fees to the secre-
tary in the sum of $2,435 under the provisions of sections
2427, 2428, Rev. St. 1913. On the same day the secretary,
of the board turned the money over to the state treasur-
er. No survey of the Loup river or Beaver creek was
made by any one with special reference to the plaintiff’s
applications, but the secretary did receive and examine
and record the plaintiff’s applications. On November 25,
1912, the plaintiff’s applications were dismissed, for the
sole reason that there was no unappropriated water in
said streams at the date of filing the plaintiff’s applica-
tions; that the power sites applied for by the plaintiff
had previously heen appropriated by application No.
709, approved by the board January 30, 1906. The plain-
tiff thereupon sought by appeal to have its applications
declared superior to claim No. 709, the case finally reach-
ing the supreme court, wherein it was held that applica-
tion No. 709 was superior to plaintiff’s rights. Common.
wealth Power Co. v. State Board of Irrigation, High-
ways and Drainage, 94 Neb. 613.

A resolution of the house of representatives, acting
under the provisions of section 1177, Rev. St. 1913, au-
thorized the plaintiff to bring this suit upon the cause
of action set forth in the petition, and also directed the
attorney general on behalf of the state to defend the
suit. At the outset it is important to determine whether
the case is to be governed by the ordinary rules of law
or upon broader principles of equity and good con-
science. A careful examination of the sections of the
statute (Rev. St. 1913, see. 1177 et seq.) convinces us
that in actions of this character it was intended that the
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ordinary rules of law which prevail in controversies be-
tween individuals should not apply, but that the case
should be determined upon cquitable principles based
upon justice and right. The sections of the statute con-
template a new remedy and a new right in this class of
cases. It is a special proceeding by virtue of special
statutory provisions, and the respective rights of the
parties are to be determined by the rules therein pre-
seribed. Were it intended that the ordinary rules of law
were to govern in cases of this kind, there would have
been no occasion for the enactment of several sections
of the statute following section 1177, and particularly
section 1180, which provides:

“‘The court in which such action may be brought shall
hear and determine the matter upon the testimony aec-
cording to justice and right, as upon the amicable settle-
ment, of a controversy, and shall render award and judg-
ment against the claimant, or the state, as upon the
testimony, right and justice may require.”’

The purpose of these sections is to take such cases
out of the ordinary rules of law and to place their de-
termination upon a much higher and broader ground,
to make them triable to the court rather than a jury,
and to make justice and right, as viewed by the court,
the basis of its decision. With this rule as our guide,
how should this case be decided? The state has in its
treasury $2,435 paid by the plaintiff upon the belief, and
upon the assurance of the secretary of the board, that
there was water in the streams subject to appropriation.
This statement of the secretary was undoubtedly. made
in the utmost good faith, but nevertheless it was errone-
ous and misleading, and the plaintiff in relying upon its
truthfulness has suffered a wrong. It was a mistake of
fact upon which both parties relied. No one believes the
secretary would have taken this money knowing there
was no water which plaintiff could take under its appli-
cations. The real thing of value which the plaintiff
sought was the right to divert the water. It is a well-
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recognized principle that, where money has been paid
under a mistake of fact, it may be recovered. Through
no fault of the plaintiff, it has received nothing of sub-
stantial value for its money, and under all of the cir-
cumstances justice and right, as well as equity and good
conscience, would seem to dictate that the money be re-
funded. In the matter of fair dealing and high business
integrity, the state should take advance ground, if for
no other reason than by way of example to its citizens.
We hold accordingly that, where money is paid in ad-
vance to the secretary of the board under sections 2427,
2428, Rev. St. 1913, upon an application for water appro-
priation, and where the application is dismissed through
no fault of the applicant, under the peculiar facts dis-
closed by the record, the applicant is entitled to recover
the money so paid from the state; and especially is this
true when the rule of justice and right applicable to such
cases is invoked.

One of the contentions urged by the state is that the
plaintiff’s claim is barred by the statute of limitations.
It is a sufficient answer to this argument to say that
actions of this character cannot be prosecuted against
the ‘state without leave of the legislature, or one branch
thercof, and that the statute of limitations does not
begin fto run against such a claim until leave to sue the
state has been given. Lancaster County v. State (on re-
hearing), 74 Neb. 215. 1t is also urged that the case of
Commonwealth Power Co. v. State Board of Irrigation,
Highways and Drainage, 94 Neb. 613, is res judicata of
the question presented here. We do not so understand
that case. The issue in that case was whether the plain-
tiff was entitled to have its applications for water
granted, claiming that application No. 709 was inferior
to plaintiff’s application. The court held against the
plaintiff. There;was no attempt in that suit to recover
the money paid. Such a contention would have been en-
tirely inconsistent with its claim for apvpropriation of
the water. The subject-matter in that case and the
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present one is entirely dissimilar. The defense of res
Judicata is only available as to matters actually in issue
and determined in a former suit. A number of other
points are argued by the state, but we will not prolong
this opinion by considering each separately. Suffice it
to say, that we have examined them, and in our judgment
they do not meet the controlling feature of this case that
under the peculiar facts justice and right require that
the money paid by the plaintiff be refunded.

By the plaintiff’s cross-appeal it claims interest upon
the amount of money during the time such money was in
the hands of the state. During a portion of this time, how-
ever, the money was voluntarily left with the state au-
thorities while the plaintiff was seeking by appeal to have
priority rights over claim No. 709, and during that pe-
riod it was not claiming a return of its money. So far
as the record discloses, the first date the plaintiff was
claiming a right t¢o have the money refunded was the
date of the resolution of the house of representatives
granting plaintiff permission to sue the state—March 17,
1919. Apparently that was the view taken by the trial
court as its judgment indicates interest allowed.

The judgment of the district court is

AFFIRMED.

Lerron and Rosg, JJ., not sitting.

LoeEy BUCHANAN ET AL., APPELLEES, V. JOHN SEIM ET AL
APPELLANTS.

*y

FILEDp Arrir 17, 1920. No. 20884.

1. Waters: “OvErrLow WATER.” Water accumulating in flood seasons
within the drainage area of a natural stream and seeking an out-
let therein, which, uniting with the water in the main channel,
flows in one body in the natural course of slich stream over ad-
jacent lands, and, when the flood subsides, finds an outlet in the
ordinary channe! of such stream, is to be considered “overflow
water” thereof, and not “surface water.”
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. OBsTRUCTION. The accustomed course of overflow
waters in the flood channels of a natural stream cannot lawfully
be obstructed or interfered with by one riparian owner to the in-
jury of another.

: OBSTRUCTION: PRESCRIPTIVE EASEMENT. Where one owning
land traversed by the flood channels of a natural stream, in order
to protect his land from overflow, constructs and maintains there-
on an embankment, the effect of which is to hold the water in times
of flood and cause it to stand upon the land of an upper proprietor,
the right by prescription to maintain such embankment is in the
nature of an easement to flow back water upon said land, which
can be acquired only by the open, continuous, uninterrupted and
adverse use of the land for more than ten years for the purpose
of flowage.

[

4, : H . If the land of an upper proprietor is not
subJected to constant flowage as the result of an embankment a-
cross the flood channels of a natural stream maintained upon the
land of a lower proprietor, but such embankment causes the water
to back up and stand upon such upper land only for brief periods
during flood seasons and at long and irregular intervalg, though
such conditions have been recurrent for more than ten years, it is
not such evidence of the continuous and uninterrupted use of such
land for the purpose of flowage as will establish an easement by
prescription therein. -

AppeAL from the district court for Merrick county:
Freperick W. Burron, Jupce. Affirmed.

Martin & Bockes and Prince & Prince, for appellants.
E. E. Ross and Horth & Ryan, contra.

|
Dorsey, C.

The parties to this suit are the owners of adjoining
tracts of land in section 32, township 13, range 8, in Mer-
rick county. The half-section line running north and
south through section 32 forms the boundary between
the plaintiff’s land, which lies west of the line, and the
lands of the defendants, which lie east of the line. Prai-
rie creek runs in a northeasterly direction through these
tracts, and they adjoin each other for almost half a mile
south of the creek. From a point a few rods south of the
creek bank nearly to the south line of these adjoining
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lands there is, on the defendants’ side of the line and
parallel therewith, an embankment, the effect of which
is to hold back the flood waters of Prairie ereck upon the
plaintiff’s land and keep it from flowing upon the de-
fendants’ lands. This suit was brought to enjoin the
maintenance of the embankment and compel its removal.
The trial court granted the relief prayed for after a full
hearing, and the defendants have appealed.

Among the grounds for reversal urged by the defend-
ants is the contention that the trial court erred in find-
ing that the water obstructed by the embankment in this
case was overflow water of Prairie creek, rather than
surface water. Prairie creek drains a large territory
extending many miles southwest of the land herein in-
volved, and during periods of heavy rainfall and melt-
ing snow its ordinary bed and banks are insufficient to
contain and carry off all the water accumulating within
its drainage area. During such periods the water seek-
ing an outlet in the creek, mingled with the water flow-
ing in its ordinary channel, sometimes forms a stream
half a mile to a mile or more in width. When the water
subsides after floods of that description, that part of the
water outside of the banks of the creek, if unobstructed,
would follow a course substantially parallel with the
south bank of the creek, across the lands of the defend-
ants, eventually returning to the main channel of the
creek. Under these facts, the trial court was right in
holding that the water in question is to be considered
overflow water of Prairie creek, and a constituent part
of that water-course, and that it is not to be treated as
-surface water. Murphy v. Chicago, B. & Q. R. Co., 101
Neb. 73; Brunegar v. Copass, 77 Neb. 241; Chicago, B. & -
Q. R. Co. v. Emmert, 53 Neb. 237.

It is also well settled that the accustomed course of
such overflow water in the flood channels of a natural
stream cannot lawfully be obstructed or interfered with
by one riparian owner to the injury of another. In the
instant case, however, the defendants set up as a de-
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fense the plea of a prescriptive right to maintain the
embankment, because it has existed in its present loca-
tion, as they allege, for more than 30 years, and was
constructed and maintained with the knowledge, consent
and acquiescence of the plaintiff and his predecessor in
interest, and without objection on their part, for the
purpose of protecting the defendants’ lands from over-
flow.

The trial court found, in substance, that an embank-
ment had, in fact, existed on the line of the present em-
bankment for more than ten years before the commence-
ment of this suit, but that it had never been effective in
holding back the flood waters on the plaintiff’s land
until 1912, when, as the evidence showed, it was strength-
ened and enlarged by.the use of a road grader.

The trial court held, in effect, that the plaintiff had no
ground to complain of the embankment prior to 1912,
because it had failed up to that time to detain the water,
or to cause it to stand upon his land, and that, there-
fore, there was no such invasion of the plaintiff’s rights
as would form the basis of a claim on the part of the de-
fendants to a preseriptive right to flow his land. We
are convinced from the evidence, however, that from
1885, when the dam was constructed, to 1912 it had acted
as a partial barrier to the water in times of flood.

The preseriptive right asserted by the defendants is
the right to flow that part of the plaintiff’s land lying
west of the embankment, and to keep the water standing
thereon, instead of allowing it to run off in its natural
course over the defendants’ premises. In order to es-
tablish such an easement by prescription, there must be
open, continuous and adverse use of the plaintiff’s land
for that purpose for the period sufficient to acquire
title by adverse possession; in this state, ten years. 9
R. C. L. 776, sec. 36. Assuming that more than tfen
years before this suit was commenced there occurred, by
reason of the maintenance of the embankment, such ar
invasion of the plaintiff’s rights as would have given
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rise to a cause of action in his favor for unlawful ob-
struction of the water-course, our next inquiry is whether
there was, during the ten-year period, such continuous
use of the plaintiff’s land for the purpose of flowage as
would ripen into an easement by prescription. Will the”
fact that at intermittent and widely separated intervals
the embankment caused water to back up and stand for
a few days on plaintiff’s land constitute such continuous
use thereof as is required to perfect an easement by pre-
seription?

In the case of a railroad embankment which arrests
and holds upon adjacent land the flood waters of a
natural stream, this court has held that the injury
thereby occasioned to the land or crops is not to be
treated as a continuing cause of action dating from the
original construction of the embankment, but as sever-
able into distinct causes of action arising at the times,
respectively, when floods occurred causing such injury.
Reed v. Chicago, B. & Q. R. Co., 86 Neb. 54; Chicago, R.
1. & P. R. Co. v. Andreesen, 62 Neb. 456. By a parity
of reasoning, therefore, it must be held that the fact that
an embankment across the flood channels of a natural
stream causes the water to back up and stand upon the
land of an upper proprietor, for brief periods and at
long and irregular intervals, is not such evidence of con-
tinuous and uninterrupted use of such land for the pur-
pose of flowage as will form the basis of an easement by
prescription therein.

The defendants furthermore contend that plaintiff
himself erected an embankment in the road at some dis-
tance from the defendants’ embankment, the effect of
which was to throw more water upon the defendants’
land than would naturally flow there, and that, under
equitable principles, he is estopped to maintain this suit.
- The record satisfies us, however, that whatever obstruc-
tion the plaintiff may have placed in the course of drain-
age was temporary only, and was not being maintained
by him at the time this suit was commenced.
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For the reasons stated, we recommend that the decree
of the court below be affirmed.

Prr Curiam. For the reasons stated in the foregoing
opinion, the judgment of the district court is affirmed,
and this opinion is adopted by and made the opinion of
the court.

3

AFFIRMED.

Ipa Woobs, APPELLANT, v. CITYy oF LINCOLN, APPELLEE.
FrLep ApriL 17, 1920. No. 20952.

Municipal Corporations: Acriod For INJURIES: PETITION: SUFFICIENCY.
A petition in an action against a city of the first class to recover
for injuries sustained by reason of a defect in a street or sidewalk,
which does not allege compliance with section 4583, Rev. St, 1913,
requiring written notice to the city of the existence of the defect
at least five days before the accident, fails to state a cause of ac-
tion, where the petition shows that the defect was the result of
natura] wear or decay, and was not caused by any positive negli-
gent act on the part of the city, either in the original construction
of the street or sidewalk or in afterwards creating a defective or
dangerous condition therein. feo

AppraL from the distriet court for Lancaster county:
WirLiam M. MogNing, JUDGE. Affirmed.

Burr & Brown, for appellant.
C. Petrus Peterson and Charles R. Wilke, contra.

Dorvry, C.

November 23, 1916, the plaintiff commenced an action
against the city of Lincoln to recover for injuries susg-
tained in crossing a bridge maintained by the city over
the gutter at a street intersection. The court sustained
a general demurrer to the plaintiff’s petition; the plain-
tiff elected to plead no further and to stand upon her
petition, and a judgment of dismissal was entered. _

May 8, 1918, the plaintiff commenced another action for

the same injury, and the city again interposed a general
104 Neb..—29
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demurrer, which was sustained by the trial court. The
plaintiff again elected to.stand upon her petition, and
a judgment of dismissal was again entered, from which
the plaintiff appeals.

The trial court sustained the demurrer to the petition
in the present action, as well as the demurrer in the first
action, upon the ground that it was not alleged that
written notice of the defect causing the injury was given
to the city -at least five days prior to-the accident, as
required by section 4583, Rev. St. 1913.

It was alleged in the petition in the later action, from
which this appeal is prosecuted, that the city had for
more than 20 vears maintained at the intersection of
Twelfth and P streets a brick and stone bridge, with a
wooden flooring, across the gutter, as a part of the pave-
ment of the street, but not as part of the sidewalk space;
that the wooden floor had become rotten, -defective, and
unsafe; and that, while walking across the gutter, the
plaintiff stepped upon the bridge, and the boards of the
floor broke under her weight, causing her to be thrown
violently to the pavement and severely injured. It was
also alleged‘that the defect in the bridge was known to
the city and its officers long enough before the accident
to have been put in repair, if the city authorities had
performed their duty; that the gutter bridge was con-
structed as part of the original paving of the street; that
the city was negligent in putting a bridge with a wooden
floor at that place; and that it was the duty of the city
“‘not to permit the wooden floor of said bridge to slowly
decay and rot by the elements, and especially not to per-
mit the same to be and become a nuisance, as well not
to invite and induce the public to use and keep using the
same for public travel, when it knew, or should have
known, that said bridge, on account thereof, had become
and was dangerous and unsafe for public use, and was
a nuisance.”’

This court has recognized that, under some circum-
stances, recovery for injuries sustained by reason of
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defective streets or sidewalks may be allowed, although
the statutory written notice was not given prior to the
accident. Where water was thrown by employees of the
city upon a sidewalk and bridge connecting the sidewalk
with the street crossing, which froze and formed a coat-
ing of ice, the city was held liable to one who fell thereon
and was injured, although the statutory notice was not
given, for the reason that the city is deemed to have
knowledge of a condition that it creates, and the statute
does not contemplate exemption from the city’s own neg-
ligent act. Tewksbury v. City of Lincoln, 84 Neh. 571.
Where, in filling up an excavation for a sewer, the earth
settled because of the failure of the city to tamp it down
solidly, thereby leaving a cavity underneath the street
pavement, which broke through, the fact that the statu-
tory notice had not been given did not bar the injured
party from recovery, because the accident was caused by
the negligence of the city in the original construction of
the sewer. Updike v. City of Omaha, 87 Neb. 228.
Where, in opening a street in the vicinity of a creek bed,
the city left an ungnarded declivity on the side of the
street, a party injured by his horse plunging over it into
the creek bed was not debarred from recovery because
the statutory notice was not given. McMasters v. City
of Lincoln, 101 Neb. 278.

It is an underlying principle in all cases in which it
is sought to hold a city liable for injuries arising from
defective streets or sidewalks that, in order to establish
negligence, it must be shown that the city had knowledge
of the existence of the defect prior to the time when the
injury occurred. In cases where no positive negligent
act on the part of the city is shown, either in the original
construetion of the street or sidewalk, or in afterwards
creating a defective or dangerous condition therein as,
for instance, where it appears that the defect causing
the injury is attributable only to gradual wear or decay,
there is nothing to bring home to the city that previous
knowledge of the defect which is an essential element of
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actionable negligence. In such cases, there is no reason
to dispense with the statutory notice; but, where the de-
fective condition springs directly from the negligent act
of the city itself, it must be presumed that the city had
knowledge of it, and the statutory notice would be super-
fluous.

«“When a walk or a street through wear or some acci-
dental cause becomes in an unsafe condition, the city
authorities will perform this duty (of repair) if the
necessity of so doing comes to their knowledge. This at
least the statute assumes, and its object and effect is to
make certain that the officers of the city shall have such
knowledge. * * * If the act causing the dangerous
condition is done by the officers of the city themselves,
the knowledge of its existence is inherent in the act.”
Updike v. City of Omaha, 87 Neb. 228, 239.

The petition in the instant case shows upon its face
that the flooring of the bridge became decayed from the
effect of time and of the elements, not that it was defec-
tive when the bridge was originally constructed, nor that
it became defective, after it was laid, by any affirmative
act of the city or of its officers or agents. There is, to
be sure, an averment that it was negligence on the part
of the city ever to have built a bridge with wooden floor-
ing over the gutter as part of the general plan of paving
the street, but it was not alleged that unsound or de-
fective material was used in its construction. If the
flooring originally laid was not defective, the fact that
the material used was not indestructible or impervious
to gradual decay could not, it seems to us, charge the
city with negligence in the initial construction of the
bridge.

In its final analysis, therefore, the petition sets up
nothing more than a defect arising from natural causes,
without the interposition of any affirmative act of neg-
ligence on the part of the city to bring it about or to
aggravate it. In such a case we are convinced that the
statute requiring five days’ prior notice to the city ap-
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plies, and that, in the absence of any allegation of com-
pliance therewith, the demurrer to the petition was prop-
erly sustained.

Tt appears from the record that the defendant filed an
answer setting forth a plea of former adjudication based
upon the judgment of dismissal rendered against the
plaintiff in the first case that she brought. The plaintiff
demurred to this plea, and the whole case was submitted
to the court on the question whether the action was
barred by the previous judgment, as well as upon the
question whether the petition was demurrable for failure
to allege the giving of the notice. The trial court hav-
ing determined the case upon the demurrer to the peti-
tion, the plaintiff had no standing in court, and there
was, in effect, no petition and no case which the defend-
ant could meet by a plea in bar. As the trial court was
. right in his ruling upon the demurrer, the same situation
exists here, and this court is without any basis upon
which to consider the question of res judicata, although
it has been ably presented in the briefs.

We recommend that the judgment of the court below
be affirmed.

Per Curiam. For the reasons stated in the foregoing
opinion, the ]'udgment of the district court is affirmed,
and this opinion is adopted by and made the opmlon of
the court.

AFFIRMED,

‘WirriAM (ESFORD, APPELLANT, v. STAR VAN & STORAGE
CoOMPANY, APPELLEE.

FrLep ApriL 17, 1920. No. 20987.

1. Bailment: ConTrACT: TeRMS. The parfies to a bailment may
diminish the liability of the ballee by special contract, and the
bailee may impose whatever terms he chooses, if notice thereof
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be given to the bailor, and he understands and assents to them,
provided the contract is not in violation of law or of public policy,
and does not undertake to exempt the bailee from the consequences
of his own fraud or negligence,

2. : H . Where a building operated by a bailee for
hire for storage purposes is without eguipment or facilities for
heating or for regulating the temperature, such bailee may, as
a condition to the acceptance for storage of property likely to be
damaged by heat or cold, by special contract relieve himself from
liability for damage resulting from changes in the femperature
whick the building is not equipped to guard against or prevent.

3. : : . If a bailee, operatmg for storage purposes
a bulldmg not equipped with heating facilities, notifies the bailor
that he will not accept the property and be responsible for freez-
ing, and that the risk of freezing must be assumed by the bailor,
and the bailor understands and assents to such condition, the
care which the bailee is required to exercise to protect the propertv
is to be measured by the means and facilities at his disposal when
the contract of storage was made, and the bailee is under no duty
to provide other means of heating the building.

Appeal: INSTRUCTION: HARMLESS ERROR. ‘Where the verdict returned
by the jury was the only one justified by the evidence, inaceuracy
in an instruction as to the burden of proof is not ground for
reversal.

Appear, from the distriet court for Lancaster county:
Wirniam M. Mor~iNg, Jupce. Affirmed.

Burkett, Wilson & Brown, for appellant.

Lol

Henry F. Guile, contra.

Dorskey, C.

This action is to recover damages for apples frozen
while in storage in a building operated by defendant for
storage purposes in the city of Lincoln. The verdict
and judgment were for the defendant, and the plaintiff
appeals.

In his petition the plaintiff averred that in November
1917, he entered into a contract with the defendant to
store apples in its storage warehouse, and that, in aec-
cordance therewith, they were stored in the basement
of the building; that he removed some of the apples
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during November and December, but that the remain-
ing 275 barrels were frozen and greatly damaged dur-
ing the following January, because the defendant negli-
gently permitted the basement where they were stored
to becomeé too cold.

The defendant, in its answer, pleaded that it had
never operated a cold storage warehouse, and that the
plaintiff well knew that its building contained no facili-
ties for regulating the temperature; that, at the time
the arrangements were made for storage, the plaintiff
inspected the warehouse and selected that part of the
basement in which he desired the apples to be stored,
and that he then and there assumed all risk of loss or
damage to the apples by freezing.

The record shows, without dispute, that the basement
of the building where the apples were stored was divided
by a partition wall into two rooms, each 70 feet by 45
feet in size. The room south of the partition was filled
up at the time the plaintiff went to arrange for storage
and the north room was alone available for storing the
apples. There was a furnace in the south room, which
incidentally threw out some heat there, but which was
designed to heat the office upstairs, and not the base-
ment. There were no facilities for heating the base-
ment, and it was no part of the defendant’s plan in the
operation of its storage business that the basement
should be heated. The only way by which any heat from
the south room could reach the north room of the base-
meént was through a door in the partition, which, how-
ever, was habitually kept closed. There is no evidence
to indicate that, if it had been kept open, there would
have been enough heat to materially raise the tempera-
ture in the north room. .

_When the plaintiff went to the defendant’s office with
a view to arranging for storage, an agent of the defend-
ant went with him into the basement. They passed
through the south room into the north room. The plain-
tiff made no inquiry or examination as to the facilities








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































