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Moeller v. Logan Drainage District.

CaspER MOE..LER ET AL., APPELLANTS, V. LoGAN DraiNace
DisTRICT, APPELLEE.

FiLep Aprin 19, 1919, No. 20413,

1. Drains: MANDATORY INJUNcTION. Courts will not ordinarily, by
means of a mandatory injunction, direct a different method of
drainage from that adopted in good faith by the district board.

: DissoLUTION oF DisTricT: OpJECcTION: LAcHES. The dis-
solution of a drainage district, according to law, will not be in-
terfered with at the suit of certain property owners in the dis-
trict who desire another plan of drainage, who paid their assess-
ments, and who participated in the benefits of the drainage of the
district for a number of years, and who did not begin such action
until notice of an election to dissolve the district was being
given.

" Appear from the district court for Dodge county:
Freperick W. Burtown, Jupee. Affirmed.

F. Dolezal and Allen Johnson, for appellants.
Courtright, Sidner & Lee, contra.

LeTTON, J.

The petition alleges the incorporation of the Logan
Drainage District; that it built a ditch on the east
side of Logan creek near plaintiffs’ lands; that by
excavation of the ditch Logan creek in this vicinity
became filled with silt and destroyed as a watercourse,
hecoming a series of stagnant pools and destroying the
drainage of plaintiffs’ lands; that plaintiffs were as-
sessed to pay for such construction and have paid the
assessments; that before the excavation of the ditch
the plaintiffs’ lands were sufficiently drained by Logan
creek; that the majority of the landowners in the dis-
trict own lands up stream from plaintiffs, and have
confederated together to dissolve the district for the
purpose of evading plaintiffs’ rights, and have called
an election for the dissolution of the district; that it
was the duty of the district to drain the unused portions
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of Logan creek and to restore the drainage of plaintiffs’
lands.

The prayer of the petition is to require the defendant
to restore the drainage of Logan creek in the vicinity of
plaintiffs’ lands within a reasonable time, and in an
cquitable and just manner in regard to assessments; that
it be restrained from taking any steps to dissolve it-
self or proceeding with an election for that purpose;
and that it be enjoined ‘‘from maintaining and from
suffering said stream along and in the vicinity of plain-
tiffs’ lands from being a collection of stagnant pools.”’

The answer amounts to a plea of laches, estoppel, and
want of power to change the flow of drainage. It
also pleads acquiescence in the work since 1909, and that
plaintiffs have accepted damages and compensation for
right of way. .

The district court found generally for defendant. No
supersedeas bond was filed, and by supplementary pro-
ceedings in this court defendant has shown that at an
clection held by the electors of the distriet in November,
1917, the district was dissolved unanimously.

In 1909 the defendant drainage district was created
to drain the valley of Logan creek. In 1910 ditches were
excavated in order to straighten the channel of the
creek and prevent overflow. Plaintiffs are landowners
living in the district helow the intersection of the
ditch with the old channel of Logan creek in section 29.
The evidence shows that at least two of the plaintiffs,
before the ditch was constructed, had tile-drained a
part of their lands into the old bed of the creek. Plain-
tiff Moeller testifies that since the new channel has
been constructed the stream below this intersection
has ceased to flow in its old channel except during
flood; that it is gradually filling up with silt and leaving
stagnant ponds; that he had expended a large amount of
money in tile-draining his land into the old bed before
the ditch was made; that the partial filling of the creek
has rendered his tiling useless; the value of his lands
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has been depreciated; and that it is impossible for him
to extend his tiling across the old bed to the new channel.
He desires a new ditch from three to five miles long
dug on the west side of the old channel.

In December, 1909, a petition was presented to the
drainage district board, signed by several of these
plaintiffs, asking that, in constructing the ditch, the
board make provision for keeping the channel of the
creek open from the south line of section 29 to where
Logan creek crosses the Chicago, Burlington & Quincy
Railroad. The board voted not to take any steps to
close the old channel, but to leave it open to the course
of nature, and, as is usual in such conditions, the old
channel is gradually filling up with silt deposited by
flood waters.

An examination of the record shows that, while
plaintiffs all desire some change made in the plan of
drainage, they do not seem to agree as to the manner
in which the change shall be made. One wants a new
ditch west of the old channel, another only wants a
larger outlet under a railroad bridge, while still another
wants the old bed of the stream cleaned and kept from
filling up. For years these plaintiffs acquiesced in
the plan of drainage. Just as the district was about
to be dissolved, they come into court attempting to
compel a change in the plan. There is not sufficient
proof to justify the action as one to abate a nuisance.
Furthermore, whatever injuries to their land were liable
to be suffered by reason of the construction of the
" ditch were proper elements of damages which plaintiffs
had the right to claim from the district at the incep-
tion of the proceedings. If the construction of the new
channel intercepted the tile drain already in place, this
should have been compensated in damages, or a new
outlet furnished at that time. Tt is not shown these
were not considered at that time. The failure to make
a claim for damages is no ground for staying the order-
ly process of administration of the defendant’s affairs,
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or its dissolution. At this time no such action is
pending, and there is no proof that the dissolution is
sought to avoid the payment of damages. We agree
with the district court that no cause of action has been
established.
AFFIRMED.
CornisH, J., not sitting.

TiLLie CHAMBERLAIN ET AL., APPELLEES, V. WILLIAM
FRANK ET AL., APPELLANTS.

FILED APRIL 19, 1919. No. 20449.

1. Deeds: MEeENTAL CAPACITY: VALIDITY: PRESUMPTION. Where a
deed was executed, with practically no consideration, by a father
over 80 years of age, of nearly all of his property, which was
worth about $30,000, to one son, with whom he lived, excluding
his other children from all but a small share of his estate, under
a misconception of the real value of the property, and without
any apparent reason for such action, the transaction will be
closely scrutinized, and the presumption is against the validity
of the deed.

: EVIDENCE: SUFFICIENCY. Evidence examined and
set forth in the opinion, held to be insufficient to uphold the con-
veyance.

3. : Suir To ANNUL: LacHES. The invalid conveyance was
made about six years before the death of the grantor. The action
was brought by the other heirs of the deceased a few months after
his death, Held, that there was no laches on their part in bring-
ing the action.

4. Appeal in Equity: TRIAL DE Novo. The petition sought to set
aside a deed on the ground of mental incompetency of the
grantor and undue influence. The district court found that the
grantor was mentally incompetent to execute the conveyance.
The appeal in such a case brings up the entire record for review,
and if either ground, or both, are found by this court, upon a
trial de novo to be sustained by the evidence, it may base its de-
cision upon such grounds, irrespective of the fact that the decree
of the district court was based upon a finding of mental incom-
petency alone.
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AprpEar from the district court for Burt county:
George A. Day, Jupge. Affirmed.

W. M. Hopewell and Brome & Ramsey, for appellants.
J. A. Singhaus and Swmith, Schall & Howell, contra.

Lertow, J.

Action to set aside a deed to about 200 acres of land
in Burt county, made by one George Frank to his son
William Frank, on the ground of mental incapacity
and undue influence. The district court found for the
plaintiffs, and defendants appeal.

The specific finding of the court was that no con-
sideration passed from the defendant William Frank to
his father, George Frank; that at that time the real
estate was of the fair and reasonable value of $150
an acre; that George Frank was at the time wholly in-
competent to execute a deed and to transact business,
and did not comprehend the effect of the transaction.

George Frank and his wife came to Burt county in
1882, and settled upon the land in question. There
they reared the family, consisting of three daughters,
Tillie Frank, now Tillie Chamberlain, Louise Frank,
now Louise Lewis, Barbara Frank, and two sons, Matt
Frank and William Frank. William Frank was the
younger son, and is now about 48 years of age. Mrs.
Frank died in 1900. William was married to the defend-
ant Alvina Frank in 1901. The other children had
moved from the farm some years before. Before the
mother died, and afterwards, Willilam resided at home
with his father, and worked upon the farm. He took his
wife there when they were married. After the marriage
George continued to reside upon the farm with his son
and his wife.

On August 24, 1910, when he was over 80 years of
age, George went to a firm of lawyers in Tekamah, and
procured them to prepare a deed of conveyance to
William of all his real estate. In the afternoon of
the same day William and his wife and father went to
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the same lawyers, and William entered into an agreement
to support and care for his father thereafter and during
Lis lifetime, and to pay at his death $25 to the daughter
sarbara, and $400 to each of the other children, securing
the same by a mortgage to the defendant Burdie, as
trustee. None of the other children knew of this
transaction with William until after its consummation.
In November, 1910, an action was brought in the name
of George Frank by the plaintiffs, Tillie Chamberlain
and Louise Lewis, as his next friends, in the district
court for Burt county, seeking to have the deed to
William set side on account of his incompetency. In
this case (feorge Frank filed a motion supported by his
own affidavit and that of others as to his competency,
asking to dismiss the suit as unauthorized. This action
wag dismissed by the plaintiffs, without prejudice, with-
out coming to a hearing.

In 1912 an action in ejectment was brought by Wil-
liam Frank against Tillie Chamberlain to eject her
from 60 acres of this land upon which she was living
with her husband, and which she had occupied for
a number of years without paying rent, with the per-
mission and consent of her father, George Frank.
In 1913 the testimony of George Irank was taken at
the trial, and has been introduced in evidence in the
present case in order to show his mental condition at
that time. For some years before the death of his wife;
he did but little work upon the farm, most of it being
performed by William. After his wife’s death, he
almost entirely ceased to attend to business or work
of any nature. He carried a bank account up to about
1904, when he ceased to have any banking transactions,
and the whole management of the farm, cultivation,
buying and selling of stock, marketing of crops, and
receipt and disbursement of money, was thereafter
carried on by William, who apparently assumed to own
all the farm and live stock; the father having very
little money and being poorly provided with clothing.



Vor. 103} JANUARY TERM, 1919. 445

Chamberlain v. Frank.

The evidence in regard to his competency to trans-
act business at the time the deed was made is con-
flicting. A number of credible witnesses testified
that in their opinion he was as well able to transact
business at that time as he ever was, while several
others, most of whom, however, formed their judg-
ment from what they saw of him after the deed was
exccuted, testified they. believed he was incompetent
to transact business. This evidence was considered be-
cause of other testimony that there was no material
change in his mental condition between the time
spoken of and the time the deed was made. A sig-
nificant fact is that in his testimony in the ejectment
case George Frank testified that he believed the farm
was worth from $15 to $20 an acre, and in substance
that when he gave the farm to William, and specified
the amount of payments to the other children, he
believed that he had very little property. If this had
been the fact, the estate would have been somewhat
equitably divided among his children. The family
physician, who had testified that George was of sound
mind when the deed was made, on cross-examination
said that such testimony as to value would indicate that
the witness was ‘‘either prevaricating, or was a little
off in his upper story.”” The testimonv is undisputed
that at that time the land was worth $150 an acre.

From a consideration of all the testimony, we are
satisfied that George Frank, while perhaps competent to
transact small affairs of business, from his isolation on
the farm, from his lack of carrying on any business
transaction for vears, and perhaps from a gradual break-
ing down of his faculties. partly occasioned bv the use
of intoxicating liauors, did not understand the nature
and character of the act he was performing; at least he
had no proper conception of the value of the real estate,
the land at that time being worth nearly $30,000, instead
of $3,000 to $4,000, as he evidently believed. There is no
testimony that he said he intended that William should
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have the farm on account of the expressed wish of his
wife before she died, but it seems clear he intended a
somewhat equitable division by charging the land with
a fair share of the estate, considering all the circum-
stances, to be paid to the other children.

The district court made no finding with respect to the
existence of undue influence. The appellants insist that,
this being the case, the only question here is whether
the finding as to incompetency is supported by the
evidence. Appellees say that the whole case is before
us for trial de novo, and that this court is entitled to
examine the evidence and render such decree upon either
issue as it deems warranted by the proofs. We take the
latter view.

In the nature of the evidence in this case, we cannot
well dissociate these two grounds for relief set forth
in the petition. It is true there is no direct evidence of
undue influence exerted upon the mind and will of
George Frank; but the courts have repecatedly de-
cided that a conveyance made by one well stricken in
years, living under such circumstances as to place him
under the control and domination of a son, or other
person with whom relations of trust and confidence
would naturally exist, will be closely serutinized, and
when from all the evidence, or lack of evidence, in the
case, the court is satisfied, either that the grantor was
incompetent to transact business of that nature, or
that his mind had been so overborne by influences,
which in its weakened state it was unable to resist, that
he made a convevance disregarding the natural ties of
affection to his other children, and which he would not
have made if uninfluenced, or that a combination of hoth
weak mentality and undue influence existed, it will set
aside the deed. Gibson v. Hammang, 63 Neb. 349; TWin-

. slow v. Winslow, 8 Neh. 189; Nelson v. Wickham, 86
Nebh. 46.

Tnder such cireumstances, the burden of proof to
establish that no undue influence or improper pressure
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upon the mind of the grantor was exerted is upon him
who profits by the conveyance. In this case it may be
questioned whether the evidence as to mental incom-
petency, standing alone, would justify the setting
aside of the conveyance; but, when all the circumstances
in the case are considered, we have reached the con-
clusion that George Frank was in such a condition of
mind at the time the deed was made as not to have
been a frec agent. We cannot set aside the impression
that, though the conveyance was not executed in the
presence of William Frank, and though ostensibly it
was the independent act of George, he was not acting
with full knowledge of the value of his estate, and
of the extent to which his other children should share
in its disposition. There is no proof that any es-
strangement or lack of affection existed between George
and his other children, though he did not care much for
the husband of Tillie, and there had been friction be-
tween the children of William and Tillie, which ex-
tended to the parents, and prevented Tillie from visit-
ing the home thereafter.

The appellants insist plaintiffs were guilty of laches
in not trying the action soon after the deed was made.
Plaintiffs had no interest in the land other than a
mere expectancy at that time. Their father might have
sold and disposed of it in his lifetime if competent to
do so; hence they had no such present and vested in-
terest in the land that they could set up undue influence
as a ground for setting the deed aside. The action was
brought in a few months after their father’s death.

‘When the whole record is considered, we have
reached the conclusion that the judgment of the district
court is right, and should bhe

AFFIRMED.

Sepewick and CornisH, JJ., not sitting.
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Laura A. MARTIN, APPELLANT, v. CHARLES A. LEININGER,
APPELLEE,

FiLep Aprin 19, 1919. No. 20516.

Bastardy: PATERNITY: QUESTION FOR JURY. Where the evidence of
complainant in a bastardy proceeding, if undisputed, would be suf-
ficient to make a prima facie case, and a direct conflict in the
evidence appears, the issue of fact as to the paternity of the
child must be submitted to a jury to determine.

AppeaL from the district court for Sioux county:
WiLiam H. Wesrtover, Jubce. Reversed.

F. 8. Baker and .J. E. Porter, for appellant.
Earl McDowell, contra,.

LerToxw, J.

Appeal from a judgment of dismissal in a bastardy
proceeding. The trial court at the conclusion of the
evidence sustained a motion for a directed verdict in
favor of the respondent.

The complainant, who was a girl between 16 and 17
years of age and whose education had only proceeded
to the fifth grade, resided with her parents in Sioux
county. In May, 1916, she went with her sister and
brother-in-law to Scott’s Bluff county in an automobile.
On the way they stopped at the home of respondent’s
father, with whom he resided, and were allowed to
spend the night in an unoccupied tenant house not far
away. Later in the evening complainant went back
after some milk for her sister’s baby, and after the
milking was done respondent accompanied her on her
return. He was an unmarried man about 28 years of
age. It is not disputed that the young people diverged
from the path, and went to the banks of a nearby stream,
and it was there that complainant testifies the first act
of intercourse occurred. According to her evidence,
they were equally desirous of the association. According
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to his testimony, the old story of Potiphar’s wife was
reenacted; respondent taking the part of Joseph. No
tangible results followed. In June complainant wrote
respondent a loving and rather salacious letter, and
early in November she sought and found employment
at a hotel in Gering. She left the hotel the next day,
went to Mitchell, hired a conveyance, and was taken to
respondent’s home, arriving in the evening. She did
not see respoundent that might. The next morning re-
spondent was about to go rabbit hunting. She says
that he invited her to accompany him. He says she
forced her company upon him. Complainant testifies
that on this expedition they went to the umnoccupied
house mentioned, and that there several acts of inter-
course took place, which resulted in the birth of a
child. Respondent admits they went near the house,
but denies they went inside, or that acts of intercourse
occurred. This was about November 6 or 7. The
child was born August 12, 1918, after the usual period
of gestation.

The motion to instruct was upon the ground that
complainant omitted to call her sister and brother-in-
law as witnesses, and did not try to obtain their testi-
mony, and that her evidence was in contradiction to
her former testimony.

The omission to take the depositions of the sister and
her husband, who resided in another state, as to the
time complainant returned to the house in May, was
not so material as to justify a dismissal, and the state-
ments made by complainant were not so inconsistent as
to warrant such procedure. Her story at least has the
merit of frankness, in that she does not make the not
uncommon plea of being overcome by force, but openly
confesses submitting to a man whom she had just met
for the first time.

There is nothing fo show that complainant had inter-
course with any other man about the time conception

must have taken place. Whatever may be said of the
103 Neb.—29 \
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conduct of this adoléscent girl, it forms no defense to
an action whose purpose is to protect society against the
liability to support the child. This is a ecivil case
which must be decided by a preponderance of the
evidence, and where such a conflict of evidence appears,
the issue of fact is committed by the law to a jury to
determine. While the defense against such an accusa-
tion is a difficult one to make, and no doubt wrongs are
sometimes committed by juries, the lawmakers have
left the statute as it is for a long time, and we are not
at liberty to change it.
REvErseD.
CornisE and AvpricH, JJ., not sitting.

‘Wriris L. Hawp, apperiaNT, v. Wirrarp F. Bawey Com-
PANY ET AL., APPELLEES.

FILED APRIL 19, 1919, No. 20359,

1. Public offices are not subjects of lawful barter and sale.

2. Libel: CHARGE oF BARTERING A Pusric OrFFice. Under the com-
mon law of the United States and the public policy of Nebraska,
two rival candidates for a public office cannot lawfully make a
contract or a political deal that one of them shall withdraw his
candidacy in favor of the other and that the latter, if elected,
shall appoint the former to a public office; and a newspaper arti-
cle naming a candidate and charging him with being a party to
such conduct is of itself libelous.

Appean from the district court for Buffalo county:
Bruno O. HosteTLER, JUDGE. Reversed.

Fred A. Nye and John A. Miller, for appellant.
N. P. McDonald and E. B. McDermott, contra.

Rosg, J.

This is an action to recover $7,500 in damages for
libel. The article on which the suit is based was pub-
lished by defendants in the Kearney Times, a daily
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newspaper, on the morning of a city election. At the
preceding primary plaintiff, M. N. Troupe, K. R. An-
drews, and Frank Arbuckle, among others, had been
nominated for city councilmen, and their names ap-
peared on the official ballots as candidates at the city
election. Troupe, Andrews, and Arbuckle had led the
others at the primary, and in the newspaper comment
thev are called the ‘‘Three Highest Candidates.”” The
published article is here reproduced:

“‘Hand Out of Race: Is Promised Appointment.
¢“Candidate for Commission Attempts to Throw Support
to ‘Three Highest Candidates’ With Assurance
of Reward.

“‘Discouraged by the fact that he had found it only
too evident that he could not be elected as one of the
city commissioners, Willis L. Hand yesterday withdrew
from the race for councilman, and according to one
of his friends he did it after an agreement that he
would be given an appointment if the Andrews-Troupe
combination was elected.

¢“According to this friend of Mr. Hand’s, it was
thought by Mr. Andrews and Mr. Troupe that a with-
drawal of the candidate would mean extra support to
the Andrews-Troupe contingent. This friend was
strong in his belief that the public could not blame
Mr. Hand for renouncing his candidacy when he would
have run a forlorn race on the one hand and could
be rewarded on the other provided these men were
elected.

“So evident is the alarm of the two retrogressive
candidates, because of the eleventh-hour certainty of
the success of the Arbuckle, Burroughs, Hawley ticket,
running on a program of progress, that they maneu-
vered the Hand withdrawal in a last desperate effort
to save themselves.”’

The trial court sustained a demurrer to the petition,
and from a judgment of dismissal plaintiff has ap-
pealed.
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Plaintiff takes the position that defendants charged
him with making an unlawful pre-election contract to
sell his candidacy and political influence to rival candi-
dates for their promise to appoint him, in the event of
their election, to a lucrative public office, and that the
imputation is of itself libelous.

To justify the sustaining of the demurrer, defend-
ants argue that the newspaper publication is not libel-
ous per se, that special damages are not pleaded in the
petition, and that therefore the facts therein pleaded do
not state a cause of action.

‘What did the reading public generally understand the
publication to mean as it appeared in the daily press on
the morning of the city election? The import of the
article is plain. TUnder the circumstances it would
generally be understood by those who read it to mean
that plaintiff, while a candidate for councilman, had
entered into a pre-election contract to sell his candidacy
and influence to rival candidates in consideration of an
agreement on their part, if elected, to appoint him to a
lucrative public office. In other words, the newspaper
article would generally be understood in common par-
lance to contain the charge that plaintiff as a candidate
for councilman had sold out to rivals. In any event, the
political deal described by ‘defendants includes the mak-
ing of a pre-election contract to influence the appoint-
ment to a public office. Was the conduct imputed to
plaintiff unlawful? The rivals with whom he is said
to have bargained had not been elected. They were not
then clothed with official power or responsibility for
municipal acts. They were not bound by an oath of
office or an official bond; but, according to the pub-
lished accusation, they had nevertheless agreed in ad-
vance to exercise official power for personal advantage
by appointing plaintiff to a public office, thus closing
the door to other aspirants and destroying the political
right of citizens generally to voluntarily recommend
official appointments in the interests of the public ser-
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vice. It is unnecessary to search for a statute for-
bidding the odious conduct imputed to plaintiff. Such
conduct is denounced as unlawful by the common law of
the United States and by the public policy of Nebras-
ka. Purity of public elections and untrammeled official-
dom are imperative demands of the government. Pub-
lic offices are not subjects of lawful barter and sale.
All contracts tending to influence appointments to public
office are unlawful and void. Ezchange Nat. Bank v.
Henderson, 139 Ga. 260, 51 L. R. A. n. s. 549, note 2;
Meacham v. Dow, 32 Vt. 721; Filson’s Trustees v.
Himes, 5 Pa. St. 452; Eddy v. Capron, 4 R. 1. 394;
Haas & Co. v. Fenlon, 8 Kan. 601; 9 R. C. L. 1177, sec.
164. The charge that a candidate for a public office
sold out to his rival is of itself actionable. Post Pub-
lishing Co. v. Hallam, 59 Fed. 539.

In this view of the law, the newspaper publication
pleaded in the petition is of itself libelous. The de-
murrer, therefore, was erroneously sustained. It fol-
lows that the judgment of the district court is re-
versed and the cause remanded for further proceedings.

REverseD.

CornisH, J., not sitting.

Epmunn. S. CuMMINGS, APPELLEE, V. ARTHUR J. KEATING
& COMPANY ET AL., DEFENDANTS: ARTHUR J. KEATING,
APPELLANT.

Froep Apritu 19, 1919, No. 20844.

1. Limitation of Actions: Nore: PETITION. A promissory note show-
ing on its face that it is outlawed does not render demurrable a
petition pleading it in full and praying for judgment thereon,
where plaintiff alleges that his failure to begin his action within
the statutory period of five years was due to the absconding and
the concealment of defendant.

: CONCEALMENT OF DEBTOR: EVIDENCE. The sufficiency of
the evidence to sustain a finding that a debtor absconded, con-
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cealed himself, and thus arrested the running of the statute of
limitations, must be tested by the circumstances and the conditions
of each case in which that issue is tried.

3. : : . In an action on unpaid, promissory notes
executed and delivered in Chicago, the evidence outlined in the
opinion held sufficient to sustain a finding that defendant ab-
sconded from Illinois, concealed himself in Nebraska, and thus
arrested the running of the statute of limitations.

Apprar from the district court for Douglas county:
Lee S. Esteiie, Junce. Affirmed.

Smith, Schall & Howell, for appellant.
Brome & Ramsey and J. P. Uvick, contra.

Rosg, J.
This is an action on two promissory notes in form as
follows:
£4$1,000. Chicago, Ill., Nov. 1st, 1899.
“Thirty days after demand, for value received, we
promise to pay to the order of E. S. Cummings, the
sum of one thousand dollars, at 120 Randolph St.,
Chicago, IlL, with interest at the rate of seven per
cent. per annum, after date.
“A. J. Keating & Co.,
““John Collins.”’
€¢1,000. Chicago, Ill., Dec. 1st, 1899.
“Thirty days after demand, for value received, we
promise to pay to the order of . S. Cummings the
sum of one thousand dollars at 120 Randolph St.,
Chicago, with interest at the rate of seven per cent.
per annum, after date.
““Arthur J. Keating & Co.
““Per John Collins.”’
Payment of interest to January 1, 1900, is indorsed
on the back of each note. Otherwise the principal and
the interest are unpaid. Arthur J. Keating and John
Colling were partners, the firm name being Arthur J.
Keating & Company. In Chicago the partnership had
been engaged in buying municipal paper and in making
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loans. The original petition was filed in the district
court for Douglas county, Nebraska, June 19, 1915, and
an amended petition was filed February 16, 1918. Therc
was service of summons on defendant Keating alone.
He pleaded in his answer that the action was barred by
the statute of limitations. On a trial of that issue the
jury rendered in favor of plaintiff a verdict for
$4,569.19. From a judgment thereon for that sum de-
fendant has appealed. .

The petition is assailed as fatally defective. It is
insisted that the statutory period of five years for the -
bringing of the suit had expired, as shown on the face
of the notes, and that an exception to the general rule
is not pleaded. The specific defects in the petition, as
construed by defendant, are failure to allege that plain-
tiff was diligent in attempting to discover the where-
abouts of defendant and absence of a reason why dis-
covery was not made sooner. In support of the position
thus taken, defendant invokes the doctrine that, in an
action based on fraud, if commenced after expiration
of the statutory period for instituting such an action,
plaintiff, to avoid the bar of the general statute of limi-
tations, must plead facts showing that he exercised due
diligence in discovering the fraud. This is a rule of
equity which does not determine the question here in-
volved. Plaintiff’s suit is not founded on fraud. The
notes were executed and delivered in good faith and
were never paid. The action is based on the mnotes.
The fraud relates alone to the remedy—the right to
maintain the suit after the five-year period for bring-
ing it expired. Plaintiff relies on statutory exceptions
in the following language:

“If, when a cause of action accrues against a person,
he be out of the state, or shall have absconded or
concealed himself, the period limited for the commence-
ment of the action shall not begin to run until he come
into the state, or while he'is absconded or concealed;
and if, after the cause of action acerues, he depart from
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the state, or abscond or conceal himself, the time of his
absence or concealment shall not be computed as any
part of the period within which the aection must be
brought.”” Rev. St. 1913, sec. 7577.

Does the petition show that defendant concealed him-
self in Nebraska within the meaning of the language
quoted? Following detailed pleas of the execution, de-
livery and nonpayment of each note, it is alleged in the
petition:

““That "at the time said note was executed, the said
defendant Arthur J. Keating was a citizen and resident
of the state of Illinois, residing at the city of Chicago
in said state, and transacting business as hereinbefore
recited with one John Collins, under the firm name and
style of Arthur J. Keating & Company in said ecity
and state; that Arthur J. Keating was the real and
true name of said defendant Keating, and the name
borne by him from his birth and continuously until some
time during the year 1900, when said Arthur J. Keating
absconded from said state of Illinois and concealed
himself in the state of Nebraska; that for the purpose
of such concealment, and to the end that his identity and
whereabouts might not be known by this plaintiff and
other creditors of said Arthur J. Keating, he, the said
Arthur J. Keating, from and after the time that he ab-
sconded from the state of Illinois, as hereinbefore re-
cited, and at all times thereafter, adopted the name
of Henry J. Keating, and at all times since said Arthur
J. Keating came to the state of Nebraska, during the
year 1900, as hereinbefore recited, he has adopted and
used said name Henry J. Keating, and represented
and stated to his neighbors, associates and persons with
whom he came in contact in the state of Nebraska, that
Henry J. Keating was his true name; that this plain-
tiff did not learn, and did not know, that the person
calling himself Henry J. Keating, residing in the state
of Nebraska, was the same person who econducted
business in the city of Chicago and state of Tllinois
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during the year 1899 as a member of the firm of A. J.
Keating & Company until the 10th day of February,
1915; that no demand for the payment of said note
or the interest due thereon was or could be made
prior to said 10th day of February, 1915, by reason of
the aforesaid absconding and concealment of said de-
tendant Arthur J. Keating as hereinbefore recited.”’

While this plea does not conform to the rules of
pleading, it states facts sufficient to show that defend-
ant absconded from Illinois and concealed himself in
Nebraska, and thus prevented the general statute of
limitations from barring ‘plaintiff’s action, within the
meaning of the statutory exceptions quoted. The issue
‘of concealment was understood and tried by both par-
ties, and defendant was not prejudiced by imperfections
in the petition.

The principal argument by defendant is directed to
the proposition that there should have been a peremp-
tory instruction for defendant on the ground that the
evidence is insufficient to sustain a verdict in favor of
plaintiff. In this connection it is argued by defendant
thaf concealment is not shown; that defendant lived
and transacted business in Omaha openly without any
attempt to conceal his identity or whereabouts from
defendant or others; that his friends and business as-
sociates in Omaha knew his real name and former con-
nections in Chicago; that while making his home in
Omaha he openly visited his relatives and others in
Chicago two or three times a year and reappeared at
will in his former haunts, which include the neighbor-
hood of plaintiff’s residence; that proof of diligence on
the part of plaintiff is wanting. and that he had knowl-
edge equivalent to notice of defendant’s place of resi-
dence. There is evidence tending to prove the theory
of defendant, but the jury and the trial court found the
issue in favor of plaintiff. Is their finding sustained by
the evidence?
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In testing the sufficiency of the evidence to prove
concealment for the purpose of arresting the general
statute of limitations, the issue must be determined by
the circumstances, the proper inferences being ques-
tions for the jury. The evidence, for the purposes of
review, should be considered in the light of the fol-
lowing observations:

“Tf one eludes his creditors, then he can be held to
the intent of evading process, and all the law requires
in order to constitute an absconding debtor is that
he shall put himself in such a position that he can and
does successfully cvade the service of process. In one
case it may be by concealment in his own house. It
may consist in going from place to place so quickly.
as to evade meeting with service of process anywhere.
There is a limit to the creditor’s search for him, else
he might never be served with process, and no attach-
ment would ever be sustained. The creditor is bound to
ascertain, if he can do so by all natural ordinary
means at hand, his debtor’s whereabouts, in order to
serve him with process; but this obligation has its
limits in reason and common sense. A debtor may,
by a careful watch of the action of his creditors, or
by information from others, elude his creditors for an
indefinite time, and yet he might produce proof of
having been seen in so many places that it would seem
reasonable that service of process could be made. So
it can be perceived that concealment with intent to de-
feat or delay his creditors has a relative significance.
It must depend upon the facts of each case, and they
must be such, and of such probative force and effect,
that the court can conclude that the debtor was eluding
the service of process; that he intended to do if, and
that his conduct or concealment was such as to lead his
creditors to the natural belief that he absconds.”
Stafford v. Gaiser, 57 N. J. Law, 574.

The record contains evidence tending to prove the
following facts: Before the notes in suit had been
matured by a demand for payment, defendant left Chi-
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cago February 8, 1900. There remained unpaid creditors
who were not notified in advance of his contemplated
departure or destination. He had not arranged for the
payment of his debts and he did not leave available as-
sets for that purpose. He was married, but his wife
did not know where he had gone. His father and mother
were likewise left without knowledge of his plans and
destination. He went to British Columbia, Washington,
California, Texas, Missouri, Wyoming, and other places.
His name was Arthur J. Keating, and when he left
Chicago he had never been known by any other. Late
in August, 1900, he arrived in Omaha. There, as
“Henry Keating,”” he registered at a hotel proculed
saloon-keeper’s licenses from year to year, dealt in
intoxicating liquors, received mail, reported to the
publishers of the telephone and the city directories,
acted as secretary of the Retail Liquor Dealers’ As-
sociation, and bought a home and corporate stock. By
that name he was generally known in Omaha when sued
by plaintiff June 19, 1915, though his wife and some
friends and relatives publicly called him ‘‘Art.”” After
his departure from Chicago and before his wife had
joined him a few months later, plaintiff asked her where
he had gone, but did not get the desired information.
Without avail plaintiff also made inquiries of some of
defendant’s business associates and friends in Chicago.
After making further inquiry, at several different
times, plaintiff in 1914 first heard of defendant’s resid-
ing in Omaha and wrote to an attorney there for par-
ticulars. The reply contained the advice that there was
no such person as Arthur J. Keating in Omaha. Learn-
ing later of the death of defendant’s father, plaintiff
examined the probate records in Chicago and found
a reference to Arthur J. Keating, Omaha, a son of
decedent. An investigating bureau followed this clue
and discovered that defendant was living in Omaha
as ‘‘Henry Keating.”” From evidence tending to prove
the facts outlined, it may fairly be inferred that de-
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fendant concealed himself in Nebraska within the
meaning of the statute of limitations.

The probative force of this evidence is not neces-
sarily destroyed by other evidence, adduced during
the ftrial, that defendant openly returned to Chicago
two or three times a year and there freely mingled with
his former associates, many of whom lived in plain-
tiff’s neighborhood; that defendant used the name of
Henry Keating to conceal from his father and others
his connection with the saloon business; that plaintiff
never asked the parents of defendant where the latter
resided, though they were his friends and neighbors;
that plaintiff did not pursue his search continuously
or diligently after defendant left Chicago. The jury
and the trial court were at liberty to view this evidence
in a light different from that in which defendant sees
it. Defendant in fact conducted the saloon business in
the name of ‘‘Henry Keating’’—the name of his father
who was the subject of his solicitude in his attempt to
conceal the fact that he was a saloon-keeper. While
visiting in Chicago, defendant did not call on plaintiff,
who had given him credit, or notify him of the home
in Omaha. Plaintiff did not see defendant on these oc-
casions or know that he had been.returning to his old
haunts. From the viewpoint of plaintiff, as he con-
sidered the circumstances and conditions under which
defendant departed from Chicago in 1900, continuous
inquiries, if directed to the parents and to the former
associates of defendant, evincing anxiety and vigilance,
might have prolonged the search or prevented the dis-
covery. The course pursued by plaintiff may have
stimulated the freedom to which defendant testified in
mingling with his old friends around the home of plain-
tiff. The conclusion is that the evidence is sufficient
to sustain the finding that defendant concealed himself
in Nebraska. No error prejudicial to defendant has
heen found.

AFFIRMED.

Sepewick and CorxisH, JJ., not sitting.
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Dvrranp Trust CompaNy, AppPELLANT, V. Howrri M.
UTTLEY ET AL., APPELLEES. ’

FiLep ApriL 19, 1919. No. 20100.

1. Judgment: MorioN TO VACATE: PAYMENT. After a judgment has
been paid in full and the cause dismissed, a motion to set it aside
presents no issue.

2. Appeal: THEORY OoF CASE. A motion that states sufficient facts
for a petition for damages on account of fraud will be regarded
as a petition for that purpose if the parties appear and try the
issue presented.

3. Appearance. The district court has jurisdiction of actions for
fraud, and may obtain jurisdiction of the person of the defend-
ant if he appears and asks a dismissal whoily upon untenabte
grounds.

4. Pleading: SvuFFICIENCY AFTER JupeMENT. If a pleading alleges
facts which entitle the pleader to relief, and there is a complete
trial of the issue which it was plainly intended to present, with-
out objection which would challenge technical defects in the
pleading, such pleading will be regarded sufficient after’ judg-
ment.

5. Appeal: AFFIRMANCE. When a common-law action is tried to the
court without demand for jury, the findings and judgment upon
substantially conflicting evidence will not be reversed upon ap-
peal unless it is clearly wrong.

AprpeaL from the district court for Holt county:
WriLiam H. Westover, Junce. Adffirmed.

Mapes & McFarland, for appellant.
H. M. Uttley, contra.

Sepewick, J.

The plaintiff recovered a judgment against these de-
fendants in the district court for Holt county foreclos-
ing a real estate mortgage. An order of sale was
issued on the judgment. Sale was made and duly re-
ported to the court. Objections to the confirmation were
filed, and, before the sale was confirmed, the judg-
ment was paid in full and the cause formally dismissed
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upon the record. Afterwards the defendants filed a
motion to reinstate the case upon the docket, and to
set aside and cancel the decree and judgment ‘‘for
fraud practiced by the plaintiff in said action upon the
court as well as upon these defendants.”” The motion
closed with a prayer that upon the final hearing the
defendants may have judgment against the plaintiff
for ‘“the sum of $274.99, the amount by them so wrong-
fully and unlawfully received and collected.”’

The motion states no ground for relief, unless it may
be regarded as a petition for damages on account of
the alleged frauds, and for that purpose, of course, fails
to state a cause of action in not alleging when the
frauds were discovered and why they were not sooner
brought to the attention of the court. When the defend-
ants, who were virtually the plaintiffs in the proceeding,
offered their evidence, the plaintiff objected to pro-
cecding with the trial ‘‘for the reason the court has no
jurisdiction over the person of the plaintiff or over
the subject-matter.”” It was then stipulated that the
foregoing objection should apply to all of the evi-
dence, and the trial proceeded. The court, of course,
had jurisdiction of the action for fraud, and defendants
had already taken such steps as amounted to an ap-
pearance. The whole proceeding is a peculiar one, and
we cannot say that, upon the issues actually submitted
to and tried by the court, the evidence is insufficient to
support the findings of the trial court.

The judgment of the district court is therefore

AFFIRMED.
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Krause v. Stevens.

Jouxn H. Krause ET AL., APPELLEES, v. T. HE. STEvVENS,
APPELLANT.¥

. FiLEp Aprir 19, 1919. No. 20193.

*First heard before commission, and reversed without opinion.

1. Lease: CANCELATION: PARTiES. One who executes a lease of
real estate, and afterwards sells and conveys the same to another
grantee with covenants of title, is a proper party to an action to
cancel the lease for fraud and concealment, and may contest the
validity of the lease on those grounds. *

2. Deeds: CANCELATION. The consideration for a conveyance of a
valuable interest in real estate must itself have some value, and
if it is merely nominal, and there are indications of fraud or
concealment of essential facts, equity will cancel such convey-
ance.

ArpraL from the district court for Sheridan county:
WiLLiam H. WEesToVER, JUDGE. Affirmed.

McGilton & Smith and Boyd & Metz, for appellant.

Lee Bayse, Macfarland & Macfarland and Gray &
Brumbaugh, contra.

SEDGWICK, J.

In August, 1913 the defendant Joseph Krall executed
a lease of mineral rights in over 400 acres of land and
two lakes thereon to the defendant Stevens. He after-
wards executed a lease of the same lands to these plain-
tiffs, and still later sold and conveyed these same lands
to these plaintiffs for the agreed price of $4,600. The
plaintiffs began this action in the district court for
Sheridan county to cancel the Stevens lease and to
complete and quiet their title as against the defendant
Krall. Krall filed an answer and cross-petition, and
also asked to cancel the Stevens lease. The district
court found generally for the plaintiffs, canceled the
Stevens lease, and quieted the title in the plaintiffs.
The defendant Stevens has appealed.

The question presented is as to the validity of the
“*lease from Mr. Krall to Stevens. The appellant urges

*Rirst heard by Commission, and reversed without opinion.
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that, since his lease was recorded prior to that of the
plaintiffs, they are not in a position to attack the ap-
pellant’s lease. As the defendant Krall sold and
conveyed the land to the plaintiffs with full covenants
of title, he is now interested in making that conveyance
good, and as he was made a party to the action, and
tendered thereon the issue of the validity of the lease
to Stevens, and was made appellee in this appeal, and
has apparently appeared in this court, as the brief filed
herein purports to represent all of the appellees, it
cannot be said that his interest in canceling this lease is
not before the court.

The grounds alleged for canceling the lease, both by
the plaintiffs and by the defendant Krall, are that the
lease was without consideration, and was procured by
fraud, undue influence, misrepresentation, and conceal-
ment. The consideration named in the lease is $1,
and the evidence shows that there was no other con-
sideration to the defendant Krall. The evidence
as to whether the $1 named in the lease was actually
paid is somewhat conflicting. The evidence quoted
in the appellant’s brief is that Krall is of foreign
birth, and, although he could read the English language
to some extent, he was not able to converse readily
therein; that Stevens and his companion, who was also
interested, went to Krall’s residence and represented to
him that they were sent by the government to make
arrangements to take alkali out of lakes, and they
wanted fo obtain a lease from him for that purpose.
Krall, not knowing that they were expecting to ex-
periment with potash, and knowing that the alkali ir
the waters of the lakes was injurious to his stock, con-
sented to the arrangement and executed the lease. Tt
is not contended that his evidence was in any way con-
tradicted or explained. It is contended that a mineral
lease of the lands at that time was of no value, but it
is conceded that shortly afterwards a mineral lease of
these lands would have heen of at least the value of Q’
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$2,000. If such a lease would be worth $2,090 at the
time this action was begun, the contention that it was
not worth anything when the lease was made amounts
to contending that its actual value was unknown to
the parties. We have, then, a lease worth $2,000 ob-
tained by representations that were quite peculiar, if
not intentionally fraudulent, for the nominal sum of
$1. “It is an ancient and well-established principle
that, whenever suppressio veri or suggestio falsi oceur,
and more especially both together, they afford suf-
ficient ground to set aside any release or conveyance.’’
Smith v. Richards, 38 U. S. 26.

Whether a consideration is adequate depends to some
extent upon the circumstances of the case. ‘‘But it
must have some real value; and if this be very small,
this circumstance may, even by itself, and still more
when connected with other indications, imply or sus-
tain a charge of fraud.”” 1 Parsons, Contracts (9th ed.)
sec. 436.

In this case the consideration was mnominal, and in
view of that fact the evidence clearly establishes that
it was induced by concealment and undue influence.
Our former judgment is set aside.

The -judgment of the district court is

AFFIRMED.

F. E. KeeLrR, APPELLEE, v. Estate or James W. HivLes
ET AL., APPELLANTS.

FiLep Aprin 19, 1919, No. 20327.

1. Probate Court: APPEAL: PLEADINGS. Upon appeal from the proe-
bate court, the district court may, in a proper case, direct that
the cause be tried upon the transcript of the proceedings. No
further pleadings are necessary unless the district court so directs.

2. Bill of Exchange: VAripitTy. Bank checks may be made payable
at a fixed time after the occurrence of an event that is certaim

103 Neb.—30
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to happen. Rev. St. 1913, sec. 5322, A check made payable one
day after the death of the maker is technically a bill of exchange,
and is valid if given for a sufficient consideration.

3. Appeal: INCOMPETENT EviDENCE. The findings of the district
court upon the evidence will not be reversed because incompetent
evidence was allowed, if there is sufficient competent evidence to
require such findings. :

4. Executors and Administrators: Craims: EvIDENCE. The evidence -

indicated in the opinion is considered sufficient to support the
findings of the trial judge,

Arpear from the distriet court .for Dawson county:
Bruxo O. HosTeETLER, JUDGE. Affirmed.

Hoagland & Hoagland and F. J. Byrd, for appellants.
H. M. Sinclarr and W. A. Stewart, contra.

SEDGWICK, J.

After the death of James W. Hiles, this appellee pre-
sented a claim against his estate for $8,000 upon two
checks, which are printed in appellants’ brief in the
following form: ‘‘Gothenburg, Neb. Dec. 21, 1914. Bank
of Brady. One day after my death pay $5,000 to my
sister, F. E. Keeler. Five thousand and no/100. J.
W. Hiles.”” TUpon contest in the county court, the
claim was allowed, and an appeal was taken by the es-
tate to the district court. Upon trial in that court the
claim was again allowed, and the case is appealed to
this court. No pleadings were filed in the county court
other than the claim itself with the two checks at-
tached.

The appellants contend that the appellee filed a peti-
tion in the distriet court, and that her counsel, without
leave of court, took the petition from the files and re-
fused to return it. No such petition appears in the
record, and, if the facts were as represented in the
brief, the appellants’ remedy would have been an order
of the court upon counsel to return it, which might be
compelled by the trial court. No attempt of this kind
appears to have been made.
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The son of the decedent files an answer in the dis-
trict court in which he denied that the checks werc
ever signed or delivered by the decedent to the claimant,
and alleged that there was no consideration for the
checks, and that the claimant fraudulently caused the
checks to be written and presented as the checks of
the decedent. The trial court ordered that the cause
be tried upon the transecript of the probate court, and,
although this is complained of in the briefs, there is
nothing in the record to show that any proper steps
were taken to make the issues more definite.

It is objected that, the checks being payable after the
death of the decedent, they must be considered as ‘‘of
a testamentarv nature,”’ and therefore void as not in
accordance with the law of wills. This depends upon
whether the checks were given for a sufficient con-
sideration. ‘‘Commercial paper may be made payable
on any event, however remote, which must inevitably
happen some time or other. Thus, it may be payable
on the death of a certain person, or ‘on demand after
my decease,’ or ‘one day after date, or at my death.” ”’
1 Randolph, Commercial Paper (2d ed.) sec. 113. Rev.
St. 1913, secs. 5319, 5322. There is no evidence that it
was intended or considered as a gift.

It appears from the evidence that the decedent, being
old and rather feeble, and having no one to care for
him in his old age, wrote to the appellee, who 1is his
half-sister and was residing in another state, urging
her to come and make him a home and care for him.
She accordingly came to Nebraska, and established a
home, and the decedent lived with her, and she cared
for him for three or four years. The decedent had
property, including more cash in the bank than the
amount of these checks, amounting in all (as shown by
inventories on file) to $116,418, and his liahilities were
something less than $4,000. He had no family, except
one son of middle age, who was well provided for. The
evidence sufficiently shows that, when he induced this
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appellee to come to this state and care for him, both
parties understood that he would compensate her for
her services.

The evidence is quite indefinite as to the total value
of the services of appellee, but that they were of con-
siderable value is clearly shown. There was no agree-
ment between them as to the amount that should be
paid therefor, but it was understood by both parties
that there would be compensation. The decedent fixed
the amount of compensation, and, from his point of
view, considering his condition and the necessity of
some arrangement of the kind, and his financial re-
sources, and that no one appears to have been dependent
upon his bounty, the payment he made might seem a
fair equivalent for the services rendered. Both parties
to the contract appear to have been satisfied as to the
compensation, and strangers to the contract are not in
a position to contest it.

Objection is made to the competency of the appellee
to testify as to transactions with the deceased. But
she was first called as a witness for appellants, and if
some testimony was allowed in her own behalf that was
not fairly explanatory of her evidence offered by ap-
pellants, still the competent evidence was sufficient to
support the findings of the trial judge. The admission
of other evidence objected to as incompetent will not
require a reversal, for the same reason. The findings
of the trial court will not be reversed because of the
admission of incompetent evidence, if the competent.
evidence is sufficient to support such findings. It will
not be presumed that the court based its decision on
incompetent evidence.

The judgment of the district court is

AFFIRMED.
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Welch v. Douglas County.

Francis O. WELCH ET AL., APPELLANTS, V. DoucLas
CoUNTY, APPELLEE.

Frep Aprir 19, 1919, No. 20346.

1. Taxation: AssessMENT: CORRECTION. A county board of equaliza-
tion may upon proper notice raise or lower the valuation of real
estate for taxation to correct an apparent gross inmjustice. Rev.
St. 1913, sec. 6437,

2. : : . In such case, no complaint is necessary.
When it appears to the board that there has been an apparent
gross injustice in undervaluation, the valuation should be raised.
If real estate of the value of $175,000 has been valued at only
$110,000, there is an apparent gross injustice. Dizon County v. Hal-
stead, 23 Neb. 697, and Woods v. Lincoln Gas & Electric Light
Co., 74 Neb. 526, distinguished.

. INCREASE: BURDEN oF PRoor. When the action of

the board of equalization in raising or lowering an assessment is

attacked, the burden is upon the person attacking it to show
that it is wrong.

Appear, from the district court for Douglas county:
Georce A. Day, Junge. Affirmed.

Crofoot, Fraser & Connolly, for appellants.

George A. Magney, Ray J. Abbott and A. V. Shotwell,
contra.

SEDGWICK, J.

-The assessor valued certain real estate of the ap-
pellants for taxation at $110,000. Upon complaint
filed with the board of equalization, it was raised to
$175,000. The appellants appealed to the district court,
where the action of the board of equalization was
affirmed, and an appeal is taken to this court.

The assessment was in 1915, and the statute (Rev. St.
1913, see. 6437) prowdes that the board of equalization,
¢“At its meeting in 1912 and cvery second year there-
after (shall) equalize the valuation of real property of
the county by raising the valuation of such tracts and
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lots as are assessed too low, and lowering the valuation
of such tracts and lots as are assessed too high; but in
cases of evident error of assessment or of apparent
gross injustice in overvaluation or undervaluation of
real property, the county board of equalization may at
its annual meetings consider and correct the same
by raising, after due notice has been given to the in-
terested party, or parties, or by lowering the assessed
valuation of such real poperty.”’

The complaint filed with the board of equalization was
simply that the property ‘‘is assessed too low,’’ and, as
it was in an odd year, such assessment could only be
raised when there was an ‘‘apparent gross injustice’’ in
undervaluation. It is contended that this complaint
was insufficient as it did not specify any gross under-
valnation. This is the only question presented. Dizon
County v. Halstead, 23 Neb. 697, and Woods v. Lincoln
Gas & Electric Light Co., 74 Neb. 526, are principally
relied upon. The statutes in regard to the powers and
duties of the county boards of equalization have been
frequently re-enacted, and in some respects radically
changed, during the history of the state. The above
cited Diwon County case was decided under section 70,
ch. 77, Comp. St. 1887, which provides: ‘““On the ap-
plication of any person considering himself aggrieved,
or who shall complain that the property of another is
assessed too low, they shall review the assessment and
correct the same as shall appear to be just. No com-
plaint that another is assessed too low shall be acted up-
on until the person so assessed, or his agent, shall be
notified of such complaint, if a resident of the county.’’

Our. present statute does not require that any com-
plaint shall be made. The board of equalization can
act upon its own motion. The assessment of property
at $110,000, when it should be assessed at $175,00, is
an ‘‘apparent gross injustice’’ in undervaluation, and
the board of equalization was justified in changing the
valuation, no matter in what way its attention was
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called to the matter. In Woods wv. Lincoln Gas &
Electric Light Co., supra, the language of the syllabus
would seem to support the contention of the appellants.
But the opinion shows that the board of equalization
did not change the valuation, but refused to do so, and
in such case it was very proper to hold that ‘‘the
burden was upon the complainants before the board of
equalization to show that the property of the corpora-
tion should have been assessed at a higher rate.”” When
the action of the board of equalization in raising or
lowering an assessment is attacked, the burden is upon
the person attacking it to show that it is wrong. The
first paragraph of the syllabus in the Woods case is not
applicable to the case at bar. There was no evidence be-
fore the district court, and we cannot presume that the
property was of less value than that fixed by the board
of equalization.
The judgment of the distriet court is

AFFIRMED.
The following opinion on motion for rehearing was
filed June 28, 1919. Rehearing denied.

Per Curiam.

The ‘““case stated’” says that the only question pre-
sented to this court is whether there was a sufficient
complaint before the county board. Our former opinion
says that this was the only question presented, and the
opinion must not be considered as authority upon any
other question. In the brief upon the motion for
rehearing, it is conceded that the present statute ‘‘au-
thorizing the board of equalization to increase valua-
tion on account of an apparent gross injustice in under-
valuation does not require a complaint,”” which con-
cedes, as stated in our opinion, that the county board of
equalization has jurisdiction without regard to the
complaint. The district court so held, and we affirmed
the decision.

REHEARING DENIED.
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McCandless v. Greusel.

GrorGE A. McCanpLEss, APPELLEE, V. JouN O. GREUSEL
ET AL., APPELLANTS.

FiLep Aprin 19, 1919. No. 20365.

Fraud: MISREPRESENTATION. If representations are made by a vendor
of material facts as to the value of real estate sold or exchanged
by him, and the vendee must resort to an independent investiga-
tion to ascertain the truth, and such representations are false, the
vendee may rely upon such representations and recover the dam-
ages, if any, suffered by him on account of the fraud.

AppeaL from the distriet court for Lancaster county:
WirLarp E. Stewart, Jupce. Affirmed.

Bruce Fullerton and John J. Ledwith, for appellants. }
T. J. Doyle, contra.

ArpricH, J.

In the district court for Lancaster county, plaintiff
recovered a judgment against the defendants in the
sum of $3,000 as alleged damages growing out of al-
leged false representations of the value of certain real
estate. From this judgment and verdict of the jury,
defendants appealed.

This statement in a brief way gives the gist and
pith of the issue involved. Plaintiff was a practicing
physician doing business at Fagle, had but little, if
any, experience in real estate matters, and, as the
record shows in this case, was easily gullible, and was
deceived in the sale complained of.

It is unnecessary for us in the instant case to care-
fully review all the authorities pro and con upon this
subject, as it would make an opinion out of all propor-
tion. All we will attempt to do is to point out the ad-
mitted facts and propositions in the case, and to dis-
cuss very briefly the decisions of this court that apply
to the case in hand. The defendants are expert real
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estate men and have had much experience in buying and
selling and exchanging real estate. It seems defendants
represented to plaintiff that they had an elegant up-
to-date property here in Lincoln, and had sold it sev-
eral times for $15,000, and could easily cash it in for
that amount at almost any time. It is claimed these
statements were false and fraudulent.

The plaintiff by reason of these statements was in-
duced to look the property over. At the same time he
was no judge of real estate, had had no experience,
but nevertheless would accommodate them by seeing
the property. At the same time, in connection with
this investigation, the defendants led the plaintiff to
believe that one Mr. Miller was the owner of the prop-
erty in Lincoln, and had placed a mortgage thereon of
$3,00C due in six months; that he would purchase the
grain elevator and would give as security therefor a
mortgage due in six months, and then the plaintiff’s
elevator would be paid for on a payment of $1,000 a
year for five years until the agreed purchase price of
$5,000 was canceled. Plaintiff, it is claimed, in giving
a description of a Mr. Miller, who was the owner of
the real estate in question that was being taken as
security for the purchase price of the elevator, identifies
him as being none other that a wealthy and substantial
grain man of Lincoln, and that this same Mr. Miller
had extensive interests in elevators and other grain
houses throughout southern Nebraska and northern Kan-
sas, and frogw the statement of the defendants the plain-
tiff believed that Mr. Miller, the grain man, was the
owner of defendants’ real estate in question; while as a
matter of fact this man Miller turned out to be none
other than the son of Miller, the defendant, and was
the stenographer for the real estate firm of the defend-
ants, being a mere young man, and had no property
interests whatever. Plaintiff believing representations
as to value of the property given for security and that
Miller was the grain dealer mentioned, and relying upon
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these representations, executed a deed to Joseph Vance
Miller for his elevator property at Waverly and tulned
it over to the defendants.

It would seem, from the record, that the only thing
that was impressed upon plaintiff’s mind was that it
did not matter whether defendants’ property was suf-
ficient security, or of the value they represented it to
be, for the reason that he had Mr. Miller, the wealthy
grain man, behind the whole proposition, and the
amount would be paid when due. The defendants, from
the conversation, knew that plaintiff was relying upon
and believed the representations that Miller, the grain
man, was the party getting this elevator at Waverly,
rather than the stenographer of the defendants.

There was a mortgage of $3,000 on the elevator, held
by the Union Loan & Trust Savings Association. The
defendants herein paid the first interest that became due
six months after the transaction in question. This
interest was in the amount of $150. This was according
to the agreement made between the plaintiff and the
defendants. This would seem to indicate that the in-
strument given was a mortgage to secure the payment
of the purchase price of the elevator. This was the
last payment made. When further interest became due,
the Union Loan & Trust Savings Association fore-
closed, and plaintiff was made a party to that action,
together with the defendants. Plaintiff, in that pro-
ceeding, set up his agreement as a mortgagee, and took
a decree of foreclosure for the same. The Lincoln
property under foreclosure and decree was afterwards
sold. The property did not sell for enough to satisfy
the first mortgage of $3,000.

The misrepresentation as to the value of the Lincoln
property in question was so excessive and so gross that
it would seem that it could be scarcely recorded as an
honest opinion of the value of the property. The rec-
ord appears to show that there was a very exag-
gerated estimate of the financial standing of the party
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who was buying this elevator. This case in many
respects is not unlike the case of Latta v. Button Land
Co., 91 Neb. 689.

This court has held that if representations are made
as to the truth or falsity of material facts, and an in-
vestigation would have to be made to discover the
truth, the party to whom they were made may place re-
liance on them. Foley v. Holtry, 43 Neh. 133; Olcott v.
Bolton, 50 Neb. 779; Hamilton Brown Shoe Co. v. Mil-
ltken. 62 Neb. 116; Perry v. Rogers, 62 Neb. 898;
Dwinell v. Watkins, 86 Neb. 740; Brucker v. Kawrn,
89 Neb. 274. On the whole record we are satisfied that
plaintiff was deceived and misled as to the real nature,
or value, of the property, and, if the true facts as to
the actual ownership had been disclosed to him, he
would never have taken this Lincoln property as
security for payment of the purchase price for his
elevator, and it would seem that the representations
made with reference to who was the real owner of the
Lincoln property were misrepresentations and fraudu-
lent.

Therefore it would scem that the finding and judg-
ment of the distriet court should be

: AFFIRMED.

CuarLes T. MEvers, ApPELLEE, v. F'RED ScmMmIDT,
APPELLANT.

FiLep MaAy 3, 1919. No. 20409.

Injunction: REPEATED TRESPASSES, “Concerning simple acts of trespass
equity has, in most cases, no jurisdiction, but, if the nature and
frequency of trespasses are such as to prevent or threaten the
substantial enjoyment of the rights of possession and property in
land, an injunction will be granted.” Sillasen v. Winterer, 76
Neb. 52.

AprpeaL from the distriet court for Red Willow county:
Ernest B. Perry, Junge. Affirmed.
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W. R. Starr, for appellant.
J. L. Rice, contra.

Mogrrissey, C. J.

Plaintiff procured an injunction restraining defend-
ant from trespassing on a tract of farm land to which
plaintiff held a lease from the lawful owner. Defendant
appears to have claimed the right to enter upon and
farm the land under permission given by a former
lessee. The evidence conclusively shows that he had
no lease to the farm or lawful claim to enter thereon.
Defendant seems to claim by his appeal that injunction
is not the proper remedy, but that plaintiff must have
recourse to an action at law. The rule seems to be
that, where the nature and frequency of the trespasses
are such as to prevent or threaten the substantial en-
joyment of the rights of possession and property in
land, an injunction will be granted. Sillasen v. Winter-
er, 76 Neb. 52; Hackney v. McIninch, 79 Neb. 128
This rule is applicable to the instant case and the
judgment is

AFFIRMED.

Letron, Suoewick and CornisH, JJ., not sitting.

Crty oF FrEMONT, APPELLEE, V. PosTaL TELEGRAPH-CABLE
CoMPANY, APPELLANT.

FiLep MAyY 3, 1919. No. 20419.

1. Constitutional Law: OccupatioN Tax. Where a proper basis for
classification exists, a tax imposed upon all persons or companies
engaged in a certain occupation does not deny the equal protec-
tion of the law guaranteed by the Fourteenth amendment.

2. Licenses: REASONABLENESS. The reasonableness of a tax does not
depend upon whether or not a hardship may be worked in an
isolated case, but upon the general operation of the tax in the
clags to which it applies.
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3. ¢ AMOUNT. In imposing an occupation tax for revenue
purposes upon a telegraph company doing an intrastate business,
a city is not limited to the mere rental value of the city’s prop-
erty occupied by defendant’s poles and wires and the expenses
arising from their supervision, but the extent of the tax is a mat-
ter for the judgment and discretion of the municipal government,
subject only to the restriction that it must not be prohibitory.

: REASONABLENESS. Mere proof of loss in operation for a
period of two years by an individual telegraph company, without
showing what the volume of business available in the municipality
is, or what portion thereof is done by such company, ér what
facilities it has for handling the business offered, is insufficient
to show that an annual occupation tax of $60 imposed for revenue
purposes on the privilege of doing an intrastate business in a
city of over 8,000 inhabitants is unreasonable.

: OccupATION Tax: TeLEGRAPH CoMPANY. In imposing an
occupation tax for revenue purposes, a municipality acts as the
agent of the state, and where such tax is imposed on a telegraph
company doing both an intrastate and an interstate business, any
deficit arising from the payment of a tax on the privilege of doing
an intrastate business within the municipality becomes a charge
on the revenue such company obtains from its intrastate business
as a whole, and the tax does not become a burden upon the com-
pany’s interstate business merely because the amount imposed by
the municipality is greater than the company’s net receipts in
that municipality for intrastate business.

: INTERSTATE COoMMERCE. The tax imposed held not to be a
charge on interstate commerce.

.d‘.:

Appeal from the district court for Dodge county:
Freperiok W. Burron, Junce. Affirmed.

Dysart & Dysart and William W. Cook, for appellant.
J. F. Rohn and C. E. Abbott, contra.

Mogrrissey, C. J.

In 1903 the Postal Telegraph-Cable Company applied
for a franchise in the city of Fremont and was granted
the right to carry on a telegraph business therein for a
period of 25 years. At that time the city had an ordi-
nance, which is still in force, imposing an occupation
tax of $60 a year on the business of transmitting and
receiving interstate telegraph messages. The telegraph
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company paid this tax, without protest, up to 1910,
when it refused to make further payments. It did, how-
ever, through an alleged mistake on the part of one of its
departments, make payment of the tax for the year
1914. The city now sues to collect the tax for the
years 1915 and 1916. The court directed a verdict for
plaintiff, and the telegraph company appeals.

The right of a municipality of the class to which
plaintiff belongs to impose an occupation tax of this
character, if it be reasonable, has already been de-
termined by this court. Western Union Telegraph Co.
v. City of Fremont, 39 Neb. 692; Western Union Tele-
graph Co. v. City of Fremont, 43 Neb. 499. And where
a proper basis for classification exists, such a tax, if
made applicable to all persons or companies in the
occupation taxed, as in the present instance, does not
deny the equal protection of the law guaranteed by the
Fourteenth amendment. 6 R. C. L. 375, sec. 370.

On behalf of defendant it is argued that this tax is
unreasonable; that the intrastate message receipts of
defendant’s Fremont office, after payment of other
expenses, are insufficient to pay the tax; that a part
of such tax must be paid from the proceeds of inter-
state messages; that such payment casts a burden
upon interstate commerce, and the tax is therefore
violative of the federal Constitution.

The proof in support of these allegations shows that
during the years 1914 and 1915 defendant’s Fremont
office was operated at a loss, and that a payment of the
tax for these two years would occasion deficits on de-
fendant’s intrastate business at Fremont of $143.73
and $128.45, respectively. No figures are offered for any
of the preceding years. But, even if the evidence at
hand is sufficient to warrant us in assuming antecedent
and prospective losses in the operation of defendant’s
business at Fremont, we do not regard this as a satis-
factory test of the reasonableness or unreasonableness
of the tax involved. Defendant’s losses may be due to
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conditions for which it is itself responsible. The
reasonableness of a tax does not depend upon whether
or not a hardship may be worked in an isolated case, but
upon the general operation of the tax in the class to
which it applies. Ohio River & W. R. Co. v. Diltey,
203 Fed. 537. As said by Justice Lumpkin in Mayor &
Aldermen of Savannah v. Cooper, 131 Ga. 670: “A
city tax on an occupation must be reasonable with refer-
ence to such vocation. This does not mean that it must
be adjusted to the amount of business of each individual,
or limited exclusively by the receipts of some particular
individual, but, considering that business within the
municipality as a whole, the tax must be reasonable,
and not arbitrarily discriminatory.”’

The tax in question is not a mere license or regula-
tion measure, but one designed for revenue purposes.
The statute authorizing its impositiori and the ordinance
ﬁxmg its amount both clearly so designate it. The
city is not limited to the mere rental value of the
public property occupied by defendant’s poles and wires
and the expenses arising from their supervision, and
hence defendant’s evidence on these points can only be
of incidental significance. The extent of the tax is a
matter for the judgment and discretion of the municipal
government, subject only to the restriction that it
must not be prohibitory. 2 Cooley, Taxation (3d ed.)
1139, 1140.

Is the tax in question, when considered as a revenue
measure, so unreasonable in amount as to be prohibi-
tory? Mere proof of loss in operation for a period of
two years by an individual telegraph company, without
showing what the volume of business available in the
municipality is, or what portion thereof is done by such
company, or what facilities it has for handling the
business offered, is insufficient to show that an annual
occupation tax of $60 imposed for revenue purposes on
the privilege of doing an intrastate business in a city of
over 8,000 inhabitants is unreasonable.



480 NEBRASKA REPORTS. [VoL. 103

City of Fremont v. Postal Telegraph-Cable Co.

Defendant further contends that the tax is violative
of the commerce clause of the federal Constitution. The
argument on this point may be summarized as follows:
Section 7408, Rev. St. 1913, requires a telegraph com-
pany to transmit messages, on demand, between its
several offices in Nebraska. The intrastate receipts at
defendant’s Fremont office are insufficient to pay this
tax together with other expenses. A portion of the tax
must therefore be paid from the receipts on inter-
state messages. Such payment casts a burden on inter-
state commerce and is violative of the federal Constitu-
tion.

Defendant’s proof shows that not only its intrastate,
but also its interstate, business at Fremont was con-
ducted at a loss during the years for which figures are
given. Is this tax, then, a burden on interstate com-
merce? Inimposing an occupation tax for revenue pur-
poses, a municipality acts as the agent of the state, and
where such tax is imposed on a telegraph company
doing both an intrastate and an interstate business,
any deficit arising from the payment of a tax on the
privilege of doing an intrastate business within the
municipality hecomes a charge on the revenue such
company obtains from its intrastate business as a
whole, and the tax does not become a burden upon the
company’s interstate business merely because the
amount imposed by the municipality is greater than the
company’s mnet receipts in that munieipality for in-
trastate business. If this revenue is insufficient section
7409, Rev. St. 1913, provides a remedy.

The judgment is

AFFIRMED.

CornisE and SEDGWICE, JJ., not sitting.
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Morris & COMPANY, APPELLANT, v. MicHARL FRANGIS
CUSHING, APPELLEE.

Ficep May 3, 1919. No. 20677.

Master and Servant: WoORKMEXN'S COMPENSATION ACT: INJURY. Action
under the Workmen’s Compensation Law, sections 3642-3696, Rev.
St. 1913, as amended by chapter 85, Laws 1917. Under the facts
set forth in the opinion, held, that the accident complained ot
arose out of and in the course of the workman’s employment.

Appean from the distriet court for Douglas county:
Grorece A. Day, Junce. Affirmed.

James C. Kinsler, for. appellant.
T. A. Donohoe and M. L. Donovan, contra.

Morrissey, C. J.

Action under sections 3642- 3696 Rev. St. 1913, as
amended by chapter 85, Laws 1917, known as the
““Workmen’s Compensation Law.”’

Michael Francis Cushing, a bov of 16, while em-
ployed as a common laborer in and about the packing
plant of Morris & Company, suffered the loss of four
fingers. He made application for compensation under
the statute. The employer denied liability, whereupon
Cushing filed a petition with the compensation commis-
sioner, as provided in section 15, ch. 85, Laws 1917.
On hearing, the compensation commissioner awarded
the employee compensation at the rate of $10 a week
for 100 weeks. Morris & Company instituted this pro-
ceeding, which is in the nature of an appeal from the
order of the compensation commissioner, in the district
court. Under the peculiar provisions of the statute
the titles of the parties are transposed, Morris & Com-
pany being designated as plaintiff and Cushing being
designated as defendant. From a judgment in favor
of defendant, Morris & Company has prosecuted an

103 Neb.—31
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appeal to this court, where the parties retain the same -
titles they had in the district court.

The employment and the injury are admitted. There
is no complaint as to the amount awarded, provided
defendant is entitled to any award. Plaintiff alleges, how-
ever, that Cushing had departed from the line and scope
of his employment, and that his accident was not one
arising out of and in the course of his employment.

In April, 1917, Cushing was cmployed by one of
plaintiff’s foremen, who, when a witness for plaintiff,
gave the boy’s duties as follows: ‘‘His duties were
to carry the boards from the saw, and carry boards from
the printing press, and when there would not be
any work of that kind to do he was supposed to truck
boxes to the various departments and handle lumber
and sweep up the floor, in fact, do anything in the
line of common labor around the shop.”” The boy con-
tinued in this line of employment until the day of the
injury. On that morning he was directed to assist in
unloading a car of lumber that was to be used in the
box department where the boy worked. He remained
during the forenoon at that task, In the noon hour
he ate his luncheon in the box factory. When the
hour arrived for the men to resume work, he was met
by a laborer from the cooper’s shop, who said he would
like to have defendant cut some hoops for him. De-
fendant consented to do this work, and testifies: ‘I
thought if he needed the hoops and wanted to get the
barrels out right away, I would saw them.”” He took
a coil of hoops, went into the box factory where he was
generally employed, and began to cut the hoops with
a hatchet. While he was thus employed, Mr. McCleary,
the foreman in the oleomargarine department, came
into the room and stated that he wanted a box. There
is some discrepancy in the testimony of defendant, the
foreman, and the elevator operator, who was present,
but it appears that this foreman made it known that
he needed a box and inquired if he could have one
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made. The elevator operator testifies that he sug-
gested that defendant might make one; that defendant
consented, and began work on the box. During de-
fendant’s employment, a considerable portion or his
time had been taken up in carting boxes away from a
citcular saw which was in use in the factory and
generally operated by a ‘‘straw boss’’ named Altman.
Defendant now underiook to operate this saw in order
to prepare boards for the box. While thus engaged, his
hand came in contact with the saw and he suffered
the injury for which recovery is sought.

Plaintiff contends that defendant was not acting
within the scope of his employment in undertaking to
make the boxes; that he had no right to undertake the
operation of the saw; and that, had he followed the
instructions of his foreman, he ‘would then have been
engaged in unloading lumber from the car. Defendant
testifies that on one or two other occasions he had
used the saw.under instructions from Altman, and
his testimony in this respect is mnot disputed. The
record shows that he was subject to the orders of
different foremen. These several foremen may have
differed in rank, but defendant had during his employ-
ment taken orders from each of them. He was only a
hoy of immature years. As shown by the quoted
testimony of the foreman who employed him, it was
his duty to ‘‘do anything in the line of common labor
around the shop.”” This being true, he cannot be held
to striect accountability for his aects. Accustomed
as he was to take orders first from one foreman and
then from another, when the foreman of the oleomarga-
rine department signified his desire that defendant make
a box, he might well assume that it was his duty to obey,
and that that order countermanded the order given by
the other foreman earlier in the day to assist in un-
loading the car of lumber. It is clear that he was
engaged about the premises where his services required
his presence, during proper hours of service, and that
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his labor was calculated to promote the master’s busi’
ness. He had theretofore used the saw under the eye,
if not under the direction, of his immediate foreman,
Altman, and at the time the accident occurred he was
carrying out the order, implied, if not directly expressed,
of one of plaintiff’s foremen, who stood watching him
as he worked.

The evidence “sustains the finding of the district
court, and the judgment is

AFFIRMED,
Sepewick and Cornisu, JJ., not sitting.

BurL C. Kirk v. STATE OF NEBRASKA.
Fizep May 3, 1919. No. 20748.

1. Homicide: McrbDER: INSTRUcTION: CONSPIRACY. On the trial of
a defendant charged with the shooting and killing of a police
officer, it is proper for the court to instruct the jury that they
may find the defendant guilty if they find from the evidence
beyond a reasonable doubt that the defendant, together with other
persons with whom he stands charged, prior to the shooting, formed
a common purpose to resist arrest, and that the shot which killed
deceased was fired by one of the parties in pursuance of such
common purpose or design, when the other necessary elements
of the crime of murder are properly defined, and there is evidence
to sustain such theory of the killing.

: Use oF DeapLy WEAPoON. When several persons
are jointly engaged in resisting police officers who attempt. to
place them under arrest, and in making such resistance use
deadly weapons, each individual who assists in their employment
is held to have intended the natural and probable consequences
of their use.

3. Criminal Law: InsTRUcTIONS. Instructions to a jury must be
taken as a whole. A phrase, a clause, or a sentence may not be
segregated from the context in order to give it a different mean-
ing from that intended by the trial court.

4, Homicide: INFORMATION: INSTRUCTIONS. An information charging
murder in the first degree charges also murder in the second de-
gree, and, when from the evidence it appears that defendant may
have participated in the killing of deceased, but, if so, witbout

.
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premeditation and deliberation, it is not error to instruct the
jury on the lesser degree of the crime charged and permit a
consideration of that crime.

Error to the district court for Douglas county:
Winiam A. Repick, Jupee. Affirmed.

Harry B. Fleharty and Baker & Ready, for plaintiff
in error.

Willis E. Reed, Attorney-Genmeral, and George W.
Ayres, contra.

Mogrrissey, C. J.

Defendant prosecutes error from a convietion of mur-

der in the second degree, under which he was sentenced
to the penitentiary for a term of twenty years.
% January 30, 1918, a jewelry store in the city of
Omaha was entered by a band of robbers. The em-
ployees of the.store were put in fear of their lives
and compelled to stand by while the bandits gathered up
- 2 large quantity of jewelry and carried it away. The -
police officers of the city were soon informed of the
robbery, and within a few hours several policemen and
detectives went to the home of defendant, where, in a
bedroom in the second story, they found defendant and
four others, named Martin, Stone, Williams, ~and
McKay. In this bedroom was also found the jewelry
which had been stolen. .

A police officer named Dolan entered the room, closely
followed by another officer named Rooney. Dolan
testified that he told the men they were under
arrest and directed them to throw up their hands, snd
that there was immediate confusion. ‘“McKay opened
up with a shot. * * * Williams fell to the floor,
threw himself right around the bed and started to
shioot through the bed, and Stone by that time was over
there, and he was shooting from the bed, and Kirk made
his way over to the head of the bed. * * * TUp to
that time there was two lights. * * * One was on
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the dresser here, while the other was kind of a reading
light they used on the head of the bed, which Kirk
immediately jerked out of the socket when he got as far
as the head of the bed. * * * After the light was
pulled out, then it seemed like all the men were shooting.
* * % T saw him (Kirk) make a motion there, and I
figured he was going after his gun.”” The officers re-
turned the fire, and in the duel officer Rooney was shot
and killed.

There is no direct proof that defendant fired the
fatal shot. The court submitted the case to the jury on
the theory that if defendant, together with his associates,
prior to the shooting, had formed a common purpose
- and design to escape arrest, and, if necessary, to kill
the officers intending to arrest them, and that de-
ceased was killed by a shot fired by one of the parties
in the furtherance of the common design, and that
defendant was present, aiding and abetting, he would
be gnilty, whether he fired the shot or the shot was
fired by one of his associates. This and other in-
structions in support of the theory which the trial
court adopted are criticized. Clauses are singled out
and construed, and, from the construetion placed upon
them by defendant’s counsel, it is argued that the
jury were confuséd and misled into returning a verdict
that is contrary to law and does not find support in the
evidence. Defendant was not a mere idle bystander,
but there is positive evidence of his active participa-
tion in the resistance to the officers. True, no witness
has sworn to his actually firing the shot, but the record
shows that shortly after this store had been robbed
defendant and his companions were in possession of the
stolen goods in defendant’s house; that after they
had been directed to surrender by the peace officers
defendant’s companions opened fire upon the -officers,
and defendant destroyed one of the lights in the room.
This act placed the peace officers at a disadvantage, in
that they were standing in the light shed by another
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lamp, while defendant and his companions were left in
partial darkness. If defendant did not actually shoot,
he did that which may have been more effective. He
shielded the would-be assassins and exposed the officers
of the law. They were all engaged in an effort to es-
cape arrest, and in furtherance of that object were em-
ploying deadly weapons. The legal presumption is that
each individual who assisted in their employment in-
tended the natural and probable consequences of such
use. '

The instructions to the jury must be taken as a
whole. A phrase, a clause, or a sentence may mot be
segregated from the context in order to give it a
different meaning from that intended by the court.
When these instructions are so considered, they appear
to be clear and explicit and to safeguard every right of
the defendant.

Complaint is made of instruction No. 14, defining the
crime of murder in the second degree. As we under-
stand the brief, it is not claimed that the instruection is
improper in form, but rather that the evidence does
not warrant the submission of this degree of homicide
to the jury. While the evidence would, no doubt, sustain
a conviction of murder in the first degree, there may be
a question as to the proof of deliberation and premedi-
tation, and it was entirely proper to submit the ques-
tion of second degree murder for the consideration of
the jury.

There is no error in the record, and the judgment is

’ AFFIRMED.

Rose, J., not sitting.
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Haxs J. N1ELSEN, APPELLEE, V. NEBRASKA (as & ELrrcTrIC
CoMPANY, APPELLANT.

FiLep May 3, 1919. No. 20477.

Negligence: VErpicT: FinpiNng: EvibExce. In an action for damages
caused by negligence of a manager of a corporation, a verdict
against the corporation is inconsistent with a finding that the

¢ agent was not negligent, but such verdict may be sustained, if
there is evidence of negligence of other agents of the corporation,
which caused the damages.

AppraL from the distriet court for Washington county :
Cuarues Lrsuie, Jupce. Affirmed.

Morsman, Maxwell & Crossman and Clark O’Hanlon,
for appellant.

B. II. Dunham and Herman Aye, contra.

RosE, J.

This is an action to recover damages for negligence
resulting in a fire which destroyed buildings, lumber,
coal and other property owned by plaintiff in Blair.
He pleads damages of $11,000, payment of 3,500 in
the form of insurance, and demands judgment for the
remainder $7,500. There are two defendants. One
is the Nebraska Gas & Electric Company, a corporation
operating an electric light plant at Blair, and the
other is Paul Sprecher, who was the foreman in ex-
clusive control of the corporate property and business
and its only representative at that place. According to
the petition, the fire started in a coal pile on the prem-
ises of the electric light plant, and by means of kindling
and frame buildings spread to plaintiff’s lumber and
coal vards on adjacent lots. Tt is alleged that defend-
ants were negligent in causing the coal pile to take fire;
in placing the kindling near and upon the burning coal
pile; in failing to remove the kindling; in failing
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to watch and guard the fire; in failing to extinguish
the fire. Defendants denied negligence, and pleaded
that the fire was of incendiary origin, and that per-
sons unknown to defendants had tampered with the
water hydrants near the electric light plant, thus caus-
ing them to freeze up and destroying the means of ex-
tinguishing the fire. There was a finding in favor of
defendant Sprecher. From a judgment on a verdict in
- favor of plaintiff and against the Nebraska Gas &
Electric Company alone for $4,284.66, the latter hus
appealed.

The controlling question presented by the appeal is
hased on the proposition that the verdict is in irrecon-
cilable conflict with itself, and therefore cannot stand.
The argument of the corporation may be summarized
as follows: The negligent acts pleaded and proved are
jointly and concurrently attributable to defendants. One
of the defendants is a corporation and the other is its
foreman and sole representative at Blair, where the
fire occurred. The foreman performed, or is respon-
sible for, all of the acts pleaded and proved as negli-
gence. In this situation the corporation is not charge-
able with any negligence not attributable also to its
foreman. The jury found that the foreman had not
been guilty of negligence. The corporation, therefore,
was likewise free from negligence, and the verdict
against it and in favor of the foreman contains incon-
sistent and self-destructive findings. The argument is
‘formidable, but not conclusive.

Defendants are charged jointly with the acts of
negligence herein outlined, but the petition contains in
addition allegations that persons other than defendaut
Sprecher, while they were acting for the corporation,
stored kindling between the pre-existing, burning coal
pile and the frame buildings subsequently destroyed.
In this respect there was no request for a more specific
statement, and the petition is held sufficient on appeal’
to charge the corporation with negligence not attribu-
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table to defendant Sprecher. On this issue there is
evidence tending to prove that the kindling, under the
direction of foreman Sprecher’s predecessor, was placed
where it became the means of conducting the fire from
the burning coal pile to plaintiff’s property. This view
of the testimony, which the jury were at liberty to
adopt, reconciles the finding against the corporation
with the finding in favor of its foreman and codefend-
ant. There is sufficient evidence to sustain the verdiet
rendered.

Errors relating to rulings on evidence and to in-
structions are also assigned, but no error prejudicial to
the corporation has been found in the record.

AFFIRMED,

CornisH, J., dissents.

StaTE BANK OF BLADEN, APPELLANT, V. ANNA STRICKLER,
APPELLEE.* '

Fiep May 3, 1919. No. 20204.

1. Principal and Agent: UNAUTHORIZED CONTRACT: REPUDIATION. If
one repudiates an unauthorized contract entered into by his
agent, he must reject it as a whole. He cannot avail himself of
those provisions favorable, and reject others.

2. Bills and Notes: EvipExcE: SvUrricieNcy. The evidence indicated
in the opinion will not justify this court in setting aside its
former judgment on the ground of failure of evidence.

3. Appeal: INsTRUCTIONS. A judgment will not be reversed upon
appeal because of the giving of an indefinite or incomplete in-
struction, unless the party complaining offered and requested a
more definite instruction, or it appears from the whnle record
that the jury may have been misled by the instruction given.

Appear from the distriet court for Webster county:
Harry S. Duncawy, Juoce. Rehearing denied.

L. H. Blackledge and Stiner & Boslaugh, for appellant.
Bernard McNeny and J. 8. Gilham, contra.

*Pirst heard before Commission. No opinion.





































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































