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Kenney v. Village of Dorchester.

FrANK J. KENNEY, APPELLEE, V. VILLAGE OF DORCHESTER
' ET AL., APPELLANTS.

FiLep Jury 3, 1917. No. 19509, -

Municipal Corporations: Use oF Streers. The right of a private party
to occupy part of a public street in front of his place of business
must yield to public necessity or convenience, and ordinarily the
question of public necessity or convenience is for the governing
body of the municipality, but such body cannot act arbitrarily
and ‘deny to one citizen privileges which it grants to another un-
der like conditions. |

AppEAL from the district court for Saline coﬁnty:
Lesuie G. Hurp, JUDGE. Affirmed.

George H. Hastings, Roland F. Ireland and Robert E.
Hastings, for appellants.

T. J Doyle, contra.

Morrissey, C. dJ.

Plaintiff, the owner of two business lots located on the
main street of the village of Dorchester, installed modern
gasoline apparatus, consisting of a tank, buried beneath
the surface of the ground, and a pump connected there-
with, in the 'space between the sidewalk and the graded
part of the street, in front of his place of business. Grow-
ing in the park space is a row of thrifty trees, and the
pump was set in line with and between these trees. A-
section of hose extends from the pump, by which gasoline
is delivered to automobile drivers who drive up to the curb,
or, perhaps it were better to say, to the place where a curb
ought to be. On the same street, but a block and a half
distant from plaintiff’s place of business, a competitor,
with the sanction of the village board, installed and main-
tains similar apparatus in a like position. The village
board adopted a resolution directing plaintiff to remove
his tank and pump, whereupon he sued out a writ of in-
junction, which, after hearing, was made perpetual by the
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district court, from which order the village proosecutes this
appeal.

Five assignments of error are set out. One of which is:
“That the decree of the court is contrary to law and the
evidence.” Appellants’ brief says: “The errors relied up-
on are so closely and intimately connected and inter-
woven that we deem it best to consider them as a whole
rather than to discuss each separately.” We will do like -
wise, as the assignment quoted covers the whole matter.
Copious excerpts from the statutes are set out in the
brief to show that the village authorities have control and
jurisdiction of the streets of the village, with the right to
remove obstructions from the sidewalks, curbstones, gut-
ters, and cross-walks, to require and regulate the placing
and protection of trees, and in fact to maintain general
supervision of the streets. Of course, there is no room for
question as to these general provisions, but in the instant
case the record discloses that Dorchester is a village of
about 600 population; that the main street, where the
pump and tank are situated, is 100 feet wide. There is no
congestion of the street, or any necessity shown for the
removal of the tank and pump. The sidewalk extends
eight feet from the lot line, and the distance from the
outer edge of the sidewalk to the graded part of the street,
or the point where a gutter may be built, ‘is four feet.
The row of trees heretofore mentioned is growing in the
intervening space. The pump complained of is between
‘the trees, and the village is not using, has not used, and, so
far as the record shows, has no intention of using this
space. It is not disputed that the:equipment is of the
very latest and best pattern, and such as is in use in other
cities in the state; that it serves the convenience of a
great number of persons living within the village; and
that it is not dangerous or unsightly. In Chapman . City
of Lincoln, 84 Neb. 534, it is held: “It is no defense to a
party who is being proceeded against by a city for unlaw-
fully obstructing a sidewalk that others are obstructing the
walks in like manner.” There the plaintiffs were oecupy-
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ing a sidewalk space in direct violation of an ordinance of
the city forbidding such occupancy by any person. In the
instant case there is no such ordinance, but, on the con-
trary, it appears that, with the sanction of the village
board, plaintiff’s competitor is making like use of street
space. The village board having granted plaintiff’s compet-
itor permission to install and maintain similar apparatus
under like conditions, it ought not to arbitrarily deny the
same privilege to plaintift.

“Although the granting or refusing of a license is in
a large measure discretionary, the acting authorities are
not vested with personal or arbitrary power, but are sub-
ject to the control of the courts, when it appears that they
have acted arbitrarily in the premises, and have thus abused
the public trust reposed in them.” 3 McQuillin, Munie-
ipal Corporations, sec. 1005.

The judgment is affirmed, but it will not be so construed
as to deny the village board control of the whole situation
by the enactment of a suitable ordinance which will apply
to all persons similarly situated.

AFFIRMED,

STATE, EX REL. NORRIS BROWN, ATTORNEY GENERAL, APPEL-
LEE, v. WAYNE COUNTY AGRICULTURAL SOCIETY, APPEL-
LEE; JAMES BRITTON ET AL., APPELLANTS.

Fiep Jury 3, 1917. No. 19544,

Attorney and Client: FEEs: SERVICES BENEFICIAL TO STOCK HOLDERS.
Where by the services of attorneys, duly retained by trustees ap-
pointed by the court for the benefit of the creditors and stock-
holders of a corporation whose charter has lapsed, property is
preserved, their fees should be paid from the fund in the hands of
the court.

ApppAL from the district court for Wayne county:
ANDREW R. OLESON, JUDGE. Affirmed in part and reversed
in part, with directions.
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William L. Dowling, for appellants.
A. R. Davis, contra.

MorgIssEy, C. J.

Appeal from an order of the district court for Wayne
county.

In 1885 there was organized, under the general incor-
poration laws of the state, the Wayne County Agricultural
Society. Among other property acquired was a tract of
land lying adjacent to the city of Wayne. From 1885 to
1901, inclusive, the society held fairs, but after the latter
date ceased to do so. Stockholders’ meetings were not
regularly held. Many of the stockholders left the county,
others transferred their stock to parties who failed to have
the transfers noted on the books of the company, and the
ownership of much of the stock was unknown. Thus mat-
ters ran until June, 1905, when certain resident stock-
holders filed, with the persons who had theretofore acted
as president and secretary, a request in writing that a
meeting of the stockholders be called “for the purpose of
perpetuating said organization or dissolving and dis-
banding the same.” Pursuant to this request, a meeting
of the stockholders was held July 7, 1905, at which meet-
ing a resolution was adopted by a stock vote of 14814,
shares to 33 shares, appointing a committee of three, “with
full power and authority to dissolve or perpetuate this or-
ganization, to collect all moneys belonging to said organi-
zation, to bring such suit or suits as may be necessary,
either in law or equity, to make settlements in regard to
such property, and to employ counsel, who may be one of
their number, and agree upon his compensation, to have
full authority necessary to settle up such organization, to
wind it up or extend it as their judgment seems best.”

Pursuant to this resolution, a committee was appointed,
which determined that it was to the interest of the stock-
holders to dissolve the corporation, and that these appel-
lants should be engaged as attorneys, to receive as com-
pensation a sum -equal to one-half the value of whatever
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property the stockholders might receive as a result of the
proceedings. The society was subsequently dissolved by
regular proceedings, and three trustees were appointed to
take charge of the property for the benefit of the creditors
and stockholders. Subsequently an. action was brought
on behalf of the county against the trustees and other per-
sons claiming under them to procure a decree which would
vest the title to the property in the county of Wayne. This
suit was successfully defended by the appellants, and by
decree of this court the title to the property was vested in
the trustees. Since the entry of said decree, in 1912, the
‘property has been sold, the debts paid, and the trustees
filed their final report. On the coming in of the report of
the trustees, appellants filed their claim and asked for its
allowance. .

The claim is not based alone on the contract made with
the committee of stockholders, whereby appellants were to
receive one-half of any amount saved as a result of their
services, but it seems to rest alsoon a contract made by the
trustees, under date of May 20, 1907, whereby, in the
name of the society, they contracted to pay appellants a
reasonable compensation. The creditors of the association
have been paid in full, and no objection is made to the
allowance of the claim by any stockholder or other person
having an interest in the fund, but the trial judge took
the view that throughout the litigation, which ran more than
ten years, the appellants were not in the employ of the
society, but of the individual stockholders with whom
they dealt, and that they must look to these stockholders,
and not to the society, for their compensation.

Regardless of the character of the litigation or the form
of the action that was prosecuted, the services rendered
inured to the benefit of every share of stock. The litiga-
tion was successfully concluded and a large amount of
property was saved to the society. ¥ach share of stock
has been enhanced by appellants’ services. The failure of
each and every stockholder to object to the allowance of
the claim, or even suggest that it is too high, may be taken
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s some evidence of its fairness and of a desire on the part
of all parties interested that it be paid. On the record be-
fore us it appears that the district court erred in disal-
lowing the claim for attorneys’ fees.

There is a further item of $200, claimed by the appel-
lant Britton for services as secretary to the society. This
was also disallowed by the court, and we think properly
80. As to this item, the judgment is affirmed, but as to
the item of attorneys’ fees, the judgment is reversed, with
directions to the district court to enter a judgment in con-
formity with this opinion.

JUDGMENT ACCORDINGLY.

SEDGWICK, J., not sitting.

WirLiAM D. JORDAN V. STATE OF NEBRASKA.
Frep JuLy 3, 1917. No. 19655.

1. Criminal Law: Jury: SUMMONING BYSTANDERS: FAILURE TO OBJECT.
When upon the trial of a felony case the jury panel is exhausted
and the court directs the sheriff, or coroner, “to summon from any
of the bystanders so many good and lawful men as necessary to
complete the same,” objection to such order and to a juror so
drawn not having_ been made until after verdict, it will be held
error without prejudice.

: ExcrLusioNn oF WITNESSES. When the gheriff is a witness for
the state, it is not ordinarily error for the court to refuse to ex-
clude him from the courtroom during the examination of other
witnesses.

: WITNESSES: LEADING QUESTIONS. The manner in which
a witness shall be examined is a matter over which the trial
court has a large discretion, but leading questions, which suggest
to the witness the answer desired, should not ordinarily be allowed.
If, however, it appears that the questions and answers were not
of such a nature as to prejudice the defendant, the error will not
require a reversal.

4. Instruction set out in the opinion held free from error of which
defendant may complain,

5. Criminal Law: ARGUMENT. A prosecuting attorney ought not to
appeal to the prejudice of a jury, or ask that they return a ver-
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dict in response to public sentiment, but, upon the record in the
instant case, the address of the county attormey is not so preju-
dicial as to require a reversal of the judgment.

ERrOR to the district court for Scott’s Bluff county:
RaLpa W. HoBART, JUDGE. Affirmed.

L. W. Colby, for plaintiff in error.

Willis E. Reed, Attorney General, and Charles S. Roe,
contra.

MoRrissEY, C. J.

Defendant was convicted in the district court for Scott’s
Bluff county of murder in the first degree. A sentence of
life imprisonment was imposed, and he brings the case
here on error proceedings.

At the request of the county attorney, another member
of the Scott’s Bluff county bar was appointed to assist in
conducting the prosecution. Counsel for defendant filed
objections to this appointment. The objections were over-
ruled, and are urged again here. These objections were
based upon the allegations that this attorney had ap-
peared for the heirs of the deceased, other than the widow,
in the matter of the probate of the estate of the deceased,
and was therefore disqualified under section 5601, Rev.
St. 1913. The testimony taken on the hearing of these
objections is preserved in the bill of exceptions. It shows
that, during the lifetime of the deceased, the attorney had
represented deceased on one or two occasions; and that im-
mediately following the homicide he, together with other
citizens, went to the scene of the tragedy and made such
investigation as any public-spirited citizen -might make
under the circumstances. Soon thereafter, at the request
of a sister of the deceased, he prepared a petition for her
appointment as administratrix of the deceased’s estate, and
this was filed in the county court. Before a hearing was
had on the petition, the county attorney requested him to
assist in the prosecution. He thereupon filed a with-
drawal of his appearance in the county court, and was not



432 NEBRASKA REPORTS, " [VoL. 101

Jordan v. State.

thereafter interested in the estate proceedings. He testi-
fied that no agreement had been made with him by any of
deceased’s heirs as to attorney’s fees in the estate matter;
that he never was paid for preparing the petition, and ex-
pected no pay therefor. It is also shown that he had no
private employment from any of the deceased’s family;
that his employment came solely through the county at-
torney; and that he was not interested in any litigation
based upon the same state of facts upon which the prose-
cution was based. On this showing the district court did
not err in overruling the objections.

Counsel for defendant also complain that they were
denied an opportunity to interview witnesses who had been
subpeenaed by the state. The court gave them a hearing
upon that complaint, and made an order permitting then’
to interview the state’s witnesses, leaving it optional, how-
ever, with the witnesses whether they should submit to
such an interview. The order made by the court fully pro-
tected the defendant in any rights he had, and he is in no
position to complain of the ruling of the court thereon.

Early in the trial defendant filed an objection to the
sheriff acting in his official capacity, alleging that he was
prejudiced against the defendant. Later, however, de-
fendant undertook to withdraw his objection, but by the
permission of the court the coroner proceeded to exercise
the functions of the sheriff, and the clerk thereafter issued
an alias venire for jurors, and the same was served on the
coroner’s deputy or agent without objection from the de-
fendant. The examination of jurors proceeded until the
state had exhausted or waived its peremptory challenges,
and the defendant exercised his last peremptory challenge, -
and, the jury being still incomplete, the court ordered the
coroner “to summon from any of the bystanders so many
good and lawful men as necessary to complete the same,” -
whereupon a bystander was called, examined, passed for
cause, sworn as a juror, and sat upon the trial of the case.
It is now urged that the order of the court to the coroner
is absolutely void, and that the person so summoned was
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incompetent and disqualified to serve upon the jury. This
" contention is based upon the language of section 8143,
Rev. St. 1913, wherein it is provided that, under such cir-
cumstances as existed at the time, the court may order
the sheriff or coroner “to summon without delay good and
lawful men, having the qualifications of jurors.” It is
said that the order made was erroneous because it directed
the coroner to summon jurors from “the bystanders.” The
statute does not forbid the selection of bystanders, nor
does it say that they shall be selected from the body of the .
county, but merely provides that those selected shall have

the qualifications of jurors. Defendant made no objection

at the time, nor is any complaint made against the char-

acter or conduct of the juror so summoned. While per-

haps the order ought to have been in the language of the

statute, no objection was made at the time and no pre-

judice is shown. In the absence of such showing, it will be

treated as error without prejudice.

Defendant requested that witnesses for the state be ex-
cluded from the courtroom during the trial. This request
was granted, with the exception of the sheriff, who was a
witness. As to him the court refused the request unless
defendant file an affidavit of prejudice. This was not done,
and the court, in the exercise of sound legal discretion, re-
fused to exclude him ; he being an officer of the court. This
was not an abuse of discretion.

It is also urged that the county attorney, in his opening
statement of the case to the jury, made remarks which were
not sustained by the evidence introduced on the trial and
were prejudicial to the defendant. A number of im-
material matters were mentioned on which evidence was
not offered, or, if offered, was excluded, but we find no mis-
statements of a prejudicial nature. The excerpts quoted
in defendant’s brief do not contain any matter that would
tend to unduly prejudice the jury against the defendant.
For the most part the statement merely pointed out what
the county attorney expected to devi op by the evidence, ex-

cept that now and then he may have become argumentative,
101 Neb.—28
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This would have been more proper after the evidence had
been introduced, but we find nothing that could have -
- worked to defendant’s serious disadvantage. As to that
part which is most objectionable, no objection was made by
defendant’s counsel, nor was the court’s attention called
thereto.

Error is assigned because the court permitted counsel
for the state to ask a number of leading questions. It is
probably true that from time to time in makmv up this rec-
ord of more than 1,000 pages there are some questions in
such form as to suggest an affirmative answer. However,
after a consideration of the questions to which our at-
tention is directed by defendant’s brief, we are of the opin-
ion that the trial court was not guilty of an abuse of dis-
cretion in allowing the questions to be asked and answered.
The manner in which the witnesses shall be examined is a
matter over which the trial court has a very large discre-
tion. Edwards v. State, 69 Neb. 386. But as to matters
material to the issues, this method of examination ought
to be carefully guarded against, and under some circum-
stances would be so prejudicial as to require a reversal.

It is also urged that witnesses were permitted to testify
“to seeing footprints made by defendant on the soft,
smooth ground the next morning, and to compare them
with the tracks on the west side of the house supposed to
have been made by the man who fired the fatal shot
through the window, and to give the result of his opinion
or comparison of such tracks to the jury.” It is true that
some of these questions, if singled out and taken alone,
may be criticized, but, when the whole testimony is ex-
amined, and the description of defendant’s shoes and the
points on which the witnesses based their opinions are
brought out fully, as they were before the jury, we can find
no substantial error in the rulings of the court on the ad-
missions of this testimony.

While defendant assigns as error the refusal of the
court to give a number of requested instructions, he espe-
cially complains because his requested instruction No. 7
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was not given. This instruction was given in substance -
by the court on its own motion, and therefore its refusal
was not error.

While exceptions were taken to each of the instructions

given by the court on its own motion, instruction No. 20 is
" the only one of which special criticism is made. It reads:

“Certain officers of the county of Scott’s Bluff and other
places have testified in this case on behalf of the state.
You are instructed that under the law of this state, in
weighing their testimony, greater care should be used, be-
cause of the natural and unavoidable tendency of such per-
sons in procuring and stating evidence against the ac-
cused. But it does not follow that you are necessarily
obliged to disregard their testimony.”

Complaint is made of the concluding sentence. With the
exception of this sentence, the instruction has heretofore
been approved. Preuit v. People, 5 Neb. 377; Kastner v.
State, 58 Neb. 767 ; Shellenberger v. State, 97 Neb. 498. In
a discussion of the rule, in Shellenberger v. State, supra,
it is said:

“Instructions of this nature are countenanced by the
courts in behalf of a defendant, in order to call attention
of the jury to the fact that the hunting instinet still’
exists, and that men whose duty it is to prosecute crimi-
nals sometimes allow their zeal, perhaps unconsciously,
to color or bias their testimony in the endeavor to pro-
cure conviction. This is the only reason why such in-
structions are permitted.” The clause of which complaint
is made does not go too far inm telling the jury that they
are not necessarily bound to disregard the testimony of
the county officers. Indeed, the instruction is too broad.
It ought not to have been applied to the county officers
generally. .

The closing argument of the county attorney is criti:
cized. There are statements therein relating to the ex-
pense of the trial which might better have been omitted.
Perhaps also the conclusion he drew from some of the evi-
dence, or his recollection of some of the evidence, was some-



436 NEBRASKA REPORTS. [Vor. 101

Jordan v. State.

what faulty.. His reference to the public interest in the
verdict and his suggestion of the verdict expected may
well be criticized. A prosecuting officer ought not to ap-
peal to the prejudice of a jury, or ask that they return a
verdict in response to public sentiment, but, upon the rec-
ord before us, we do not feel called upon to hold that his °
remarks were so prejudicial as to require a reversal of the
judgment. _

The assignments have been considered in the order fol-
lowed in defendant’s brief, and the sole question remain-
ing is the insufficiency of the evidence to sustain the ver-
dict.

Joseph' E. Layton was a well-to-do farmer, who, about a
year before his death, had married defendant’s daughter.
In April, 1915, defendant and his wife came from their
home in California and took up their abode with Mr. and
Mrs. Layton. On the night of June 11, the family, which
consisted of Layton and his wife, and his wife’s three-year
old child by a former marriage, the defendant and his
wife, and a servant girl, had supper about 8 o’clock in the
evening. The women cleared the table while Layton re-
mained seated, reading a newspaper, as was his custom.
Defendant was in and about the house. The women, hav-
ing finished their work, were seated on one side of the
table, which was in a room used both as a dining room and
kitchen, while Layton was on the other side, immediately
in front of a window, with a lighted lamp on the table, when
a shot was fired through the window. The bullet passed
through Layton’s head, killing him instantly. The theory
of the state was that Jordan went outside of the house,
and with a rifle shot and killed Layton, the motive being
to obtain possession of his property, either for himself or
for his daughter, Mrs. Layton. No evidence was offered in
behalf of defendant. It would serve no useful purpose to
discuss the evidence at length. It points conclusively to
defendant’s guilt, and the judgment is

AFFIRMED.

HaMER, J., not sitting.
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JEANNETTE McCDIVITT, APPELLEE, V. MARIE E. BRONSON,
APPELLANT.

Frep Jury 3, 1917. No. 19571.

Ejectment: RicHT To MaiNTAIN. Where a building projects over and
upon the land of an adjoining proprietor, the latter may maintain
ejectment to recover possession of that portion of his property
which is occupied by the encroaching structure. .

APPEAL from the district court for Reg Willow county:
ERrNEsST B. PERRY, JUDGE. Affirmed.

Eldred, Cordeal & McCarl, for appellant.

J. L. Rice, contra.

LeTTON, J.

Defendant was the owner of two lots in the city of Mc-
Cook, upon one of which her dwelling stood. She sold the
other to plaintiff, who was intending to build. Plaintiff
procured plans for the erection of a dwelling on the lot she
purchased and let the contract for the erection of the house.
She had the lot surveyed before beginning excavation for
the foundation. It was then ascertained that a bay of de-
fendant’s house projected over and into the lot plaintiff
had purchased. The portion which encroached was about
12 or 14 feet long and a little over 2 feet wide, exclusive of
the eaves which projected about 214 feet further. Plain-
tiff desired to use the strip upon which the house en-
croached as a driveway. She proposed to defendant that
she (plaintiff) reconvey the lot and have a return of the
purchase money. Plaintiff also negotiated with other
parties with reference to the purchase of another lot. She
also offered to accept $250 and reconvey the five-foot strip.
The testimony tends to prove that defendant said she
could not return the money and take the lot back because
she had sent the money away. She declined to pay $250
for the strip. Plaintiff then proceeded with the construc-
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tion of her house. She attempted to purchase a five-foot
strip on the other side of the lot for a driveway, hut the
owner asked $400 for it and she did not purchase. Defend-
ant has retained the full amount of the purchase money, and
has never tendered or offered to pay or return to plaintift
any money from the time of the purchase until the pres-
ent time. Plaintiff brought this action in ejectment to re-
cover possession of the five-foot strip. It was disclosed at
the trial that plaintiff was in possession of all the strip
except that occupied by the encroachment of the dwelling.
The cause was tgied without the intervention of a jury.
The court found that the building and eaves projected 4
feet 5 inches into plaintiff’s lot, and that the plaintiff had
sustained nominal damages of one cent, and rendered judg-
ment of ouster. Defendant appeals.

The petition was the ordinary form in ejectment. The
answer set up that the plaintiff knew of the encroachment
when she purchased the lot and agreed that it might re-
main there, but there is absolutely no proof to support
these allegations. The only assignment of error is that the
judgment of the district court is contrary to law. Under
this assignment two propositions are advanced; First,
that it is essential to the action that plaintift show that she
has been ousted by the defendant; second, that ejectment
will not lie for a portion of a building if the building will
be so destroyed as to lose its identity.

In Dale v. Hunneman, 12 Neb. 221, the question whether
it was necessary to prove ouster before an action of eject-
ment could be maintained was considered, and it was held
that while this was essential at common law it was un-
necessary in a modern action under the Code, and that all
that is necessary to entitle the plaintiff to the action is
that he has a legal estate in the premises, is entitled to
possession of the same, and that the defendant unlawfully
keeps him out of possession. Bridenbaugh v. Bryant, 79
Neb. 329.

As to the second point, only a small portion of defend-
ant’s dwelling projects into plaintiff’s lot, which can be
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be cut off and the main building left. The rule is that,
where one encroaches by a building upon the land of an-
other, ejectment is the proper remedy. Butler v. Frontier
Telephone Co., 186 N. Y. 486; Wachstein v. Christopher,
128 Ga. 229; Johnson v. Minnesota Tribune Co., 91 Minn.
476; Cromwell v. Hughes, 144 Mich. 8. If it were not so,
the adverse possession of the wrongdoer would ripen into
a perfect title as against the owner. The finding of the
court upon the facts in such an action is entitled to the
same weight as the verdict of a jury. Defendant contends
that plaintiff has mistaken her remedy, which is in equity.
Plaintiff offered to rescind if defendant would return the
money, but this offer was refused. She also offered to re-
- convey the strip to defendant for $250, which seems fair
and reasonable, when the evidence shows that a like strip
on the other side of the lot would have cost her $400. It
would seem, therefore, that plaintiff has -offered to do
equity. Defendant has not pleaded an equitable defense,
but has set up a legal defense which there is absolutely no
evidence to sustain, and plaintiff is therefore entitled to
judgment. It is unfortunate that this condition exists,
but defendant seems to have brought it largely upon her-
self by her refusal to return the purchase money. It is to
be hoped that even now an equitable adjustment can be
made between these neighbors.
The judgment of the district court is
AFFIRMED.

In RE ESTATE OF CATHERINE E. CRrAIG.
ALVARADO W. CRAIG, ADMINISTRATOR, APPELLANT, V. DORIS
L. WRIGHT, APPELLEE.

Fep Jury 3, 1917. No. 19600.

1. Executors and Administrators: RIGHT OF APPEAL. An administrator
as such cannot appeal from the final order of distribution unless
he is pecuniarily affected in his representctive capacity. Rev.
St. 1913, sec. 1498.
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¢+ DistriBUTION. “An administrator who undertakes, with-
out an adjudication of heirship, to distribute funds in his hands
as the residue of an estate administered by him, assumes the re-
sponsibility of making distribution to the proper persons.” Boales
v. Ferguson, 55 Neb. 565.

: APpPEAr, An administrator who, without having
procured an order naming the distributees, distributes the pro-
ceeds of a judgment recovered by him for the death of intestate,
cannot in his representative capacity appeal from the ﬁnal order
directing distribution to other persons.

APpEAL from the district court for Burt county: WILLIS
G. SeARs, JUDGE. Affirmed.

Sullivan, Rait & Thummel, for appellant,

Ellery H. Westerfield and Raymond M. Crossman,
contra.

Rosg, J.

This is an appeal by Alvarado W. Craig, as administra-
tor of the estate of Catherine E. Craig, deceased, from an
“order of the district court for Burt county dismissing his
appeal from the final order of distribution entered by the
county court. Catherine E. Craig was killed in a collision
with a railroad train at a public crossing, and in an action
for damages the administrator recovered a judgment for
$10,000. The hushand and three daughters of decedent
survived her. She also left surviving her Doris L. Wright,
a son by a former marriage. The county court found that
Alvarado W. Craig, who had been appointed administra-
tor, and his three daughters were the only heirs. Without
an order of court the administrator distributed the pro-
ceeds of the judgment to himself and two of his daughters.
At the time distribution was thus made, the petition of
Wright for a vacation of the adjudication of heirship was
pending in the county court. Wright also petitioned the
county court for an order of distribution allowing the hus-
band one-fourth and each of the four children of decedent
three-sixteenths of the estate. On that basis the county
court ordered distribution. The administrator as such ap-
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pealed to the district court without bond, and he gave no
appeal bond as an individual. Wright filed a motion in
the district court to dismiss the appeal from the county
court on the ground that the administrator had no right
to appeal in his representative capacity and had failed to
appeal as an individual. Rev. St. 1913, sec, 1427. The
appeal was dismissed. From the district court’s dismissal
the administrator has appealed to this court.

In support of the contention that the appeal was prop- .
erly dismissed, Merrick v. Kennedy, 46 Neb. 264, is cited.
In that case it was held that, where an executor or admin-
istrator is not pecuniarily affected by the final order of
distribution, he cannot appeal therefrom in his repre-
sentative capacity, since he is not “aggrieved” by such
order. Rev. St. 1913, sec. 1498. In the present case,
however, the administrator contends that the order of dis-
tribution pecuniarily affects him, since he had already
paid out the proceeds of the judgment, and that he is there-
fore “aggrieved” and entitled to prosecute an appeal. The
appeal is taken in his representative capacity. An ap-
peal bond was not given. Craig’s right to appeal as an
individual, or as a distributee, has not been exercised.
The problem is therefore reduced to the following in-
quiries: Was Craig, the administrator, “aggrieved” in
his representative capacity? Is he as administrator of the
estate of Catherine E. Craig, deceased, pecuniarily af-
fected by the final order of distribution? He concedes that
the funds for distribution were received by him in his
representative capacity, but he challenges the correctness
of the order designating the distributees and adjudicating
their respective shares. As already stated, the funds were
the proceeds of a judgment for damages.. When the ad-
ministrator ignored decedent’s son in making distribution,
the record in the county court presented for adjudication
undetermined questions relating to heirship and to the dis-
tributive shares of those entitled to the estate. -

The rule is that payments to distributees by the admin-
istrator without an order of court are made at his peril.
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Boales v. Ferguson, 55 Neb. 565. If the court subsequently
directs payments to other claimants, the administrator
may be pecuniarily affected by the order, but the loss, if
any, falls upon him individually, and not upon the estate.
Under the circumstances of the present case as applied to
the right of appeal, the estate itself is not affected by the
final order of distribution, which neither increases nor di-
minishes the assets. The law does not permit the person
who represents the estate to use it for individual purposes.
In re Barker’s Estate, 26 Mont. 279; Ansel v. Kyger, 60
Ind. App. 259; Moore v. Ferguson, 163 Ind. 395; Succes-
sion of Hartigan, 51 La. Ann. 126; In re Heldman’s Estate,
135 N. Y. Supp. 143. Craig is not entitled to prosecute the
appeal in his representative capacity at the expense of the
estate and without an appeal bond. He is not thus repre-
senting the estate, but is seeking to protect individual in-
terests. If the court’s distribution is erroneous and that
of the administrator correct, the latter had an adequate
remedy by means of an individual appeal perfected by an
appeal bond. In re Williams, 97 Neb. 726.

It follows that the appeal from the county court to the
district court was properly dismissed.

AFFIRMED.

EpwArD J. EPSTEN, APPELLEE, V. HANCOCK-ErsTEN COM-
PANY, APPELLANT.

Frrep Jury 3, 1917. No. 20084.

1. Master and Servant: WoRKMEN’S COMPENSATION ACT: IMPAIRMENT
oF EAarnNING Power. TUnder the workmen’s compensation act com-
pensation cannot be awarded for the loss of a toe unless the injury
has impaired the earning power of the employee. Rev. St. 1913,
sec. 3662, ’

: AMOUNT oF CoMPENSATION. Under the workmen’s
compensation act, providing for compensation for partial disability
at the rate of 50 per cent. of the “difference between the wages re-
ceived at the time of the injury and the earning power of the
employee thereafter,” the fact that the employee earns higher
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wages after than before the injury will not deprive him of com-
pensation to which he is entitled, where he receives higher wages
because he has by education and training fitted himself for more
remux}erative employment. Rev. St. 1913, sec. 3662.

: MepigAL ExpEnses. Under the workmen’s com-
pensation act, declaring that the employer shall be liable for “rea-
sonable medical and hospital services” rendered “during the first
twenty-one days after disability begins,” an employer who has
provided necessary medical attention during the three weeks sub-
sequent to an injury sustained by an employee is not liable for
medical expenses subsequently incurred by the latter after blood
poisoning developed. Rev. St. 1913, sec. 3661,

AppPEAL from the district court for Douglas county:
GEORGE A. DAY, JUDGE. Affirmed as modified.

Nolan & Woodland, for appellant;
Montgomery, Hall & Young, contra.

Rosg, J. : :

This is an action to recover compensation for an injury
sustained by plaintiff April 29, 1915, while in the employ
of defendant. In operating a press, plaintiff placed his
left foot under the plunger, which crushed his great toe.
Medical attention was promptly furnished by defendant.
Plaintiff returned to his employment May 18, 1915, and
worked until May 26, 1915, when blood poisoning de-
veloped. He then went to a hospital, where his injured
toe was amputated at the second joint. In the fall of that
year he attended a business college, returning to work in
defendant’s office May 20, 1916. At the time of his injury,
April 29, 1915, his wages were $7 a week. When he re-
turned nearly a year later, he received $10 a week. At the
time of the trial he was receiving $15 a week. The district
court awarded him §5 a week to May 20, 1916, and in addi-
tion held: “That plaintiff is also entitled, for the perma-
nent injury to his foot, which injury has permanently
lessened the use of such foot, to the sum of $1 a week for
245 weeks, being the sum of $245. Plaintiff’s claim for
medical and hospital expenses incurred after blood poison-
ing developed was disallowed. Defendant has appedled
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from the award of $245, and plaintiff has filed a cross-
appeal from the order disallowing his claim for medical
and hospital expenses.

Defendant contends that, since plaintiff’s earning
capacity has not been reduced because of the injury, he is
entitled only to compensation for the actual loss of earn-
ings from the time of receiving the injury, April 29, 1915,
to May 20, 1916, and that the award of compensation for
the permanent injury to his foot is not authorized by the
statute. The statute makes provision for compensation for
total disability, for “disability resulting from permanent
injury” on account of the loss of, or “permanent loss of the
use of,” an arm, hand, leg, foot, or eye, and, in other cases
‘of partial disability, the compensation “shall be fifty per
centum of the difference.between the wages received at the
time of the injury and the earning power of the employee
thereafter.” Rev. St. 1913, sec. 3662. The statute does not,
as is the case in mrany of the states, make provision specif-
ically for the loss of toes or fingers. Unless such injuries
cause the “permanent loss of the use” of the foot or hand,
the compensation seems to be determined by the “differ-
ence between the wages received at the time of the injury
and the earning power of the employee thereafter.” Rev.
St. 1913, sec. 3662. The statute conclusively presumes
that for the loss of, or the permanent loss of the use of, a
hand, arm, foot, leg, or eye, the proper compensation is
50 per cent. of the wages for a specified number of weeks,
respectively. For any other partial disability, compensa-
tion is to be determined by proof of impairment of earning
power. If an employee after his injury receives the same
or higher wages than before, ordinarily that would indi-
cate that his earning power had not been impaired. Such
evidence, however, would not necessarily be conclusive,
since after the injury he might for various reasons re-
ceive higher wages, though his earning power had been im-
paired by the injury. A general advance in wages might
enable the injured employee to secure the same wages after
as before the injury, though partially disabled. In the
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- present case it is a reasonable inference from the evidence
that plaintiff received higher wages because he had by edu-
cation and training fitted himself for more remunerative
employment. There is evidence tending to show that he is
unable to perform the duties of his former employment.
The evidence Justlﬁes a finding that his earning capacity
has been impaired.. He concedes, however, that the award
of a lump sum was erroneous, and in that respect the
judgment will be modified.

On cross-appeal plaintiff contends that the court erred
in refusing to make an award for medical and hospital ex-
penses incurred after blood poisoning developed, and cites
Johansen v. Union Stock Yards Co., 99 Neb. 328. It was
there held that, where an accident whlch at first appeared
to be trivial later resulted in a diseased condition de-
stroying the sight of an eye, the “injury,” within the mean-
ing of the statute, occurred when the diseased condition -
culminated, there being no apparent “violence to the physi-
cal structure of the body” at the time the accident oc-
curred. In the present case an injury was apparent at
the time of the accident. Plaintiff was then disabled, and
did not return to work for nearly three weeks. During
that time his employer provided the necessary medical at-
tention. The medical and hospital expenses for which
plaintiff seeks compensation were not rendered “during the
first twenty-one days after disability” began. Rev. St.
1913, sec. 3661, His claim therefor was properly disal-
lowed.

The judgment of the district court, modified to require
weekly payments instead of awarding a lump sum, is
affirmed.

MODIFIED AND AFFIRMED.

Lerron and CoRNISH, JJ., dissent.
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EDWARD SODOMKA, APPELLEE, V. CUDAHY PAcKiNg CoM-
PANY ET AL., APPELLANTS.

Fiiep Jury 3, 1917. No. 19192,

1. Negligence: CoMPARATIVE NEGLIGENCE., In an action for damages
caused by the negligence of the defendant, the plaintiff may re-
cover, although himself guilty of contributory negligence, if his
negligence was slight as compared with the negligence of the
defendant.

+ QUESTION FOR JURY. In such case questions of neg-
ligence and contributory negligence are for the jury, and it is for
the jury to find whether the plaintiff’'s negligence, if any, was
slight as compared with that of the defendant. But, as in other
cases, the verdict must have evidence to support it.

: GrosS NEGLIGENCE. To open the door of an elevator shaft
and then turn one’s back thereto and so enter it without looking
to see whether the elevator is there is such gross negligence that
one so doing cannot recover damages caused by falling down the
shaft.

AprPrAL from the district court for Douglas county:
Leg S. EsTELLE, JUDGE. Reversed.

James C. Kinsler, for appellants.
William R. Patrick and C. J. Southard, contra.

SEDGWICK, J.

The plaintiff, an employee of the defendant, fell into the
elevator shaft and was injured, and brought this action
against the defendant to recover damages. There was a
verdict and judgment for the plaintiff for $10,000. The de-
fendant appealed. It is the companion case with Sodomka
v. Cudahy Packing Co., p. 448, post, which arose out of the
same transaction.

The plaintiff, in the performance of his duties, under-
took to take a two-wheel truck by way of the elevator from
the first floor to the third floor. He went to the elevator
with his truck, and rang for the third floor. He opened the
door of the elevator, and then turned his face to the truck,
and when he heard the elevator come up he backed into the
shaft, supposing that the elevator had stopped; but the
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elevator had gone on up to the next floor, and so he fell and
hurt himself. He relies upon a custom to call the elevator
by a certain number of rings indicating the floor at which
it is to stop. The evidence shows that the clevator went
to the next floor above. The plaintiff says the custom was,
when the elevator man was not intending to stop the eleva-
tor where it is called, that the elevator man should notify
him that he was going up higher, and he relied upon this
custom, and so did not look to see whether the elevator
had stopped or not. There is some evidence of a custom,
as the plaintiff contends, to enter the elevator shaft back-
ward without looking to see whether the elevator was
there. Whether this custom, if there was one, was confined
to this young man alone is not very clear. He was about
17 years of age, had worked in this building about two
years, and ought to know that such a custom was danger-
ous, and to follow and rely upon such a custom was gross
negligence. If we admit that the elevator man was not a
fellow servant; and admit that he was negligent in not
notifying the plaintiff that he did not intend to stop at
his floor, and that therefore the negligence of the defend-
ant was a proximate cause of the injury, the question then
comes as to the negligence of the plaintiff himself. If the
negligence of the plaintiff was slight in comparison with
the negligence of the defendant, he might still recover.

We think that to back into the elevator shaft without
looking where he was going is negligence, and that it is
such gross negligence that no jury should be allowed to
. find that it was slight in comparison with the negligence of
the defendant. It is difficult to see how one could be guilty
of more gross negligence than to back into. an elevator
shaft without looking to see where he was going. His rely-
ing upon a custom when nature had given him eyes is not
excusable.

-The judgment of the district court is
‘ REVERSED.
. Morrissgy, C. J., dissents,

LETTON, J., not sitting.
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FRANK SODOMKA, APPELLEE, V. CUDAHY PAcKING CoM-
PANY, APPELLANT.

FiLep Jury 3, 1917. No. 19224,

ArPEAL from the district court for Douglas county:
Lee 8. ESTELLE, JUDGE. Reversed.

James C. Kinsler, for appellant.
William R. Patrick and C. J. Southard, contra.

SEDGWICK, J.

This action is based upon the same facts involved in
Sodomka v. Cudahy Packing Co., ante, p. 446. That was an
action by the young man who was injured by the accident.
This case is by his father to recover for loss of services of his
son. There was a verdict and judgment for the plaintiff.

For the reasons there given, the judgment is reversed
and the cause remanded.

REVERSED.

Morrissey, C. J., dissenté.
" LETTON, J., not sitting.
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ARTHUR J. KOENIGSTEIN, EXECUTOR, APPELLANT, V, ALBERT
FINKE, APPELLEE : HATTIE LINDSAY, INTERVENER, APPEL-
LANT.

o Fiep Jury 3, 1917. No. 18716.

1. Insurance: BENEFICIAL INSURANCE: DEPENDENT. The statute should
be liberally construed in determining whether the beneficiary
named by the insured, in a fraternal beneficiary association, is a
“dependent” within the meaning of the statute.

2. : : . When the beneficiary named performs con-
tinued and necessary personal services for the insured under an-
agreement that the insured will contribute to her support by mak-
ing provision for her for that purpose in his will, she is to that
extent dependent upon him, and should be so held in construing
the statute. The insured would be morally, if not legally, bound
by such agreement.

: CHANGE OF BENEFICIARY. If the insured in pursu-
ance of such agreement makes her the beneficiary in his will, and
the company has notice of that fact, and of the reason for so do-
ing, and does not object, but allows all parties to believe that such
beneficiary will be recognized as such by the company, and after-
wards, in an action upon the certificate by such beneficiary and
the administrator of the estate of the insured, pays the money into
court and makes no defense, this will be a sufficient change of

. beneficiaries in favor of the person so named by the insured.

AppEAL from the district court for Madison county:
- ANSON A. WELCH, JUDGE. Reversed, with directions.

William V. Allen, William Dowling and Arthur J.
Kocnigstein, for appellants. '

Arthur C. Mayer, contra.

HAMER, J.

Arthur J. Koenigstein, as executor of the last will and
testament of IFriedrich Finke, deceased, brought this
action as plaintiff in the district court for Madison county
against the Grand Lodge of the Order of the Herman Sons
of Nebraska and Albert Finke, defendants. Hattie Lind-
say became intervener. The action is brought upon a bene-

ficiary certificate for $500 issued by a fraternal insurance
101 Neb.—29
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company to Friedrich Finke. Albert Finke is the brother
of Friedrich Finke. The intervener, Hattie Lindsay, filed
an amended petition of intervention. After the filing of
the petition the fraternal association paid the money into
court, where it awaits the rendition of proper judgment.
Albert Finke demurred to the plaintiff’s petition and the
petition in intervention as amended, as not stating “a
cause of action in favor of the plaintiff and against the de-
fendant, Grand Lodge of the Herman Sons, or against this
demurring defendant,” and judgment was entered in his
favor, from which the administrator and the intervener
appeal. The intervener assigns the following errors: (1)
The district court erred in sustaining the demurrer of Al
bert Finke; (2) the association has paid the money into
court, and therefore waives any right it may have in the
premises and declines to become a litigant in the case.
This leaves the sole question to be determined, -whether
. Mrs. Lindsay’s petition of intervention states a cause of
action on her account against the fund in court.

She alleges the existence of the company at the time the
benefit certificate was issued to Friedrich Finke and its
existence now, also that he was eligible to insurance in the
association, and was insured for $500 in.the event of his
death, and that he died in good standing in the Order May
4, 1912, having complied with all the requirements of said
beneficiary certificate and with the by-laws of the defend
ant, and that said certificate then became due and payable;
that said Friedrich Finke had no friends or relatives living
in the United States, and for a long time prior to his
death was greatly afflicted with tuberculosis, and was
thereby so incapacitated as to require the constant atten-
dance of a nurse; that many months prior to his death said
Friedrich Finke orally contracted with the petitioner, who
was not related to him by blood or marriage, that in con-
sideration that she would take him into her home and
would nurse and would care for him, and furnish him with
food, raiment, shelter, medicine and medical attendance,
and such things as his condition required until his death,
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he would assign and transfer to her said beneficiary certi-
ficate or policy of insurance, and would make her the bene-
ficiary thereof, and would make and sign an instrument in
writing, which he did April 11, 1912, purporting to be his
last will and testament, and would thereby assign and
transfer to her said beneficiary certificate, and make her
the beneficiary thereof; that in pursudance thereof said
Hattie Lindsay did all that she had agreed to do; that
said Germania Lodge, well knowing of the performance on
the part of the petitioner of her part of said contract, and
upon the strength thereof relying upon the fact that she
was to be considered and treated by the said Friedrich
Finke as the beneficiary of said benefit certificate or policy
of insurance, the said Germania Lodge No. 1 of Norfolk,

Nebraska, which is a part of defendant’s organization, hy
and through its officers, assented to said substltutlon of
the petitioner as the beneﬁc1ary of said benefit certificate
or policy of insurance, and that said defendant never pro-
tested against or warned the petitioner that her claim to
said benefit certificate or policy of insurance would be
contested or objected to on its part, whereby the interven-
ing petitioner avers that the defendant waived any right
it 'might have in the premises to protest against or object
to the substitution of the petitioner as the beneficiary of
said benefit certificate or policy of insurance, and is es-

topped to deny the petitioner’s right to recover herein;
that by reason of the issuance of said beneficiary certifi-
cate and the assigning thereof and the death of said Fried-
rich Finke said sum of $500 became due and owing to the
intervener with 7 per cent. interest thereon from May 4,
1912.

The fund is in the custody of the law. It is a fund in
the hands of the court. The contract made and the work
which Mrs. Lindsay was doing for the testator were known
to the Grand Lodge of the Order of the Herman Sons of the
state of Nebraska, and it made no protest or opposition
thereto. It seemingly acquiesced in all that was done.
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By its silence it became estopped to deny the validity of
the contract and its performance by the intervener.

Did Friedrich TFinke exercise his right to substitute a
new beneficiary? The beneficiary certificate contained the
clause: “At the time of admission every brother has to
state in his application the person or persons who are to
be the beneficiary of the insurance money after his death.
However, the brother may at any time withdraw these
names and make any other person the beneficiary of the in-
surance money, providing, however, that the grand lodge
receive a written notice thereof. To make such a transfer
binding, he must hand in such a request to the grand secre-
tary, which will be certified by the secretary of his lodge,
with the lodge seal. The fee for this is fifty cents, which
the brother has to pay. As receivers of the insurance sum,
only the wife, children, or other blood relatives, also foster
parents or other legally recognized representatives, may be
designated.”

It would seem that th%re was an earnest purpose on the
part of the Order of the Herman Sons to pay the sum of
$500 upon the decease of a brother in good standing to the
person who might be the beneficiary.

The first section of article 1, relating to the objects of the
order, contemplates that “widows and orphans and other
survivors * * * may be supported properly and kept
from want at the time when help is most needed, that is,
when the support has been taken away from them.” It
will be seen that it need not be a widow or an orphan, it
may be “other survivors.” Should it apply to one situated
as the intervener is here? Mrs. Lindsay was taking care of
‘the insured, who was sick unto death, and was giving him
food and medicine and shelter. She was acting as a nurse
and in a menial capacity. This and other similar allega-
tions are sufficient, in the absence of any motion to make
the pleading more definite and certain, to admit proof that
she needed the support whieh this policy would give her,
and that she depended upon it for the comforts and neces-
saries of life. If he did not take care of her no one else
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would. He had nothing with which to reward her except
this insurance policy, but he had promised to use that, and
that was as substantial as if he had money in his pocket-
book, or other property in his possession, which he might
have given this woman. When she had labored to the end
and death had laid its cold hand upon the man who was to
provide for her, had she nothing to expect from the Grand
Lodge of Herman Sons? It was not objecting. It seems
to have consented to it. The principal ground for sup-
porting the trial court in sustaining the demurrer to the
intervener’s petition was that the statute provides that
benefits shall not be paid except to certain relatives named
or to dependents. It would seem that the provision of the
statute relates to the contract to pay, and to its binding
force upon the company. In any event it does not relate
to the right to make voluntary settlements in accordance
with the strongest kind of moral obligations. If, there-
fore, every person interested in any manner in this com-
pany had formally expressed his consent to pay this in-
surance to this woman, the statute would not be a bar to
their doing so. Some courts have held that the local lodge
cannot consent for the members, but we have uniformly
held that notice to the local authorities, who should be the
ones to consent to a transfer of beneficiary, is notice to all
the persons interested in the company. But we do not
need to put our decision upon that ground. First, was the
contract of the deceased followed up by his will and the
performance on the part of this woman a sufficient designa-
tion of the beneficiary under the circumstances, there being
no objection on the part of the company? Second, was
this woman a dependent under the allegations of these
pleadings, within the meaning of the statute?

In 1 Bacon, Benefit Societies and Life Insurance (2d
ed.) sec. 308, the supreme court of Texas is quoted as say-
ing, in Splawn v. Chew, 60 Tex. 532: “The right'to change
the disposition of the money heing established in the mem-
ber, the next question is, how is it to be exercised? It is
contended by appellees that it can be exercised only in the
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manner pointed out in the third section of the third by-law,
which reads as follows: ‘Members may at any time, when
in good standing, surrender their certificate, and have a
new one issued, payable to such beneficiary or beneficiaries
dependent upon them as they may direct, upon payment of
a certificate fee of fifty cents.” This section is in further
recognition of the right to make the alteration, and it
seems to be admitted that the surrender of the old certif-
icate and the issuance of a new one under this section
would effect a change in the beneficiaries of the policy.
But is this the only way in which such a change can be ef-
fected? The right to make the change is given by a dif-
ferent section of the by-laws, and exists in the insured so
long as he remains a member of the order. A method by
which he may accomplish it to the satisfaction of the order
is pointed out in the section last cited, but we do not con-
sider this as exclusive of all other ways of effecting the
same object. The design of this section is to protect the
interests of the corporation. The company is entitled to
know who are the parties entitled to the benefit money, and
this is an effectual and certain means of giving that infor-
mation. But, like all such provisions in the by-laws of
private corporations, it may be waived at the option of the
corporation, being for its benefit alone. It has been so
held in reference to such provisions when prescribed in
mandatory terms. If they can be waived in such cases,
much stronger would seem to be the reason why this can
be done when the course to be pursued is directed, as in
this instance, in permissive language alone. * * * Ag
a by-law of the order this provision entered into the under-
standing between the company and the member effecting
the insurance, and the rights of interested parties are not
strengthened by the fact that the same provision is found
in the certificate. It is still a condition for the benefit of
the company, to be insisted upon or waived according to
their election.” :

In Goff v. Supreme Lodge, Royal Achates, 90 Neb. 578,
it was held: “Where a woman, who is without means, in
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good faith leaves her own home and work and assumes and
for years faithfully performs the duties of a housekeeper for
a member of a fraternal beneficiary association, not re-
lated to her by consanguinity, under an agreement that in
consideration for such services he will support her and at
his death leave her his estate, and no evidence is offered
showing any improper relations between them, held that she
thereby becomes a dependent upon such member, and as
such is eligible as a beneficiary in a certificate of member-
ship issued to him by. the association of which he is a
member.”

In Keener v. Grand Lodge, A. 0. U. W., 38 Mo. App. 543,
it is said: “I would not restrict dependents to those whom
one may be legally bound to support, nor yet to those to
whom he may be morally bound, but the term should be
restricted to those whom it is not unlawful for him to sup-
port.” —

We think if the insured is under an obligation to help a
person in her manner of living she is a dependent, within
the meaning of the statute, and we ought not to seek for a
more technical definition of a dependent in order to defeat
her claim. In fact this court has already so decided.
In the Goff case, above cited, it was said: “No case has
been cited, nor do we think one will ever be decided, hold-
ing that a woman, who, without means, in good faith leaves
her own home and work and assumes and for years faith-
fully performs the duties of housekeeper for a man who
agrees, in consideration therefor, to support her and at his
death leave her his estate, does not thereby become a de-
pendent upon him, and especially so where there is an en-
tire absence of evidence to show any improper relations
between them.”

If this woman had;means'of her own so that she did not
depend upon the promise to reimburse her, and so that she
could abundantly afford to support him in his last day as
an act of charity, that fact does not appear in the plead-
ings demurred to, and no such presumption ought to be
indulged.
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The sister of the deceased, one of the original benefici-
aries made no claim to the money. Tt is said that the sister
is dead, but of course this does not appear in the pleading,
and it is not shown of course by the demurrer of the
brother, Albert Finke,

It will be seen that under the case above cited the in-
tervener might have a home and some money, and may
have had the capacity to earn other money, and yet be a
dependent within the meaning of the statute. We think
that the demurrer of Albert Finke should be overruled.
As it is agreed between. the parties that a final disposi-
tion of the rights of the parties shall be made upon a con-
sideration of the demurrer, it is ordered that the district
court pay this money to the intervener. '

Reversed and remanded for this order to be carried out.

REVERSED.

Arva H. JACKSON, APPELLEE, V. OMAHA & COUNCIL BLUFFS
STREET RAILWAY COMPANY, APPELLANT.

Firep Jury 3, 1917. No. 19289.

1. Continuance: DILIGENCE. Ordinarily a party who fails to have a
subpena issueéd for a necessary witness and relies upon the lat-
ter’'s promise to appear and testify has not exercised such dili-
gence as requires a continuance in case the witness fails to keep
his promise.

The nonattendance of witnesses subpenaed by
plaintiff when the trial commenced is not of itself sufficient ground
for a continuance at the request of defendant who relied upon
plaintiff’s efforts to procure the attendance of such witnesses.

3. New Trial: NEwLY DrscovERED EVIDENCE. “A new trial should not
be granted a party on the ground of newly-discovered evidence,
unless he makes it appear that the newly-discovered evidence is
material for him, and that he could not by the exercise of reason-
able diligence have discovered and produced it at the trial.”
Cunningham v. State, 56 Neb. 691.

4.- Appeal: CoxrricTING EVIDENCE. Where there is a conflict of testi-
mony, and the jury might have reached a different conclusion from
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that- which they returned in their verdict, but the evidence sus-
tains the verdict, and the case is not shown to have been properly
tried, the verdict will not be set aside unless it is clearly wrong.

APPEAL from the district court for Douglas county :
JAMEs P. ENGLISH, JUDGE. A ffirmed.

John L. Webster and W. Ross King, for appellant.

B. H. Dunham, Herman Aye, Herbert S. Daniel and
John A. Moore, contra.

HAMER, J. ,

Plaintiff brought this action to recover damages in the
sum of $25,000 for an injury which, according to the peti-
tion, occurred by reason of the negligence of defendant’s
employees in prematurely starting a street car which plain-
tiff was attempting to board in the city of Omaha, the in-
jury requiring the amputation of plaintiff’s left leg. The
answer was a general denial. From a judgment on a
verdict in plaintiff’s favor for $12,000 defendant appeals.

The principal assignments of error relate to the over-
ruling of defendant’s motion for leave to withdraw a juror
and for a continuance of the case on account of the non-
appearance of two witnesses, and the overruling of de-
fendant’s motion for a new trial. A proper understanding
of these questions necessitates a review of some of the evi-
dence. According to plaintiff’s testimony, about 6 o’clock
on the afternoon of July 22, 1913, he was.returning from
work at Twenty-ninth and Dewey streets with two of his -
employees, Pat Moore and Nels Jensen. The three men
rode east to a transfer point at Sixteenth and Farnam
streets. While waiting for a north-bound car plaintiff
walked north to a flower store on the east side of Sixteenth
street, intending to purchase flowers. The store was
closed, and plaintiff returned to the corner. In the mean-
time a north-bound car had stopped at the northeast cor-
ner of the intersection to discharge and receive passengers.
A number of persons, including plaintiff’s companions,
boarded the car. When plaintiff arrived at the rear end of
the car it had not yet started. He grasped the hand-hold
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over the rear step and lifted his left foot, and as he was
placing it on the lower step the car gave a jerk forward,
causing his foot to slip as it touched the step, and causing
plaintiff to fall with his knee upon the step, his right foot
dragging on the ground. While plaintiff was in this posi-
tion the car proceeded about 20 feet before he was able to
lift himself upon the platform of the car. Moore and Jen-
sen were standing behind the conductor on the rear plat-
form. When le arrived at home he found blood on his un-
derwear and 4 scratch on his knee. He placed peroxide
. and turpentine on it. Later blood poisoning developed, and
plaintiff went to a hospital August 1, where his left leg was
-amputated December 18.

On defendant’s behalf there was evidence tending to
show that plaintiff had made a statement to defendant’s
claim agent August 11, 19183, while plaintiff was in the
hospital, and that he stated that he slipped while attempt-
ing to board a moving street car. There was also testi-
mony by the conductors and motormen operating cars on
Sixteenth street that no such accident as that which plain-
tiff narrated had occurred.

Moore and Jensen, who, according to plaintiff’s testi-
mony, were with him when the accident happened, failed to
appear at the trial though a subpeena had been served upon
them. When the trial commenced, March 3, 1915, plaintiff
caused a subpeena to issue for Moore and Jensen, which was
. served that afternoon. They did not appear at the trial.
That evening and again the next morning plaintiff made
inquiry at their lodgings, but was unable to locate them.
At the close of plaintiff’s testimony defendant requested a
a continuance on account of the absence of these men and
supported its request by affidavits signed by Moore and Jen-
sen May 30, 1914. Moore’s statement was that he was not
in Omaha July 22, 1913, when plaintiff testified the acci-
dent occurred, but that he was working on a farm in South
Dakota ; that February, 1914, plaintiff asked him to be a
witness in his case against the street railway company and
to testify that he was on the rear platform when the acci-
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dent occurred, and that affiant narrated such a story to
plaintiff’s attorney. Nels Jensen’s statement was that he
saw plaintiff injure himself in July, 1913, while running
to catch a street car, and that plaintiff had offered affiant
$25 if he would testify that he was on the street car July
22, 1913, and saw the accident which plaintiff claims was
caused by defendant’s negligence. Defendant contends
that it had exercised reasonable diligence to procure the
attendance of Moore and Jensen, and excuses its failure
to subpena these men on the ground that plaintiff testi-
fied that a subpena had been issued; that the record
showed that these men had been served; and that a week
before the trial the men had promised defendant’s counsel
that they would appear at the trial. The trial court held
that defendant had not made a showing of due diligence,
~and that it was not justified in expecting to prove its de-
fense by witnesses which it expected plaintiff to produce.
In overruling the motion for a continuance, was there
“an abuse of a sound legal discretion?” Rev. St. 1913,
sec. 7789. Johnson v. Mills, 31 Neb. 524, is cited by de-
fendant in support of its contention that it was not lacking
in diligence in relying on the promise of Moore and Jensen
to appear and testify on its behalf. In that case the absent
witness was a defendant whose interest in the result of
the action justified his codefendant in relying upon his
promise to attend. Ordinarily a party who fails to have a
subpena issued for a necessary witness and relies upon
the latter’s promise to appear and testify has not exercised
such diligence as requires a continuance in case the wit-
ness fails to keep his promise. Life Insurance Clearing
Co. v. Altschuler, 55 Neb. 341; 9 Cyc. 114. .
Under the circumstances of this case, reliance upon the
fact that plaintiff had issued a subpena summoning these
men a8 witnesses in his hehalf does not excuse defendant’s
lack of diligence. Some courts have held that a party who
relies upon the fact that his opponent has caused a sub-
peena to be served upon a witness is not entitled to a con-
tinuance in case the witness fails to appear, since the party
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seeking the continuance has not exercised diligence. Hutts
v. Shoaf, 88 Ind. 395; Moore v. Goelitz, 27 111. 18; Drake
v. State, 5 Tex. App. 649. Whether this rule should be
applied in all cases need not be decided. Under the cir-
cumstances of this case, however, there was good reason
for.denying a continuance for lack of diligence. The trial
court did not abuse its discretion in overruling the motion
for a continuance,

In support of its motion for a new trial, defendant pro-
duced affidavits by Moore and Jensen in which it was
stated that they left the state immediately after being
served with the subpcena ; that they were not induced to do
so by any person, but did so in order to avoid exposing the
false claim of plaintiff who was their friend, and that
when they learned that the trial had ended they returned
to Omaha. Defendant also filed affidavits made by five
other men who state that they were approached by plain- -
tiff to falsely testify that they saw the accident upon
which he bases his claim for damages. While it is stated
in the affidavits filed by defendant that it had no knowl-
edge of these witnesses until after the trial had ended,
there is not a sufficient showing of diligence. It is not
shown why such testimony and these new witnesses could
not have been discovered by exercising reasonable dili-
gence before the trial commenced. The name of one of the
five affiants, Sorensen, was disclosed to defendant in the
affidavit made by Moore eight months before the trial. De-
fendant was not surprised by plaintiff’s testimony. The
trial court did not err in overruling defendant’s motion
for a new trial. Butterfield v. City of Beaver City, 84 Neb.
417; Andrews v. Hastings, 85 Neb. 548; Dresher v. Beck-
er, 88 Neb. 619; Van Horn v. Cooper & Cole Bros., 88 Neb.
687. The rule in this state is: “A new trial should not
be granted a party on the ground of newly-discovered evi-
dence, unless he makes it appear that the newly-discov-
ered evidence is material for him, and that he could not by
the exercise of reasonable diligence have discovered and
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produced it at the trial.” Cunningham v. State, 56 Neb.
691; Butterfield v. City of Beaver City, 84 Neb. 417.
According to the evidence contained in the record, the
inception of the wound which caused the plaintiff to lose
his leg was due to the negligence of the defendant com-
pany in starting its car while the plaintiff was trying to
gef on board and in dragging the plaintiff some distance
before the car stopped. There is a conflict of testimony,
-and the jury might have reached a.different conclusion
from that which they returned in their verdict; but, as
there is evidence which sustains the verdict and the case
is not shown to have been improperly tried, we are unable
to set aside the verdict on the ground that it is clearly
wrong. “ A verdict, supported by competent evidence, will
not be set aside simply because it does not comport with
the conclusion which this court, as triers of fact, might
have reached.” German-American Bank v. Stickle, 59
Neb. 321; Beels v. Globe Land & Investment Co., 93 Neb.
733.
The judgment of the distriet court is therefore

AFFIRMED.

LLoyp CHENEY, v. STATE OF NEBRASKA.
Firep Jury 3, 1917. No. 19944.

1. Larceny: SUFFICIENCY oF EviDENCE. Evidence examined, its sub-
stance stated in the opinion, and the same held insufficient to sus-
tain a conviction of the crime of cattle stealing as charged in the
information.

2. Criminal Law: EviDENcE: CONFESSION. A statement of facts
claimed by the prosecution to be equivalent to a confession of
guilt will not be considered unless it is first shown to havé been
voluntarily made and without inducement. Jones v. State, 97
Neb. 151.

3. Larceny: Proor. In order to convict the defendant of the crime
of cattle stealing, the state must prove beyond a reasonable doubt
that the defendant participated in a larcenous taking of the prop-
erty with the intent to convert the same to his own use.
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4.

¢ InTENT. A felonious intent to convert the stolen property
to the defendant’s own use is a necessary element of larceny.

ERrror to the district court for Sioux county: WILLIAM
H. WESTOVER, JUDGE. Reversed.

Earl McDowell, for plaintiff in error.

Willis E. Reed, Attorney General, and Charles S. Roe,
contra.

HAMER, J.

The plaintiff in error, Lloyd Cheney, was tried in the
district court for Sioux county on the charge of stealing a
steer, and was convicted and sentenced to the penitentiary
for an indeterminate period of from one to ten years. He
brings the case here for review, and alleges certain errors,
the more important of which we will discuss.

The first assignment is that the evidence fails to sustain
the verdict. It is shown by the testimony that one Chester
H. Kramer, on whose premises the steer was kept at the
time it was killed, was also informed against, but not
prosecuted. The steer appears to have been running in
the pasture with Kramer's cattle, and had been there since
some time in July. It belonged to a man named Wolfe.
Kramer owned the ranch, consisting of about 1,440 acres,
and kept there from 40 to 150 head of cattle. He had
about 90 there December 10, 1914, He was a man
of family, kept house, and had men employed to assist on
his ranch. He had lived many years at Bancroft, Nebras-
ka, and moved from there up to Sioux county, and staid
there about two years, when he moved back to the eastern
part of the state and located at Pender, Nebraska, where
he was living at the time of the trial of Lloyd Cheney. When
Kramer moved up to Sioux county from Bancroft he took
with him John E. Marshall, a witness in this case. Mar-
shall was in the employ of Kramer on the ranch, and was
31 years old. He was a single man, and lived at
Kramer’s residence. He (Marshall) and Lloyd Cheney
worked for Kramer, the latter only a small part of the
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time. They had been building a shed for him. In this
shed the steer was killed about noon on the 10th day
of December, 1914. The defendant was a single man.
He lived with his sister, Mrs. Chris Morgan, and her
husband. He was accustomed to visit at Kramer’s, pre-
sumably with Ed. Marshall. Kramer testified on be-
half of the state that Cheney had staid at his house on
the night of December 9, 1914. It is undisputed that when
the steer was killed Kramer, the owner of the ranch, Ed.
Marshall, who was his hired man, and the defendant,
Lioyd Cheney, were all present and participated in the
butchering. Kramer testified that Lloyd Cheney “was
back and forth between the two places every day or so.”
He was then referring to his own residence and the Mor-
gan residence; that the defendant had been at his house
three or four times between Thanksgiving and the 10th of
December, 1914, and stayed over night two or three nights,
and after that that he was there nearly all winter. Prior
to the 10th of December, 1914, he had resided most of the
time at the Morgan residence, although the witness Kra-
mer testified that the defendant was first at one house and
then at the other. Kramer was informed against, but he
was not prosecuted. He testified on behalf of the state
and against the defendant. The older men, Kramer and
Marshall, were not prosecuted, but the young man was
prosecuted. Cheney does not seem to have received any
of the meat. Kramer, being a man of family and having
help employed, may have needed it.

The testimony of the main witness for the prosecution,
Chester H. Kramer, seemed to be introduced to show that
he (Kramer) was not to be blamed for butchering the
steer. He said Cheney had been riding over his (Kra-
mer’s), place with him, and that they had talked about the
ownership of the steer; that the conversation “naturally
took place” on the ranch “some time or other when we
were all together;” that, when riding over the place with
the witness Kramer, Cheney had made mention that “we
needed some meat;” that Cheney said: “This steer ought
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to be butchered before somebody came and claimed it.”
Kramer’s testimony makes Cheney apparently anxious
that meat shall be speedily furnished for the Kramer fam-
ily and also for the Morgan family, and Cheney is made
to appear anxious for fear the supply of meat will be lost
because somebody may come and claim the steer. For so
young a man, 21 years old, Cheney is made to show-a very
active and persistent anxiety to cause meat to be fur-
nished for other people’s families. Kramer lays the whole
blame of bringing the steer out of the pasture and up to
the shed upon Cheney. He has Cheney rope the steer, and
he says that no other person helped Cheney. But Mar-
shall, Kramer’s hired man, who was then working for
Kramer testified that Cheney did not rope the steer until
Kramer and Cheney had together driven the steer up to
the shed. Marshall testified: “Well, sir, I dow’t know
whether they drove him in (to the shed) or roped him
and dragged him in:” but Marshall remembered that the
day the steer was killed Kramer had gone over to Mor-
gan’s place in the morning, and further remembered that
Kramer was with Lloyd Cheney when they got the steer
and brought it in. e says that he (Kramer) “come in
with him. Q. YWas he walking or horseback? A. I
think he was horseback.” Mrs. Chris Morgan testified
that the morning of the day when the steer was killed
Kramer came over to her house and asked her brother in
her presence “if he would go over and help him butcher,”

and that her brother “told him he would,” and then that
they sharpened their butcher knives on the grindstone
before they went over to Kramer’s, and that the night be-
fore that particular night her brother had stayed at Kra-
mer’s. Her statement as to where her brother stayed on the
night of the 8th of December is corroborated by Marshall’s
testimony. Marshall testified that he (Marshall) was
working for Kramer on the 10th of December, 1914, and
. that the steer was butchered that day about noon, that
Cheney “was there helping off and on,” and that Cheney
did not stay at Kramer’s the night before the steer was
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killed. Marshall testified that he (Marshall) slept at
Kramer’s the night before the steer was killed, and testi-
fied as follows: “Q. You may tell the jury whether
Lloyd Cheney staid in that house that night or not. A.
Well, sir, T don’t just remember; I don’t think he did,
though. Q. Who staid in the ranch house that night?
A. Mr. Kramer and Mrs. Kramer, Mrs. Bonsel, and my-
self.” On the morning of the day when the steer was
killed Kramer left his hompe to go to Morgan’s residence,
presumably. Marshall so testified, and Mrs. Morgan saw
Kramer there at her house and heard him ask her brother
to come and help butcher, and Cheney himself so testified.
At Morgan’s place they sharpened their butcher knives,
and then went over to the shed on Kramer’s place, where
they were going to kill the steer as soon as they got it out
of the pasture and drove it up there. Cheney testified
that Kramer came to Morgan’s place that morning and
asked him (Cheney) if he could go and help butcher, and,
when he said that he could, asked him to get a couple of
butcher knives, and then, when he got the knives, they
went out to the grindstone, and Kramer turned the grind-
stone and Cheney held the knives on the stone so that they
might be sharpened. As they went to Kramer’s through
Kramer’s pasture they picked up the steer. The steer and
other cattle were running in a pasture of 600 to 800 acres
belonging to Kramer. They (Kramer and Cheney) were
both on saddle horses. Cheney so testified, and he is cor-
roborated by Marshall. When they got the stcer up to the
shed then Cheney roped it, and when they got the steer
into the shed Marshall tried to kill it with an ax, but, as
“the steer would not stand still, Marshall failed in his ef-
forts to kill it, and then he (Cheney) shot the steer with a
revolver, and in that way killed it. Marshall had known
Kramer at Bancroft, and came up from there with him to
Sioux county, and worked for him and remained with him
about 14 months and until after the steer was killed. Mar-
shall testified that Kramer and Cheney came in with the

steer together. He supposed that they came from the pas-
101 Neb.—30
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ture. He remembered that “they were both there with the
steer. * * * Q. And how close to the shed were they?
A. I don’t know; they were right close to it, though.
* # * Q. What is your best recollection as to whether
Kramer was on horseback or on foot? A. 1 am satisfied
he was on horseback that morning. Q. At this particular
time. A. Yes; he had his horse down there then, when
they was down there at the shed.” When asked how
‘Kramer came over to Morgan’s place on the morning of
the day when the steer was killed Mrs. Morgan answered :
“He was on horseback.” Marshall also testified that Kra-
mer told Cheney “to go ahead and shoot it,” meaning the
steer. This was after Marshall failed to kill it with an ax.

There was some kind of an arrangement by which Kra-
mer was not to be prosecuted. That Kramer should show
anxiety to secure the conviction of Cheney was natural if
it in any way affected the proceedings touching himself.
That some sort of an understanding was arranged between
the county attorney and Kramer is shown by the county
attorney’s testimony, which is very candid. The county
attorney testified: “Q. Mr. Baker, tell the jury what ar-
rangement you have made with Mr. Kramer as to immu-
nity in the case of the state of Nebraska against Kramer,
implicated in this case. * * * A. In the case of the
state against Kramer, you mean? Q. Yes, sir. A. In
that case the facts came to my knowledge that there had
been a butchering down near Glen, and that both Cheney
and Kramer were implicated in this butchering, and I be-
lieve that the sheriff first brought the information to me
about that; * * * and he (the sheriff) brought Kra-
mer to my office in the courthouse; and I believe that there
Kramer related all about this butchering, and made an af-
fidavit to what had happened down there, and I told Mr.
Kramer that I could not guarantee him anything, but that
I would say to the district judge that he had turned state’s
evidence, and that if he would do the square thing that I
would give him a recommend to the judge.” In any event
Kramer would seem to have been quite active, and his ac-
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tivity was directed against Cheney. He muy have been
trying to earn the recommend.

The youngest man in the company was selected seem-
ingly as the person upon whom to inflict punishment. The
jury were not satisfied, and did not wish to inflict the pun-
ishment upon young Cheney which their verdict called
for, because they recommended his pardon. When a rec-
ommendation for a pardon comes from a jury in a cattle
country and in a cattle-stealing case, it may be said that
there is some substantial reason for it. In the-verdict in
this case the jury said: “But this jury strongly recom-
mends that the defendant be pardoned.”

The defendant testified that he staid at the home of his
sister, Mrs. Morgan, on-the night before the steer was
killed, and that his sister’s husband, Chris Morgan, was
away from home at that time, and that his sister and her
two little children were the only persons there except him-
self; also that he had never talked with Kramer or any
one else concerning a desire to help in butchering the steer
“which was afterwards butchered;” that Kramer came
over to Morgan’s place on the morning of the day when the
steer was killed, and that he was riding a little buckskin
pony; that it was then that Kramer asked for the butcher
knives and asked the defendant to help bim butcher, and
that he (Cheney) agreed to do so, and that together they
then sharpened the knives on the grindstone, and that he
(Cheney) got his saddle horse and” went home with Kra-
mer, and that Kramer said that the steer that he was going
to butcher was on the north quarter, and that they then
took the one that was butchered and 12 or .14 others and
drove the bunch up together; that Kramer said, “Let’s
kill him in the shed we are building,” and that the shed
would “be a windbrake;” that he (Cheney) then caught
the steer (with a rope) and dragged it into the shed “out
of the wind;” that Kramer said to “knock it in the head ;”
that they hit it a time or two with an ax and could not hit
it right, and Kramer said, “ ‘Cheney, shoot him, and I
had a revolver on my saddle, and I shot it, and Mr. Kra-
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mer cut its throat;” that at that time he (Cheney) had no
knowledge as to who owned the steer, and thought it be-
longed to Kramer, and that Kramer said it did; that the
witness saw Marshall come in; that the witness was sit-
ting down scraping the neck of the steer, and he heard
“something sizzling in the fire,” and that he looked back
and that there was a piece of hide in the fire; that the wit-
ness inquired what was being done, and that Kramer said,

“That’s none of your damn business;” that a piece of hide
had been cut out, and it was that which was sizzling in the
fire; that the witness was about ten feet from the fire;

that the witness ate supper at Kramer’s, and after that
went home. The defendant explained that Kramer. came
over on the day when the steer was killed and asked him to
come over and help butcher that day, and that he said,
“Yes; I guess so.” He had been at Kramer’s the day be-
fore, and was then working on the shed, but that night he
W ent home. He did not seem to have a guilty knowledge
concerning the butchering of the steer for the purpose of
appropriating it. His testimony was corroborated for the
most part by all the witnesses who knew the facts except
Kramer, who was peculiarly circumstanced. Kramer tes-
tified that at the time of butchering the steer Cheney
threw the piece of hide in the fire which bore the brand
that was on the steer. Kramer’s testimony was disputed
by the evidence of both Cheney and Marshall. They both
testified that it was Kramer who threw the piece of hide
in the fire, and they substantially agree as to the indig-
nant inquiry which Cheney made of Kramer concerning
what he was doing when he threw the piece of hide in the
fire. Marshall testified as follows: “Q. Did you see any
skin or hide in the fire burning? A. Yes, sir. Q. Did
you hear anything said by the defendant to Mr. Kramer at
that time? A. I heard them talking; I thought they was
in fun, and I didn’t pay much attention, Q. What was
said by Lloyd (Cheney) to Kramer? A. Lloyd asked
him what he was doing. Q. And what was the reply?
A. I don’t remember whether he said ‘darn’ or ‘damn’;
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he said it was none of his business anyway. Q. What
was Lloyd doing at that time? A. Well, sir, I don’t just
remember; he was up at the head end of the steer »  This
puts Cheney at work where he could not have been cutting
out the brand and throwing it in the fire. Cheney’s inquiry
as to what Kramer was doing related to Kramer’s act in
cutting out the piece of hide bearing the brand and throw-
ing it in the fire. Kramer resented Cheney’s right to inter-
rogate him. If Cheney had been an aecomplice of Kramer
he would not likely have made such an inquiry in such a
way. He would not have been surprised and angry. The
point of counsel for the defendant that the evidence is in-
sufficient to sustain the verdict has much to support it.
There is no evidence that supports the charge against the
defendant except Kramer’s testimony. Kramer also testi-
fied that he thought Cheney had told him, he was not sure.
Kramer tried to lay all the blame for what was done in
butchering the steer upon Cheney, except that he acknowl-
edged that he and Cheney took the hide off. Kramer tes-
tified to the brand and called it a double “T.” He rememn-
bered also that a fire was built inside of the shed so that
they could warm their hands by it while butchering the
steer, but he was sure that Cheney destroyed the brand
by cutting it out and putting the piece of hide on which it
appeared in the fire, and he tried to put Chris Morgan in
the deal, athough Morgan was not at home and was not
shown by any testimony to have had anything to do with
the theft. The purpose of this was probably to create sus-
picion against Cheney because he lived with his sister and
brother-in-law.

The defendant was born in Box Butte county, Nebras-
ka. His father took him along with him to Alabama when
he was about nine years old, and subsequently the son re-
turned to Nebraska and to the old neighborhood where he
was born, and when his sister got married he made his home
with her and her husband, Chris Morgan. He got employ-
ment at such work as he could get.
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The county attorney in his cross-examination of Cheney
seemed to attempt to make a point of some sort against
Cheney because, when Kramer and Cheney were on their
way to Kramer’s place from Chris Morgan’s residence,
they picked up a bunch of cattle on Kramer’s land and
drove them and the steer that was to be killed down to the
shed. It is a matter of common knowledge that one steer
by himself is hard to drive, but he is easy to drive if he is
with ten or a dozen other.steers and they are all driven
together. It is almost impossible to drive one hog by him-
self, but a dozen hogs may be driven together readily.
This is common farm knowledge. The thing that they
were doing was driving that one steer down to the shed so
that he might be butchered, but they took the other cattle
along so that one steer would be easy to drive. It
was done under the direction of Kramer. It was Kra-
mer’s adventure. We are unable to find other testimony
than Kramer’s to the effect that Cheney knew that the
steer belonged to some other person than Kramer. As to
Kramer, the killing of the steer was theft because he was
killing the steer to appropriate it and to use the meat. As
to Cheney, the steer was to be killed for a lawful purpose,
and he helped in the killing and butchering because Kra-
mer asked him to do so. There is a failure of proof to con-
nect Cheney in a felonious way with the killing of the
steer.

There seems to have been an effort on the part of the
sheriff to get Cheney to plead guilty before the county
judge at the preliminary hearing. With the view to secur-
ing such a plea, the sheriff refused to tell Cheney whether
“Kramer had turned state’s evidence,” but told him that
he (the sheriff) “knew all that Kramer and Marshall knew
about it.” If Kramer was giving a false account of the
killing of the steer, which he seems to have been doing,
and this false account was carried to Cheney by the sher-
iff, it would justly excite the apprehension of Cheney, and,
entirely independent of his guilt or innocence. Cheney
might fairly and reasonably conclude that Kramer, and
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the sheriff himself, would give just such an account of the
butchering of the steer as would result in his (Kramer’s)
acquittal and in Cheney’s conviction. Under this sort of
an account of the sheriff to Cheney the latter appears to
have said, according to the sheriff: “Well, then, I will go
to the pen as sure as hell.” The sheriff further testified:
“Q. Did the defendant at that time say anything further
to you in regard to the killing of the steer? A. Why, he
said they had killed a steer, but he thought it was Kra-
mer’s when he kiled it.” Marshall was never arrested or in
any way charged with stealing the steer, but Sheriff Hill
‘seems to have tried to leave the impression with Cheney
that both Kramer and Marshall “had turned state’s evi-
dence,” which of course Marshall could not have done with-
out being charged with the commission of the crime. Hill
testified: “Q. And you knew there was no warrant out
for Marshall? A. Yes, sir. Q. And did he (Cheney)
not tell you after you told him that Ed. Marshall and
Kramer had turned state’s evidence that if they turned
state’s evidence they have jobbed me, and I probably will

have to do time? A. Yes, sir; he told me that.”

While the sheriff, Hill, finally denied that he had told
Cheney that Marshall had turned state’s evidence, he
(Hill) had talked to Cheney in such a way as to induce
that belief upon Cheney’s part. Hill denied that he told
Cheney that on the train, but said he told him that “in the
jail.” This was deception. The county attorney either
did not know that Kramer and Cheney together drove the
steer up from Kramer’s pasture, or he desired to use the
evidence for the sole and exclusive purpose of convicting
Cheney. In his questions the county attorney is not
shown by the record to have asked whether Kramer helped
to drive up the steer from the pasture, but he starts in
with the narrow inquiry concerning what happened at the
shed. At the shed Cheney, who had been asked by Kra-
mer to help butcher, threw the rope around the steer’s head
and put the other end of the rope on the horn of his saddle
and pulled the steer into the shed. When Marshall failed
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to kill the steer with the ax, then Cheney shot it at Kra-
mer’s request. Examination of Kramer by the county at-
torney: “Q. And how did this steer come to be in the
shed? A. It was taken there. Q. Taken there by whom?
A. Mr. Cheney. Q. How did he take it there? A. Hé
had a rope on him and took him in with a saddle horse.”
The witness, John E.: Marshall, seems to have also been
called IEd. Marshall. He tried to be fairly honest. Kra-
mer at the preliminary testified that he did not ask Cheney
to come over to his house and help him butcher, and that
he was in the house with Mrs. Chris Morgan. He testified
he was there while the knives were being sharpened, but
afterward at the trial insisted that he was wrong in his for-
mer testimony, and that he was not with Mrs. Chris Mor-
gan at the time the knives were sharpened, but that the
knives were sharpened at his (Kramer’s) place on his
grindstone. He testified that he did not think that he had
asked anybody to help him butcher the steer except Ed.
Marshall, the man who worked for him. He did not think
that there was a grindstone at Marshall’s place. He so
testified.

When Kramer was asked if he had sold part of “this
carcass,” he answered that he had not. When asked if he
had sold some of the carcass to Scott Chalfaunt, he an-
swered, “Yes, sir,” but subsequently amended it by saying
that he had sold some of the meat of the second animal
butchered, and that Chalfaunt “took a full quarter.” He
did not know whether the meat of this first steer had
lasted until February, 1915.

While this case may be tried again, it is perhaps well to
consider some of the other alleged errors. Kramer testi-
fied in such a way as to cast suspicion upon the defendant
by reason of what he (Kramer) said independently of his
direct testimony. “Q. Who was the first man that sug-
gested butchering this animal? A. Chris Morgan. Q.
That is the brother-in-law of the defendant? A. Yes,
sir.” Counsel for the defendant moved to strike this out
as hearsay and not binding on the defendant. The motion
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was overruled, and the defendant excepted. Morgan was
never arrested. Morgan was never charged in any way
with being implicated in the theft, and this appears to
have been done to give Cheney a rap. It was done upon
the theory that the defendant would be guilty of any bad
sentiment that Morgan might entertain.

In Wallace v. State, 91 Neb, 158, it was said: “In order
to convict the defendant of the crime of larceny, as charged
in the information, the state was required to prove, be-
yond a reasonable doubt, that defendant participated in
the larcenous taking of the hogs in question from the com-
plaining witness. We think the evidence was insufficient
to establish that fact beyond a reasonable doubt.”

If Kramel’s testimony is to be taken as true, then, and
then only, is there enough evidence against Cheney to cre-
ate any suspicion of his guilt. If we follow the example
laid down in the Wallace case, we will reverse the judg-
ment of the district court. It should be remembered that
Kramer boldly expressed the desire to appropriate the
steer. Such testimony should not be permitted to deter-
mine the guilt of any person unless it is corroborated by
other evidence worthy of belief. The defendant never had
the steer in his possession. He did what Kramer re-
quested him to do. He helped to kill and butcher the
steer, but he found it in Kramer’s possession on Kramer’s
ranch, and he left it in Kramer’s possession at Kramer’s
shed. He did not remove the steer, and therefore there was
no asportation, and consequently there could be no theft.
Asportation, nonconsent of the owner, and a felonious in-
tent to thereby convert the stolen property to the defend-
ant’s own use are necessary elements of larceny. Ladeaus
v. State, T4 Neb. 19.

After Kramer butchered the steer Cheney visited with
Marshall, who was Kramer’s hired man.

The judgment of the district court is

: REVERSED.
SepewiICK, J., not sitting.
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RoBERT MCQUILKIN, APPELLEE v. JOHN E. FORD ET AL,
APPELLANTS. ’

FiLep JuLy 3, 1917. No. 19594.

1. Mortgages: FoRECLOSURE: DISTRIBUTION OF PROCEEDS. One.holding
a deed of real estate, given to secure him in the payment of any
advancements made by him, and who pays one of a series of notes
secured by-a mortgage on the real estate, is not entitled, in pro-
ceedings by the mortgagee to foreclose the mortgage, to share
pro rate in the proceeds of the mortgaged property.

: INsuraNcE. In the absence of any agreement therefor, the
mortgagee is under no obligation to insurg buildings on the mort-
gaged premises, nmor to prosecute at his own expense a disputed
claim for insurance on account of a prior policy which he had held,
covering the building destroyed.

AppPpAL from the district court for Red Willow county:
ErNesT B. PerrY, JUDGE. Affirmed.

Lambe & Butler, for appellants.
G. E. Simon and H. W. Keyes, contra.

CorNisH, J.

In this action plaintiff seeks foreclosure of a mortgage
securing notes given to him as part of the purchase price
for land sold, making Ford, mortgagor, and Ballah, then
holder of the legal title, defendants. Ford in his answer
claims certain credits on the note and $1,500 credit on ac-
count of the plaintiff’s failure to recover insurance on a
building destroyed by a wind-storm. The defendant Bal-
lah, by way of cross-petition, also asks foreclosure of a
$2,100 note, being one of the notes secured by the mort-
gage. Plaintiff in his reply denies liability on account of
the wind-storm destroying the building, and denies that
the $2,100 note in Ballal’s possession was assigned to
him; alleges that it was paid, and that his lien for the re-
maining notes is superior thereto. The trial court found
cenerally for the plaintiff; found that Ford should be
-vedited with $80 interest on the notes; that no liability
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existed on account of the destruction of the building; that
there was due defendant Ballah from Ford $2,100 on ac-
count of the note set forth in the answer and cross-peti-
tion; and gave Ballah a lien upon the land inferior, how-
ever, to that of the plaintiff.

The defendant Ballah assigns as error the judgment of
the court in making his lien inferior to that of the plain-
tiff.

When the $2,100 note became due the plaintiff took it to
the bank where it was made payable, and asked for and
received from the cashier of the bank the amount of money
due. The cashier at the time wrote an assignment to him-
self, as cashier, on the back of the note, which plaintiff
signed. No negotiations for a transfer of the note were
had between them, and the plaintiff did not know that he
was assigning the note. Afterwards the defendant Ballah
paid to the bank the amount of the note; it was stamped
“paid” by the bank and delivered to him.

1t appears that prior to this time Ballah, who had been
president of the bank, and was then vice-president, living
at Norfolk, had spoken to the cashier about the note, say-
ing, as tesmﬁed to by the cashier, that when the note was
presented the bank should “take it up and hold it for him;”
that he wanted the bank to “carry him in the bank.” In
the original sale of the land all of the negotiations were
with Ballah. TFollowing the sale Ford gave a deed of the
land to Ballah, who testified that it was intended to ope-
rate as a mortgage. All payments had been made by Bal-
lah.

The bank never undertook to assign the note to Ballah
or to purchase it for him. When it received the final
payment from Ballah, it very properly stamped the note
“paid.” This should have been and we think was in- -
tended by the parties as a payment, so far as the plaintiff
was concerned. The trial court did not find there was an
assignment of the note to Ballah, but gave him a lien in
the amount of the note inferior to that of plaintiff. This
may have been proper relief in equity. No objection was
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made to it. We are of opinion that the defendant Ballah
was not entitled to a pro rata share of the proceeds of sale
on foreclosure; nor to have his lien, if any, equal in prior-
ity to that of plaintiff.

At the time of the sale of the land the plaintiff held
some unexpired insurance upon the buildings, including
_ the one destroyed in the wind-storm, and attempted to sell

the insurance to the purchaser. Ballah, who negotiated
the purchase, declined to buy, as he wrote insurance him-
self. When the building was destroyed the plaintiff inter-
viewed the insurance agent, who advised him that nothing
could be recovered because the building had been too long
unoccupied and because of the change of title. Whether
this would have been a good defense or not, plaintiff, un-
der the circumstances, owed no duty to either of the de-
fendants touching the insurance.

On examination of the testimony, we are of opinion that
the court did not err in the credit allowed on interest as
found in the decree.

AFFIRMED.

HAMER, J., not sitting.

BRIDGET MCNEA ET AL, APPELLANTS, V. JOHN MORAN ET AL.,
APPELLBES.

Firep JuLy 3, 1917. No. 19603,

1. Witnesses: CoMpETENCY. In an action involving title to real estate
the wife, whose husband claims ownerghip as purchaser under an
oral agreement, is not an incompetent witness to a conversation
had between her husband and the vendor, since deceased, in
which she took no part.

2. Specific Performance: PAROL CoNTRACT: EVIDENCE. “The law s
well settled in this state that an oral agreement to convey real
estate will be specifically enforced where the evidence of such agree-
ment is clear and satisfactory, and the plaintiff has fully per-
formed on his part.” Harrison v. Harrison, 80 Neb. 103,
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3. Equity: LAcHES. One in possession of land may rest in security
until his title or possession is attacked, and a failure to appeal
to equity during that period will not prejudice his right either to
quiet his title or to assert an equity against the holder of the
legal title.

AprEArn, from the district court for Kearney county:
Harry S. DuNGAN, JUDGE. Affirmed.

Lewis C. Paulson, C. F. Shaver, G. N. Shaver and J. H.
Robb, for appellants.

J. L. McPheely, contra.

CoRNISH, J.

On July 29, 1913, Patrick Moran died, leaving as heirs
three brothers, three sisters, and three children of a de-
ceased sister. He held title to 480 acres of land. This ac-
tion is for partition. The controversy is over the owner-
ship of 240 acres of the land, claimed by John Moran, one
of the brothers, and a defendant in this action, under an
alleged oral contract of purchase, made IFebruary 10, 1905,
the consideration therefor being services rendered for 20
years prior thereto, work of John and children on the
farm, board and care given Patrick, and payment by John
of a $1,000 mortgage, then existing on the farm. John
asks that title be quieted in him. The trial court found
in favor of John and quieted title in him. Certain of the
other heirs have appealed.

John sought to show on the trial that immediately after
purchasing the land he took possession, iniproved it, and
held open and adverse possession thereof for over nine
years and up to the time of Patrick’s death; that he paid
the $1,000 mortgage and fully performed the contract on
his part.

An extended discussion of the testimony is not neces-
sary. Patrick was an old bachelor. He homesteaded in
1876. In 1885 John, with his wife and the two children
then born, came west from Ohio, and they all lived to-
gether until Patrick’s death. The other heirs lived in

Ohio and Ireland.
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While there may be some room for doubt, we a:e con-
vinced that the agreement, which John alleges, was made
and carried out, all save the making of the deed. John
took the land, fenced it, kept the crops, paid the taxes,
and was understood to own it. The testimony of the mem-
bers of his family, showing the details of the transaction
from numerous conversations; the payment of the $1,000;
Patrick’s statement to the assessor that John owned it;
his statements to the church committee; to the banker
who paid taxes for them; to the carpenter who built a
house on Patrick’s land; to Frank Stenson who wished to
trade for part of the land; all to the same effect, do not
leave much room for doubt as to Patrick’s understanding.
Such being the situation, title should be quieted in John.

Complaint is made that the trial court submitted ques-
tions of fact to the jury. Courts of equity can do this for
the judge’s enlightenment. On appeal the case is tried in
this court de novo. , .

Error is assigned in permitting John’s wife to testify
to conversations had, not between the deceased and her,
but between the deceased and John, which she overheard.
Such evidence is admissible under the Code. [In re Estate
of Powers, 79 Neb. 680; Holladay v. Rich, 93 Neb, 491.

John had been in possession of the land with Patrick as
tenant before the agreement of purchase. It is urged that
there is not competent evidence to show John’s possession,
or improvements, or payments, made under the oral con-
tract, to take it out of the statute of frauds, and cases are
cited bearing upon that question. Where the evidence of
such oral agreement is clear and satisfactory, and the pur-
chaser has fully performed on his part, the contract is no
longer within the statute of frauds, and cases, bearing only
upon what possession, what improvement, or what part
payment will be sufficient to take the case out of the stat-
ute, are not in point. Harrison v. Harrison, 80 Neb. 103.

It is urged that the oral agreement is not clearly and
satisfactorily shown. As applied to the evidence of some
of the witnesses, members of his family, this is true, Itis









































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































