Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub/
08/15/2026 10:50 PM CDT

444 NEBRASKA REPORTS. [VoL. 99

Peterson v. Hartford Fire Ins. Co.

PAUL PETERSON, APPELLEE, V. HARTFORD FIRE INSURANCE
COMPANY, APPELLANT.

FiLED MARCH 4, 1916. No. 18743.

Compromise and Settlement: Fraup: EVIDENCE. Evidence examined, its
substance set out in the opinion, and held to support the verdict.

APPEAL from the district court for Washington county:
ALEXANDER 'C. TROUP, JUDGE. Affirmed.

Gurley, Woodrough & Fitch, for appellant.
Herman Aye, A. W. Jefferis and F. S. Howell, contra.

MoRrissey, C. dJ.

This is an action to recover on a settlement of a liability
created by a policy of fire insurance. From a verdict and
judgment in favor of plaintiff, defendant appeals. This

_is the second time the case has been in this court. The
former opinion is found in 93 Neb. 448; the opinion being
controlled by its companion case, Springfield Fire & Ma-
rine Ins. Co. v. Peterson, 93 Neb. 446. The facts are suffi-
ciently stated in the two cases mentioned and will not be
repeated here. On the retrial of the case, defendant filed
an amended answer alleging that the agreement of compro-
mise and settlement was fraudulently procured, and the

_ court instructed the jury to the effect that the question
to be determined was: Did the defendant enter into the
adjustment and compromise settlement by reason of any
fraudulent representation or deception practiced by plain-
tiff? No complaint is made of this instruction, and we
will assume that this issue was practically the only one on
which the jury passed. Defendant contends that the adjust-
ment and settlement on which recovery is had was so clear-
ly shown to have been obtained by fraud that there is no
room for an honest difference of opinion, and therefore
the verdict and judgment are not sustained by sufficient
evidence. This is the only point urged in the brief, and
will be the only question considered.
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There is now no contention that there was any fraud
in procuring the insurance, or that the property was over-
insured. Neither is there any suggestion that there is any
suspicious circumstance connected with the fire. During
the fire the linotype machine was drenched with water
and became covered with debris. The roof was burned
off the building, and plaster and cinders literally covered
the machine. The timbers on which the machine rested
were burned to such an extent that plaintiff and defend-
ant’s adjuster thought it unsafe to go about the machine
very much for fear the timbers might give way, and they,
together with the machine, be precipitated into the base-
ment. The adjuster did not regard himself as competent
to pass on the damage, and between them it was arranged
to have an experienced. linotype man from Omaha look
the property over. At the suggestion of plaintiff, a man
named Bush, who had helped to install the machine, was
procured, and he, together with plaintiff, looked the ma-
chine over; but, for the same reasons that deterred the
adjuster and plaintiff from making a careful examina-
tion, he refrained from removing the debris from the ma-
chine, but took a long distance view of it, and then made
a report in writing stating: “Upon inspection I found the
following parts necessary to equip the machine so as to
put it in running order.” He then gave a list of parts by
taking a catalogue of parts, listing them, with the prices
given in the catalogue. This report showed the total
amount required to be approximately $1,900. Bush read
from this catalogue while Peterson did the writing, and
together this statement was prepared. The claim is now
made that this report of loss was worked out by Pe*~rson

and Bush for the purpose of defrauding defendant; that

it is untrue; that defendant was deceived thereby; and
therefore a recovery cannot be had thereon.

Plaintiff testified that, after this report had been made
to the adjuster, he had a conversation with the adjuster,
that they went over the matter together, and the adjuster
said that the statement made by Bush was not a state-
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ment of the loss, and did not purport to be the loss at all,
but that it was a statement of what it would cost to
“pebuild the machine,” while defendant was liable only
for the actual loss, and he made an offer to pay the amount
on which scttlement was finally made. There is a letter
in the record from the adjuster which fully corroborates
the testimony of the plaintiff. It says: “We are unable
to understand from what Mr. Bush figured in making his
estimate, as to our minds it is entirely out of proportion
with the actual damage sustained by fire, and we must say
to you frankly that we cannot consider this estimate as a
basis for settlement.” The correspondence discloses that
after Bush made his report defendant had arranged for
an expert from the factory making the linotype machine
to inspect the loss. And this inspection would have been
made had not plaintiff accepted defendant’s offer of settle-
ment. Tt is quite evident that neither plaintiff nor defend-
ant’s ad]uster removed the debris from the machine or
made as careful an examination as they ought to have
made before undertaking to adjust the loss. No doubt,
each honestly believed that the machine was greatly dam-
aged. It subsequently developed that the debris w hich fell
on the machine had protected it from the fire and that it
had suffered very little damage.

Defendant, in its brief, lays much stress upon the lan-
guage of the report made by Bush and the fact that it
was prepared in the office of plaintiff and to some extent,
at least, under his direction. But the subsequent conduct
of defendant’s adjuster and his correspondence fairly show
that he did not rely upon this statement, and we think it
may be reasonably inferred that, having seen the property,
he relied on his own judgment and thouoht at the time
he was making an advantageous settlement. Here we
have two parties dealing at arm’s length, each seeking to
make the best settlement attainable. They do make a -
settlement. Afterwards it is discovered that one has
gained an advantage thereby, but for this reason alone we
cannot set their agreement aside. If, when the debris was
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removed and the machine examined, it were found that
the damage exceeded the amount of the settlement, it fs
not unlikely defendant would have taken advantage of
the agreement made and would have enforced it. The ver-
dict of the jury has ample support in the evidence, and
the judgment is
AFFIRMED.
SEDGWICK, J., not sitting.

CHARLES B. WRIGHT ET AL., APPELLEES, V. Lizz1p
PFRIMMER, APPELLANT.

FiLep MarcH 4, 1916. No. 18363.

1. Deeeds: COVENANTS: RIGHT To ENFORCE. Where the owner of a tract
of land subdivides it into lots and makes public a general plan of
improvement or development and executes deeds to the lots with
uniform restrictive covenants pursuant to the general plan, pur-
chasers may enforce such covenants against each other.

2. : : . Purchasers of lots cannot enforce against
each other restrictive covenants imposed upon their respective lots
in a deed to their common grantor, when such covenants were not
part of a general plan of improvement, but were imposed for the
benefit of other land retained by the original owner.

ENFORCEMENT: BURDEN oF Proor. In a suit by a
prior grantee to enforce a restrictive covenant in the deed of a
subsequent grantee from the common grantor, the burden is on
plaintiff to prove that such covenant was intended for the benefit
of his land.

ArPEAL from the district court for Douglas county:
Howarp KENNEDY, JUDGH. Reversed and dismissed.

Mahoney & Kennedy, for appellant.

Warren Switzler and H. W. Morrow, contra.,
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BARNES, J.

This is a suit to enjoin defendant from using a resi-
dence lot in Omaha for rooming and boarding purposes
in alleged violation of restrictive covenants in her deed.
From a decree granting an injunction, she has appealed.

Plaintiffs are not parties to the conveyance through
which defendant acquired title, and their right to an in-
junction is challenged on the ground that the restrictive
covenants do not inure to their benefit. The covenants in
question are as follows:

“Subject, however, to * * * the following restric-
tions and agreements which shall be-considered and con-
strued as covenants running with the land for a period
of 25 years from the 17th day of May, A. D. 1909:

“(1) That for 25 years from the above date, said prop-
erty shall be used for residence purposes exclusively and
there shall only be erected thereon one separate private
residence with the necessary stables and other outhouses
in connection therewith, the residence herein specified not .
to include any apartment house, flat or connected house
of any description.

“(2) That any residence erected on said property shall
be fronted on Cuming street and the front line thereof
shall be placed as nearly as practicable in line with the
residence now located on west 50 feet of lot 11, block 12,
Bemis Park.

“(3) That any residence erected on said property shall
cost not less than $3,500.”

The accompanying map is an aid in understandmg the
facts:
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Defendant owns a lot composed of parts of lots 10 and
11, in block 12, Bemis Park, an addition to Omaha. Lots
9, 10 and 11 were originally owned jointly by Mrs. E. W.
Nash and her son-in-law, L. F. Crofoot, and were after-
wards subdivided into four lots. The grounds of the
Methodist Hospital, east of these lots, had been purchased
at an earlier date from Mr. Ndsh without restrictions.
Diagonally across the intersection of Cuming and Thirty-
eighth streets, Mrs. Nash owned a tract of land having a
frontage of 150. feet on Cuming street, where she had re-
sided for many years. Of the four lots mentioned, the one
on the east was conveyed to plaintiff Wright on June 27,
1907. The lot -adjoining the hospital grounds was con-
veyed to Frederick L. Smith, December 11, 1906. Sub-

99 Neb. 29
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sequently, Mrs. Nash conveyed all of her real estate, for
the purpose of management, to the C. B. Nash Company,
in which she was the principal stockholder. May 17, 1909,
George W. Garloch purchased the other two lots subject
to the restrictions contained in defendant’s deed, and,
after building a house on each, sold the lot adjoining the
Wright property to defendant March 15, 1909, and the
other to plaintiff Beeman March 5, 1910.

The covenants in the Smnith deed were as follows:

“Subject, however, to the following covenants which are
hereby expressly made to grantors, their heirs, executors,
administrators and assigns, by Frederick L. Smith, for
and as binding upon himself, his heirs, executors, adminis-
trators and assigns, to wit: (1) That said property shall
be used for residence purposes only; (2)- that any resi-
dence erected thereon shall cost not less than twenty-five
hundred dollars ($2,500) and that the front line of same
shall stand at least thirty-five (35) feet from the south
line of said property; (3) that these covenants shall be
considered and construed as covenants running with the
land.” ’

The covenants in the Wright deed were as follows:

“Subject to the following restrictions and agreements
which shall be considered and construed as covenants run-
ning with the land:

“(1) That said property shall be used only for the
purpose of erecting thereon one separate, detached pri-
vate residence. The term residence as herein used shall
not include an apartment house, brick flats, or connected
or adjoining houses of any description.

“(2) That said residence shall cost, when completed,
not less than $4,500.

“(3) That said residence, when erected, shall front
south on Cuming street, and the front line thereof shall
stand at least thirty feet from the south line of said
property.”

May the restrictive covenants in defendant’s-deed be
enforced at the suit of plaintiffs, who are not parties to
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that deed? Authorities on this subject are collected in
37 L. R. A. n. 5. 12, in a note to Korn v. Campbell, 192
N. Y. 490. In general, such a covenant may be enforced
by another grantee of the common grantor only when it
was made for the benefit of the adjacent land. WWhen sim-
ilar covenants are inserted in deeds from the common
grantor pursuant to a general plan of improvement or de-
velopment made public by the grantor, each grantee has
such an interest in the restrictive covenants in the other
deeds, in view of the general plan under which he pur-
chased, that he may enforce such covenants against other
grantees. When a general plan of improvement has not
been published by the grantor, one grantee can enforce the
covenants against another only when they avere intended
for the benefit of the adjacent lots. The intention to give
such right to enforce the covenants must be expressed in
the deeds themselves, or must be evident from the cove-
nants in the deeds when viewed in the light of the sur-
rounding circumstances. De Gray v. Monmouth Beach
Club House Co., 50 N. J. Eq., 329 ; Sailer v. Podolsli, 82 N.
J. Eq. 459; Hays v. St. Paul M. E. Church, 196 I11. 633.

Restrictive covenants being in derogation of the land-
owner’s free use of his property, one who claims a right
to enforce such covenants has the burden of proving that
they were made for his benefit. McNichol v. Townsend,
13 N. J. Eq. 276; Sharp v. Ropes, 110 Mass. 381.

It is contended that plaintiffs may maintain this action,
and Roberts v. Scull, 58 N. J. Eq. 396, is cited as sustain-
ing this contention: “But this rule, while operative to
enable a subsequent purchaser of land to be henefited by
a restrictive covenant to enforce it against the prior pur-
chaser, who made it, and against his assigns, with notice
of it, does not work inversely to support the claim of a
prior purchaser from the original owner to enforce a re-
striction imposed by the latter upon a lot subsequently
conveyed. De Gray v. Monmouth Beach Club House Co.,
50 N.J. Eq.329. * ®* * 1In order to entitle prior pur-
chasers from a common vendor, or those claiming under
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them, to enforce such covenants, it must be shown that
they are parts of a general plan adopted for the develop-
ment and improvement of the property by laying it out
in streets and lots, prescribing a uniform building scheme,
regulating size and style of houses, or uses to which the
buildings may be put. De Gray v. Monmouth Beach Club
House Co., supra.”

It is also claimed by defendant that plaintiff Beeman,
being a subsequent purchaser, is not in a position to en-
force the restrictive covenants imposed upon defendant’s
lot. It should be observed that Garloch, in 1909, pur-
chased the two middle lots from the original owner, who
imposed the resfrictions sought to be imposed in this
action. He sold one lot to defendant in 1909, and the
other lot to plaintiff Beeman in 1910. The question is:
May Beeman enforce the covenant imposed upon Garloch,
and the two middle lots in the original deed to Garloch,
by the original owners of the four lots? There are not
many cases which bear directly on this subject, but the
weight of authority denies Beeman’s right to sue. In the
note to Korn v. Campbell, supra (p. 22), the annotator
says: “Ordinarily, where the owner of a tract of land
sells part of it subject to restrictions, it is a purchaser
of part of the land retained who seeks to enforce the re-
strictions; but where the land sold burdened with the
restriction is afterwards divided up, and passes into the
hands of different purchasers, the question has been raised
whether such purchasers from the original vendee can ep-
force, as between themselves, the restrictions imposed upon
their grantor’s land. The courts are not in harmony on
this question, but in this class of cases it would seem that
the rights of portions of the servient estate to enforce the
restriction would be exceedingly doubtful, since the re-
striction was imposed for the benefit of a different tract
of land; that is, the land retained by the grantor—the
dominant estate.”

The only case cited holding that the action can be
maintained is Winfield v. Henning, 21 N. J. Eq. 188, where
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it is said: “This view is supported by the dictum of Lord
Romilly, in a case heard before him at the Rolls, in 1866,
Western v. Macdermot, 1 Eq. Cas. L. R. (Eng.) *499; and
. by a decision of the supreme court of Rhode Island, G7 cene
v. Creighton, T R. 1. 1.7 The Rhode Island de01S10n is not
authority for the rule.

The supreme court of Massachusetts, however, has held
that such an action cannot be maintained. Jewell v. Lee,
14 Allen (Mass.) 145. In that case, Bigelow, C. J., said:
“The main ground on which the plaintiff rests his claim
to equitable relief is that the condition annexed by the
original owner and grantor to his grant of the entire
tract of land, of which the plaintiff and defendant now by
mesne conveyances severally hold distinet parcels, con-
stitutes a perpetual restriction on the use of the part now
owned by the defendant, in the nature of a servitude or
easement, on the observance of which the plaintiff, as the
owner of the other part of the original parcel, has a right
to insist. It is doubtless true that such may be the effect
of a condition in a class of cases where it is apparent that
the condition was annexed to a grant for the purpose of
improving or rendering more beneﬁcml and advantageous
the occupation of the estate granted, when it should be-
, come divided into separate parcels and be owned by differ-
ent individuals, or when the manifest object of a restric-
tion on the use of an estate was to benefit another tract
adjoining to or in the vicinity of the land on which the
restriction is imposed. But, in the absence of any fact
or circumstance to show such purpose or object, a condi-
tion annexed to a grant can have no effect or operation
either at law or in equity beyond that which attaches to
it by the rules of the common law. The benefit of the con-
dition would in such cases enure only to the grantor and
his heirs or devisees, and the burden of it would rest on
the estate to which it was annexed, and on those who hold
it or any part of it subject to the condition. Indeed, no
restriction on the use of land and no condition annexed
to its possession and enjoyment can be for the benefit of
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the grantee or those holding his estate in the granted
premises, unless it be as a consideration of some restric-
tion on other land, which may operate as an advantage or
convenience in the use and occupation of the granted prem-
ises. Inasmuch as a grantee can restrict the use of land
of which he is the owner according to his own will and
pleasure, it is clear that he can derive no benefit from a
restriction or condition as such imposed on its use or en-
joyment by any prior grantor.”

The grantor in this case did not make public a general
plan of improvement of the lots sold. The covenants in
the deeds to the lots are not uniform. In the lot first
sold, and the one farthest from the Nash residence, there
is no express prohibition of flats or apartments as in the
other deeds. In the deed to the two middle lots the cove-
nants are limited to a 25-year period, after which time
business buildings are not prohibited on those two lots.
The grantor retained land near the property sold. If the
latter were devoted to business uses or to the erection of
apartment houses or hospitals, it would affect the use and
enjoyment of her residence property. The insertion of re-
strictive covenants in all the deeds, while some evidence of
an intent to develop the lots under a general plan, is
consistent with a purpose of protecting the property re- .
tained by the grantor as a residence. There is nothing in
the deeds, outside of the fact that covenants were inserted
in all of them, that indicates that they were inserted for
the benefit of other grantees. There is no covenant to
insert such restrictions in subsequent deeds to the ad-
joining lots. Defendant is bound by the knowledge im-
parted to her by the language of the deed, and the sur-
rounding circumstances, and not by the secret intentions
of the grantor or what was orally promised to the other
grantees. Hays v. St. Paul M. L. Church, supra.

We are of opinion that plaintiffs have not met the bur-
den of proving that the covenants in the deeds from Mrs.
Nash were not made exclusively for her benefit, but were
made for the benefit of other grantees of adjoining land.
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- It is insistd that, as to Beeman, he can enforce the cove-
nants under the rule that; where the owner of two lots
inserts restrictive covenants in a deed conveying one of
the lots, such covenants may be enforced by the grantor
or grantee of the remaining lot. That rule is not appli-
cable to the facts in this case. While the deed to defend-
ant from Garloch, the owner of the two middle lots, did
contain the restrictive covenants, they were merely the
covenants inserted by his grantor. While the authorities
on the questions presented are not entirely in harmony,
we feel constrained to follow what seems to be the rule,
above stated.

We are also of the opinion that plaintiffs have failed
to show such a use of defendant’s premises as amounts to
a violation of the covenant contained in her deed.

The decree of the district court is therefore reversed,
and the action is dismissed.

REVERSED AND DISMISSED.

MorrisseY, C. J., and LerToN and SEDGWICK, JJ., dis-
senting.

Independent of the covenants in the Nash deed, plain-
tiff Beeman is entitled to the relief sought. Garloch was
the owner of two lots. He sold one of them with a re-
strictive covenant in the deed for the benefit of the lot
which he retained. About ten months afterwards he sold
the latter lot with a like covenant to plaintiff Beeman.
The rule is that where the common grantor of two adJom-
ing lots sells one and retains the other, and inserts in the
deed of the one sold a covenant restricting the manner in
which buildings to be erected on the lot sold may be used
or where or how they shall be built, which covenant is
plainly for the benefit of the lot which he retains, and he
afterwards sells the latter lot, the covenant passes to the
purchaser of the same, and he may enforce it against the
owner of the other lot. The majority opinion holds that
the restriction in Garloch’s deed to defendant cannot be
enforced by Beeman because that restriction was the same
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in substance as in Garloch’s deed from Nash. No reason
is given for this statement, and we apprebend that no
reason can be given for holding that Garloch could not
enforce the same restriction on the property deeded by him
that was in the deed under which he himself took title.
Repeating a quotation in the majority opinion from Jewell
v. Lee, 14 Allen (Mass.) 145, “inasmuch as a grantee can
restrict the use of land of which he is the owner accord-
ing to his own will and pleasure,” the restriction in Gar-
loch’s deed to defendant would be enforceable by either
Garloch or his subsequent grantee.

FRrRED NELSON, APPELLEE, V. PETER E. NELSON, APPELLANT.

FiLED MARCH 4, 1916. No. 18649.

1. Contracts: RescisstoN. “Payments or concessions exacted from the
owner of property unlawfully withheld, in order to obtain posses-
sion thereof, where the detention is accompanied by immediate
hardship or irreparable injury, may be avoided on the ground of
compulsion, although not amounting to technical duress.” Weber
v. Kirkendall, 44 Neb. 766.

2. Trial: ExcLusioN oF EVIDENCE. An itemized receipt prepared by the
attorney of a party, which the opposite party refused to accept, is
not binding on the party refusing to accept it, and may be excluded
without error when offered in evidence.

3. Verdict: AMounT. Plaintiff claimed $2,000 damages for failure of
the defendant to prdperly care for his cattle while in defendant’s
possession, and $208 for a failure to return four head thereof.
" Held, that a verdict for $208 for those items was not excessive.

4. Novation. An agreement between two parties that one of them
shall pay a third person an amount of money for which they were
separately liable in equal parts does not create a novation unless
and until the third party sanctions such an agreement.

APPEAL from .the district court for Douglas county:
Lee S. EsTELLE, JUDGE. Affirmed on condition.
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Byron G. Burbank, for appellant.
William Baird & Sons, contra.

Barnes, J.

This was an action at law in which plaintiff sought to
recover damages arising out of an exchange of properties
between himself and defendant. The petition contained
six counts or causes of action. The issues made by the
pleadings were submitted to a jury in the district court
for Douglas county, and resulted in a verdict by which
plaintiff recovered on his first, second, third and fifth
causes of action. The verdict as to the fourth and sixth
causes of action was for the defendant. Judgment was
rendered on the verdict for $1,284.63 in favor of plaintiff,
and the defendant has appealed.

The record discloses that plaintiff, by his petition,
sought to recover on his first cause of action the value of
18 head of cattle which defendant failed to deliver to
him according to the terms of their contract, amounting
to $540, and for $25 worth of furniture which defendant
failed to deliver to plaintiff under his agreement. The
plaintiff sustained this cause of action by sufficient evi-
dence. Defendant contends, however, that the trial court
erred in receiving the evidence of the plaintiff as to the
value of the cattle because he was not interrogated as to
their market value. According to the record, the parties
agreed in writing, when they exchanged properties, that the
grown cattle were worth $40 a head, and the calves, if any,
were worth $20 each. Plaintiff was unable to see the
cattle, by reason of the failure of defendant to deliver
the 18 head. He was compelled to rely on the value fixed
by the agreement, made when the exchange of properties
was consummated, and his testimony fixing the average
value at $30 a head was admissible. Omn this count, the ver-
dict of the jury was for §540, and, being sustained by the
evidence, this court will not set it aside.

As to the second cause of action, it appears that in the
exchange of properties plaintiff gave the defendant two
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notes, one for $469, due January 11, 1913, and one for
$1,617, due October 11, 1913, each bearing interest at 6
per cent., secured by a chattel mortgage on the 275 head
of cattle which defendant agreed to deliver to the plain-
tiff; that defendant also agreed to assign and deliver cer-
tain leases of grazing lands to the plaintiff and convey
to him two lots in Pine Bluffs, Wyoming, before the first
of the said notes should become due. Defendant failed
to assign said leases and convey the said lots to plaintiff
within the time agreed upon, and when the first of the
notes became due le seized .the cattle under his chattel
mortgage and proceeded to advertise the same for sale
for the whole amount due on both notes. In order to ob-
tain possession of the cattle, plaintiff was obliged to, and
did, pay the defendant the sum of $2,590.15, which was
$504.15 more than the sum due on both notes, and by the
second cause of action plaintiff sought to recover that
amount. The jury gave him a verdict on that count for
$449.13, and, as we view the record, the evidence sustains
that amount.

“Payments or concessions exacted from the owner of
property unlawfully withheld, in order to obtain posses-
sion thereof, where the detention is accompanied by imme-
diate hardship or irreparable injury, may be avoided on
the ground of compulsion, although not amounting to
technical duress.” Weber v. Kirkendall, 44 Neb. 766.
First Nat. Bank v. Sargcant, 65 Neb. 594; 30 Cyc. 1308.

It is contended, however, that the verdict as to this cause
of action was excessive, in that defendant should have
been allowed a credit of $141.91. This contention cannot
be sustained, because there is no claim for that amount
in the pleadings, and it is quite clear that the jury were
not entitled to consider that item.

Defendant also contends that the trial court erred in
excluding a receipt prepared by his attorney, which was
offered to plaintiff at the time he paid the $2,590.15 to
the defendant in order to obtain possession of his cattle.
The record shows that the plaintiff refused to accept this
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receipt, and therefore was not bound by it. At most, it
was a self-serving document prepared by defendant’s at-
torney for the evident purpose of preventing plaintiff
from maintaining a suit to recover the amount of money
paid by him in excess of the sum due on the chattel mort-
gage. The court did not err in excluding this pretended
receipt.

Plaintiff, by his third cause of action, sought to re-
cover the value of four head of cattle, taken under the
mortgage, which were not returned to him by the defend-
ant, and $2,000 damages to the cattle while they were in
defendant’s possession. The jury returned a verdict on
this cause of action for $208, which was the reasonable
value of the cattle not returned, and refused to allow
plaintiff any damages for defendant’s failure to properly
feed and care for the stock while they were in his posses-
sion. An examination of the record fails to furnish any
reason for setting aside the verdict on that cause of action.

Plaintiff’s fifth cause of action was to recover the sum
of $87.50, one-half of the commission claimed by one Davis,
who negotiated the exchange of properties. It appears
that Davis owed the plaintiff, and it was agreed that
plaintiff should pay him the whole commission, of which
defendant was to pay one-half. But Davis refused to re-
lease the defendant, who afterwards paid him $87.50.
The testimony shows that, in a suit between plaintiff and
Davis, plaintiff did pay Davis $100, but we are of opinion
that defendant was not released from paying one-half of
the commission, and was entitled to receive credit for the
$87.50, which he paid. The verdict of the jury on that
count cannot be sustained.

By the sixth and last cause of action, plaintiff sought
to recover the sum of $15 for borrowed money. The jury
properly found for him on that count.

Numerous errors are assigned by counsel for defendant,
but after a careful review of the record we are of opinion
that they cannot be sustained.
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The cause was fairly tried, was properly submitted to
the jury, and, if plaintiff files a remittitur for $87.50
within 20 days from the filing of this opinion, the judg-
ment of the district court will stand affirmed; each party
to pay his own costs of this court.

AFFIRMED.

SEDGWICK, J., not sitting.

GrAco M. HOOPES, APPELLANT, V. OITY OF OMAHA ET AL,
APPELLEES,

FrEp MARrcH 4, 1916. No. 18553.

1. Municipal Corporations: PuerLic IMPROVEMENTS: NoTicE. Published
notice directed to “owners of lots within” an improvement district,
as shown by an ordinance and a public plat, and to the “owners of
lots abutting on or adjacent to” a street designated by name, that
a petition has been filed for the paving of such street, may be bind-
ing on the owner of a lot 49 feet from the street to be improved
but connected therewith by another street and an alley. Rev. St.
1913, sec. 4295.

. PeriTiIoN: FINDING OF Councin. The legislature in
enacting a city charter may make the finding of a city council that
a petition for the creation of an improvement district is “regular,
legal and sufficient,” conclusive except upon appeal, notice of the
petition and of the making of an assessment being required. Rev.
St. 1913, sec. 4299.

ApppAL from the district court for Douglas county:
ALEXANDER C. TroUP, JUDGE. Affirmed.

Charles S. Elgutter, J. W. Schopp and W. D. Griffin, for
appellant.
John A. Rine and W. C. Lambert, contra.

Rosg, J.

This is“a suit to enjoin the collection of a special assess-
ment of $132.75 against lot 13, block 8, Creighton’s First
addition to Omaha, for curbing and paving. The lot de-
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scribed is owned by plaintiff and fronts on Thirty-third

street, but is in improvement district No. 1204 which was
created by ordinance for the purpose of curbing and pav-
ing Arbor street between Thirty-second avenue and Thirty-
fifth street. The city of Omaha and its treasurer are de-
fendants. From a dismissal of the action, plaintiff has
appealed. .

It is insisted that the petition for the improvements is
not signed by “the record owners of a majority of the front-
age of taxable property in such district,” as required by
the city charter. Rev. St. 1913, sec. 4287. In this con-
nection it is argued by plaintiff that the council was with-
out jurisdiction to order the improvements, and that there- °
fore the assessment is void. Defendants take the position
that the city council, as authorized by law, made a con-
clusive finding that the petition was “regular, legal and
sufficient.” Rev. St. 1913, sec. 4299. Plaintiff assails the
finding as void on the ground that published notice of the
filing of the petition was fatally defective. - Attention is
thus directed to the terms of the city -charter and to the
publication of notice. The statute provides:

“The city council shall by resolution direct the city
clerk to cause a copy of the petition to be published for
three days in the official paper of the city, with a notice
thereto attached directed to the property owners generally
in the district that they shall have twenty days from the
- first day’s publication of the petition and notice to file
a protest in the office of the city clerk against the regular-
ity or sufficiency of the petition or any signature thereon.”
Rev. St. 1913, see. 4295.

In the published notice reference was made to the prop-
erty owners and to their realty as follows: “To the owners
- of all lots, lands, tracts and parcels of land within street
improvement district No. 1204, and to the owners of all
lots, lands, tracts and parcels of land abutting on or ad-
jacent to that part of Arbor street from Thirty-second
avenue to Thirty-fifth street in the city of Omaha, Ne-
braska.”
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Since plaintiff was not designated by name, was there
a sufficient description of her property to charge her with
notice as owner? Her lot was in the improvement district
as shown by an ordinance and by a public plat. Was she
the owner of “land abutting on or adjacent to” that part
of Arbor street between Thirty-second avenue and Thirty-
fifth street? Her lot fronts on Thirty-third street, a
thoroughfare entering Arbor street at right angles. Be-
tween Arbor street and the property of plaintiff there is
nothing but a corner lot 49 feet wide. From the rear of
her premises to Arbor street, a distance of 49 feet, there
is an alley. Notice of a purpose to improve Arbor street
at that place would naturally arrest the attention of per-
sons owning property there. The question is: Was the
publication technically sufficient for that purpose?

In 2 Page and Jones, Taxation by Local and Special
Assessment, sec. 751, it is said: “In the absence of a stat-
ute specifically requiring it, it is not necessary that a
notice be given to the property owners by name. It may
be addressed generally to the owners of land, designated
in a certain manner; as to the owners of land abutting
upon a specified part of a designated street. * * * 1If
the notice shows what land is to be affected, it is suffi-
cient if it is addressed ‘To whom it may concern, or to
‘all interested” * * *#* The notice must, however, give
either the name of the property owner or such reference
to his property that it may be determined thereby.”

The notice was directed to the owners of lots “abutting
on or adjacent to” that part of Arbor street between
Thirty-second avenue and Thirty-fifth street. The word
“adjacent,” in the popular sense thus used, obviously means
something in addition to, or different from, ‘“abutting.”
It may fairly include plaintiff’s lot. In construing the
word “adjacent,” it was said in Dunker v. City of Des
Moines, 156 la. 292: “The word ‘adjacent’ is, at least,
somewhat indefinite. Ordinarily, it means ‘to lie near,
close, or contiguous.” Webster. Even in its strictest
sense it means no more than lying near, close, or contigu-
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ous, but not actually touching.”” This definition is ap-
proved in Hennessy v. Douglas County, 99 Wis. 129;
Northern P. R. Co. v. Douglas County, 145 Wis. 288. The
conclusion is that the notice in the present case was suffi-
cient to inform plaintiff that her property would be af-
fected by the proposed improvement.

Since plaintiff is bound by the published notice, is she
precluded by the finding of the city council that the peti-
tion was sufficient? The city charter provides:

“In case no protest is filed within the time herembefore
provided, the city council shall have the power at any
regular or special meeting, without further notice, to find,
. adjudge and determine by resolution that such petition
is regular, legal and sufficient.” Rev. St. 1913, sec. 4298.
- “In either case, such resolution of determination and

adjudication shall be final and binding as the final order,
judgment and determination of a court of inferior juris-
diction; and after the passage of such resolution adjudg-
ing said petition to be regular, legal and sufficient, no
court shall entertain any action for the purpose of attack-
ing the regularity, legality or sufficiency of such petition,
except upon appeal as hereinafter provided.” Rev. St.
1913, sec. 4299,

Where the statute makes the filing of a proper petition
jurisdictional, the finding of the city council that the peti-
tion is sufficient is not conclusive, if, in fact, it is defec-
tive. Morse v. City of Omaha, 67 Neb. 426. In that case,
however, it was said: “In the statute under considera-
tion there is an entire absence of any provision tending to
make the action of the city council in passing upon the
petition final and conclusive.”

The present charter of Omaha makes the findings of the
council final. The council acted under the statute and
sustained the petition. Plaintiff did not appeal. She is
therefore bound by the decision, if the statute is valid.
A similar provision in-the Denver charter was sustained
in Londoner v. City and County of Denver, 210 U. 8. 373,
wherein it was said :
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“In the exercise of this authority the city council, in
the ordinance directing the improvement to be made, ad-
judged, in effect, that a proper petition had been filed.
* * * The only question for this court is whether the
charter provision authorizing such a finding, without
notice to the landowners, denies to them due process of
law. We think it does not. The proceedings, from the
beginning up to and including the passage of the ordi-
nance authorizing the work did not include any assess-
ment, or necessitate any assessment, although they laid
the foundation for an assessment, which might or
might not subsequently be made. Clearly all this might
validly be done without bhearing to the landowners,
provided a hearing upon the assessment itself is af-
forded. Voight v. Detroit, 184 U. 8. 115; Goodrich wv.
Detroit, 184 U. 8. 432. = The legislature might have
authorized the making of improvements by the city coun-
cil without any petition. If it chose to exact a petition
as a security for wise and just action it eould, so far as
the federal Constitution is concerned, accompany that
condition with a provision that the council, with or with-
out notice, should determine finally whether it had been
performed.”

The invalidity of that part of the city charter authoriz-
ing the city council to pass on the sufficiency of a petition
for an improvement and making its decision final, unless
set aside on appeal, has not been shown. Notice of the
filing of the petition for the improvement having been
given pursuant to law, the council’s adjudication that it
was “regular, legal and sufficient,” is final. This conclu-
sion makes a discussion of other questions unnecessary
and results in the affirmance of the judgment of the dis-
trict court.

AFFIRMED.

SEDGWICK, J., not sitting.
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JULES ALTHAUS V. STATE OF NEBRASKA.
FiLep MArcH 4, 1916. No. 19411,

1. Constitutional Law: BroxERS: INTEREST. The act fixing the maxi-
mum rate of interest at 10 per cent. per annum, providing for the
issnance of a license, and authorizing licensed money-lenders to
charge a brokerage fee not exceeding one-tenth of the money .
actually lent and, in exceptional cases, an examination fee of 50
cents, in addition to interest, is not unconstitutional as being a
“local or special law * * * regulating the interest on money,”
nor as denying “the equal protection of the laws.” Laws 1915, ch.
204.

2. : : VALDITY OF STATUTE. The act conferring upon the
secretary of state, after a hearing, power to reject an application for
A license to lend money is not unconstitutional as conferring upon
that officer arbitrary power. Laws 1915, ch. 204, sec. 3.

ERROR to the district court for Douglas county: WILLIS
G. Sears, JUDGE. Affirmed.

Smyth, Smith & Schall, for plaintiff in error.
Willis 1. Reed, Attorney General, and C. S. Roe, contra.
J. P. Palmer, amicus curie.

Rosg, J. .

In a prosecution by the state in the district court for
Douglas county, Jules Althaus was convicted of violating
a statute fixing the maximum rate of interest at 10 per
cent. per annum, providing for the issuance of a license,
and authorizing licensed money-lenders to charge a brok-
erage fee not exceeding one-tenth of the money actually
lent and, in e‘{ceptlonal cases, an examination fee of 50
cents, in addition to interest. Laws 1915, ch. 204. For
that offense defendant was sentenced to pay a fine of $25.
As plaintiff in error he now presents for review the record
of his conviction.

99 Neb. 30
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Defendant challenges the constitutionality of the act
under which he was prosecuted. In substance, the stat-
ute provides that it shall be unlawful to make a loan of
money at a rate of interest in excess of 10 per cent. per
annum, but empowers the secretary of state to issue to
an applicant who pays an annual fee of $60 and executes
a bond for $2,000 signed by a duly approved surety com-
pany a license authorizing the licensee to charge, in addi-
tion to interest, a brokerage fee equal to one-tenth of the
amount of money actually lent and, in cases where the
loan does not exceed $50 and is not secured by personal
property, an examination fee of 50 cents. Laws 1915, ch.
204.

Defendant’s principal objections to the act are that it
violates section 15, art. III of the Constitution, prohibiting
local and special laws regulating the interest on money,
and creates an unreasonable and arbitrary class of money-
lenders who are permitted to exact the equivalent of 20 per
cent, interest per annum. The power of the legislature
to regulate interest cannot be questioned. State v. Carey,
126 Wis. 135, 11 L. R. A. n. s. 174. Legislation like that
under consideration is within the police power of the state.
Griffith v. State of Connecticut, 218 U. 8. 563. The evils
against which the law is directed had become a public scan-
dal. The rapacity of money-lenders who impounded chat-
tels and wages to secure small loans to those in pecuniary
distress had become intolerable. Persons engaged in that
business were practically uncontrolled. Many of their
operations were secret, but the iniquity of their compen-

sation for the use of money created a demand for the re-
~ straints of police power. The act in controversy not only
puts a limit on exactions for the use of money, but pro-
vides punishment for the violation of its provisions and
opens to official scrutiny the transactions of all who are
authorized to charge limited fees in addition to interest
at the rate of 10 per cent. per annum. The law assailed
regulates the interest chargeable by two classes—unli-
censed lenders of money limited to 10 per cent. per annum,
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and licensed lenders authorized to make an additional
charge, called a “brokerage fee,” not exceeding one-tenth
of the money actually lent and, in exceptional cases, to
charge an examination fee of 50 cents. The latter class
is open to all who comply with the terms of the statute.
One class of borrowers may be required to pay more for
their loans than others, but this condition already existed
and was not created by legislation. The lawmakers recog-
nized a class of borrowers from whom exorbitant rates of
interest had been exacted under existing conditions and
attempted to afford them some measure of protection.
Those making such loans are required to obtain a license.
Their methods of doing business are regulated. The act
makes no discrimination against any class of borrowers.
It is not unconstitutional as being a “local or special law
* ¥* * regulating the interest on monéy.” The better
rule is that the classification is neither unreasonable nor
arbitrary. It is also clear that the act does not deny the
equal protection of the laws. Reagan v. District of Co-
lumbia, 41 App. D. C. 409; Griffith v. State of Connecticut,
218 U. 8. 563. :

Defendant relies upon Commonwealth v. Young, 248 Pa.
St. 458. It must be conceded that the opinion in that case
is not in harmony with the views herein expressed. The
philosophy of the legislation, the police power under which
it was enacted, proper classification in regulating the in-
terest on money, and existing conditions calling for a
remedy do not seem to have been recognized by the Penn-
sylvania court.

Defendant further insists that the act is void because a
section thereof requires the applicant to furnish a bond
executed by a surety company. Laws 1915, ch. 204, sec.
4. The determination of this“question is not necessary to
a decision, for the reason that a ruling thereon in favor
of defendant would not affect the validity of the act as a
whole or result in an acquittal.

It is further argued that the act is unconstitutional be-
cause it confers upon the secretary of state arbitrary



468 NEBRASKA REPORTS. [VoL. 99
Althaus v. State.

power to reject applications for licenses without provid-
ing a method for reviewing his acts. There is no attempt
to vest an arbitrary authority in the secretary of state.
Adequate remedies cxist for the protection of any legal
rights infringed by the unwarranted rejection of an appli-
cation for a license.

Invalidity of the act has not been shown. The judg-
ment is therefore )

AFFIRMED.

SEDGWICK, J., not sitting.

HAMER, J., dissenting.

The act under consideration in this case should be en-
titled an act to license usurers and their assistants to live
off the poor. This act is claimed to have been provided
especially for the benefit of the unfortunate. The first
section contains a proviso that the person who contem-
plates the loaning of money at the illegal rate specified
and under the conditions provided shall be entitled to a
license from the secretary of state to engage in his pecu-
liar business. He is guaranteed a protection that other
money-lenders do not enjoy. He is exempt from the opera-
tion of the usury law if he has a license. To get a license
he has to pay the secretary of state $60 per annum. He
must also give a bond in the sum of $2,000 conditioned for
the faithful performance of his duties as licensee, and the
prompt payment of any judgment which may be recovered
against him. Deputy inspectors shall be appointed in each
county in the state and they are to inspect the books and
records of these licensed money-lenders. The inspectors
shall receive for their services §5 a day to be paid by the
person or corporation that borrows the money. While
this act purports to have Been passed for the benefit of
the unfortunate who are poor, it enables the collection of
oppressive rates from those who are probably distressed.
I do not question the good intent of the legislators who
passed the act upon the theory that they were helping
somebody, but I doubt its efficiency, and I think it is
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clearly unconstitutional. It discriminates between bor-
rowers, and compels those who are least able to pay, to
pay the highest rates. It also places the licensee beyond
attack. The opinion of the majority should declare the
act unconstitutional and void. That would give an oppor-
tunity for a new-act to be passed in which the poor become
actual beneficiaries.

HARRY WHETSTONE V. STATE OF NEBRASKA.
FILED MARCH 4, 1916. No. 19414,

Rape: EvipENcE: CORROBORATION. In a prosecution for rape upon a
female child not previously unchaste, proof of facts and circum-
stances justifying a finding, independently of her own testimony,
that accused had the opportunity and the inclination to ravish her
may be sufficient corroboration of direct and positive evidence by
her that he did so.

ERRrOR to the district court for Keya Paha county: R.
R. DicksoN, Jupce. A ffirmed.

Ed. D. Clarke, Ross Amspoker, Allen G. Fisher and
William P. Rooney, for plaintiff in error.

Willis E. Reed, Attorney General, and Charles S. Roe,
contra.

Rosg, J.

In the district court for Keya Paha county, defendant
was convicted of rape, and for that offense was sentenced
to serve a term of four years in the penitentiary. As
plaintiff in error, he presents for review the record of his
conviction.

‘Defendant insists that the sentence cannot be upheld
because the verdict, as he views the evidence, is supported
only by the uncorroborated testimony of prosecutrix.
She was called as a witness, and in direct and positive
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terms testified to defendant’s felonious act as charged in
the information and to the time, place and manner of
its commission. She was at the time 15 years and 10 days
old. Unless she committed perjury, she was not previously
unchaste. Evidence to that effect is not disputed in the
record. Her story is believable. A motive for false testi-
mony on her part is not disclosed. Defendant was not
eligible as an honorable suitor, because he already had a
wife. At the time of the trial prosecutrix was not dis-
turbed by prospects of maternity or by pecuniary demands
of illegitimate offspring. There is no intimation of a pur-
pose from any source to demand or extort money from
defendant. According to the story of prosecutrix, the
~offense was committed Saturday night, June 26, 1915, at
- the home of Harrison Morrison, a farmer living with his
wife and two children five miles west of Norden. Prose-
cutrix was a relative of Morrison and had been in his
home a few days in the capacity of a domestic. In addi-
tion to her testimony, there is proof of these facts: Dur-
ing the afternoon of the day mentioned, defendant, alone
in a buggy, drove in a roundabout way to the home of
Morrison, knowing that it was the latter’s custom to visit
Norden with his wife and children Saturday afternoon.
Defendant knew that prosecutrix had left her home a few
days earlier to go to Morrison’s. When defendant arrived
there in the afternoon, all of the Morrison family, includ-
ing prosecutrix, were absent. Defendant waited there
alone until they returned from Norden, though he said
he had started to that village, a place to which he did not
go. In the evening he and prosecutrix conversed for a
time in a little vestibule opening into the kitchen of the
Morrison home. Night came on and defendant did not
leave. He was asked to stay all night, but declined.
Finally, his host evinced an intention to retire for the

night. Whereupon defendant intimated that he was about
to start home. After the Morrisons had ‘all gone to the
second floor of the house to retire for the night, defendant
went from the kitchen into the sitting-room downstairs,
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found prosecutrix there alone, and conversed with her.
Though he had previously stated that he had stopped at
Morrison’s for protection from the rain, and had declined
an invitation to stay all night, he left in the rain imme-
diately after he had had the tlme and the opportunity to
commit the crime. Proof of these corroborating facts and
circumstances does not depend on the testunony of the
prosecutrix. Evidence of the opportunity to commit the
crime is uncontradicted. The inclination of defendant to
ravish prosecutrix may fairly be inferred from the out-
lined facts and circumstances proved by other witnesses.
Corroboration ‘of a similar nature was held sufficient in
State v. McCausland, 137 Ia. 354, the court saying:

“It was shown by the testimony of persons other than
the prosecuting witness that defendant was seen with this
Young girl in a public place at a late hour on the night
when the crime is alleged to have been committed, and cir-
cumstances were shown from which the jury cou]d be
justified in finding that he accompanied her from the place
where they were ﬁ1 st seen together through the street, and
up a flight of stairs, where they entered a darkened room,
which according to the story of the prosecutrix was the
scene of the offense ” :

The direct and corroborating evidence is sufficient to
sustain the conviction.

Other assignments of error are directed to the conduct
of the presiding judge in interrupting the examination of
witnesses, in preventing the answering of questions, and
in asking other questions. In these respects the record
shows that the trial court protected the rights .of defend-
ant, prevented error, and avoided unnecessary Cross-
eKamlnatlon without making a mistake or preJudlclng de-
fendant.

Complaint is also made of rulings in giving and refus-
ing instructions. No debatable question is raised by such
rulings. The charge is exceptionally free from error.
Every right of defendant was safeguarded. The instruc-
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tions given covered the entire case and conformed to estab-
lished rules of law applicable to the evidence.
AFFIRMED.
Fawcert, J., not voting.

SEDGWICK, J., dissenting.

The crime of rape is one of the most detested of crimes.
It is a crime against the virtue of womanhood. “The ob-
ject of the statute is to protect the virtuous maidens of the
commonwealth, to protect those girls who are undefiled
virgins; and a female under 18 years of age and over 15
years of age who has been guilty of unlawful sexual inter-
course with a male is not within the act.” Bailey v. State,
57 Neb. 706. If this young girl was previously chaste and
was ruined by this defendant, he richly deserves the pun-
ishment for rape which the statute provides may ‘be 20
years in the penitentiary. If she was not a pure girl, the
crime which this defendant has committed, if he has done
the act charged, is principally in degrading himself and
indirectly injuring his wife and children. That crime is
not rape; it is adultery, and the punishment is a short
term in the county jail. When the crime of rape is com-
mitted against a girl under the age of consent, the sub-
stance of the crime is the violation of her chastity, and
must be proved beyond a reasonable doubt. “Where the
prosecutrix is over 16 years of age at the time of the al-
leged commission of the crime, the evidence should show,
beyond a reasonable doubt, that she was not previously
unchaste.” Burk v. State, 79 Neb. 241. The prosecuting
witness, when she was asked the direct leading question
by her attorney, said that she was not previously unchaste.
The opinion makes a feeble attempt to show that she was
corroborated as to the act itself, but there is no intima-
tion in the evidence or in the majority opinion that she
was corroborated as to her purity. ‘“Unless she committed
perjury, she was.not previously unchaste. Evidence to
that effect is not disputed in the record.” This is all that
is said in the opinion on this subject. There is such a
great, such an immeasurable distance between a pure girl
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and one who has trifled away or has been robbed of her
virtue, that the law may well punish him who deliberately
plans to destroy her by the extreme penalty. It is pre-
sumably just and reasonable that the gravamen of such a
crime should be proved so as to remove all reasonable
doubt of the guilt of the man charged. If it is required
that the prosecuting witness should be corroborated in any
particular, there is greater reason to require it upon this
issue than upon any other. Generally, a wanton girl will
not hesitate to swear to her own purity. When she yields
her virtue, she yields all, and rarely retains a high regard
for truth. If truthful, she is generally virtuous, and wice
versa. A virtuous girl is known by all her acquaintances
to be virtuous. It is no hardship to require conclusive
proof. A wanton woman advertises that fact by her con-
duct and demeanor wherever she goes.

There is not only no corroboration as to the chastity
of the girl, but also a total failure of corroboration as to
the act itself. Everything named in the opinion as cor-
roboration is equally consistent with innocence as with
guilt. Morrison and his family were not in the habit of
going to Norden every Saturday. It was only occasion-
ally that they did so. They would be more likely to take
the girl with them than to leave her at home alone. The de-
fendant was as much in the habit of driving Saturday as
were they. ‘He and the Morrison family were old-time
acquaintances and friends. The fact that defendant drove
out of his way to go to Morrison’s is equally consistent
with innocence on his part. That he remained there in
the storm until Morrison returned and did not go to Nor-
den, that he visited with the family, and conversed with’
the girl for an hour “in the vestibule opening into the
kitchen,” furnishes no corroboration. They passed the
evening in the usual social manner, and at about 10 o’clock
Mr. Morrison asked the defendant to stay for the night.
He declined, saying that he must be at home in the morn-
ing early to care for his stock. Mr. Morrison then an-
nounced that he would retire for the night. Mrs. Morri-
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son started at once for their room at the head of the stairs,
and Morrison followed her within a minute or two. With-
in five or ten minutes thereafter the defendant left for
his home. In the meantime it is alleged that this crime
was committed. The lights were burning, the doors were
open, and considerable noise in any part of the little house
could be heard throughout the building. The detatls of
the commission of the alleged crime in those five or ten
minutes are given solely by the prosecutrix, and this testi-
mony of hers can, of course, furnish no corroboration of
itself. Twice during the evening and after the two chil-
dren had retired, Mr. and Mrs. Morrison went out of the
house, and were gone one or two minutes; once when it
was thought an automobile in which they were interested
was passing, and once to close the door of the chicken
house a couple of rods distant, and on one of these occa-
sions the defendant and the girl were standing in the hall
talking. The defendant had left his hat and gloves in the
sitting-room, and he testifies that when Morrison declared
‘that he would retire for the night the girl went into the
sitting-room to get his (defendant’s) hat and gloves for
him, and he followed through the hall door which was left
open, and could not at once find his hat and gloves, which
delayed him possibly five minutes, and as soon as they
secured his hat and gloves he went home.

In all this there is no proof of a single fact that tends
to prove a disposition on his part to commit such a crime.
Proof of opportunity alone without indication of any im-
proper conduct will, of course, not amount to corrobora-
tion. The proof of opportunity is not sufficient. The evi-
dence of Mr. and Mrs, Morrison shows that, when MMor-
rison announced that he would retire, it amounted to an
invitation to defendant to either stay for the night or go,
and defendant acted accordingly. He started at once for
his hat and gloves, and Morrison says he had left the
house within five or ten minutes. Was a chaste and vir-
tuous girl ruined in those five or ten minutes? Neither
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the act itself nor the chastity of the girl is proved beyond
a reasonable doubt. '

HAMER, J., dissenting.

I dissent from the opinion of the majority.

1. There was no evidence tending to corroborate the
testimony of the prosecutrix that she was chaste. T have
read all the evidence. The girl and the man talked to-
gether after the Morrison family went upstairs to retire.
Up to that time I am unable to find anything which tends
to corroborate her story. Defendant was a young married
man, and while he visited with Morrison he also talked
to the girl in the sociable and easy way which is not un-
common in the country, where people do not isolate them-
selves, but visit and talk together. It was not at all
strange that the defendant and Morrison should visit each
other. They were in the habit of doing so. They ex-
changed work together at times. They were probably the
very best of friends. I am unable to find any sort of cor-
roboration in the story recited by the prosecutrix. If the -
crime was committed, as she says it was, it is difficult to
understand how she could have been chaste at that time.
She testified that they went into the front or south room,
and then that he blew out the light which was burning
there. She got a rocking chair and sat in it. That she did
not intend to go away is apparent from the fact that she
sat in the chair and did not go upstairs. If she had been
a good girl and chaste, she would have cried out, and Mr.
and Mrs. Morrison, who were lying awake in the bed up-
stairs and only a few feet distant from her, would have
been down stairs in twe or three seconds. If the prose-
cutrix was guilty, then the man was guilty, but he could
not be guilty of rape, for the woman was not chaste. A

2. The charge against the defendant is that the girl
was under the age of 18 years, to wit, of the age of 15
years; that she was not previously unchaste ; that the de-
fendant unlawfully and feloniously made an assault upon
her; and that he unlawfully and feloniously ravished and
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carnally knew her. The charge is under the last clanse of
section 8588, Rev. St. 1913, and contemplates that the act
is done with the consent of the prosecutrix. The informa-
tion does not allege that the act was committed “with her
consent.” The necessary provision of the statute is left
out. The necessary facts therefore were not in the infor-
mation. The language of the statute is, “shall carnally
know or abuse any female child under the age of 18 years
with her consent.” In Bailey v. State, 57 Neb. 706, itissaid
in the body of the opinion: “To sustain a criminal convie-
tion it is not enough for the state to show that the person
indicted has violated the spirit of the statute, but the evi-
dence must show beyond a reasonable doubt that he has
offended against the very letter of the law.” In Burk v.
State, 79 Neb. 241, it is said in the syllabus: “The evi-
dence should show, beyond a reasonable doubt, that she
was not previously unchaste.” There was no evidence
touching this subject. In the body of the opinion in Burk
v. State, supra, it was said that, if the case had to be tried
- over again, it would seem necessary for the state to pro-
duce some corroborating evidence as to the principal fact,
“and of the previous chastity of the prosecutrix.”

3. The fourth instruction is to effect that the offense
must be committed with a “female under the age of 18
years with her consent.” The defendant was not tried
for the offense described in the statute, and he was not
tried for the offense set out in the instruction. To pro-
ceed against the accused as if he unlawfully and felon-
iously ravished and assaulted her could not well have been
otherwise than to the prejudice of the defendant. He was
tried for violence. .

4. Section 6 of the instructions given by the court con-
tains the following: “The doubt which the juror is al-
lowed to retain in his own mind, and under which he
should render his verdict of not guilty, must always be a
reasonable one. A doubt produced by undue sensibility
in the mind of any juror in view of the consequences of his
verdict, is not a reasonable doubt, and a juror is not
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allowed to create sources of material doubt by resorting
to trivial or fanciful suppositions and remote conjectures
as to possible states of fact different from that established
by the evidence. Hence, if, after a careful and impartial
consideration of all the evidence, you can say that you feel
an abiding conviction of the guilt of the defendant and
are satisfied to a moral certainty, a certainty that con-
vinces and directs the understanding and satisfies the
reason and judgment of those who are bound to act con-
scientiously on the truth of the charge made against the
defendant, then, and in that event, you are as jurors sat- .
isfied beyond a reasonable doubt. A reasonable doubt does
not consist of possible or conjectural doubt, but a doubt
that would justify an acquittal must be reasonable, and
~ it must arise from a candid and impartial investigation of
all the evidence in the case.”

To say that a juror must justify himself for what he
does as a juryman is to make him an object of suspicion.
The tendency of that sort of an instruction is to intimidate
the juror. That instruction originated in the anarchist
cases tried in Chicago. Apparently it was framed to com-
pel the jurors to disregard the doctrine of reasonable
doubt.

5. Im instruction 11, given by the court on its own
motion, it is said that the prosecutrix need not be “cor-

' roborated” by the testimony of other witnesses; that it is
sufficient if she shall be corroborated as to the material
facts and circumstances which tend to support her testi-
mony, and from which, together with her testimony as to
the principal fact, the inference of guilt may be drawn.
Some rule should have been laid down by the trial judge
enabling the jury to rest their conclusion upon facts
shown to exist in the case not dependent upon the testi-
mony of the prosecutrix. This was not done.

6. The -alleged facts as the prosecutrix recites them
do not seem probable. According to her testimony, Mr.
and Mrs. Morrison went up to bed They put a hcrht on
the bureau at the head of the stairs. There were no doors
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in the way, and the light shone down to where the prose-
cutrix and the defendant were. There was also a stove-
pipe hole up through the ceiling. With the light shining
down the stairway where Morrison and his wife had just
retired to bed and were then awake, is it probable that
the prosecutrix and the defendant would have taken their
chances of discovery? “Q. Well, wait a minute; it shined
down while they were up there? A. I suppose it did.
Q. And you could see the light? A. No, I could not see
‘the lamp, I could see the light. Q. Well, that is what I
asked you, the light shone down stairs on you and Harry
Whetstone, didn’t it? A. Yes, sir. Q. And if either
Mr. or Mrs. Morrison looked down from up there, they
could see you standing there? A. Well, we wasn’t there
very long.”

Mrs. Morrison testified that there was a light up at the
head of the stairs nearly all the evening, and that it shone
down where the defendant and the prosecutrix were
standing. If the testimony of the Morrisons is truthful,
the probability of the defendant’s guilt would seem to be
remote. Whatever the facts may be, they are not shown
by the evidence to have had intercourse.

7. This man should not be sent to the penitentiary on
the evidence presented against him. If this man is guilty
of anything, it is adultery. There is no penitentiary sen-
tence for that. Of course, we ought not to disregard legal
rights. “A single act of sexual intercourse by a married
man with an unmarried woman constitutes the'crime of
adultery.” State v. ‘Byrum, 60 Neb. 384. This defendant
can be prosecuted for adultery under the facts shown, and,
if found guilty, could be imprisoned in the county jail not
exceeding one year. Section 8767, Rev. St. 1913.
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GUs TESKE, APPELLANT, V. CARL BAUMGART, APPELLEB.
FiLep MArcH 4, 1916. No. 18573.

Bills and Notes: AcTioN: _DEFENSE OF ALTERATION: BURDEN OF PROOF.
The rule must be considered settled in this state that, in an ac-
tion upon a promissory note, which is regular upon its face, the
burden of establishing a defense that the instrument had been
fraudulently altered by the holder thereof after its execution and
delivery is upon the defendant; and the fact that such a defense
may be shown under the general issue does not change the rule.
Ohio Nat. Bank v. Gill Bros.,, 85 Neb. 718, in so far as it conflicts
herewith, is overruled.

APPEAL from the district court for Platte county:
Grorce H. THOMAS, JUDGE. Reversed.

A. M. Post, for appellant.
Reeder & Lightner and R. P. Drake, contra.

FawcerT, J.
Action on a promissory note. Judgment for defendant.
Plaintiff appeals. = .

The first three assignments of error may be considered
together. Under these assignments it is contended that
the court erred in giving instructions 3 and 5 on its own
motion, thereby imposing upon plaintiff the burden of
proof as to a claimed alteration of the note in suit.

The original note-for $1,620 was introduced in evidence
and is before us. It bears no evidence whatever upon its
face of any alteration either before or after its execution.
The petition is in the usual form. The answer is a gen-
eral denial, followed by lengthy allegations of affirmative
matters pleaded as set-off. No further attention need be
paid to this branch of the case, as judgment went against
the defendant on his set-off, and he has not appealed.

On the trial plaintiff called defendant to the witness
stand for the purpose of proving the execution of the note.
During the examination defendant made the following
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admission in the record: “The uefendant admits that the
signature attached to exhibit 1 is his genuine signature,
but does not admit the remainder of the instrument.”
Plaintiff had possession of the note and produced it at the
trial. This was prime facie evidence of delivery and
ownership. Gandy v. Estate of Bissell, T2 Neb. 356.
This, together with the admission of the execution of the
note, made a complete case for plaintiff in chief, and he
rested. It is now contended that the general denial in
the answer cast upon plaintiff the burden of proving that
the note in suit is the identical note, in form, date and
amount, that was signed by the defendant. If this con-
tention is sound, defendant was entitled to a directed ver-
dict when plaintiff rested. No such motion was made,
but, on the contrary, defendant proceeded to develop his
defenses, the principal of which was that the note in suit
was not given on the day of its date, nor until the 30th
day of October following, at which time, he testified, he
had a settlement with plaintiff, at which the balance due
plaintiff was ascertained to be $620; that he looked at the
figures on the note when he signed it, and the figures were
“gix and two and naught, and the two little naughts;”
that he was unable to read the written portion of the note
at that time, as he cannot read English. He also testified
that this was-done in plaintiff’s house, and that no one
was present at the time. In this he is directly contra-
dicted by plaintiff and his wife, who both testify that they
were present when the note in suit was signed. It will be
seen, therefore, that defendant recognized the fact that
plaintiff had made out a case, and that the burden was
upon him to prove that the note, which he had executed
and delivered, and which was regular upon its face, had
been materially altered after its execution and delivery.
There are cases to be found which hold that this defense
cannot be shown under a general denial; but the law in
this state is the other way. In. Gandy v. Estate of Bissell,
supra, we held that a fraudulent alteration of a note
might be shown under the general issue. The-fact that
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such a defense may be shown under the general issue does
not, however, change the rule that in making such de-
fense, where thie note is regular upon its face, the burden
“is upon the defendant.

This is the rule announced in 3MeClintock v. State Bank,
52 Neb. 130, Colby v. Foxworthy, 80 Neb. 239, Anderson
v, Chicago cﬁ N. W. R. Co., 88 Neb. 430, and Musser v.
Musser, 92 Neb. 387. This rule has never been departed
from in this state, except in Ohio Nat. Bank v. Gill Bros.,
85 Neb. 718, Wthh is strongly relied upon by defendant
upon this appeal. In that case the action was upon a
promissory note, and the answer a general denial. We
there forsook the beaten path, and held that the burden
was upon the plaintiff to show the execution and delivery
of the instrument sued on, and that evidence in defense
tending to show a material alteration of the note after its
execution and delivery does not shift the burden of proof
to the defendant. It is evident that we in that case had
more in mind the doctrine of the shifting of the burden
in a civil action; the rule in this state being settled that
in a civil act1on the burden never shifts. That rule is
not in conflict with the rule that, in an action upon a
promissory note, which is regular upon its face, plaintiff’s
case is complete when he proves the execution of the note,
has it in his possession, and produces it at the trial. The
defense of fraudulent alteration of such note is an affirma-
tive defense, and, like all such defenses, must be estab-
lished by the one who asserts it, by a preponderance of
the evidence.

In an able opinion in Anderson v. Chicago & N. W. R.
Co., supre, written by the same member of the court who
wrote the opinion in Ohio Nat. Bank v. Gill Bros. supra,
we returned to “the beaten path.” In that action plain-
tiff sought to recover damages from the railroad company
for unlawful discrimination in failing to furnish certain
cars for the shipment of cattle from Cody, Nebraska, to
South Omaha. In its answer defendant alleged that the

99 Neb. 31
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only order for cars for the shipment of cattle made by
plaintiff was on October 14, 1907, at which time plaintift
made and signed an order on the book kept by defendant
company at Cody, in accordance with the provisions of
section 10555, Ann. St. 1909. To this answer plaintiff re-
plied by general denial. On the trial he admitted that he
had signed the order. In the opinion (p. 434) it is said:
“The record discloses that the written order in question
bears upon its face no evidence of any change or altera-
tion whatsoever; and, the plaintiff having admitted that
he signed it, the burden of proving that it had been
changed or altered after he had appended -his signature
thereto was upon him according to the well-settled rule
which has been adopted in this state”—citing McClintock
v. State Bank and Colby v. Fozworthy, supra, and Dorsey
v. Conrad, 49 Neb. 443. '

It is unnecessary to set out instructions 3 and 5 com-
plained of. It is sufficient to say that they placed the
burden upon the plaintiff of satisfying the jury by a pre-
ponderance of the evidence that the note in suit “is the
ijdentical note executed by the defendant onthe 19th day of
July, 1911, and that it was then a note for $1,620.” This
was error for which the judgment must be, and is,

REVERSED.

RoBERT A. LENHART, APPELLEE, V. MAX L. WOLFSON,
APPELLANT.

Frep MArcH 4, 1916. No. 18592,

Landlord and Tenant: AcTioN For RENT: EvipENceE. The record ex-
amined, its substance set out in the opinion, and held that under
the pleadings and evidence the verdict returned by the jury is the
only verdict that could have been sustained.

APPEAL from the district court for Douglas county: LEE
S. EsTELLE, JUDGE. Affirmed.
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Weaver & Giller, for appellant,
1. J. Dunn, contra.

Fawoert, J. ) :

From a judgment of the district court for Douglas
county, in favor of plaintiff, for a balance due for rent of
a store building in the city of Omaha, defendant appeals.

The petition alleges the leasing to defendant for one
year of certain real estate known as 922 and 924 North
Sixteenth street, in the city of Omaha, at an agreed rental
of $90 a month, payable monthly in advance; that defend-
ant is in arrears for the last four months of the period
covered by the lease. A copy of the written lease is at-
tached and made a part of the ‘petition. It shows that it
was entered into May 29, 1911, for one year, beginning
June 1, 1911. The answer admits that defendant entered
into possession of the premises under the lease, for the
stipulated rental, and payable in advance on the first of
each month, as alleged in the petition. Further answer-
ing, defendant alleges that after the execution of the lease,
and in the month of November, 1911, plaintiff and defend-
‘ant, by mutual consent and agreement, terminated the
- lease, and defendant was thereby released from the obliga-
tions thereof, and all the rights and privileges thereunder
were assigned by defendant, with plaintiff’s knowledge,
consent and acquiescence, to one Miller, who became there-
under the tenant of plaintiff ; that plaintiff thereafter col-
lected and received rents from Miller for the premises
under the lease, and fully recognized and accepted Miller
as his tenant thereunder. For reply plaintiff denies all of
the allegations in the answer, except that plaintiff con-
sented to Miller’s occupying the premises as a subtenant
of the defendant, and that plaintiff received some rent °
from Miller.

Two errors are relied upon for reversal : (1) That the
court erred in giving instruction No. 2 ; (2) error in re-
fusing to allow defendant to show that one Shaw was plain-
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tiff’s agent and had charge of the collection of the rents
and the management of the property in controversy.

1t is not disputed that no rent was paid to plaintiff for
the last four months of the year covered by the lease. The
record shows that in November, 1911, defendant, who was
engaged in the mercantile business in the leased premises,
sold his business to one Miller. His contention is that
at the time he made that sale plaintiff orally agreed to
take Miller as his tenant and release defendant; that on
the 14th of that month he gave plaintiff a check, and in-
dorsed on the back thereof the following: “This check is
in full payment and settlement for rent and cancel of
lease on said building.” Under that indorsement appears
the signature of plaintiff. Defendant testifies that this
indorsement was on the back of the check when he deliv-
ered it to plaintiff. This plaintiff denies. Plaintiff denies
that he ever released or agreed to release defendant, but
that, on the contrary, he told him he would not release him,
for the reason that he knew nothing about Miller, but
knew that defendant was good. It further appears that
later on Miller sold his stock of groceries and had them
taken out of the building; that when he did so defendant
attached the goods and instructed the constable to put
them back in the building; that in suing out the attach-
ment defendant filed an affidavit in which he stated that
the sum of $180 was due him from Miller for rent of the
premises in controversy; that the claim was just, and that
he was entitled to recover the same. The summons com-
manded Miller to appear at the time stated therein to
answer to the action of M. L. Wolfson (defendant), “who
sues to recover $180 for rent of 922 and 924 North Six-
teenth street.”” Miller was called as a witness for plaintiff,
~and testified that defendant told him in November, 1911,
that Mr. Burnett would collect the rent; that both defend-
ant and Burnett demanded the rent from him for Febru-
ary and March, 1912; that defendant demanded the rent
from him a number of times in March, 1912; that at the
trial in justice court defendant testified that Miller was
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indebted to him for rent in the sum of $180. Mr. Yale C.
Holland was called as a witness, and testified that he was
attorney for Miller in the litigation in justice court, and -
that at that trial defendant testified that Miller was in-
debted to him in the sum of $180 for rent. A number of affi-
davits used in the justice court were introduced in evidence,
in all of which defendant swore that Miller was indebted to
him for $180 rent of the premises in controversy. Defend-
ant now seeks to escape the consequences of this assertion
by him of his rights under the lease several months after
the date when he claims it had been canceled, by offering to
show that one Shaw was the agent of plaintiff for the col-
lection of the rents of these premises, and that he brought
the attachment suit in the justice court at the request of
Shaw, for the purpose of protecting the rights of plain-
tiff. Shaw had departed this life prior to the time of trial.
The trial court refused to permit this proof, and by in-
struction No. 2 instructed the jury that the only issuable
fact in the case for their consideration was, “was the
lease terminated by the mutual consent of the plaintiff
and the defendant in November, 1911. If the said lease
was terminated at that time by the mutual consent of the
said parties, then plaintiff cannot recover ; but, if it was
not terminated, then the plaintiff would be entitled to
recover the sum of $360 and interest.”” As before stated,
the giving of this instruction and the refusal of the court
to allow defendant to show that Shaw was plaintiff’s agent
and had charge of the collection of the rents and manage-
ment of the property in controversy are the grounds of
defendant’s claim for reversal. We do not think the court
committed error in either instance. Under the pleadings
of the parties the only question was the one which the
court submitted under instruction No. 2. The proffered
evidence as to Shaw was properly refused for two reasons:
(1) Even if it were shown that Shaw was the agent of
plaintiff for the collection of the rents and management
of the property, that would not authorize him to bind
plaintiff by an arrangement with a third party to institute
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an action in such party’s own name for the benefit of his
principal. Special authority to do anything of that kind
would have to be shown. (2) To have permitted this
line of proof would have been to permit the defendant to
convict himself of perjury in the execution of a number
of affidavits and in his testimony given on the trial in the
justice court, would have permitted him now to take a
position directly at variance with the position he then
took and sought to sustain in a court of justice.

The record in this case, viewed from any standpoint,
shows that the verdict returned by the jury was the only
verdict which could have been sustained.

AFFIRMED.

STATE, EX REL. GEORGE E. HALL, STATE TREASURER, RELATOR,
v. WILLIAM G. URE, TREASURER OF DouGLAS COUNTY,
RESPONDENT.

FiLep MaArcH 4, 1916. No. 19215.

1. Mandamus: PusLic Funps: PAYMENTS BY CoUNTY TREASURERS. Un-
der sections 6515 and 6516, Rev. St. 1913, the auditor of public
accounts is the proper official to institute and direct legal pro-
ceedings in the name of the state for the failure of any county
treasurer to make settlements with the auditor and pay over to the
state treasury funds in his hands belonging to the state, when
required by law to make such settlements and payments. But
where demand has been made by the state treasurer upon a county
treasurer for payment by the latter into the state treasury of all
funds in his hands belonging to the state, at times other than the
two dates fixed in section 6507, and the county treasurer admits
that he has in his hands the amount of state funds demanded, so
that nothing remains to be done by the county treasurer except to
perform the mere ministerial act of paying over the sum so ad-
mitted, and he fails or refuses to perform such duty, the state
treasurer may by mandamus compel performance.

2. County Treasurers: STATE FUNDS: SETTLEMENTS: REASONABLENESS
oF DEMAND, Section 6507, Rev. St. 1913, examined, and hkeld, that
the times when county treasurers are required to pay over state
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funds in their hands are the two dates therein fixed and such other
times as the state treasurer shall require. Held, further, that it
is the duty of the state treasurer, in making demand for settle-
ment by county treasurers at times other than the two dates fixed
in the statute, to fix reasonable times for compliance with such de-
mand, and that a demand for monthly settlements is reasonable.

3. Mandamus: StaTeE Funps: Receiprs: DUTY oF STATE TREASURER.
When a county treasurer pays into the state treasury funds belong-
ing to the state, it is the duty of the state treasurer to issue dupli-
cate receipts therefor, file one of such duplicates in the auditors’s
office, and deliver the other, countersigned by the auditor, to the
county treasurer making such payment; and, for his refusal to
obtain and deliver such receipt, mandamus will lie.

-Original proceeding in mdndamus by relator, as state
treasurer, to compel respondent, as county treasurer, to
pay over moneys in his hands collected for the state. Writ
allowed.

Willis E. Reed, Attorney General, and George W.
Ayres, for relator.

. Mahoney & Kennedy, George A. Magney and William C.
Ramsey, contra.

Fawcerr, J. ‘

This is an original action in this court by the relator as
state treasurer, for the writ of mandamus to compel re-
spondent, county treasurer of Douglas county, to pay over
to relator $170,000, which relator alleges respondent had
in his hands, being moneys which had been collected by
him as county treasurer prior to June 1, 1915, for the use
and benefit of the state. An alternative writ was issued,
returnable June 17, 1915. A hearing, quite informal in
character, was had, the respondent appearing in person
and by Mr. William C. Ramsey, deputy county attorney,
and the relator by Mr. George W. Ayres, special assistant
attorney general. At this informal hearing it was con-
ceded by respondent that he had in his hands at the time
more than the sum named by relator, but he insisted that
he should not be required to pay the money over to relator
for several reasons: (1) That the state treasurer was
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without authority to compel a county treasurer to remit
state taxes to him whenever it pleased his fancy; (2) that
before a county treasurer could be required to pay money
over to the state treasurer he was entitled to a statement
from the auditor of public accounts, showing the amount
of state taxes which the county treasurer should pay into
the state treasury; (3) that as county treasurer he was
entitled, when paying money over to the state treasurer,
to the receipt of the state treasurer duly countersigned
by the auditor of public accounts, and that the relator
had uniformly refused to furnish him such a receipt; and
(4) that the state treasurer was without authority to
bring this action, the auditor of public accounts being
the one, and the only one, duly authorized by statute to
institute such proceedings. The result of the informal
hearing was that the court granted a peremptory writ,
ordering respondent to pay over to relator $170,000. This
writ was issued June 24, 1915, and served two days later.
On June 29, 1915, by agreement of parties, the peremptory
writ was vacated on condition that respondent at once pay,
over to relator all state funds in his hands, such payment
to be without prejudice to the right of respondent to an-
swer the alternative writ and have a hearing of the case
upon the merits. Respondent complied with the condition
and paid over to relator $187,100. His answer was filed
in due time, briefs were filed by both parties, and the case
was submitted on the briefs and oral arguments at the bar.

It is pleasing to note that there is no question of short-
age in the accounts of the respondent, nor any claim of
incompetency. In the brief of counsel for relator it is
gracefully conceded that the important office of county
treasurer of Douglas county is “so efficiently presided over
by the respondent himself.” The question before us, there-
fore, is devoid of sentiment or sympathy, and calls for a
plain determination of the duties and responsibilities of
the two public officials involved, in their relations to and
with each other,
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The question confronting us at the threshold of the case
ig: Can the relator, as state treasurer, maintain this ac-
tion, or should it have been brought by the auditor? Sec-
tion 5546, Rev. St. 1913, declares it to be one of the duties
of the auditor “to direct prosecutions in the name of the
state for all official delinquencies in relation to the assess-
ment, collection and payment of the revenue against all
persons who by any means become possessed of public
money or property due or belonging to the state and fail
to pay over or deliver the same.” Section 6515 provides:
“Upon the failure of any county treasurer to make settle-
ment with the auditor, the auditor shall sue the treasurer
and his surety upon the bond of such treasurer, or sue the
treasurer in such form as may be necessary, and take all
such proceedings, either upon such bond or otherwise, as
may be necessary to protect the interest of the state.”
Section 6516 provides: “Such suit shall be brought in be-
half of the state in the district court of the county in which
such treasurer holds office or resides, and process may be
directed to any county in the state. If (In) any proceed-
ings against any officer or person, whose duty it is to col-
lect, receive, settle for or pay over any of the revenues of
the state, whether the proceeding be by suit on the bond of
such officer or person or otherwise, the court in which such
proceeding is pending shall have power, in a summary
way, to compel such officer or person to exhibit on oath
a full and fair statement of all moneys by him collected
or received, or which ought to be settled for or paid over,
and to disclose all such matters and things as may be
necessary to a full understanding of the case, and the court
may, upon hearing, give judgment for such sum or sums
of money as such officer or person is liable in law to pay.”

Under these sections of the statute it is clear that the
auditor is the proper official to bring an action against a
county treasurer, like the one at bar, and in such action
summarily compel such treasurer to exhibit on oath a
full and fair statement of all moneys by him collected or
received, and to disclose all such matters and things as
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might be necessary to a full understanding of the case;
and the court upon such hearing would have the power
to give such judgment as the evidence would require. If
such an action had been instituted, this court would have
been relieved of much unnecessary time and labor. But,
however preferable such a course might have been, was
such course exclusively the one which should have been
pursued? That depends upon another proposition. If
the respondent, when called upon by the relator to pay
over moneys in his hands, had promptly furnished the
auditor full information as to the condition of his ac-
counts by exhibiting to him his accounts and vouchers, as
required by section 5547, he would have been under no
obligation to turn over the money in his hands until the
auditor had passed upon the statement so furnished.
When the auditor had examined, adjusted and settled the
account, whether by an independent investigation, or by
accepting the statement of the county treasurer as comect
and fixed the amount which he should pay over to the
state treasurer, nothing would remain for the county
treasurer to do but to perform the mere ministerial act of
transferring the state funds frem his own control to that
of the state treasurer; and, if he refused to perform this
mere ministerial duty, we think the state treasurer could
by mandamus compel performance; this upon the theory
that the money had, by the forms of law, been duly found
to belong to the state, and that the treasurer was entitled
to have the custody and control of the same. Again, when
the state treasurer makes demand upon a county treasurer
to pay over state taxes collected by him, and the treasurer
admits that he has in his hands, belonging to the state,
moneys to the amount of the state treasurer’s demand,
then, so far as the custody of that particular sum of
money is concerned, it is immaterial that the auditor has
not made an examination, and the rule then would be the
same as that above stated, viz., that the amount of the sum
demanded being admitted to be state money, and in the
hands of the county treasurer, that admission is equiva-
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lent to an admission that the state treasurer is entitled to
the custody of the money demanded. It then becomes the
duty of the county treasurer to pay it over. The question
as to the amount he must pay over calls for no exercise of
judicial discretion or of expert ascertainment. His duty
in such case, as in the other, is purely ministerial, that of
delivering the sum involved to the state treasurer. That
is this case. We therefore hold that the treasurer’s right
to maintain this action cannot be questioned by the re-
- spondent. :

We come now to what we regard as the real merits of
this controversy. Section 6507 provides: “The treasurers
of the several counties shall pay into the state treasury all
funds in their hands belonging thereto on or before the
tenth day of February and the tenth day of October in
each year, and at such other times as the state treasurer
shall require.” Section 6508 provides: “Upon ascertain-
ing the amount due to the state from any treasurer’ or
other person, the auditor shall give such person a state-
ment of the amount to be paid, and upon the presentation
of such statement to the state treasurer, and the payment
of the sum stated to be due, the treasurer shall give dupli-
cate receipts therefor, one of which shall be filed in the
auditor’s office, and entered in a book to be kept for that
purpose, and the other shall be countersigned by the
auditor and delivered to the person. making the payment,
and no payment shall be considered as having been made
until the treasurer’s receipts shall be countersigned by
the auditor as aforesaid.”

It will be seen that section 6507 expressly provides for
payments by county treasurers twice a year, and it is
contended by respondent that the state treasurer has no
authority to call for settlements at any other time unless
there exists a necessity for the state to make such call. We
do not think this contention is sound. The state is not
compelled to allow large sums of money to remain idle in
the various county treasuries, when if it were paid into
the state treasury it could be deposited ini depository
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banks at 3 per cent. interest, or used to pay state warrants
which draw 4 per cent. This fact alone would be suffi-
cient justification on the part of the state treasurer to call
for monthly settlements by county treasurers. We agree
with counsel for respondent that the state treasurer can-
not make these calls at his mere whim, or at unreasonable
times, as, for instance, every week, or daily, as the brief
says he might do if his right to call for monthly settle-
ments should be sustained. No such purpose on the part
of the legislature can be gleaned from the statute in ques-
tion, nor would the courts ever sanction such unreason-
able procedure on the part of the state treasurer. Monthly
settlements are not burdensome in any line of trade or
commerce, and we are unable to see why they should be
considered burdensome or unreasonable as applied to the
business of the state. We therefore hold that the state
treasurer, under the provisions of section 6507, has the
right to call upon the county treasurers for monthly pay-
ments of state moneys in their hands.

When a call is made upon a county treasurer for pay-
ment of moneys in his hands, belonging to the state, what
is his duty? Section 5547 answers the question, viz.:
“All county treasurers, or other persons who are by law
required to make settlements or pay money into the state
treasury at certain specified times, shall, on or before
such date, exhibit their accounts and vouchers to the
state auditor, who shall, as soon as practicable, examine,
adjust and settle such accounts and report to the state
treasurer the balance found due the state”” It may be
contended that the term, “at certain specified times,” re-
fers to the times specified in the statute; but we think this
is too narrow a construction. It would have been easy
for the legislature to have said that the treasurer should
make settlements or pay money into the state treasury at
“the times specified in the statute.” It did not do that,
but used the language, “at certain specified times.” Those
times should, therefore, be construed to be the two dates
fixed in section 6507, supra, and “such other times as the
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state treasurer shall require.” Giving the statute that
construction, then it was the duty of the respondent, when
called upon by the relator to pay over all state moneys in
his hands by a certain date, to exhibit to the auditor,
before such date, his accounts and vouchers for examina-
tion. We do not mean by this that it was the duty of the
respondent to transport all his books and papers from his
office in Omaha to the auditor’s office in Lincoln for ex-
amination; but we think it was his duty to prepare a state-
ment of the state moneys then in his hands and present
that statement, with his vouchers, to the auditor. We
think it is the duty of a county treasurer, when called upon
by the state treasurer to make monthly payments of state
moneys in his hands, to disregard anything in the demand
of the state treasurer which savors of dictation or assump-
tion of powers which do not belong to him, and to proceed
in good faith to comply with the requirements of the stat-
ute by promptly sending to the auditor a statement of the
moneys in his hands which would be subject to the de-
mand so made. He cannot fail to do that and then justify
his refusal on the ground that the "auditor has not per-
formed the duty imposed on him by statute. We think a
fair construction of section 5547, supre, imposes upon the
county treasurer the duty of making the first move in the
making of such settlement by exhibiting to the auditor his
accounts and vouchers as therein stated. This the re-
spondent failed to do.

Another claim by respondent is that, under the provi-
sions of section 6508, which provides that, when payment
is made by a county treasurer to the state treasurer, the
latter shall give duplicate receipts therefor, one of which
shall be filed in the auditor’s office, and the other counter-
signed by the auditor and delivered to the county treas-
urer making the payment, he is not required to make pay-
ment until he is furnished such receipt, for the reason that
the section of the statute just referred to further provides,
“and no payment shall be considered as having been made
until the treasurer’s receipts shall be countersigned by
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the auditor as aforesaid.” The respondent shows, and the
showing is not disputed but in*fact is conceded, that prior
to the commencement of this action the relator had at
- all times refused to give him a receipt countersigned by
the auditor. Relator contends that it is the duty of a
county treasurer to pay over the state moneys, obtain his
duplicate receipts, and himself take them to the auditor
and file one, and have the other countersigned; while the
respondent contends that it is the duty of the state treas-
urer to file one of the duplicate receipts in the auditor’s
office, procure the other to be countersigned by the auditor,
and deliver such countersigned receipt to the county treas-
urer. We think the contention of the respondent is sound
on this point. He is not required to bring the money
with him to the state tredsurer’s office and pay it over.
Under the provisions of section 6507, supra, the sum so
paid by the county treasurer to the state treasurer “shall
be the identical state warrants if any received by the
treasurer for payment of the taxes, or in coin or in treas-
~ ury notes of the United States.” In addition to this, it
appears from the record before us that, when the relator
made his demand upon the respondent, he advised him
that he could “make such remittances by bank draft or
some form of exchange which is payable at face value in
Lincoln or Omaha.” When, therefore, state funds are re-
mitted to the state treasurer by a county treasurer, by
either of the methods prescribed in the statute, or in the
treasurer’s demand, it is his duty to send to the remitting
treasurer a receipt duly countersigned by the auditor. If
he refuses to send such a receipt, mandamus will lie to
compel him to do so. In like manner, if the auditor, in a
proper case, should refuse to countersign such receipt,
mandamus would lie to compel him to perform that duty.
The relator now recognizes the fact that that duty rests
upon him, and when respondent made the payment, herein-
before referred to, relator sent him such a receipt, and in
the brief of the attorney general, on behalf of the relator,



Vor. 99] JANUARY TERM, 1916. 495
State, ex rel. Hall, v. Ure.

it is stated, in substance, that there will be no further
refusal to perform that duty. :

In the light of what we have said, we think the peremp-
tory writ issued on June 24, 1915, was properly issued,
and, such writ having been vacated for the purpose of the
present hearing, it is ordered that it shall again issue 3
each party to pay one-half of the costs.

‘WRIT ALLOWED.

SEDGWICK, J., cancurring. ,

Since the county treasurer admits in his return to the
writ that he has the money of the state in his hands as
alleged in the writ, and that a demand for the same has
been made by the state treasurer, I think the money should
be transferred from the county treasury to the state treas-
ury, and that the duty to see that it is done devolves upon
the state treasurer, who can maintain this action for that
purpose. :

I do not think that section 6507, Rev. St. 1913, contem-
plates that the state treasurer shall by general order re-
quire monthly settlements by county treasurers in addi-
tion to the semi-annual settlements which the section re-
. quires. This construction of the statute places a burden
upon the auditor not contemplated by the statute. The
section relates only.to payment of state funds into the
state treasury. When, as in this case, it is conceded that
a county treasurer has a large amount of state funds in
his hands, the state treasurer may require that it be paid
into the state treasury. No formal settlement with the
county treasurer is necessary in such case. (

Section 6508 relates to the semiannual settlements re-
quired by the statute. When upon such settlements the
auditor has determined the amount due, he gives the
county treasurer a statement of the amount. The county
treasurer presents this statement with the money to the
state treasurer, and he “shall give duplicate receipts there-
for.” These duplicate receipts are not evidence protecting
the county treasurer unless he files one of them with the
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state auditor and procures him to countersign the receipt
retained by the county treasurer. The county treasurer is
the only one interested in having this receipt conclusive
that payment has been made, and he cannot obtain a valid
receipt unless he presents the duplicate receipts which the
state treasurer is required to give, and procures the auditor
to countersign his receipt. Thus it is made certain that
the auditor will have official notice of the payment by
the county treasurer. If the county treasurer sees that
this is done, he will have a good receipt, otherwise not.
If he leaves it to some other person to present to the
auditor the duplicate receipts which the state treasurer
gives, he assumes the risk of having no legal evidence of
the payment he has made.

EMIL MUZIK V. STATE OF NEBRASKA.
FiLED MARCH 4, 1916. No. 19362.

1. Criminal Law: Evipence: Exmisits. McKay v. State, 90 Neb. 63,
and Flege v. State, 93 Neb. 610, examined, and held, that the rule
announced in paragrapb 7 of the syllabus in the former, and in
paragraph 3 of the syllabus in the latter, does not, and was not in-
tended to apply to facts or exhibits which tend to prove or disprove
the guilt or innocence of the accused, or his sanity, or the degree
of his crime.

. INSTRUCTIONS: INSANITY. Instruction No. 15, examined and
considered in the opinion, criticized as to form, but held to have
fairly presented to the jury the law relating to the defense of in-
sanity as applied to the evidence introduced at the trial,

3. Homicide: SUFFICIENCY OF EVIDENCE: REDUCTION OF SENTENCE. The
evidence examined, its substance set out in the opinion, and held,
sufficient to sustain the verdict of guilty of murder in the first de-
gree, but insufficient to sustain the imposition of the death penalty.

ERRrOR to the district court for Douglas county: JAMES
- P. ENcLISH, JUpGB. Sentence reduced.

J. E. Bednar and W. W. Hoye, for plaintiff in error.
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Willis E. Reed, Attorney General, and Charles S. Roe,
contra.

Fawcerr, J.

Plaintiff in error, whom we will designate as defendant,
was convicted in the district court for Douglas county of
murder in the first degree. The jury fixed the penalty of
death, and sentence was pronounced accordingly. Defend-
ant prosecutes error.

The assignments of error are: (1) The giving of in-
struction No. 15; (2) error in overruling defendant’s mo-
tion for a new trial; (3) that the verdict is not sustained
by sufficient evidence, is excessive, and was the result of
passion and prejudice on the part of the jury.

The second assignment will first be considered. It is
divided into three subheads, which are discussed together
in the brief. The victim of defendant’s deed was his wife.
The crime was committed on the morning of March 5,
1915, and before Mrs. Muzik was fully dressed. The evi-
dence shows that defendant at one time had been em-
ployed in the packing houses of South Omaha, but for
more than a year preceding the tragedy had done no work
of any kind; that Mrs. Muzik was earning the support
of the family by her own labor. On the morning in ques-
tion she chided the defendant for not getting up and
starting a fire sooner, as she had to get to work. We give
her own statement to her neighbor, Mrs. Smith, immedi-
ately after the tragedy. Mrs. Smith testified that about a
quarter to 7 in the morning Mrs. Muzik came to her home
carrying her child in her arms; that after she opened the
door she “hollered;” that witness ran to meet her; that
she was dressed only in her underwear, and had on one
stocking and slipper, with a coéat thrown around her.
“She started to holler and call my name, call ‘Mrs.
Smith, and I asked her what is the matter, and she says,
‘Oh, my, Muzik cut me; cut my throat’ I says, ‘Why?
* ® *® Bhe says, ‘T don’t know.” I says, ‘Did you have

99 Neb. 32
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a quarrel? ‘No, she says, ‘I just told him why don’t he
get up and start a fire sooner; I have to get to work.” And
she says, ‘He took me and put me on the floor and took a
knife and cut me.’” The witness was then asked to de-
scribe the appearance of Mrs. Muzik at that time. In do-
ing so she told how the blood was oozing through a cloth
that she had around her neck, and how it had run down
over her garments. Her testimony shows that Mrs.
Muzik presented a decidedly bloody appearance. Other
witnesses, who immediately visited the scene of the
tragedy, described the condition and appearance of the
room in which the deed was committed. This description
was more or less graphic, one witness stating that it re-
sembled a slaughter house. The knife with which the deed
was committed was also introduced in evidence and ex-
hibited to the jury. It was a thin-bladed, steel table knife,
with a sharp edge, and was covered with blood.

In the opening statement to the jury at the begimming of
the trial counsel for defendant admitted that defendant
killed his wife, and urged insanity as his defense. It is
now contended that, inasmuch as the killing was admitted,
the testimony with regard to the bloody condition of Mrs.
Muzik and the similar condition of the room where the
deed was committed and the exhibition of the knife could
serve no purpose in the case except to inflame the passions
and excite the prejudices of the jury, and that under the
rule announced in McKay v. State, 90 Neb. 63, and Flege
v. State, 93 Neb. 610, their admission was prejudicial error.
The rule announced in those cases is that in a criminal
prosecution an accused is entitled to a trial upon compe-
tent, relevant evidence, evidence which at least tends to
establish his guilt or innocence, and that evidence which
has no such tendency, but which, if effective at all, could
only serve to excite the minds and inflame the passions
of the jury, should not be admitted. There is a clear dis-
tinction between those cases and the case at bar. In
each of those cases there was no doubt that a deliberate,
cold-blooded murder had been committed, and the only





































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































