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GRACE H. RUSTIN, APPELLEE, V. ZUTNA LIFe INSURANCE
‘COMPANY, APPELLANT.

Firep June 5, 1915. No. 18004,

1. Insurance: EXTENDED INSURANCE: COMPUTATION. The amount of
extended life insurance, where assured dies during default in the
payment of an annual premium, having made a loan upon his policy,
should be computed according to the terms of the contract, if valid
and unambiguous.

: ProviSION FOR LOAN: CONSTRUCTION. Money loaned to the
insured under the policy loan contract described in the opinion con-
stitutes “an indebtedness to the company against the policy,” as
this phrase is used in the contract.

: ProviSION roR EXTENDED INSURANCE: CONSTRUCTION. A life
Insurance policy provided that if default is made in the payment
of premium after premiums have been paid for three years or more,
and there is no indebtedness to the company against the policy, it
shall be extended as temporary insurance for the full sum insured
during a specified time, but that, if there is such an indebtedness,
the amount of extended temporary insurance shall be reduced in the
proportion which such indebtedness bears to the cash surrender
value. Held, where a loan made to insured had not been paid at
the time of default, the beneficiary was entitled only to temporary
insurance in such proportion.

APPEAL from the district court for Douglas county:
ABRAHAM L. SUTTON, JUDGE. Reversed with directions.

Greene, ‘Breckenridge, Gurley & Woodrough, for appel-
lant.

Mahoney & Kennedy, contra.

LETrON, J. _

From a judgment of the district court in favor of the
plaintiff on a policy of life insurance issued on the life
of her husband, Frederick Rustin, defendant appeals. At
the close of the trial in the district court, there being prac-
tically no disputed questions of fact, each party moved for
a directed verdict. The motion of defendant was over-
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ruled, and that of plaintiff sustained, and judgment ren-
dered accordingly.

The sole question involved in this appeal is the amount
of defendant’s liability under the policy of insurance,
which, with a loan agreement secured thereby, constituted
the entire contractual relations between the parties. The
policy was issued November 23, 1903, for $10,000, in con-
sideration of an annual premium of $294.40, payable an-
nually in advance. The principal sum is made payable
“on the surrender and discharge of this policy either at
the end of the policy year falling nearest to age eighty-
five, if the insured is then living, or, on receipt and ap-
proval of proofs of the death of the said insured during
the continuance of this policy, and any indebtedness to
said company on account of this policy or any premium
for the current year remaining unpaid shall first be de-
ducted therefrom.” It is further provided: “This policy
is issued and accepted subject to the conditions, provi-
sions, and benefits printed on the reverse of this page,
which are hereby referred to and made a part hereof.”
One of these is: “If any subsequent premium be not paid
when due then this policy shall cease and determine sub-
ject to the nonforfeiting features hereinafter described.”
A grace of 30 days for the payment of premium is also al-
lowed. Rustin paid three annual premiums, but made de-
fault in the payment of the fourth annual premium, which
was due on November 23, 1906. He died September 2,
1908, within the period for which he was entitled to ex-
tended insurance under the nonforfeiture provisions of
the policy hereinafter considered. On July 9, 1906, and
before default in the payment of the premium, Rustin bor-
rowed from the defendant the sum of $210, payable on de-
mand, and executed a loan contract therefor, signed by
himself and Mrs. Rustin. In this contract they acknowl-
edged the amount of the note, with interest, “to be an in-
debtedness to said Atna Life Insurance Company, on ac-
count of contract No. 60269, issued by said company on
the life of Frederick Rustin, which contract, with all right,
title and interest therein, and all benefit and advantage



. 428 NEBRASKA REPORTS. [VoL. 98
Ru;f{fx T;Z-E{na Life Ins. Co.

to be derived therefrom, is hereby assigned to said com-
pany as security for this indebtedness.” It was also pro-
vided therein that if the note or any interest thereon “re-
mains unpaid thirty days after it becomes due the right
to pay further premiums under said contract shall cease. ”
Other provisions with respect to the rights of the parties
after default of the payment of the note or the interest
are contained therein; but we consider that they are not
material in this controversy, since no demand had been
made and no default had occurred in the obligation of this
contract at the time that Rustin defaulted in the payment
of the fourth annual premium on the policy. The rights
of the parties as to extended insurance and the amount
thereof must be determined, therefore, by the condltlons
of the policy contract alone.

The controversy is not as to the length of the period
of extended insurance, but it is as to the amount of insur-
ance to which Rustin was entitled during the period of
extension. Plaintiff claims, and the district court held,
that the full amount of $10,000, less the indebtedness of
$210, with interest, as provided in the loan contract men-
tioned, is due, while defendant asserts that under the pro-
visions of the policy the amount of extended insurance to
which the policy holder is entitled is $1,356.

The provisions in the policy which are decisive of the
iSsues are as follows:

“Extension of Full Sum Insured.

“Qection 4. If default occurs in the payment of any
premium under this policy after the premiums have been
paid for three years or more, this policy shall then cease
as to the right to pay further premiums, but shall, if there
is no indebtedness to said company against it, be extended
as temporary life insurance for the full sum hereby in-
sured during the time specified in the following table, reck-
oned from the time when the first unpaid premium became
due, at the expiration of which time it shall wholly cease
and be void, except for the endowment value, if any, shown
by the next column of said table payable only at the expi-
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ration of the endowment term if the insured is then liv-
ing. Should the death of the insured occur within three
vears after the time when the first unpaid premium fell
due and while this policy is in force as temporary life
insurance, there shall be deducted from the amount other-
wise due from said company the premiums that would have
been paid had there been no default in the payment of
premium, with interest thereon.

“Paid-up Policy.‘ Cash Surrender Value.

“In lieu of such extended insurance a paid-up nonpar-
ticipating stock policy will be issued for the amount shown
by the following table, or, at the expiration of the fifth or
of any subsequent policy year, said company will pay the
amount of cash shown by the following table; provided
in either case that this policy be surrendered to said com-
pany and a written application made for said paid-up
policy or cash value within three months after the time
when the first unpaid premium became due. Said paid-
up policy shall bear the date of its issue and be due and
payable in event of death as herein provided, or at the ex-
piration of as many years from its date as there are years
of this endowment term less the number of full years ex-
pired under this policy.

“Loan.

“Section 5. After the expiration of three years from
the date of this policy, and before default in the payment
of premium, said company will loan upon the same the
amount shown by the following table.”

“The figures given in this table are for one thousand
dollars of insurance, and the values for insurance of a
greater or less amount can be calculated therefrom. The
table is based on the assumption that there is no indebt-
edness against the policy and that all the premiums have
been paid to the end of the policy year for which the value
is given.
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“Directions Concerning the Use of the Table.

“If there is any indebtedness to the company against the
policy, the loan or the cash surrender value will be re-
duced by the amount of said indebtedness, and the amount
which shall be extended as temporary life insurance (also -
the endowment value, if any) or the amount of paid-up
policy to be issued will be reduced in the proportion which
said indebtedness bears to the cash surrender value here-
of. .
“For a loan or cash surrender value the policy must be
unincumbered by the interest of minor children and a valid
loan note or surrender papers must first be executed under
such regulations as are prescribed by the company.

“In determining the extension, the paid-up policy, the
cash or loan value, premiums paid for entire years only
will be considered.”

The policy table of values, on the original policy, is
shown at the right of and directly opposite to the above
“Directions Concerning the Use of the Table.”

“Table of Values per $1000 of Insurance.

Non-participating
Life (End’t at 85). Issued at age 34.
Premiums 20 yrs.
Extended Insurance
At End Paid-up
of Yoar Endow- | Policy Loan Cash Value
Yrs. Days | ment
Value
3 2 321 $ 89 $21
4 5 167 148 40
5 7 342 206 61 $68

While the cash surrender value after three premiums
have been paid is not stated in the table, it is admitted
that it amounted to $234 on this policy.

Rustin made no demand within three months after de-
fault for a paid-up policy, and under the above provisions
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the policy became automatically extended for the time
fixed in the table, to wit, 2 years and 321 days. The
plaintiff contends that the provisions upon the face of
the policy for the payment of $10,000 at its maturity and
the further provision that “any indebtedness to said com-
pany on account of this policy or any premium for the
current year remaining unpaid shall first be deducted
therefrom” are inconsistent with the provisions with re-
spect to the deduction of indebtedness found in the quoted
sections, and that the only manner in which they can be
reconciled is to treat the expressions “indebtedness against
the policy” and “indebtedness on account of the policy” as
referring to different kinds of debt, and that, if the indebt-
edness is one “on account of the policy,” it “is simply to be
deducted from the face of the policy and the balance paid.”
We see no reasonable ground for taking this position. The
expressions, “indebtedness to said company on account of
this policy,” “indebtedness to the company against the pol-
icy,” the “company will loan upon the” policy, seem to us
to include such an indebtedness as is here involved, and
such as is contemplated both on the face of the policy and
in the quoted provisions on the back of it. Other provision
is made on its face for the deduction at maturity of “pre-
miums for the current year remalmng unpaid.” It is con-
ceded by plaintiff that no default in the payment of the
principal or interest of the loan occurred. None of the con-
tingencies in the loan contract, arising on default, have any
bearing on the question and the case must be decided by a
consideration of the policy alone.

The basic principle upon which so-called “old line” level
premium life insurance is conducted requires that the in-
surer shall collect each year from the insured an amount
over and above the actual current cost of carrying the in-
surance of each individual in order to provide a fund for
the future increased cost due to advancing age. This fund
is usually denominated the “reserve,” and is often regulated
by statute. In the policy under consideration this term is
not used, but the principle applies. This is the fund from
which loans are made, surrender values are paid in cash,
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or which is used to carry term insurance in case of default
for the length of time set forth in the table.

Three contingencies are provided for in the policy: First,
the amount that the company shall pay at maturity when
there is no default and no indebtedness; second, what it
shall pay when there is no default and an outstanding in-
debtedness; third, the amount to be paid when default has
been made and a part of the reserve has been withdrawn
by a loan on the policy. When these three conditions are
distinguished, the purport of the policy seems plain, and
the solution becomes easy, though, as in all life insurance
contracts, the language necessarlly is technical.

The agreement upon the face of this policy to pay $10, 000
at death assumes and is based upon the idea that no de-
fault has been made in the payments provided for by con-
tract. The company agrees to pay $10,000 at maturity, but
“any indebtedness to said company on account of this pol-
icy” shall first be deducted therefrom, so that, if no de-
fault had been made in the payment of the premiums, the
$10,000, less $210 and interest, would then be due. The
provision as to a deduction of unpaid premiums for the
current year evidently refers to premiums payable in in-
stalments, or as to which grace has been allowed, and not
to any premiums as to the payment of which an absolute
default has been made, since it is also provided that the
policy “shall cease and determine subject to the nonforfeit-
ing features.”

“Those conditions upon the back of the policy which are
involved here have reference to the rights of the assured
after a default has been made in the payment of premiums.
If there is no indebtedness, the cash surrender value or
reserve in the hands of the company is used to carry ex-
tended insurance for the full amount named in the policy
for the length of time which it will pay for as a single
premium at current rates, or, if the policy holder desires,
he may take a paid-up policy for the amount it will pur-
chase, or it may be surrendered to him in the form of cash,
each of which amounts is set forth in the table. TIf the
policy holder withdraws the whole of the reserve in the



VoL. 98] JANUARY TERM, 1915. 433
Rustin v. Atra Life Ins. Co.

form of cash surrencer value, this ends his insurance; if
he borrows and thus withdraws a portion, when he makes
default in the payment of premium, the remainder is used
to purchase extended insurance, or, as it is expressed in
the policy, “the amount which shall be extended as tem-
porary life insurance * * * will be reduced in the pro-
portion which said indebtedness bears to the cash surren-
der value,” which is the same thing. When, as in this case,
nearly 90 per cent. of the reserve is taken out, then the
amount of insurance must inevitably be reduced in the
same proportion. The automatic operation of this pro-
_vision of the policy is set in metion by a default in pay-
ment of the premium and by a failure, within three months
after default, to elect to take a paid-up policy instead of
extended insurance. The time for which the insurance
will be extended, or the amount of the paid-up insurance,
is definitely fixed and determined in the policy in all cases
where it was possible so to fix and determine the time
and amount in advance, but in all cases of indebtedness
the continued or paid-up insurance is dependent upon the
amount of the indebtedness. The fact of an indebtedness
to the defendant does not forfeit the right to continued or
paid-up insurance, but simply leaves' the amount of the
paid-up insurance, or the amount to be extended, depend-
ent upon a computation to be made when the amount of
the indebtedness is determined. Taylor v. New York Life
Ins. Co., 197 N. Y. 324. This case considered a similar
provision to that in the policy in suit here. If after de-
fault Rustin had elected to take a paid-up policy, it would
not have been for $890, but for the amount that the money
left in the company’s hands after paying his loan would
purchase. .
The fact that a loan has been made does not alter the
conditions. Such a loan is not like an ordinary loan, se-
cured by mortgage or personal security. It is in the na-
ture of a withdrawal of the reserve, pro tanto, for the rea-
son that, under the terms of the contract, the insured is
entitled at any time to demand and receive a loan, and

98Neb.28
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he alone has the option of deciding whether he will ever
repay it or not. Of what avail would it be to the insur-
ance company to collect the amount of the loan when the
borrower could at once, by virtue of the contract, demand
and receive a new loan for the same amount? The prac-
tical operation of the loan is to withdraw the reserve, at
the option of the policy holder as to repayment.

The testimony shows that, as soon as the net amount of
the reserve in the hands of the company was ascertained by
computation, the amount of insurance for the time speci-
fied in the policy was determined, the loan was paid, and
an entry made upon the books of the defendant showing the
satisfaction of the debt and the extension of the insurance
for the amount fixed by the contract for the specified pe-
riod. Similar action by an insurance company and policy
provisions having the same effect were upheld in Sharpe
v. New York Life Ins. Co., 5 Neb. (Unof.) 278. Under
somewhat similar provisions the opinion in Rye v. New
York Life Ins. Co., 8 Neb. 707, holds that there is no un-
- certainty in the contract, and that, since the assured had
borrowed from the company the full amount of the re-
serve before his death, there was no fund in the hands of
the company to carry extended insurance, and that there-
fore the policy lapsed upon default. A rehearing was
granted, and the policy held to be in full force at the time
of death upon another ground, but the principles an-
nounced in this opinion were not set aside nor departed
from. Bryant v. Mutual Benefit Life Ins. Co., 109 Fed. 7 48,
Omaha Nat. Bank v. Mutual Benefit Life Ins. Co., 84 Fed.
122, Dibrell v. Citizens Nat. Life Ins. Co., 152 Ky. 208,
Rife v. Union Central Life Ins. Co., 129 Cal. 455, and Bla-
lock v. Empire Life Ins. Co., 13 Ga. App. 486, construe pol-
icy provisions which, while couched in language slightly
different, are governed by the same principles as those in
the policy here. Contract provisions of the nature of these
have been inserted in policies within recent years, either
voluntarily, by insurance companies of the highest class,
or involuntarily, by reason of statutory enactment in a
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number of states. These provisions are for the benefit of
the insured, since by replacing his reserve before default,
even after sickness has intervened, and his physical con-
dition has become such as would preclude him from ob-
taining new insurance, his insurance stands as if no loan
or withdrawal ever had been made, and, if no default is
made, on maturity the debt is deducted from the amount
payable on the face of the policy. It is a well-known fact
that most policies of life insurance entered into prior to
the last fifteen or twenty years contained drastic provi-
sions as to forfeiture whereby the insured lost his entire
reserve if he made default in the payment of premiums. It
is a matter of common knowledge that, under the pressure
of public opinion, such provisions have been gradually re-
laxed. In an examination made of the policy provisions of
51 representative insurance companies, it is shown that all
these companies have such nonforfeiture provisions. Yale
Readings in Life Insurance, p. 262. It is also pointed out
(pp. 272-274) that statutory provisions have been adopted
in more than 15 states which provide for the ascertain-
ment of the amount or time of extended insurance on de-
fault and for the deduction of indebtedness, on practically
the same plan as provided for by this policy. Indeed, the
new Insurance Code of Nebraska, in subdivision 9, sec.
3238, Rev. St. 1913, contains a like requirement for poli-
cies issued after it takes effect.

Courts should interpret life insurance contracts in such
a way that they can in all instances be carried out, and
fair dealing and good faith should be upheld both for and
against the insurer. We must remember that, if we take
an undue amount of the assets of the company to pay one
policy holder, we are thereby lessening the protection af-
forded to all other policy holders. The amount tendered
by the amended answer seems to be the amount due under
the contract, and the judgment should be for that sum.

The judgment of the district court is therefore reversed
and the cause remanded, with directions to render judg-
ment against defendant for the sum tendered in its
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amended answer and for costs up to that time; subsequent
costs and costs in this court to be taxed to plaintiff.
REVERSED.
MorerissEy, C. J., not sitting.

FawcerT, J., dissents.
HAMER, J., absent and not voting.

JOHN RUSSO, APPELLEE, V. OMAHA & COUNCIL BLUFFS
STREET RAILWAY COMPANY, APPELLANT.

FrLep June 5, 1915. No. 18097.

1. Appeal: ConrLicTING EVIDENCE. Where the evidence is sufficient to
support the verdict, and the jury hag found for the plaintiff on con-
flicting evidence, it will be considered on appeal that the evidence
in his behalf states the true facts.

2. Master and Servant: INJURY To SERVANT: LiaBiriTy. Plaintiff suf-
fered injuries resulting from the negligent manner in which lifting
tongs were attached by A, an employee of defendant, to a rail which
was being unloaded, and from a negligent order by defendant’s fore- .
man that he hurry and take hold of the rail in order to guide it
to the ground. Held, that since the negligent order given by the
foreman concurred with the negligence of A, the defendant is liable,
and it is not material whether A was a fellow servant of plaintiff.

3. Appeal: EXCLUSION oF EVIDENCE. A judgment will not be reversed
on account of the erroneous exclusion of evidence, if the party com-
plaining is permitted at another point in the trial to prove the same
facts.

4. Damages. The amounts provided for in the employers’ liability act
(Laws 1913, ch. 198) as compensation for damages are arbitrary
sums fixed by the legislature, and may not be taken as a standard
of comparison or recovery in an action for injuries suffered before
its enactment.

APPEAL from the district court for Douglas county:
CHARLES LESLIE, JUDGE. A ffirmed.

John L. Webster and W. J. Connell, for appellant.
Gurley, Woodrough & Fitch, contra.
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LETION, J.

Action to recover damages for personal injuries alleged
to have been caused by the negligence of the defendant in
ordering the plaintiff, one of its workmen, to do an alleged
dangerous act. Plaintiff recovered, and defendant ap-
peals.

The facts alleged by the plaintiff are that on September
14, 1912, he was employed by the defendant as a member
of what was called the “screw gang,” which was engaged
in sawing, laying and lining rails on defendant’s track,
and at that time the defendant was laying new rails on a
double track, replacing the old tracks. A crane car and a
car-load of rails were brought to the place where the new
track was being laid. These rails were hauled on a flat
car operated by an electric motor. The crane was operated
by an electric motor and was used to unload rails. Plain-
tiff was directed by the foreman to leave his work of lining
rails and to help unload the rails from the flat car. He
was also ordered to take hold of the east end of the rail
which was being unloaded for the purpose of guiding it to
the place where it was to be laid. The rail was about 31
feet long, and weighed about 3,000 pounds. It was alleged
that, in order that the rail be unloaded in a reasonably
safe and prudent manner, it was necessary that the crane
hook be attached to the center of the rail, so that it would
be balanced when lifted, and when so balanced it could be
guided with safety by the men guiding the rails, and that
the defendant negligently caused the hook to be attached
to the rail so that it would not be balanced when lifted,
and attached it in a loose, insecure and unsafe manner so
that it had an insecure grip on the rail, which was very
dangerous for any one to take hold of for the purpose of
guiding it to the ground; that the danger was well known
to defendant and its foreman, although not known to plain-
tiff or obvious to him, or in any way explained to him;
that, in obedience to the order of the foreman, plaintift
took a firm hold on the west end of the rail in order to
guide it; that the rail was lifted by the crane, and that,
by reason of the fact that it was improperly and insecurely
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hooked, the hook failed to hold the same, allowing the
rail to fall upon plaintiff, knocking him to the ground,
breaking the bones of his arm, necessitating its amputa-
tion.

The answer is a denial of the acts of negligence alleged,
and a plea that whatever danger was incident to the un-
loading of the rails was obvious and was known to the
plaintiff, and that he could have avoided the injury by the
exercise of reasonable care. It is also alleged that all per-
sons engaged in the operation of unloading were fellow
servants, and that the injuries received were due to plain-
tiff’s own negligence and that of his fellow servants.

The evidence on behalf of the plaintiff shows that he was
an Italian, 33 years old, who had been working for some
time on the street railway track. His duties were to lay
rails, straighten them up, and cut off the ends when neces-
sary to make them fit; also to draw the spikes and take up
old rails. On the day of the accident he was working un-
der a foreman named Christianson, laying a new track near
the old one. A crane car came up with a flat car carrying
rails. The foreman called to Russo to help his coworkman
Ruberti unload the steel. The rails were unloaded by be-
ing grasped by a pair of tongs operated by the crane, the
proper method being to place the tongs about the middle
of the rail so that it would balance when lifted, to swing it
clear of the flat car, and then for one man stationed at
each end to take hold of the rail and guide it to the ground.
As plaintiff reached the flat car the foreman told him to
hurry because there was a passenger car waiting. The
tongs were attached by a workman on the flat car in such
a manner that the rail did not balance, and as it swung
out and as plaintiff was reaching up for it, it slipped from
the tongs, struck him and threw him down, and fell upon
and crushed his left arm so that it became necessary to
amputate it near the shoulder.

It seems plain that the accident occurred through the
carelessness of Anderson, one of the two men working with
the crane, in placing the tongs at such a point upon the
rail that it failed to balance, or nearly do so, and the con-
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current negligence of the foreman in hurriedly directing
the plaintiff to take hold of a rail which was in such a dan-
gerous and insecure condition.  Plaintiff* stood on the
ground below the level of the grade close to the flat car,
the floor of which was higher than his head. The fore-
man stood back in such a position that the manner in which
the rail was attached and swung was, or should have
been, apparent to him in the exercise of ordinary care. The
rail was a curved rail, which is shown to be more difficult
to unload than an ordinary straight rail and to demand
more care. A

The evidence for defendant tended to prove that the
tongs were placed very close to the center of the rail; that
it was necessary with heavy rails that, if they were swung
from the center, the ends should be taken hold of by men
upon the ground so as to prevent their tipping and sliding,
and that this rail was properly swung from the top of the
flat car, and that this rail would not have slipped if Ru-
berti had taken hold of one end of it while the plaintiff
was taking hold of the other. It also tended to prove that
the men employed in the screw gang, the spike gang, those
unloading rails, and the crane crew, which was engaged
in bringing rails from the yards and attaching the tongs
and operating the crane, all belonged to what was known
as the steel gang, and were fellow servants, and were all
under the direction of foreman Christianson.

Twelve errors are assigned by the defendant as grounds
for reversal. The first is that the court erred in permitting
a witness to testify that he had seen a rail fall out of the
hook on former occasions, and that the foreman was stand-
ing where the witness supposed he could see it. We see
nothing prejudicial to the defendant in the admission of
this testimony. There is no proof that the foreman knew
of the fact, and, even if he had known, we cannot see how
the testimony could have affected defendant adversely.

The next assignment is that the court erred in excluding
testimony of the witness Thomas to show that Anderson
was in the steel gang under the same superintendent as
Russo and this witness. These questions were ruled out
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as not being proper cross-examination. The defendant
was permitted at another point in the trial to show these
identical facts, and therefore cannot have been prejudiced.

After the same witness had testified as to the make up
of the screw gang and the spiking gang and the steel gang,
the defendant sought to show on cross-examination that
the crane men belonged to the steel gang. This was ob-
jected to as not proper cross-examination. The court then
said: “He bhas stated what -he considers the steel gang,—
the ten men there.” It is strongly urged that it was error
for the court to put its interpretation upon the previous
answers of the witness and to exclude this testimony. The
witness had stated a moment before that Christianson was
foreman of the spike gang and the steel gang. When he
was asked, “Did he have the whole steel gang * * * or
just the spiking gang?” he answered, “Ten men; * * *
that was all,” and that Russo was one of the ten. This
complaint is therefore without merit.

The next assignment is that the court erred in refuswo
to direct a verdlct for the defendant. There was sufficient
testimony to go to the jury on the point whether the failure
to properly attach the tongs and the negligent order given
by the foreman were the proximate cause of the injury.
The evidence is not so clear that the failure of Ruberti to
take hold of the rail was the cause of the accident as to
justify the court in directing a verdict upon the ground
that it was caused by the negligence of a fellow servant.

The remaining assignments apply to the giving of cer-
tain instructions. A number of these are in no wise sub-
ject to the criticisms of defendant. Whether the giving
of the others was erroneous depends upon the evidence in
the case, and, as we have already determined that there is
sufficient evidence to sustain the verdict, the instructions
are not subject to the objections made.

We find it unnecessary to consider and distinguish cases
cited by the defendant, for the reason that the facts of
each particular case determine the question for that case.
A number of cases are collected in the opinion in the case
of Union P. R. Co. v. Doyle, 50 Neb. 553, which express the
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views of this court as to who are vice-principals, and the
liability of an employer for injuries resulting from a neg-
ligent order given by one holding such a position.

The negligent order of the vice-principal to take hold of
the rail which was improperly and negligently secured by
Anderson was the proximate cause of this injury, and the
case falls within the rule of Rathjen v. Chicago, B. & Q. K.
Co., 85 Neb. 808.

It is complained that the judgment for $6,910 is so ex-
cessive as to appear to have been the result of passion or
prejudice; that under the employers’ liability act the com-
pensation for the loss of an arm would be $1,290, and that
therefore the verdict and judgment is five times as large
as should have been awarded. The employers’ liability act
sets an arbitrary standard of recovery fixed by the legisla-
ture. The amounts provided for therein may be in part
predicated upon the assumption that prompt payment of a
smaller sum made without the delays, costs and expenses
of prolonged litigation is better for all parties than fuller
compensation subject to such contingencies; but of this we
are not advised, and are not entitled to consider the mo-
tives of the legislature. Russo is a young man who will be
compelled to go through life with only one arm. He was
earning $624 a year. The loss of his arm has made it im-
possible for him to continue in his former line of employ-
ment or to perform any other work requiring the use of
both arms, his pain and suffering were intense, and after
the arm had been amputated a subsequent operation be-
came necessary to remove decayed bone. A similar ver-
dict was supported in the recent case of Henry v. City of
Lincoln, 97 Neb. 865.

‘We find no prejudicial error, and the judgment of the
district court is therefore

AFFIRMED.

BARNES, FaAwcETT and HAMER, JJ., not sittiﬁg.
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MICHAEL SHANNON, APPELLEE, V. SWIFT & COMPANY ET AL.,
APPELLANTS.

Foep June 5, 1915. No. 18134.

1. Master and Servant: INJURY TO SERVANT: NEGLIGENCE: QUESTION FOB
Jury. Plaintiff was ordered by his employer to pour caustic soda
into a washing machine while the same was in motion. As a
result of so doing, some of the substance splashed into and injured
-his eye. Held, that the question whether, under all the circum-
stances in evidence, such a direction constituted negligence, and
whether the plaintiff knew, or by the exercise of reasonable care
on his part ought to have known, that it was dangerous so to do,
were questions for the jury under proper instructions.

1

2. : : : . In his testimony plaintiff denied
knowledge of the dangerous and corrosive nature of caustic soda,
though he admitted he knew it was always handled with tongs
while in the dry state, and with buckets or dippers when liquefied,
and that it was used as a washing fluid and in the making of soap.
Held, that it was not erroneous to submit to the jury the question
whether or not it was negligence on the part of the master to fail
to warn him of the dangers incident to the use of that substance.

APPEAL from the distriet court for Douglas county:
Ler S. ESTELLE, JUDGE. Affirmed.

Greene, Breckenridge, Gurley & Woodrough, for appel-
lants.

Herbert J. Connell and James C. Kinsler, contra.

LeTTON, J.

This was ap action against Swift & Company and
Thomas Smith, its foreman, for damages resulting from
the splashing of caustic soda into the eye of plaintiff from
a washing machine which he was operating in the laun-
dry of defendant. He recovered a judgment for $2,500
against both defendants, from which judgment they ap-
peal.

The evidence on behalf of plaintiff is to the effect that
there were two washing machines in the laundry which
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were used to wash the greasy clothes of the workmen.
Each machine consisted of an outer stationary box or
jacket in which a copper cylinder perforated with holes
revolved, part of the time in one direction and part of the
time in the reverse. Soap and liquid caustic soda were
placed in the water in which the cylinder revolved, and
the clothes were placed in the cylinder. The cylinder and
the reversing action were operated by gears and cogs which
were out of order, so that it was necessary that they be
tied together with a piece of rope or string. This was fre-
quently broken and often required to be retied. At the
time plaintiff was employed he was told by the foreman
that one Frank Horcka, who was working in the laundry,
would show him what to do. Horcka showed him how to
place the clothes in the cylinder, and told him to put in the
soap and caustic soda in the machine while it was station-
ary. One day when Horcka was absent the foreman or-
dered him not to put the soda into the machine until it
was in motion. He continued to operate the machine in
this manner, putting the soda in while it was in motion,
for about four or five weeks. As he was pouring it in at
the time of the accident, a sudden rattling noise occurred
at the gears by reason of the rope giving way. He involun-
tarily glanced at them, and as he turned back to look at
the cylinder, which was jerking and moving irregularly,
some caustic soda splashed into his eye, causing severe .
pain. He afterwards was treated by two or three phy-
sicians. The eyeball became attached to the eyelid, and
it became necessary that an operation be performed by a
specialist to separate it and graft mucous membrance into
the eyelid. He still suffers to some extent from double
vision on account of a partial attachment of the eyeball
which still exists.

For the defendants, the foreman denied that he had ever
instructed plaintiff to use the soda in the machine, either
when in operation or not, and testified that the only pur-
pose for which caustic soda was used in the plant was to
make soap to be used in the machines.
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The principal allegations of negligence in the petition
are the defective condition of the machine, failure to warn
plaintiff of the dangerous nature of the caustic soda, and
a negligent order to pour it into the machine while in mo-
tion. The answer denies that the machine was defective,
avers that the risks of the service were obvious and were
assumed, and that the injury was produced by plaintiff’s
carelessness in using soda instead of soap in the manner
described. At the conclusion of the evidence the district
court, in substance, told the jury that, if they found from
the evidence that the foreman directed the plaintiff to put
the solution of caustic soda into the machine while it was
in motion, and if they found that this was negligence, and
that the negligence was the proximate cause of plaintiff’s
injuries, or that, if the plaintiff had proved to them by a
preponderance of the testimony that he did not know the
dangerous character of such a solution, and that the de-
fendants knew or should have known this, and failed or
neglected to notify him of the danger, and that such fail-
ure was negligence which was the proximate cause of the
injury, they should find for the plaintiff.

Defendants complain that the question of whether plain-
tiff assumed the risk of the use of caustic soda was not
submitted to the jury on account of the refusal of the
court to give instruction No. 2 requested by it, but the
court of its own motion told the jury: “If you find from
a preponderance of the evidence that it was dangerous to
pour caustic soda into the cylinder while it was in motion,
and that this was known to the plaintiff, or that, by the
exercise. of reasonable care on his part, he ought to have
known that it was dangerous, and with this knowledge he
poured the solution in the cylinder while it was in motion
at the time he was injured, then it would be your duty to
find a verdict for the defendants in the case.” This cov-
ers the point so far as required in the case, because if
plaintiff ought to have known it was dangerous to thus use
the soda the result of the instruction is to hold that, under
the law, plaintiff assumed the risk of using it. The mere
fact that the court did not use the technical words “as-



Vor. 98] JANUARY TER)M, 1915. . 4435
Shannon v. Swift & Co.

sumed the risk of injury in the use of caustic soda in the
manner testified to by him,” employed in the rejected in-
struction tendered, is not material.

Defendants contend that there was not sufficient evidence
that the plaintiff was unaware of the corrosive nature of
caustic soda to justify the submission to the jury of the
question whether it was the duty of defendants to warn
him of the dangers of its use. Plaintiff denied knowledge
¢f its dangerous character, and this is only rebutted by his
admission on cross-examination that he knew it was always
handled with tongs when dry, or with buckets or dippers
when liquefied, and that it was used as a washing fluid
and in the making of soap. He might be aware of all
these facts, and yet not know its powerful effect as a sol-
vent of living tissue, and that it would sear and destroy the
mucous membrane when it came in contact with it. We
see 1o error in the submission of the question. Adams v.
Grand Rapids Refrigerator Co., 160 Mich. 590, 19 Am. &
Eng. Ann. Cas. 1152, note, p. 1154; Flaherty v. Powers,
167 Mass. 61; Elliff ©. Oregon R. & N. Co., 53 Or. 66; Wag-
ner v. Jayne Chemical Co., 147 Pa. St. 475. See, also, note
35 L. R. A. n. s. 679.

Defendants say: It will be seen that the only contro-
verted material fact in the case is whether Smith told
Shannon to pour caustic soda into the machine while it
was moving.” As to this there is a direct conflict in the
evidence, and the verdict settles the fact for this review
that he was so ordered. Does the evidence warrant a find-
ing that such a direction was negligent? This is really the
crucial point in the case. Defendants insist that it was
not, and that it was therefore error to refuse to direct a
verdict in their favor. The question is not free from doubt,
but, considering all the facts established as testified to
by the plaintiff, we believe that it was a question for the
jury to determine.

A few other errors are assigned, but we find no reversi-
ble error on any of the rulings complained of.

It is complained that the verdict is excessive. The judg-
ment is for $2,500. Considering the pain and suffering of
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defendant, his loss of three months’ time, and the fact he
is still suffering from double vision, we think the verdict
is not so excessive as that it must have been the result of
passion or prejudice.
The judgment of the district court is
AFFIRMED.

Rose, Sepewick and HAMER, JJ., not sitting.

ATNA LiFe INSURANCE COMPANY, APPELLEE AND CROSS-
APPELLANT, V. NATIONAL UNION FIRE INSURANCE COM-
PANY, APPELLEE ; EBENEZER D. HARRIS, APPELLANT.

FiLgp JUNE b, 1915. No. 18141, N

1. Jury: RicHT To JURY TRIAL: ACTION OoN INSURANCE PoLicy. Where,
in an action by a mortgagee against a fire insurance company based
upon a mortgage clause in the policy, the insurer pleads fraud on
the part of the mortgagor in procuring the insurance, but offers
to pay the mortgagee the amount due under the mortgage clause,
which is sufficient to satisfy the mortgage debt, upon condition
that it be subrogated to the mortgage, and where to a cross-petition
filed by the mortgagor, who seeks to enforce the policy, the insurer
pleads that the policy is invalid for the same reason, the question
whether the policy is valid should be first determined, and upon
that issue it is error to refuse the mortgagor a jury trial.

2. Insurance: FRAUD: SUBROGATION. Where in such a case the defense
of fraud in procuring the insurance is established, and the insurer
has paid the full amount of the mortgage to the mortgagee, it may
be subrogated to the rights of the mortgagee in the mortgage; other-
wise the insurer is not entitled to subrogation.

: AcTioN ON PoLicY: ATroRNEY’S FEES. If in such case the
insured recover upon the policy, he will be entitled to a reasonable
attorney’s fee to be taxed as costs; but if the defense of fraud is
established, and the recovery is by the mortgagee alone upon the
independent contract in the mortgage clause, and the evidence shows
that no attorneys were employed by the mortgagee, and that it has
incurred no liability in that respect, it is not erroneous to refuse
to allow the mortgagee attorney’s fees.

APPEAL from the district court for Lancaster county:
ALBERT J. CORNISH, JUDGB. Reversed with directions.
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Mockett & Peterson, for appellant.

Stewart, Williams & Brown, A. G.. Wolfenbarger and C.
Petrus Peterson, contra.

LEeTTON, J.

This action was brought by the Aitna Life Insurance
Company against the National Union Fire Insurance Com-
pany and Ebenezer D. Harris. Harris was the owner of a
house on which a policy of insurance for $1,500 had been
issued by the National Union Fire Insurance Company,
hereinafter termed the insurer. He had borrowed from the
Atna Life Insurance Company, hereinafter termed the
mortgagee, $1,500. A mortgage clause was attached to the
policy in the usual form, providing that, in case of loss,
the policy was payable to the mortgagee “as its mortgaged
interest may appear.” The house burned down, and the
insurer refused to pay the loss on the ground that the pol-
icy was obtained by fraud and misrepresentation.

This suit was brought by the mortgagee on the policy,
making Harris a party defendant, alleging that he claimed
the surplus due over the mortgage debt and refused to be
made a plaintiff, and asking judgment for the amount due
upon the mortgage and a reasonable attorney’s fee. An
amended answer was filed by the insurer, pleading fraud
and misrepresentation in the procurement of the policy,
that Harris is the real party in interest, and offering to
pay the mortgage debt upon condition that the mortgagee
would assign the mortgage to it. A demurrer to the de-
fense of fraud and misrepresentation was sustained by the
court. Harris filed an answer and cross-petition, asking
practically the same relief as the mortgagee, and denying
the allegations of fraud and misrepresentation. The in-
surer brought the amount of the mortgage debt into court,
and tendered it to the mortgagee on condition that it be
subrogated to its rights under the mortgage. On motion
of the insurer, and over the objections of the other par-
ties, the cause was transferred from the law docket to the
equity docket. Harris then filed a motion demanding a
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jury trial of the issues between him and the insurer, for
the reason that the pleadings between them raised no
equitable issues. Plaintiff also requested a jury trial.
These requests were refused, and the trial proceeded to
the court without a jury. The court found that the mort-
gagee was entitled to recover from the insurer the amount
of the mortgage debt tendered to it, to wit, $1,531.32; that
upon the payment of that amount the insurer was entltled
to be subrogated to the mortgage. Om the issues between
the insurer and Harris, no specific findings as to fraud or
breach of warranties were made, but it was found that the
action of Harris should be dismissed. Decree was entered
accordingly. Motions for new trial were filed by Harris
and the mortgagee, which were overruled, and they have
appealed.

Harris assigns as ground of reversal that the court erred
in transferring the case as between him and the insurer
from the law docket to the equity docket, and in denying
him a jury trial of the issues therein involved.

The mortgagee filed a cross-appeal, assigning as error
that the district court erred in refusing to allow it a rea-
sonable sum as attorney’s fees to be taxed as costs upon
rendering judgment against the insurer upon the policy.

Two questions, therefore, are presented: First. Was
Harris entitled as of right to a jury trial upon the question
whether or not he procured the policy by fraud and mis-
representation? Second. Is the plaintiff entitled to an
attorney’s fee? Under former decisions of this court the
demurrer of the mortgagee to the answer setting up fraud
and misrepresentation on the part of Harris was properly
sustained. Oakland Home Ins. Co. v. Bank of Commerce,
47 Neb. 717; Hanover Fire Ins. Co. v. Bohn, 48 Neb. 743.
This being so, it was entitled to a judgment upon the plead-
ings for the amount of the mortgage debt. Such a judg-
ment, however, would not exhaust the amount due upon
the pohcy, nor could it determine the right of the insurer
to subrogation. Whether the right of subrogation existed
depended upon whether or not the policy had been pro-
cured by fraud, because, if not so procured, the payment
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of the debt from the proceeds of the policy canceled and
discharged the mortgage as fully as if paid by Harris him-
self, and left nothing to which the insurer could be subro-
gated. The controversy between Harris and the insurer
concerned the whole amount due upon the policy, which
exceeded by more than $100 the amount due upon the
mortgage debt. Nothing in the issues raised between the
two companies could in anywise affect his right to this
surplus, unless it was established that the policy was fraud-
ulently procured. Since the evidence was not conclusive
as to the fact of fraud, Harris was entitled to a jury trial
of this issue, uncomplicated with any controversy between
the insurer and mortgagee. The proper procedure would
have been to try the issues between Harris and the insurer
to a jury first of all. If the jury found on those issues
that the policy was void, then the insurer would be en-
titled to the benefit of the mortgage by subrogation, having
been compelled to pay it by its independent contract con-
tained in the mortgage clause of the policy. On the other
hand, if the jury found that the policy was valid, no right
to subrogation existed, and Harris was entitled to a judg-
ment for the difference between the face of the policy and
the amount paid upon the mortgage debt. It was unnec-
essary for a court of equity to concern itself with the ques-
tion of subrogation until the legal questions between Har-
ris and the insurer had been determined by a jury adversely
to him. Shenehon v. Illinois Life Ins. Co., 100 T1. App.
281 ; Des Moines Life Ins. Co. v. Seifert, 210 I11. 157.
Upon the cross-appeal seeking for the allowance of at-
torney’s fees, the contention of the insurer is that the evi-
dence shows that, while the action was ostensibly brought
in the name of the mortgagee, it was, in fact, brought for
the benefit of Harris, and upon an agreement to hold the
mortgagee harmless for any fees, costs or expenses incurred
in the litigation, and therefore, having incurred no lia-
bility therefor, it is not entitled to recover attorney fees.
If the policy is held not to have been wrongfully pro-
cured, Harris is entitled to prove and recover a reasonable

98Neb.29
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fee for the services of his counsel in this action, measured
by the whole amount payable thereon. If the policy is
valid as to him, the recovery by the mortgagee is, in fact,
one by him pro tanto, since it pays his debt. If it should
be determined that Harris is not entitled to recover, then
no attorney’s fee should be allowed the mortgagee. Since
it expended nothing for attorney’s fees, it should receive
nothing.

The judgment of the district court is therefore reversed,
with directions to permit a jury trial of the issues between
Harris and the National Union Fire Insurance Company
as to fraud, misrepresentations, and breach of warranties
in the procurement of the policy. If the jury find for the
defendant upon that issue, subrogation should be allowed
under the equity power of the court; but, if it is determined
that the policy is valid, then the right of subrogation should
be denied.

REVERSED.

HAMER, J., not sitting.

.

JAMEs H. BERRYMAN ET AL., APPELLANTS, V. W. L. CHILDS,
APPELLEB.

Freep Jung b, 1915, No. 18171,

1. Appeal from Justice Court: PLEADING: STRIKING REPLY. Since the
only pleading required in the county court when exercising the
jurisdiction of a justice of the peace is a bill of particulars, and the
reply in the district court on appeal was to new matter in the
answer and was not inconsistent with the petition, it should not
have been stricken.

9. Brokers: AcTioN For ComMmissioN: ExcLusioN oF EVIDENCE. A
printed and written contract between an owner of land and a
broker or agent for the sale of land was signed by the owner by
his own hand. The signature of the broker was printed. The
broker acted upon the contract. In this, an action to recover a
commission for the sale of the land described in the contract, the
trial court excluded the paper as not being sufficient under section
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2628, Rev. St. 1913, and refused an offer to show that the land was
sold by virtue of the contract. Held, that the rulings were erro-
neous.

ApPPEAL from the district court for Rock county:
R. R. DICKsON, JUDGE. Reversed.

J. H. Berryman, for appellants.

LerToN, J.

Action by real estate brokers to recover a commission
upon a sale of land made for plaintiff. The trial court di-
rected a verdict for the defendant. From a judgment based
thereon the plaintiffs appeal.

In the spring of 1911 defendant employed the plaintiffs
to procure a purchaser for 172 acres of land in Rock coun-
ty, and at that time signed the following contract:

“I, W. L. Childs, of Carnes, county of Rock, state of Ne-
braska, bave this day given Berryman & Janney the exclu-
sive sale or transfer of the real estate as described here-
on, which is owned by me, at the agreed price 53.00 per acre
dollars. 1 hereby appoint and constitute said Berryman
& Janney as my lawful agent, and authorize said Berry-
man & Janney to enter into written contract for me, on my
behalf and in my name, for the sale of said real estate. I
agree to make a good satisfactory deed and to give a clear
abstract of title to said real estate, showing the title to be
fully vested in me. In consideration of the services of
Berryman & Janney in making such sale, transfer, send-
ing me a buyer, advertising, or being instrumental in any
manner, whatever, in selling or transferring said property,
I agree to pay said Berryman & Janney out of the first
payment a commission of 1.00 one per acre dollars, pay-
able at the office of said Berryman & Janney. Any change
in the price or terms agreed to by me shall work no forfeit-
ure in the commission due said agent in sale or transfer
of said property. I hereby reserve the right to terminate
this agency at any time after 30 days by giving 30 days’
notice in writing to said agent. Receipt of a duplicate of
this agreement is hereby acknowledged. W. L. Childs,
Owner.
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“Said agency accepted on above conditions. Berryman
& Janney.”

A full description of the land was written on the back
of the paper before signing. The paper is printed, but the
words in italics are written.

In the answer the defendant admits that he listed the
land described for sale with plaintiffs as his agents, and
that the land was sold to one Parks as alleged. Other de-
fenses were pleaded which are not relevant to the question
presented in this court. Mr. Janney testified that Mr.
Childs signed the contract after he had filled the blank
spaces in the printed paper, and that the name “Berryman
& Janney” appearing on the lower left hand corner of the
exhibit was printed thereon by the order or instruction of
the firm. The contract was offered in evidence. Defend-
ant objected to its introduction for the reason that it was
incompetent and shows upon its face that it was not signed
by the broker or agent who is intended to be a party to
said contract. The objection was sustained. Plaintiffs
then attempted to prove that the.land was sold by plain-
tiffs to Parks by virtue of this contract, and that no com-
mission had been paid. This testimony was also excluded.
A motion to direct a verdict for the defendant was then
sustained, and a verdict and judgment rendered accord-
ingly.

The district court struck out all of the reply except a
general denial, on the ground that its allegations were not
within the issues tried below. The pleadings in the county
court are not in the record. Since a bill of particulars of
plaintiff’s claim is the only pleading required by statute
in an action to recover less than $200, and since the mat-
ter stricken in the reply is not inconsistent with the peti-
tion and responds to new matter in the answer, we think it
should not have been stricken.

It is argued that, since the contract was executed, a re-
covery can be had even though it was not in writing. The
rule in this state is that a broker who has sold land for
another cannot recover either on the contract or upon a
quantum merwit for the value of his services unless he
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holds a written contract which satisfies the statute. Nelson
v. Webster, 83 Neb. 169; Clark v. Duvies, 88 Neb. 67.

We have not been favored with a brief by the appellee,
but it seems apparent that the district court was of the
opinion that the contract was not executed in accordance
with section 2628, Rev. St. 1913: “Every contract for the
sale of lands, between the owner thereof and any broker
or agent employed to sell the same, shall be void, unless
the contract is in writing and subscribed by the owner
of the land and the broker or agent, and such contract
shall describe the land to be sold, and set forth the com-
pensation to be allowed by the owner in case of sale by the
broker or agent.” Since the owner of the land signed the
contract, the question presented is whether “the contract
is * * * gsubscribed by * * * the broker or agent.”
We have held that the word “subscribed” in this section is
not to be taken literally, but in its popular sense as being
equivalent to the word “signed.” Muyers v. Moore, 78 Neb.
448. The name of the firm was printed under the order
and direction of the plaintiffs. The courts construe such
statutory requirements more or less strictly according to
the nature of the instrument involved. In such documents
as wills much more strictness is required than in instru-
ments of less importance and effect.

In Schneider v. Norris, 2 M. & S. (Eng.) 286, an invoice
was sent by the seller to the purchaser, headed: “London,
October 24, 1812. Messrs. John Schneider & Co. bought of
Thomas Norris & Co., agents, cotton yarn and piece goods.
No. 3, Freeman’s Court, Cornhill.” A list of articles with
the quantities and prices followed. The whole heading of
the bill was printed, except the words “Messrs. John
Schneider & Co.” It was held that the printed name, un-
der the facts, was sufficient to satisfy the statute of frauds
and to bind Norris & Company, which was the intention
when the bill was made out. Saunderson v. Jackson, 2
Bos. & Pul. (Eng.) 238, and Drury v. Young, 58 Md. 546,
42 Am. Rep. 343, are practically to the same effect. In
In re Walker, 110 Cal. 387, 30 L. R. A. 460, and in Cum-
mings v. Landes, 140 Ia. 80, the meaning of “signature” is
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discussed, and it is shown that signatures were at first
usually made by the mark or cross, and that writing is not
absolutely essential if the party acts upon or intends to be
bound by the mark, stamp or printed name. Where a
name was stamped upon a notice of objection in an elec-
tion contest proceeding which the statute required “shall
be signed by the person objecting,” this was held sufficient.
Bennett v. Brumfitt, 3 L. R. C. P. (Eng.)* 28. In 29 Am.
& Eng. Ency. Law (2d ed.) 856, it is said: “A printed
name upon a paper which is delivered under circum-
stances showing an intention to regard the printed name
as the person’s own will suffice, as will an entry in a book
containing the owner’s name at the top of the page.”
Where a statute provided that the summons in a civil action
should be “subscribed by the plaintiff, or his attorney,”
the law was held to be complied with if the signature was
printed or stamped. Barnard v. Heydrick, 49 Barb (N.
Y.) 62; Mezchen v. More, 54 Wis. 214; Herrick v. M orrill,
37 Minn. 250.

The plaintiffs having signed the contract with their
printed name with intention to be bound by it, having as-
sumed its obligations, and (assuming the fact to be accord-
ing to their offer of proof) having discharged it according
to its terms, are entitled to the benefit of it.

The validity of the contract was also attacked in the dis-
trict court on account of the land being a homestead and
the contract not being signed by Mrs. Childs. Of course,
the contract neither affected Mrs. Childs’ interest in the
premises nor the title to the land; but this does not inter-
fere with the right of plaintiffs to recover a commission
from Mr. Childs if they produced a buyer to whom Mr. and
Mrs. Childs sold the land.

For the reasons stated, the judgment of the district court
is

REVERSED.

Rose, Fawcerr and HAMER, JJ., not sitting.
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NICHOLAS A. SHUE, APPELLEE, V. SCHOOL DISTRICT,
APPELLANT.

CHARLES M. SOKOL, APPELLEE, V. SCHOOL DISTRICT,
APPELLANT.

Fiiep June 5, 1915, Nos. 18208, 18209.

Intoxicating Liquors: REcCoVERY OF LICENSE FEE. A liquor license was
granted by municipal authorities and the license fee paid. An ap-
peal was taken, which was sustained, and the license afterwards
revoked. The village authorities had reasonable ground to believe
that the applicant was competent and qualified at the time they
granted the license. No reason for its cancelation arose after it was
issued. Held, that the applicant may recover back a proportionate
part of the license fee for the period, before its issuance, and after
its revocation, during which he was not permitted to enjoy the
privilege granted. '

ArpeaL from the district court for Merrick county:
GroreE H. THOMAS, JUDGE. Affirmed.

Martin & Bockes, for appellant.
D. F. Davis and Reeder & Lightner, contra.

LerToN, J.

The plaintiffs, each for himself, made application to the
village board of Silver Creek for a license to sell intoxicat-
ing liquors for the year beginning May 1, 1911. A remon-
strance was filed to each application which was overruled
by the village board, but before the license was issued an
appeal was taken to the district court for Merrick county,
where the action of the board was sustained. The remon-
strators appealed the cases to this court, where the action
of-the district court was reversed and the village board di-
rected to cancel the licenses, which was done upon the 4th
of January, 1912.

These actions are brought to recover a portion of the
license fee collected by the village of Silver Creek and paid
to the defendant school district. It is admitted that the
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licenses were canceled on account of facts stated in the
opinions in the cases of In re Shue, 90 Neb. 288, and In re
Sokol, 90 Neb. 290, and not on account of any action of the
plaintiffs during the term of the license.

Defendant contends that plaintiffs, each having know-
ingly and intentionally misled the licensing authorities in-
to granting a license, are not entitled to recover back any
part of the money paid for license ; and that it is only where
a license has been canceled without fault by the licensee
that such recovery is permitted.

Plaintiffs rely upon previous adjudication of this court
holding such recovery is proper. That the question as to
the previous culpability of the applicants was not free
from doubt, witness the decision of the village board and
also of the district court in their favor. We are not con-
vinced that the mala fides of the plaintiffs is so clearly
shown or conclusively established that they should be pe-
nalized by refusing them a right accorded to others. We
think, therefore, the case in its main aspects falls within
the established rule. ‘

But defendants also urge that plaintiffs are not entitled
to recover for the period the licenses were suspended dur-
ing the appeal to the district court. In City of Auburn v.
Mayer, 58 Neb. 161, it was held that, where a liquor li-
cense was issued, an appeal taken, the license suspended,
the appeal decided in favor of the applicant, and the license
reissued, the licensee was entitled to repayment of such
proportion of the license fee as the time when his enjoy-
ment of the license was suspended bore to the license year.
The question presented here is somewhat different, since
the plaintiffs were never entitled to license. We can see
no distinction in principle, however, between allowing re-
covery of the proportion of the license money for the time
following revocation, and the proportion for the time before
the applicant was permitted to take advantage of it. Each
plaintiff is therefore entitled to recover the amount allowed
by the judgment of the district court.

AFFIRMED.

RosE, SEDGWICK and HaMER, JJ., not sitting.
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Lucius LEAVITT ET AL., APPELLANTS, V. SIGEL MATSON
ET AL., APPELLEES.

FrLep June 5, 1915. No. 18897.

1. Schools and School Districts: SELECTION oOF SCHOOLHOUSE SITE.
School boards should act fairly and impartially in the matter of
allowing the electors of a school district an opportunity to express
their desire as to the site for a proposed new schoolhouse.

: FrAUD: IsSUANCE oF BonDs: INJUNcTION. Evidence
held not to establish such fraud, discrimination or fraudulent rep-
resentation as to the site upon which a proposed schoolhouse would
be built as to render it the duty of a court to enjoin the issuance
of bonds voted for the purpose of erecting and furnishing a school
building.

APPEAL from the district court for Lancaster county:
WILLARD E. STEWART, JUDGE. Affirmed.

A. G. Wolfenbarger and H. 8. Lower, for appellants.
Morning & Ledwith, contra.

IJETTON, dJ.

The plaintiff is a resident taxpayer of school district No.
139, Lancaster county, and the defendants are the mem-
bers of the school board of the district. The purpose of
the action is to enjoin the board from issuing $20,000 in
bonds of the school district voted for the purpose of build-
ing and equipping a schoolhouse, and to declare that the
election called for the purpose of submitting to the voters
the question of issuing such bonds and an election called
for the purpose of moving the site of the schoolhouse, both
held upon the 18th day of June, 1914, be declared to be
void and of no effect. The main reasons alleged are de-
fects in the notices; that a number of the voters were not
qualified ; that the signatures of a sufficient number of the
signers to the petition for the election to vote bonds and
of votes to carry the bonds were obtained by false state-
ments and fraudulent misrepresentations; and that the
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“Hillerest” petition was collusively prevented from being
submitted to a vote.

The facts seem to be that in February, 1914, a petition
was filed asking that an election be called upon the ques-
tion of issuing bonds in the sum of $25,000 for the pur-
chase of certain lots in Hillcrest addition to Bethany and
to build and equip a schoolhouse thereon. The board re-
fused to call this election, when one Britt began a man-
damus proceeding to compel such action. The district
court granted the writ with certain modifications. Britt
appealed to this court, where the judgment of the district
court was reversed and the action dismissed. Pending the
appeal, a petition was circulated and filed with the board
asking that an election be calied to change the schoolhouse
site to the “Hillcrest” site, and another petition asking
the board to call an election to submit a proposition to vote
$20,000 in bonds to erect and furnish a schoolhouse. A
great difference of opinion and lack of harmony developed
among the voters with regard to the proposed change of
site, residents of the northern portion of the village desir-
ing one site, and those living in the southern part another.
. At the request of a number of citizens the school board in-
formally appointed six persons as “a mediation commit-
tee.” This committee finally recommended and petitioned
the board to call an election to change the schoolhouse site
to certain lots in block 42 of the original plat of Bethany
Heights, known as the “Swiger block.” The board then
laid the “Hillcrest” petition upon the table, and at the
same meeting called an election to vote upon the “Swiger
block” site, at the same time and place as the bond elec-
tion, to wit, June 18, 1914. At the appointed time the
school meeting took place and the elections were held. The
proposition to vote bonds was carried, and that to change
the site of the schoolhouse was defeated.

It is these elections that the plaintiff desires to have
declared null and void. The principal contentions now
made seem to be that the board acted fraudulently in ta-
bling the petition to call an election submitting the “Hill-
crest” site to a vote and substituting the petition by the
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“mediation committee” for a vote upon the “Swiger block”
site, and in representing, by themselves and their asso-
ciates, to the voters that if the bonds carried the money
would be used to build a schoolhouse on the “Swiger block.”
As matters now stand, bonds have been voted, but no new
site selected. Plaintiff fears that the new building will be
erected on the old site. The petition to call an election on
the “Hillcrest” site is still upon the table.

Many witnesses for the plaintiff show by their testi-
mony that it was their understanding that if the bonds
were voted the schoolhouse would not remain upon the old
site, but would be built upon the “Swiger block;” but it
is equally clear that many of the voters understood that
both questions were to be voted upon at the same time. In-
deed, some of these witnesses voted for the new site and
against the bonds, some for the bonds and against the site,
and some for both propositions. Those who desired the
change probably had sufficient confidence to believe that
both proposals would carry; but it is a common experience
that confidence as to the result of an election is often mis-
placed—the site might be selected and the bonds defeated,
or the proposition to issue bonds carry and the change
of site be defeated. We have been unable to discover any
fraudulent acts or representations which would justify a
reversal of the judgment of the district court.

Contentions between voters living in various portions
of school districts as to schoolhouse sites are not uncom-
mon. School boards should in such matters act fairly and
impartially, giving ample opportunity for the voters to in-
dicate their preference. The inference is drawn—as to a
few witnesses perhaps properly—that because the petition
for the “Hillcrest” site was circulated at the same time as
the bond petition, and partly at least by the same persons,
the petitioners and voters were deceived. The very appear-
ance of evil should be avoided. We have so far not been
convinced that the board is desirous of thwarting the will
of the majority. As suggested by the district court, the
question as to where the schoolhouse shall be located is
still an open one. The chairman of the board testified that
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if a vote was desired on the “Hillcrest” proposition it could
be had. It is within the power of the school board to take
from the table the petition to call an election upon the
“Hillerest” proposition and to submit the matter to the
voters within the next 40 days.
The judgment of the district court is
AFFIRMED.

RosE, SEpegwICK and HAMER, JJ., not sitting.

TAVNER R. NEAL ET AL., APPELLEES, V. MISSOURI PACIFIC
RAaiLwaY COMPANY, APPELLANT.

FLep June 5, 1915. No. 18152,
1. Appeal: ConrrLicTING EVIDENCE. A. finding of the jury upon con-

flicting testimony will not be set aside, if there is competent evi-
dence to support it, unless clearly wrong.

: ExcLusioN oF EviDpENcE. Rulings of the trial court ex-
cluding proof of collateral facts as too remote in point of time will
not be disturbed on appeal, where the record does not show an abuse
of discretion.

3. Evidence: ExperT EVIDENCE: ULTiMATE FAcCTS. An objection to a
question calling for the opinion of an expert witness on the ultimate
fact to be determined by the jury should be sustained.

: VALUE oF PERSONALTY. In an action to recover damages for
the loss of personal property destroyed by fire, the owner may testify
to its value.

5. Appeal: AMENDMENT T0 PETITION. During the trial, permission to
amend the petition by praying for damages in excess of the sum
originally claimed held not reversible error.

AppPEAL from the district court for Douglas county:
CHARLES LESLIE, JUDGE. Affirmed. ‘

J. A. C. Kennedy and Will H. Thompson, for appellant.

H. 8. Daniel and John A. Moore, contra.
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RosE, J.

This is an action to recover $3,000 for damages result-
ing from fire in a one-story frame shingle-roof warehouse
at Forty-first and Nicholas streets in Omaha. The build-
ing and contents were owned by Tavner R. Neal, one of the
plaintiffs. The other plaintiffs had insured the property
against fire, and they have paid insured the amount due
under his policies. The warehouse was located about 50
feet from defendant’s railroad track, and plaintiffs plead
that the fire was negligently started by a passing locomo-
tive. Defendant denies negligence and the starting of the
fire. The trial resulted in a verdict in favor of plaintiffs
for $2,500 and interest. From a judgment for $2,991.15,
defendant appeals.

The principal assignment of error is that the verdict is
not sustained by the evidence. The theory of plaintiffs is
that the fire was started by sparks from a locomotive which
passed the warehouse on defendant’s track about 9:35 p.
M., January 29, 1910. In the building there was a plas-
tered living apartment consisting of a kitchen, a dining-
room and two bedrooms. There was a range in the kitchen
and a heating stove in the dining-room. Defendant’s
theory is that the fire originated from a stove. There is
proof tending to show that the fire made its greatest head-
way in the living apartment, where firemen first directed
their efforts; that the wind blew at the rate of eight or
nine miles an hour from the warehouse toward the rail-
way track; and that there was snow on the ground. IFrom
testimony of this nature, it is argued by defendant that
sparks from the passing locomotive did not start the fire,
and that the trial court and the jury disregarded physical
conditions and the operation of natural laws. A finding in
harmony with defendant’s view of the evidence, however,
was not the only alternative. On behalf of plaintiffs there
is competent evidence tending to prove the following facts
and conclusions: The passing locomotive was at the time
pulling a load up grade and was emitting sparks in great
volume. It threw glowing cinders against the wind far-
ther than the distance between the railroad track and the
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roof of the warehouse. The roof was steep, and there was
no snow on it. On the slope next to the railway track,
smoke was discovered a few minutes after the train passed,
and later fire was seen. The wall next to the passing train
was burnt more than the opposite wall. The occupant of
the living rooms testified that there was no fire in the heat-
ing stove; that at 6 o’clock in the evening he made a fire
in the range, using kindling, but no coal; that he left about
7, and that there was then very little fire in the range.
Evidence of this character is believable, and, when consid-
ered with the entire record, it is sufficient to support the
verdict.

A number of assignments of error are directed to rulings
which prevented defendant from showing the weather con-
ditions and the daily snowfall on various dates before Jan-
uary 28, 1910. The fire occurred in the evening of January
29, 1910, and at that time, according to the undisputed
evidence, there was no snow on the roof of the warehouse.
Defendant, nevertheless, was permitted to show the amount
of snow on the ground January 28, 1910, and the next
evening. Proof of the snowfall January 29, 1910, was also
admitted. In addition, defendant offered to show the snow-
fall as early as November, 1909. In ruling on offered
proofs of such collateral facts, it was the duty of the trial
court, in the exercise of judicial discretion, to fix a rea-
sonable limit to the period of inquiry. In this respect
prejudicial error is not shown.

Complaint is made because some of the firemen were not
permitted to express an opinion stating where the fire
started. On the record made, the determination of that
fact settled the case. The issue did not call for the opinion
of an expert. After the evidential facts were stated, the
jurors were as competent as the firemen to draw a conclu-
sion. Under the circumstances of this case, the opinion
of experts on the ultimate fact to be determined by the
jury was properly excluded. Read v. Valley Land & Cat-
tle Co., 66 Neb. 423 ; Chicago, R. I. & P. R. Co. v. Holmes,
68 Neb. 826 ; ‘Benson v. Peters, 87 Neb. 263.
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Another assignment of error challenges a ruling which
permitted plaintiff Neal to state the value of stock food
and salt damaged by the fire. He was the owner of the
property, and as such was qualified to testify to its value.
Hawlkins v. Collins, 89 Neb. 140; Hespen ». Union P. R.
Co., 82 Neb. 495.

It is further argued that the trial court erred in permit-
ting plaintiffs, during the trial, to amend their petition by
praying for judgment in the sum of $3,000 instead of
$2,500, the amount of damages originally claimed. The
point is without merit. Prejudicial error in the record is
not affirmatively shown.

AFFIRMED.

BaRNES, FAwCETT and HAMER, JJ., not sitting.

IN rE EsTATE OF GUSsTAV A. WIESE.
CitY TrRUST & SAFE DEPOSIT COMPANY ET AL., APPELLEES, V.
ALICE WIESE, APPELLANT.

Frep JuneE 5, 1915. No. 18156.

1. Wills: ATTESTATION: “COMPETENT WITNESS.” The term “competent
witness,” as used in the statute relating to the execution of wills,
means a person who, at the time of making the attestation, could
legally testify in court to the facts which he attests by subscribing
his name to the will. Rev. St. 1913, sec. 1290.

2. H : . A devisee may be a competent subscribing
witness to a will.

: ProBATE. In a proceeding to probate a will, the question
to be decided is whether the instrument offered is the will of the
decedent.

SuBScRIBING WITNESSES: COMPETENCY. A trust estate
created by a will is not invalidated because the trustee is one of
the two subscribing witnesses. Rev. St. 1913, sec. 1293.

ApprrAL from the district court for Douglas county:
ALEXANDER C. TroUP, JUDGE. Affirmed.

William Baird & Sons, for appellant.
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John C. Cowin and T. F. Wiles, contra.

Rosg, J.

This is an appeal from the affirmance of an order pro-
bating the will of Gustav A. Wiese who died in Omaha,
November 29, 1912. Testator bequeathed his wearing ap-
parel to his brother, and devised the residue of his estate
to the City Trust & Safe Deposit Company of Omaha,
trustee. After making specific provisions for the benefit
of his two sisters, he directed the trustee to invest the
remainder of the trust estate in mortgages or bonds, and
to divide the net income between his widow and his daugh-
ter until 1925, when they are to share equally the remain-
der of the trust estate if the widow survives and has not
remarried. The daughter objected to the probating of that
part of the will relating to the trust estate on the ground
that John F. Flack, one of the two subscribing witnesses,
was president of, and a stockholder in, the corporation
named as trustee. The objection was overruled and the
will was probated. Upon appeal to the district court the
order of the probate court was affirmed. From the affirm-
ance, contestant has appealed to this court. '

The attestation of a will by two competent witnesses is a
statutory requirement. Rev. St. 1913, sec. 1290. A “com-
petent witness” is one “who, at the time of attesting a
" will, would be legally competent to testify in a court of
justice to the facts which he attests by subscribing his
name to the will.” O’Brien v. Bonfield, 213 Ill. 428; note
to Bruce v. Schuler (108 Va. 670) in 35 L. R. A. n. s. 688.

Contestant insists that Flack was not a “competent wit-
ness” to the will, within the meaning of the following pro-
vision of the code:

“No person having a direct legal interest in the result
of any civil action or proceeding, when the adverse party
is the representative of a deceased person, shall be per-
mitted to testify to any transaction or conversation had
between the deceased person and the witness.” Rev. St.
1913, sec. 7894,
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This section was construed in McCoy v. Conrad, 64 Neb.
150, as follows: “In a contested proceeding for the pro-
bate of a will, the heirs at law of the alleged testator are
not disqualified by the statute as witnesses to transactions
and conversations with the deceased.”

In that case statutes of several other states were dis-
cussed, and the Nebraska statute was distinguished. The
decision follows Brown v. Bell, 58 Mich. 58. In the Michi-
gan case the chief beneficiary was permitted to testify in
support of the will. The conclusion of the court is that
in a will contest there is no “representative of a deceased
person.” In Lautenshlager v. Lautenshlager, 80 Mich. 285,
the Brown case is followed; the court remarking that the
question would admit of argument, if an open one. In
the Michigan cases a legatee was permitted, in a contest
with the heirs, to testify to transactions with the deceased
person. According to those precedents, Flack was a com-
petent subscribing witness.

In a probate proceeding, the question to be decided is
whether the instrument offered is the will of the decedent.
Note to Conoway v. Fulmer (172 Ala. 283) in 34 L. R. A.
n. 8. 963. :

Contestant also insists that the trust which testator at-
tempted to create is void as being prohibited by the statute
providing: “All beneficial devises, legacies, and gifts what-
soever, made or given in any will, to a subscribing witness
thereto, shall be wholly void, unless there be two other com-
petent subscribing witnesses to the same.” Rev. St. 1913,
sec. 1293.

It is insisted that, because the trustee’s president was
one of the two subscribing witnesses, the devise is “wholly
void,” since the trustee will receive compensation for its
services. The proponent contends that the trustee will re-
ceive no gift under the will, and that its only benefit will
be compensation for services. It has been held, though au-
thority is divided, that the fees which would accrue to an
executor, who was also an attesting witness, are not within
‘the prohibition quoted. In re Williams’ Estate, 50 Mont.

98Neb.30
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142; Jones v. Grieser, 238 I11. 183, 15 Am. & Eng. Ann.
Cas. 787. [English courts, however, under a similar
statute, have said that an executor, who is also a subscrib-
ing witness to a will, cannot receive a legacy providing
compensation for services. In re Barber, 31 L. R. Ch. Div.
(Eng.) 665; In re Pooley, 40 L. R. Ch. Div. (Eng.) 1.
While this question was argued by the parties, it is not
necessary to a decision, and will not now be determined.
- The purpose of the legislation is to prevent fraud in the
execution of wills by depriving a subscribing witness, un-
less there are two other competent witnesses, of all benefit
under the will. The instrument itself and the trust created
by it are valid. The policy of the law is to carry out the
expressed intention of the testator. The beneficiaries of
the trust should not be deprived of their rights by the acts
of the trustee. It is a fundamental rule that equity will
not allow a trust to fail for want of a trustee; and if it
were held that the devise, so far as the interest of the
trustee is concerned, were void, a court of equity would
appoint a competent trustee to carry out the trust. It
follows that the will was properly admitted to probate.
AFFIRMED.

BARNES, FAWCETT and HAMER, JJ., not sitting.

R. C. ROPER, APPELLANT, V. A. L. MILBOURN, APPELLEE.
FiLep Ju~NeE 5, 1915. No. 19018.

1. Vendor and Purchaser: BreacH orF CONTRACT: DAMAGES. “In an
action for a breach of contract for the sale of real estate, a vendor
may recover of the vendee the damages fairly within the contem-
plation of the parties at the time they made their contract.” Roper
v. Milbourn, 93 Neb. 809.

2. Damages: Loss or ProrITs. ‘Profits which are in the contemplation
of the parties and certain of ascertainment may !be recovered.”
Roper v. Milbourn, 93 Neb. 809.

ApPEAL from the district court for Dawson county:
Hansox M. GRIMES, JUDGB. Reversed.
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W. D. Oldham, George O. Gillan and R. C. Roper, for
appellant.

H. M. Sinclair, W. A. Stewart and Brown, Bazter & Van
Dusen, contra. .

Rosg, J.

This is an action to recover $9,755 and interest for
breach of a written agreement by defendant to purchase
from plaintiff 970.73 acres of land in Deuel county at $30
an acre. In answering the petition defendant admits the
making of the contract, and alleges failure of performance
on the part of plaintiff. Otherwise the answer is a general
denial. From judgment on a verdict in favor of plain-
tiff for $1,067.55, he has appealed, insisting that the evi-
. dence demands a recovery of $9,593.94.

This is the second appeal. The case was first submitted
to the trial court upon a demurrer to the petition. A dis-
missal of the action followed, but the petition was sus-
tained here and the cause was remanded for a trial on the
merits. The facts on which the action is based are stated
in the former opinion and will not be repeated in detail.
Roper v. Milbourn, 93 Neb. 809.

August 81, 1909, plaintiff entered into an optional con-
tract to purchase from John Naslund at $19 an acre a
ranch containing 1,614.37 acres of land in Deuel county, on
the following terms: Fifty dollars upon the signing of
the option ; $5,950 upon the furnishing of abstract of title;
$9,000 March 1, 1910, upon delivery of deed; remainder
in five equal annual payments beginning March 1, 1911.
The Union Pacific railroad crosses the land diagonally
from the southeast to the northwest, the tract south and
west of the railroad containing 970.73 acres worth from
$30 to $35 an acre, and the other containing 643.64 acres
worth from $10 to $15 an acre.

While the option was in force, September 13, 1909, de-
fendant entered into a written contract to purchase from
plaintiff for $29,121.90, payable in instalments, the tract
souwth and west of the railroad, being 970.73 acres at $30
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an acre, plaintiff agreeing to convey title and to deliver
possession to the purchaser March 1, 1910. At that time
plaintiff, relying solely upon his resale, was able and will-
1ng to convey title, after having demanded performance
on part of defendant, but the latter made default, and
plaintiff forfeited his option with Naslund, after having
paid $1,000 in addition to the initial payment of $50. The
evidence is uncontradicted that plaintiff could have com-
plied with the terms of his option and with his agree-
ment to convey the title to defendant except for the latter’s
breach of contract. The verdict in favor of plaintiff neces-
sarily included a finding that defendant, when he agreed
to buy the land, contemplated with plamtlff the profits of
the resale, knowmg the price at which Naslund had sold
the land. This finding is supported by the overwhelming
weight of the evidence.

Plaintiff insists that he failed to acquire title to the
land; that he forfeited his payments of $1,050; that he
lost the profits on a resale; and that the value of the tract
nortl and east of the rallroad is shown by undisputed evi-
dence to be $12 an acre. He therefore estimates his dam-
ages as follows: Value of the unsold tract of 643.64 acres
at $12 an acre, $7,723.68, less $1,551.13, the latter item
being the difference between the price of 1,614.37 acres
purchased for $19 an acre and the price of the tract of
970.73 acres resold for $30 an acre, $6,172.55 ; forfeited pay-
ments of $1,050; interest on both items from March 1, 1910,
$2,371.39; total $9,693.94. On the contrary, defendant
argues that plaintiff is bound by the verdict for $1,067.55,
which includes only the forfeited payments and interest,
because it is in harmony with an instruction to which there
was no exception. The position of defendant is untena-
ble, because the jury disregarded another instruction per-
mitting a recovery for loss of profits. Defendant further
argues that the verdict should not be set aside as inade-
quate, because the proofs show, as he asserts, that plain-
tiff was financially able to complete his purchase from
Naslund, and thus prevent the damages for which he
brought suit. This argument is based on certified checks
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adduced by plaintiff to prove that he was prepared to pay
the amount due Naslund. Plaintiff testified without con-
tradiction, however, that he was only able to raise the
funds represented by the checks on the faith and credit
of his resale to defendant. :

The verdict cannot be permitted to stand, but the amount
of the loss of profits will not be determined on appeal, for
the reason that the witnesses who testified to the value
of the land north and east of the railroad varied in their
estimates, which ranged from $10 to $15 an acre.

REVERSED AND REMANDED.

BARNES, FAwcETT and HAMER, JJ., not sitting.

GEORGE EWH, APPELLEE, V. OTOE COUNTY, APPELLANT.
Fmep June 5, 1915. No. 18121,

Highways: Roaps oN CouNTy Lines: Damaces: LiaBuiry oF CoOUNTIES.
Where a public road is established and opened upon the line between
two counties, part of such road having been established by each
county, it is the duty of each to use reasonable diligence to keep
such road in a reasonably safe condition for the use of the traveling
public, and, for a failure to perform this duty, such counties are
jointly and severally liable.

APPEAL from the district court for Otoe county:
Harvey D. TRAVIS, JUDGE. Affirmed.

W. F. Moran, for appellant.
Paul Jessen, contra.

FAWCETT, J.

The petition alleges that plaintiff, while lawfully driv-
ing along a public highway dividing the counties of Otoe
and Nemaha, without fault on his part, ran into an open
ditch or hole in the highway, and thereby sustained an in-
jury to himself and damage to his buggy; that the injury
was wholly due to the negligence of the defendants in al-
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lowing the highway to remain for a number of weeks in an
unsafe and dangerous condition and without danger sig-
nals or barriers to warn travelers of such condition. The
action was commenced in the district court for Otoe county
against both counties. Nemaha county filed a special ap-
pearance, objecting to the jurisdiction of the court, on the
ground that at the time the summons was issued and
served upon it the statute of limitations had run in its
favor. The special appearanec was sustained and the ac-
tion as to Nemaha county dismissed. Thereupon, the
county of Otoe moved to dismiss as to it, for the reason
that there was a misjoinder of parties defendant; that the
special appearance by Nemaha county had resulted in its
dismissal; and that both counties were jointly liable, if at
all, and not severally liable. This motion being overruled,
a demurrer, based upon the same ground, was filed and
overruled. The answer set out the same grounds, and al-
leged contributory negligence on the part of plaintiff. The
reply is a general denial. There was a trial to a jury, and
a verdict for plaintiff for $1,000, upon which judgment was
entered, and defendant appeals.

But one point is argued in the brief, viz., that under seec-
tion 2995, Rev. St. 1913, adjoining counties, traversed by
a public highway jointly constructed and maintained by
such counties, are only liable jointly, and not severally, for
damages to one who is injured by reason of the negligence
of such counties in failing to keep the highway in a rea-
sonably safe condition for travel. The rule is otherwise.
Bethel v. Pawnee County, 95 Neb. 203. That case is deci-
sive of this.

ATFFIRMED.

LerToN, SEDGWICK and HAMER, JJ., not sitting.
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MEeYERS & COX, APPELLER, V. WESTERN UNION TELEGRAPH
COMPANY, APPELLANT.

FiLep JuneE 5, 1915. No. 18130.

1 Appeal: WiTnEsSEs: CoMPETENCY: DiscrerioN oF Court. The de-
termination of the competency of a witness to testify as to his
opinion of the value of personal property, which is the subject of
controversy, rests largely in the discretion of the trial court, and
a ruling thereon will not be disturbed on appeal except when clearly
erroneous as a matter of law.

2. Bvidence: ApMIssioNs: CONCLUSIVENESS: MARKET VALUE. Where the
reasonable market value of a herd of cattle is an issue in an action,
and one member of a copartnership, which is a party to the action,
testifies as to his best judgment as to the market value of the
cattle, such testimony is not such a positive statement of the issua-
ble fact as will constitute a conclusive admission thereof and
preclude the consideration of other competent evidence.

AprPeAL from the district court for Douglas county:
WiLLIs G. SEARS, JUDGE. Affirmed.

Brogan & Raymond, for appellant.
Gurley, Woodrough & Fitch, contra.

IFawcerT, J.

In 1909 the plaintiffs, a copartnership doing business as
Meyers & Cox, were engaged in buying cattle for feeding
and fattening purposes in their yards at Mapleton, Utah.
One L. J. Thomas was in their employ as a cattle buyer in
and about American Falls, Idaho, at which place one L. L.
Evans was offering for sale a large number of steers at
$38 a head. This offer was known to Cox and Wagner,
two of the members of the plaintiff firm. On November
5 Wagner presented to defendant, at Springville, Utah,
for transmission to Thomas, at American Falls, this mes-
sage: “Cox says not buy Evans cattle” Through some
error in transmission the word “not” was omitted, so that
when delivered to Thomas the message read: “Cox says
buy Evans cattle.” Acting upon this telegram as delivered
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to him, Thomas bought for plaintiffs 418 head of the
Evans cattle, paying therefor $15,789.65, approximately
$38 a head. After the purchase was made the cattle were
“cut out” of the Evans herd and trailed to Malad, Utah,
where they were pastured for a few days and then shipped
by rail to Mapleton. They were weighed for the first time
at Salt Lake City, weighing in the aggregate 416,000
pounds. Plaintiffs instituted this action in the district
court for Douglas county to recover the alleged difference
between the purchase price and market value, and also
the cost of shipment and extra feed and accommodations
for the cattle, limiting their claim for recovery to $1,999.
The trial court limited the inquiry to the difference be-
tween the market value and the purchase price. The jury
returned a verdict in favor of plaintiffs for $2,205.70, upon
which judgment was entered, and defendant appeals.

The errors assigned are: ¢(1) The trial court erred in
admitting in evidence the opinion of the witness Parsons
as to the value of the cattle in suit, without requiring a
showing as to his actual knowledge of the Evans cattle,
or confining his opinion to the kind or class of cattle to
which the particular cattle in question belonged. (2) It
was not competent for the jury to disregard the testimony
as to value of the plaintiff Wagner.” It is urged by de-
fendant that it is error to admit in evidence an opinion
as to the value of specific property, without first requir-
ing a showing of actual knowledge of the property in ques-
tion. As an abstract proposition this contention is sound,
but defendant is seeking to make too literal an application
of the rule. In order to make the testimony of the wit-
ness Parsons competent, it was not necessary that plain-
tiffs show an actual knowledge by him of the particular
418 head of cattle involved. The evidence shows Mr. Par-
sons to have been a very extensive dealer in Utah and
Idaho range cattle for many years. His dealings as such
dealer ran from 2,000 to 40,000 head per annum. He testi-
fied that he was familiar with most of the stock cattle in
Utah and southern Idaho; that he was as familiar with
the general run of cattle up there as he was with his own
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herd; and with reference to the Evans herd he testified:
“Q. Do you know what the fair and reasonable market
value of about 400 head of Evans’ steer cattle were worth
per head at American Falls, Idaho, on November 5th, 1909?
A. Yes, sir. Q. You may state what that fair and rea-
sonable market value per head was. What was the fair
and reasonable market price of these cattle at American
Falls, Idaho, on November 5, 1909, as near as you can
give it? A. I think that the outside price for the cattle
would have been $33 per head.” We have frequently held
that the determination of the competency of witnesses to
testify as to their opinion of the value of real estate or
personal property, which is the subject of controversy,
rests largely in the discretion of the trial court, and that
a ruling thereon will not be disturbed on review except
when clearly erroneous as a matter of law. In the light
- of this well-settled rule, the trial court did not abuse its
discretion in receiving the testimony complained of.

The second assignment is based upon testimony given
by Mr. Wagner, a member of the plaintiff firm. He was
interrogated as to the market value of cattle at Spring-
ville, and answered that he was familiar with the market
in general; that the market value of cattle at American
Falls “would be the same in proportion as it would in Salt
Lake. Q. What would the difference be, if anything? A.
The difference in freight. Q. So the market value of cat-
tle, excluding the freight, would be the same at American
Falls as it would be at Springville, Utah? A. Yes, sir;
just the same. Q. What was the market value of cattle
at that time? Just give us your best judgment as to
what the market value of cattle was at that time, the price
per 100 pounds. A. I should say 314 cents a pound would
be a good price for those cattle. Q. Does the market
value of cattle vary from time to time? A. Not a great
deal on feeders in the field as a rule. Q. You say you
saw these cattle at the time they were weighed? A. Yes,
sir. Q. Can you state what the market value of these
particular cattle was? A. About 314 cents per pound.”
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Assuming, as the parties did, that the cattle weighed
an average of about 1,000 pounds a head, if the testi-
mony of Mr. Wagner is to be held conclusive as an ad-
mission by the plaintiffs, then the verdict was excessive.
Defendant contends that this is the rule, and that the
rule should be applied to the testimony of Mr. Wagner,
and a number of authorities are cited to sustain the con-
tention. We are unable to concur in this view. The
rule that, where a party to an action testifies positively
to a fact which amounts to an admission of the contention
on the other side, it should be given the same effect as an
admission in a pleading, is not applicable to the situation
in the case at bar. Here the question to be decided is:
YWhat damage has the plaintiff firm suffered by reason
of the error on the part of the defendant in the trans-
mission of its message? That damage, under the ruling of
the district court, was to be determined from the differ-
ence in the actual market value of the cattle at the time
they were purchased by the plaintiffs’ agent and the
amount which plaintiffs had to pay. There being no way by
which that difference could be determined with certainty,
it became necessary to resort to opinion evidence, and wit-
nesses, possessing a general knowledge of range cattle in
the locality where the transaction occurred, were called
upon to give their opinion as to the market value of these
cattle. The fact that one member of the firm testified
that his “best judgment as to what the market value of
cattle was at that time” was 314 cents a pound, is not
such a positive statement of an issuable fact as should
be held to bind the copartnership, or even the witness
himself. Having given his opinion as to the value, if the
testimony of other competent witnesses, and notably the
testimony of so experienced an operator in that country
as the witness Parsons, shows that he is mistaken in his
estimate, we do not think any court should hold that his
mistaken opinion should be held to constitute a conclu-
sive admission, binding not only the witness, but his co-
partners as well. An examination of the cases cited by
defendant shows that the cases relied upon are not cases
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Von Dorn v. Huntley.

of testimony of a party as to an opinion, but that they
are cases in which the testimony as to a fact in issue was
positive, and not a mere opinion of the witness. We must
therefore hold against the defendant on its second as-
signment.

Our holding upon the two assignments urged leaves
the question one of fact only, which was one purely for
the jury. Finding no prejudicial error in the record,
the judgment of the district court is

ATFFIRMED.

RoOsE, SEDGWICK and HAMER, JJ., not sitting.

Louise E. VoN DORN, APPELLANT, v. ERNEST E. HUNTLEY,
APPELLER.

FiLep JunNg 5, 1915. No. 18183.

1. Pleading: County CoUrTs. The rule as to pleadings in the county
court, in an action for the recovery of money in an amount exceed-
ing the jurisdiction of a justice of the peace, is the same as in the
district court; and, where an answer to such action in the county
court contains a general denial, it puts in issue the cause of action
stated in the petition; and when the answer, in addition to the
general denial, pleads facts which constitute an affirmative defense,
such facts, in the absence of a reply, will be taken as true.

: FiLiNn¢ REPLY: DiscrerioN oF Courr. Where an action is
tried in the county court upon a petition and answer, and, after both
sides have rested, is continued until another day for argument, the
refusal of the court, when the parties appear for argument, to
permit a reply to be then filed, will not be held to be an abuse of
discretion, in the absence of a showing that the case was actually
tried on the theory that a reply had been filed, or that the evidence
was of such a character that the denial of the right would result in
a miscarriage of justice.

CONSTRUCTION ON APPEAL. An answer which pleads an
affirmative defense, like a petition, which is not assailed by motion
or demurrer in the court in which the action originated, should in
all appellate courts be liberally construed.

4. Appeal: FiLiN¢ REpLY: DiscreTION OF DIsTRIcT CouRTr. In an action
pending in the district court on an appeal from the county court,


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































