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UNION PACIFIC RAILROAD COMPANY, APPELLANT, V. O. E.
HEUER, TREASURER, APPELLEE.

Frep Decemeer 18, 1914. No. 17,893,

1. Municipal Corporations: Power To LEvy TAX. A village has no
inherent power to levy taxes.

2. Statutes: ConstrUcTION. In order to ascertain the intention of
the legislature in the amendment of a statute, the course of legisla-
tion on the subject and existing conditions created under the
former statutory provisions may be considered.

APPEAL from the district court for Platte county:
GEORGE H. THOMAS, JUDGE. A ffirmed.

Edson Rich, A. G. Ellick and William M. Cornelius, for
appellant. :

C. N. McElfresh and Otto F. Walter, contra.

LETTON, J.

Plaintiff applied for an injunction to prevent the county
treasurer of Platte county from collecting for the year
1911 taxes based on a ten-mill levy by the village of Platte
Center for a “water-works fund.” It is alleged in the peti-
tion that the village taxing authorities, made other tax
levies for the same year as follows: “For general fund
purposes, ten mills on the dollar valuation; for sinking
fund on village bonds, six mills on the dollar valuation ;
for interest on water bonds, two mills on the dollar valua-
tion.” Plaintiff also alleged that it paid the taxes based
on these statutory levies, and that the ten-mill levy for a
water-works fund is void for want of municipal power to
make it. Defendant admitted the making of the levies, but
pleaded: “That said levy of ten mills for ‘water-works
fund’ was for the maintenance, repair and upkeep of the
water-works system and plant used, owned and kept by
said village; that the maximum levy for general purposes
under the statute was insufficient for this expense, and
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that said levy is in all respects valid.” To this part of the
answer the trial court overruled a demurrer. Plaintiff
electing to stand on its petition, the trial court refused to
enjoin the collection of the ten-mill levy for a water-works
fund. Plaintiff has appealed.

Under the admitted facts, the question of law in dispute
is: Had the village the power to make a ten-mill levy for
a water-works fund “for the maintenance, repair and up-
keep of the water-works system and plant used, owned
and kept by said village,” the maximum levy for general
purposes being insufficient for that purpose? The answer,
of course, must be found in the village charter.

Plaintiff takes the position that the village had no in-
herent power to levy taxes; that express power to make
the levy assailed cannot be found in any statute; that the
only express power conferred upon the village Wlth refer-
ence to water-works was to levy a tax to pay bonds issued
to provide for the plant and for the payment of interest on
the bonds; that the village charter does not imply the
power to levy the tax in controversy. The first proposition
js sound. Municipal power to levy taxes is statutory.
“Tt is a rule, requiring the citation of no authorities to
support it, that a municipal corporation can levy taxes
only for the purposes authorized by statute.” Barkley v.
City of Lincoln, 82 Neb. 181. State v. Royse, 71 Neb. 1;
State v. City of Kearney, 49 Neb. 325; State v. City of
TVahoo, 62 Neb. 40. But, while this is the general rule,
another principle applies in certain cases, and power to
levy a tax may be implied from express power given to in-
cur an obligation where the legislature must have intended
a tax to furnish means of payment, and there is nothing
to rebut the implication. 4 Dillon, Municipal Corpora-
tions (5th ed.) sec. 1377. What was the legislative inten-
tion? :

In 1885 (laws 1885, ch. 20, p. 168) the legislature pro-
vided that cities or villages may “levy and collect a gen-
eral tax in the same manner as other municipal taxes may
be levied and collected for the purchase of steam engines
and for the purchase, erection, or construction and mainte-
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nance of such water-works, or to pay for water furnished
to such city or village under contract, to an amount not
exceedmg five mills on the dollar in any one year.” This
was in addition to the ten-mill levy for general revenue
purposes. The amount was in 1887 (laws 1887, ch. 12,
P- 297) increased to seven mills. In 1893 (laws 1893
ch. 8, p. 134) subdivision 15 was again amended, retammor
the provision that cities or villages may borrow money or
issue bonds for the purchase of steam engines or fire-ex-
tinguishing apparatus, and for the purchase, erection, con-
struction and maintenance of water-works, or to pay for
water furnished such city or village under contract; but
the express provision for the levy of taxes only gave au-
thority to levy and collect a tax “to an amount sufficient
to pay the interest and principal of said bonds.”

It is a matter of common knowledge and judicial his-
tory in this state that many municipalities and towns pre-
vious to this time had erecteéd water-works, and others had
entered into contracts to pay for water supply for munici-
pal purposes. It could never have been the intention of
the legislature to take away the power to levy an annual
tax to pay for water supply under such contracts, or to re-
peal the existing right to raise money by ’aaxatlon for
maintenance of existing works. Construing the section as
it now stands, together with section 5108, Rev. St. 1913,
that gives the city authorities power to levy any other
tax authorized by law, the only reasonable construction
that can be given is that the legislature intended that the
power to levy for such purposes should still be continued,
but that the limitation of the levy to seven mills should
be removed. This statute has remained in substantially
the same form until now. If we should lold as the appel-
lant desires, the effect would be to say that the legislature
meant in 1893 to take away all power on the part of the
city authorities to carry out their existing contracts. This
it seems to us would be an unreasonable construction, and
the implied power to levy the tax remains. The hnnts of
this implied power are imposed by the reasonable neces-
sities of the situation and by the reasonable discretion of
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the city authorities. The power is not unlimited, and is
subject to review if such discretion is abused.
Judgment
AFFIRMED.

CARLTON D. HUTCHINSON, ADMINISTRATOR, APPELLEE, V.
WESTERN BRIDGE & CONSTRUCTION COMPANY, APPEL-
LANT.

FiLEp DECEMBER 18, 1914. No. 17,902.

1. Appeal: ExcESSIVE VERDICT: REVERSAL. Where it is evident that,
in fixing the amount of the verdict, the jury disregarded the in-
struction of the court as to the basis of recovery, and the verdict
is so excessive that it must have been the result of passion or
/prejudice, the judgment will be reversed.

2. Trial: INSTRUCTIONS: STATEMENT OF ISSUES. Where a petition con-
tains allegations of fact not supported by any evidence, it may be
reversible error to include such statements in that part of the
charge of the court defining the issues to be tried, and, if the
reviewing court is satisfied that the jury has been misled by so
doing, it will be its duty to grant a new trial

APPEAL from the district court for Douglas county:
WiLLis G. SEARS, JUDGE. Reversed.

Mahoney & Kennedy, M. F. Harrington and H. G. Moor-
head, for appellant.

Crane & Boucher and J. W. Woodrough, contra.

LETTON, J. :

Plaintiff is administrator of the estate of Charles B.
Harris, deceased. The action is to recover damages to the
next of kin by reason of the death of Harris while in the
employment of defendant.

On the 25th of April, 1910, the deceased, with another
workman, and a foreman were driving piles with an ordi-
nary pile driver, operated by horse-power, on the premises
of the Union Refining Company in Omaha. After a pile
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had been driven it was necessary to move the pile driver to
the place where the next pile was to be driven. When
moving the machine it was customary to lower the ham-
mer. At the time of the accident the hammer, together
with another ponderous piece of iron, called the “follower,”
rested upon a piece of yellow pine scantling 2x4 inches in
size, set on edge at a height of about 6 or 8 feet above the .
sills. This “toggle-bar,” as it was called, rested upon the
framework between the uprights or “leaders.” The appa-
ratus was large and top-heavy, and in moving it upon gas-
pipe rollers under the sills it was necessary to use a crow-
bar as a lever at different points upon the sills to force or
“pinch” it forward and in order to straighten its course.
The span of the bar between the horizontal timbers on
which. it rested was about 17 or 18 inches. The hammer
was about 16 inches wide, and the hammer and follower
together weighed about 2,000 pounds. While moving the
pile driver, Moore, the other workman, who was loosening
one of the guy ropes and looking up at the rope, saw
Harris pass close by him with a erowbar in his hand. In a
moment afterwards he heard the breaking of the toggle-bar
and the fall of the weight and saw Harris lying with his
head under the hammer. He was instantly killed. The
negligence alleged is the failure to supply a sufficient and
adequate toggle-bar to hold up the weight; that the toggle-
bar was of soft pine, weak and knotty, which, though it
‘might hold up the weight while the machine was absolutely
quiet, was, as the defendant knew, totally inadequate to
sustain the weight during the process of moving the ma-
chine. The answer pleads contributory negligence and as-
sumption of risk, and that Harris voluntarily placed him-
self in a position of obvious danger not within the scope of
his employment. A verdict for $10,000 was returned by
the jury, on which judgment was rendered.

The verdict is said to be so excessive that it must have
been the result of passion or prejudice.

A few years before Harris had lived in North Dakota
with his wife and three children, two sons and a daughter.
The wife died. The family was kept together for a short
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time with a housekeeper, but it separated in the autumn
of 1909; the oldest son and the daughter going to live
with an uncle in Wisconsin, and the father and younger
son coming to Nebraska. In North Dakota Harris had
been a tenant farmer, and between seasons had laid ce-
ment sidewalks. After coming to Nebraska he followed
the same avocations for a time, but had worked for de-
fendant with his team for over five months. The proof as
to his earning capacity is not very clear. At the time of
his death he owned a two-horse team, wagon and harness,
and perhaps a little money; but it is shown that his work
was irregular, that, though not a drunkard, he used liquor
frequently, and it is not shown after he came to this state
that he earned more than enough for his own maintenance,
the keep of his team, and such sums as he was contributing
to his children. At the time of his death Harris was 43
years old. Harry, the older son, was between 19 and 20;
Homer, the younger son, over 18; and Dolly, his daughter,
was 15 years of age. The older son testified that before
leaving North Dakota he worked for his father; that he
was strong and able-bodied, and that after he went to Wis-
consin he was self-supporting, although he received money
from his father a few times in small amounts. The sec-
- ond son testified that after he came to Nebraska his father
did not furnish him any money; that he was and had been
self-supporting, and that for the last two years he had
been earning $60 a month. Harris paid $2.50 a week for
the board of his daughter, and sent her in addition from -
$5 to $10 or $15 a month. It was the intention of both
that, as soon as she was old enough to do so, she should
keep house for her father. Considering the whole testi-
mony, it may be doubted whether the sons suffered any pe-
cuniary loss by the death of the father. Under these cir-
cumstances, considering the expectancy of the deceased,
his earning capacity, the situation of his children, and the
amount which he was able to contribute and did contrib-
ute to their support, it seems apparent that the jury dis-
regarded the instruction of the court with respect to the
measure of damages which limited recovery to pecuniary
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loss, and that the verdict must have been the result of pas-
sion or prejudice.

Complaint is made of an instruction given with respect
to expert evidence. We find no error in this instruction,
which is widely different from that given in Hayden wv.
Frederickson, 59 Neb. 141.

Complaint is made of instruction No. 6. The jury were
told that in order to recover the plaintiff must establish
that the toggle-bar was of insufficient strength, and then
proceeded: “Should the plaintiff so prove, and, it not ap-
pearing that the deccased assumed the risk that caused his
death or was guilty of contributory negligence, plaintiff
would be entitled to a verdict at your hands,” etc. It is
said that by this language “the court told the jury that
neither contributory negligence nor assumption of risk ap-
peared from the evidence.” The phrase evidently means
“and, if it does not appear,” etc. We doubt whether this
expression misled the jury, but it would avoid the possi-
bility of misapprehension to change its form upon another
trial. It is possible that jurors of foreign birth, unused
to our idioms, might mistake the meaning.

The trial court was correct in holding that it was im-
proper for the plaintiff, upon rebuttal, to attempt to prove
that the toggle-bar was not sufficient and was not a usual
and customary appliance. This should have been done
upon the main case. As the case now stands, with the tes-
timony upon this point, of a single witness who had com-
- paratively little experience with pile drivers upon the one
side, and that of a number of experienced bridge builders,
some of them disinterested, upon the other, it is a close
question whether the evidence supports the verdict. Upon
a new trial the condition of the evidence in this respect
may be different.

Complaint is made that the court did not properly state
the issues. We are again moved to criticize the practice
of copying the pleadings in full as a method of stating the
issues to the jury. In this case the trial judge, in instruc-
tion No. 5 gave a clear, succinet and satisfactory state-
ment of the issues as to negligence which the jury were
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called upon to determine. The inclusion of the entire
pleadings in the charge, which contained some allegations
in the petition which were not supported by the evidence,
may have operated to the substantial prejudice of defend-
‘ant. Jurors are not lawyers, and are not always prepared
to discriminate between that portion of a lengthy charge
which contains statements made in pleadings, and the re-
mainder of it. A clear, concise and terse statement of the
jssues is much to be preferred to the involved legal ver-
biage often found in formal pleadings, and is much more
easily apprehended. Where a petition contains allegations
of fact not supported by any evidence, it may be reversible
error to include such statements in that part of the charge
of the court defining the issues to be tried, and, if the re-
viewing court is satisfied that the jury has been misled by
so doing, it will be its duty to grant a-new trial.

The judgment of the district court is reversed and the
cause remanded.

REVERSED.

REESE, C. J., SEDGWICK and HAMER, JJ., not sitting.

GEORGE BRAUN, APPELLANT, V. M. D. PEET, APPELLEE.
FrLep DECEMBER 18, 1914, No. 17,880.

1. Appeal: DIisMIsSAL: HARMLESS Error. The dismissal of a civil
¢ase for insufficiency of the evidence to sustain a verdict in favor
of plaintiff, instead of giving a peremptory instruction for de-
fendant, is not reversible error.

9. TLandlord and Tenant: EvicTioN: NOTICE TO VacaTE. Mere notice
to vacate leased land does not amount to an eviction of a tenant
who disregarded it, remained in undisturbed possession several
months, and voluntarily vacated the premises.

REpaIRS. The failure of a landlord to furnish
materials for repairs according to the terms of his lease does not
amount to an eviction, where the tenant has not been damaged
by that breach of covenant.

3.
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4. Appeal: DISALLOWANCE oF NOMINAL Damages. The disallowance
of nominal damages to which plaintiff is entitled in an action for
breach of contract is reversible error, where it affects a sub-
stantial right or prevents him from recovering costs; but the rule
is otherwise, if he is not thus injured.

5. Landlord and Tenant: EVICTION: ACTION FOR DAMAGES: EVIDENCE.
Evidence of the landlord’s purpose to eject the tenant is imma-
terial in an action by the latter to recover damages for an evie- ~
tion of which there is no proof.

APPEAL from the district court for Keya Paha county
R. R. DICKSON, JUDGE. Affirmed.

Ross Amspoker and Lear & Lear, for appellant.
J. A. Douglas, contra.

Rosg, J.

This is an action to recover from defendant damages in
the sum of $5,000 for evicting plaintiff from leased land
and for violating provisions of the lease. For the term of
five years from March 1, 1911, defendant leased to plain-
tiff, for a share of the profits, a ranch in Keya Paha county,
and agreed to stock it and to furnish necessary materials
for repairs. Plaintiff pleaded that defendant took away
three head of cattle; that he failed to provide corn for
feed; that he refused to furnish materials for repairs;
and that he notified plaintiff November 14, 1911, to vacate
the premises. Defendant denied eviction and liability for
., damages. The case was tried to a jury. At the close of
plaintiff’s testimony the trial court dismissed the action
for insufficiency of the evidence to establish the cause of
action pleaded, and discharged the jury. Plaintiff ap-
peals.

The dismissal is challenged as erroneous because the
proper practice, if plaintiff failed to prove his case, was to
direct a verdict for defendant. Where the evidence is in-
sufficient to sustain a verdict in favor of plaintiff, it is not
reversible error to dismiss the action, instead of giving a
peremptory instruction for defendant. Zittle v. Schlesin-
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ger, 46 Neb. 844 ; Thompson v. Missouri P. R. Co., 51 Neb.
527.

' It is argued that the case should have been submitted to
the jury. The solution of this question depends on the
sufficiency of the evidence. It is conceded that plaintiff
was notified by defendant to vacate the demised premises
November 14, 1911. In addition, there is proof {ending to
show that defendant took away three head of cattle and
afterwards said he would “make it right;” that he refused
" to furnish materials for repairs; and that plaintiff ex-
pressed a purpose to surrender possession unless defend-
ant would furnish corn for feed. Plaintiff, however, re-
mained on the ranch until January 16, 1912. There was
no attempt to evict him by legal process. While defend-
ant had agreed to pay a portion of the cost of grain, if
necessarily purchased for feed, the lease, when properly
construed, did not obligate him to furnish it. On the facts
proved, plaintiff voluntarily surrendered the demised prem-
ises. Under the circumstances of this case, the notice to
quit, when considered with all other acts of the parties,
did not amount to an eviction.

While there is evidence that defendant took three head
of cattle away from the ranch, and that he violated his
agreement to furnish materials for repairs, there is noth-
ing to show the extent to which plaintiff was damaged
in those respects. From the proofs, the jury could not
have estimated any substantial damage to plaintiff, and
the trial court properly refused to submit that question
to them. It is nevertheless insisted, on the undisputed
facts, that plaintiff was entitled to nominal damages for
breach of the covenant to furnish materials for repairs,
and that therefore the dismissal was erroneous. The fail-
ure to allow nominal damages is reversible error, where it
affects a substantial right of plaintiff or prevents him
from recovering costs. Mollyneauz v. Wittenberg, 39 Neb.
547. The rule, however, is otherwise where plaintiff is
not thus injured. School District v. Burress, 2 Neb.
(Unof.) 554; Heater v. Pearce, 59 Neb. 583. For the trial
court’s failure to allow plaintiff nominal damages, he is
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not entitled to a reversal for the following reasons: Not
having adduced evidence of actual damages, no substan-
tial right of plaintiff was affected by the dismissal. On
the merits of the case, a judgment for nominal damages
was the full measure of plaintiff’s right to a recovery.
That relief would not have entitled plaintiff to costs, be-
cause it was grantable by a justice of the peace. Rev. St.
1913, sec. 8168 (Code, sec. 621) ; City of Hastings v. Mills,
50 Neb. 842.

Complaint is made because the trial court excluded of-
fered evidence that defendant had a fixed purpose to evict
plaintiff. Eviction was not shown, and proof of the aban-
doned purpose mentioned was properly excluded.

Rejection of evidence that defendant said he had no corn
for feed and could get none is also assailed as erroneous.
This assignment of error is based on a misinterpretation of
the lease, and is without merit. Other assignments of a
similar nature are also overruled.

Finding no reversible error in the record, the judgment
is

AFFIRMED.

BARrNES, FaAwcETT and HAMER, JJ., not sitting.

MARrY BEBER, ADMINISTRATRIX, APPELLANT, V. BEEBE &
RUNYAN FURNITURE COMPANY, APPELLEE.

FLep DeEceMBER 18, 1914. No. 17,881.

Appeal: DismissaL: EviDENcE. Where the evidence is insufficient to
sustain a verdict for plaintiff, the dismissal of the action is not
erroneous.

APPEAL from the district court for Douglas county:
GEORGE A. DAY, JUDGE. Affirmed.

F. W. Fitch, for appellant.

Francis A. Brogan and Anan Raymond, contra.
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Rosg, J.

For alleged negligence resulting in the death of Wyman
Beber, his widow, as administratrix of his estate, brought
this action against his employer to recover damages in the
sum of $15,000. At the close of the testimony on behalf
. of plaintiff, the trial court sustained a motion to dismiss

the action on the ground that the evidence was insufficient
to sustain a verdict in her favor. From the judgment of
dismissal, she has appealed.

Beber and a fellow-servant were engaged in moving
dressers in a room in defendant’s warehouse in Omaha, De-
cember 28, 1910. They sat on the floor, braced their feet
against a cleat, and with their backs pushed four dressers
piled one upon another; each being wrapped in excelsior
and burlap and resting upon its back. While they were:
thus at work, the top dresser struck another pile, fell on
Beber, and fatally injured him. The negligence imputed to
defendant consisted in ordering Beber from his regular em-

- ployment as a glass crater to the unfamiliar and danger-
ous task of moving dressers and in requiring him to per-
form his new duties without sufficient help. It is argued
by plaintiff that negligence in these respects was the proxi-
mate cause of the injury.

Is there any evidence that the order amounted to negli-
gence under all of the circumstances proved? While Beber
was a glass crater, he had, when not thus engaged, fre-
quently worked at different times for two months at mov-
ing dressers. He was familiar with that work in the room
where he was injured, though he was not used to the actual
pushing—an exertion within his strength, but not the prox-
imate cause of his injury. Evidence that it was his duty,
when not engaged at his regular employment, to be busy
at something else is uncontradicted. 'When the order was
given, he obeyed without complaint or protest. There was
no latent or hidden danger. Beber was an employee of’
mature years and of ordinary intelligence. The dangers
incident to the motion resulting from physical exertion of
employees and to the ordinary operation of familiar laws
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of gravitation were open and obvious. The order, under
the uncontradicted proofs, was not given under circum-
stances requiring the master to warn the servant of the
dangers mentioned. Lewis v. Koller & Smith, 186 Fed.
403. It is clear that there was no evidence of negligence
in the giving of the order. It follows that the trial court
did not err in refusing to submit this issue to the jury.

Is there evidence that the employee was required to en-
gage in an unfamiliar and dangerous work without suffi-
cient help? A pile contained from three to nine dressers
and was generally moved by three men, one to steady it
and two to push it. The pile being moved when the acci-
dent occurred contained four dressers. Beber and his fel-
low-servant were strong enough to move it, but plaintiff
insists that the foreman went away without leaving any
one to steady the pile, while it was being moved in the
manner already described. In this connection it is’also
argued that Beber was required to go ahead with his work
in the absence of the foreman. There is proof that the
foreman went away temporarily without leaving any
one to steady the pile, but there is no proof of actionable
negligence in these respects. The instruction to keep busy
was a general order previously given to all employees.
There is no evidence that the foreman directed the work
in hand to proceed in his absence. Beber knew from ob-
servation and personal experience the purpose of steady- -
ing a pile, while it was being moved. There is evidence
tending to show that a broken, projecting leg of the dresser
which fell on Beber caught on a pile he had just assisted
in moving. He did not ask for more help or wait for the
foreman’s return. Knowing obvious conditions and dan-
gers as well as his master he voluntarily proceeded with
his work. Under familiar principles of law, these are cir-
cumstances under which a master is not chargeable with
actionable negligence for failure to furnish more help for
the work in hand.

The proofs do not show that the accident itself, when
considered with all of the attending circumstances, neces-
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sarily involves actionable negligence on part of defendant.
The dismissal, therefore, was without error.
"~ AFFIRMED.

BARNES, FAWCETT and HAMER, JJ., not sitting.

JOHN STEINER ET AL., APPELLANTS, V. FRANK STEINER,
APPELLEE.

Firep DEcEMBER 18, 1914. No. 17,888,

Waters: SURFACE WATERS: RIGHT T0 INCREASE Frow. In the interest
of good husbandry, the flow of surface waters along natural de-
pressions or drainways through farm lands may be accelerated and
incidentally increased by artificial means.

APPEAL from the district court for Butler county
GEORGE F. CORCORAN, JUDGE. Affirmed.

L. 8. Hastings and E. A. Coufal, for appellants.
Matt Miller and Cain & Mapes, contra.

Rosg, J.

The relief sought is an injunction to prevent defendant
from collecting surface waters in a drainage ditch on his
own farm and discharging them upon the lands of plain-
tiffs. The suit was dismissed. Plaintiffs appeal.

Should a court of equity grant relief to plaintiffs under
the evidence? This is the controlling question. The par-
ties are adjoining proprietors, with a public highway be-
tween their possessions. Plaintiffs are the owners of the
south half of section 27, township 16, range 2 east, in But-
ler county. Of section 34, directly south, defendant owns
the east half of the northwest quarter. The natural course
of drainage for both' tracts is northward through the lands
of plaintiffs. In the drainage basin through defendant’s

farm there is a winding ravine, which increases in width
97 Neb. 29

-
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toward the north, while its banks gradually decrease in
height. In 1911 defendant constructed on his own land
from north to south a drainage ditch 2,000 feet long, with
the upper end in the ravine and the lower end at the high-
way. The relief sought, if granted, would require defend-
ant to fill his ditch and to allow the surface waters to
take their natural course. Plaintiffs assert that the ditch
is constructed with an excessive fall of 27 feet; that de-
fendant’s artificial channel will collect and concentrate
surface waters and discharge them with increased velocity
upon the farm of plaintiffs; that there is no ravine on their
lands below the north end of the drain; that the flood
waters, when allowed to take their natural course, spread
out and run slowly over the highway in a thin sheet 50
rods wide; and that the lands and crops of plaintiffs will be
injured by the washing of the surface waters and by the
depositing of silt, unless equitable relief is granted. The
more convincing proofs, however, lead to the following
findings and conclusions: .

The ravine or natural drain widens and grows more shal-
low, forming a swale, as it approaches the highway. After
heavy rains the water crosses the highway in a body, per-
haps 20 or 30 rods wide. The lower end of the artificial
channel is not far from the center of the natural drainage.
Negligence in the construction of the ditch is not shown.
The fall of the new drain was not excessive under the ex-
isting conditions. In a straight ditch it could not have
been less. It was not much greater than the fall of the
ravine for the same distance. The ditch was constructed in
the interest of good husbandry. Both channels would be
dry, except after heavy rains or melting snows, and would
carry the same water from the same drainage basin to
the lands of plaintiffs. At the time of the trial there had
been no running water in the new channel. Since the con-
struction of the ditch, a culvert has been placed across the
highway.

Of course, the movement of surface water would be ac-
celerated by the change from natural to artificial drainage,
because the old channel was long and tortuous, while the
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new is shorter and straight. A landowner who is not guilty

of negligence may, in the interest of good husbandry, accel-

erate surface water in the natural course of drainage
without liability to the lower proprietor. Todd v. York
County, 72 Neb. 207 ; Perry v. Clark, 89 Neb. 812; Arthur

v. Glover, 82 Neb. 528; Aldritt v. Fleischauer, T4 Neb. 66.

The quantity of water thus discharged upon the land of an

adjoining proprietor may be increased. In the second case
cited this court quoted with approval the following lan-
guage of the supreme court of Iowa: “The owner of the
dominant estate has the right, by ditches or drains, to
drain his own land into the natural and usual channels:
which nature has provided, even though the quantity of:
water cast upon the servient estate may be somewhat in-
creased.” Dorr v. Simmerson, 127 Ia. 551. It is well es-
tablished by precedent in other jurisdictions that the flows
of surface waters along natural depressions or drainways:
may be accelerated and incidentally increased by artificial’
means. Manteufel v. Wetzel, 133 Wis. 619, 19 L. R. A.

n. s. 167, and note; Hughes v. Anderson, 68 Ala. 280. The-
principles announced in the cases cited control the pres--
ent controversy as disclosed by the facts already outlined..
The findings and decree of the trial court are in harmony-
with these views.

It follows that the judgment is
AFFIRMED.

Barnes, Fawcerr and HAMER, JJ., not sitting.

GEORGE J. STEWART, APPELLANT, V. OLIVER A. RIDENOUR,
- APPELLEE.

F1Lep DECEMBER 18, 1914. No. 17,895.

Tax Deeds: VALipiry: NoTice To REDEEM. A tax deed to land is void,
if issued by the county treasurer under a sale made by him
* November 7, 1904, where the purchaser in his notice to redeem
stated that the time for redemption would expire November 8,.
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1906, the statutory period in fact expiring November 7, 1906.
Comp. St. 1903, ch. 77, art. I, sec. 214.

APpEAL from the district court for Llncoln county:
HANSON M. GRIMES, JUDGE. Reversed.

Wilcox & Halligan, for appellant.

William E. Shuman, contra.

Rosg, J.

This is a suit to cancel a treasurer’s deed to a tract of
land in Lincoln county and to permit plaintiff as owner
to redeem the land from the tax lien. November 7, 1904,
was the date of the sale, and the treasurer’s deed was dated
November 8, 1906. The notice to redeem stated: The time
for redemption will expire November 8, 1906, and if the
premises are not redeemed from the tax sale on that day
the purchaser will apply to the county treasurer for a tax
deed. Plaintiff pleads, among other grounds for relief,
that the tax deed is void for failure of the purchaser to
comply with the statute in giving notice to redeem. The
suit was dismissed, and plaintiff has .appealed.

Was the notice fatally defective? The purchaser was
bound by a statute requiring him, as a condition of being
entitled to a tax deed, to give notice “when the time of
redemption will expire.” Comp. St. 1903, ch. 77, art. I,
sec. 214. Under the constitution and the revenue law, that
date was November 7, 1906. The date given in the pur-
chaser’s notice was November 8, 1906. Had the tax debtor,
as directed by the notice, appeared on the latter date to
redeem his land from the tax sale, he would have been
-one day too late, according to the limitation fixed by stat-
ute. The arbitrary terms of a revenue law, which pre-
scribes in definite language the conditions under which a
landowner may be divested of title, cannot be changed by
construction to meet varying conditions or to conform to
the promptings of equity. If a purchaser may extend for
-a day the period of redemption, why not for a year? A no-
tice to redeem “must contain the precise information re-
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quired by statute.” Thomsen v. Dickey, 42 Neb. 314. Re-
ferring to the legislation under consideration, it was said
in State v. Gayhart, 34 Neb. 192: “The provisions of sec-
tion 123 of the revenue law relating to the time and man-
ner of giving notice are mandatory, and must be substan-
tially complied with, or the holder of the tax certificate
will not be entitled to a treasurer’s deed.” In considering
the same section, the following language was used in an-
other case: “To entitle a party to a tax deed, all the es-
sential requirements of the statute must be complied with, .
and if any are omitted the title will fail. 1 Cooley, Taxa-
tion (3d ed.) 323, 324. As the statute requires the notice
to be given at least three months before the time for re-
demption expires to entitle the purchaser to a deed, there
was no authority to give such notice and obtain a deed
after the expiration of the time fixed by law to redeem.”
Zahradnicek v. Selby, 15 Neb. 579.

‘Courts in other jurisdictions hold that the purchaser at
a tax sale, in giving the landowner notice to redeem, must
comply literally with the statutory requirement to state
“when the time of redemption will expire.” In this respect
the statutes of Nebraska and Illinois were the same. In
both states the period of redemption expires in two years.
In declaring a tax deed void under a sale June 1, 1885,
because expiration of the period for redemption, as stated
in the notice, was June 2, 1887, the supreme court of Il-
linois said: ‘“The notice therefore did not correctly state
the time of redemption, and hence was no compliance with
the statute. This court has held in several cases that a
misstatement in the notice of the expiration of the time of
redemption will render invalid the tax deed.” Benefield v.
Albert, 132 T11. 665. On this question the courts generally
are in harmony. Archer v. Tubbs Sheep Co., 25 8. Dak.
399 ; Flickinger v. Cornwell, 22 8. Dak. 382; State Finance
Co. v. Beck, 15 N. Dak. 374; Cldry v. O’Shea, 72 Minn.
105; State v. Nord, 73 Minn. 1; Kipp v. Johnson, 73 Minn.
34; Kipp v. Robinson, 75 Minn. 1.

The tax deed on which defendant relies being void, plain-
tiff should have been allowed to redeem. The judgment
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of the district court is therefore reversed and the cause
remanded for further proceedings.
REVERSED.

REEsg, C. J., SEpGWICK and HAMER, JJ., not sitting.

FRANK SAILLING, APPELLANT, V. CHARLES MORRELL ET AL.,
APPELLEES.

Fnep DeceMeer 18, 1914, No. 17,913.

1. Contracts: BuiLpiNe CoNTRACT: BoOND: LIABILITY OF SURETIES. A
stipulation in a contract for the erection of a building, that the
contractor will provide all of the materials and perform all the
work, constitutes a promise by the contractor to satisfy the lawful
claims of mechanics and laborers, and the sureties on his bond
for the faithful performance of the contract are liable for a breach
of such condition, and such bond inures to the benefit of a
mechanic or laborer.

: BoNDS: REFORMATION. Where a surety bond furnished by
a contractor contains two inconsistent stipulations, the first of
which renders the surety liable for the faithful performance by
the contractor of all the conditions in the bond, and the second
relieves such surety from liability therefor, the bond may be re-
formed in equity, when it is made to appear by pleading and
proof that the second stipulation was inserted by fraud, or by
mutual mistake or inadvertence.

3. School Trustees: BuiLpDING CONTRACT: LIABILITY OF TRUSTEES. Where
school trustees, acting as a school board in letting a contract for
the erection of a school building, act in good faith and require
the contractor to give a bond which they dEem sufficient to protect
all parties interested, such trustees will not be held individually
liable to one who performs work and labor upon such building
under employment by the contractor, even though the bond be
not conditioned in the exact terms of section 7117, Ann. St. 1911,
In order to establish such individual liability, the burden is upon
the plaintiff to plead and prove that the action of the trustees
‘was wilfully wrong.

AprPEAL from the district court for Dawson county:
HANSON M. GRIMES, JUDGE. Affirmed.
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H. D. Rhea, P. E. Horan and Mohoney & Kennedy, for

appellant.
E. A. Cook and J. V. Romigh, contra.

FawogTT, J. .

This action was instituted in the district court for Daw-
son county, against the defendants individually, for work
and labor performed by plaintiff in the erection of a school
building in district No. 20, in that county, of which the
defendants were trustees. The case was tried to the court
without the intervention of a jury. From a judgment in
favor of defendants, plaintiff appeals.

That plaintiff and his assignors performed the work
and labor upon the school building, as charged, and that
he has not been paid therefor, is admitted, and the only
question for our decision is: Are the defendants, who
were trustees of the school district, individually liable for
the amount due plaintiff, by reason of the fact that a bond
was not taken from the contractors, by whom the building
was constructed, conditioned as required by section 7117,
Ann. St. 1911, which provides: ‘

«Tt shall be the duty of the board of public lands and
buildings, boards of county commissioners, the contracting
board of officers of all cities and villages, and all public
boards now or hereafter empowered by law to enter into
a contract for the erecting and finishing, or the repairing
of any public building, bridge or other public structure to
"which the general provisions of the mechanic lien laws do
not apply, and where mechanics and laborers have no lien
to secure the payment of their wages, to take from the
person or corporation to whom the contract is awarded a
bond with at least two good and sufficient sureties condi-
tioned for the payment of all laborers and mechanics for
labor that shall be performed in the erecting, furnishing,
or repairing of the building or in performing the contract;
said bond shall be to the board awarding the contract; and
no contract shall be entered into by such board until the
bond herein provided for has been filed with and approved
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by said board. The said bond shall be safely kept by the
board making the contract and may be sued on by any
person entitled to the benefit of this act. The action shall
be in the name of the party claiming the benefit of this
act.”

It is conceded that the school board did not take from
the contractors a bond conditioned as provided in the sec-
tion quoted, but it is alleged in the petition that the board
did in fact require the contractors to furnish a bond, and
there is attached to and made a part of the petition the
contract entered into between the school board and the con-
tractors, and the bond of the Fidelity & Deposit Company
of Maryland, as surety for the contractors. The bond ex-
pressly provides that the contract entered into by and be-
tween the school board and the contractors “is incorpo-
rated herein, and made to form a part hereof.” The con-
tract provides: “The contractors shall and will provide
all of the materials and perform all the work included in
the general plans and specifications for the erection of a
school building (giving dimensions and location of the
school building to be erected), * * * all to be done in
strict accordance and as shown on the plans, details and
specifications prepared by the Black Hills Co., Architects,
Deadwood, 8. Dak., and identified as plan No. 507F, which
is plainly marked on each sheet of the plans and details
and on the front page of the specifications, and the same
hereby becomes a part of this contract.” By article 15 the
contract provides: ‘The said parties for themselves, their
heirs, successors, executors, administrators and assigns, do
hereby agree to the full performance of the covenants here-
in contained.” It appears, therefore, that the contractors
agreed to “provide all of the materials and perform all the
work” included in the general plans and specifications for
the erection of the school building. This agreement is in-
corporated in and made a part of the bond. The contract-
ors failed to “perform all the work.” By this failure on
their part the surety company became liable to the school
board to the extent of such failure, and the board has a
perfect cause of action against the surety upon its bond.
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‘The fact that the bond is not conditioned as specified in
the statute above quoted, is immaterial. If the bond is so
conditioned that it protects all persons who performed
work and labor under the contract, plaintiff has suffered
no loss by reason of the action of the board in taking a
bond thus conditioned, instead of one conditioned in the
terms of the statute. :

In Lyman v. City of Lincoln, 38 Neb. 794, which in-
volved the furnishing of material and labor in the erection
of two engine houses, the contractors gave a bond to the
city “to faithfully perform all the terms of the contract.”
It also provided: “The contractors shall file with the board
of public works receipts of claims from all parties fur-
nishing them with material and labor in the construction
of such engine houses.” Lyman sued the contractors and
their sureties for lumber used in the construction of the
buildings: “Held, (1) That the clanse quoted above from
the contract was a promise on the part of L. & S. (the
contractors) to pay for all labor and material furnished
them in constructing said engine houses; (2) that the state-
ment of L. in his petition, that L. & 8. owed him for lum-
ber furnished to and used by them in said buildings, was a
sufficient averment of a breach of said bond; (3) that the
awarding of the contract by the city to L. & S. was a suffi-
cient consideration to support their promise to pay for
the labor and material furnished them in the performance
of said contract; (4) that the promise they made to the
city of Lincoln was for the benefit of all persons who fur-
nished labor and material used in said contract, and such
persons could sue on said bond; (5) that the existence
of an express statute or ordinance of the city of Lincoln
was not necessary to the authority of the city to require
of L. & S. a bond to pay their materialmen and laborers.”
The trial court sustained a general demurrer filed by the
sureties on the bond. This ruling was held to be erroneous.

Korsmeyer Plumbing & Heating Co. v. McClay, 43 Neb.
649, was an action on a bond for the erection of a county
courthouse. It was stipulated in the contract “that in
each case of payment a certificate shall be obtained by the
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contractor from the clerk of the county that he has care-
fully examined the records and finds no liens or claims
against said work or on account of said contractor. Néither
shall there be any lawful claims against the contractor
in any manner, from any source whatever, for work or
material furnished on said work.” The provision that
there should not be “any lawful claims against the con-
tractor in any manner, from any source whatever, for work
er material furnished on said work,” is no stronger than
the agreement in the contract at bar which required the
contractors to “provide all of the materials and perform
all the work.” We held the condition in the contract to
be “a promise by the contractor to satisfy the lawful claims
of laborers and materialmen, and that the sureties on his
bond for the faithful performance of the contract are lia-
ble for a breach of such condition.”

In Fitzgerald v. McClay, 47 Neb. 816, we held: “P. and
S. entered into a contract with the state to erect for it a
building at a stipulated sum. The contract required, inter
alia, that the contractor should pay for all labor performed
or material furnished, and a bond for the faithful perform-
ance of the contract was given. Held, That the sureties
on such bond are liable to a subcontractor for materials
furnished by him and used in the construction of the build-
ing.” In the opinion by Norval, J. (p. 818), it is said:
“The demurrer was, doubtless, sustained upon the ground
that the bond was given alone to protect the state, and that
third parties could not avail themselves of the stipulations;
but since that decision was rendered this court has fre-
quently held, in suits brought on bonds given for the faith-
ful performance of a building contract similar to the one
before us, that a person furnishing labor or materials for
the -principal in such bond may maintain an action upon
the bond to recover the price of such labor or materials.”
Judge Norval cites a number of cases in support of his
opinion.

In Morton v. Harvey, 57 Neb. 304, the contract was for
the erection of a courthouse, and provided that the con-
tractors were “to furnish all material and perform all the
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labor.” A bond was given for the due and faithful com-
pliance with the obligations of the contract. In the syl-
labus we held: “A stipulation in a building contract held
to embody a promise to satisfy true.claims of laborers
and parties who furnished material in the performance of
the contract; also, that this promise of the contract was-
included in the obligations of the bond given to secure the-
fulfilment of said contract.”

In Des Moines Bridge & Iron Works v. Marzen & Ro-
Lahr, 87 Neb. 684, we held: “A board of supervisors im
contracting for the construction of a courthouse may law-
fully require the contractor to pay for the material used
in the erection of said building, and a bond executed to
secure the faithful performance of that contract inures to
the benefit of a materialman.”

In harmony with these holdings is City of Alpena v. Title
Guaranty & Surety Co., 158 Mich. 678. We think it iss
clear from the authorities above cited that plaintiff is fully
protected by the bond which the school board required of
and received from the contractors. This being so, his rem--
edy was a suit upon the bond against the contractors. and
their surety, and not against the individual members of the-
school board.

But it is insisted by plaintiff that he could not recover
in an action upon this bond, for the reason that it contains
this clause: “The surety shall not be liable under this
bond to any one except the owner, but it is agreed that the-
owner, in estimating his damage, may include the claims:
of mechanies and materialmen, arising out of the perform-
ance of the contract, and paid by him only when the same,
by the statutes of the state where the contract is to be
performed, are valid liens against his property.” If the
surety company, by reason of this stipulation in the bond,
is relieved from liability to plaintiff, then it never incurred
any liability whatever upon the bond. If it is not liable for
the work performed by plaintiff, it could not be held liable
for any default of the contractors, as nothing which any
mechanics or 1aborers might do in the construction of the
school building, from start to finish, would ever give them

..“"‘
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a lien upon the school property, as the property is exempt
by statute from any and all liens by mechanics, material-
men and laborers. If this clause in the contract is to be
upheld in a case where the contract is for work upon pub-
lic property, against which no lien can ever exist, then the
entering into such a bond is a delusion and a snare. To so
hold would be to permit a surety, with one hand to write
into a bond a liability for all materials furnished and work
performed in the construction of the building, and with the
other hand to write in a clause exempting it from all such
liability. It is too evicent for serious thought to the con-
trary that the bond used in this case was the form of
bond generally used for contractors under contracts for the
construction or repair of buildings for individuals or pri-
vate corporations, where, in case of a default on the part
of the contractor to pay for the materials furnished and
labor performed, a lien would attach. Such a clause has
no place in a bond given for the faithful performance of
a contract upon a public building. That it was not stricken
out of the form of bond used in this instance may have
been an oversight on the part of all parties concerned at -
the time the bond was executed. If so, it is subject to
reformation.

Regardless of what we have above said, we do not think
the defendants are liable individually, for the reason that
it is neither pleaded nor proved that their action was wil-
fully wrong. On the contrary, the evidence clearly shows
that defendants acted in good faith and required the giv-
ing of a bond which they evidently thought was sufficient
to protect all parties interested. For an error of official
judgment they are not individually liable. In Reed v. Con-
way, 20 Mo. 22, 43, it is said: “From a careful examina-
tion of authorities from the case of Turner v. Sterling, 23
Charles II, reported in 2 Ventris, 26, down to our own
times, both in the English and American courts, the doc-
trine that a ministerial officer, acting in a matter before
him with discretionary power, or acting in a matter before
him judicially, or as a quaS1 judge, is not responsible to
any one receiving an injury from such act, unless the offi-
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cer act maliciously and wilfully wrong, is most clearly es-
tablished and maintained.” The nearest we have come to
finding any such holding of liability against school trustees
in a case like the one at bar is Qwen v. Hill, 67 Mich. 43, in
which two judges of the court were disposed to hold them
liable while the chief justice and one other judge declined
to so hold. The second paragraph of the syllabus in that
case reads: “Whether such trustees are liable in any event
for such neglect, query—SHERWO00D and CHAMPLIN, JJ.,
holding them so liable, and CAMPRELL, C. J., and MORSE, J.,
reserving their opinion on the subject.”

Taking the case as a whole, we think it is clear that
plaintiff has mistaken his remedy. The judgment of the
district court is therefore affirmed, without prejudice to
plaintiff’s right to institute such other proceedings as he
may elect. '

AFFIRMED.

PARis G. COOPER V. STATE OF NEBRASKA.
FiLep DECEMBER 18, 1914. No. 18,708,

1. Criminal Law: Error: REVIEwW. Where the evidence in a criminal
case tried in the county court is certified to the district court in
the form of a bill of exceptions, which is used therein to maintain
a petition in error filed in that court, this court, in a proceeding
in error to review the judgment of the district court, will examine
the entire proceeding, and affirm or reverse the judgment of the
district court as the law demands.

2. Municipal Corporations: DisorpERLY HoUSES: LEGALITY. The main-
tenance of houses of prostitution may not lawfully be permitted
in a city, although the purpose is to segregate immoral persons
from the better class of citizens, for the protection of the latter
from the force of evil example and dangerous associations.

: SUFFICIENCY OF EvIDENCE. The evidence examined,
and held sufficient to sustain the judgment of the district court.

ErRoR to the district court for Dawes county: WiLLiam
H. WESTOVER, JUDGE. Affirmed.
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Justin E. Porter, William P. Rooney, Barl McDowell
and Allen G. Fisher, for plaintiff in error.

Grant Q. Martin, Attorney General, and I’mnk E. Edg
erton, contra.

HAMER, J.

The plaintiff in error, hereafter called the defendant,
seeks to review the judgment of the district court for
Dawes county. He was tried before the county court un-
der a complaint containing two counts. The first charged
him with being the owner of a certain building within the
county of Dawes, and with leasing said building to one
W. H. Allen for the purpose of keeping therein a house
of ill fame and a place for the practice of prostitution
and lewdness. The second count charged him with own-
ing and controlling a certain building in said county of
Dawes, and-unlawfully and knowingly permitting the same
to be used by one W. H. Allen and divers other persons for
the practice of prostitution and lewdness. ‘There was a
trial before the county judge on an amended complaint,
which charged that the building specified in the original
complaint was situate on lot C, in the town (now city) of
Crawford, in said county, and that it was wrongfully and
wilfully leased to John Doe and Jane Roe, whose true
Christian names were unknown, and for the same purpose
as that charged in the original complaint. The second
count charged that the building was on lot C, in the town
(now city) of Crawford, in said county, and that the de-
fendant wrongfully, unl;lwfully, knowingly and wilfully
permitted said building to be used by Pearl Darrah and
Jane Roe for the purpose ¢harged in the original com-
plaint. Another defendant was charged with the defendant
herein, but was not arrested. The trial was had on the
11th day of March, 1910, before the county judge, and the
defendant was conv1cted on the first and second counts of
the amended complaint, and sentenced to pay a fine of
$50 on each count, together with the costs; and there was
an objection to the bill of exceptions, but the bill was
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“finally settled and allowed and filed in the district court.
The case was heard in that court, the judgment of the
county court was affirmed, and the defendant has brought
the case to this court on petition in error. The record
contains the bill of exceptions allowed by the county judge
and the bill of exceptions allowed by the district court,
and the question presented is: Was the evidence suffi-
cient-to sustain the judgment.

While the evidence for the prosecution may not be quite
as clear and as strong as could be desired in order to
sustain the judgment of the county and district courts, it
nevertheless sufficiently establishes a very peculiar and un-
usual condition of affairs. It shows that the defendant
and others, of the city of Crawford, in Dawes county, as-
sociated themselves together with a view to segregating
the immoral persons in said city who were engaged in
the practice of prostitution and lewdness from the other
residents of the city, and to that end there was built by
certain persons, whose names do not very clearly appear
in the proof, two houses in which there were to be main-
tained establishments for the practice of prostitution and
lewdness. One Leona Bowdish testified to a residence in
Crawford of six years, to knowing the defendant Cooper,
.and Mr. Hand, Mr. Bruer, the firm of Stanton & Son, and
others connected with the unlawful enterprise. She was a
stenographer employed in the office of Stanton & Son, and
drew up a contract between the Stantons and Mr. Cooper
for the construction of two houses on outlot C, at Craw-’
ford. The contracts were drawn in September or October,
1909, and were signed by John Bruer, P. G. Cooper, who
is the defendant, Joe Hand and C. R. Ivins, also by Stan-
ton & Son. The parties engaged gave her a blank contract
and dictated what she should put into the blanks. She
wrote in what was dictated to her, and put in the names
as she was directed, and Mr. W. H. Allen testified that he
rented the two houses; that he made a contract with Joe
Hand. Joe Hand is shown by the evidence to have been
the “manager.” Hand was to collect the rent. Allen was
to pay $100 a month for each house. Allen testified that
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he paid for the furniture that went into the houses, and
that he delivered possession of the houses to Pearl Dar-
rah; that he sold the furniture to her, and assigned his
lease to her. He claimed that the lease had been drawn
in a lawyer’s office in Crawford. He named the lawyer and
a man named Winters. He said Winters was a partner
with him at the start. He was unwilling to testify whether
the name of the defendant, Cooper, was on the lease, but
he thought it might have been; but he said Cooper was
not in the capacity of running the houses. He testified
that Joe Hand, whom he believed to be a policeman in
Crawford, was supposed to be the owner.

The lawyer, who received the lease between Allen and
Joe Hand, testified that the lease was at once destroyed,
and that another lease was drawn up between Joe Hand
and Pearl Darrah. A lease between Joe Hand, president
of the Crawford Realty Company, and Pearl Darrah was
introduced in evidence. The acknowledgment bore date
December 23, 1909. It purported to be made between the
Crawford Realty Company, by Joe Hand, its manager and
president, and the said Pearl Darrah. This lease provided
that the rent should be $200 for every month, payable in
advance. Joe Hand appears to have paid by checks,
$1,597.32, presumably toward the construction of the build-
ings. He also got a receipt from William Stanton & Son
for $1,500. He also got a receipt for §25 from A. O. An-
trim. Receipts are in the bill of exceptions for painting
and plumbing and heating. There is also in the bill of
exceptions a contract concerning the said premises as out-

"lot G, in block No.—. The Pjoneer Townsite Company
signs this contract, by one B. M. Hewitt, its president.
The contract purports to be given by the Pioneer Townsite
Company to C. R. Ivins and P. G. Cooper, of Dawes
county, and state of Nebraska. It is entitled “Surrendered
Contract No. 12,274.” ,

Joe Hand testified that he had some bills in his posses-
sion which related to the business “of the Crawford Realty
Company, or this real estate.” He testified that he had
paid the bills; that he also paid the checks. At the sug-
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gestion of counsel, he submitted the papers as evidence.
He testified that the money was expended upon “the houses
on outlot C, the property in controversy.” Hand testified
that he was street commissioner and police officer of the
city of Crawford; that he collected from the tenants of the
" Liouses on outlot C any moneys by way of donations, so
called, by order of any of the city officers; that he turned
the money over to the city treasurer, and took the treas-
urer’s receipt for it. Hand also testified that he had been
connected with the enterprise all the time. He testified
that he was “manager;”’ that he had ordered the stuff as
manager, and paid the bills as manager; that the company
included “whoever they would take on when they incorpo-
rated. Q. They have not incorporated yet? A. No, sir.
Q. Who appointed you as night watch, or police commis-
sioner? A. Why, the mayor and city council.” He then
testified that he commenced to collect from the inmates
of these houses in December; that he collected $100 in De:
cember and $200 in January. He also testified that the
contract price for building the houses was $2,500; that that
was Mr. Stanton’s bill. “Q. Now, you knew all the time
you were making these collections that they (the houses)
were occupied and used for purposes of prostitution? A.
Certainly.”

Where the judgment of a court of general jurisdiction is
claimed not to be regular, the error alleged must be shown
by an exhibition of the record. Wright v. State, 45 Neb.
44. This has not been done in this case. We are unable
to say that the judgment is not sustained by the evidence.

The judgment of the district court is '

AFFIRMED.

LeTroN, Rose and SEDGWICK, JJ., not sitting.

97 Neb. 30
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OsCAR EISENTRAUT, APPELLEE, V. CHARLES MADDEN,
APPELLANT.

Frrep JANUARY 2, 1915. No. 17,738.

1. Instructions to a jury in a lawsuit should be confined to and be
in accord with the evidence submitted upon the trial.

2. Assault and Battery: ActioN ForR DAMAGES: DEFENSE. The rule
that when parties enter into a mutual combat, and the victim
in good faith withdraws therefrom and is afterwards assaulted,
he may recover damages for such assault, does not apply when
one who is assaulted and severely beaten strikes his assailant
immediately, in the heat of passion, upon escaping from his
attack.

APPEAL from the district court for Johnson county:
JOHN B. RAPER, JUDGE. Reversed.

Neal & Armstrong, F. L. Dinsmore, E. F. Warren and
E. B. Quackenbush, for appellant.

‘S. P. Davidson and Hugh LaMaster, contra.

REESE, C. J.

This is an appeal from a judgment of the district court
for Johnson county, wherein plaintiff, Eisentraut, recov-
ered a judgment against defendant, Madden, for the sum
of $1,500 on account of personal injuries alleged -to have
been inflicted upon plaintiff by defendant by unlawfully,
and without cause, striking plaintiff upon the back part of
the head with a large, heavy, metal scoop shovel, whereby a
lasting and permanent injury was suffered by plaintiff, the
character and extent of the alleged injuries being fully set
out in the petition, together with plaintiff’s pain and suf-
fering, physically and mentally. The amount sued for
was $10,000. The petition also contains a second cause of
action, by which the expenses of the sickness and ailments,
consisting of physicians’ treatment and medicine, are al-
leged to the amount of $300, making a total of $10,300
damages alleged to have been suffered Defendant an-
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swered (1) by a general denial; (2) alleging that plaintiff
first made an unlawful assault upon him, that he resisted
the same only in self-defense, and that he used only such
- necessary force as was required from the assault and beat-
ings inflicted upon him by plaintiff; (3) that, at the time
mentioned in the petition, plaintiff, without lawful excuse
or provocation, assaulted defendant, striking him, knock-
ing him down, beating him when down, and inflicting a
permanent injury to his right eye, by which the sight of
his said eye was greatly and permanently impaired, and,
in addition to his pain, suffering and mental anguish, he
has been compelled to undergo treatment for his eye at
heavy expense, and that he has thereby been damaged in’
the sum of $10,500, for which he asks judgment. Reply,
a general denial. A jury trial was had, with the result
above stated. Defendant appeals.

The evidence is conflicting in many respects, but, so far
- as the facts concerning the alleged assaults are concerned,
there is practically an agreement. There was some dif-
ficulty between the parties, which seems to have been of
a trivial nature. Plaintiff was a school district officer,
but, upon the expiration of his term of office, was suc-
ceeded by defendant, who claimed there had been some
slight irregularity in keeping the books of the office.
Owing to some assertion by plaintiff as to his knowledge
and ability to properly keep his accounts, defendant styled
plaintiff as “Professor,” which seemed to nettle him. At
times harsher epithets were used by both parties, but this
consisted of words only. On the 3d day of December, 1910,
‘a neighbor was engaged in shelling corn, and these parties
were called in to assist. Upon defendant’s arrival at the
place of the shelling, he passed near plaintiff, when he
gave his apparently usual salute, “Hello, Professor.” This
angered plaintiff, who immediately ordered defendant, to
cease ‘“calling him names.” He approached defendant in
a menacing manner, shaking his fists, and cursing vio-
lently, but to which defendant made little, if any, response,
standing still, but holding his scoop shovel in such a posi-
tion as to ward off any blows which plaintiff might attempt



468 NEBRASKA REPORTS. [VoL. 97

Eisentraut v. Madden.

to inflict. Plaintiff succeeded in breaking defendant’s
guard, striking him in the face, knocking him down, and
immediately sprang upon him, beating him about the face,
in the course of which assault defendant received an injury
to his eye, which is claimed to be permanent. Defendant,
being unable to protect himself, called to his son, who was
near-by, to take plaintiff off, which he did. Up to this time
plaintiff seems to have been the sole aggressor. Upon
being taken off defendant, he started to walk away, proba-
bly with his side to defendant. Upon being released, de-
fendant picked up his scoop shovel and struck plaintiff
upon the head with the bowl or under side of the shovel,
‘inflicting a small flesh wound, and which felled plaintiff
to the ground. The alleged injury to plaintiff appears
not so much to be the superficial wound itself as the effect
of the blow upon the nervous system. The injury to de-
fendant is alleged to be a rupture to the muscles and
membranes of the eye, involving the retina and other parts
of the inner eye, caused by the blow on the eye when de-
fendant was knocked down, or thereafter while he was
on his back receiving the blows inflicted by plaintiff. TFrom
the testimony of physicians and surgeons, as well as other
witnesses, it would seem that both parties received more or
less serious injuries, from which complete recovery is, to
say the least, in doubt.

There is practically no conflict in the evidence as to
the beginning of this unfortunate affair. While it was not
in good taste for defendant to be derisively calling plaintift
“Professor,” yet it did not charge him with the commis-
sion of any offense against the laws of the state, nor of
the United States, nor did it accuse plaintiff of the viola-
tion of public morals, nor in any way slander him, nor
hold him up to public contempt, ridicule or scorn. It was
not intended as a pleasantry, perhaps, and yet could
scarcely be considered so exasperating and defamatory
as to excuse the assault which followed. The evidence
shows that defendant committed no act which could be
construed as a physical attack upon plaintiff, nor a desire
to enter into a contest of that kind. Plaintiff was angry,
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and approached defendant in a menacing manner, using
language which could not b€ approved in polite society
in any ordinary parlor conversation. Prior to the striking
of the blow by plaintiff which felled defendant to the
ground, defendant’s actions were not aggressive, but rather
indicated a desire to protect himself against the actual
attack of plaintiff. Plaintiff could have withdrawn at any
time before striking defendant, and the subsequent events
would not have followed. He succeeded in striking de-
fendant, knocking him down, when he sprang upon de-
fendant and followed up the attack by striking and pound-
ing him, until defendant, apparently becoming satisfied
that, under the circumstances, he was no match for plain-
tiff, called for help, and plaintiff was, by force, removed.
It may be assumed that defendant was not in the most
pleasant frame of mind by that time, and not calculated to -
act with cool judgment and deliberation. Upon being re-
leased, he seized the shovel and dealt the blow of which
plaintiff complains, felling plaintiff to the ground. Plain-
tiff arose, declaring in emphatic and forceful language,
but not elegant, that he could whip defendant, but this
seems to have closed the incident for the time being.

It is contended by plaintiff that he had abandoned his
attack and was moving away when he received the blow
complained of; but, if so, the distance to which he had
gone is not clearly stated. However, it seems quite clear
that he was not far enough away to have given defendant
sufficient time to do much in_the way of reflection. Other-

" wise stated, the blow with the shovel was not so long after
the castigation received by defendant as to justify holding
it to be a separate transaction and not a part of plaintiff’s
attack. Plaintiff was the aggressor. He committed an
unlawful assault upon defendant, the final result of which
was evidently not satisfactory to him. To use a common
expression, he “got the worst of it.” The question then
arises: “Can plaintiff, after assaulting defendant, knock-
ing him down, and inflicting an injury upon him, recover
damages for what he has suffered and is suffering, which
are the natural result of his own act?” We use the words
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“natural result,” not in the sense of a resulting or neces-
sary effect of previous conditions, but those wlnch might
be looked for or expected, when cons1der1ng the natural
effect the treatment, or punishment, suffered by defendant
would have upon an ordinary human being. Defendant
was smarting under the injuries which he had received.
Plaintiff, apparentlv satisfied with what he had done,
claims that he turned to move away, when defendant con-
tinued the affray by striking plaintiff.

A kindred question arose in Fosbinder v. Svitak, 16 Neb.
499, where we held that a plaintiff could not recover where
he had been the original assailant, the first wrongdoer,
and, upon receiving injuries resulting from the affray
brought on by himself, transfer his cause from the battle-
field to the courts. A somewhat similar question was
presented in Taylor v. Clendening, 4 Kan. 524, although
not based upon exactly similar facts. In that case the
plaintiff was held to be the aggressor, but his withdrawal
from the affray was not as claimed in this case. The
court say: “He cannot undertake to wreak an (un)lawful
vengeance upon his antagonist—pistol in hand—and, de-
feated, sue him for damages to the person, upon the basis
of the instructions. He must run his own risk. Nor would
it be an easy matter for the party, attacked in the manner
narrated in the testimony of the defendant, to act with
all the deliberation the instruction would seem to require.
In the heat of blood he could hardly be expected to weigh
his words or to measure or count his blows or shots very
carefully.”

At the request of plaintiff, the court gave to the jury
the following instruction: “The court instructs the jury
that the defendant alleges that he acted in self-defense.
You are instructed that the law does not permit a person
to voluntarily seek or invite a combat, or put himself
in the way of being assaulted, so that when hard pressed
he may have a pretext to injure his assailant. The right
of self-defense does not imply the right of attack, and it
will not avail in any case where the difficulty is sought
for and induced by the party by any wilful act of his,
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or where he voluntarily and of his own free will enters
into it. The necessity, being of his own creation, shall
not operate to excuse him. Nor is any one justified in using
more force than is reasonably necessary to get rid of his
assailant. Now, if you believe from the evidence in this
case that the defendant, Madden, voluntarily sought or
invited the difficulty in which the plaintiff, Eisentraut, was
injured, if you believe from the evidence that he was in-
jured, or that the defendant provoked or commenced or
brought it on by any wilful act. of his own, or that he
voluntarily or of his own free will engaged in it, then and
in that case you are not authorized to find for the de-
fendant. upon the ground of self-defense. In determining
who provoked or commenced the difficulty or made the
first assault, you should take into consideration all the
facts and circumstances in evidence before you.”

As we view it, much of this instruction cannot be applied
to the evidence in this case. Assuming that the words,
“Hello, Professor,” can be construed as offering a direct
insult, one that would, ordinarily, cause anger on the part
of plaintiff, we are yet met with the well-established rule
that mere words cannot justify an assault upon the person
using them. There was therefore no legal excuse which
could justify the attack of plaintiff upon defendant, which
the evidence clearly shows he made. Without any just
cause or excuse, he made such an attack, knocking defend-
ant down. Plaintiff seems not to have been satisfied with
the injury thus inflicted, but followed up the advantage
thus gained by springing upon defendant and administer-
ing further beatings until defendant called for help, and
plaintiff was forcibly pulled off the prostrate body of his
victim. We find nothing in the evidence showing that
defendant did “voluntarily seek or invite a combat, or put
himself in the way of being assaulted, so that when hard
pressed he may have a pretext to injure his assailant.”
Nor can we apply the direction that “the right of self-
defense does not imply the right of attack, and it will not
avail in any case where the difficulty is sought for and
induced by the party by any wilful act of his, or where
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he voluntarily and of his own free will enters into it.
The necessity, being of his own creation, shall not operate
to excuse him.”

The instruction also submits to the jury the proposition
that, if defendant voluntarily sought or invited the dif-
ficulty, or if defendant provoked or commenced or brought
it on by any wilful act of his own, or if he voluntarily
or of his own free will engaged in it, the jury would not
be authorized to find for defendant upon the ground of
self-defense. There may be no question but that the in-
struction is sound law when applied to a state of facts
coming within the rule, but, as we read the evidence, there
was nothing therein to which the rule could be applied,
and we are persuaded that the instruction, as written,
should not have been given. From an examination of the
instructions given on the court’s own motion, it is clear
that the law was fairly and fully presented to the jury,
and all well within the issues in the case, and should have
been sufficient.

Substantially, the same instruction was given and
approved in Morris v. Miller, 83 Neb. 218, annotated in
20 L. BR. A. n. 5. 907 ; but there is a clear distinction between
the two cases. In the Morris case the parties to the affray
voluntarily and mutually agreed to enter into the contest,
and both were wrongdoers. Therefore the instruction was
properly given in that case. As we have shown, the facts
in this case were quite different. The rule stated in
Glassey v. Dye, 83 Neb. 615, is more clearly applicable
to the facts of the case at bar than that of Morris v. M iller,
supra.

While we recognize the established rule that, if a plain-
tiff wrongfully assaults a defendant, and, upon reflection,
or for some other reason, voluntarily withdraws from the
conflict, the person assaulted is not justified in following
up the withdrawing party, and, after time for reflection,
inflict a new and counter assault, and he may, in a proper
case, be held liable for any damage arising from his wrong-
ful assault; but that rule must be applied in reason and
with a proper consideration for the passions and infirmities
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of humanity. In this case the assault was committed by
plaintiff with no legal justification or excuse. Had he
voluntarily withdrawn from the contest after knocking de-
fendant down, defendant might have heen placed in the
wrong, had he deliberately followed plaintiff, as he re-
treated, and renewed the contest by a counter assault;
but that is not this case. After striking defendant and
knocking him down, he sprang upon him, following it up
by beating and pounding defendant, while down, until
forcibly pulled off by others who came to defendant’s relief.
He was certainly willing to continue the punishment of
defendant until foreibly compelled to desist. Defendant,
while suffering and smarting from the injuries which he
had received, arose from the ground, picked up his shovel,
which was not necessarily a deadly or dangerous weapon,
and gave the blow of which plaintiff complains. Plaintiff
is entirely willing to forgive and forget the injuries in-
flicted upon defendant, but seeks to recover a money com-
pensation for the injury he received in the affray which
he inaugurated and followed up until compelled by force
to desist, and which was immediately followed by what he
received.

We are constrained to believe that the instruction above
quoted should not have been allowed.

The judgment of the district court is reversed and the
causé is remanded for further proceedings.

REVERSED.
LerToN and RoOSE, JJ., not sitting.

SEDGWICK, J., concurring.

The majority opinion seems to hold that the evidence
establishes that the blow of which this plaintiff complains
. was so connected with the affray which the plaintiff him-
self brought on that it must be regarded as a part of that
affray. If this is the necessary conclusion from the evi-
dence of course the judgment is wrong. I think that the
instruction set out in the opinion was not applicable to the
evidence, and was therefore erroneous. It was highly
- prejudicial to the defendant. For this reason I concur’
in the reversal of the judgment.
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WALTER M. FINEGAN, APPELLEE, V. ST. JOSEPH & GRAND
ISLAND RAILWAY COMPANY ET AL., APPELLANTS.

FiLep January 2, 1915, No. 17,911,

1. Railroads: CoNSTRUCTION: CONTRACTOR'S BonND: LIABILITY To SUB-
CONTRACTOR. Where a railroad company takes a bond from a con-
tractor for the faithful performance of his contract for the con-
struction of a part of its line of road in the state of Kansas,
conditioned substantially as provided by section 7006 of the General
Statutes of that state, it will not be liable to a subcontractor for
the work of his teams and for profits claimed by him from such
contractor.

2. : : : FAILURE To FILE BOND: SUBCONTRACTOR:
RicHT oF Actior. The fact that such bond was not filed with
the register of deeds of ‘the county where the work was to be
performed will not entitle the subcontractor to maintain an action
therefor against such railroad company.

AcTioN: SERVICE ON CONTRACTOR: JURISDICTION.
In such a case by the bringing of an action against the railroad
company in a county in this state where the subcontractor resides,
and serving a summons on’the contractor in another county, no
jurisdiction is acquired to proceed against the contractor.

: ActioN BY CONTRACTOR: SUFFICIENCY OF KVIDENCE.
Evidence examined, and found to be insufficient to sustain an
action in faver of the subcontractor and against the railroad
company. .

APPEAL from the district court for Jefferson county:
LeaNDpER M. PEMBERTON, JUDGE. Reversed.

Brown & Eastin, Lathrop, Morrow, Fox & Moore, 0. W.
Pratt, E. A. Wunder and John C. Haertigan, for appellants.

F. N. Prout and Heasty & Barnes, contra.

BARNES, J.

Walter M. Finegan commenced this action in the dis-
trict court for Jefferson county against Wood, Bancroft
& Doty, to recover a balance alleged to be due him as a sub-
contractor under them in the construction of certain im-
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provements on the line of the St. Joseph & Grand Island
Railway Company in Marshall county, Kansas. He joined
the railroad company as a defendant, for the alleged rea-
son that the company, in letting the contract to Wood,
Bancroft & Doty, failed to take the bond provided for by
section 7006 of the General Statutes of Xansas for 1909.
Service was had upon the railway company in Jefferson
county, and thereupon a summons was sent to other coun-
ties, and was served upon Wood, Bancroft & Doty, at their
office in Douglas county, and on George F. Bancroft at his
residence in Butler county, in this state. The contractors
challenged the jurisdiction of the court by demurrer, by
their answer, and by objections to the evidence, and in every
way reserved the jurisdictional question. The defendant
railway company demurred to the plaintiff’s petition on
the ground that it did not state facts sufficient to con-
stitute a cause of action. The demurrer was overruled, and
the company answered over, alleging that Wood, Bancroft
& Doty actually gave the company the bond provided for
by the section above named. The company also pleaded
the Kansas statute and the interpretation thereof by the
supreme court of that state. The trial court, on motion
of the plaintiff, struck out of the answer of the defendant
railway company all of the allegations beginning with the
plea of the law of Kansas, and the interpretations thereof
by the supreme court of that state, for the reason that all
that portion of the answer contained no allegations of
fact, but were the conclusions of law of the pleader, and
were immaterial, irrelevant and redundant.

The case then went to trial. The plaintiff offered, and
the court received, in evidence the bond given by Wood,
Bancroft & Doty to the defendant railway company; but
the testimony showed that the bond was not filed with
the register of deeds of Marshall county, Kansas. The
plaintiff also offered, and the court received, the General
Statutes of Kansas for 1909, and particularly section 7006,
which is the section pleaded by both the plaintiff and the
defendant company. The defendant further proved and
offered in evidence exhibit 3, which was the subcontract
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between Finegan, the plaintiff, and Wood, Banecroft &
Doty, and then proceeded to introduce testimony tending
to show the work he did under that contract.

The testimony of Finegan, commencing at page 11 and
extending to page 42 of the bill of exceptions, relates with
much detail the various efforts I"inegan made to comply
with his contract with Wood, Bancroft & Doty. All of
this testimony was objected to by the defendant railway
company, on the ground that it was not competent, and did
not bind it for any work that the plaintiff did himself;
that he had no lien, and no right to charge the defendant
company for any work performed by himself; that the de-
fendant company was not bound by anything contained
in the contract between Wood, Bancroft & Doty and the
plaintiff ; that plaintiff could not fix a liability upon the
defendant for any money due to him as a subcontractor
from Wood, Bancroft & Doty. These objections were made
to the court, and appear continually throughout the ex-
amination of the plaintiff’s witnesses, but were overruled.
The plaintiff’s entire testimony simply tended to show that
there was a balance due to him from Wood, Bancroft &
Doty“on his subcontract; while the testimony of the de-
fendants Wood, Bancroft & Doty tended to show that there
was nothing due plaintiff.

The defendant railway company, at the close of the testi-
mony, requested the following instruction: “Under the
pleadings and the evidence in this case, the jury will return
a verdict for the defendant, the St. Joseph & Grand Island
Railway Company.” This instruction was refused, the
cause was submitted to the jury, and a verdict was re-
turned for the plaintiff and against both of the defendants
for $1,240.  Timely motions for new trials were filed by
each of the defendants. The motions were overruled, judg-
ment was rendered on the verdict, and defendants have
prosecuted separate appeals,

. It is the contention of the defendant railway company
that the court erred in overruling its demurrer to plain.
tiff’s petition, and that as against it the evidence failed
to establish a cause of action in plaintiff’s favor. It must



VoL. 97] SEPTEMBER TERM, 1914. 477
Finegan v. St. Joseph & G. I. R. Co.

be observed that the plaintiff sought to recover against the
railway company for the sole reason, as alleged in his
petition, that it failed to take a bond from the contractors,
Wood, Bancroft & Doty, as provided by section 7006 of the
‘General Statutes of Kansas for 1909. That secfion reads
as follows: “That whenever any railroad company shall
contract with any person for the construction of its road
or any part thereof, such railroad company shall take from
the person with whom such contract is made a good and
sufficient bond, conditioned that such person shall pay all
laborers, mechamcs and materialmen, and persons who
supply such contractor with provisions or goods of any
kind, all just debts due to such persons or to any person
to whom any part of such work is given, incurred in carry-
ing on such work, which bond shall be filed by such rail-
road company in the office of the register of deeds in each
county where the work of such contractor shall be. And
if any such railroad company shall fail to take such bond,
such railroad company shall be liable to the persons herein
mentioned to the full extent of all such debts so contracted
by such contractor.”

It appears from the testimony that the railway com-
pany did take a bond, conditioned for the faithful per-
formance of the contract, from the contractors, which bond,
together with a copy of the contract which was attached
thereto, appears in the bill of exceptions. It was shown,
however, that the bond was not filed with the register of
deeds of Marshall county, Kansas, and it is contended by
the plaintiff that this fixed the railroad company’s liability
in his favor. The question of the filing of the bond, how-
ever, was before the supreme court of Kansas in Mann v.
Burt, 35 Kan. 10, and the court said: “On the part of
- the plaintiff, it is urged that before the railroad company
will be exempt from liability for the debts of the contractor
it must not only have taken a bond, but it must also have
filed the same in the office of the register of deeds; while
the claim of the company is that, to escape such 11ab1hty,
it was only required to take a good and sufficient bond;
and this it alleges it had done. We agree with the de-
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fendant. The statute is so written. Its terms are plain
and unmistakable. The language fixing the liability of
the railroad company is: ‘And if any such railroad com-
pany shall fail to take such bond, such railroad company
shall be liable to the persons herein mentioned to the full
extent of all such debts so contracted by such contractor.’
# ® * Thus it will be seen that the filing of the bond
is not a condition precedent to be performed by the rail-
road company before it can claim immunity from the pay-
ment of the debts mentioned in the statute. It is true that
in a preceding part of the statute it is made the duty
of the company to file the bond in a public office, and we
might agree with the plaintiff that it would add much to
the convenience of persons who desire to avail themselves
of the benefit of the bond, to have required it to be filed
before the company would be freed from liability ; but when
the legislature came to fix the condition upon which the
liability of the company should-arise, it provided that it
should be liable if it failed to take¢ a bond, and not if it
failed to take and file the same; and the inconvenience
occasioned, or the impolicy of the statute, are not con-
siderations for the court.”

It thus appears that the failure to file the bond created
no liability to the plaintiff on the part of the railway
company. It is contended by the railway company that
the bond which was actually taken is sufficient in form
and substance to comply with the statute, and we are in-
clined to the view that this contention is well founded.

It is further contended that the plaintiff, as a sub-
contractor under Wood, Bancroft & Doty, was not entitled
to maintain an action on the bond against the defendant
railway company. The statute of the state of Kansas, re-
quiring a contractor to furnish a bond, has heen construed
many times by the supreme court of that state.

In Wells & Co. v. Mehl, 25 Kan. 205, the court said:
“This may be a remedial statute, as counsel urges; but
it is'a statute imposing an additional liability, and under
which it is sought to hold a party liable for a debt he
never contracted. Such a stdtute should never .be ex-
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tended beyond the fair import of its terms.” The statute
in that case was held to be a guasi mechanics’ lien law.

In Missouri, K. & T. R. Co. v. Baker, 14 Kan. 563, Judge
Brewer, speaking for the court, said: ‘Baker sues for
services rendered the contractor as ‘time-keeper,” and ‘su-
perintendent.’ Is such a debt one within the scope of the
act? We think not. The act provides that the railroad
company shall take from the contractor a ‘bond, condi-
tioned that such person shall pay all laborers, mechanics,
and materialmen, and persons who supply such contractor
with provisions or goods of any kind, all just debts due to
such persons,’ etc., and, in case of failure to take such
bond, that the company ‘shall be liable to the persons
herein mentioned to the full extent of all such debts so
contracted by such contractor’ * * * This act does
not provide that the company shall be responsible for all
debts contracted by the contractor, but only those to cer-
tain classes of persons. Now, the only class in which
Baker can by any sort of construction be placed is de-
scribed by the term ‘laborers.’”” The court then proceeded .
to hold that a time-keeper is not a laborer within the mean-
ing of that term, and concluded as follows: “Counsel con-
tends that this is a remedial statute, and should be liberally
construed. But it is also a statute imposing an additional
liability, and under which it is sought to make the com-
pany responsible for a debt it never contracted. Such a
statute should never be extended beyond the fair import of
its terms.”

St. Louis, K. & A. R. Co. v. Cobb, 25 Kan. 388, was an
action brought by persons who furnished a subcontractor
with provisions and other goods for the subsistence of per-
sons who worked in the construction of the railroad. In
that case no bond was taken, and the court held that the
question there presented had already been virtually an-
swered in the negative, in the case of Wells & Co. v. Mehl,
25 Kan. 205. The court said: “The plaintiff in this case did
not furnish anything to be incorporated into the construc-
tion -of the railroad itself, which alone would place him
in the first class; and he did not furnish anything to the
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contractor, which we think is requisite to place him in
the second class.” It was held that the plaintiff in that
case could not recover.

In Atchison, T. & S. F. R. Co. v. Cuthbert, 14 Kan. 212,
where this statute was before the court, it was said: “Now,
in this case a purely statutory liability is sought to be -
enforced. Independent of the statute, there is no law or
reason for making the railroad company responsible for
the debts of Oxelson & Riney. Hence, a party claiming
under this statute must show all facts necessary to bring
his case within its terms.”

In Parkinson & Co. v. Alexander, 37 Kan. 110, it was
held: “Laborers, mechanics and materialmen furnishing
work or materials in the construction of a railroad are so
protected that they may recover against * * * the
railroad company where no bond is given, for everything
furnished by them which goes into the construction of
the railroad, whether such laborers, mechanics or material-
men are employed by the contractor, or by a subcontractor
or by a sub-subcontractor; but persons furnishing only
provisions, or goods which do not go into the construction
of the railroad, are not so protected, unless such provisiong
or goods are furnished to the contractor himself.”

In Mann v. Burt, 35 Kan. 10, it was held that the labor
of teams is-not protected, and where a man and his team
were employed “for a certain price per day for the joint
labor of both, and no agreement is made respecting the
price or value of the personal services of the teamster, the
debt will constitute a single and indivisible demand for
which the railroad company is not chargeable.”

The supreme court of Kansas having thus interpreted
the section of the statute in question, this court should fol-
low such interpretation. The whole purport of the sec-
tion is to protect laborers, mechanics and materialmen,
and thewords, “or to any person to whom any part of such
work is given,” should be read in connection with the words
which immediately follow, “incurred in carrying on such
work.” These are the debts covered, and not the debt of
an original contractor to a subcontractor. The plaintiff
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himself testified on the trial as follows: “Q. Your bills
that you contracted down at Carden are all paid, aren’t
they? A. I don’t know that they are all paid. Q. Don’t
vou know, as a inatter of fact, they are all paid? A. I
don’t know that they are all paid, I know part of them is
paid; yes, sir. Q. Well, aren’t they all paid? You don’t
owe any teamsters anything down there, do you? A. No,
sir; the laborers have all been paid. Q. The laborers have
all been paid? A. Yes, sir. Q. The teamsters have all
been paid? A. Yes, sir. Q. Your material bills have all
been paid? A. Yes. Q. And the bills for your supplies
have all been paid? A. Well, I don’t know. Q. Don’t
you know that the very last vestige was settled in a lawsuit
down in Marysville, when Wood, Bancroft & Doty paid it?
A. T don’t know that they have all been paid in full. Q.
‘What did you say? A. I can’t say that they are all paid,
‘because I don’t know. Q. Now, so far as you have heard,
or learned, all these materialmen, or laborers, or supply
men, none of them are calling on you now for any money?
A. No. Q. Don’t you know that they have all been paid?
A. I don’t know that they have all been paid, I never had
no notice that they have all been paid. Q. Now, you
did know that a few months ago a judgment was ren-
dered down there? A. Yes, sir. Q. And paid by Wood,
‘Bancroft & Doty? Do you know that Wood, Bancroft &
Doty paid that judgment? "A. They paid one-judgment.
Q. Now, you are not suing in this case in order to get
money to pay any bills down there, or on behalf of any of
+these materialmen, supply men, or laborers and mechanics?
(Objected to as immaterial, irrelevant, incompetent, and
not the proper cross-examination. Sustained. Excep-
‘tions.)” !

It appears from the evidence, without dispute, that
"Wood, Bancroft & Doty had taken up the work where the
plaintiff left it, and finished it according to the -contract
with the railroad company; that they had paid all the
claims of laborers, mechanics and materialmen, and all
©other claims of every kind and nature which had been made

97 Neb. 31
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against Finegan. Finegan only sought to recover against
Wood, Bancroft & Doty for the labor performed by his
teams and the profits which he claimed would have ac-
crued to him had he completed his contract. It thus ap-
pears that no cause of action existed in favor of the
plaintiff and against the railroad company, and the court
erred in refusing to instruct the jury to return a verdict
in its favor. It also follows that no cause of action existed
in favor of the plaintiff and against the railroad company
when the suit was brought, and that the defendant railroad
company was joined as a defendant with Wood, Bancroft
& Doty in order to obtain service upon that firm in Jeffer-
son county, and the court had no jurisdiction to proceed
against Wood, Bancroft & Doty. The judgment as to them
must also be reversed. )

For the foregoing reasons, the judgment of the district
court is reversed and the cause is remanded for further
proceedings.

RevEeRsED.

LEeTTON, J., dissenting.

The conditions in the bond taken by the railroad com-
pany vary widely from those required by the Kansas stat-
ute, and it therefore failed to comply with that statute.
By the provisions of the statute, if the company fails to
take the statutory bond, it becomes liable to pay “all just
debts due to such persons or to any person to whom any
part of such work is given.” Wihile this language is not.
entirely clear, it is difficult to see what meaning can be
given to it unless it means debts due from the contractor
to a subcontractor. It is a common expression to say that
work “is given” to a contractor or to a subcontractor.

We have been cited to no Kansas case which has con-
strued this language, or which holds that liability to a
subcontractor is not included by this statute. The most
reasonable view is, it seems to me, that the intention was
to include subcontractors.

Rose and SEpGWICK, JJ., concur in this dissent.
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Douglass v. Burton.

Isaac F. DOUGLASS, APPELLANT, V. CHARLES BURTON ET AL,
APPELLEES.

Firep JANUARY 2, 1915, No. 17,947.

1. Bills and Notes: DErFENsES. When a negotiable note is purchased
after maturity from an innocent holder who purchased it before
maturity for value, the purchaser takes it free from .all equities
and defenses that existed between the original parties to the
paper.

. DirecTING VERDICT. In a suit on such a note, it is
proper for the trial court to direct a verdict in favor of the
plaintiff, where the uncontradicted evidence of witnesses whose
credibility is not questioned shows that plaintiff purchased it for
value from an innocent holder, who obtained it by purchase for
full value before its maturity.

2.

APPEAL from the district court for Hitchcock county:
HARRY 8. DUNGAN, JUDGE. Reversed.

Lambe & Butler and J. W. Cole, for appellant.
.W. 8. Morlan and C. H. Boyle, contra.

BARNES, J.

This was an action in the district court for Hitchcock
county on a negotiable promissory note, executed and de-
livered to Robert Burgess & Son by the defendants, on
February 7, 1905, due 18 months after date, for §875, bear-
ing interest at the rate of 8 per cent. per annum.

The amended petition was in the usual form, and al-
leged, among other things, that before the maturity of the
note Robert Burgess & Son sold it to Frank N. Ireland &
Son (bankers), in due course of business, for the amount
due thereon with interest, at a discount of 2 per cent., and
that payees indorsed the note as follows: “For value re-
ceived, I hereby guarantee payment of the within note and
waive demand and notice of protest on same when due.
Robert Burgess & Son.” That afterwards, on April 20,
1911, at Washburn, Woodford county, Illinois, for and








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































