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HELEN E. COLE, APPELLEE, V. JESSE GERSTENBERGER,
ADMINISTRATOR, ET AL., APPELLANTS.

Fr.ep JUNE 23, 1914. No. 17,774.

1. Municipal Corporations: OBSTRUCTING SIDEWALK: NEGLIGENCE: SUF-
FICIENCY OF EVIDENCE. The evidence, indicated in the opinion, is
found sufficient to support the verdict and judgment.

2. Trial: RerusaL oF INSTRUCTIONS. The refusal of the court to give
certain requested instructions is justified by the instructions given
on the court’s own motion, which substantially and correctly stated
all material issues submitted to the jury, including the matters sug-
gested by the requested instructions.

ApPEAL from the district court for Lancaster county:
WILLARD E. STEWART, JUDGE. Affirmed.

Morning & Ledwith, for appellants.
E. O. Strode and M. V. Beghtol, contra.

SEDGWICK, J.

The defendants were contractors for a definite part of
the work on the Y. M. C. A. building, located on the cor-
ner of Thirteenth and P streets, in the city of Lincoln.
With the permission of the city authorities they erected
a fence on the asphalt pavement in the street, several
feet from the curb line, to keep the traveling public from
dangerous places in the construction. After their work
was completed they removed the fence, and they testify
that they removed the materials which they had deposited
on the street within the inclosure. A few days later the
plaintiff was passing along the street where this inclosure
had been, and fell and received a serious personal injury.
The evidence shows that a nail or spike protruding an inch
and a half or two inches from the pavement was the cause
of her fall. She brought this action in the district court
for Lancaster county against these defendants, alleging
negligence in causing the spike to be placed where it was
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and failing to remove the same. She recovered a verdict
and judgment, and the defendants have appealed.

1. The defendants contend that the evidence is not suffi-
cient to support the judgment. It appears that there were
other independent contractors who employed a large num-
ber of men in the construction of this building, and that
they also deposited materials upon the pavement in the
vicinity of this accident, and the contention of the defend-
ants is that the evidence wholly fails to show that it was
these defendants, rather than some other of the contract-
ors, who caused this nail or spike to be driven in the pave-
ment. The decisions of this court in Union P. R. Co. v.
Fickenscher, 72 Neb. 187, and another case of the same
title, 74 Neb. 507, are cited, with other cases, and the rule
stated by the supreme court of Wisconsin in Musbach v.
Wisconsin Chair Co., 84 N. W. 36 (108 Wis. 57) is quoted
and relied upon: “Where there were two possible causes
of an accident, only one of which would render the defend-
ant liable, the burden of proof was on plaintiff to show
that the accident arose from that cause.” There is no
doubt that the law is substantially as thus stated. The
question is whether the proof in this case is sufficient to
justify the jury in finding that the defendants caused the
nail or spike to be so placed and negligently failed to re-
move the same. The evidence shows that in erecting this
fence the defendants first nailed the planks upon the as-
phalt pavement to keep the fence in place. In doing so
they used what are called 16-penny spikes, which are a lit-
tle less than 4 inches in length. These spikes were driven
through the planks, which were about 115 inches in thiek-
ness, and into the asphalt pavement. There is no evidence
that any other contractor drove any spikes into the pave-
ment, or had any occasion so to do. If these defendants
drove this spike into the pavement in fastening their
planks, it was, of course, their duty to remove it when
they removed the fence. This duty they assumed to per-
form, and they testify that they cleared the pavement after
they removed the fence, and did not discover any nail or
spike remaining in the pavement. We think that the find-
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ing of the jury that these defendants caused this nail or
spike to be driven into the pavement, and failed to remove
the same when they removed the fence, is not so wholly
unsupported by the evidence as to require this court to re-
verse the judgment for that reason.

2. The defendants contend that the court erred in in-
structing the jury, and in refusing to give instructions
requested by them. The court on its own motion gave the
jury 18 several instructions, which appear to quite fully
cover all of the issues presented in the case. The defend-
ants requested 10 different instructions, some of them quite
lengthy and complicated. The contention is that the third,
sixth and seventh instructions requested by the defendants
should have been given. These requests presented to the
jury the defendants’ contention that some other of the
contractors might have caused the nail or spike to be
placed where it was, and-that, when the evidence upon
that point is so uncertain that it might reasonably be
found that the injury complained of is due to the negli-
gence of other contractors, ‘“then the jury would not be
justified in finding against these defendants, unless a
preponderance of the evidence was sufficient to satisfy
them that the said nail was placed or left there as a re-
'sult of the negligence of one or both of these defendants,
or some of their servants or employees, and not as a result
of the negligence of some other person who was engaged
in work not embraced in the general contract of these de-
fendants, and not under their direction or control.” These
requests of the defendants are quite lengthy, and, without
quoting them at length here, it is sufficient to say that the
instructions given by the court appear to fully present all
of the material points suggested in these requests. The
eighth, ninth and tenth instructions requested by the de-
fendants present to the jury the proposition that, although
the defendants caused the nail or spike to be placed in the
pavement, still they would not be liable, “in the absence
of evidence showing that it was negligently placed or left
there.” The evidence, of course, fails to show that it was
negligently placed in the pavement. They were author-
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ized by the city authorities to place the fence where it was,
and there is no evidence that the manner of doing so was
in any respect improper. But, having placed the spike
there, it was their duty to remove it when they removed
the fence, and, if they failed to do so, it requires no evi-
dence to show that they were negligent in such failure.
These requests were therefore properly refused.

The plaintiff was seriously injured, and there is no sug-
gestion that the verdict is excessive. We have found no
error in the record requiring reversal, and the judgment
of the district court is

AFFIRMED.

Rose, FaAwcerT and HAMER, JJ., not sitting.

OCCIDENTAL BUILDING & LOAN ASSOCIATION, APPELLEE, V.
JAMES W. ADAMS ET AL., APPELLANTS.

Fmep June 23, 1914. No. 17,791.

1. Judgment: JoURNAL ENTRY: PowER TO CoRRECT. The distriet court
has jurisdiction at any time after decree is pronounced, and before
it is complied with, upon motion and satisfactory evidence, to correct
an error in the ‘journal entry of the decree.

2. Appeal: TEEORY oF CasE. If the motion to correct the journal entry
is ambiguous, and is treated by all parties and the court as a motion
to review the evidence and modify the decree, it will be 8o considered
in this court.

3. Appeal in Bquity: EviDENCE. In an action in equity which this court
must try de novo without reference to the findings and decree of the
trial court, if the evidence of two witnesses who testified orally be-
fore the trial court is conflicting or contradictory, and it appears
from the record that the trial court might have believed one of them
rather than the other, this court will consider that fact in weighing
the evidence of such witnesses.

4. Judgment: MoTION T0 CORRECT JOURNAL ENTRY: SUFFICIENCY OF Evi-
DENCE. The evidence indicated in the opinion is held sufficient to sup-
port the order of the trial court refusing to modify or change the
decree.
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APPEAL from the district court for Frontier county:
ErNEsT B. PERRY, JUDGE. Affirmed.

W. 8. Morlan and J. L. White, for appellants.
C. 8. Polk and L. H. Cheney, contra.

SEDGWICK, J.

Upon the trial of an action to foreclose a real estate
mortgage, the district court for Frontier county made find-
ings of the amount due the plaintiff, and pronounced a de-
eree of foreclosure. About a year afterwards the defend-
ants filed a motion, which they now consider in their
brief as a motion to correct the record of the judgment
s0 pronounced, so as to make the record comply with the
judgment of the court. Upon the trial the court found
that the journal entry of the judgment was correct, and
overruled the motion, and from this order overruling the
motion the defendants have appealed.

The wording of the motion was “to correct the judg-
ment and decree entered in the above entitled cause on the
29th day of March, 1910, so that the journal and records
of this court, when so corrected, shall state accurately the
amount of the plaintiff’s recovery against defendants in
said case, and comply with the order and decree as at the
time made.” The plaintiff construes this as a motion to
modify the decree, and his brief is made upon that the-
ory. . The motion was not to correct the record of the de-
cree, but to correct the decree itself; but, as it refers to
the decree “entered” in the cause, and specifies that the
object of correcting it is that it “shall state accurately the
amount of plaintiff’s recovery, * * * and comply with
the order and decree as at the time made,” it would seem
that it might have been treated simply as a motion to cor-
rect the record in accordance with the decree actually pro-
nounced. It appears that the court took some evidence
on the part of the plaintiff, and in the absence of the de-
fendants, at chambers outside of the county where the
trial was had, but this seems to have been ignored as be-
yond the jurisdiction of the court, and a formal trial of the
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motion was had in the proper county. At this trial the
defendants appear to have first introduced their evidence,
and in doing so attempted to show the amount that was
actually due the plaintiff as the case was submitted in
the original trial. This evidence was received by the
court without objection, and after the defendants had
rested the plaintiff introduced evidence at large showing
the condition of the issues and evidence and the amount
that was actually due to the plaintiff at the time of the
trial. The defendants made formal objection to this evi-
dence, or at least to some of it, but did not specify the par-
ticular objection that, as they now claim, this was purely
a motion to correct the record of the judgment pro-
nounced, and not a motion to correct the judgment itself.
While the objection entered by the defendants was the
usual one, and was sufficient in form to have raised the
question, it appears from the evidence offered in the first
instance by the defendants, and from other matters in the
record, that defendants themselves assumed that the
amount actually due upon the mortgage was in contro-
versy upon this motion. The personnel of the court had
changed after the original trial and another judge heard
the motion. It was stipulated between the parties that
the affidavit of the judge who tried the cause might be
taken and might be read in evidence as a deposition, which
-was done, and his affidavit, as well as other evidence in the
case, tends to show that the journal of the court does not
correctly set out the decree actually pronounced. The
evidence was that in the original trial the court and the
parties found some difficulty in computing the amount
due the plaintiff. The plaintiff’s attorney had prepared a
Journal entry, leaving a blank for the amount to be found
by the court, and, all parties being present in court, he
inserted in the blank left for that purpose the amount
which he understood the court to pronounce as the amount
of the decree. The judge then signed the draft for the
journal entry and it was duly entered in the journal by the
clerk. This was all done in open court, and there is no
doubt shown in the record that the plaintiff’s attorney
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acted.in good faith in the matter, supposing that he had
. entered the amount pronounced by the court.

There were two actions for foreclosure of real estate
mortgage pending in the court between these same par-
ties. The action that we are considering followed im-
mediately after the other upon the judge’s trial docket,
one being term number 22 and the other term number 23.
The amount found due in the former was entered upon the
trial docket, 1,600 and some odd dollars, and the judge
also entered upon the trial docket of this case the amount
found to be due, $1,620. In his affidavit, made a year
later, he states that his memory is that the amount of
the decree in this case was $1,620. If his memory is ac-
curate and he has not confused these two cases, this evi-
dence is, of course, of great importance.

1t seems clear from the whole record that the judge who
heard this motion and the attorneys who presented it con-
sidered that the amount actually due the plaintiff was an
issue being tried upon this motion. We think, therefore,
this court should now so consider it. One of the defend-
ants testified to the payment that had been made upon
the mortgage, and that he had made a computation of the
amount due at the time of the original trial, and stated
that amount to be something more than $200 above the
amount which he contends was the amount of the decree.
The note and mortgage provided for 6 per cent. interest
per annum, and also provided for a weekly payment of
premium. The payments that the witness testified to were
substantially the same as those conceded by the plaintiff,
but he stated that he figured the interest at 6 per cent. and
took no account of the premiums, as he did not have the
necessary papers with him at the time to compute the
amount. The plaintiff produced a witness who was fa-
miliar with the whole transaction, and who testified to the
dates and amounts of payments, and also to the amount of
the premiums, which, together with the 6 per cent., would
make the actual amount of the interest something over 9
per cent. per annum. The court found that the interest
on the loan was 9 per cent. and a fraction, and this differ-
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ence in the rate of interest would partly account for the
different results obtained. The trial court saw these wit-
nesses upon the stand and heard them testify, and seems,
80 far as their testimony conflicted, to rely upon the testi-
mony of the plaintiff’s witness. We cannot say that the
trial court was in error in so doing. Indeed, the evidence
of this witness impresses us as more consistent and relia-
ble than the evidence of the witness produced by the de-
fendants. ' .

The evidence is not as satisfactory as could be wished,
and the case is not free from doubt; but, upon the whole
record, we do not feel justified in reversing the judgment
of the trial court.

AFFIRMED.

TRINIDAD ASPHALT MANUFACTURING COMPANY, APPELLANT,
V. BUCKSTAFF BROTHERS MANUFACTURING COMPANY,
APPELLER.

FiLep JunNe 23, 1914, No. 17,811.

Pleading: AMENDMENT: CAUSE OF AcCTION. In an action on contract for
the manufacture and sale of an article, an amended petition, which
contains the same allegations of the making of the contract and
performance by plaintiff, pleads the same cause of action, although
it alleges a different breach of the comtract by defendant.:

ArpEAL from the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Reversed.

Mockett & Peterson, for appellant.
C. Petrus Peterson, contra.

SEDGWICK, J. , .

The plaintiff began an action in the district court for
Lancaster county to recover the contract price for the man-
ufacture of roofing, and obtained a judgment, which was
reversed by this court upon appeal. Trinidad Asphalt
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Mfg. Co. v. Buckstaff Bros. Mfg. Co., 86 Neb. 623. It al-
leged the manufacture and delivery of the roofing accord-
ing to the contract and asked for the contract price. The
record showed that defendant countermanded the order
and refused to receive the goods, and the trial court had
instructed the jury that the contract price was the meas-
ure of damages, and it was held: “Where the seller in an
executory contract for the sale of goods which were deliv-
ered to a carrier for the buyer receives notice that the
buyer will not accept the goods, and, notwithstanding such
notice, brings an action against the buyer for goods sold
and delivered, it is error to instruct the jury that, if they
find for the plaintiff, he is entitled to recover the purchase
price of the goods.” TUpon reversal the court gave leave
to plaintiff to amend its petition “to correspond with the
facts.” An amended petition was filed alleging that de-
fendant refused to receive the roofing, and asking for dam-
ages. The defendant demurred on the ground that the
petition stated a new cause of action and the statute of
limitations had run against it before filing the amended
petition. The demurrer was sustained and the action dis-
missed, and the plaintiff has appealed.

We think the court was in error in sustaining this de-
murrer. The defendant says in the brief: “The cases lay
down various tests to determine whether or not the iden-
tity of a cause of action as originally pleaded is maintained
in an amended petition. These tests are: (1) Does the
same evidence support both petitions? (2) Is the meas-
ure of damages the same? (3) Is a judgment as to one a
bar as to the other? (4) Is the allegation of each subject
to the same defense?” _

To recover on either petition, the plaintiff must prove
the making of the contract, the full performance on his
part, and the refusal of defendant to perform. -Precisely
the same proof would be required as to the making of the
contract and performance by plaintiff. It is true that
the proof of defendant’s failure to perform would not be
precisely the same. But some variance would result from
any amendment of the petition. There could never be any
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object in making the amendment unless it would admit
of additional or different proof. The action is still upon
the contract, although the plaintiff alleges a different
breach. Because the action after amendment would de-
pend upon the same contract and plaintiff’s performance
according to its terms, this court upon reversal allowed
the amendment. There are many cases discussing the iden-
tity of a cause of action after amendment with the cause
as stated in the original petition. Some of the older cases
seem quite technical, but the best considered modern cases
are in harmony with our view in this case. When the
claim of plaintiff upon contract is not substantially
changed, to allege a different breach of the contract on
the part of defendant is not to allege a new cause of action.
Schuyler Nat. Bank v. Bollong, 28 Neb. 684.

The judgment of the district court is reversed and the
cause remanded. '

REVERSED.

LerroN and Rosg, JJ., not sitting.

/

CHARLES BOWERS, APPELLANT, V. JAMES RAITT ET AL,
APPELLEES.

FiLep JuNE 23, 1914, No. 17,956.

1. Appeal: TiME FOR FILING TRANSCRIPT. When there is a motion for
new trial alleging errors of law occurring at the trial in an action
in equity, the transeript on appeal to this court may be filed within
six months from the overruling of such motion.

2. Appeal in Bquity: CoNFLICTING EVIDENCE. When two witnesses re-
late the details of a conversation and transaction between them, and
materially disagree as to what was said and done by them, it is of
great advantage in determining the truth of the matter to hear their
testimony and observe their demeanor and surroundings while testi-
fying. When the trial court has this advantage, and the record shows
which of the two witnesses the trial court relied upon, and does not
show that the court was wrong in so doing, this court will consider
the action of the trial court in weighing such testimony.
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3. Vendor and Purchaser: EXCHANGE OF PROPERTY: RESCISSION. If the
plaintiff is under no disability, and has all the opportunity he desires
to investigate property offered him in exchange, and relies upon his
own judgment of value, and makes a contract of exchange of property
with defendant, he cannot afterwards reseind the contract on the ground
that the property he exchanged was of greater value than the prop-
erty he received.

Rehearing of case reported in 94 Neb. 567. Judgment of
affirmance adhered to. ‘

SEDGWICK, J.

The nature of the case is stated in the former opinion.
94 Neb. 567. Upon the motion for rehearing some doubt
was felt as to the sufficiency of the evidence to support the
decree. New briefs have been filed, and we have reread
the record. The trial court made no special finding of
fact, but found generally for the defendants, and entered
a decree accordingly. ;

Upon the rehearing the objection that this court has no
jurisdiction of the appeal is strenuously insisted upon. It
appears, as stated in the former opinien, that after the de-
cree was entered in the district court a general motion for
new trial was immediately filed, and some time afterwards
a second motion for new trial was filed on the ground
of newly discovered evidence, which was supported by af-
fidavits. We are satisfied that the effect of this newly dis-
covered evidence was properly considered in the former
opinion. The objection to the jurisdiction was not there
discussed. We think, however, there is no doubt of the
jurisdiction of this court upon this appeal. The statute
provides that an appeal may be taken “within six months.
from the rendition of such judgment or decree or the mak-
ing of such final order or within six months from the over-
ruling of a motion for a new trial in said cause” Rev. St.
1913, sec. 8186. Itis contended that no motion for a new
trial is necessary in equity causes, and therefore in such
case the transcript must be filed within six months after
the entry of the decree, but this court has held that a
motion for a new trial is necessary in such cases, if it is
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desired to review alleged errors of law occurring at the
trial. Farmers Loan & Trust Co. v. Joseph, 86 Neb. 256;
Brady v. McGinley, 94 Neb. 761. The general motion for
a new trial in this case raised such questions, and the ap-
peal was docketed in this court within the six months
after that motion had been overruled. The plaintiff could
not know that an appeal would be necessary until that mo-
tion for a new trial had been passed upon. We think that
the statute should be literally construed in such case, and
the six months’ limitation runs from the overruling of the
motion.

The question whether the decree of the district court
is right upon the whole evidence is a more difficult one.
The plaintiff exchanged a quarter section of land in Holt
county and a real estate mortgage securing $11,500 and
bearing 5 per cent. interest for the mill property in ques-
tion. There is some evidence that, in order to realize upon
the mortgage, it would be necessary to discount it slightly ;
but it is clear that the mortgage was substantially of the
value of $11500. There is perhaps some little conflict in
the evidence in regard to the value of the mill property.
Several witnesses, who appear to be disinterested, or at
least not interested in behalf of the plaintiff, and who
had bought and sold this property, and had owned it for
some. years, and appear to be familiar with the property
and competent to estimate its value, place it at from $5,000
to $7,000. Not long before this transaction, new machin-
ery had been placed in the mill and other improvements
made at an expense of $5,393.15, and the money that had
been invested in the property, or the replacement value,
would be nearly, if not quite, the amount that the defend-
ants estimated it in the exchange. The evidence shows
that these facts furnished no basis for determining its
value as a going concern, in that locality, under existing
conditions. Several witnesses were offered in behalf of
the defendants, who, when they were asked if they knew
the value of the mill property at the time of this transac-
tion, answered that they did not. These witnesses ap-
pear to be reliable and competent. They testify to the
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eost of the property and to the replacement value, and
afterwards, in reply to questions more or less leading, state
an opinion as to what it should be considered to be worth;
but the evidence of these witnesses is of very little, if any
probative force as to the real market value of the prop-
erty. It is very clear that the value of this mortgage
which the plaintiff exchanged for this mill was at least
$5,000 more than the value of the mill property which he
received in the exchange. If the plaintiff himself was in-
nocent in the matter, and was induced by fraud or misrep-
resentation on the part of the defendants to make the ex-
change, the decree of the district court is wrong. The
Holt county land which the plaintiff was to convey to the
defendants was incumbered by mortgage, which amounted
at the time to about $1,700. The defendant claims that
the plaintiff represented this mortgage to be $1,400 only;
but he insists that he told them the true amount of the
mortgage, and agreed to pay $300 of it himself, which was
due at the time. The plaintiff’s equity in this land was
estimated in this exchange as of the value of $5,000. From
the evidence it appears that it was of very little, if any,
value. Evidently the plaintiff supposed that the defend-
ants were valuing this land in the exchange at about
$5,000, and the plaintiff relied upon that fact as a safe
margin of profit in the deal. The misrepresentation and
fraud on which the plaintiff relies as a ground for relief
are testified to only by himself. He testifies that the de-
fendant Raitt, who was the agent who made the contract
with the plaintiff, told him that the mill property was
worth $20,000, and also told him that the mill had con-
tinuously been operated at a profit, and that the net prof-
its realized were about $4,000 in the last few years. Mr.
Raitt denies that he made such statements, and testifies
that he told the plaintiff that he (Raitt) had no personal
knowledge in regard to the mill property; that he and his
principal, Mr. Lyon, valued the property at $20,000 in the
exchange in which they received it, and also told the
plaintiff that certain men, whom he named, were familiar
with the property, and had told him- that there had been
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profits realized in the last few years; that he considered
those men reliable, but that the plaintiff ought to examine
the property for himself, and might also talk with the men
named, if he desired to do so. In some particulars, in
which he disagrees with plaintiff, he is supported by the
testimony of other witnesses.

The record is a large one; there is a great amount of
testimony, and it is impracticable to attempt, within the
limits of this opinion, to analyze the evidence in detail.
So far as we can see from the record of the evidence, the
plaintiff and the principal witness, Raitt, have not pur-
posely misstated the facts as they understood them. There-
fore, in order to determine with any certainty the fine
questions of fact that are at issue between these two wit-
nesses, it would be of great advantage to hear them testify
and to observe their demeanor and the surrounding cir-
cumstances while they were giving their testimony. This
advantage the trial court had. If the evidence of the wit-

“ness Raitt is to be believed as he intended it should be
understood, no substantial misstatements of facts that
could impose upon an intelligent man, competent to at-
tend to his own business, was made with the purpose and
intention of defrauding him of his property. We cannot
say from this record that the trial court was wrong in so
regarding this testimony. The plaintiff was not compe-
tent to judge of the value of such property. He had made
a few trades in land and horses, and may have had an un-
due confidence in his ability to take care of himself. If the
trial court is right in relying upon the evidence of Raitt,
the plaintiff must have assumed from the appearance of
the property, and from such statements of opinion and es-
timates as sellers of property are justified in making and
the law does not consider fraudulent, that the mill prop-
erty was of much greater value than his mortgage, and
that the party with whom he was trading considered the
Holt county land to be of substantial value, and so the
plaintiff estimated that he was succeeding in disposing of
his Holt county land very favorably. Under these. cir-
cumstances the plaintiff’s unfortunate loss is the result of



VoL. 96] JANUARY TERM, 1914. 465.
Voight v. Voight.

his cupidity, his willingness to get something for nothing,
and his mistake in relying upon appearance and upon his.
own judgment without sufficient investigation. Under
these circumstances, unfortuante as it is for himself and
his family, it does not appear that the law can afford him
any relief. We cannot see that the decree of the district
court is wrong, and our former judgment is therefore ad-
hered to.
AFFIRMED.

Rosg, J., dissenting.

According to my understanding of the record in this.
case, after a thorough investigation, defendants defrauded
plaintiff out of a large amount of property which ought
to be restored to him in a court of equity. This convic-
tion is so clear and distinct in my own mind that I am
unwilling to concur in the contrary opinion of the trial
court or of the majority of this court. I therefore dis-
sent.

ApOLPH VOIGHT, APPELLEE, V. FERDINAND VOIGHT,
APPELLANT. )

Fiep JuNE 23, 1914. No. 17,679.

1. Compromise and Settlement: AcTioN FOR CONSIDERATION. Defendant,
who was the owner of a farm, was sued by plaintiff for labor performed
thereon and for other considerations. An agreement was entered into,
by the terms of which defendant agreed to turn over to plaintiff cer-
tain specified articles of personal property, rent his farm to plaintiff
for a term of years at an agreed rental, and pay to plaintiff $2,000.
in money when defendant sold said land, in consideration for which
plaintiff was to dismiss his detion against defendant. Defendant
turned over to plaintiff the specified articles of personal property
and put him in possession of the farm. Plaintiff dismissed his action
against defendant. Soon thereafter defendant repudiated his agree-
ment, refused to sell his farm, and evicted plaintiff therefrom, and
also refused to pay the cash consideration of said agreement. Held,
That such acts on the part of defendant rendered the cash considera-
tion of the agreement at once due and payable.

96 Neb. 30



466 NEBRASKA REPORTS. [VOL. 96
Voight v. Voight.

: SUFFICIENCY OF EVIDENCE. The evidence examined, and held
to sustain the verdict and judgment.

2.

APPEAL from the district court for Platte county:
CoNrAD HOLLENBECK, JUDGE. Affirmed.

Critchfield & Rose and Albert & Wagner, for appel-
lant.

A. M. Post and Reeder & Lightner, contra.

HAMER, J.

This case involves a controversy between three brothers.
They were farmers and lived together. Each was beyond
the age of 60 years. The defendant was the owner of a
farm in Platte county. His brothers came to live with
him on this farm. He was a bachelor. One of the broth-
ers, Adolph, was married. He brought his wife with him
to live on the farm. The three brothers lived together on
the brother’s farm until shortly before the quarrel. The
two brothers brought actions against the defendant. The
wife of the plaintiff also brought an action against the de-
fendant. Adolph Voight brought this action in 1908
against Ferdinand Voight in the district court for Platte
county, alleging that he had entered into a contract with
the defendant by which he (Adolph) and his daughter,
Lena Voight, and his other daughter, Annie Voight, and
his son, Christian Voight, and his other son, Henry Voight,
should work for the defendant on the farm then'owned by
the defendant, which was near Genoa, Nebraska; that they
were to work for defendant as long as it was mutually
agreeable, and that they were to receive for their labor a
fair and just compensation; that on the 26th day of Octo-
ber, 1908, the said defendant repudiated the said agree-
ment, and ordered the plaintiff and his children to leave
the place, and refused to pay any sum whatever to the said
Adolph Voight and his children for the labor which they
had performed; that the said Ferdinand Voight was in-
debted to the plaintiff because of the plaintiff’s services
and the services of his children in the sum of $9,530; that
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Fritz Voight, one of the said brothers, brought an action
in the district court for Platte county against the said
Ferdinand Voight, alleging that he had worked for the
~ defendant under an agreement that he should be paid a
reasonable compensation for his services, and that said
Ferdinand had failed to pay him, and that the said Fer-
dinand Voight was indebted to him for such services in
the sum of $7,200; that Margaret A. Voight had brought
suit against the defendant Ferdinand in the district court
for Platte county, in which she charged that on or about
the 4th day of April, 1908, said Ferdinand Voight had
made an assault upon her, and had struck her a blow with
his fist, and had thrown her with force and violence against
a table, and by reason of such assault the said plaintiff,
Margaret A. Voight, had been seriously injured, and had
been compelled to submit to a surgical operation, and had
been confined in the hospital, and that she had suffered
injuries to the extent of $5,000 for the assault. It was
also charged in the said action that the said Ferdinand
Voight had abused and vilified the plaintiff in said case
and had called her by vulgar and abusive names; that
after the bringing of the said cases the pastor of the said
brothers got the parties together and compromised their
differences; that, as a result of the compromise, the de-
fendant gave the two brothers a lease of the farm, and
also made a bill of sale of a considerable amount of per-
sonal property; that the two brothers and the plaintiff’s
wife joined in a release of all claims that they had against
the defendant, and that pursuant to this settlement they
entered into possession of the farm and of the personal
. property. The parties appear to have made a settlement
by which Ferdinand Voight promised to Adolph and Fritz
Voight that he would rent his farm to them for five years
at $1,000 a year, and that they might have the farm so
long as he owned it; they to settle and to withdraw their
suits against him. Ferdinand was to give to the brothers
all of the personal property, including horses, cattle, hogs,
and machinery, and also a cornfield containing from 700 to
1,000 bushels of corn, and 60 bushels of wheat, and 600
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pounds of flour in the mill, and was to pay the brothers
in money $2,000 each, to Adolph Voight $2,000 and to
Fritz Voight $2,000. The money was to be paid when he
. sold his farm. He was also to pay Henry Voight, the son
of Adolph Voight, $200. Ferdinand Voight reserved to
himself the wheat in the granary, the corn in the crib,
the fat hogs, the buggy team with the two gray horses and
harness, and reserved to himself three rooms in the house
when he should come to visit.

The instant case was brought for $2,000 promised to
Adolph on the agreement. It was brought March 22, 1910.
It is said that a similar suit is still pending in the district
court for Platte county in which Fritz Voight is plaintiff
against the defendant. It is said also that, after the pas-
tor, Rev. Klatt, had put the agreement in writing it was
read to the parties, and thereupon they got upon their
knees and offered thanks to God that their difficulties
had been settled. '

The paper prepared by the pastor was not signed, and
the parties seem to have contemplated that other papers
might possibly be drawn so as to put their intention in an
improved legal form. Ifor this purpose they met in St.
Edward on November 12, 1908, and certain papers were
then prepared to be signed. It is claimed by the appellee
that the Rev. Klatt was to go with the parties to St. Ed-
ward, but that he was prevented from doing so by Ferdi-
nand. After the papers had been submitted, but before
they were delivered, it is claimed by the appellee that one
of the brothers spoke up and said that we have also got
to have a writing, and that Ferdinand said to keep still
about that; that, if the attorneys found out that, they
would want a percentage, and that he would rather give
it to the brothers than to give it to the attorneys down
at Columbus. In any event the result was that there was
no promise in writing to pay each of the brothers $2,000,
as it was agreed upon, and as it had been written down
in the unsigned agreement prepared by the Rev. Klatt.
A lease of the farm was made, but it seems only to have
been made for a little more than one year, instead of five.
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The lease made was from the 11th day of November, 1908,
until the 1st of March, 1910. There was an agreement be-
tween all of the parties “to be good and kind to Ferdinand
Voight, we will never make him any trouble or costs. If
he is on the place we will board him free, and attend to his
pony team when he is away and take good care of them
until his return.” The lawsuits then seem to have been
settled. A bill of sale was made by Ferdinand Voight to
Adolph Voight for the consideration of one dollar and
conveying to Voight five horses, one mule, a farm wagon,
a truck wagon, a top buggy, 25 hogs, one-half interest in
steam threshing machine, one-half interest in all farm im-
plements on the Voight farm, and four milch cows.

The petition in the instant case alleges that the plain-
tiff, Adolph Voight, is the father of Emma Voight, aged
14 years, Lena Voight, aged 16 years, Annie Voight, aged
19 years, Christian Voight, aged 20 years, and Henry
Voight, aged 22 years. The age of each is set forth as it
was November 1, 1908. It is alleged that said children
have always resided with the plaintiff and his wife, and
that the said children and the plaintiff and his wife con-
stituted one family; that in the month of May, 1889, at
the special instance and request of the defendant, the
plaintiff and his said children took up their abode with
the defendant, and entered into his employ as farm la-
porers with the agreement that they should labor for the
defendant as long as it was mutually agreeable, and at the
termination of said employment plaintiff was to be paid
a fair, just and reasonable compensation for the labor per-
formed by him and his said children during their minority,
and that they continued to work for the defendant under
the said agreement until about November 1, 1908; that on
or about said 1st day of November, 1908, certain goods and
chattels were turned over by said defendant to the plain-
tiff in part payment of the work and labor so performed
by him and his minor children as aforesaid, and on said
day an account was stated between said plaintiff and the
defendant of a balance still due and unpaid to the plaintiff
for said work and labor, which was ascertained and fixed
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at $2,000, and that the defendant then and there agreed
to pay to the plaintiff said sum of $2,000 so found due, and
when he should sell his farm in the western part of Platte
county upon which the parties were then living; and he
agreed to put said farm upon the market and sell it within
a reasonable time thereafter; that, within a few days after
stating said account and entering into said agreement, the
defendant repudiated the same and refused to sell his
farm or to pay said sum of money; that a reasonable time
has elapsed since stating said account and entering into
said agreement, yet the defendant has failed and refused
to sell his farm or to pay said amount of money, although
payment has often been demanded, and there is due and
owing from the defendant to the plaintift upon said agree-
ment and statement of account the sum of $2,000, with
interest thereon at 7 per cent. from November 1, 1908,
for which amount and costs the plaintiff prays judgment.

To this pleading there was an answer in which Ferdi-
nand Voight made a general denial. For a further answer
he alleged that the plaintiff was his brother, and that in
‘the year 1893 the plaintiff was homeless and without
means of support, and that it was agreed between the
plaintiff and the defendant that the plaintiff and his fam-
ily should enter the defendant’s home and become members
thereof, and should assist the defendant in his work upon
the farm, and that the defendant was to furnish the plain-
tiff and his family board and lodging and medical attend-
ance and clothing; that the plaintiff and his family entered
the defendant’s home and assisted the defendant in his
work upon the farm, and that the defendant furnished
them with board and lodging and clothes, and kept and
performed all his part of the agreement, and in addition
thereto supplied the plaintiff with money; that the same,
with certain other considerations, exceeded in value the
value of said services of the plaintiff and his family ren-
dered to the defendant under said agreement ; that said
relationship continued until about the 1st of November,
1908; that on or about the 1st day of ‘November, 1908, a.
controversy arose between the plaintiff and the defendant,
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wherein the plaintiff claimed that the defendant was in-
debted to him on account of his services on the said farm
and on account of the services of plaintiff’s family, and
wherein divers other claims against the defendant were
put forward by the plaintiff; that ahout the 12th day of
November, 1908, the plaintiff and the defendant had a
full and complete settlement of all matters and differences
and mutual claims and demands, including the subject
matter of this suit, whereupon it was mutually agreed by
and between them that the defendant should transfer and
convey to the plaintiff five head of horses, one mule, one
farm wagon, one truck wagon, one top buggy, four milch
cows, four calves, 25 head of hogs, one-half interest in all
the farm implements on the defendant’s said farm, one-
half interest in the steam threshing machine, and one-half
of all straw and hay which the defendant had on said place
at said date, which property was of the fair and reasonable
~ value of $3,000, and in addition the sum of $100 in cash,
and in consideration whereof that the plaintiff should re-
lease and acquit the defendant of all debts, dues, demands,
and claims of every kind and character, including the sub-
ject matter of this suit; that the defendant fully kept and
performed all the terms and conditions of the said agree-
ment on his part to be kept and performed, transferred
and conveyed the said property to the plaintiff, and paid
the plaintiff the said sum of $100, whereupon they mu-
tually released from all debts, dues, demands, and claims
of every kind and character by an instrument in writing
in the words and figures following: “St. Edward, Neb.
Nov. 12, 1908. Agreement by and between Adolph Voight,
Henry Voight, and Christian Voight and Ferdinand
Voight, witnesseth that all lawsuits and claims of Adolph
Voight, Henry Voight, and Christian Voight against Fer-
dinand Voight are hereby fully settled and satisfied, and
that Adolph Voight, Henry Voight, and Christian Voight
hold no claims whatever against Ferdinand Voight for any
act or deed done or committed prior to this date. (Signed)
Adolph Voight. Ferdinand Voight. E. E. Fellers, wit-
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ness. Taken and acknowledged in my presence this 12th
day of November, 1908. E. E. Fellers, Notary Public.”

The answer alleges that the agreement is in full force
and effect and binding upon the plaintiff and defendant.

In the reply of Adolph Voight there is a general denial,
except touching such matters as are alleged in the second
amended petition. There is the admission that Ferdinand
Voight transferred certain personal property to the plain-
tiff and to Fritz Voight, alleged to be of the value of
$1,000. *There is a denial that said property was received
in satisfaction of the cause of action, or in satisfaction of
the services rendered; that the plaintiff admits the execu-
tion of the instrument above quoted, but denies that he
released the defendant from the obligation of the agree-
ment described in his said petition, alleges that he was in-
duced to execute said instrument without any considera-
tion, and by the fraudulent representations of the defend-
ant; that on or about the 12th day of November, 1908,
the defendant represented to the plaintiff that it was nec-
essary to execute said instrument as a written memoran-
dum of the agreement in said petition alleged, the same
having been by defendant previously dictated to and pre-
pared by his agent; that upon the signing, and before
the delivery of, said instrument, the plaintiff proposed the
execution of an additional writing evidencing the defend-
ant’s aforesaid allegation to him, whereupon the defend-
ant assured the plaintiff that such writing was unneces-
sary, but that he would thereafter execute any necessary
or appropriate memorandum of said agreement, and at
said time again promised to keep and perform all of the
conditions of said agreement, and that the plaintiff being
ignorant of the legal import of such instrument, and re-
lying upon said statement for his protection, consented
to the delivery of said instrument.

Upon the trial there was a verdict for the plaintiff for
$2,235. Judgment was rendered on this verdict, and the
defendant appeals.

Perhaps a true construction of the contract would make
a termination of the lease and the payment of the $2,000
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contemporaneous acts. A careful examination of the con-
tract, in the light of the circumstances concerning the par-
ties, indicates that the brothers, Adolph and Fritz, were
to have a home on the farm until it was sold, and, when
sold, each was to have his $2,000. As soon as their right
to a home on the farm ceased, then they would need the
money to establish a home elsewhere. If the brothers re-
mained on the farm as the defendant’s tenants, it might
be unreasonable to require the defendant to pay at as early
a date as the commencement of this suit, but, when he
terminated the tenancy and evicted his brothers, it was
time for him to pay. The sum of $2,000 was then due to
the plaintiff, and the verdict is fully sustained by the evi-
dence.

When a debt is in fact due (and that is so in this case),
and it is agreed that it shall be paid upon the happening
of a future event, and the event does not happen, it is held
that the law implies a promise to pay within a reasonable
time. 9 Cyc. 615; Crooker v. Holmes, 65 Me. 195, 20 Am.
Rep. 687; Works v. Hershey, 35 Ia. 340; Nunez v. Dautel,
19 Wall. (U. S.) 560; Hicks v. Shouse, 17 B. Mon. (Ky.)
483; Randall v. Johnson, 59 Miss. 317, 42 Am. Rep. 365;
Button v. Higgins, 5 Colo. App. 167. The defendant had
no right to oust his brother from the home he had so long
occupied without giving him the money which he honestly
owed him, so that he might provide a shelter for his fam-
ily elsewhere. It was reasonable to contemplate that it
was in the minds of the parties that the money should be
due and payable in case of eviction. When the defendant
refuses to keep his contract and puts his brother out of pos-
session, he should be made to pay.

Parol evidence explanatory of the contract was prop-
erly received under all the circumstances of the transac-
tion. Barnett v. Pratt, 37 Neb. 349 ; Ilire Insurance Ass’n
v. Wickham,; 141 U. 8. 564; Komp v. Raymond, 175 N. Y.
102.

The consideration for the alleged agreement may be
shown to include other matters as a part thereof, if the
same is not inconsistent therewith. 17 Cyc. 638, 648, and
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citations. Wolf v. Haslach, 65 Neb. 303 5 Andrews v.
Brewster, 124 N. Y. 433.

We have carefully read the evidence, and have also
studied the instructions. We are unable to find any sub-
" stantial error.

The judgment of the district court is right, and it is
AFFIRMED.
SEDGWICK, J., not sitting.

MARY M. BOHRER, APPELLANT, V. MANSELL DAVIS ET AL,
APPELLEES.

Frep Jury 11, 1914. No. 17,222,

Rehearing of case reported in 94 Neb. 367. Former
judgment adhered to. o

Per CURIAM.

On rehearing, our judgment (94 Neb. 367) is adhered
to.

HAMER, J., dissenting. ‘

I regret that I feel obliged to dissent from the majority
opinion which, adhered to by the court’s present action,
becomes ‘Bohrer v. Davis, 94 Neb. 367. Mary M. Bohrer
brought an action in the district court for Greeley county
against Mansell Davis and other defendants. There was a
decree for the defendants, and the plaintiff appeals. The"
defendant Mansell Davis was the brother of decedent, An-
sel A. Davis, who was also called Abner Davis. Anna
Davis was the widow of Ansel A. Davis. Other defend-
ants are the children of the brother of Ansel A. Davis.
This brother is deceased. His name was Orsell Davis,
Mary R. Davis is the wife of the defendant, Mansell Dayvis.
When Ansel A. Davis died, March 3, 1892, he owned 160
acres of land. He had no children, no father, and no
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mother, and died intestate. There was a mortgage of
. $1,000 on the land. The widow of Ansel A. Davis, Anna
Davis, made application to the county court under the
statute known as the “Baker decedent law.” The county
court caused the land to be appraised under the applica-
tion, and it was found to be worth $2,000, and was as-
signed to the widow as her homestead in fee. The purpose
of this proceeding was doubtless to give her title to the
land in fee. She was the widow of Ansel A. Davis when
she died in February, 1906. This action was commenced
by the plaintiff in 1910. The purpose of this action is to
quiet the title in Mary M. Bohrer to 80 acres of the origi-
nal 160. The widow understood at the time, and probably
everybody else did, that she had a good title to the whole
quarter section. To pay off the mortgage she sold the
80 acres in controversy to the plaintiff for $1,000, and exe-
cuted and delivered to her a warranty deed for the 80-acre
tract that she bought. Anna Davis executed and deliv-
ered the warranty deed to the plaintiff in December, 1902.
When the plaintiff received this deed she received it with
notice of the fact that the said Anna Davis was the right-
ful occupant of the premises and was then claiming to own -
the same. Anna Davis had been in possession of the prem-
ises with her rights undisputed for the period of about 10
years. The action was not brought by the plaintiff until
in 1910. A period of 17 or 18 years elapsed during which
the title to the widow, Anna Davis, and her grantee was
wnassailed, as also their right of possession.

It may be admitted that the plaintiff’s grantor had a
life estate in the premises. She had it under the law and
without effort, but the fact need not have prevented her
from taking possession and holding possession under any
other meritorious claim of right, if she had it. And with-
out any claim of right she might have taken possession. If
she was the possessor of different claims, she had a right
to prefer the one she liked best, and to risk her case on
that one. She also had a right to present all her claims
and to get out of them their full value. She also was
permitted to assert her alleged right to the title and own-
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ership without any actual right to assert. She was free to
be wrong. Acquiring title by adverse possession contem-
plates that such possession continuously asserted and
maintained without interruption for the period of 10 years
from the time it begins will be deemed rightful, however
wrongful and unfounded it may have actually been at the
commencement.  Then, what was there to prevent her
from saying: “(1) I rely upon ‘Baker’s decedent law’
and the proceeding under it; (2) I rely upon the fact that
no one attempted to disturb me for 10 years from the time
I' began to claim possession; (3) the statute began to run
as against the remaindermen (a) as soon as I began to
claim the right of possession by whatever authority I
claimed it, or without any authority, (b) and the remain-
dermen were bound to assert and establish their rights
to a judgment of the court, and within ten years from the
time such action could have been lawfully commenced by
them to protect their interest as remaindermen.”

When the plaintiff began her action to quiet title, she
and her grantor had been in the undisturbed possession
of the premises for 17 or 18 years. Was there anything
which compelled the plaintiff to take notice that the de-
fendants had rights in these premises which she was bound
to recognize? Did the widow have any less rights with
which to maintain her possession because of the one un-
disputed right which she had—that of a life estate?

One may be estopped when he acts in the light of the
actual facts. The first principle of estoppel is that the per-
son estopped shall understand the relation of his conduct
touching the matter concerning which he is estopped. Es-
toppel cannot possibly apply to the plaintiff in this case,
because at the time the 80-acre tract was sold to pay the
mortgage of $1,000 everybody supposed that the land be-
longed to the widow, and all parties acted under the Baker
decedent law. The widow was in possession of the land
under a judgment of the county court. "It is immaterial
that the Baker decedent law was unconstitutional and
void. The widow was rightfully entitled under the law
to a life estate in the property. But she was not compelled
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to rely upon that alone. If without any right of that
kind she had remained in the undisturbed possession of
the land for 10 years asserting her title to the fee, that
would have been sufficient. She and her grantee held pos-
session for 17 or 18 years, and she was all the time claim-
ing to own the fee.

John K. Bohrer, the husband of plaintiff, testified that
he knew Mansell Davis; that he knew the Ansel Davis
homestead. “Well, I met him in the road, and I told him
I had been talking to Tom, that was her son, and old
Annie herself, we always called her old Annie, talking
about buying that land, ‘Well,” he says, ‘if you buy it it
would help her out on that mortgage” That's why they
wanted to sell it for to redeem and release that mortgage
on that eighty. Q. You may state, Mr. Bohrer, what was
the first thing you did with this land after this deed was
procured; what was the first work you did on the land?
A. Repaired up what little fence there was there and put
some new fence on. Q. About when was that? A. That
was in the spring of 1893.” _

Mansell Davis advised the purchase of the land by Mrs.
Bohrer, because “it would help her out on that mortgage,”
meaning thereby that it would enable Anna Davis to pay
off the mortgage. He knew that the purchase was being
made. He knew that Anna Davis was selling that land
herself, and as her own land, so that she would have the
remainder of the tract free from debt. He knew that the
fence was built, the well dug, the windmill put up, and
other improvements made, such as one does not make on
land where his possession is only temporary. Mrs. Bohrer
put her deed on record. It was notice to the Davis broth-
ers that she owned the land that Mrs. Anna Davis had
sold to her.

The deed made by Anna Davis to Mary M. Bohrer re-
cites that Anna Davis is a widow. The deed is dated De-
cember 26, 1892. It was acknowledged on the same day.
The mortgages to the Lombard Investment Company were
two. One of them was for $125.02, and the other for
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$1,000. The money was used toward the payment of these
mortgages.

In Hobson v. Huxtable, 79 Neb. 310, it is said in para-
graphs three and four of the syllabus: “(3) The heirs
aforesaid may, during the life estate, maintain an action
under sections 57-59, ch. 73, Comp. St. 1905, for the pur-
pose of quieting their title or removing a cloud there-
from.” “(4) If a remainderman, not being under any
legal disability, fails for 10 years after his cause of action
accrues to commence his suit, he is barred by the statute
of limitations from maintaining his action to quiet title,
and the fact that a remainderman owning an undivided
interest in real estate may be under a legal disability will
not toll the statute as to the other remaindermen not with-
in the exception.” It is said in the body of the opinijon:
“It is asserted that an action to quiet title cannot be main-
tained by the heirs during the lifetime of the surviving
spouse. Our statutes plainly give the right. Comp. St.
1905, ch. 73, secs. 57-59. Section 59 is surplusage unless
it extends that right to the remainderman: ‘Any person
or persons having an interest in remainders or reversion in
real estate shall be entitled to all the rights and benefits
of this act’” This court held the action could be main-
tained before the surviving spouse departs this life.
Holmes v. Mason, 80 Neb. 448. It also held in said case
that the statute of limitations bars that right unless ex-
ercised within 10 years of the time the cause of action
accrues; the heirs being adults. If the defendants were
adults at the time the plaintiff’s grantor set up her claim
to the homestead, they had the right to commence an ac-
tion for the protection of their interests. While it might
be true that they could bring no action for the possession
of the property while the plaintiff’s grantor owned a life
estate therein by reason of her survivorship, yet there is
"a distinction made between the two kinds of actions, the
one for possession and the other to quiet title. The latter
they could bring. The remainderman has a right which
he may protect as soon as it exists. It is enough that he
i8 a remainderman. The grantor and the plaintiff to-
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gether occupied the land 17 or 18 years under the claim
that they held the legal title. It was for the remainder-
men to defend themselves against this claim of legal title.
If they failed to do so for more than 10 years after their
rights accrued, then they are barred. This doctrine is ig-
nored by the majority opinion.

If the plaintiff’s grantor, Anna Davis, asserted that she
was the owner of the property and claimed the property
as her own by title ever so inadequate, the statute of limi-
tations began to run at that time. It should not be forgot-
ten that she did have possession and that she was claiming
a title in fee. Mansell Davis was not estopped because of
his conversation with the plaintiff’s husband, because what
he did was done without knowledge touching the subject.
Mansell Davis thought the widow owned the land. The
brothers of Ansel A. Davis were possible heirs of Ansel A.
Davis. When Anna Davis asserted title to the property,
claimed to own the fee, then they were bound to protect
their inheritance or to lose it by reason of the asserted
rights of the widow and the statute of limitations. Al-
though she actually got no legal title by the proceedings
under the “Baker decedent law,” yet she claimed the legal
title by that act and she published it to the world. She
also made a long struggle to redeem the land from tax
liens. She did it as owner of the fee. She also sold half of
the land and conveyed it by warranty deed to-the pur-
chaser, Mrs. Bohrer. She did this as the owner of the fee,
and Mrs. Bohrer was put in possession. Anna Davis also
paid off the mortgage and put it on record as evidence of
the fact that her title was cleared up. After she paid off
the mortgage she went right along living on the remaining
80 acres, improving it and asserting her ownership over it.
The Davis brothers stood by and saw her make this strug-
gle. She spent her money and her time in this litigation,
and these brothers let her proceed. Mansell Davis talked
it over with plaintiff’s husband as a good thing to do on
the widow’s account.

The brothers, Mansell Davis and Orsell Davis, were
adults, and the statute began to run as to them when-
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ever Ansel A. Davis died. They had the right immediately
to protect their ownership by commencing an action to
quiet title.

It is my contention that, Anna Davis being shown by
the evidence to have claimed the ownership in fee of the
land, and to have taken possession immediately after her
husband’s death and to have continued in such possession
along with her grantee under such claim of ownership for
a period exceeding 10 years, the statute of limitations
must run in her favor and in favor of her grantee, Mrs.
Bohrer, and against all the heirs who are adults. And,
where she claimed the right of possession and ownership
as against all the world, it was not for another to put into
her mouth, against her will, a claim for a less interest in
the land than that which she alleged.

In Hall v. Hooper, 47 Neb. 111, there were remainder-
‘men to follow after a life estate, the tenant of which was
not a party to the suit. There was a void foreclosure.
‘The purchaser entered into actual possession under the
:sale taken in the foreclosure case. The foreclosure was
void. “The proof showed that the proceedings were void
.as to the life tenant as well as to the plaintiffs. Held,
'That the mortgagee’s possession was adverse to the plain-
tiffs, and not merely for the life estate.”” In the body of
the opinion it is said: “The statute does begin to run
.after the debt matures from the time the mortgagee en-
‘ters into open, notorious, and actnal possession under
«claim of ownership. * * * Anonymous, 3 Atk. (Eng.)
:8133 Dexter v. Arnold, 1 Sumn. (U. 8.) 109; Knowlton v.
Walker, 13 Wis. 295 (%264); Montgomery v. Chadwiclk,
7 Ia. 114. The action was therefore barred whether the
four or the ten-vear statute applies, and the defendant
‘pleaded the bar. * * * We have already held that
-under -our law this action may be maintained by a remain-
derman during the term of a tenant for life. * * *
Everything shows that Hooper’s possession has been under
-a claim derived from the foreclosure, and not as life ten-
ant. * * * The plaintiffs are not entitled to relief
against it (the mortgage) as against the.mortgagee, in pos-
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session under a void foreclosure sale, without offering to
redeem. They have not so offered, and, their right to re-
‘leem being barred by the statute of limitations, we cannot
now permit an amendment for that purpose.” The effect
was to hold that the statute of limitations applied. Ap-
plying the rule laid down in that case to the instant case,
the defendants are beaten by the adverse possession of
Anna Davis and her assertion of ownership, coupled with
that of her grantee, Mrs. Bohrer.

In Holmes v. Mason, suprae, the plaintiff commenced an
action to quiet the title. There was an answer by Nancy
B. Mason claiming a life estate in the land and possession
«luring the remainder of her natural life. The other de-
fendants filed cross-petitions alleging ownership in fee sub-
ject to the life estate of their codefendant, and prayed for
@ decree quieting their title. The result was a judgment
by which the plaintiff was given the life estate of the first-
named defendant; the other defendants were adjudged to
be the owners of the fee; their title was quieted, and they
were awarded possession after the extinguishment of the
life estate. The plaintiff appealed. William B. Mason
died intestate in Harlan county on the 20th day of Octo-
ber, 1881. After his death his widow was appointed ad-
ministratrix of his estate, and in September, 1882, she ap-
plied to the district court for a license to sell all
the real estate for the payment of the debts of
the intestate. A license was granted, and she sold
it. Deeds were made to the purchaser.. YWhen the action
was commenced from which the appeal was prosecuted,
three of the defendants, Ida E. Rowley, Henry L. Mason
and Effie I. Harroun, were more than 10 years past their
majority, while the other defendants, when their cross-pe-
titions were filed, were a little less than 10 years past that
age. The plaintiff’s first contention was that the bar of
the statute was complete as to these defendants who were:
more than 10 years past their majority when the action
was commenced. The trial court held that the plaintiff

was the owner of the life estate of the defendant Nancy E.
96 Neb. 31 :
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Mason. This court held that, as no complaint had been
made as to the correctness of that part of the decree, it
followed that as against him a possessory action could
not be maintained; that the “defendants were compelled
to proceed, if at all, under the provisions of section 59 to
have their remainder established and their title thereto
quieted.” This court held: “The statute of limitations
as to each of the several defendants commenced to run
when he arrived at his majority. So as to the defendants
who were more than 10 years past their majority at the
time this action was commenced, the bar of the statute
of limitations was complete. Therefore, so much of the
decree of the trial court as granted any relief to those de-
fendants was erroneous. As to them the action should
have been dismissed, and the title to three-fifths of the
land in controversy should have been quieted in the plain-
tiff”-—citing Foree v. Stubbs, 41 Neb. 271; Hall v. Hooper,
47 Neb. 111; First Nat. Bank v. Pilger, 78 Neb. 168;
Lyons v. Carr, 77T Neb. 883 ; Hobson v. Huwxtable, 79 Neb.
334. Because of the statute of limitations this court then
reversed so much of the judgment of the district court as
granted any relief to the defendants who were 10 years
past their majority. In this kind of a case a claim of
right of Mrs. Davis must be based upon her conception of
its magnitude, and not upon the actual fact, and she can-
not be restricted by the court and by her adversary to a
less claim than that of ownership if she is in possession
under ¢ claim of ownership and asserts her exclusive right
to the fee title. And whatever right she obtained by rea-
son of her assertion of title was conveyed to her grantee
when she made and delivered the deed.

In the former opinion in this case (94 Neb. 367), it is
said to be “a general rule, well supported both by rea-
son and authority, that no one can be in default in not
bringing an action which it was impossible for him to
have maintained if brought, and that no statute of limi-
tations can commence running until the period arrives
when the person claiming title or right of possession can
successfully vindicate his claim and right by some appro-
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priate action.” The opinion leaves out of the case a dis-
cussion of the duty of the remainderman in relation to
the application of the statute of limitations.

If the heirs neglect to assert their rights within 10 years
after attaining their majority, then the court may not
hear them. If the doctrine in Holmes v. Mason, supra, is
to be applied to the instant case, then the plaintiff should
have judgment quieting the title to the land claimed by
her, except as to such heirs as had not attained their ma-
jority at the expiration of 10 years from the time the ad-
verse possession of Anna Davis began, commencing with
her assertion of ownership of the fee title and possession
of the premises.

As I understand it, the syllabus adopted in the original
. case (Bohrer v. Davis, 94 Neb. 367), and consisting of
three paragraphs, avoids in the first paragraph the state-
ment of any legal principle presented for the considera-
tion of this court or in any way before it, while the second
paragraph attempts to decide something not before the
court, and the third paragraph asserts an erroneous and
unjustifiable conclusion against Mansell Davis and estops
him because he talked in the dark about a subject of which
he knew nothing. The criticism seems to be invited by an
inspection of the paragraphs, the last of which an-
nounces estoppel of one who spoke supposing he knew
the facts when he was ignorant of them, the second of
which announces that a remainderman cannot enforce a
forfeiture of a life estate where the life tenant has con-
veyed her rights to the grantee, a matter not sought to be
questioned, and the first of which alleges that the remain-
derman has no right of possession until the particular es-
tate is terminated, and no right of action depending upon
the right of possession until entitled to possession, when
the real question was whether the remainderman was
obliged to protect his title by an action against one in
adverse possession under a claim of absolute ownership
of the title in fee in order to prevent the running of the
statute of limitations, so as to be a bar to his rights as a
remainderman.
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LEuGENE VAN HOVE, APPELLANT, V. MARIA LEONIA VAN
HOVE ET AL., APPELLEES.

Freep Juny 11, 1914, No, 17,254,

Rehearing of case reported in 94 Neb. 575. Judgment
of affirmance adhered to.

Prr CURIAM.

On rehearing, our judgment (94 Neb. 575) is adhered
to. ’

Lerron, J., dissenting.

One of the main points urged in this case is not men-
tioned in the opinion. It is that Eugene Van Hove was le-
gitimated in Belgium under the laws of that country and
that this fixed his status and his right to inherit. In 1
Wharton, Conflict of Laws (3d ed.) ch. 5, the subject of
legitimation is exhaustively discussed, and it is shown that
if, by the law of the country where the father is domiciled,
and the marriage takes place, the subsequent marriage of
the parents of an illegitimate child has a legitimatizing
effect upon the child, this fixes his status, and this status
is not lost by the subsequent removal of the parents and
child to another state.

Articles 331, 333 of Livre I, Titre VII, ch. 3, Civil Code
of Belgium provides: “Art. 331. Children born out of
wedlock, other than those born of incestuous or adulter-
ous communion, may be legitimated by the subsequent mar-
riage of their father and mother, when these have legally
recognized them before their marriage, or shall recognize
them in the act of marriage.”

“Art. 333. Children legitimated by subsequent map-
riage have the same rights as if they were born from that
marriage.”

The duly authenticated record of the marriage in Bel-
gium of August Van Hove and Maria Leonia Audenaert
introduced by defendants themselves recites: ‘“The above
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named husband and wife agreed taking as their lawful chil-
dren, and to recognize them as such: Eugene Audenaert,
born at Sinay the 9th of March, 1880, Joanna Audenaert,
born at Lokeren the 29th of September, 1882, and Maria
Audenaert, born at Antwerp the 2d day of July, 1885.”

In my judgment this settled the status of Eugene Auden-
aert Van Hove both in Belgium and. in this country, and
the oral testimony of his mother, 30 years afterwards,
when the father was dead, when the son’s conduct had
estranged her, and when it was to her financial advan-
tage to deny his paternity, should not be received in the
attempt to impeach the legal effect of their solemn act, by
denying that August Van Hove was the father of the
plaintiff.

I therefore dissent from the judgment of the majority.

RoMA LOVE, APPELLANT, V. HOWARD C. PARK ET AL,
APPELLEES.

FiLep Jury 11, 1914. No. 17,556.

OprINION on motion for rehearing of case reported in 95
Neb. 729. Rehearing denied.

PrEr CURIAM.

The brief upon the motion for rehearing urges that a
surety can only be held to the letter of his con-
tract, and that, not being liable for the debt itself, no
equity can arise against the surety requiring him to pay
the debt in order to insist upon his legal rights as a

“surety. There is, of course, no doubt about this proposi-
tion of law. The authorities seem to be unanimous, and
are quite fully cited and clearly stated in the brief. It
follows that, if the plaintiff, Roma Love, was a surety only,
our decision is wrong.

It does not seem that she can claim to be, strlctly speak-
ing, a mere surety in this action. The contract is not in
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form a contract of suretyship, but is a pledge of personal
property. The stock which was pledged was issued to this
plaintiff in her name. She indorsed her name upon the
back in blank, thus making it partake of the character of
negotiable paper, and placed it in the hands of her brother-
in-law to be used by him as a pledge for collateral se-
curity. She testified that his agreement with her strictly
was that he should pledge it only for the $2,500 which he
expected to borrow, and not for his then existing liability
to the bank. The trial court correctly found that this
contention of hers was true. She did not, however, notify
Mr. Park of this limitation on the power of her brother-
in-law.  Under these circumstances, Mr. Park had the
same right in the pledge as though it had in fact been
the property of the pledgor. He was an innocent holder
of the pledge in good faith, and camnnot be compelled in
equity to resign the pledge without the payment of his
claim which it was given to secure.
The motion for rehearing is
OVERRULED.

ALrFRED E. NELSON, APPELLANT, V. AUGUST REICK ET AL.,
APPELLEES.

Fruep JuLy 11, 1914, No. 17,465.

1. Injunction: PLEADING AND PROOF: SUFFICIENCY. The issues and evi-
dence are examined, and found not sufficient to sustain the decree of
the trial court.

to

Highways: DEDICATION. A public road was established along and on
a certain half-section line. A portion of the traveling public followed
along and near the line designated in the establishment of the high-
way, but not directly upon the line, and, as the adjacent land was
not inclosed por cultivated, a portion of the travel left the half-mile
section line and passed diagonally over the adjacent land. Some nine
or ten years before the trial the then owner of the land construected
a fence along and near the then traveled road, but at a greater dis--
tance from the half-section line than one-half the width of a publie
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road. There was no other evidence df an intention on the part of the
owner of the land to dedicate to the public all the land between his
fence and half-section line; the use of the roadway being only per-
missive. Held, not sufficient to prove a dedication.

ApPEAL from the district court for Boone county:
GEeorce H. THOMAS, JUDGE. Reversed with directions.

Albert & Wagner and H. C. Vail, for appellant.
C. E. Spear and F. J. Mack, contra.

REESE, C. J.
This action is for an injunction to restrain the defend-
“ant, the road district overseer, from tearing down and
destroying plaintiff’s fence erected on or near the east line
of his land, which is the southwest quarter of section 23,
township 20 north, of range 8, in Boone county. It is al-
leged in the petition that plaintiff and his grantors have
been in possession of said premises for more than 20 years
prior to the commencement of the suit; that the publie
has traveled over and across plaintiff’s said land on or
near the east line thereof, and are using the same as and
for a wagon road; that plaintiff fenced his said premises
at or near the east line thereof; that some one entered the
_premises and cut down and destroyed his said fence; that

defendant, as road overseer in the district in which the
land is situated, threatens to tear down and destroy any
fence that may be constructed along the said east line of
plaintiff’s land, and threatens to open up and work a pub-
lic highway over and across the same at or near said line,
notwithstanding the fact that no legal highway has ever
been established there; and that said overseer will do so
unless restrained, whereby plaintiff will be damaged, ete.
The prayer is of the ordinary form for injunction. The
defendant filed no answer, but made default.

A number of other persons, owners of lands abutting on
and- nearby the line of the alleged road in question, ap-
plied to the court for leave to intervene in the cause as
defendants, and, having received permission so to do, filed
their joint answer and cross-petition, in which it is al-
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leged that for more than 20 years last past the strip of
land in question has been a public highway; that they
each are the owners of lands abutting thereon, and use the
said road for the purposes of ingress and egress to and
from their said lands; and that the closing of said road
will work irreparable injury to them. There is no other
issue presented in the cross-petition. The plaintiff replied
by a general denial, except the admission that the road
overseer had not answered. The cause was tried to the
court, the trial resulting in a decree in favor of the de-
fendants, and dissolution of the injunction. Plaintiff ap-
peals.

We have carefully read the pleadings, bill of exceptions,
abstract, and briefs, and are persuaded that, in part, the
evidence does not sustain the findings and decree of the
district court.

It appears that some 25 years ago a county road was
duly established on and along the half-section line he-
tween the southwest quarter of section 23 (now owned by
plaintiff) and the southeast quarter of the same section,
owned by another; that the lands at that time were unoc-
cupied and uncultnated and that, while the general di-
rection of the established road was followed by a part of
the public, yet a great portion of the public in passing
over that part of the country paid little attention to the
exact line of the road, and often deviated a considerable
distance from the line and passed over the adjoining land,
diagonally crossing the tract now owned by plaintiff. The
true line of the Ioad\\ ay has been followed by a portion
of the public, but, in fact, little attention was paid to the
exact location of the road. At one time a fence was con-
structed by the then owner of the land, which now belongs
to plaintiff, and which fence seems to have been con-
structed with reference to the then traveled road; but we
find no sufficient evidence that there was any 1ntent10n on
the part of the owner to dedicate all the land between
his fence and the half-section line to the public. The
fence was constructed some nine or ten years hefore the
trial, but had been removed by plaintiff about one year
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Vefore the trial. = A considerable part of the testimony
bears upon the time of its construction and its relation
£o the then traveled road, which, as we view the case, is of
minor importance. Priot to the commencement of this
suit, plaintiff commenced the construction of another
fence, having reference to the half-section line upon which
the road had been legally established, leaving half the
width of the established road, but which impinged upon
the traveled roadway. A preliminary injunction was is-
sued enjoining the defendant, the road overseer, from mo-
lesting the “new” fence. Should the road be held to have
been established, either by use or dedication, as now trav-
eled, it would, to some extent at least, result in a prac-
tical abandonment of the established road, and cut from
plaintiff’s land a wedge-shaped strip, thus depriving him
of his property. Under the evidence in this case, we do
not think this should be done. It is within the common
knowledge of all the earlier settlers of this state that, until
wild lands were inclosed by some method known to the
law, the traveling public paid little heed to “laid out”
roads. This seems to have been the case with the road
in question. But as land has become more valuable, the
landowners, by common consent and legal right, are culti-
vating and improving to their lines, preserving, of course,
the legitimate rights of the public in its established roads.
It requires more than a passive permission to have the ef-
.fect of a dedication and surrender of a private right to
public use of one’s property. The highway is where it was
legally established, and slight deviations from the true line
will not have the effect of an abandonment thereof and the
establishment of a highway nearby, unless more is shown
in the way of physical conditions or longer continued use
than in this case. The legal highway is on the half-section
line where the road was established, and plaintiff has the
Tight to inclose his land to the margin of such highway.
The decree of the district court is reversed and the cause
is remanded to that court, with directions to enter a de-
cree reinstating the injunction, rendering it perpetual.
REVERSED.
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HiraM E. WALDO, APPELLEE, V. CHARLES W. LOCKARD
ET AL., APPELLANTS.

Fitep Jury 11, 1914. No. 17,486.

1. Specific Performance: EXCHANGE OF PROPERTIES. In an action for
the specific performance of a contract for the exchange of real estate
and personal property, where plaintiff had performed the contract
on his part, and defendant had partly performed the same on his
part, the fact that the part which he was to perform, but refused
to do, consisted of the mutual invoice of a stock of goods, lumber and
coal would not of itself deprive plaintiff of the right to a decree of
specific performance.

Where a substantial complianee with a contract for the
exchange of real estate and personal property had been made by both
parties to the contract, it is within the jurisdiction and power of a
court of equity to deeree the completion of such contract by a decree
for specific performance.

The written memorandum of a contract contained no pro-
vision that the deeds to the land involved in the litigation should
be subject to certain mortgages on each party’s land, and the
parties thereafter met, and, in the presence of each other, dictated
to a scrivener the deeds to be executed, and executed them accord-
ingly, leaving them with a third party in escrow for delivery upon
the completion of the invoice and delivery of the property to be in-
voiced, the same being in furtherance of the contract of exchange.
The fact that the liens upon the land, excepted in the deeds, were
not referred to in the written contract will not, in the absence of
fraud or mistake, avail defendant as a defense to an action for specific
performance.

APPEAL from the district court for Wheeler county:
JAMES R. HANNA, JUDGE. Affirmed.

Albert & Wagner and A. L. Bishop, for appellants..
H. C. Vail and J. R. Swain, contra.

Regesg, C. J.

This is an action for the specific performance of the
exchange of properties between plaintiff and defendant.
The pleadings are of considerable length, and we will make
no effort to set them out in full. A written memorandum
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of an agreement was entered into between the parties, as
follows:

“Agreement. Sale of Real Estate. This indenture made
this 9th day of September, 1910, by and between C. W.
Lockard, party of the first part, and H. E. Waldo, party
of the second part, witnesseth: That the party of the first
part has this day sold to the party of the second part the
following described real estate, to wit, described in Memo
B herewith attached, together with all appurtenances
thereto attached, for which the party of the second part
agrees to pay the sum of one dollar and other consideration
described in Memo A herewith attached. The party of the
first part is to furnish a warranty deed, a good and suffi-
cient abstract of title, pay all taxes assessed against said
land, and will give possession according to Memo B. In
testimony whereof, the parties aforesaid have subscribed
their names to (the date) above mentioned. C. W. Lock-
ard, H. E. Waldo. Witness, Fred A. Cuscaden.

“Memo B. It is agreed that in invoicing each party
choose an invoicer and all questions of unmarked goods to
be left to said appraisers. Bldgs. 2 lots, 7 and 8 and 10
and lots 5-6 in block 8—6000.00. W back lots—100.00.
Lumber at invoice price. General merchandise at invoice
price. Hardware at invoice price, freight added. Coal
at invoice price. Possession of property to pass at invoice
time, not earlier than Oct. 10, 1910, or soon thereafter.
Waldo agrees to furnish relinquishment, in case he can-
not, then he agrees to pay $2,500 forfeit to C. W. Lockard.
I agree to this stated inventory. H. E. Waldo. Witness,
Fred A. Cuscaden.

“Memo A. 2 sec. of land 1 deed as follows, Sec. 25-22-9,
1 relinquishment, 8. 14, 8. 1%, Sec. 13, N. 15, Sec. 24 and
S. E. 14 Sec. 24, all in 22, 9; 4 head horses, 2 brood mares,
2 mare colts, 10 head young cows, harness, all machinery
belonging to place, consisting of 2 mowers, 2 rakes, 1
sweep, 1 stacker, 1 riding cultivator, 1 walking cultivator,
2 disks, 1 harrow, 1 wagon, 2 hayracks, feed grinder, small
forge, also all of the hay except 10 ton, and all my share
of the corn, except 500 bu. to be husked by Waldo, C. W.
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Lockard to deliver share of corn on school section to
lessee (1/3) of crop. C. W. Lockard.”

A short time after signing of the agreement, the par-
ties agreed to execute deeds and leave them in escrow with
the Ericson State Bank, to be delivered by the bank to the
proper grantees upon the completion of the invoice and
delivery of the personal property. The deeds were accord-
ingly executed September 26, 1910. It is alleged that
plaintiff has performed .all the conditions on his part to
be performed, including the release of the homestead of
640 acres of land, and the filing thereon by defendant;
that he caused his deed, together with the personal prop-
erty mentioned in the contract, to be tendered to defend-
ant, and demanded an invoice and a like transfer by de-
fendant, but that his demand was refused. The prayer of
the petition is for specific performance of the contract.

Defendant answered denying all unadmitted allega-
tions of the petition; admitting the execution of the agree-
ment for the exchange of properties, that plaintiff pro-
cured a relinquishment of the homestead entry of 640
acres of land, and defendant filed his homestead entry
thereon, that the deeds were executed as alleged and placed
with the Ericson State Bank to be held subject to the
orders of the parties; alleging that defendant Mary C.
Lockard executed the deed signed by her without any con-
sideration therefor, that lots 7 and 8, in block 8, in Eric-
son, are and were the family homestead of defendants,
and the deed therefore is, for that reason, void, and that
the said agreement for the exchange was not signed by her.
A trial was had to the district court, which resulted in a
number of special findings, all of which are in favor of
plaintiff, followed by a decree for specific performance.
Defendants appeal. '

It is not deemed necessary to set out the findings and
decree at length, as it would extend this opinion beyond
the usual and necessary limits. Among other things, it
is ordered that the personal property be invoiced and the
invoice returned into court within 30 days, which, it is
claimed. is unusual and beyond the power of the court.
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Other provisions and findings of the decree are objected
to, which will be briefly noticed. It is contended by appel-
lants that “the contract shown by the evidence is not suffi-
ciently definite and certain to sustain the decree,” and 6
Pomeroy, Equity Jurisprudence (3d ed.) sec. 746, is
quoted to the effect that ‘“for specific performance is re-
quired that degree of certainty and definiteness which
leaves in the mind of the chancellor or court no reasonable
doubt as to what the parties intended, and no reasonable
doubt of the specific thing equity is to compel done.” So
far as this proposition is concerned, there is-no specific
stock on plaintiff’s then farm particularly described ; but
the evidence of plaintiff is to the effect that the stock on
the farm was known by defendant, and the number of
head of horses and cattle specified in the contract, and of
the known quality, were left upon the farm when plain-
tiff was ready to surrender possession and when he actu-
ally removed therefrom, so that in that regard plaintiff
complied with his contract. It is true that the defend-
ant’s stock of goods and other personal property in and
about his store, lumber and coal yards were not invoiced ;
but the stocks were particularly named, and the quantity
of each were to be subject to invoice for the purpose of
ascertaining the value, the surplus of value, if any, to be
paid for by plaintiff, and, if the invoice fell short of the
agreed value, the deficiency to be made up by defendant.
The contract was entered into the 9th day of September,
1910. The method of making the invoice was agreed to,
and it was stipulated that the possession was to pass upon
the completion of the invoice, not earlier than October
10 of the same year. The value of the real estate of both
parties was agreed upon. Plaintiff agreed to release to
defendant his homestead entry on 640 acres of land, the
same to be taken by defendant, and to deed to him a section
of land to which he held the title. Plaintiff duly released
his homestead entry, and defendant filed thereon, and, so
far as is shown by the record, still holds his homestead
right to the land. The deeds were subsequently executed,
leaving blanks for the statement of the consideration to be
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filled in after the completion of the invoice, both parties
being present at the notary’s office when the deeds were
written, and each signed and acknowledged before the no-
tary (each party and his wife signing the deed to be exe-
cuted by them), and the deeds were placed in the bank in
escrow for final delivery upon the completion of the in-
voice and filling the blanks as to consideration. This was
done in furtherance of the agreement of September 9.

As to the contention that the contract is not definite
and certain to warrant the decree of the district court, it
must be admitted that it is not what such a contract
should be, but the parties appear to have understood it
-fully, as shown by their subsequent conduct, and, since it
has been performed by plaintiff and partly performed by
defendant, and he has received and retained a part of the
consideration, we are not at liberty to say that the con-
tract is so indefinite as to prevent its enforcement by the
courts.

The next proposition presented by defendant is that the
evidence fails to show that plaintiff has performed or of-
fered to perform his part of the contract. This is based
upon the contention that (1) “he never delivered or of-
fered to deliver the personal property which was part of
the consideration moving from him, but delivered it to a
stranger without authority.” To this we cannot agree.
It is conceded that he released the homestead right to 640
acres of land, and that defendant accepted the release and
filed upon the land; his right thereto never having been
questioned. Plaintiff testified that at the time he was re-
moving from the farm he notified defendant of his inten-
tion to vacate the property, and that they agreed upon a
suitable person to be left in charge, which was done as
agreed.. This was denied by defendant upon the witness-
stand. The district court by its decree found that such
an arrangement had been made, and, from all the evidence
and circumstances shown, we are persuaded that the find-
ing was correct. Certainly we cannot reverse the decree
upon that ground. (2) ‘“He never offered to invoice the
stock,” which, we assume, refers to the stock of goods,
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Jumber and coal named in the contract. Upon this part of
the case, we must conclude that plaintiff was not acting
under proper advice, for he procured his invoicer, but did
not exercise all the care which he might have done, had
he been acting under directions. It is true he, with an-
other, went to the store twice, one time found it closed,
the other time open, but no one in charge, at least no one
answered their calls. Defendant was absent from home
much of the time, and plaintiff failed to see him. It seems
to be assumed that it was the duty of plaintiff to offer to
make the invoice, but the duty was, in reality, upon the de-
fendant. Nothing could be plainer than that he did not
intend to make the invoice. (3) “He never surrendered,
or offered to surrender, possession of the section of land
he had agreed to convey to defendant. On the contrary,
about March 1, 1911, and after the contract was made,
he leased the land, and the personal property, to a third
party for a year, and the tenant was in possession when
the suit was tried.” The conclusion here must rest upon
the decision of the district court, as well as our own, that
the plaintiff and defendant agreed that one Hemingway
should be placed in charge for defendant. This being
found to be true, there was no legal objection to Heming-
way remaining on the land until defendant discharged him
or terminated the possession. Acting upon the rule that
it was plaintiff’s duty to so care for the property as to
make the damages as light as possible, he left Hemingway
in possession. He agreed with him on the terms of pos-
session, but subject to defendant. It was, to say the least,
rather an unusual course to pursue, yet, as plaintiff was
aware that defendant was seeking to repudiate the con-
tract, it is difficult to say what else he should have done.
Reasonable care and common fairness would seem to re-
quire that some action on the part of plaintiff would be
necessary in order to protect the property as mnearly as
might be in its then condition.

It is said that in the memorandum agreement there is
no prevision for the conveyance of any of the land sub-
ject to mortgages, yet, in the deeds as executed, plaintiff
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takes his real estate subject to a mortgage of $900, and
the one made by plaintiff to defendant is subject to a
mortgage for $2,500. As we have seen, all parties were
present at the time of the writing and execution of both
deeds. They were well understood and acceptable to both
parties at that time, and, no doubt, according to the pre-
vious agreement, which was not stipulated in the writings.
Otherwise, objections should have been made when the
deeds were read. The deeds, containing the clause re-
ferring to the mortgages, were dictated to the scrivener in
the presence and hearing of all. We cannot see that the
objection can avail defendants.

Finding mno error in the decree of the district court, it
is

AFFIRMED.

Jiss RIMBY V. STATE OF NEBRASKA.
Fiuep Juny 11, 1914. No. 18,488,

1. Assault and Battery: CoNFLICTING EVIDENCE. Plaintiff in error was
prosecuted for the crime of committing an assault with intent to
inflict great bodily injury. The evidence submitted to the jury was
conflicting, with the preponderance, in some respects, in favor of
the state. On examination of the evidence, the substance of which
is stated in the opinion, it is found that the evidence sustains the
verdiet finding defendant guilty,

2. Instructions. The instruetions given and refused are -.examined, but
not set out in the opinion, and no prejudicial error is found therein.

ERror to the district court for Madison county: ANson
A. WELCH, JUDGE. Affirmed.

H. I'. Barnhart, for plaintiff in error.

Grant G. M artin, Attorney General, and Frank E. Edg-
erton, contra. :

* REESE, C. i

An information was filed-in the district court for Madi-
son county charging Jess Rimby, plaintiff in error, whom,
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for convenience, will be referred to herein as defendant,
with the crime of committing an assault upon Anna Rimby
with intent to inflict great bodily injury upon her. Upon
arraignment, he entered a plea of not guilty, was given
a jury trial; the jury returning a verdict of guilty. After
a motion for a new trial was filed and overruled, an inde-
terminate sentence of confinement in the penitentiary of
not less than one year nor more than five years was pro-
nounced. He alleges error, and presents the cause to this
:ourt for review.

The person, Anna Rimby, upon whom defendant is al-
leged to have committed the assault, was his wife, who was
the only witness that testified to the alleged facts of the
assault, although she was supported by other witnesses,,
who detailed facts and circumstances, which tended in
some respects to strengthen and support her version of the
affair. Briefly stated, the substance of her testimony is.
that, owing to some differences between them, she and
defendant were not living together; that she had a room
in an upper story of a building in Norfolk, the lower story
being occupied by a saloon. She was working in a restau-
rant as table waiter, and on her return to her room, after
darkness had set in, she seated herself upon a trunk near
the foot of her bed in the room, when defendant crawled
~out from under the bed, saying, “I have you now,” struck
her, knocking her down, and began to beat her. It being
dark in her room, she could not see if he used any weapon,
but a rather deep gash was cut in her temple, which re-
quired the use of stitches to close it up. During the time
of the assault she screamed and called for “help,” when
two men—bartenders in the saloon below—ran up to her
room, and as they entered defendant made his escape
through a window, lighting upon a roof of an adjoining
building. The two men, who were employed in the saloon,
testified that they heard a moise in the room above and
some one screaming and crying for help, when they ran
up to Mrs. Rimby’s room, opened the door, and met her

in the act of falling, her face bloody, and a deep cut or
96 Neb. 32
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gash upon her head. They caught her, preventing her from
falling, and at that time saw the feet and legs of some
‘one going out through a window. Dr. Pilger testified that
he was called upon to attend Mrs. Rimby, and found a
deep gash or cut on the side of her head, in which it was
necessary to take a couple of stitches, thereby bringing and
holding the parts together; that the wound required care
for a short time. Two policemen testified that they pur-
Sued defendant toward the river near the city, and found
him near a thick growth of underbrush in the edge of the
water ; that he was arrested and taken to the jail, when one
-of the officers asked him why he did the act, when he an-
‘swered that his intention was to put her out of business, or
words to that effect; that, upon questioning him as to what
the had done, he said he had “just beat hell out of her.”

Defendant admitted being in the room of his wife on
the occasion referred to, but denied being under the bed ;
that he sat upon the foot of the bed, and was sitting there
when his wife came to the room. He testified that he did
not strike her at all, but that she caught her foot on a
rug and fell, striking her head on the corner of the trunk 5
that as soon as she saw him she started to run, crying
“Help!” and “Murder!” He admitted that he made his
«escape from her room through a window, as stated by his
wife and the two witnesses who came into the room, but
gave as his reason for so doing that he knew she was mad
and going to have him arrested, “as she had threatened to
before.”

This conflict in the evidence, created by the testimony of
the defendant, presented to the jury the question as to
which should be believed. They found the testimony of
Mrs. Rimby to be true, and with that the court could not
interfere. Defendant’s conduct and statements added
strongly to her version of the affair. Considering her tes-
timony to be true, it presented an aggravated case of as-
sault and battery, or an assault with felonious intent. -Of
this, the jury were the judges, and we cannot say that
the verdict is not sustained by sufficient evidence, as
claimed by defendant’s counsel.
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1t is contended that the verdict is contrary to certain
instructions given by the court; that certain instructions
given were erroneous; and that certain instructions asked
by defendant were erroneously refused. It would extend
this opinion to an unreasonable length, without accom-
plishing any beneficial results, were we to present any
analysis of each. It must be sufficient to say that we
have carefully examined all instructions, both given and
refused, and find that the law applicable to the case was
fully and fairly given, each right of the defendant care-
fully guarded and protected. The instructions asked by
defendant and refused were given, in substance, in the in-
structions already given, and we are unable to detect any
error in the action of the court in that behalf.

Finding no error in the record, the judgment of the dis-
trict court is

AFFIRMED.
RosE, J., not sitting.

CLARENCE CLAWSON V. STATE OF NEBRASKA.
FiLep Juny 11, 1914, No. 18,545,

1. Criminal Law: PRELIMINARY EXAMINATION: WAIVER. Where it is
shown by the transeript of the examining magistrate’s court, that a
complaint was filed charging the accused with murder in the first de-
gree, that upon his arrest he was taken before the magistrate for
preliminary examination, that he was arraigned and entered a plea
to the complaint of not guilty, and waived examination, whereupon
he was held to appear before the distriet court, this is a sufficient
compliance with the law requiring preliminary examinations in felony
cases.

: APPEAL: SUFFICIENCY OF EVIDENCE. Where, in a jury trial,
the evidence upon a material part of the case is conflicting, and tbere
is sufficient to sustain the verdict, the finding of the jury thereon
‘must be final; they being the sole judges of the weight of the testi-
mony of the witnesses.

3. Homicide: SUFFICIENCY OF EVIDENCE. The evidence is examined, and
stated in the opinion in part, and held to sustain a verdiet of guilty of
murder in the second degree.
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: TRIAL: INSTRUCTIONS: QUESTIONS FOR JURY. Where the infor-
mation charged defendant with the crime of murder in the first degree,
the questions of premeditation and deliberation were for the jury to
decide, but, where they found him guilty of murder in the second
degree, those questions were eliminated, and were therefore unimpor-
tant.

5. Criminal Law: ExperT EVIDENCE. If there is any element of science,
or skill, in a matter being investigated before a trial jury, it is not
reversible error for the court to admit expert testimony thereon, even
though the element of science was slight.

: INSTRUCTIONS. It is not reversible error, where instructions
are asked by defendant, and given by the court, for them to show
that they are given at the request of the defendant.

7. Instructions to the jury given by the court are examined, and found
not to be erroneous.

8. Homicide: SENTENCE. The term of imprisonment imposed by the
sentence of the court is not found to be excessive under all the eir-
cumstances of the case.

ERRoR to the district court for Saline county: LESLIE G.
HURD, JUDGE. Affirmed.

Bartos & Bartos, for plaintiff in error.

Grant G. Martin, Attorncy General, and Frank E. Ldg-
erton, contra.

REESE, C. J.

Plaintiff in error, who will be referred to as defendant,
was informed against in the district court for Saline
county, charged with the crime of murder in the first de-
gree in the killing of one Ross McKinzey. There was a
Jury trial, which resulted in a verdict of murder in the
second degree being returned against him, and on which
he was sentenced to confinement for 15 years in the state
penitentiary. He alleges error, and brings his cause to
this court for review.

One of the alleged errors insisted upon, which was pre-
sented in the district court in a motion to quash the in-
formation, was that defendant had no preliminary exam-
ination. The transcript of the county judge, before whom
defendant was taken upon his arrest, contains the follow-



Vor. 96] JANUARY TERM, 1914. 501

Clawson v. State.

ing recital: “Defendant, Clarence Clawson, present in
court, was duly arraigned and plead not guilty to the com-
plaint. Examination thereof was waived. On considera-
tion of the files, I find there is probable cause to believe -
that the said defendant Clarence Clawson committed the
offense charged in the complaint. Itis further found that
said offense charged is not bailable, and defendant is re-
manded to the custody of the sheriff until the next term
of the district court of Saline county, Nebraska.” This
is sufficient to give the district court jurisdiction. The
law requiring a preliminary examination before an exam-
ining magistrate was enacted for the benefit of the accused,
and he may waive it, if he so desires. Reinoehl v. State,
62 Neb. 619 ; Latimer v. State, 55 Neb. 609. Where the rec-
ord of the filing of a complaint before an examining mag-
ijstrate against a defendant, his arrest and arraignment,
and that he waived examination, is shown, this is a suffi-
cient compliance with the law. Korth v. State, 46 Neb.
631. _

It is insisted that the evidence adduced at the trial does
not sustain the verdict of murder in the second degree,
and, at most, does not show .the commission of a higher
crime than manslaughter.  This requires an investiga-
tion of the evidence submitted to the jury. There is no
contention that decedent was not killed by defendant, but
it is contended that, under the circumstances shown, the
verdict could not legally have been guilty for so great a
crime as found. It appears that the tragedy occurred in
the city of Wilbur, in the night, during a street fair or
carnival ; that defendant’s wife and another woman were
there for immoral purposes; that defendant at the time
was not with them, but was so located as to act as solicitor
for his wife, and so that she could bring and deliver to
him the money received by her for her debauchery, and
which he received, she returning to her crimes. Decedent
(McKinzey) approached the other woman upon the street,
asking her if she was there for money, to which she gave
an affirmative answer. They turned into an alley, where
defendant’s wife joined them. Decedent became involved
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in a dispute with the other woman and struck her, knock-
ing her down, following up the assault by further violence.
She called to defendant’s wife for help. Defendant’s wife
caught him by the shoulder, and ordered him to cease
striking the other woman, whereupon he arose and as-
saulted her, striking her in the face with his fist. She
called for defendant, and when he went to her relief he
saw decedent strike his wife the second time. He inter-
fered, and an altercation occurred between them, followed
by blows. Defendant had a razor, which he used on dece-
dent, cutting his throat so that he soon thereafter died.
There is but little conflict in the testimony as to many of
these facts. However, there is some conflict as to the
details of what occurred immediately before and at the
time of the cutting of decedent’s throat. The woman, who
gave her name as Craft, testified on the part of the state
that, when defendant’s wife called for her husband, Me-
Kinzey struck her twice, at which time defendant came,
and McKinzey said: “Who are you?” Clawson, the de-
fendant, said: “ ‘Don’t hit that woman. I will fix you so
you will never hit another’ Then they sprang together,
McKinzey taking Clawson by the throat and by the wrist;
then they fell apart again. There were some words passed,
but I don’t remember what they were. Then they came to-
gether again. I saw Clawson’s arm shoot out; McKinzey
stagger back, putting his hand to his throat. Clawson
says, ‘Come, let’s make our get-away from here’ We
turned and left.” In another part of her testimony, she
was asked: “Q. Now, when they fell apart, what hap-
pened? A. They went back together again, Mr. Clawson’s
hand shot out. Q. Where were McKinzey’s hands at that
time? A. His hands didn’t go out. Q. What do you
mean by that? Just describe how they were, if you know?
A. As far as I saw, his hands were banging to his sides.
Q. And then what happened? A. Clawson’s hand shot
out and McKinzey put his hand to his throat and stag-
gered back. Q. And then what happened? A. We left
there then. Q. What did Clawson say, if anything? A,
He says, ‘Come, let’s get away from here.’ ”
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While the defendant had the perfect legal right to de-
fend himself and wife from assaults by McKinzey, yet, if
the jury believed the testimony of this witness, the dan-
ger of further assaults had apparently passed, and the
conflict was between the two men:. If she told the truth,
defendant became the aggressor in the use of the razor,
and would have to be held responsible for his act, in the
use of the deadly weapon, no matter what his intentions.
may have been. The evidence all tends to show that all
the parties to the transaction were of the most debased of
human kind, little, if any, above the dumb brutes—one ap-
parently no better than the other. The testimony of de-
fendant and his wife, if believed by the jury, might place
the act of the killing in a less criminal light ; but, the jury
being the sole judges of the weight of the testimony, we
must accept their verdict as final upon that question. This
being true, the verdict of guilty of murder in the second:
degree will have to be sustained.

It is insisted that the evidence adduced did not show
premeditation and deliberation on the part of defendant,
which would be necessary to constitute murder in the first
degree, and the jury should have been so instructed. The
information charged murder in the first degree. The ques-
tion of premeditation and deliberation were for the deci-
sion of the jury, and therefore it was proper for the court
to instruct on that phase of the case, leaving it for the
jury to decide. They found defendant guilty of murder in
the second degree, which eliminated the subjects of delib-
eration and premeditation. We find no just ground for
complaint in this part of the case.

It is complained that there was error in the exclusion
of offered testimony as to the condition of McKinzey as
. to whether he was excited at and during the time of his
assault upon the woman Craft. In this there was no error,
as that episode had passed and the woman was on her feet
before defendant appeared upon the scene. The proposed
evidence lacked the element of materiality.

It is next contended that the court erred in permitting
evidence tending to show that defendant had been guilty


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































