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Kersenbrock v. Boyes.

JOHN H. KERSENBROCK, APPELLANT, V. BURDETTE BOYES;
BLUE R1vEr POWER COMPANY ET AL., APPELLEES.

Frep FeprUary 27, 1914. No. 18,114.

1. Waters: IRRIGATION: CANCELATION OF WATER APPROPRIATIONS, The
irrigation law of 1911, authorizing the state board of irrigation to
cancel water appropriations not put to a “beneficial or useful
purpose,” applies to applications made both before and after the
passage of the act. Laws 1911, ch. 153, secs. 17-37.

2. : : : Varoity oF STATUTE. Under the irriga-
tion law of 1911 the authority of the state board of irrigation to
cancel an application to appropriate public water for irrigation
or power may be exercised after notice and an opportunity to be
heard, “if it appears that such water appropriation "has not been
put to a beneficial or useful purpose,” and the legislation is not
void because it applies to both past and future applications.

. AcqQuisIiTioN oF WATER RIGHTS. A vested right to
the use of public water for irrigation or power depends upon the
appropriator’s compliance with the conditions imposed by stat-
ute, and is not acquired by means of a certificate procured by
fraud from the state board of irrigatiomn.

4. : : . A feasible plan for applying public water
toa beneﬁclal use, undertaken and carried out in good faith by an
appropriator, is necessary to the acquiring of a vested right to a
statutory appropriation for irrigation or power.

5. : : . LimrratioNs Under the laws in force be-
fore the irrigation act of 1911 was passed, an applicant for an
appropriation of water did not, as a matter of right, have more
than ten years to comply with statutory conditions for acquiring
such an appropriation.

6. : STATE BOARD OF IRRIGATION: APPEAL. Upon appeal from an
order of the state board of irrigation, the inguiry is ordinarily
limited to the questions submitted to that tribunal.

7. Powers. The state board of irrigation is a

tribunal, quasi-judicial in its nature, with authority to perform
statutory duties in administering public waters, and is not dis-
qualified to hear a controversy between the state and an appro-
priator whose right is contested by the state.

APPEAL from the district court for Seward county:
EpwArp E. Goop, JUDGE. - Affirmed.
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B. F. Good, W. N. Henslcy and A. M. Bunting, for ap-
pellant.

Edwin Vail, Norval Bros. and J. J. Thomas, contra.
RoOsE, J.

The subject of controversy is the right of plaintiff to
use fos irrigation and power public water of the west fork
of the Blue river, where it crosses his land near the cen-
ter of the southeast quarter of section 32, township 9,
range 3 east, in Seward county. Plaintiff asserts that he
acquired water rights under two applications made to the
state board of irrigation, December 20, 1895, one for an
appropriation of 21/7 cubic feet of water a second for
irrigation, and the other for an appropriation of 105 cubic
feet of water a second for the generating of power for a
grist-mill and for the pumping of water for irrigation, in-
cluding the right to construct a dam five feet high at the
place described. A certificate evidencing the appropria-
tion for irrigation was issued to plaintiff May 20, 1907;
but no certificate showing an appropriation for power was
ever issued to him, though he pleads that he complied with
statutory conditions; that he performed the necessary
work and made the required improvements; that he ap-
plied public water to beneficial uses; that he acquired,
and still retains, the right sought under both applications;
and that his privilege of applying water to beneficial uses
still exists. .His claimg are resisted by the Blue River
Power Company and the state of Nebraska, defendants,
on the grounds that he never perfected his appropriations
by complying with statutory conditions; that he never
applied public water -to a beneficial use; that his certifi-
cate was procured by fraud ; that, even if he had used water
for irrigation, he abandoned the use in 1896, and thus lost
the right; that no certificate of appropriation for power
was ever issued to him, or such a right acquired; that
for more than ten years no beneficial use of public water
has been made under either application. The Blue River
Power Company, defendant, filed with the state board, Jan-
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uary 3, 1912, an application for an appropriation of 100
cubic feet of water a second for the purpose of operating
an electric power plant on the site described in plaintiff’s
applications, including the right to construct at the same
place a dam 15 feet high. Rival applicants having as-
sertéd the right to use the same public water at the same
site, the state board, February 13, 1912, directed plaintiff
to appear and show cause why his applications should not
be canceled. Upon a trial of the issues the state board
canceled both of the applications of plaintiff June 15,
1912, and he appealed to the district court for Seward
county, where the facts were fully pleaded. After the par-
ties on both sides had adduced proofs at great length, the
trial court found all of the issues in favor of defendants
and upheld the order of the state board. Plaintiff appeals
to this court for the relief denied below.

Plaintiff argues that the action of the state board in
attempting to cancel his water rights was premature. This
proposition is based on the ‘law of 1911, providing that
“immediately upon the passage and approval of this act, -
or as soon as possible, and as often thereafter as shall be
necessary, it shall be the duty of the state board to ex-
amine into the condition of every water appropriation
within this state,” and that, after a notice and an appear-
ance, “the said board shall hear evidence, and if it ap-
pears that such water appropriation has not been put to a
beneficial or useful purpose, or having ceased to be used
for such purpose for more than three years, the same shall
be declared canceled and anulled.” This statute went into
effect April 10, 1911. Laws 1911, ch. 153, secs. 17, 37.
Plaintiff insists that it operates prospectively only, and
permits bhim to make a beneficial use of water any time
within three years from the enactment of the statute, or
any time before April 10, 1914 ; that the board cannot can-
cel his water rights at an earlier date; that he is a ripa-
rian proprietor; that he spent large sums of money in
making improvements; and that he acquired vested rights
which cannot be taken away without the allowance of a
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reasonable time after the passage of the act to apply
water to beneficial uses.

It seems clear that the legislature, in passing the act of
1911, conferred upon the state board power to cancel
prior applications for appropriations of water without
waiting three years. The law was passed with an
emergency clause, making it effective upon its approval.
The state board was directed to act “immediately,” or “as
soon as possible,” and “as often thereafter as shall be
necessary.” The power to cancel exists after notice and
an opportunity to be heard, “if it appears that such water
appropriation has not been put to a beneficial or useful
purpose.” The terms of the statute, therefore, make it
clear that the power to cancel applies to former cases,
where “such water appropriation has not been put to a
beneficial or useful purpose,” within the meaning of the
law, and that it may be exercised after reasonable notice
and an opportunity to be heard. The power to cancel ap-
plications for failure of applicants to comply with statu-
tory conditions applies alike to the past and the future,
and on familiar principles the act of the legislature is not
for that reason void..

Did the state board in canceling the applications of
plaintiff deprive him of vested rights? He was notified
by the state board to appear and show cause why his ap-
plications should not be canceled. He had an opportu-
nity to make his defense. From an adverse order he ap-
pealed to the district court, where formal pleadings were
filed by all of the parties and where the cause was tried
according to established forms of procedure in courts of
justice. Plaintiff insists that the action of the state board,
if sustained, will deprive him of his investments, of his
site for a dam, and interfere with prospecting for miner-
als. Tt is true that he expended large amounts of money
in constructing a dam, in installing a pump, in convey-
ing water from the river to his land, and in drilling for
minerals. However, a vested right to the use of public
water, for irrigation or power, depends upon compliance
with the conditions imposed by statute. The certificate of
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_the state board that plaintiff had acquired an appropri-
ation of water for irrigation did not of itself create or
grant such a right. It was, at best, evidence of a water
right. Plaintiff made his applications under the act of
1895. Laws, 1895, ch. 69. Beneficial use of water was a
condition of his right to a certificate under that statute,
as well as under the act of 1911. His own testimony
shows that he made false statements to the state board
relating to his compliance with conditions on which a wa-
ter right for irrigation depends. He did not comply with
statutory obligations. His certificate was procured by
fraud. It granted no rights. While he pumped water out
of the river and conveyed it to his land, he provided no
practical means of distribution or of application to a “ben-
eficial use,” within the meaning of the irrigation law.
A feasible scheme of irrigation, as contemplated by stat-
ute, was wanting. Though the evidence is uncontradicted
that plaintiff has made no attempt at irrigation since 1896,
the finding of the trial court that he never applied any
water to a beneficial use for that purpose is manifestly
correct. It follows that in this respect he neither acquired
nor lost a vested right.

Plaintiff’s other application contemplated the construc-
tion and maintenance of a dam five feet high, the running
of a grist-mill, and the pumping of water for irrigation.
The conditions of acquiring rights under this application,
as indicated on its face, required plaintiff to begin the
work of construction by June 1, 1898, to complete it and to
apply waters to a beneficial use by September 1, 1899.
Proof of compliance with these conditions was never made,
and no certificate to that effect was ever issued. It has
already been shown that water pumped for irrigation was
not applied to a beneficial use. No grist-mill was erected,
and only a small quantity of feed was ground with water-
power. For a period of more than ten years before plain-
tiff was cited to appear before the state board, the dam
was not in a condition to generate power for the bene-
ficial uses of pumping water for irrigation or for running
a grist-mill. The evidence shows clearly that plaintiff dic
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not comply with statutory conditions or make a beneficial
use of public water under either application. A feasible
plan, undertaken and carried out in good faith, is neces-
sary to a vested right to a statutory appropriation of water
for irrigation or power. Within the meaning of the stat-
ute, plaintiff did not apply water to a beneficial use under
either application, and consequently he did not acquire a
vested right, which the state board could not cancel.

It is suggested that the act of 1895, under which plain-
tiff’s applications were made, did not limit the time to
apply water to beneficial uses. That act declares: “All
appropriations for water must be for some beneficial or
useful purpose, and when the appropriator or his successor
in interest ceases to use it for such purpose the right
ceases.” Laws 1895, ch. 69, sec. 18. Under any construe-
tion of the act, plaintiff did not have over ten years to
comply with statutory conditions. Farmers Canal Co. v.
- Frank, 72 Neb. 136. Even that period had expired before
the act of 1911 was passed, and before any action to can-
cel his applications had been taken by the state board.

This is an appeal to the district court from an order
of the state board, and is confined to the cancelation of
the applications made by plaintiff. His rights as a ri-
parian proprietor and an alleged trespass by the Blue
River Power Company upon his site for a dam are not
involved or considered.

It is further argued that the state is a party to the
proceeding, and cannot sit in its own case to cancel rights
which it has granted. The position is untenable. The
state board is a tribunal, quasi-judicial in its nature, with
authority to perform statutory duties in administering the
public waters of the state. Farmers Canal Co. v. Frank,
72 Neb. 136. The state board is impartial between plain-
tiff and the state. It is no more disqualified in this case
than a court in an action between an individual and the
state.

There is no error in the record.

' AFFIRMED.
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HAMER, J., dissenting.

Appellant is the owner of the southeast quarter of sec-
tion 32, township 9, range 3 east, in Seward county. He
has owned the land, as it is claimed, for more than 20
years. The west fork of the Blue river runs through it.
It is claimed there is plenty of water in that stream for
power purposes, as also for domestic use. The appellant
undertook to make use of the water in the west fork for
irrigation and power purposes. A certificate of appropri-
ation seems to have been issued to Kersenbrock by the state
board of irrigation May 20, 1907. Proof seems to have
been submitted November 20, 1900, and the application
had been made on the 16th day of March, 1898. The first
application was No. 211. On December 20, 1895, Kersen-
brock filed a second application, No. 214. This seems to
have been granted by the board, and gave him the right
to use 105 cubic feet a second for power purposes, and
the right to build a dam five feet above low-water mark
upon his land. In September preceding the applications,
Kersenbrock built a substantial dam across the west fork
of the Blue river at the point designated, and installed
a large amount of machinery, pumps and reservoirs, said
to have cost him in all about $8,000. He constructed res-.
ervoirs, flumes, and pumps and power-house. It is claimed
by the appellant that certificate No. 318, of date May
20, 1907, gives an undisputed right to construct the dam
and make a beneficial use of the waters for the purposes
set forth in the application. Tt is claimed that the appel-
lant has expended about $9,000 in the improvement men-
tioned, and it is alleged that he intends to continue the
prosecution of his work; that, while the dam is out of re-
pair, he is ready to repair it, and to replace in hispower-
house machinery designed to aid in the prosecution of
his work; that he intends to further develop the work
that he bhas begun.

On the 3d day of January, 1912, the Blue River Power
Company filed an application before the state board of ir-
rigation, drainage and highways for the right to use 100
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cubic feet of water a second out of the west fork of the
Blue river, and upon the same site covered by the above
applications of the appellant, Nos. 211 and 214. On Feb-
ruary 13, 1912, a notice was served upon the appellant,
Kersenbrock, citing him to appear on March 16 and show
cause why his rights under the above application should
not have been canceled. Kersenbrock appeared. A series
of hearings were had. Ultimately the board made an or-
der canceling Kersenbrock’s rights. He then appealed to
the district court for Seward county. That court rendered
a decree against him. He has appealed to this court from
the decree of the district court for Seward county. Sec-
tion 6797 Ann. St. 1911, provided, before its repeal: “All
appropriations for water must be for some beneficial or
useful purpose, and when the appropriator or his suc-
cessor in interest ceases to use it for such purpose the
right ceases.”

On the 4th day of April, 1911, this statute was amended,
and its substance so changed as to provide that immedi-
ately upon the passage and approval of this act, or as soon
as possible, and as often thereafter as shall be necessary, it
shall be the duty of the state board to examine into the
condition of every water appropriation within this state,
either by its secretary, assistant secretary, or superintend-
ents, and into the condition of all ditches and canals con-
structed or partially constructed within the state of Ne-
braska. There is a further provision that a report shall
be made, and that, if it shall appear that any water ap-
propriation has not been used for a beneficial purpose for
more than three years, then the state board shall appoint
a place and time of hearing, and shall serve notice upon
the person, association or corporation owning such water
appropriation, or owning such ditch or canal, or other
diverting works, to show cause by such time why the water
appropriation should not be declared forfeited and an-
nulled ; also that such notice shall be served upon the land-
owners under such appropriation ditch or canal. It is
urged that before the enactment of this statute there was
no specific statute of limitations fixing the time within
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which appropriators of water should make beneficial use
for the purpose indicated in their applications. It is con-
tended with much force that the grants heretofore issued
cannot be set aside for non-user, or for any other cause
until the appropriators are given their day in court. It is
said that the legislature fixed a time in the enactment
within which appropriators must make a beneficial use of
waters under their applications, and a tribunal in which
the appropriator has a right to be heard. It is objected
that the legislature attempted to enact a statute of limita-
tions, and to make it “effective immediately.” I do not
think this can be done. Prior to the passage of this act it
was possible for the appropriator to make an application
for the water and to apply it as best he could. This statute
should be construed in the light of the circumstances and
all the facts. The irrigators in this state are generally in
a new section of the state, and they are not able to do
what the appropriator did in this case—spend $9,000 in
the development of his plant. If the irrigator indicates
his good faith by the construction of a dam and ditch and
a pump, or other means of diversion, he ought to have a
fair opportunity to complete his plant, and his property
should not be summarily taken away from him. I am un-
able to agree with the'majority opinion that the state board
of irrigation, drainage and highways has the power to at
once cancel the appropriator’s right because he has been
slow to develop his property, or because he has been un-
fortunate in having his dam swept away by a flood. In
any event there should be a statute of limitations. No
such statute has been passed.

There should be a hearing before a court. The state
board of irrigation is not a court under our constitution,
and does not have authority to deprive any man of his
property.

In Whiffin v. Higgenbotham, 80 Neb. 468, it is said in
the syllabus: “Section 242 of the revenue act of 1903
(Comp. St., ch. 77, art. I) saves to the parties purchasing
land at tax sales held prior to the passage of that act all
rights, vested or otherwise, extended to them by the stat-
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ute in force when the purchase was made.” The principle
declared in that case is certainly applicable to this one.
Whatever right the appellant had prior to the passage of
this new act he still has until it is taken away from him
by a hearing in a court, and after the period provided by
a reasonable statute of limitations has expired. While
the statute of limitations may be changed, there must be
such a statute, and the period fixed must be reasonable.
In the body of the opinion in the Whiffin case it is said:
“We cannot presume that the legislature passed a mean-
ingless statute, and the only force which this section can
have is to save to the plaintiff and others in his position
every right given him by the old revenue law.”

In Vance v. Vance, 108 U. 8. 514, Mr. Justice Miller, de-
livering the opinion of the court, said that the time given
for the act to be done must be a reasonable time. The
right of a water appropriator is, and ought to be, quite as
substantial as the right of the owner of the legal title
to real estate.

In Farmers Canal Co. v. Frank, 72 Neb. 136, it is said in
paragraph four of the syllabus: “Non-user must be con-
tinued for a time equal to the statutory limitation upon
actions to recover the possession of real property, in order
to lose the right of appropriation.” In paragraph three of
the same syllabus it is said: “Under the facts in this
case, held, that the right of the Farmers Canal Company
and its successor, Roberts Walker, to the appropriation
of water awarded under the adjudication of the state
board of irrigation has not been lost by abandonment.”
It will be remembered in that case the work covered a
long period of time. Under the rule laid down in that
case, the appellant in this case, up to the time of the pas-
sage of the new act, was in quite as good condition as the
successful litigant in the Franl case. Shall the courts
protect a litigant in such a case as the Frank case, while
the legislature legislates another litigant out of existence
in such a case as the present one? The similarity of the
cases as to time is apparent. It is the difference in results



Vor. 95] JANUARY TERM, 1914. 417

Shearon v. Goff.

that tends to demonstrate a condition not readily under-
stood.

The new statute seems to add three years’ time within
which Kersenbrock may make a beneficial use of the water
under his rights. I am wholly unable to agree with the
majority opinion. It seems to’ authorize the destruction
of substantial property rights without a proper hearing.

THIRZA SHEARON, GUARDIAN, APPELLEE, V. J. ARTHUR
GOFF, APPELLANT.

FiLep FEBRUARY 27, 1914. No. 17,454.

1. Homestead: SELECTION: OCCUPANCY. Actual occupancy of lands or
town lots, within the limits defined by statute, by a husband and
wife at the time of the death of the fee-holding spouse will,
in the absence of clear and satisfactory evidence to the contrary,
be deemed a selection of the same from the separate property of
the decedent spouse as the homestead of the husband and wife.

: DESCENT. And, under the provisions of section 17, ch. 36,
Comp. St. 1911, such homestead, upon the death of the fee-holding
spouse, vests, eo instante, in the surviving spouse for life, with
remainder in the heirs of the fee-holding spouse, regardless of
whether or not there are children to be provided for by the sur-
vivor.

During the life of the owner of the fee of a
homestead the exempt character of the property depends upon
its occupancy as a homestead; but upon the death of the fee-
holding spouse a new title is created which vests, eo instante, in
the survivor for life, individually and unconditionally, free from
the right of the children of either spouse to a division of the
income therefrom.

4. Disafirmance. Guthman v. Guthman, 18 Neb. 98, examined, and
the dictum appearing on page 106, discussed in this opinion, is
expressly disafirmed.

APPEAL from the distriet court for Jefferson county:
LEANDER M. PEMBERTON, JUDGE. Reversed with direc-
tions.

95 Neb. 27
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Hartigan & Wunder and C. H. Denney, for appellant.
Heasty & Barnes, F. L. Rain and F. N. Prout, contra.

Fawcert, J.

Stella M. Goff, while the owner of the west half of the
northwest quarter of section 27, township 3, range 2, in
Jefferson county, died intestate, leaving her husband, de-
fendant herein, and Bernice Hartman, her daughter by a
former marriage, as her only heirs at law. At the time of
her death she and the defendant were occupying the 80
acres of land above described as their homestead. It was
incumbered by a mortgage of $1,650. Since the death of
his wife defendant has been in possession of the property
and has been receiving the rents and profits thereof.
Plaintiff as guardian of Bernice instituted this suit in the
district court for Jefferson county. She alleges, in sub-
stance, that Bernice is a minor under the age of 14 years,
and is the owner in fee and entitled to the possession of
the lands in controversy; that the estate of Stella M. Golf,
deceased, has been fully administered and the administra-
tor discharged, and prays that defendant may be required
to account for the rents and profits since the death of Mrs.
Goff ; that the title may be quieted in Bernice, and that she
be given possession of the premises. Defendant for answer
and cross-petition alleges that the beirs of decedent are
Bernice and himself, the former inheriting three-fourths
and he one-fourth of the estate, subject to his homestead
interest; denies that there is anything due the guardian
out of the rents and profits; prays that plaintiff’s petition
be dismissed, that his homestead interest in the property
in the sum of $2,000 be confirmed in him, that the inter-
ests of the parties be found as above set out, subject to his
homestead interest, that the land be partitioned, if it can
be equitably done, and, if not, that it be sold subject to
the mortgage, and the present worth of the interest of each
of the parties be determined and the money divided ac-
cording to such interests. Honorable F. N. Prout was ap-
pointed guardian ed litem of Bernice, and as such filed a
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reply and answer to the answer and cross-petition of the
defendant, in which he admits that at the time of Mrs.
Goff’s death she and defendant occupied the land in suit,
‘but denies that the same was occupied as a homestead;
admits the mortgage; denies that defendant is entitled to
the control of the land by reason of the fact that it is a
homestead ; alleges that Bernice has no property of any
character except the premises in controversy, and that her
guardian has supported, maintained and cared for her,
that if a homestead right exists the same is for the care,
nurture and protection of Bernice, and not for the use and
benefit of the defendant; admits the heirship of defendant
and Bernice in the proportions above stated; joins in the
prayer of plaintiff’s petition, and further prays that the
court fully protect the rights of Bernice, and that, in the
event it should be determined that defendant has a right
of homestead, and that the same must be sold under a de-
cree partitioning the same, the full value of the homestead
be impounded by the court and ordered invested under its
direction, and the income devoted to the care, nurture and
maintenance of Bernice, and upon the death of defendant
turned over to her or her guardian, that three-fourths of the
remainder of the proceeds of the sale be disposed of for the
use and benefit of Bernice. The district court found the
relationship of Bernice and defendant, and their inter-
iests in the fee simple title of the land, as above set out,
subject to the mortgage, and subject also to a homestead
right therein in favor of defendant, to the amount of
$2,000; that defendant by reason of his ownership of an
undivided one-fourth interest is entitled to partition; that
defendant is not the parent of Bernice, does not contribute
to her support, and is not entitled to the sole use and bene-
fit of the homestead interest in the premises, but should
share the same equally with Bernice. A referee was ap-
pointed, and, he having reported that the premises could
not be equitably partitioned, the land was sold, subject to
the mortgage, for $2,857. The case came on for hearing
on motion of plaintiff to confirm the sale. A rule was en-
tered for all parties to show cause by 4 o’clock the same
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day why the sale should not be confirmed. At that hour,
no objections having been filed, the court entered an order
confirming the sale, and ordering that the proceeds be ap-
plied, first, to the payment of the costs, including the fees
of the guardian ad litem and referee; that out of the resi-
due of the proceeds of the sale the homestead interest in
the sum of $2,000 be paid to the clerk of the court, to be
by him, under the direction of the court, invested in some
safe interest-bearing securities, and the income therefrom
equally divided between Bernice and defendant during the
lifetime of defendant, and at his death the full sum to be
paid to Bernice; that the residue of the proceeds of the
sale be divided, one-fourth to defendant and three-fourths
to plaintiff as guardian of Bernice. From this judgment
defendant has appealed.

As stated by counsel for plaintiff in their brief, but two
questions are involved in this case: “First. Did a home-
stead right exist in favor of defendant at the time of the
death of Mrs. Goff? Second. If such homestead right did
exist, is Mrs. Goff’s child entitled to any part of the in-
come therefrom?” We shall not spend any time consider-
ing the first point. The evidence is uncontradicted that at
the time of the death of Mrs. Goff she and the defendant
were husband and wife and were occupying the land as
their homestead. This being a fact, then the further fact
that a homestead right exists in favor of defendant is too
well settled in this state to require discussion. The na-
ture and extent of that homestead right is involved in the
second point.

Section 17, ch. 36, Comp. St. 1911, provides: “If the
homestead was selected from the separate property of
either husband or wife, it vests, on the death of the person
from whose property it was selected, in the survivor for
life, and afterwards in his or her heirs forever, subject to
the power of the decedent to dispose of the same, except
the life estate of the survivor, by will.” The contention
of plaintiff is that the homestead does not descend to the
surviving spouse, individually, for life, but that it descends
to the survivor and family; and Guthman v: Guthman,
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18 Neb. 98, 106, is relied upon to sustain this contention.
After considering the case, and at the close of the opinion,
it is said:* “It may not be out of place in this connection
to say, for the guidance of the lower courts, that the home-
stead set apart and assigned to the petitioner in this pro-
cceding must be held by her as well for the benefit of the
respondent, Minnie Ellen Guthman, during her minority,
as for herself, as a home, and while the same is rented out
during said minority the said Minnie Ellen will be entitled
to share equally with the petitioner in the net rental prof-
its thereof.” This language would seem to support plain-
tiff’s view; but an examination of the case shows very
clearly that the language used is entirely outside of the
question litigated and decided. In that case the plaintiff
filed her petition in the county court asking that her home-
stead be set off to her, and that her dower in the residue
of the decedent’s lands be admeasured and assigned. The
county court sustained her contention, over the objection
of the heirs, set off to her a quarter section of land as her
homestead, and held that she was entitled to dower in the
remaining lands of the decedent. On appeal to the district
court it was there held that the county court was without
jurisdiction to set apart the homestead to the petitioner,
and that, the case being one on appeal, the district court
was in like manner without jurisdiction. The judgment
of the county court was therefore reversed as to the as-
signment of the homestead, and affirmed on the question
of dower. On appeal to this court this judgment was en-
tered: “The judgment of the district court in so far as it
affirms the judgment of the county court is affirmed, and
in so far as it reverses the judgment of the county court
is reversed, and the judgment of the county court is in
all things affirmed.” This statement of the issues that
were tried and determined both in the district court and in
this court shows that the language quoted from the opin-
ion was dictum pure and simple. The section of the stat-
ute under consideration has been so frequently construed
by this court contrary to the dictum in Guthman v. Guth-
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man, supra, that we will refer to enough of the cases to
set that question at rest.

In Durland v. Seiler, 27 Neb. 33, our then and present
chief justice, in construing this statute, said: “During the
life of the owner of the fee the exempt character of the
property was made to depend upon its occupation as a
homestead. But upon his or her death a new title is
created which vests in the survivor for life uncondition-
ally.”

In Nebraske Loan & Trust Co. v. Smassall, 38 Neb. 516,
it is held that under this statute, “if the homestead was
selected from the separate property of either husband or
wife, it vests on the death of the person from whose prop-
erty it was selected in the survivor for life, and afterwards
in his or her heirs forever, etc. This life estate the sur-
vivor may mortgage, and the purchaser under the decree
of foreclosure will acquire the life estate.” The opinion
in that case was by Mr. Chief Justice Maxwell.

In Brichacek ». Brichacek, 75 Neb. 417, it is held that
under this statute “a homestead which was the separate
property of the wife, at her death, vests in her surviving
husband for life, and the wife has no power to limit or dis-
pose of the life estate of the survivor by will.”

In In re Estate of Fletcher, 83 Neb. 156, we held: “A
widow need not account to the estate of ber husband for
the rents and profits of their homestead which have ac-
crued subsequent to his death.” The opinion was by Root,
J. On page 159 it is said: “It is claimed that the widow
should account for rent received by her for the use of a
house and two lots in the city of Crete. The court found
that said property was the homestead of the deceased, and
that finding is sustained by the evidence. The widow, upon
her husband’s death, became seized of a life estate in said
homestead, and she need not account for the use thereof or
the rents accruing subsequent to her husband’s death.”

In In re Estate of Robertson, 86 Neb. 490, it is held:
“YWhere a woman, while living with her husband and chil-
dren upon certain real estate as the family homestead, be-
came insane, and remained in that condition until after
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her husband’s death, her husband had no power to divest
her of her interest in the homestead, by will.” The opin-
ion was by Letton, J. It shows that, while Robertson and
his wife were living together and occupying the property
in controversy as their homestead, Mrs. Robertson be-
came insane and was committed to an asylum. It is ap-
parent from a reading of the opinion that her insanity
was incurable. After she was confined in the asylum Rob-
ertson lived on the premises with another woman, and by
her had three children. He died testate. In his will he
devised a certain lot in Lincoln to his wife, and three-
fourths (and in a certain contingency all) of his real es-
tate to those three children, all of whom were minors. A
guardian ed litem for the widow was appointed by the
county court. As such guardian ad litem he filed an ap-
plication praying that he might be permitted to elect on
behalf of the widow whether to receive the provision of the
will or to have assigned to her dower interest in the real
estate and the provisions made for her by statute. He was
permitted to do so, and elected to renounce the provis-
ions of the will. He also prayed that the court assign to
the widow her life estate in the homestead and for the
assignment of dower. Appraisers were appointed, who
valued the residence property at less than $2,000, and set
the same apart as a homestead. The executor appeared
and objected to the report, setting out that the homestead
was worth more than $2,000, was not occupied as a home-
stead by the widow at the time of testator’s death, and
that it left nothing for the minor heirs as contemplated
by the will. The county court found for the petitioner,
and confirmed the proceedings; ordered that the widow
have possession of the homestead during her natural life,
and that the three minor heirs of Robertson share with her
in the rents, issues and profits of the homestead during
their minority. It also adjudged that the minors should re-
ceive the sum of $10 a month from the rents, issues and
profits of the homestead for their maintenance until fur- .
ther order. An appeal was taken from these orders to the
district court, where upon the same issues the objections
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of the executor were overruled; the order of the county
court confirming the report of appraisers and setting apart
the homestead to the widow was affirmed; the order giv-
ing to the minor heirs a share in the rents, issues and
. profits of the homestead was reversed; and it was ordered
that the guardian ad litem have possession of the property
as the homestead of the widow. From this judgment the
executor appealed to this court. We affirmed the judg-
ment of the district court in all respects, except as to the
order that the guardian aed litem have possession of the
property as the homestead of the widow, for the reason
that the guardian ed litem is a special guardian, appointed
solely for the purpose of carrying on litigation and pre-
serving the interests of his ward in matters pending be-
fore the courts; that he had no right to the possession of
the real property of his ward or to the rents and profits
therefrom ; that he gives no bond, and has only special du-
ties; that, for the purpose of taking care of the estate, a
general guardian should be appointed. The cause was re-
manded, with directions to modify the judgment upon that
point only. In the opinion, on page 493, it is said: “In
the case at bar, upon Robertson’s death the homestead, not
exceeding two lots in extent or $2,000 in value, vested at
once ‘in the survivor for life, and afterwards in his or her
heirs forever, subject to the power of the decedent to dis-
pose of the same, except the life estate of the survivor, by
will’ (citing the statute and several former decisions).
He could not take this right away from her by will with-
out her consent. National Bank of Commerce v. Chamber-
lain, 72 Neb. 469. Her insanity could make no differ-
ence. Weatherington v. Smith, 77 Neb. 363. The minor
heirs, either as devisees in the will or as legitimatized chil-
dren, were not entitled to participate with the widow in
the possession of, or in the rents and profits arising from,
the homestead. They were not members of her family, and
had no possessory interest in the property until her death.
The executor has shown no title to or right or interest in
the premises, and the widow alone is entitled to posses-
sion of the same during her natural life.”
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We might well stop here, but before doing so we call at-
tention to Hobson v. Huztable, on rehearing, 79 Neb. 340.
In the syllabus the rule is again announced that, “if a
homestead be selected from the separate property of a
married woman in her lifetime, upon her death intestate,
a life estate vests in the surviving spouse, and remainder
in the heirs of the deceased.” In the opinion by Judge
Root (then commissioner), on page 342, it is said: “The
title in the succession of a homestead is/not evidenced by
written grant, but arises from seisin, the family relation
and residence; and those facts take the place of the writ-
ten instrument that usually evidences the prior estate and
the one in remainder. The nature of the estate devolving
upon the heirs at the death of the fee-holding spouse is
settled as squarely as the decision of this court can estab-
lish any principle of law, and is not open to question.”
That estate is a vested estate in remainder, with right of
possession upon, and not until, the death of the owner of
the life estate, the surviving spouse. The estate thus
vested in the surviving spouse is a new and independent
estate, not dependent upon the general law in relation to
homesteads. During the lifetime of both husband and
wife, occupancy is an essential element in the right of
homestead. True, there may be a temporary absence from
even such a homestead, but a permanent cessation of oc-
cupancy as a homestead would destroy its homestead
character. Not so with the homestead right which vests
in a surviving husband or wife. By the operation of the
statute under consideration that homestead right is fixed,
absolutely, not during subsequent occupancy merely, but
during the life of the surviving spouse.

In Cooley v. Jansen, 54 Neb. 33, we held that the land
of which a man dies seised, which he has not devised, and
which during his life and at the time of his death was the
homestead of himself and family, “vests in the widow for
life, and remainder in the heirs, * * * and this is true
whether she, after the death of the husband, occupies the
property as a homestead or not.”
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A careful examination of all of the later cases in this
court shows that the dictum in Guthmaen v. Guthman, su-
pra, has never been adopted as a proper construction of
the statute, and such dictum is now expressly disaffirmed.
Under these decisions a surviving spouse takes a vested
life estate in the homestead as such surviving spouse for
his or her benefit, to the exclusion of the whole world.
This is the plain reading of the statute, and, as stated in
First Nat. Bank v. Reece, 64 Neb. 292, 297, “the right
thus vested in the survivor is not made to depend upon
whether any issue resulted from the marriage, but is given
regardless of whether there are children to be provided for
by the survivor.” It follows that the district court erred
in depriving the defendant of any portion of his home-
stead interest in the property in controversy or in attempt-
ing to place the same beyond his control.

Under our holding in Meisner v. Hill, 92 Neb. 4335, this
right of homestead in the defendant, as against the heirs
of the decedent, was not subject to the $2,000 limitation.
Hence, Bernice was not entitled, as an heir, to any portion
of the homestead until the death of the defendant. The
interests of the respective parties in the land were such
that defendant could not have been compelled to submit to
a sale of the 80 acres of land, which constituted his home-
stead, by partition or otherwise. He had a right to hold
it during his natural life and to enjoy the use of it or the
rents and profits arising therefrom. On the other hand,
he could not have compelled the owner of the remainder
estate to submit to a sale by partition or otherwise. A
remainderman may say to the owner of the life estate:
“You have a right to sell your life estate. Over that I
have no control. But you cannot sell the entire estate.
That is to say, you cannot sell my interest as a remainder-
man, even though you turn over to me a portion of the
proceeds arising from such sale. I prefer to wait until
your death and then take the entire estate.” If, therefore,
either of the parties to this suit had stood upon his or her
legal rights, the district court would have had no alterna-
tive but to dismiss plaintiff’s petition and defendant’s
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cross-petition. But the parties have seen fit to waive their
rights in this respect. It is well settled that a homestead
right is a purely personal one, which the owner may at any
time waive or renounce. In like manuner a remainderman
may sell his remainder estate. . Schuyler v. Hanna, 31
Neb. 307. In this case defendant has fixed the extent of
homestead which he chooses to assert, and asks that the
balance be distributed among the heirs of the decedent. He
has thereby waived his right to assert any greater home-
stead interest in the estate. The plaintiff has asked that,
if her contention that defendant has no homestead inter-
est in the property be decided adversely to her, and the
property sold, the proceeds may be distributed among the
heirs. The district court held adversely to her on her con-
tention above noted, and ordered the property sold under
the ordinary proceedings in partition. It was sold. The
money was brought into court for distribution. An order
was entered requiring the parties to appear by a certain
hour and show cause why the sale should not be confirmed.
Neither of the parties interposed any objection, and the
sale was duly confirmed, and a deed ordered to the pur-
.chaser. Under these circumstances the court is justified
in holding the parties to a result which they have jointly
produced, and in distributing the proceeds of the sale ac-
cording to law. In making that distribution, we start out
with $2,000 as the value of defendant’s homestead interest
in the land; that is to say, the value of his life estate.
He is not entitled, however, to have this full sum paid to
him, as that would be to divest the owner of the remainder

. of all interest in that portion of her mother’s estate repre-
sented by this valuation of the life estate. Defendant hav-
ing consented that the land be sold and the proceeds from
its sale divided, the court should ascertain the present
cash value of his life estate of $2,000, based upon his age
and expectancy of life, and order paid to him such pres-
ent cash value. The remainder of the proceeds arising
from the sale should be divided between the defendant and
the plaintiff in the proportion of one-fourth to the defend-
ant and three-fourths to the plaintiff, as guardian.
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The judgment of the district court is reversed, with di-
rections to ascertain the present cash value of defendant’s
life estate of $2,000, and distribute the proceeds of the sale
as above indicated.

REVERSED.

Rose and HaMER, JJ., dissent.

EMmMA KRECEK, APPELLEE, V. SUPREME LODGE OF IFRATELR-
NAL UNION OF AMERICA, APPELLANT.

Fep FpsruAary 27, 1914, No. 18,158.

1. Appeal: MoTioN FoR DIRecTEp VERDICT: FiInpING. Where, at the
close of the trial of a law action, each party moves for a directed
verdict, the finding of the court takes the place of a verdict by the
jury and will be so treated on appeal.

2. Insurance: BENEFICIAL ASSOCIATION: DUES: }\IOTICE T0 AGENT. The
secretary of a subordinate lodge of a fraternal beneficiary as-
sociation, who receives the payment of dues from the members
and forwards same to the company, is considered the agent of
the company for that purpose, and the company will, ordinarily,
be presumed to have knowledge of all facts known to such
secretary in regard to the standing of members whose dues he so
receives and forwards.

3. : : : . But, when the applicant for mem-
bershlp conspires with the secretary and others of the subordinate
lodge to deceive the company and to withhold from it knowledge of
facts disqualifying the applicant for membership, the presump-
tion of knowledge of such facts on the part of the company is
overcome.

MEMBERSHIP: PROHIBITED OCCUPRATIONS: FRAUD.
Where the membership of a fraternal beneficiary association have
determined as a mutual organization, and so declared in the con-
stitution of the society, that persons engaged in a particular
occupation shall be ineligible to membership, on any terms, the
power to admit a person engaged in such prohibited occupation
to membership, or to ratify such membership when illegally
gained, does not exist in either the supreme officers of the society
or in any local lodge thereof.

5. : : : : : ESTOPPEL. And in such
a case the payment by one so admitted, of dues and assessments
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to a local lodge of the society, cannot have the effect of validating
his membership; nor will it estop the company from denying
liability after his death, whether the officers of the local lodge,
at the time of receiving such dues and assessments, had or had
not knowledge of the fraud practiced by him in gaining and
retaining such membership.

ArPEAL from the district court for Douglas county:
WILLIS G. SEARS, JUDGE. Reversed with directions.

Edward L. Bradley, Allen & Webster and H. H. Bowes,
for appellant.

A. H. Murdock, contra.

Fawcerr, J.

- Plaintiff was beneficiary in a membership certificate
issued by defendant on the life of her hushand. After
his death she brought this action in the district court for
Douglas county, and from a judgment in her favor for the.
amount of such certificate defendant appeals.

At the close of the trial each party moved for a di-
rected verdict. Under such circumstances the ﬁndmg of
the court takes the place of a verdict of the jury, and:
should not be set aside unless upon the whole record it:
appears to be clearly wrong. ,

The principal contentlon of the defendant is that deced-
ent was not eligible to membership, and that his member-
ship certificate was procured by fraud and is therefore
void. Under the constitution and rules of the order a
saloon-keeper or bartender was not eligible to member-
ship. In the application the decedent stated that his oc-
cupation was a “can maker.” The evidence is clear that
this answer was knowingly and wilfully false, and that
at the time of giving this answer and signing the applica-
tion the applicant was a saloon-keeper, or a bartender in
a saloon. In stating his occupation, in his medical ex-
amination, there is written “sal.” These letters were
crossed out and the words ‘“can maker” written in. A sis-
ter of the decedent was at the time secretary of the locak
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lodge. She testified that she noticed the change in occupa-
tion in the medical examiner’s certificate, and shows that
she understood why the change was made. She was asked:
“Q. You knew when you read that, knowing that he was
a bartender, that somebody had started to write ‘saloon’
and had crossed it out? A. I saw they started to write
something; I don’t know what, doctor started to do that;
1 didn’t, haven’t I been telling you that I knew the busi-
ness he was in? I didn’t notice particularly what they
started to write in, saloon or saloon-keeper, I expected the
doctor made a mistake, he knew him well, and was going
to tell the truth; I expected he started to write something
else; T knew it would not do to tell that.” She also testi-
fied that after her brother’s death she had a conversation
with Mr. Bradley (one of the attorneys for defendant),
“in which he asked me whether or not my brother, the de-
ceased James Krecek, had been engaged as a bartender
prior to the time that he joined the defendant order, and
in which I told him that he-hadn’t been a bartender and
had never been anything, but was a can maker until after
he joined the order. My purpose was to conceal the real
facts.” In the light of this testimony, showing the part
taken by decedent’s sister, who was secretary of the local
lodge and the one who forwarded the application to the
supreme officers, and considering the fact that, as she says,
the doctor knew the decedent well, “and was going to tell
the truth’’ until he was stopped eitber by the decedent or
his sister, secretary of the lodge, the fraud attempted to
be perpetrated upon the society is most glaring.

It is too evident for serious thought to the contrary that
the examining physician started to give decendent’s true
occupation of saloon-keeper; that after writing the first
three letters it either dawned upon him or was suggested
by the applicant that if that occupation were given he
could not be admitted as a member of the order, and so the
‘change was made. It is claimed that the medical exam-
iner was the agent of the supreme lodge. This contention
is not sound. He was not appointed examiner by the su-
preme lodge, but was selected by the local lodge, of which
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applicant’s sister was secretary. He was not even a bene-
ficial member of the order, but had been admitted simply
as a “social” member, evidently, as stated by counsel for
defendant, for the purpose of securing the business of the
local lodge. The sister of decedent did not continue in the
office of secretary of the local lodge until the time of Kre-
cek’s death, and the secretary who succeeded her prob-
ably did not know that he was engaged in a prohibited oc-
cupation. His assessments were regularly paid into the
local lodge for several years thereafter, and forwarded to
the supreme lodge. There is no evidence to show that dur-
ing any of the time that Krecek held his certificate of
membership in the society any officer of the supreme
lodge had the slightest knowledge or notice of the fact that
Krecek was engaged in an occupation prohibited by the
constitution of the order. Under the circumstances it
would be a travesty upon justice to compel the members
of the order generally to be assessed to pay the death’
claim on a membership gained through such fraud and
deceit. The fact that some of the members of the local
lodge knew of his occupation does not change the matter.
They were not the persons charged with any official duty
in relation thereto. ‘

The language of Barnes, J., in Wilhelm v. Order of
Columbian Knights, 149 Wis. 585, 588, is very appropriate
to this case: “We have here a case where the agent of the
defendant, and the insured and the beneficiary, his wife,
entered into a conspiracy to defraud the defendant by se-
curing a policy of insurance by means of false representa-
tions, a policy which they knew could not be obtained if
the truth were disclosed. If we were without precedent
for our guidance, we would have little inclination to make
the court the fourth member of that conspiracy by assist-
ing in the consummation of the fraud, but we are not.
This case comes squarely within the decision in Hanf v.
Northwcestern Masonic Aid Ass’n, 76 Wis. 450, and it
would be superfluous to say anything more about this
branch of it.” If we were to substitute the doctor and de-
cedent’s sister for the beneficiary in the case at bar, we
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would have an exact parallel with the Wisconsin case.
The fact that the wife of decedent is not shown to have
participated in the fraud by which he obtained his certifi-
cate of membership is immaterial. Whether she then
participated in the fraud or not, she is now attempting to
avail herself of the benefits of that fraud. All of the par-
ties who participated in the fraud were responsible for its
results, and certainly neither the insured nor any one
claiming under him should be allowed to say that the de-
fendant must be presumed to know the facts which they
" had succeeded in keeping from the knowledge of its su-
preme officers, and that defendant has waived the objec-
tion to his occupation because of a constructive knowledge
of facts which by the very conduct of the conspirators it
was prevented from actually acquiring.

But, it is said that for about ten years after the deced-
ent’s sister ceased to be secretary of the local lodge Kre-
cek regularly paid his assessments, which were received
and forwarded to defendant; that during that time there
were various secretaries and other officers of the local
lodge who did not participate in the fraud, but who knew
of the disqualification of the insured, and who received
the money from time to time and forwarded it; and that,
under numerous decisions of this court, defendant cannot
now assert the fraud practiced upon it in gaining admis-
sion to membership as a defense to this action. But none
of the authorities cited sustains such a contention. They
are all cases where, at the time of becoming a member, the
applicant was eligible to membership, but by reason of
some act of his after gaining admission his right to remain
a member became forfeited; as in Modern Woodmen of
America v. Colman, 64 Neb. 162, and, on rehearing, 68
Neb. 660; also, Pringle v. Modern Woodmen of America,
76 Neb. 384, and, on rehearing, 388. In those cases it is
held that a subordinate lodge of a mutual benefit society
and its clerk or secretary, who is designated by the su-
preme lodge to receive and forward dues and assessments,
are agents of the supreme lodge, and that the collection
of dues and assessments from a member of the order by
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the clerk of the subordinate lodge, with full knowledge
of any forfeiture of the member’s right to continue his:
membership, amounts to a waiver of the forfeiture. We
have no disposition to recede from the rule announced in
those cases, but they rest upon a radically different foun-
dation from the case at bar. In the case we are consider-
ing, Krecek could not, under the constitution of the so-
ciety, become a member of the order. The membership-
of this society having determined as a mutual organiza-
tion, and so declared in the constitution of the society, that
saloon-keepers and bartenders are ineligible to member-
ship, on any terms, the power to admit them to member-
ship, or to ratify their membership when illegally ad-
mitted, did not exist in either the supreme officers of the
society or in any local lodge thereof. It follows, there-
fore, that the local lodge could not admit the decedent to-
membership, nor could the supreme officers of the society
ratify its act in so doing, nor could they continue him in
membership, for the reason that any attempt to do so was
prohibited by the constitution, over which they had no
control, and not by any mere by-law which they had en-
acted. When the constitution of one of these societies pro-
vides in unmistakable terms that a person engaged in a
certain business cannot become a member of the society,
and that if, after becoming a member, he enters upon such
prohibited occupation, the doing so “shall ipso facto for-
feit all rights as a member of this order,” and that his
certificate shall thereby become absolutely null and void
without any action on the part of his local or supreme:
lodge, and that the payment by him of any dues and as-
sessments thereafter shall not have the effect of waiving
such forfeiture or reinstating such certificate-holder to
any rights, benefits or privileges as a member, the society
cannot be made liable by estoppel or waiver, for the rea-
son that he could not be admitted to membership, or per-
mitted to remain a member, by the most solemn affirmative
action on the part of either the supreme officers or the
local lodge of the society. The rule is well settled that no-
95 Neb. 28
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one can gain anything by estoppel or waiver that he could
not have gained by affirmative action or contract.

The defendant by its answer concedes the right of the
plaintiff to recover the amount of the assessments paid
into the society by the decedent during his lifetime. These
amounts, together with interest, are all that plaintiff is
entitled to recover. The judgment of the district court is
therefore reversed and the cause remanded, with directions
to ascertain the amounts paid in by the decedent in his
lifetime as assessments upon his certificate of member-
ship, and to render judgment therefor in favor of plaintiff,
together with interest on the sums so paid, from the dates
when such payments were made to the time of the origi-
nal trial of this action in that court, defendant to recover
its costs since the filing of its answer in the court below.

REVERSED.

SEDGWICK, J., dissenting.

I cannot concur in the opinion of the majority in this
case, because it is not in harmony with the former decis-
ions of this court, and makes the rights of the beneficiaries
and policy-holders in these fraternal benevolent associa-
tions absolutely uncertain in a most important and vital
matter. The majority opinion says: “When the constitu-
tion of one of those societies provides in unmistakable
terms that a person engaged in a certain business cannot
become a member of the society, and that if, after becom-
ing-a member, he enters upon such prohibited occupation,
the doing so ‘shall ipso facto forfeit all rights as a mempber
of this order, and that his certificate shall thereby be-
come absolutely null and void without any action on the
part of his local or supreme lodge, and that the payment
by him of any dues and assessments thereafter shall not
have the etfect of waiving such forfeiture or reinstating
such certificate-holder to any rights, benefits or privileges
as a member, the society cannot be made liable by estoppel
or waiver, for the reason that he could not be admitted to
‘membership, or permitted to remain a member, by the
most solemn affirmative action on the part of either the
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supreme officers or the local lodge of the society.” The
provision of the constitution that “if, after becoming a
member, he enters upon such prohibited occupation, the
doing so ‘shall ipso facto forfeit all rights as a member
of this order,” and that his certificate shall thereby become
absolutely null and void without any action on the part
of his local or supreme lodge,” is, of course, rightly con- -
sidered by the majority as effectual to terminate the mem-
bership of the insured and cancel his rights as such meni-
ber, as much so as the “prohibited occupation” would be
effectual to prevent his “becoming a member.” It makes
no difference when he enters upon the prohibited occupa-
tion. If he does so before he applies for membership, he
cannot become a member. If he does so after becoming a
member, his membership ipso- facto ceases.

In this case, a very few months after Mr. Krecek had
been admitted to membership in the local lodge through
the fraudulent conduct of the officers of that lodge, those
" officers who participated in that fraud ceased to hold
their official positions, and other members of the lodge
who had nothing to do with assisting Krecek to become a
member became the officers of the lodge. Ior the 10 years
following, the officers of the lodge were disinterested, and
were, so far as this evidence shows, constantly endeavor-
ing to do their duty as such officers. They received the
dues from Mr. Krecek regularly and remitted them to the
supreme lodge, and so, if we say that the admission of
Mr. Krecek into the lodge was in its inception fraudulent,
the question is as to the right of the association to receive
his dues, recognizing him as a full member of the lodge
for 10 successive vears, knowing his occupation, and then
upon his death refuse further to recognize his beneficiary.
During these 10 years he was following the prohibited
occupation. Such conduct on his part ipso facto forfeited
his rights under his contract. *The majority opinion says
that he could not be “permitted to remain a member, by
the most solemn affirmative action on the part of either
the supreme officers or the local lodge of the society.”
This is in direct conflict with the holding in Pringle v.
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Modern Woodmen of America, 76 Neb. 384, and, upon
rehearing, 388. Pringle’s certificate of membership con-
tained the provision “that it shall become null and void if,
while such a member, he shall become convicted of a fel-
ony.” This statement in the opinion is a brief summary
of the effect of the clause in the constitution and certifi-
cate, which were substantially the same as the provision
of the constitution and certificate in the case at bar. Mr.
Pringle was convicted of a felony. After he was arrested
for the offense, and before the trial, “he deposited with
the clerk of the local camp a sum of money sufficient to
pay his dues and assessments, thereafter to accrue, for the
term of four months and directed the clerk so to apply it
as such obligations should mature. This direction the
clerk obeyed by remitting the required sums monthly to
the head camp; such remittances being made all, or nearly
all, of them after the conviction and with the knowledge
by the clerk of that fact.”” About six months afterwards
Mr. Pringle died in the penitentiary. If anything could
forfeit the rights of membership in these associations, it
would seem that to commit a felony and suffer conviction
and imprisonment for the crime would forfeit such rights,
and that his certificate would “thereby become absolutely
null and void without any action on the part of his local
or supreme lodge.” But this court held that the deposit
of the dues with the clerk of the subordinate lodge and
paying those dues to the supreme lodge by the clerk, while
the insured was being prosecuted for felony and was suf-
fering imprisonment therefor, was a waiver of the forfei-
ture, and the beneficiary was allowed to recover. After
Mr. Pringle’s death “an officer or agent of the head camp
made or attempted to make a tender to the plaintiff of the
sums accepted as dues and assessments after the date of
conviction,” and the court said: “In our view of the mat-
ter the fact is not material.” The court also quoted from
Modern Woodmen of America v. Colman, 64 Neb. 162:
“Jt is a settled law of this state that if a beneficiary in-
surance association, like the plaintiff in error in this ac-
tion, continues to collect dues and mortuary assessments
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from a member who has forfeited his beneficiary certifi-
cate, after knowledge of such forfeiture by its officers or
agents intrusted with the duty of making assessments, it
shall be held to have waived such forfeiture, without re-
gard to any restrictions or limitations incorporated in
its certificates of membership or by-laws with respect to
the power or authority of such persons to make such waiv-
ers.” To be convicted and imprisoned for felony cannot
be regarded as a less serious ground for forfeiture than
to be the keeper of a saloon. At all events, the keeper of
a saloon was not so seriously regarded by the lodge of
which Mr. Krecek was a member, the members of which
were natives of Bohemia, and were familiar with saloons
and saloon-keepers, and regarded them quite favorably as
the officers of the supreme lodge well knew. Notwith-
standing the majority opinion emphatically states that
“if, after becoming a member, he enters upon such pro-
hibited occupation, the doing so ‘shall ipso facto forfeit
all rights as a member of this order,” and that his certifi-
cate shall thereby become absolutely null and void with-
out any action on the part of his local or supreme lodge,”
it does not admit that it is overruling Pringle v. Modern
Woodmen of America, supra, but says, “We have no
disposition to recede from the rule announced in those
cases,” thereby, as it seems to me, making it impossible to
foretell what the decision of this court will be in subse-
quent cases.

The object is to prevent convicts and saloon-keepers
from being members, because the risk is supposed to be
greater, and the limitation expressly applies alike to those
who are trying to get in and to those who are trying to
remain in. A saloon-keeper or convict cannot becoeme a
member. If a member becomes a convict or saloon-keeper,
his membership “ipso facto” ceases. Our former decisions
are that knowledge on the part of the local officers, who
receive and forward dues, that the applicant is, or that
the member has become, a saloon-keeper or convict ig
through such local officers notice to the supreme officers,
and through the supreme officers notice to all whom they
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represent and for whom they act. And to receive dues
implies an agreement on the part of all these to waive the
objection or forfeiture, and that if the local officers, the
supreme officers and the policy-holders agree to waive the
objection or forfeiture, and receive money on that agree-
ment, the waiver is valid and the beneficiary can recover.
This holding is now reversed without conceding that the
law is changed, but with a solemn statement that we ad-
here to our former decisions. The attempted distinction
that the disqualification of a convict or saloon-keeper to
become a member cannot be waived, while the disqualifica-
tion to remain a member can be waived, is a distinction
without a difference, and cannot be relied upon by intelli-
gent business men, and is so clearly without any basis in
these contracts of membership that the profession will not
be justified in relying upon it as settled law of this state in
advising their clients in the adjustment of their claims.

I am not mow attempting to discuss the question
whether it would be more reasonable and logical to hold
that such forfeitures cannot be waived than to hold that
they can be so waived. Undoubtedly substantial reasons
can be urged for either position. Until the present case,
the theory has been that public policy favored the view
" that they can be waived. The constitutions and by-laws
of such associations are generally quite formidable docu-
ments, and, together with the certificate-of membership,
contain a multitude of provisions and requirements that
are well understood by the promoters of the association
and its supreme officers, but not always fully compre-
hended by those who accept such insurance and pay the
dues. The dues paid by the insured benefit all policy-
holders, and the policy-holders select the supreme officers
to represent and act for them. It is conceded that the
supreme officers are bound by notice to the local officers
who receive and forward the money paid by the certificate
holder. The majority opinion says that notice to the local
officers is notice to the supreme officers who receive the
money from them, and there is some reason to conclude
that the general policy-holders, who benefit by the receipt
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of these dues, should be held responsible for the acts of
the supreme officers whom they choose to conduct their
business for them. Notice to the local officers who remit
this money being notice to the supreme officers who receive
it, there is some reason for holding that notice to these
supreme officers is notice to the other policy-holders who
selected them and for whom they act, and that the waiver
of forfeiture by these supreme officers is waiver by their
superiors, the general policy-holders.

On the other hand, it may well be suggested that, the
association being mutual, and each policy-holder being in
a sense a partner with all others, their solemn agree-
ment among themselves that they shall not be liable to
contribute to the beneficiary of a convict in the peniten-
tiary or the keeper of a public saloon should be respected,
and ought not to be considered waived by receiving and
appropriating dues paid by the insured, when their con-
tract expressly provides that the receipt of such dues shall
not constitute such waiver.

But there should be certainty in the law, and one posi-
tion or the other should be adopted and adhered to, so that
all parties may know, or be advised, as to their rights.
The law, which heretofore was supposed to be definite, is
now most unfortunately rendered wholly uncertain.

LerTON, J. I think the opinion inconsistent with cases
cited in Judge Sedgwick’s dissenting opinion.

BUFFALO COUNTY, APPELLEB, V. KBARNEY COUNTY; JOEL
HULL, APPELLANT,

FirLep FEBRUARY 27, 1914, No. 17,274.

1. Counties: BripGE REPAIRS: LIABILITY: LAW GOVERNING. The lia-
bility of counties, which are separated by a stream, for repairs
of a bridge over such stream, when there is no contract between
the counties, is fixed by the statute existing at the time the re-
pairs are made. State v. Kearney County, 12 Neb. 6.
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2. : : . In such case the fact that the
bridge was bullt before the statute which fixes the liability of the
counties was enacted is immaterial, as it is within the power of
the legislature to change the statute governing the liability of
the counties for repairs thereafter made.

APPEAL from the district court for Kearney county:
HARRY S. DUNGAN, JUDGE. Affirmed.

Joel Hull, M. D. King, J. L. McPheely and Brown, Baaz-
ter & VanDusen, for appellant.

E. B. McDermott and H. M. Sinclair, contra.

SEDGWICK, J.

The county of Buffalo filed a claim with the county board
of supervisors of the county of Kearney for one-half of
the costs of repairs upon a bridge over the Platte river,
which separates the two counties. The claim was allowed
by the county board, and Joel Hull, as a citizen and tax-
payer of Kearney county, appealed to the district court
for that county. Upon trial to the court without a jury,
the court found in favor of the plaintiff, Buffalo county,
and entered a judgment accordingly, and the said Joel
Hull has appealed from that judgment to this court.

The bridge is the same as was involved in State v. Kear-
ney County, 12 Neb. 6; Buffalo County v. Kearney Coun-
ty, 83 Neb. 550; 'Buﬂ”alo County v. Hull, 93 Neb. 586. In
the case at bar the repairs were made in 1907 and 1908.
So far as we can see, the question which it is now sought
to present to this court was determined in each of the
two cases last above cited. The appellant, however, con-
tinues to insist that, since the bridge was built in 1874,
and was built wholly by Buffalo county, when there was
no statute fixing the liability of counties separated by a
stream for the construction or repairing of bridges over
such stream, and because the bridge is used, as he says,
more by the people of Buffalo county than by the people
of Kearney county, and there have been changes in the
settlement of both counties, and various people have pur-
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chased and improved property in Kearney county, relying
upon the obligation of Buffalo county to maintain this
bridge, that for all these and similar reasons some sort of
contract has arisen, not very clearly defined in the briefs,
by reason of which the legislature of the state has no
power to regulate by subsequent legislation the liability
of the respective counties in the maintenance of the bridge.
In the case last cited the law was stated in the syllabus:
“The liability of adjoining counties for repairs of a bridge
over a stream between them is fixed by statute, and it is
within the power of the legislature to alter or amend the
statute in that regard. The conditions and extent of the
liability depend upon the statute in force when such re-
pairs are made and the liability incurred.” This state-
ment of law is not discussed in the briefs. The appellant
appears to ignore it as not applicable. We are still un-
able to see why it is not applicable, and why it does not
dispose of the matters presented by the appellant in the
brief. A county is a political subdivision of the state,
created by the legislature; it is wholly the creature of the
legislature, and its powers and rights and liabilities are
fixed by the statute, and are subject to change by the legis-
lature from time to time. The statute in force when these
repairs were made provides that a bridge over a stream
which separates two counties, and which was built by one
of the counties, must be repaired jointly by the two coun-
ties, and no reason is suggested in the brief why this is not
valid legislation.  Buffalo County v. Hull, supra, and
cases there cited. No such statute existed when the re-
pairs were made which are considered in State v. Kearney
County, 12 Neb. 6, and the court there decided that Kear-
ney county was not liable for such repairs. The court,
however, in that early case, relating to this same bridge,
adopted the principle that the liability of the respective
counties depended upon the statutes existing at the time
the repairs were made. Laws 1879, p. 142, amendatory
of ch. 47, Rev. St. 1866, which fixed the liabilities of ad-
joining counties under such circumstances, was quoted
in the opinion, and the court said: “In 1881, section 88
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was amended, limiting its application to bridges which
have been built, or may hereafter be built by co-operation
of two counties separated by a stream. Its provisions,
therefore, do not apply to the bridge in question.” The
statute does not create a contract between the citizens
of respective counties and the rights of respective counties
in no sense depend upon a contract, but depend upon the
law of the state existing at the time the repairs were
made. The matter rests with the legislature, and if the
present law is unjust or unfair in any respect, as the ap-
pellant insists, the remedy is with the legislature. All of
the matters discussed in the brief, so far as we can see,
depend upon this question.

The district court appears to have followed our for-
mer decisions, and its judgment is

AFFIRMED.

SUSAN INGLEHART, APPELLEE, V. OMAHA & COUNCIL BLUFFS
STREET RAILWAY COMPANY, APPELLANT.

Foep FeBrUARY 27, 1914. No. 17,397.

1. Carriers: INJURY To PASSENGER: EvVIDENCE oF CusToM. The evi-
dence was conflicting as to whether the defendant's car had
stopped at a certain place before the plaintiff had attempted to
alight therefrom. The defendant furnished evidence tending to
show that this was not the regular nor proper stopping place, and
that the car was not stopped there on this. occasion, but plain-
tiff attempted to alight from the car while it was in motion. Held, ‘
That evidence that defendant’s cars frequently stopped to allow
passengers to alight at the place specified was competent as bearing
upon the probability of plaintiff’s evidence that the car had stopped
before she attempted to alight, and that such evidence should be
considered by the jury, although it was not sufficient to prove a
uniform and established custom.

2. Appeal: INSTRUCTIONS: NONPREJUDICIAL ERROR. In such case it
would be erroneous to instruct the jury that they must determine
the competency of such evidence, but the error would be without
prejudice to the defendant. To reject such evidence would be
prejudicial to the plaintiff only.
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APPEAL from the district court for Douglas county:
WiILLIAM A. REDICK, JUDGE. Affirmed.

John L. Webster and W. J. Connell, for appellant.

Brome & Brome and W. C. Fraser, contra.

SEDGWICK, J.

The plaintiff recovered a judgment against the defend-
ant in the district court for Douglas county for damages
caused, as she alleged, by the negligence of the defendant,
whereby she was thrown down and injured in attempting
to alight from one of defendant’s cars. The plaintiff noti-
fied the conductor that she wanted to leave the car at the
intersection of Fortieth and Hamilton streets, in the city
of Omaha, and she alleged that defendant stopped the car
upon the curve at a point where it was customary and
usual to stop for the purpose of permitting passengers to
alight therefrom, and that while she was in the act of
alighting from the car defendant’s servants “suddenly
started said car forward, throwing plaintiff to the street.”
The defendant denied that the car had come to a stop, and
alleged that plaintiff “stepped from the running-bhoard to
the street while the said car was rounding the curve at
Fortieth and Hamilton streets, * * * and before said
car had reached the regular stopping place at the far side
of said intersection.”

The defendant presents two assignments of alleged error
in the brief: First. “The court erred in receiving evi-
dence tendered by the plaintiff tending to show that the
north-bound cars sometimes stopped while rounding the
curve on Fortieth and Hamilton streets for the purpose of
permitting passengers to alight therefrom.” Second. “It
was for the court to decide on the defendant’s objections
to the admissibility of said evidence whether the evidence
was competent, material or relevant. It was error for the
court to rule that the evidence was competent, relevant
and material, and afterwards instruct the jury that it
might or might not attach any weight to the evidence, or
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that the jury might decide whether the evidence was rele-
vant or material to any point at issue in the case.”

We think that the evidence complained of was properly
received. The principal question was whether the car
was stopped upon the curve. The plaintiff contended that
she was attempting to leave the car while the car was
stopped, and the defendant answered with the contention
that the car was not stopped on the curve, and that plain-
tiff was attempting to alight while the car was in motion.
There was a sharp conflict in the evidence upon this dis-
puted point. While evidence that the car frequently
stopped at that point for the purpose of allowing passen-
gers to alight would not of itself prove that it did so
upon this occasion, still in view of the defendant’s evi-
dence that the car had not yet arrived at its proper stop-
ping place, the evidence complained of had a bearing upon
the probability of plaintiff’s evidence that the car had
stopped at the point when she attempted to alight. See,
Norfoll: & A. T. Co. v. Rotolo, 195 Fed. 231, and cases
there cited.

The instruction complained of in the second assign-
ment of error was as follows: “Whether or not the cus-
- tomary place of stopping the cars at Fortieth and Ham-
ilton streets was at the entrance of the curve, at some
point on the curve, or beyond the curve on Hamilton street,
is not material in this case upon the question whether or
not defendant was negligent. * * * But the evidence
upon the question of the customary stopping place may
be considered by you with the other evidence in determin-
ing whether or not the car stopped before plaintiff at-
tempted to get off, if in your judgment it has a bearing
upon that question.” If we should consider that this in-
struetion submitted to the jury the question of the com-
petency of the evidence, which is by no means clear, still
the instruetion was without prejudice to the defendant.
If the jury rejected the evidence “of the customary stop-
ping place” as having no bearing upon the fact in dis-
pute, this might be prejudicial to plaintiff, but not to de-
fendant. It is suggested that the evidence was not suffi-
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cient to prove the custom. It is said that “to establish
custom of stopping on the curve the evidence must show
that such habit of stopping upon the curve was general
and uniform.” The rule as thus stated is not applicable
to this case. There was evidence from which the jury
might find that the defendant’s cars were generally
stopped upon the curve when passengers along Fortieth
street desired to leave the car at Hamilton street, and,
if they so found, that fact would tend, to corroborate
plaintiff’s evidence.

There are no errors assigned in the brief which re-
quire a reversal, and the judgment of the district court
is :

ATFFIRMED,
Fawcerr, J., dissenting.

I cannot give my approval to instruction No. 8, given
by the court, and I think the verdict is so contrary to
the greai weight of the evidence that the case should be
submitted to another jury.

HAMER, J., dissenting.

The plaintiff and appellee, Susan Inglehart, fell and re-
ceived a severe injury while alighting from a street car at
the intersection of Fortieth and Hamilton streets in the
city of Omaha. She brought an action to recover damages
for the injury so received, and’obtained a judgment against
the Omaha & Council Bluffs Street Railway Company for
$3,000. The negligence charged against the street rail-
way company was the starting of the car while the plain-
tiff was in the act of alighting. A short review of the evi-
dence may enable us the better to consider the two points
which we conceive to be in the case: (1) Whether .the
testimony tending to establish that the cars stopped on
other days before the injury on the curve, or anywhere
around the curve, and before the far side was reached, is
material touching the alleged negligence of the company.
(2) Whether instruction No. 8, given to the jury upon
the court’s own motion, was prejudicial to the defendant.
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The plaintiff testified that she was 57 years old; that
she resided at No. 3861 Charles street; that she became
a passenger on one of the defendant’s cars on Sixteenth
and Dodge streets, northwest bound, to get off at Fortieth
and Hamilton streets; that before reaching the street in-
tersection she motioned the conductor and told him that
she wished to get off at Hamilton street and Fortieth;
that when the car came up to Fortieth street it stopped
on the curve, and that she got up and walked across the
car to the running-board, stepped out on the running-
board, “and, as T was making my first step to the ground,
they started the car, and I fell.” The plaintiff was per-
mitted to testify that the cars stopped as often on the
curve as “they did down straight. They had no regular
place of stopping when they came down on the line. I
have got off just as often on that curve as I have down
the other way.” She then testified that she had frequently
left the cars when they stopped on the curve at the place
where she left on the day she was injured. On cross-ex-
amination she testified that the usual place for the car to
stop was after it got around the curve, but that it stopped
just as often on the curve as it did when it got around it.
‘As a result of the fall her left hip bone was broken, and
she was put to expense, and was confined to her bed for
about twelve weeks, and afterwards was compelled to use
crutches.

Price Warren, a witness for the plaintiff, testified that
he saw the accident, and that, when the plaintiff stepped
out onto the running-board, the car started and threw her
off. Three other witnesses for the plaintiff seem to have
seen the accident, but they were unable to testify to more
than the fact that they saw the car come to a stop and
saw the plaintiff lying on the pavement. Dr. David A.
Medders testified that he saw the plaintiff get off the
car, and that she did not get off until the car came to a
stop, but he did not see her fall.

The defendant company produced a number of wit-
nesses who testified to facts more or less material. Mrs.
Nelson testified: “We were going very slow, and she steps
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off the car and fell.”” David M. Potter testified that the
conductor said to the plaintiff: “Wait until the car
stops.” Mrs. Curry testified that the conductor “hollored
out, ‘Wait a minute; ” that the plaintiff halted, and then
she made no other attempt, and the car was still moving,
and he called out the second time, “Wait a minute;”’ that
“she had made a step off, and down she fell.” Charley
Haverstroh testified that, when the car was just enter-
ing “on them cobble stones, why, she kind of stepped on
the running-hoard, and then she fell kind of backwards;”
that the car was moving when she went off, and that it had
not stopped up to that time. W. A. King, the motorman,
testified that he saw her on the running-board just about
to step off, and that he saw her step off; that the car was
moving at the time, and that it had not stopped up to the
time that she stepped off. J. A. Rogers testified that he
saw her get off the car; that the conductor said to her,
“Wait until the car stops;’ that she was then standing
on the running-board of the car; that the car had not
stopped up to that time, and that it was going very slowly.
Stafford J. Flowers, the conductor, testified that he said
to the plaintiff, “Wait a minute, please;”’ that she then
stopped, and that in about half a minute “she made an-
other step and stepped right off.” Mrs. Eva Wagner testi-
fied that the north-bound cars were in the habit of stop-
ping to discharge passengers “on the curve.” Mrs. Ma-
bel Lavender testified that the cars stopped anywhere
around that curve—as often on the curve or south of it
as west of it. William G. Davidson testified that the cars
were in the habit of stopping “on that curve and over the
curve and on this side of the curve.” Mrs. Minnie Goden-
schwager testified that the cars stopped “at the curve and
beyond, and sometimes before. I have got off at all three
places at different times.” Mrs. L. W. Damon testified
that she got off “just as often before the car came to the
curve as beyond the curve, or on the curve.” Mrs. Fred-
erick Godenschwager testified that the car stopped at dif-
ferent places. “I have got off myself at different places,
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before the curve, and after the curve, and the regular
stopping place, a good many times.”

To the testimony of the witnesses concerning the fact
that the car frequently stopped on the curve for the pur-
pose of permitting passengers to alight, the defendant ob-
jected, on the ground that the testimony was irrelevant,
immaterial and incompetent; that said testimony had a
tendency to divert the minds of the jury from the real act
of negligence, that is, whether the car started while the
plaintiff was in the act of alighting from the car. These
objections were all overruled.

It is uncontroverted that the car was going when the
womaen got off. If her fall is to be attributed to the
fact that the car was going when she got off, then we are
_brought to consider whether the car had simply kept on
going, or whether it had actually stopped and then started
again. If it was a custom to stop at the place where
the plaintiff got off, and that fact was proved, it would
tend to corroborate the plaintiff’s testimony that the car
did stop just before she got off, because it would make it
appear to be probable. If the evidence shows that it some-
times stopped there, or in that immediate vicinity, then,
on the doctrine of chances, that would make it seem prob-
able that it may have stopped there this time, and, owing
to the uncertainty of the direct testimony, which is in
conflict, this is of some slight probative value. If of such
value, it was right to admit it. Unless the car stopped,
it could not have started again. So it is most material
to show that it did stop. If there is a failure to establish
the necessary fact that the car stopped, then the plaintiff
cannot recover. It is the stopping of the car and its start-
ing up again, if shown, that together put the defendant
on trial for negligence. In Norfolk & A. T. Co. v. Rotolo,
195 Fed. 231, it is held that testimony of custom to stop
cars and discharge passengers at a particular point is ad-
missible, as it tends to prove that the car did stop at that
point. It was therefore not error to permit the introduc-
tion of evidence that the car had before been allowed to
stop on the curve.
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The eighth instruction is as follows: ¢‘“Whether or not
the customary place of stopping the cars at Fortieth and
Hamilton streets was at the entrance of the curve, at some
point on the curve, or beyond the curve on Hamilton
street, is not material in this case upon the question
whether or not defendant was negligent; the question for
Your decision is whether the car upon which plaintiff was
riding came to a full stop at some point before plaintiff
attempted to step to the street (if it did so stop), and
whether it started up again while plaintiff was alighting,
and she was thereby injured. If you answer all these ques-
tions in the affirmative, your verdict should be for the
plaintiff ; if plaintiff attempted to alight while the car was
in motion, she cannot recover, and your verdict should
be for the defendant. But the evidence upon the ques-
tion of the customary stopping place may be considered
by you with the other evidence in determining whether or
not the car stopped before plaintiff attempted to get off,
if in your judgment it has a bearing upon that question.”
Up to the last sentence we do not discover anything wrong
with the foregoing instruction; but the last sentence seems
to give a wide, rough and uncultivated field of action to
the jury. It is in the highest degree stimulating. That
sentence seems to minimize the evidence touching where
“the customary stopping place” may have been, but it is
one of those soft coddling sentences calculated to do an
infinite amount of harm. When the jurors are told that
they are given permission to exercise their judgment as
to whether certain evidence bears upon the case, the
learned judge accidently gave to the jury the permission
to pass on a legal question, and to exercise their knowl-
edge as lawyers or their imagination as men; the knowledge
they did not have. Their imagination was probably
unlimited, and certainly untrammeled. It was for the
learned judge to say whether this evidence concerning the
customary stopping place had a bearing upon the case.
This was one of the very material things in the case, and
to say to the jury that they might determine about it was -

to abdicate the place of judge and give it to the jury.
95 Neb. 20
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It cannot be said that such an error as this may not
have prejudiced the rights of the defendant. Boston &
A. R. Co. v. O’Reilly, 158 U. 8. 334. Nor is it necessary
to be able to see what the effect of this instruction may
have had upon the jury. It was clearly the right of the
defendant to have his case go before the jury without be-
ing encumbered with illegal or irrelevant matter, and this
instruction told the jury that they might consider this
matter if they thought it had a bearing in determining
whether or not the cars stopped before plaintiff attempted
to get off. They were to make any such use of it as they
saw fit. This was error of a prejudicial character. Mewia
v. Oliver, 148 U. 8. 664. ' '

This instruction, in effect, said to the jury: ¢“This evi-
dence is material. You are authorized to treat it as such,
and you will say just how far it shall control your action
and what you will do with it.” In Odell v. Story, 81 Neb.
442, the second paragraph in the syllabus reads: “A judg-
ment will be reversed for the reception of improper evi-
dence where it is probable that such improper evidence
influenced the verdict of the jury.”

In National Biscuit Co. v. Nolan, 138 Fed. 6, it is said
in the body of the opinion: “Error presumptively works
a prejudice to the party against whom it was committed,
and this presumption is only overcome when it appears
beyond a doubt that the error challenged did not prejudice
and could not have prejudiced the complaining party.”
Very many authorities are cited in the opinion in support
of this proposition. See, also, Garthwaite v. Bank of Tu-
lare, 123 Cal. 132; Inhabitants of Wayland v. Inhabitants
of Ware, 109 Mass. 248; Langston v. Southern E. R. Co.,
147 Mo. 457; United States v. Honolulu Plantation Co.,
122 Fed. 581; Gilmer v. Higley, 110 U. S.-47.

It is said in the brief of counsel for the defendant:
“There is affirmative evidence in the case at bar that said
testimony was prejudicial, by reason of the fact that the
jury accepted the testimony of the plaintiff and one other
- witness, coupled with this incompetent and irrelevant tes-
timony, as proof that the car started while plaintiff was
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in the act of getting off, as against the testimony of seven
witnesses that the plaintiff got off the car before it had
come to a stop, and that the car did not start while she
was in the act of getting off.”” No one may say, and per-
haps no one may know, whether it was the evidence or
instruction that brought about the verdict. Although the
evidence seems to be of very slight probative value, so long
as it has any value there is perhaps no good objection to
its introduction. It made the woman’s testimony seem
probable. It made a different fact happening at a differ-
ent time evidence of that which is claimed to have hap-
pened today. That the car was stopped and then started -
again was the material fact. Where it stopped was only
an incident, but part of a possible truth tending to cor-
roborate the plaintiff’s statement. We observe the most
objection to the instruction. It said to the jury that they
could determine what bearing the evidence had touching
the customary place of the car stopping. That was an im-
portant factor in the case. WWhether the car was stopped
and then started again when the woman attempted to get
off was the main question. No one may know what the
jury concluded about it. We do know that the jury ren-
dered a verdict against the defendant. Who may say that
the jury may not have said to themselves: “Of course,
that means that the car stopped before the plaintiff at-
tempted to get off. We are to determine what bearing the
evidence touching the question of the customary stopping
place has in the case, and we are going to determine that
it-shows that that car was stopped and then started again,
and we are going to do it under this instruction which
allows us thus to do what we like.” By this instruction
the judge seems to have turned the jurors loose to do what
they saw fit about the car stopping on the curve at prior
times. The judge said, in effect: “You may ignore that
evidence if you want to.” But at the same time he said,
in substance: “If you believe that that evidence has a
bearing on the case, you will consider it.”” When he let
the evidence in he, by that act, said to consider it. When
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he gave the instruction he said: “Do as you like.” His
conduct is irreconcilable. It must have confused the jury.

When the court overruled the defendant’s objections
and held that the jury might consider the evidence relat-
ing to the usual stopping place, and so instructed the
jurors, then that evidence was before them, in a way, for
all purposes, and especially for the purpose of emphasiz-
ing that the car stopped before the plaintiff got off, and
therefore that it must have started up again. When the
jury were told that they might consider the evidence touch-
ing the stopping of the car before it reached the far side,
if they thought it had a bearing on the case, was that in
effect telling them that because they so thought, if they
did so think, they might find for the plaintiff? Could
the jury fail to interpret it in any other way? Was this
- not equivalent to telling the jury that the defendant was
negligent? And therefore, inferentially, did not the court
tell the jury that the defendant was liable for the damage
sustained? We think it follows that the court erred in
the form and substance of the instruction which it gave
to the jury. They were licensed by the instruction to give
it such a bearing, and as much of a bearing, as they liked.
“But in trials by jury it is the province of the presiding
judge to determine all questions on the admissibility of
the evidence to the jury, as well as to instruct them in the
rules of law, by which it is to be weighed. Whether there
be any evidence or not is a question for the judge; whether
it is sufficient evidence is a question for the jury.” 1
Greenleaf, Evidence (16th ed.) sec. 8le.

In Nickey v. Zonker, 31 Ind. App. 90, the court said:
“The question of whether the evidence is material is for
the court, and all the evidence which the court decides
is material must be considered by the jury with due re-
gard to the credibility of the witnesses. * * * The ques-
tion of whether evidence is material is a question of law,
the determination of which, in a civil action, is solely with
the court.”

In Clark v. McAtee, 227 Mo. 152, 190, an instruction,
which read as follows, was declared erroneous: “And if
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the jury find from the greater weight of all the competent
cvidence in the ‘cause that said allegations of plaintiff
are correct, then their verdict must be for the plaintiff.”
The court said: “The hornbooks lay down the rule to be
that it is the province of the court, and not that of the
jury, to determine the competency of evidence offered ; and
that, when evidence is admitted, it is the duty of the jury
to consider and weigh and give to it such credence as they
may deem proper; but the jury has no right to decide upon
the competency of testimony admitted by the court, as this
instruction clearly authorized it to do.”

In Bell v. Skinner, 134 Ia. 298, 310, an instruction was
so phrased as to leave it to the jury to decide whether
they would attach any weight to certain evidence which
the court had ruled to be material and relevant. The court
said: “Without taking time to discuss these propositions,
we will say that the materiality of the facts is a matter
for the court alone, and the jury is bound to assume that
any fact or circumstance allowed in evidence by the trial
court is material and entitled to consideration.”

In Slappey v. Sumner, 136 Ga. 692, the court referred to
certain evidence, and said: “If any admissions have been
testified to before you as having been made as to any mat-
ters material to the issues in this case, I charge you that
admissions should be scanned with care and are to be con-
sidered, if at all, by you in determining the truth or falsity
of the issue to which such admission may or may not re-
late.” It was said the use of the words ‘“‘if at all” might
have had a tendency to mislead the jury into the belief
that they might have arbitrarily declined to consider the
admission, and it would have been better to omit them.

If the testimony was legally competent, yet nevertheless
the defendant was prejudiced by instruction No. 8. To
hold otherwise would be equivalent to saying that the court
might instruct the jury that they might or might not con-
sider competent or relevant testimony, just as they pleased.
Of course, the result of such instructions would be to nul-
lify and render useless the ruling of the court that the
evidence was competent and relevant, and it would be
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equivalent to saying to the jury: “You are the judges of
the law, as well as of the facts.” It is unfortunately true
that a modest judge is often deferential to the jury and in-
clined to flatter the jurors touching the responsible posi-
tion which they hold. He should not be allowed to do
this at the expense of the litigant, however tempting the
tendency may be to say sweet things to willing listeners.

While the district court was seemingly desirous of min-

imizing the effect of what it said in the last sentence of
instruction No. 8, no one may know the extent to which
-this sentence influenced the jury. dJurors are often men
of character and force in the community, and sometimes
they are ready to go a long distance around the judge
if they have a little excuse to do so. In this case the
sentence in question gives them the excuse. We do not
feel like indulging the presumption that the judgment must
be right notwithstanding an erroneous and misleading
instruction.

In Borkenstein v. Schrack, 31 Ind. App. 220, it was said
in the body of the opinion “that * * * erroneous in-
structions are presumed to have had an influence on the
jury, until the contrary is shown.”

In Royal Neighbors of America v. Wallace, 66 Neb. 543,
the third paragraph in the syllabus reads: “Where, in
an action upon a life insurance policy, by the instruec-
tions of the court the jury are left at liberty to disre-
gard all representations as immaterial to the risk, it is
prejudicial error, requiring the reversal of the case.” The
assured in the application had answered the question
whether he had ever had hemorrhages by saying “No.”
The court in an instruction submitted to the jury whether
this representation was “material to the risk.”

The plaintiff and one of her witnesses testified that the
car stopped on the curve, and that the plaintiff then under-
took to step from the car, which immediately started
again and threw her to the ground. Seven witnesses tes-
tified for the defendant, that the car did not stop, that it
continued to move slowly, and that the plaintiff stepped
from the care while it was moving. Other witnesses testi-
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fied on behalf of the plaintiff, that on prior occasions they
had seen the car stop-on the curve, and before it reached
the curve, and after it reached the curve, and before it
reached the far side, although the far side was the cus-
tomary stopping place. Of course, the purpose of this last
evidence was to corroborate the probability of the truth
of plaintiff’s statement that the car had stopped on the
curve and then started again just as she stepped off. When
the evidence touching this matter was admitted by the
court, it was, by the mere fact of such admission, declared
to be competent; but when the jury were told in instruc-
tion No. 8 that the evidence “upon the question of the
customary stopping place may be considered by you with
the other evidence in determining whether or not the car
stopped before the plaintiff attempted to get off, if in
your judgment it has a bearing upon that question,” the
jury were left by the court to declare whether this evi-
dence was competent or incompetent, and they did this
at their own election, and therefore this instruction must
have confused them; it clearly surrendered to the jury
the question of determining the law of the case for them-
selves and applying it as they saw fit, and it was therefore
erroneous and prejudicial. _

I am of the opinion that the verdict is against the weight
of evidence, and, in any event, the trial court abdicated
the place given it by our laws and our method of proced-
ure and gave the jury unbridled license.

STANDARD BRIDGE COMPANY, APPELLEE, V. KEARNEY
CoUNTY ; JOEL HULL, APPELLANT.

Frnep FeBrUARY 27, 1914. No. 17,613.

1. Counties: CoNTRACTS: RATIFICATION. County commissioners have
power to ratify a contract made in behalf of the county by a mem-
ber of the board, if it had power to enter into such contract and
had power to authorize the member to execute the same in behalf
of the county.
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2. : BRIDGE REPAIRS: ADVERTISEMENT FOR BIps. When two

counties unite in a contract to repair a bridge over a stream
which divides the counties, it is not necessary to publish the
advertisement for bids in both counties. Publication in one county
where the bids are to be opened is sufficient.

APPEAL from the district éourt for Kearney county:
HARRY 8. DUNGAN, JUDGE. Affirmed.

Jdel Hull, J. I.. McPheely and Brown, Bazter & Van
Dusen, for appellant.

E. C. Strode, M. V. Beghtol and L. C. Paulson, conira.

SEDGWICK, J.

This action is for repairs to the same bridge involved
in Buffalo County v. Kearney County, ante, p. 439, and
the principal question presented is the same as was pre-
sented in that case, which was decided against the appel-
lant for the reasons there given. In this case the two coun-
ties entered into a contract with the plaintiff for the re-
pairs of the bridge. The questions presented, not included
in the case above referred to, are apparently two.

It is contended that the contract was invalid, because
it was not duly authorized by the defendant county, and
because the notice of the proposed letting of the contract
was not published in both counties. It appears from the
record that the county board of the defendant county re-
solved to enter into a joint contract with the county of
Buffalo for these repairs. Mr. Bloodgood, a member of the
county board of the defendant county, and one of the bridge
committee of that board, attended a meeting of the county
board of the county of Buffalo at the opening of the bids,
and he testified that the bridge committee, of which he
was a member, was authorized to examine the bridge and
ascertain whether the repairs were necessary, and that he
himself was authorized, after it was found that repairs
were necessary, to execute in behalf of the defendant
county a joint contract with the county of Buffalo for the
» repairs of the bridge. This was probably not the best
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evidence, as the records of the proceedings of the county
board of the defendant county would be conclusive evi-
dence of the action of that board. When the bids were
opened, and the plaintiff was found to be the lowest and
best bidder, the contract was entered into, and Mr. Blood-
good executed it for the defendant county, and afterwards
reported to the county board his action in the premises.
The record shows that the county board of the defendant
county -has taken numerous actions predicated upon. the
validity of the contract so executed, and it is conceded that
the action of the county board would have amounted to a
ratification of the contract if the board had power to so
ratify it; but it is insisted and numerous cases are cited
showing that the county board would have no power to
ratify a contract which it was beyond its power to enter
into, and it is attempted to apply these authorities to the
action of the county board in ratifying the action of the
‘-member of its bridge committee. Of course this position
is not well taken. The county board of the defendant
county had full power under the statute to enter into this
contract in the first place. It had also full power to au-
thorize its bridge committee to enter into the contract in
its behalf. It therefore, under the authorities cited, had
full power to ratify the acts of its agent in executing the
contract.

It is conceded that the notice for the reception of bids
was published in Buffalo county, and the contention is
that it should have been published in the defendant county
also. There is, however, no warrant for this contention
in the statute. Those sections of the statute providing
for the joint action of the counties in repairing bridges
contain no provision in regard to the publication of the
notice. The section of the statute which provides for the
publication of notice is 2964, Rev. St. 1913: “Before any
contract shall be let as aforesaid, the county board shall
cause to be published for four consecutive weeks, in a
newspaper printed and of general circulation in the county,
and if there be no newspaper printed in the county, then
in a newspaper of general circulation in the county, an
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advertisement inviting contractors to compete for such
work.” We have found no provision in the statute requir-
ing a publication of advertisement for bids in both coun-
ties in case of joint contracts of two counties for the re-
pair of a bridge. The trial court correctly instructed the
jury to find a verdict for the plaintiff. In such case no
other instructions are necessary, and errors in refusing
such instructions, if any, are without prejudice.
The judgment of the district court is
' AFFIRMED,.

N. P. MORTENSON, APPELLANT, V. FRANK WAGNEi:,
APPELLEE.

Fep Feeruary ¥, 1914. "No. 17,620.

Appeal: AFFIRMANCE. Where the evidence is not preserved in a bill of
exceptions, and there are no special findings, and the pleadings
will support the judgment, it will not be reversed for supposed
errors in instructing the jury.

APPEAL from the district court for Sherman county:
BrunNo O. HOSTETLER, JUDGE. Affirmed.

R. J. Nightingale and H. 8. Nightingale, for appellant..
J. 8. Pedler, contra.

SEDGWICK, J.

This action was begun in justice court of Sherman coun-
ty, and was appealed to the district court. It involved
less than $200. The petition alleged that the defendant
took and carried away some of the hogs of the plaintiff
without the plaintiff’s consent, and negligently and care-
lessly confined them in an “alleyway, with high board
fences on all sides, which prevented the free circulation
of air therein, and the same was wholly without shade
and without water,” and failed to provide them with water
or food or shade for about eight hours or more, and that
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because of this one of the hogs died and the others were
injured. The plaintiff in the brief complains of errors of
the court in refusing request for instructions, and in giv-
ing other instructions. There is no bill of exceptions,
and there are no errors assigned that we could consider
under such circumstances. The plaintiff contends that his
petition states two causes of action, one for trespass in
taking the hogs, and the other for negligence in not car-
ing for them. The trial court refused to consider that
the plaintiff had a separate cause of action for trespass,
and submitted the case upon the question of the defend-
ant’s negligence in caring for the hogs. Even if two causes
of action were alleged, if there was no evidence tending
to show any other ground for recovery than the negligence
of the defendant, the court was of course right in submit-
ting only that question; and, as we do not have the evi-
dence before us, we cannot say that there was any other
issue fairly presented by the evidence than the issue sub-
mitted to the jury. Where the evidence is not preserved
in a bill of exceptions, and there are no special findings,
and the pleadings will support the judgment, it will not
be reversed for supposed errors in instructing the jury.
The judgment of the district court is
AFFIRMED.

LerTOoN, FAWCETT-and HAMER, JJ., not sitting.

CHARLOTTE 8. CUMMINS, APPELLEE, V. SHERIDAN COUNTY
ET AL., APPELLANTS,

Frep FEBrUARY 27, 1914, No. 17,630.

1. Highways: ProceeEpINgS To OPEN: INJUNCTION. A public road
across the plaintiff's land was duly vacated by the county com-
missioners upon condition that the plaintiff would pay to the county
$25 and grant land for a road on another part of her land. The
plaintiff complied with these conditions. Several years after-
wards proceedings were begun to reopen the road formerly vacated.
Held, That such proceedings could not be enjoined on the ground
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that the county had not returned the $25 and restored the land
granted by plaintiff.

: DiscreTioON OF COoUNTY BoArp. Whether the open-
ing of the road will be for the public benefit is within the
reasonable discretion of the county commissioners to determine.
If their proceédings are regular, and without fraud or oppression,
and the landowner’s damages are paid, the discretion of the com-
missioners in opening the road will not be interfered with by the
courts.

APPBAL from the district court for Sheridan county:
WiLLiAM H. WESTOVER, JUDGE. Reversed and dismissed.

Alden C. Plantz and R. L. Wilhite, for appellants.
Albert W. Crites, contra.

SEDGWICK, J.

Proceedings were begun before the county commission-
ers of the county of Sheridan to open a public road across
a half section of the plaintiff’s land. Upon contest and
hearing the commissioners ordered the road opened. Ap-
praisers were appointed to appraise the plaintiff’s dam-
ages, and reported, appraising her damages at $600. Four
days after this appraisement was returned the plaintiff be-
gan this action to enjoin further proceedings in the mat-
ter of opening and laying out the road. It appears that
there had formerly been a road through the plaintift’s land
on precisely the same location, and, upon proceedings duly
instituted before the board of commissioners, the road had
been vacated several years before these proceedings were
begun. As a condition of vacating the road upon the
plaintiff’s request, the plaintiff was required to pay to
the county the sum of $25 and to grant a piece of land
40 feet in width along the side of her tract of land for the
purpose of a new road in place of the one so vacated. The
county authorities made no offer to return the $25 nor to
reconvey to the plaintiff the tract of land which she had
‘granted for the new road. -All of these facts appear in the
pleadings, and upon motion of the plaintiff a decree was
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entered upon the pleadings perpetually enjoining the de-
fendants from proceeding further with the opening of the
road.

As we understand the plaintiff, the ground upon which
it is contended she is entitled to this injunction is that
the $25 is not returned nor offered to be returned, and the
tract of land which she has granted was not restored to
her. This appears to be the ground upon which the court
granted the decree. Of course the county authorities had
no right to rescind the compromise upon which the road
was formerly vacated. They could not require the plain-
tiff to receive a return of the grant of land or the money
which had been paid by her. It may be that the commis-
sioners considered that there was a public necessity for
both roads, and if that is the case it was only necessary
that they should properly ascertain and fully pay such
damages as the plaintiff suffered by reason of opening
the road across her land. This they were proceeding to
do, and alleged in their answer that they have not ordered
the road opened and have no intention of ordering it open
until the plaintiff’s damages are fully paid. We think the
court was mistaken in enjoining the commissioners under
these circumstances. The plaintiff will have full oppor-
tunity to be heard in regard to the damages suffered by
reason of the opening of the road if the proceedings are
persisted in, and also the right of appeal and trial by jury
if insufficient damages are allowed her.

The judgment of the district court is reversed and the
cause dismissed.

REVERSED AND DISMISSED. '

LeErTON, FAWCETT and HAMER, JJ., not sitting.
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WitLiaAM H. BELIEU, APPELLEE, V. LEE CARD, APPELLANT.

Frep FeBrUARY 27, 1914. No. 17,650.

1. Mortgages: DEED AS MoRrTGAGE. A deed executed at the same time,
to the same party, and upon the same consideration, with a mort-
gage upon the same real estate will not convey an independent
title, but will be treated as additional security.

: PossessioN. In such case, if the mortgagee takes
peaceable possession of the land without foreclosure, he will be
considered as a mortgagee in possession.

: CANCELATION: DECEREE. In such case, & decree at
the suflt of the mortgagor, determining only that the deed does not
convey the legal title and canceling the same, and reserving and
not determining the rights of the mortgagee as such, will not be
reversed upon appeal, when the pleadings and evidence will not
justify a foreclosure of the mortgage, and the issue presented
and tried and insisted upon in this court is limited to the ques-
tion of the validity and effect of the deed as conveying the full
legal title.

APPEAL from the district court for Dawes county:
WiLLiaMm H. WESTOVER, JUDGE. Affirmed.

Lee Card, pro se.
A. W. Crites and E. D. Crites, contra.
SEDGWICK, J.

Fifteen or twenty years ago this plaintiff and his wife
executed a mortgage on the premises in question to one
Cutter to secure the payment of a loan made by Cutter
to the plaintiff. At the same time of the execution of
the mortgage, it seems that the plaintiff and his wife
signed a deed, which was in blank as to the grantee, and
perhaps in other respects, and left it also with the agent
of the mortgagee. Afterwards it appears that the blank
was filled by inserting the name of the said Cutter as
grantee. After Cutter’s decease, the executor of his will
executed a deed which purports to convey the interest of
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Cutter to the defendant, Lee Card. Mr. Card also pro-
cured the said mortgage and the note which it secured,
and, the two deeds above mentioned having been placed
upon record, he claims that he took peaceable possession
of the premises under the papers which he held. This
action was brought in the district court for Dawes county
to cancel the deeds and quiet the plaintiff’s title in the
premises. The district court found in favor of the plain-
tiff, and canceled the deeds and quieted the title as
prayed, and the defendant, Card, has appealed.

There is considerable evidence, and controversy in the
briefs, as to the execution of the deed to Cutter. There is,
however, no evidence as to any other consideration for
the deed than the loan of the money for which the mort-
gage was given as security. The deed must, therefore, if
valid for any purpose, be considered as additional seeur-
ity for the loan. The defendant, Card, claimed to be the
owner of the land under the deed, and this claim of
ownership is the real question that was apparently tried
and determined by the court. The trial court expressly
refused to consider or pass upon the mortgage, apparently
upon the ground that the pleadings and evidence would
not justify a determination of that matter. The lien, and
possession, if any, of the defendant, Card, under the mort-
gage and subsequent taxes paid by him, is therefore not
affected by this decree. So far as Card’s claim of owner-
ship of the land is concerned, by virtue of his deed, that
issue seems to have been rightly determined under the evi-
dence, and the judgment of the district court is

‘ AFFIRMED.

LerroN, Fawcerr and HAMER, JJ., not sitting.
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GERRIT H. TEN BROEK ET AL., APPELLANTS, V. GEORGE W.
CALDWELL ET AL., APPELLEES.

Frep FeBruary 27, 1914. No. 17,662,

1. Receivers, Suits by: JurispicTioN. A court of competent jurisdic-
tion in the state of Missouri appointed a receiver of hotel prop-
erty in the city of St. Louis, and ordered the receiver to sell the
property. These defendants made an offer in writing to purchase
the property and pay $9,000 in cash therefor and $10,000 in re-
ceiver’s certificates which they held. The court approved the offer,
and directed the receiver to accept the same, which he did. There-
upon the defendants took the property and gave the receiver the
$10,000 in receiver’s certificates and $8,000 in cash, but refused to
pay the remaining $1,000. The court then ordered the receiver
to begin proceedings against the defendants to recover the re-
mainder of the purchase price. Held, That the receiver could -
maintain such action in this state, these defendants being found
here.

SET-OFF. Also PReld that the defendants should not:be
allowed to offset in such action receiver’s certificates held by
them.

APPEAL from the district court for Douglas county:
WiLLis G. SEARS, JUDGE. Reversed.

Brome & Brome and R. A. Jones, for appellants.
Hastings & Ireland, contra.

SEDGWICK, J.

A corporation called the Cook Hotel & Excursion Com-
pany was created for the purpose of conducting a hotel
business at the Louisiana Purchase Exposition, held in
the city of St. Louis in 1904. After expending considera-
ble money it was found that the business was unsuccess-
ful, and upon application of a creditor the plaintiff Ger-
rit H. Ten Broek was appointed a receiver by the circuit
court of the city of St. Louis. These defendants were at
that time creditors of the corporation, and they advanced
to the receiver $35,000 to complete the building and pro-
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vide furniture therefor. For this money they received
the receiver’s certificates. The business was not success-
ful, and the court duly authorized the receiver to sell the
property, and bids were called for, and, among others,
these defendants submitted to the receiver a proposal in
writing to purchase the property. Their proposal was
as follows: “We propose to give the sum of $9,000 cash,
as follows: $2,500 on acceptance of this bid, and $5,500
within ten days thereafter and before removal of the
property, and $1,000 within sixty days of the acceptance
of this bid, and $10,000 receiver’s certificates, for the Na-
poleon Bonaparte Hotel, except engine, and all connec-
tions and belongings thereto of whatsoever kind; also all
furniture and fixtures contained in and about said hotel
of whatsoever kind.” This offer was submitted to the
court, and the court directed that it be accepted and the
property sold. The defendants took possession of the
property, and made the payments therefor in cash and re-
ceiver’s certificates, as stated in the offer, except the sum
of $1,000. Afterwards the receiver reported these con-
ditions to the court, and the court authorized and directed
the receiver to hegin proceedings against the defendants
to recover the $1,000 remaining unpaid on their purchase.
The receiver then began this action in the district court
for Douglas county. The defendants answer, admitting
substantially the facts above stated, and alleging that
there were issued to them $25,000 of receiver’s certificates
in addition to those turned over by them in payment of
the property under their bid, and that these certificates
‘were unpaid, and asked judgment against the receiver for
the sum of $35,000, with interest. They also alleged that
they had advanced other sums of money for the purchase
of materials and supplies, upon which some payments
had been made, including the $1,000 remainder of the pur-
chase price sued for, and that there was still a balance
due them for materials and supplies, and asked judgment
for that also. There was also a plea of the statute of limi-
tations, which is not insisted upon in the briefs. The
95 Neb. 30
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distriet court found in favor of the defendants and en-
tered a judgment in their favor for the costs. The plain-
tiffs have appealed.

In the brief the defendants say that there are three
questions presented: “First. Did the plaintiffs as such
receivers appointed by a foreign court have the capacity
to sue in the courts of the state of Nebraska, and also have
capacity to maintain this action? Second. If they do
have the capacity to sue and can maintain an action in
the courts of Nebraska, can they place themselves in a
better position and place the defendants at a greater dis-
advantage in this court than in a foreign court of original
jurisdiction? Third. Are the claims made by appellees
such claims as operate as a set-off or counter-claim, where
each would entitle them to relief in a foreign court of
equity?” The argument appears to be that if the court
which appointed the receiver obtained complete jurisdic-
tion over the rights and interests of these defendants, as
well as other parties interested, and still had jurisdiction
of all the parties to determine their rights and interests,
such jurisdiction is exclusive, and therefore no action could
be maintained in the courts of this state. It is said in
the brief: “Appellants could have had adjudicated the
same issues in the Missouri court. We insist that, if they
have the capacity to sue or maintain this action, in this
court, this court has all of the authority, power, privileges,
rights and prerogatives as the Missouri court would have
had, had these same issues been presented to it.”” If the
court which appointed the receiver could have proceeded
summarily to hear and determine the liabilities of the de-
fendants upon their contract of purchase of the property,
it could also undoubtedly have authorized the receiver to
proceed in an action at law against the defendants if the
defendants had been citizens of and within the state of
Missouri. In such action the defendants would be entitled
to trial by jury. The court directed the receiver to bring
this action, and there can be no doubt of his right to main-
tain the same. Receivers appointed by the courts of other
states are always allowed, upon principles of comity, to



VoL. 95] JANUARY TERM, 1914. 467 '
Ten Broek v. Caldwell

maintain an action in this state against the citizens there-
of upon contracts for the payment of money which such
receivers are fully authorized to collect.

These defendants are not in a position to offset the
receiver’s certificates against this claim of the receiver.
Their contract is specific. It is therein specified that they
were to pay a proportion of their bid in receiver’s certifi-
cates and a specified amount in cash. They have turned
over the receiver’s certificates provided for in the con-
tract, but bave failed to pay to the receiver the amount
of cash which they agreed to pay as the purchase price
of this property. When this property was offered for
sale all of the creditors whose claims had been allowed
by the court were interested in the property. It was the
right of these creditors to have the property disposed
of and reduced to cash, and when that was done it was
the duty of the court to direct the distribution of the
money so received. If these defendants, notwithstanding
their specific contract to pay a certain amount of cash
for this property, could substitute their receiver’s certifi-
cates therefor, the effect would be to turn over all of the
property available to the creditors for the benefit of one
creditor only, contrary to the judgment of the court. and
in violation of the rights of the other creditors. Clearly
they would not be entitled to offset such certificates in the
court having jurisdiction of the receiver, and they cannot
be allowed to do so in the courts of this state. _

The judgment of the district court is reversed and the

cause remanded.
REVERSED.

LerToN, FAwWCETT and HAMER, JJ., not gitting.
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STATE, EX REL. BUFFALO COUNTY, APPELLANT, V. PETE
OMANA ET AL., APPELLEES.

Frep FEBRUARY 27, 1914. No. 17,783.

Appeal: DismissaL: Moor QUESTION. There being no brief for appellant
on file, the cause was submitted by the parties, without motion to
affirm for want of briefs, and because of lapse of time the judg-
ment of the district court has no longer any force. The appeal is
therefore dismissed.

APPEAL from the district court for Kearney county: ‘
HaRrrY 8. DUNGAN, JUDGE. Appeal dismissed.

E. B. McDermott and H. M. Sinclair, for appellant.

Brown, Bazter & Van Dusen, Charles A. Chappell and
J. L. McPheely, contra.

SEDGWICK, J.

This is an action in mandamus to compel the members
of the county board of the county of Kearney to convene
and order a warrant drawn in payment of a judgment
which this plaintiff had recovered against the said county
of Kearney. This action was begun while certain mat-
ters in regard to the judgment on which it is based were
pending upon appeal to this court in Bufalo County v.
Hull, 93 Neb. 586. Since the judgment of the district
court was entered in the case at bar, the judgment in-
volved was affirmed by this court in the said case and
therefore this case presents only a moot question. The
case at bar was submitted upon the brief of Joel Hull,
intervener, one of the appellees, in which he presents the
same question that was determined in Bujffalo County v.
Kearney County, ante, p. 439.

As there is no brief of appellant on file, and a submis-
sion of the case has been taken without a motion to af-
firm for want of briefs, and the judgment in this case will
not affect the collection of the former judgment, the ap-
peal is

DiISMISSED.
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PHEBE J. PETERSON ET AL., APPELLEES, V. GEORGE E.
DAMOUDE ET AL., APPELLANTS.

FrLep FEBRUARY 27, 1914. No. 18,088.

1. Appeal: FINAL OrDER: PARTITION. When the main purpose of the
action in the district court is to obtain partition, and the case is
so tried and determined and partition ordered, such order is
not appealable as final until partition is effected and confirmed,
although questions of titlé may have been incidentally determined.

: TrTLE To REALTY. When the object of the action
in the district court is to determine the title of the parties, or
their respective rights in the subject-matter of the action, and no
other question is controverted, an order determining those rights
is a final order, and a party aggrieved thereby may appeal there-
from before the property is actually partitioned, although such
partition is asked for in the petition, and would properly follow
the determination of the rights of the parties and is directed in the -
order. .

APPEAL from the district court for Hamilton county:
Epwarp E. Goop, JUDGE. Motion to dismiss appeal over-
ruled.

Hainer, Craft & Aylsworth, for appellants.
B. F. Good and J. H. Grosvenor, contra.

SEDGWICK, J.

The defendants have appealed from an order of the
district court for Hamilton county.
The plaintiffs filed a motion to dismiss the appeal, al-
" leging that the action was in partition, and that there
was an order directing the sale of the real estate in par-
tition, and that no sale has been had, and therefore no
final order which is appealable. Section 8185, Rev. St.
1913, provides: “A judgment rendered or final order
made by the district court may be reversed, vacated or
modified by the supreme court, for errors appearing on
the record.” Section 8176 provides: “An order affect-
ing a substantial right made in a special proceeding
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# * * js a ‘final order.”’” The question to be deter-
mined upon the motion is whether the order entered by
the district court is a final order, within the meaning of
these statutes. The object of the per curiam in Sewall v. .
Whiton, 85 Neb. 478, was “to point out the proper method
of practice in appeals in partition cases where an issue
is raised upon a question of title.” Some of the prior
decisions of this court were there reviewed, and the rule
as applied to that case is stated. The per curiam cites
Schimpf v. Rhodewald, 62 Neb. 105, and states the na-
ture of that action and something of what was decided in
it, and uses this language in regard to that case: “When
it was disclosed that a question of title was involved,
the court properly ordered that the title be first tried as
in an action of ejectment. Afterwards, by agreement of
parties, a jury was waived and the issues as to title tried
to the court, and at the same time the court also tried
the right of partition. The proceedings in partition were
suspended upon bringing the action here, and, upon the
judgment being affirmed, the case was remanded for fur-
ther partition proceedings.” 1In the Schimpf case the
following statement is in the opinion: “The trial being
to the court alone, it would have been somewhat absurd
to require him to traverse substantially the same ground
twice, as upon the trial of an action in ejectment, and
again to determine the right of partition.” In the Sewall
case it was said: “When a petition has been filed asking
for partition, if the plaintiff’s title is controverted, the
parties have a right to suspend the partition proceedings
until the question of title is determined, either by a jury
or by the court. A judgment rendered upon the issue of
title alone is a final judgment, from which appeal will
lie, and which may be reviewed by this court while the
partition proceedings are suspended. If, however, the
parties unite the issues and litigate the question of title
and the right to partition at the same time, and the court
determines both questions in the same judgment, such a
judgment or order is only one step in the partition pro-
ceedings, is interlocutory in its nature, and cannot be re-
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viewed until the final decree of partition or until sale
and confirmation.” It was not necessary in that case, and
the court did not attempt, to define under what circum-
stances and in what manner the parties could “unite the
issues and litigate the question of title and the right to
partition at the same time.” Cases involving partition,
and the right of appeal before partition is complete, range
themselves in three classes:

(1) Where there is no controversy as to the owner-
ship of the property in common and the right of parti-
tion, but the controversy is as to something relating to the
partition, as whether the property can be equitably divided
or must be sold, one party contending that it can be equit-
ably divided and asking for a distinct portion of the prop-
erty, and the other party contending that it cannot be
equitably divided and asking that the whole property be
sold, or some similar controversy in regard to the par-
tition itself. When that is the case, the partition alone
is the subject of litigation, and of course is not final until
the partition is made.

(2) The second class is where there is the same issue
as above indicated as to the method of partition, and at
the same time a distinct issue as to the title and owner-
ship of the property. In such cases the parties would
have a right to have their title first tried and determined,
and, if that was done, the order thereon would be a final
order, within the per curiam in the Sewall case, but if the
matter is tried to the court, and the parties do not ask
that their title be first determined, and there is no indi-
cation that the court proceeded first to determine the title,
the parties should be held to have waived their right to
appeal before the partition is completed.

(3) The third class is where everything depends upon
the title and the nature of the title, and where, when that
question is determined, the whole thing is determined. In
such case there can be no doubt under the per curiam in
the Sewall case that, when that question is determined,
such determination is a final order, within the meaning of
the statute, and is appealable. -
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In the case at bar the petition alleges that the will gives
a life estate to the widow, the remainder to the children,
and that it also provides: “Providing, however, that said
real estate shall not be disposed or divided among my
said children prior to the 5th day of October, 1921.” The
petition also alleges that the decree entered by the county
court so construed the will. The petition then alleges that
the decree of the county court is “repugnant and contrary
to the devise of said lands, and has become nugatory, ob-
solete and void, and that said provision against division
and partition of said premises, and that portion of the
decree of the county court of Hamilton county, Nebraska,
above set forth, is repugnant to the devise of said prem-
ises, and is void as against public policy, and is an un-
reasonable restriction and restraint upon the owners of
said premises, and, unless removed as a cloud upon their
title, the same will result in a great loss, damage, delay
and hindrance to each and all of the plaintiffs and de-
fendants herein, and will further result in great loss,
damage and deterioration of the premises and the build-
ings, improvements and appurtenances thereto.” The
prayer is “that the court construe the said last will and
testament of the said Joseph Damoude, deceased, with ref- *
erence to the right of the plaintiffs to have partition and
division of said premises, and that the clouds cast upon
the title and possession of the plaintiffs and defendants
be removed, canceled, set aside, and held for naught.” It
also asks for confirmation of shares and partition. To
this petition a general demurrer was filed and overruled.
This, of course, raised the sole question of the construction
of the will. Afterwards a general denial was filed, and
then an extensive answer alleging facts in answer to the
special facts alleged by plaintiff as ground for counstruing
the will as the plaintiff contended it should be construed.
The sole matter contested was the construction and effect
of the will; there being no contest as to the partition if the
will is construed as the plaintiffs contend. This brings
the case within the third class above indicated as the law
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is announced in Sewall v. Whiton, supra. The order con-
struing the will determined the whole controversy.

It follows that the order complained of is final, within
the meaning of the statute, and the motion to dismiss the
appeal is

OVERRULED.

RosE, J., did not sit, and took no part in the decision.

GEORGE W. MINIER, JR., ET AL., APPELLANTS, V. BURT
COUNTY ET AL., APPELLEES.*

°

Frep FeEBRUARY 27, 1914. No. 18,334,

1. Statutes: AMENDMENT: CONSTITUTIONAL PROVISION. An act of the
legislature, which is complete in itself, does not violate section 11,
art. III of the constitution, which provides: “No law shall be
amended unless the new act contain the section or sections so
amended and the section or sections so amended shall be repealed,”
although it may by implication repeal or modify some existing
statute affecting the general subject of the new act.

2. : : . An act, to be complete in itself within
the above rule, must have “one main and general subject,” and
must not be “in effect simply amendatory.” Van Horn v. State,
46 Neb. 62.

¢ Vauwiry. The subject of the act of 1913 (laws
1913, ch. 101), was to provide a method of raising funds for the
erection of county buildings, and the provision it makes is in
addition and supplementary to the statutes already existing for
that purpose. It does not contain the section or sections so
amended, nor repeal such sections. It is therefore a violatiop
of section 11, art. IIT of the constitution and void.

ApPPEAL from the district court for Burt county:
ALEXANDER C. TrOUP, JUDGE. Reversed with directions.

Stout, Rose & Wells, for appellants.

*Rehearing denied. See opinion, p. 483, post.
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E. D. Wigton, W. M. Hopewell and John P. Breen,
contra.

SEDGWICK, J.

In August, 1913, the board of supervisors of Burt coun-
ty levied a tax of five mills for the purpose of purchas-
ing grounds and erecting a courthouse and jail building
for the use of the county. These plaintiffs, as residents,
electors and taxpayers of the county, began this action
in the district court for Burt county to cancel the levy,
and to enjoin the various officers of the county from pro-
ceeding further in the matter, and from extending the
levy upon the tax lists and collecting the same. The dis-
trict court sustained a general demurrer to the petition
and dismissed the case, and the plaintiffs have appealed.

The proceedings of the county board were in pursu-
ance of chapter 101, laws 1913. It is contended by the
plaintiffs that the act of 1913, ch. 101, is unconstitutional
and void as violative of section 11, art. I1I of the consti-
tution, which provides that “no law shall be amended un-
less the new act contain the section or sections so amended
and the section or sections so amended shall be repealed.”
The act of 1913 is entitled “An act to authorize and em-
power the county board in any county in this state to
make a levy upon the taxable property of said county
for the purpose of erecting a courthouse or jail upon pe-
tition signed by 51 per cent. of the legal voters of said
county.” The first section of the act is as follows: “That
the county board of any county in this state is hereby
authorized and empowered to make a levy, not exceed-
ing five (5) mills upon the dollar, on all taxable property
in said county, for the purpose of providing a fund for
the erection of a courthouse or jail. The proceeds of such
levy shall be known as the special courthouse or jail fund,
and may be used only in the construction of a courthouse
or jail and the tearing down of any existing courthouse
or jail and improvements upon said courthouse or jail
grounds. The total estimated amount to be raised by such
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special levy shall not exceed the sum of one hundred thou-
sand dollars ($100,000), and said levy may be spread over
a term of years, not exceeding three years, to produce
such estimated sum. Provided, that in no case shall the
levy of taxes made by the county board for all purposes,
including the taxes levied as herein provided for the erec-
tion of a courthouse or jail, exceed in any one year the
sum of one and one-half (114) dollars on the one hundred
($100) dollars of the assessed valuation.” The second
section provides that the board cannot make such levy ex-
cept upon the petition of 51 per cent. of the legal voters
in the county.

In 1879 a statute was enacted entitled “An act concern-
ing counties and county officers.” Laws 1879, p. 353. It
was a very comprehensive act containing 153 sections,
and was held to be constitutional. State v. Page, 12 Neb.
386. Section 22 of the act defined the powers of the coun-
ties: Sections 23 and 24 the powers of the county boards.
By the first subdivision of section 25, it was made the duty
of the county boards “to cause to be annually levied and
collected taxes authorized by law for county purposes,
not exceeding one dollar and fifty cents on the one hundred
dollars valuation, unless authorized by a vote of the peo-
ple of the county, and in addition thereto sufficient to
pay the interest, and create a sinking fund for the pay-
ment of the principal, of all indebtedness which existed
at the time of the adoption of the constitution, November
1, 1875.” The second subdivision made it the duty of the
board “to erect or otherwise provide, when necessary, and
the finances of the county will justify it, and keep in re-
pair, a suitable courthouse, jail, and other necessary county
buildings, and to provide suitable rooms and offices for
the accommodation of the several courts of record, the
county board, clerk, treasurer, sheriff, and clerk of the
district court, and to provide suitable furniture therefor.
But no appropriations shall be made for the erection of
any county buildings, without first submitting the propo-
sition to a vote of the people of the county at a general
election, and the same is ordered by two-thirds of the legal
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voters voting thereon.” Section 26 provided that “when-
ever the county board shall deem it necessary to assess
taxes, the aggregate of which shall exceed the rate of one
dollar and fifty cents per one hundred dollars valuation
of the property of the county, except when such excess is
to be used for the payment of indebtedness existing at
the adoption of the constitution,” the question of levying
such excess should be submitted to “a vote of the people
of the county at the next election for county officers.”
The following section provided the method of submitting
the question to the vote of the people; and section 30 pro-
vided that two-thirds of the votes cast must be in favor
of the proposition in order to authorize the levy.

By chapter 28, laws 1887, section 26 of the former act
was amended so as to allow the vote to be taken at a gen-
eral or special election called for that purpose; and the
second subdivision of section 25 was amended, omitting
the words “when * * * the finances of the county will
justify it,” and modifying the provision that no appro-
priation should be made for the erection of county build-
ings without a vote of the people, so that such appropria-
tion, not exceeding $1,500, could be made by the board
without such vote. This subdivision was also amended
so that the vote of the people, when more than $1,500 was
to be appropriated, could be taken at a general election
or a special election called for that purpose, and this
amendment also authorized the issue of bonds for such
purpose upon a vote of the people. In 1889 (laws 1889,
ch. 10) this section was amended so as to provide for a
majority instead of a three-fifths vote; and, as so amended,
the section was re-enacted in chapter 30, laws 1909. Each
of those amending statutes contained the sections so
amended and repealed the sections as theretofore existing.

These were the provisions of the act of 1879 upon the
general subject of providing funds for erecting county -
buildings. The board of supervisors was authorized to
levy the full amount of taxes for county purposes, $1.50
on the valuation of $100 for any one year, but not ex-
ceeding that amount, unless authorized by a vote of the
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people, and was authorized to appropriate a part of this
general levy for the purpose of erecting county buildings.
The county board was authorized to levy $1.50 on the $100
valuation for general county purposes, in addition to the
levy necessary to pay indebtedness existing at the adop-
tion of the present constitution. The board could appro-
priate a part of this general levy to erect county buildings,
and they might make a larger levy than $1.50 on the $100
valuation for general county purposes, in addition to the
levy necessary to pay indebtedness existing at the adop-
tion of the present constitution, if authorized by a vote
of the people. Under the statute, as so amended, the
county board might also borrow money upon the bonds
of the county for the purpose of providing county build-
ings, but they could not appropriate from the general levy,
nor provide by issuing bonds, more than $1,500 for that
purpose, unless such action was authorized at a general
or special election “by a majority of the legal voters
voting thereon.”

In 1895 there was further legislation upon the subject
of providing funds for the erection of county buildings.
Laws 1895, ch. 27. The title of the act was: “An act to
levy a tax to create a special fund for the purpose of
erecting a courthouse and other public county buildings.”
This act provided that the county board might submit to
the people of the county “a proposition to vote a special
annual tax for that purpose of not to exceed five mills
on the dollar valuation of the taxable property in said
county, for a term not to exceed five years.” Section 1.
It did not repeal nor purport to amend the former provi-
sions for raising funds for this purpose. On the other
hand, it provided in section 8: “This act shall not be
construed as to be in conflict with any law now in force
authorizing the issuing of bonds for such purposes, but
as additional thereto.” The language of the first section
of the act, in regard to the election at which the matter
should be submitted to the voters, was in some respects
uncertain, and, apparently to remedy this defect, the fol-
lowing legislature repealed the first section of the act and
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enacted another section in its place. This amended sec-
tion provided that the matter should be submitted to the
people “at a special election called by the board of county
commissioners for that purpose.” Laws 1897, ch. 22.
Twelve years later the section was again amended. Laws
1909, ch. 31. The only change made was that it might
be submitted “at a general or a special election called by
the board of county commissioners for that purpose.”
This statute originally, and as amended, provided that the
county board might submit such a question upon its own
motion, and that it must submit it “upon petition of not
less than one-fourth of the legal voters of said county.”
Whether this act was unconstitutional as attempting to
amend the former provisions for providing funds for
county buildings without repealing those provisions does
not appear to have been presented to this court. Under
section 25 of the original act of 1879, as amended by the
acts of 1887 and 1889 above cited, the county board might
make the general levy of $1.50 on the §100 valuation with-
out any vote of the people, and might appropriate a part
of that levy for the purpose of providing county buildings,
but could not so appropriate for that purpose more than
$1,500 without such vote. The only additional power in
that regard given to the county board in the act of 1913
is the power to appropriate a larger amount for that pur-
pose, and this power is made to depend upon the petition
of 51 per cent. of the legal voters, instead of the vote of
the people at an election held for that purpose.

The contention is that this is an independent act com-
plete in itself and cannot be regarded as an amendment
of the former provision upon this subject, and is therefore
not within the prohibition of section 11, art. III of the
constitution. It is evident that the legislature intended
that the former provisions for raising funds for this pur-
pose should remain in force, and that the method of rais-
ing funds for county buildings provided by this last act
should be in addition to all other methods to be used by
the county board at their option. The third section of the
act of 1913 so provides in these words: “This act is cumu-
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lative and is not to be regarded as repealing or modify-
ing any provision of the statutes now in force which pro-
vide for submitting to a vote of the people the proposition
to raise funds for the erection of a courthouse or jail.”
Laws 1913, ch. 101. The original act, as amended and still
in force, provides that the county board may raise funds
for that purpose by the regular 15 mill levy without a vote
of the people, provided that they do not require more than
$1,500. This statute provides that they may raise the
funds in the same manner to the amount of $100,000 if
the proper petition is filed.

The title of the act of 1879 was as general and compre-
hensive as it could well be “concerning counties and coun-
ty officers.” The board of supervisors are county offi-
cers, and county buildings are the property of the coun-
ties. This title was held to be sufficient to cover all the
duties of the board of supervisors, and all the powers
and rights of property of counties. It made it the duty
of the supervisors to provide county buildings and made
provision for the raising of funds for that purpose. By
that act no appropriation for public money in excess of
$1,500 can be made for public buildings without a vote ot
the people. By this act of 1913 that amount is increased
to $100,000, and that appears to be substantially the pur
pose and intention of the act. Under our former acts it
was the vote of the people that controlled, if the amount
to be levied was more than the regular 15 mills, or the
amount to be appropriated was more than $1,500. Under
this act the same thing is accomplished without the vote
of the people, but the petition prescribed is substituted
therefor. )

The courts will not declare an act of the legislature
void as violating the counstitution unless such conclusion
is unavoidable. But the people have by their constitution
placed limitations upon the legislature as well as upon
the executive and judicial departments of their govern-
ment. The duty of enforcing these limitations is placed
upon the courts; no other way is provided; and when at-
tempted legislation is plainly and unequivocally prohib-
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ited by the constitution the courts must so declare. The
constitutional limitation that “no law shall be amended
unless the new act contain the section or sections so
amended and the section or sections so amended shall be
repealed” (Const., art. III, sec. 11) has been very many
"times construed and applied by this court. In the early
history of the state it was decided that an act “complete in
jtself” did not violate this provision of the constitution, al-
though it might incidentally change the law in some par-
ticulars as contained in prior legislation. This principle
has been uniformly adhered to, and in such case the ques-
tion at once arises, Is the act which is being considered
complete in itself? This question is not always easy of
solution, and there have been many decisions which discuss
the question as to when an act is to be considered “com-
plete in itself.” This court has been very liberal in con-
struing an act to be complete in itself for the purpose of
upholding it.

As an example of this, the case of Allan v. Kennard,
81 Neb. 289, may be cited. In that case a statute which
created the office of county comptroller was construed to
be complete in itself. In the opinion of the court, which
was written by Judge Letton, it was said: ¢“Chapter 36
seems to be complete in itself, creating a new office upon
sufficient reasons and prescribing the functions and du-
ties and compensation of the incumbent of the office thus
created,” and the rule which was derived from the facts
in that case was stated in the fourth paragraph of the
syllabus: “An act which treats of one department of
county government, the creation of a county office, and
the duties and functions to be performed by the incum-
bent of such office, is complete in itself, repeals by impli-
cation all acts and parts of acts repugnant thereto, and is
not required to contain all' the sections of former acts
which it may amend, or to specifically repeal the same.”
The opinion, among other cases, cites the case of Van
Horn v. State, 46 Neb. 62. The opinion in that case, by
Mr. Commissioner Irvine, discusses various questions
touching the constitutionality of the act there considered,

’
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some of which appear to have been thought to be of more
importance and difficulty than the precise question now
before us; but the discussion of this question, so far as it
goes, is quite satisfactory. In that case the act was to
provide for township organization. The title is quite com-
prehensive, and, among other things, provides for the re-
pealing of some of the then existing statutes. The opin-
ion discusses the distinction between the duties and pre-
rogatives of county officers and the duties of township
officers, and says: “Bearing in mind this distinction, we
think it will be apparent at once that the act of 1895 has
but one main and general subject, to wit, the organization
of townships and the government thereof.” The opin-
ion finds that the act to provide for township organiza-
tion had “but one main and general subject,” and that
it completely covered that subject without assistance from
any other act, and the rule of law derived from this dis-
cussion is stated in the seventh paragraph of the syllabus,
in which it is said that the provision of the constitution
above quoted “has no application to acts complete in them-
selves, and not in their effect simply amendatory.”

The question, then, in this case is, What is the subject
of the act of 1913? 1If its subject is the raising of funds
for providing county buildings, it is not complete in it-
self, as that subject was completely covered by the statute
of 1879 and its amendments. If that was not the subject
of this act which we are construing what then was the
subject? Will it do to say that its subject was to provide
another method for raising funds for public buildings?
Was its subject the substitution of a petition in place of
an election to authorize the county board to levy taxes
for such funds? Was the substitution of $100,000 as the
amount that might be levied for such purposes without a
vote of the people in place of the former limitation of
$1,500 the subject of legislation in this act? Can any of
these supposed subjects be thought to be distinct subjects
and complete in themselves? Unquestionably the general
subject of this legislation is to provide a method of rais-

95 Neb. 31 :
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ing funds for the erection of public buildings, and the
provision it makes is in addition and supplementary to
the provisions already existing for that purpose. It there-
fore enlarges the means for raising such funds, and must
be considered as amendatory of the former acts. If such
legislation is permissible under the constitutional provi-
sion above quoted, it would be difficult to suggest any leg-
islation that would be affected and controlled by that pro-
vision. The declaration of the legislature that the act is
cumulative and must not be regarded as “modifying any
provision of the statute now in force” does not alter the
situation nor help the matter. This declaration is an at-
tempt to make the substitution of the petition for the
vote of the people in raising funds for this purpose and
increasing the amount that can be raised without such
vote a distinct subject of legislation, but the subject of
legislation is not the petition and the specific amount that
can be raised, but the raising of the funds for erecting
county buildings, and no declaration of the legislature
can change that fact. This act of 1913, then, attempts
to amend the law without containing the section or sec-
tions so amended and without repealing those sections,
and so violates the constitution.

The judgment of the district court is reversed and the
cause remanded, with instructions to enter a decree en-
joining the defendants, as prayed in the petition.

REVERSED.

Rosg, J., took no part in the decision.

LeTTON, J., dissenting.

Under the principles announced in State v. Ure, 91
Neb. 31; Stewart v. Barton, 91 Neb. 96; Allan v. Kennard,
81 Neb. 289, and State v. Hevelone, 92 Neb. 748, I think
the statute does not violate the constitutional provisions,
though I admit that, if the earlier cases in this court cited
in the opinion were followed, it is a very close question. I
prefer the moré liberal construction of the late cases and
therefore dissent. Moreover, the former statutes all in-



VoL. 95] JANUARY TERM, 1914. 483

Minier v. Burt County.

clude “other county buildings,” while the present statute
applies only to courthouses and jails.

The following opinion on motion for rehearing was filed
April 17, 1914. Rehearing denied:

Per CuriAM. A motion for rehearing is filed, and
it appears that there is an omission in the third para-
graph of the syllabus of the opinion, ante, p. 473. That
paragraph should read: “The subject of the act of 1913
(laws 1913, ch. 101) was to provide a method of raising
funds for the erection of county buildings, and the pro-
vision it makes is in addition and supplementary to the
statutes already existing for that purpose, and materially
alters and amends the same. It does not contain the sec-
tion or sections so amended, nor repeal such sections. It
is therefore a violation of section 11, art. III, of the con-
stitution, and void.”

Prior to the act of 1913 the original statute provided
that “no appropriations shall be made for the erection of
any county buildings, without first submitting the propo-
sition to a vote of the people of the county at a general
election, and the same is ordered by two-thirds of the legal
voters voting thereon.” TLaws 1879, sec. 25, subd. 2, p.
361. It was found that it is sometimes necessary to ex-
pend a small amount of money for furniture and repair-
ing county buildings, and by the act of 1887 (laws 1887,
ch. 28) this statute was changed so that no appropriation
exceeding $1,500 could be made without a vote of the peo-
ple. In that condition the statute stood until the act of
1913 was enacted. By the act of 1913 an appropriation of
$100,000 can be made without a vote of the people. This
is clearly amendatory of the statute existing before that
time. Also by the act of 1913 a petition could be substi-
tuted for a vote of the people. This was also an amend-
ment of the prior statute, so that there can be no doubt
that the prior statutes as they existed were amended by
the act of 1913, and were not repealed nor contained in
the new act. This seems to be as plain a violation of the
constitution as any we will ever have, and we cannot up-
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hold the statute without ignoring or virtually repealing
this provision of the constitution.
The motion for rehearing is
OVERRULED.

Reesg, C. J., and LETTON, J., dissent.

AveustT D. WITT, APPELLEE, V. GEORGE W. CALDWELL
ET AL., APPELLANTS.

Firep MarcH 13, 1914, No. 17,610.

1. Appeal: CoNFLICTING EvIDENCE. The evidence upon the trial of
this case was in direct conflict upon every material controverted
point of fact. In such case the verdict of the irial jury upon
the conflicting evidence, if there is sufficient to support it, will
not be molested.

2. Negligence: INsTRUcCTIONS. Instructions, the substance of which
is stated in the opinion, approved.

3. Briefs should be prepared in accordance with the provisions of
section 8192, Rev. St. 1913, and the rules of the supreme court.

APPEAL from the district court for Douglas county:
ABRAHAM L. SuTTON, JUDGE. Affirmed.

Hastings & Ireland, for appellants.
Guy R. C. Read and Hugh A. Myers, contra.

REESE, C. J.

This is an action for damages resulting from a personal
injury. It is alleged in the petition that plaintiff was
employed by the defendants, who were partners, and who
had the contract for the erection of the new courthouse
in Douglas county, situated in Omaha; that, while in
the discharge of his duties as the employee of defendants,
and under the direction and charge of their foreman, a cer-
tain wire cable was used in connection with a block and
pulley in hoisting building material to the dome of said
courthouse; that, while the said work was being prose
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cuted, the said wire cable became twisted, and defendants’
foreman directed plaintiff to take the twist out of the
cable, and which plaintiff, in obedience to said order and
command, undertook to do; that in untwisting said cable
it became necessary for plaintiff to take hold of the cable
with his hands at or near the block through which it
passed; that the hoisting apparatus, with which the loads
were carried to their destination, was propelled by a steam
engine, which was under the direction of the foreman,
who controlled the same by signals to the engineer in
charge of the engine, the signals being given by the use
of a whistle blown by the foreman; that, while plaintiff
was endeavoring to take the twist out of the cable with
his hand in a place of danger, known to said foreman,
the foreman negligently and carelessly gave the signal to
hoist, without the knowledge of plaintiff, whereupon the
machinery and wire were suddenly started, and plaintiff’s
hand -was caught and drawn into the pulley by the wire
cable, and he received the injury complained of, to his
damage in the sum of $2,000.

Defendants answered admitting their partnershlp Te-
lation, their contract for the erection of the Douglas county
courthouse, that plaintiff was in the employ of defend-
ants at the time alleged in the petition, and that, while
so employed, he received a slight injury; but allege that
whatever injury plaintiff received was by his own con-
tributory negligence; that the signal to hoist was not
given until plaintiff gave notice to the foreman that the
load was ready to hoist, and when the machinery was
started plaintiff carelessly and negligently placed his hand
in a place of danger, and by reason of his own careless-
ness the slight injury was inflicted. The assumption of
risk and the act of plaintiff’s fellow servant were also
pleaded, as was a denial of all negligence on the part of
defendants. Plaintiff replied in general denial. A jury
trial was had, which resulted in a verdict in favor of
plaintiff for the sum of $1,500, on which a judgment was
rendered. Defendants appeal.
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It is shown by the evidence that plaintiff was directed
to untwist a wire cable which had become twisted very
near the block or pulley through which it had to pass in
hoisting the load of material to its destination in the
dome of the building then being constructed; that plain-
tiff was directed by the foreman to untwist the cable,
and, while doing so, the machinery was suddenly started
up, and his hand was caught by the wire, drawn into the
block, and so injured as to require the amputation of the
thumb, which, according to his testimony, rendered him
unable to follow the vocation of horseshoer, which ap-
pears to have been his trade. The evidence of what oc-
curred at the time of the accident was in direct conflict.
On the part of the plaintiff, it was to the effect that he
was directed to untwist the cable, and which he was do-
ing, when the foreman, without warning or notice to him,
gave the signal to the engineer for a quick hoist; that
plaintiff did not hear the signal; that the machinery was
suddenly started, jerking or drawing his hand into the
block and seriously injuring it. It must be conceded that,
if that testimony was correct, the action of the foreman
" was without the exercise of due or proper care, and de-
fendants would be liable for any injury plaintiff may have
received, if he were free from negligence himself. A dif-
ferent theory was presented by the defense, to the effect
that the danger was open and apparent, and by the exer-
cise of reasonable care on the part of plaintiff all aceci-
dent would have been avoided; that the foreman did not
give the signal to hoist until informed by plaintiff and
his fellow servant that the defect in the cable had been
corrected, and that the hoist could be made; that, when
so informed, and not until then, the foreman gave the
signal to the engineer to hoist; that plaintiff negligently
and carelessly retained his hold upon the cable and al-
lowed his hand to be drawn into the block. This pre-
sented a question peculiarly for solution by the jury.
They were the judges of the convincing force of the
testimony of the witnesses, and the court could not then,
nor can we, take the questions of fact from the jury and
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hold that the verdict was not sustained by sufficient evi-
dence. This must dispose of the assigned errors of the
district court in refusing to direct a verdict in favor of
defendants at the close of plaintiff’s evidence, and also
after the close of the whole evidence.

It is contended that the district court erred in giving
instructions numbered 5, 8, 10 and 14 upon its own mo-
tion. The giving of these instructions was severally as-
signed for error in the motion for a new trial, but we are
unable to find any specific discussion of them in appel-
lants’ brief. The fifth is, in substance, that the burden
of proof is upon plaintiff to establish negligence on the
part of defendants by a preponderance of the evidence,
and that to recover he must prove, first, that he was injured
at the time and place substantially as alleged in the peti-
tion ; second, that defendants were negligent in giving the
signal to the engineer to start the hoisting apparatus
while plaintiff was in the act of untwisting the wire cable
ropes attached to the block; and, third, that defendants’
negligence was the proximate cause of plaintiff’s injury.
The eighth instruction is that negligence is not presumed,
but must be proved, not necessarily by direct evidence,
but facts must be established from which a reasonable in-
ference of negligence arises; if not, negligence is not
proved. The above is amplified in a later part of the in-
struction, but we can perceive no infraction of any rule
of law therein. The tenth is that, if plaintiff gave the
signal to the foreman for the movement of the engine,
which resulted in plaintiff’s injury, he could not recover,
and the verdict should be for defendants. The fourteenth
is simply a direction for the jury to select a foreman and
sign the verdict which conforms to their finding. We are
unable to detect any reversible error in these instructions.
It is also assigned that the jury failed to follow instruec-
tions numbered 6, 7, 9 and 11. These instructions are gen-
eral ones usually given upon the subjects involved in the
case, and properly directed the minds of the jury to the
issues presented, leaving it to the jury to apply the law
to such facts as they might find proved. Our attention is
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not directed to any error requiring a reversal of the judg-
ment.

We desire, again, to call attention to section 8192,
Rev. St. 1913, and to the rules of this court governing
the matter of the preparation of briefs. While appel-
lants’ brief in this case shows much labor and care in
its preparation, it is more of a general classification of
subjects, with citations of authorities, than a brief upon
the particular questions involved in the case.

The judgment of the district court is

AFFIRMED.

EDWARD A. SMITH, ADMINISTRATOR, APPELLANT, V. ESTATE
OF GEORGE M. BAYER, APPELLEE.

FiLEp MarcH 13, 1914. No. 17,669.

1. Courts: CouNTy CoOURTS: ProsBaTE JURISDICTION. The county court
has exclusive original jurisdiction over the administration and
settlement of the estates of deceased persons.

" 2. Executors and Administrators: ALLOWANCE TO WIpow: WAIVER.
‘Where a husband dies possessed of personal property, but of no
wearing apparel, ornaments, nor household furniture, and it does
not appear that he possessed any property specifieally exempt
to him from seizure under execution or attachment process, and
the wife makes no demand for an allowahce to her of exempt
property, nor for the delivery to her of personal property, “to
be selected by her,” of the value of $200, during her life, but
dies subsequent to the decease of her husband without making
such request or demand, the provisions of section 1267, Rev.
St. 1913, being for her sustenance and support, the rights con-
ferred upon her by the section are waived, and do mnot, upon
her death, descend to nor vest in the administrator of her
estate.

APPEAL from the district court for Douglas county.
LEE S. ESTELLE, JUDGE. Affirmed.

McKenzie & Cox, for appellant.

Weaver & Giller, contra.
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ReEsE, C. J.

Plaintiff filed his petition in the district court for Doug-
las county alleging, in substance, that George M. Bayer
died intestate on the 5th day of May, 1910, leaving an es-
tate of personal property of the value of $10,000; that
he left surviving him Allie M. Bayer, his widow; that the
estate of George M. Bayer was being administered upon,
the administration thereof not having been closed; that
Allie M. Bayer died on the 2d day of July, 1911; and that
on the 5th day of July, 1911, plaintiff was appointed ad-
ministrator of her estate. It will thus be seen that George
M. Bayer died more than a year prior to the decease of
Allie M. Bayer. There is no averment that Allie M.
Bayer ever claimed or demanded any part of the estate of
George M. Bayer, nor that there were any children born
to them. It is alleged that after her death and the ap-
pointment of plaintiff as the administrator of her estate,
he filed a petition in the county court asking for an order
directing the administrator of the estate of George M.
Bayer to turn over to plaintiff, as the administrator of
the estate of Allie M. Bayer, the sum of $500 as exempt
to the said Allie M. Bayer, and also personal property
not exceeding in value the sum of $200, making a total
of $700, as due to her estate under the provisions of sec-
tions 1267, Rev. St. 1913; that the county court refused
to make the order as demanded; but just how the case
got into the district court, whether by appeal or original
action, does not appear. If by an original action, it is
clear that the district court was without jurisdiction to
make the order prayed for, and the order of the county
court would be final; that court having exclusive original
jurisdiction in the matter of the administration of es-
tates.

It is alleged that, “as shown by the inventory of the
administrator of the estate of the said George M. Bayer
on file herein, the said George M. Bayer, at the time of his
decease, had no wearing apparel, ornaments or household
furniture of any kind or nature;” that he “did not own
any lands, lots or real estate, or any interest in real es-
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tate of any kind or nature whatsoever.” The prayer is
“for an order directing the administrator of the estate of
George M. Bayer, deceased, to deliver over to your peti-
tioner as the administrator of the estate of Allie M. Bayer,
deceased, the sum of $500 as exempt to the said Allie M.
Bayer out of the estate of the said George M. Bayer, de-
ceased, and other personal property not exceeding $200 in
value, or the sum of $200 in cash.” Defendant demurred
to the petition on the ground that the facts stated in the
petition were not sufficient to constitute a cause of action.
The demurrer was sustained, and, plaintiff having elected
to stand upon his petition vs1thout amendment, the suit
was dismissed. Plaintiff appeals.

It is said in defendant’s brief that the decedent Allie
M. Bayer claimed to be the common-law wife of George
M. Bayer, but, as the demurrer admitted the averments
of the petition, no notice can be taken of matters aside
from what is there alleged, and we must assume that Allie
M. Bayer was the legal wife of George M. Bayer. Ques-
tions of fact not shown in the petition must be raised by
answer, if at all. As we have seen, there is nothing in
the petition or record before us showing that this is other
than a suit instituted originally in the district court.
We are furnished no record, except the petition, the de-
murrer, and ruling of the court. While it is recited in the
petition that plaintiffs’ claim was rejected by the county
court, there is no suggestion of any appeal therefrom. It
is provided in section 1206, Rev. St. 1913: “The county
court shall have exclusive jurisdiction of the probate of
wills, the administration of estates of deceased persons,”
ete. It necessarily follows that the only jurisdiction which
the district court could acquire would be by appellate
proceedings. Rev. St. 1913, sec. 1526. Upon this ground
alone the demurrer was properly sustained.

But, passing this, it is claimed that plaintiff is entitled
to the sum demanded nnder the provisions of section 1267,
Rev. St. 1913, which declares that the surviving hushand
or wife shall be entitled to the “wearing apparel and or-
naments and household furniture of the deceased, and all
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the property and articles that was or were exempt to the
deceased, at the time of his or her death, from levy or sale
upon execution or attachment, and other personal prop-
erty, to be selected by her, him or them, not exceeding
two hundred dollars in value,” etc. It is shown in the
petition that, at the time of his death, George M. Bayer
had neither wearing apparel, ornaments nor household
furniture, and it is not alleged that he possessed any
“property and articles” that was specifically exempt from
levy or sale upon execution or attachment. These provi-
sions are for the support and protection of the surviv-
ing members of the family of the deceased. In this case,
assuming as we must, that there was a lawful marriage
between the parties, there are no children, and the al-
leged wife refrained from making any demand for the al-
lowance during her lifetime. Nor did she make any re-
quest for the transfer to her of personal property, “to be
selected by her,” to the extent and value of $200. No
steps of that kind were taken by her during her life.
Her claim under the statute was therefore waived. After
her decease, she, of course, had no necessities to meet, and
whatever rights she may have had personally could not
descend nor vest in the administrator of her estate.

It follows that, viewing the case from any angle, the
district court did not err in sustaining the demurrer. The
judgment is therefore

AFFIRMED.

LerroN, FAwcETT and HAMER, JJ., not sitting.

H. W. HORTON, APPELLEE, V. TABITHA HOME ET AL.,
APPELLANTS.

Frep MarcH 13, 1914. No, 17,438.

1. Mechanics’ ILiens: CHARITABLE INSTITUTIONS. A trust for the
benefit of the public attaches to property secured by a corpora-
tion organized for charitable and religious purposes, to furnish
a home for the aged and infirm, and a home for indigent orphans
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to be given a common school education to fit them to become
nurses and attendants on orphan homes, and similar institutions,
and property so secured and used is not subject fo mechanics’
liens without an order of the district court of the proper county
authorizing the same, nor can the property of such a corporation
be sold on execution where such sale would defeat the trust and
destroy the public purpose for which the property was donated
or secured.

. CoNTRACTS BY TRUSTEES., The trustees elected to
manage the affairs of such a corporation cannot enter into a
valid contract by which its property may become subject to
mechanics’ liens without first having obtained an order of the
distriet court for that purpose.

3. Charities; TrusTEES: NoTice. All persons dealing with the trustees
of such a corporation must, at their peril, take notice of the
powers granted by its articles of incorporation.

4. Mechanics’ Liens: CHARITABLE INsTITUTIONS. The failure of the
trustees to object to the use of material furnished, at the order
of other persons, in remcdeling the building situated upon such
property will not have the effect of creating a mechanic’s lien
thereon.

APPEAL from the disirict court for Lancaster county:
WiLLARD E. STEWART, JUDGE. Reversed.

F. A. Boehmer & Son and H. C. Bittenbender, for ap-
pellants.

Jesse L. Root, B. C. Strode, Field, Ricketts & Rickelts,
M. V. Beghtol, C. 8. Polk, Talbot & Allen, C. S. Allen
and Mockett & Peterson, contra.

BARNES, J.

This action was commenced by H. W. Horton in the
district court for Lancaster county, for the foreclosure
of a mechanic’s lien against an incorporated charitable
institution known as “Tabitha Home,” situated near the
city of Lincoln. The petition was in the usual form for
materials furnished Tabitha Home under an alleged con-
tract. Certain other persons claiming mechanics’, judg-
ment and mortgage liens were made parties defendant,
and filed answers and cross-petitions setting up their
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claims, aggregating $22,280.32, exclusive of interest and
costs. To the petition and cross-petitions the Home an-
swered, admitting that it is a corporation, that it is the
owner of the property in controversy, and denying the
unadmitted allegations of the petition and cross-petitions.
The minor children, inmates of the orphans’ department
of the home, applied for and were given leave to file an
answer and cross-petition, which consisted of a general
denial of the averments of the petition and all cross-peti-
tions. The names of said minors and orphans, some 13
in number, are given, with the averment that they are
minors and orphans, inmates of and confined in said Tab-
itha Home, a charitable institution, and have an interest
therein; “that the Home is a corporation under the laws
of this state, existing as a charitable institution, the ob-
ject and purpose of which is to maintain a home for or-
phans and aged people; that it became incorporated many
vears ago, and ever since said date has been and is now
maintained as an orphans’ home; * * * that its prop-
erty and funds are controlled and handled by a board of
trustees whose duty it is to use said funds and property-
for the purposes and objects for which the Home was
incorporated, and that such board of trustees has no other
interest or rights in the property of this Home; that the
title to the property is held in trust by the corporation
and its officers for the use and benefit of the inmates in
furtherance of the object for which the home was created;
that these answering minors have been inmates of the
Home and were inmates thereof at the time when the al-
leged improvements were made, and that they are still in-
mates of this Home and being cared for in said institution ;
that no part of the material or labor described in these
petitions and answers of the lienholders was necessary
for the completion, maintenance or furtherance of the
trust for which the Home was incorporated, but if said
material was in reality furnished it was for a different
purpose; that these orphans have a right to and lien on
all the funds and property of said institution until they
arrive of age.  And that the board of trustees could not
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use the funds or property of the Home for any other
purpose. The minors pray that their interest may be pro-
tected and the property preserved for the original trust
for which it was intended.”

By leave of court an answer and cross-petition was
also filed by the aged inmates of the Home, in which it is
alleged: “That Tabitha Home is a charitable institution
duly incorporated, as appears from a copy of the articles
attached to this cross-petition as exhibit A ; that the Home
was organized and is maintained as a charitable institu-
tion, and not for profit; that the corporation has no capi-
tal and has no funds or income outside of a few contribu-
tions, and that it has no property except that in contro-
versy; that all of these answering inmates who had any
funds made a contract with said Home for their support,
board and lodging for the remainder of their lives, and
that they paid their money to said Home for that purpose;
# @& * gand before any of the alleged material was fur-
nished or labor done, they entered said institution, in pur-
suance of their contract and payment of their money, and
that they were in said Home long before and at the time
when it is claimed that these materials were furnished
and this labor was done; that the alleged material was
not furnished at the request of these inmates, nor for
their use and benefit, nor was it necessary to maintain
the institution for its original charitable purpose.” Then
follows a list of the aged inmates, 19 in number, with
the dates of their several entries, extending from No-
vember 21, 1887, to June 25, 1913, with the allegation
“that they have each contributed all they had to the Home
for their support, and that said sums of momney so paid
were accepted and are heing retained by the Home under
said contract for maintenance of these inmates; that they
paid their money in good faith, and relied upon the chari-
table purposes of said Home and the articles of incorpora-
tion, believing the same to be true; that the Home was
incorporated so that no onme person might hold, own or
control its property or funds, and that the board of trus-
tees and the officers have no right or interest in this prop-
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erty or funds as individuals, and have no authority to
use the funds for other purposes than to support the in-
mates, and that they have no right or interest as indi-
viduals in the property of this institution; that the cor-
poration has elected these officers in order that some one
might transact its business in a proper manner, and for
no other purpose; that neither the officers nor trustees
receive any compensation, and that the corporation has
no capital, and is dependent for its support upon free
contributions, and that it has no real estate except that
in controversy; that the material described in the peti-
tion and cross-petition herein was not furnished * * *
under the direction or request of the board of trustees
of said Home, nor was it necessary for the continuance
of the trust for which the Home was incorporated and
continued; that these inmates, by reason of these facts,
have a lien upon the property of the Home for the ful-
filment of their said contract, and that the board of trus-
tees or officers could not make any contract to divest
these inmates of their said right.” The answer concluded
with a “prayer for protection of their rights, preserva-
tion of the property, and, in the event that the real es-
tate be sold, the money paid in by these inmates may be
refunded to them.” The articles of incorporation of Tab-
itha Home were attached to the cross-petition, and show
that they were filed for record April 4, 1890, and duly
recorded in the proper records of Lancaster county; that
the objects and husiness of the corporation are: “First.
To erect and maintain an orphans’ home for the benefit of
the orphans of our land. Second. To erect and maintain
a place where the sick and needy and feeble may be cared
for. Third. To educate and train parties for the pur-
pose of becoming deaconesses, nurses and attendants on
hospitals, orphan homes or similar institutions. Fourth.
The transaction of the business of the corporation shall
be vested in five trustees to be elected by the members of
the corporation, and who shall hold their office during the
term of their natural life, except they may be removed
for cause, or by resignation. Fifth. The indebtedness
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of the corporation shall at no time exceed one-half of the
value of such property as may at the time be owned by
it.”

The answer of J. H. Humpe, trustee, and a mortgagee,
consists of a general denial of the averments of the an-
swers and cross-petitions of the alleged mechanics’ lien-
holders, admits that the defendant Tabitha Home is and
for many years has been duly incorporated as a charitable
institution under the laws of this state; that it is the
owner of the land described in the petition and cross-pe-
titions. It is alleged that for the purpose of securing the
payment of certain described notes, amounting in all to
the sum of $10,250, issued by the corporation of Tabitha
Home, said notes drawing interest as therein provided,
and in pursuance of a resolution therefor duly adopted
directing the trustees so to do, they, on the 22d day of
September, 1908, duly executed and delivered to said
Humpe a trust deed upon the said real estate; that the
notes are outstanding and unpaid, though some are not
vet due, but that the said trustee has a lien on said prop-
erty for the security of said notes, which he asks to have
protected by the decree of the court.

The Woodmen Accident Association filed an answer and
cross-petition, setting up the execution of two promissory
notes, amounting to $8,000, with 6 per cent. annual in-
terest, secured by mortgages on the premises involved,
which were duly executed by leave of the district court,
and the mortgages, duly recorded, constitute prior liens;
that the debt was not yet due, and there was no default
in the payment of interest. The decree found the mort-
gages to be the first and prior liens, but not subject to
foreclosure. No objections having been made thereto, the
mortgages need not be further noticed. Replies were filed
to all the cross-petitions, and the issues fully formed.

A trial was had, which resulted in findings and a de-
cree in favor of plaintiff and all the cross-petitioners
claiming mechanics’ liens, and ordering a foreclosure
thereof ; that the liens of the several mechanics’ lien-hold-
ers constitute a second lien; that J. H. Humpe, trustee,
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has a third lien, and is not entitled to a foreclosure there-
of; that H. Herpolsheimer Company has a fourth lien.
A sale was ordered, and Tabitha Home, the aged inmates,
and one Martin, as next friend in behalf of the orphan
inmates, have appealed.

At the beginning of the trial it was stipulated that the
material and labor furnished by the parties claiming the
liens were as stated in the accounts attached to plaintiff’s
petition and the several cross-petitions of the lien-holders,
and that the statements were filed and recorded as al-
leged, and the materials were furnished and used on the
premises described, but that such stipulation would not
be construed to mean that they were furnished by order
of Tabitha Home or any of its officers. The stipulation is
of considerable length, referring to each cross-petition,
and “that the balance due on the above amounts and items
is the amount specified in the petition and in the answers
and cross-petitions of the respective parties, subject to
the defenses tendered here by the Tabitha Home, as to the
legal rights of the parties incurring these expenses to obli-
gate the Tabitha Home to pay for them.”

The fact that the material and labor was furnished to -
remodel one of the buildings is not disputed; but it is
contended that it was not furnished for the Home, nor
under any contract with the corporation therefor. We
find no cross-appeal as against the Woodmen Accident
Association, nor in favor of J. H. Humpe, trustee. This
leaves for our consideration the contention against the
mechanics’ liens claims, and the Herpolsheimer Company
judgment.

It is shown by the record that Tabitha Home is a
charitable institution; that the title is in the corporation,
with a board of trustees to manage its affairs, who are
not vested with the title; that it has no fixed income, and
is instituted, supported and maintained alone by volun-
tary contributions and donations by the charitably in-
clined, and by contributions made by the church organi-
zation of the denomination in whose interest the Home

95 Neb., 32



498 NEBRASKA REPORTS. [VoL. 95

Horton v. Tabitha Home.

was created, and by which it is managed, assisted by con-
tributions from others, and is in no sense an organiza-
tion created and maintained for profit. It has no capital
stock, and it is shown that in carrying out the corporate
design over 2,000 orphans and inmates have been taken
care of since its organization; that the aged and infirm
have contributed large sums of money under a stipula-
tion that they should be provided with care and a home
during the remainder of their lives; their contributions
ranging from $50 to $1,000, according to their ability to
pay. It is clear that those inmates, should the decree of
the district court be affirmed, will be deprived of the care
and support toward which they have contributed, and will
be thrown upon the charity of the public for their main-
tenance and support. There seems to be little, if any,
doubt that, should the liens be enforced, the total indebt-
edness would swallow up the property, and the object of
its creation and maintenance would be completely de-
stroyed. On the other hand, should the decree be re-
versed and the existence of the liens be denied, plaintiff
and cross-petitioners would probably lose what they have
- furnished for the improvement of the property. The im-
portance of the case will therefore be well understood and
appreciated.

It appears that Tabitha Home is an institution of char-
ity. The real estate and funds provided for the building
were contributed by generous people for the good of human
beings who were not able to take care of themselves. It is
a general charity. Its benefits are not limited to any class
of people, and it appears that its doors are open to all
alike.

It further appears that certain doctors practicing their
profession in the city of Lincoln thought it would be a
good thing to have a hospital at this institution; that it
would help them in their business, and would be of bene-
fit generally. They proposed to the trustees of Tabitha
Home to make a hospital there. The trustees of the Home
appear to have been cautious awd discreet persons, and
made a plain arrangment with the doctors that, if the
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hospital was established there, it should be done with-
out expense to the Home. The doctors had an estimate
made, and claimed that the improvement could be com-
pleted for $6,000. The trustees then authorized them to
go ahead and establish a hospital at their own expense
and without charge to the Home. Thereupon, the doc-
tors went ahead in a careless sort of way and incurred
an expense of over $20,000, and now these claims are
asserted as liens upon the property of the Home. "The
board of trustees of the Home, and especially the many
old people who have put all of their worldly goods and
money into the Home on the understanding that they
were to have a place of refuge as long as they lived, and
the many orphan children who are kept there, some of
whom are being kept for a consideration paid by their
friends, are all perfectly innocent in this matter; and, if
the liens in question are established, the inmates will
lose everything they have in connection with the Home.
The first question presented and discussed is, whether
the contractors and materialmen have placed themselves
in a position to have a lien upon this property, even if it
is ordinary property and is not protected by the statute.
It is by all parties considered that they did not make their
contracts with the owners of the property; and, if they
are held to have had a contract with the owners or trus-
tees, it must be one implied from the conditions and cir-
cumstances under which they acted. The title of the
property was in the Tabitha Home. The trustees of the
Home had made their record plainly show that the prop-
erty was not to be chargeable with these expenses. On
a former occasion, when the trustees desired to charge
the property with an indebtedness, they applied to the
courts for permission to do so, and this was a matter of
public record. That this was a charitable institution was
also a matter of public record and notoriety. This court
has many times held that “a person furnishing material
for an improvement on real estate must take notice of
the interest and title in the premises of the person with
whom he contracted as shown by the public record, as
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his lien for labor and material, aside from the improve-
ment itself, attaches only to such interest.” Waterman
v. Stout, 38 Neb. 396. The question, then, is whether the
parties who furnished the materials, if they intended to
charge the accounts against the Tabitha FHome and estab-
lish a lien thereon, should not have taken notice from the
public records showing that the title was in the Home,
which was controlled by a board of trustees, and that the
trustees, when they made certain improvements on the
Home, had themselves applied to the courts for permis-
sion to do so. The records of the corporation showed as
explicitly as it could be shown that the Tabitha Home was
not undertaking to make this improvement, and was not
chargeable with the bills. Therefore it cannot be said
that the parties had the right to go ahead and assume that
the property of this charity was to become chargeable
with the bills for material and labor, without making
more inquiry than the evidence shows they made. The
trustees as a body, or individually, took no action in or-
dering the material which was used in making the im-
provement; and no separate or independent action of any
one or more of the trustees could create an indebtedness
which would eventually ripen into a lien upon the prop-
erty held in trust by them. Trustees have no power be-
yond that created by the trust, and any person dealing
with them in matters beyond their power does so at his
peril. Stark v. Olsen, 44 Neb. 646, 659 ; Livermore v. Max-
well, 87 Ia. 705; Byron Reed (o. v. Klabunde, 76 Neb.
801; French v. Trustees of Griswold College, 60 Ia. 482

In Fordyce v. Woman’s Christian Nat. Iibrary Ass’n,
79 Ark. 550, 7 L. R. A. n. s. 490, it was said: “The im-
munity of the property of a charity from sale under exe-
cution rests on special grounds. The property of a cor-
poration organized solely for charitable purposes is ex-
clusively dedicated to public uses, as much so as the
streets and alleys of a town or city; for this purpose the
corporation is a mere trustee. Benton v. Boston City
Hospital, 140 Mass. 13. It is of primary importance to
the public that the trust shall be perpetuated. The trus-
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tees of the corporation are usually unsalaried agents, de-
voting their time and labor to the use and benefit of the
public. For their own wrongs and misdeeds they are per-
sonally answerable, just as are the physician and the at-
tendants in a hospital. If the doctrine of respondeat su-
perior is applied to them, it follows that, along with their
other powers, they possess an implied power to destroy,
by a wilful violation of their duties, by collusion, or by
negligence, the public interests that they are selected to
preserve.” Further it was said: ‘ ‘A valid vested estate
in trust (for charitable purposes) can mnever lapse or be-
come forfeited by any misconduct in the trustee, or in-
ability in the corporation to execute it, if such existed.
Charity never fails; and it is the right as well as the duty
of the sovereign, by its courts and public officers, as also by
the legislature (if needed), to have the charities properly
administered.” Girard v. Philadelphia, 7 Wall. (U. 8.)
1, 15. ‘With regard to the liability of charitable corpora-
tions or their trustees for the negligence of their agents
or employees, there is some difference of opinion, but the
decided weight of authority denies such liability; this on
two grounds: First, that, if this liability were admitted,
the trust fund might be wholly destroyed and diverted
from the purpose for which it was given, thus thwarting
the donor’s intent, as the result of negligence for which
he was in nowise responsible; second, that, since the trus-
tees cannot divert the funds by their direct act from the
purposes for which they were donated, such funds cannot
be indirectly diverted by the tortious or negligent acts
of the managers of the funds or their agents or em-
ployees.” ” .

It follows that in this case the board of trustees could
not do by indirection what they could not do directly.
Avery v. Baker, 27 Neb. 388; Grissom v. Hill, 17 Ark.
483; Fordyce v. Woman’s Christian Nat. Library Ass’n,
supra; Zion Church v. Parker, 114 Ia. 1.

Another question of importance is whether the property
of the Home could be incumbered with a mortgage or
otherwise, except under the direction of the court, pro-
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viding what the money realized on the incumbrance should
be used for. At the common law no lien was allowed
upon church property. The revenue of a religious cor-
poration and any profits realized from this property could
be appropriated by the creditors, but not the property it-
self. Phillips, Mechanics’ Liens (3d ed.) sec. 185, after
reciting this condition of the common law, says: “It
is well worthy of consideration whether all who deal with
it do not contract upon the credit of these resources (the
revenues and profits derived therefrom) alome.” It ap-
pears that many cases have arisen in this country in which
in the absence of any statute on the subject, the courts
have been divided upon the proposition as to whether any
mechanics’ lien could be established upon church prop-
erty.

The property in question in the case at bar was owned
by the Tabitha Home, a corporation organized for the
purpose of holding the title thereof. This corporation is
not a religious society. A religious society, however, con-
cluded to build a home. They solicited funds from.the
charitably inclined with which to construct it, and of
course the religious society itself contributed towards the
construction of the building. If we look to the form of
the matter only, this was not the property of a religious
society; if we look to the substance however, it was the
property of such society. If it can be held to be the prop-
erty of a religious society, it comes directly within section
651, Rev. St. 1913, and if it does, then, in case it is de-
sired to sell or exchange the property or incumber it by
a mortgage or otherwise, the district court, upon petition
and good cause shown, might authorize it to be done; and,
if that authority was granted, there would be included
in the order a direction as to how the proceeds of the in-
cumbrance should be appropriated or invested. Such or-
der would require that the proceeds be appropriated and
invested in accordance with the original terms upon which
the real estate became invested or entrusted to such reli-
gious society. The lienholders, however, have cited some
sections of the statute, which is a general one, and in-
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tended to cover other cases of organized societies besides
religious societies, and which of course would not have
any application to the case at bar. Their attempted ap-
plication of those sections of the statute do not appear to
be warranted by the Revised Statutes of 1913, where the
various sections of the statute are arranged. Section 651,
Rev. St. 1913, provides: ‘“When any real estate shall have
been or may hereafter be bequeathed, aliened, donated, or
otherwise entrusted to any religious society in this state,
or to any of the trustees or officers of any such society,
and such society shall be desirous to sell, exchange, or
incumber, by mortgage or otherwise, any such real estate,
it shall be lawful for the district court of the proper
county, upon good cause shown upon petition of any such
society, or some person authorized by them, to make an
order authorizing the sale or incumbrance of any such
real estate, and said court may include in such order di-
rections how the proceeds of such sale or incumbrance
shall be appropriated or invested: Provided, such order
shall in no case be inconsistent with the original terms
upon which such real estate became invested in or en-
trusted to such religious society.” It appears beyond all
question that the organization was for charitable pur-
poses, and was under the jurisdiction and control of the
Evangelical Lutheran Church, and it is our view that it
was within the provisions of the statute above quoted. If
this be true, no action was had of any kind, as directed
by the statute, conferring authority upon the board of
trustees which could result in the creation of a lien ov
an incumbrance upon the property, and, as we view the
record, no liens were created, for it was beyond the power
of the board to do by indirection what they could not do
directly.

While there is some conflict in the authorities, the great
weight of the adjudicated cases favor the conclusions
above expressed. It is to be regretted that the claimants,
seeking to establish their liens are denied that remedy;
but, on the other hand, a decree establishing such liens
and an order of foreclosure would divert the property
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from the charitable purposes to which it has been dedi-
cated, and would completely destroy its object, with the
result that the orphans and the aged and infirm inmates
of the Home would be left without any means of support,
and would be thrown upon the general public for suita-
ble care and maintenance. As we view the authorities,
this should not be done.

The judgment of the district court establishing the
claimants’ liens, and ordering a foreclosure and sale to
satisfy the same, is reversed, and the cause is remanded
to the district court for such other and further proceed-
ings in harmony with this opinion as may be desired.

REVERSED.

LerTOoN, J. I am unable to agree with the conclusions
of fact announced in the opinion, and also with the legal
principles stated as applying to the facts in evidence in
the case. I therefore dissent.

Rosg, J., dissents upon the same ground.

HaMER, J., concurring.

The corporation seems to have been organized as a
charitable institution to maintain a home for orphans and
aged people—persons who are unable to provide for them-
selves. The purpose of the existence of the institution
is not for profit. It has no property except that in con-
troversy. The aged persons, for the benefit of whom the
Home in part exists, appeared to have contributed all
their means to establish and maintain it. This was done
under a contract so that the inmates should have a home
that would shield them in their old age, infirmity, and
feebleness.

It is provided in its articles of incorporation that the
transaction of the business of the Home “shall be vested
in five trustees to be elected by the members of the cor-
poration.” These trustees have no authority to bind the
corporation and create a debt against it, unless they act
within the purposes of the corporation as set forth in its
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articles. The thing proposed to be built and for which it
is claimed the indebtedness on mechanics’ liens was in-
curred was a hospital. I am unable to see how these peo-
ple needed a hospital. Suppose that the trustees had un-
dertaken to construct a flour-mill, would they have had
authority to do it? Could they engage in any sort of
commercial venture? Could they do anything outside of
that which the articles of incorporation would naturally
include? The character of the occupation of the trustees
was such that it demanded of the one who would do busi-
ness with them a critical inspection of their powers. The
hospital was to be built without expense to the Home.
The doctors who were going to build it so represented to
theé trustees. Therefore the mechanics’ lien people can
only look to the doctors. They certainly cannot look to
the trustees, who never intended to incur an obligation
against this charitable institution. If there is to be a loss,
let those whose vigilance in getting business made the
loss possible suffer for it. The helpless orphans and the
feeble old people should not be turned out of their refuge
because the doctors overestimated what they could do, or
because they conceived the idea of building a hospital for
a charitable institution which did not need it, and whose
articles of incorporation did not contemplate it.

Section 153, ch. 16, Comp. St. 1911, contains a pro-
vision that all funds received by any such corporation
(charity society) shall be used in the first instance; or
shall be vested, and the income thereof used (after paying
the necessary expenses) “for the exclusive purpose set
forth in the articles of association, and no portion thereof
shall be used for any such purpose except within this
state, and no portion of the funds of any such corpora-
tion shall be used or contributed toward the erection,
completion, or furnishing of any building not owned or
used by such corporation.”

Section 154¢ of the same chapter provides that “the
books, records and files pertaining to any such Home shall
be subject to the inspection of the auditor of public ac-
counts of this state or any deputy or clerk authorized by
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him to inspect the same.” It is further provided in the
same section that, “in case of any diversion of the funds
or other property acquired by any organization under this
act from the object and purposes of such Home or Homes,
or funds therefor, the attorney general is hereby author-
ized to bring suit in any court having general jurisdic-
tion in equity matters in the state, to restrain and pre-
.vent any diversion of such funds or property, and to ad-
just any and all wrongs concerning the same.”

It will be seen that the spirit of this legislation tends to
prevent, any diversion of the property from the charita-
ble purpose intended. It seems to the writer that, if the
trustees undertook to endanger the safety of the propertv
by engaging in a contract which might incumber it with
mechanics’ liens in carrying out a purpose not contem-
plated by the articles of incorporation, such effort of the
trustees would be beyond their jursdiction, and forbidden
by the general spirit of our laws towards charitable in-
stitutions.

WILLIAM ALBERS, APPELLEE, V. CHICAGO, BURLINGTON &
QUINCY RAILROAD COMPANY, APPELLANT.

FiLep Marcu 13, 1914. No. 17,592.

1. Waters: DAMAGES: RAILROAD EMBANKMENTS: DIRECTING VERDICT.
Action to recover damages alleged to have been sustained by the
negligent construction of defendant’s railroad yards and grades,
which, it is claimed, held back the flood waters of Salt creek, and
threw them over plaintiff’'s premises and into his store building.

" It appears from plaintiff’s evidence that, when the water reached
its maximum height, the defendant’s tracks and grades were
entirely submerged; that the water formed a lake in the salt
basin of such depth as to stand three feet deep in plaintiff’'s store
for several hours. Held, That defendant’s motion to direct a
verdict in its favor should have been sustained.

2. New Trial: FINpINGs: EvVIDENCE. Special findings of the jury are
ordinarily entitled to great weight, and will not be lightly set
aside, but where there is no evidence to sustain them they are
not controlling, and a new trial should be awarded.
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3. Venue: MorioX For CHANGE: REVIEW. Where the evidence sub-
mitted in support of a motion for a change of venue fairly shows
that the party seeking such change cannot have a fair and
impartial trial in the county where the action is pending, it is
reversible error to overrule the motion.

APPBAL from the district court for Lancaster county :
WiLLAkp E. STEWART, JUDGE. Reversed.

Jesse L. Root, Byron Clark, E. C. Strode, Maz V. Begh-
tol and Barton L. Green, for appellant.

Wilmer B. Comstock, contra.

BARNES, J.

This was an action to recover damages sustained by
plaintiff by the partial destruction of his stock of groceries
contained in his store building at the corner of Fifth and
D streets, on lots 11 and 12, in block 194, of the city of
Lincoln, together with damages to the lot and building,
caused by the flood waters of July 6, 1908, which, it was
alleged, had been thrown upon plaintiff’s premises by the
negligent construction of the new yards, tracks and grades
of the defendant railroad.

The answer admitted the construction of the grades,
embankments, bridges and culverts over and across what
is known as the Salt basin, west of the. city of Lincoln,
in Lancaster county, north of the place where the chan-
nels of Salt and Middle creeks enter said basin; and al-
leged that the lots and personal property described in
plaintiff’s petition were located in low ground which was
subject to inundations and overflow, and known to be sub-
ject thereto from the earliest known history of the basin,
and at a point where the surface and channel waters of
the surrounding country were precipitated down steep
grades into said basin; that when said basin was filled
the waters thereof would spread out, overflow, extend to
and include the lands of which plaintiff’s lots formed a
part; that on the Gth day of July, 1908, the waters ac-
cumulated from the drainage area into said valleys and
basin and stood back upon plaintiff’s lots, as, by the nat-
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ural topography of the valleys in said basin, it was com-
pelled to doj; that said waters were the result of an exces-
sive rainfall, theretofore unknown and unequaled in
quantity in the same period of time in said valleys and
basin, the drainage area thereof and the tributaries
thereto, and one which the defendant could not, nor was
it required by law to, provide for; that defendant’s grades,
embankments, culverts and bridges were built in a skil-
ful manner for drainage and railroad purposes, and in-
cluded in such construction the plans, bridges, culverts
and waterways equal to that which nature provided for
known, natural, usual and ordinary drainage purposes;
that said rainfall was of such unusual volume that it sub-
merged defendant’s embankments and railroad tracks, and
the depth of water complained of was the result of nat-
ural conditions; that any damages of which plaintiff com-
plains and which accrued therefrom were not contributed
to by any act of the defendant, nor influenced by defend-
ant’s grades, embankments, tracks, bridges or culverts.
Defendant denied each and every other allegation con-
tained in plaintiff’s petition. Plaintiff’s reply was a gen-
eral denial of the allegations of the answer.

Upon the issues thus joined, there was a trial to a jury,
and a verdict was returned for the plaintiff for the sum
of $1,000. Two special findings were also submitted to the
jury, which, with the answers thereto, read as follows:
“First. Would the plaintiff’s real estate described in his
petition have been damaged to any extent by the flood
waters of July 6, 1908, had the defendant’s embankments
not have been constructed in the Salt creek valley? An-
swer: No. Second. Would any part of the plaintiff’s
personal property described in his petition have been dam-
aged by the flood waters of July 6, 1908, had the defend-
ant’s embankments not have been constructed in the Salt
creek valley? Answer: No.”

A motion for a new trial was overruled, judgment was
rendered on the verdict, and the defendant has brought
the case to this court by an appeal.
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Defendant, among other assignments of error, contends
that the verdict is not sustained by the evidence. It ap-
pears from the record that plaintiff gave evidence of the
extent and value of the stock of groceries damaged and
destroyed by the flood, and the depreciation in the value
of his land and buildings caused thereby. He testified
that the flood waters began to flow over his premises about
6 o’clock on the morning of the 6th of July, 1908, and that
the water increased in height and depth until about 8 or
9 o’clock, when it was three feet deep on the floor of his
store, and was running over the counters.

Mart Overton testified for plaintiff that the water was
about three feet higher than it ever was before for 20
years; that he had noticed that, when the water “comes”
over the Burlington grade, it begins to go down at “our”
place; has. been that way for 20 years. Other witnesses
for the plaintiff testified that there was a deep, wide ba-
sin on the west side of the Burlington grade; that a pretty
fair current was running from the southwest to the north
of east, and that the water always broke over the grade
in flood times.

Henry YWurster testified that, at about half past 8
-0’clock on the morning of July 6, thé water commenced
to run over the J street grade; that before that time it
was from three to four feet lower on the north side of
the grade than it was on the south side, and that in about
15 minutes after it broke over the grade it was the same
height on both sides. To the same effect was the testi-
mony of Helzer, Lendtke, and Schmall. One Siebert tes-
tified that the water came over the J street grade between
8 and 9 o’clock. In fact, the plaintiff clearly proved by
a number of witnesses that the water coming down Salt
creek from the south was held back for a short time by
what is called the Denver grade, and did not break over
the grade until between 8 and 9 o’clock in the morning.
The testimony of surveyor Scott fixes the elevations along
the J street grade, and for a short distance north and
south thereof; the elevations of the grades and the open-
ings or waterways constructed therein, together with the
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highway bridges across Salt creek, and the railroad bridge
on or near J street. The size of the openings of the water-
ways thereunder were described by him, and it may be
said that his evidence corresponds with the grades and
elevations as fixed by the defendant’s engineers.

The evidence introduced on the part of the defendant
shows that the city of Lincoln is constructed on the east
side of Salt creek valley, but a portion of it lies within
the Salt creek basin. The source of Salt creek is near the
southwest corner of Lancaster county, about 23 miles
from Lincoln, at an elevation of 1,500 feet above sea level.
This stream flows in a northerly direction through Lan-
caster county, and, as it enters the corporate limits of
the city of Lincoln, it-passes through the basin that re-
ceives the flood waters from a drainage area of approxi-
mately 680 square miles. This drainage area is fan-
shaped in form, and converges into Salt creek basin at the
western edge of the city of Lincoln. The Burlington rail-
road built its first line into and through the city in 1870.
Subsequently other lines were purchased or constructed,
so that in 1908 the defendant owned a number of railway
lines converging into the city of Lincoln, with the termi-
nals essential for its use. The main line of the Burling-
ton from Chicago to Denver, extending southwestward
from the passenger station through and beyond the city of
Lincoln, crosses Salt creek at a point where B street
would intersect the railway if it were extended westward.
This line of railway is referred to in the record generally
as the Denver line. The plaintiff’s property is located
at Fifth and D streets, about five blocks east of the Den-
ver line. In 1908 the defendant company had about com-
pleted its Middle creek yards, and railway lines connect-
ing those yards with the Denver line, and the switch
tracks to the west thereof. The yards are about 314 miles
long, and from 200 to 1,000 feet wide. The railways con-
necting these yards with the main lines are laid upon an
elevation of earth approximately eight feet in height. Salt
creek is spanned by a bridge 250 feet in length, divided
into waterways by piers constructed to carry the rail-
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ways from the main line into the yards. This improve-
ment is referred to in the evidence of both plaintiff and
the defendant as the new construction, the J street em-
bankment, and the J street grade. A map was intro-
duced in evidence by the plaintiff, from which may be as-
certained the high water plane by a dotted irregular line
in the form of letters H W to indicate the elevation the
water attained at each particular point. The Denver em-
bankment is from four to five feet in height, but the eleva-
tion of the ground upon which this track is laid makes
the top of the ties on this line as high as the top of the
ties on the J street embankment. The plaintiff’s property
is situated a trifle over half a mile south and up stream
from the J street grade, and the Denver line intervenes
between plaintiff’s property and the J street embankment.

On July 5, and the morning of July 6, 1908, the drain-
age area of upper Salt creek, of Oak creek, Middle creek,
Antelope creek, Little Salt creek and Stevens creek was
deluged by a heavy rain, which, as we view the testimony,
was unprecedented in volume and extent; 5.13 inches of .
rain fell during that night upon the campus of the Univer-
sity of Nebraska near the Salt creek basin. Approxi-
mately the same amount of rain fell over the entire drain-
age district above mentioned. The conditions existing
in the valleys of the watercourses flowing into Salt creek
basin are described by numerous witnesses. Haines
branch, which empties into Salt creek near Lincoln Park,
some distance south of the plaintiff’s premises, was out of
its banks at 6 o’clock on the morning of July 6, and the
water was from 2 to 6 feet deep on the bottoms, which
were about 80 rods wide. ’

Frank Denton, Thomes Littler, and Martin Gilbert tes-
tified that no other flood of such magnitude was known
to have existed since 1866. Antelope creek, which flows
east through Lincoln, and from thence into Salt creek
near the fair grounds, was out of its banks by midnight
of July 5. The water was the highest at about 3 o’clock
in the morning of the 6th of July, and remained at flood
- tide until 4 o’clock. The water in the Antelope valley
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flowed 314 feet deep down the Rock Island tracks and
across O street in the city of Lincoln. North of O street
the stream was 200 feet wide, and in some places from 10
to 12 feet deep. In the upper Salt creek valley, at Roca,
which is several miles south of Lincoln, the water was
2 feet higher than it had been known to be in the preced-
ing 40 years. Stevens creek, which empties into Salt
creek about 7 miles northeast of Lincoln, and not far
from Havelock, was out of its banks at 5 o’clock in the
morning, and was higher than it had been known to be for
40 years. The water in Salt creek attained such a height
that it held back the waters in Stevens creek, which at its
maximum height was some 2 miles wide. In some places
the water was 6 feet deep, and it destroyed three-fourths
of a mile of the Burlington grade near Havelock, and did
not commence to recede until 4 o’clock in the afternoon.
Little Salt creek, which empties into main Salt creek be-
low the mouth of Antelope creek, but above the confluence
of Stevens creek and Salt creek, was also out of its banks
and covered the bottoms, which were about a mile and a
half wide. The water from Salt creek backed up the water
in Little Salt creek, and it was three days before it re-
ceded within its banks. The water was from 10 to 12 feet
deep on the bottoms, and came up so suddenly that a boy
driving cattle was marooned upon a knoll, and was res-
cued by means of a raft. In Oak creek valley the water
was 1 mile wide and 3 feet deep, with a current so swift
that it destroyed about 80 or 90 yards of the Union Pa-
cific railroad grade. Between Havelock and Waverly the
water in the Salt creek valley was 6 feet deep in the bot-
toms, and from 214 to 3 miles wide. At 4 o’clock in the
morning the water was backing upstréam from Little Salt
creek in the neighborhood of the mouth of Antelope creek,
and by 11 o’clock in the forenoon there was 5 feet of
water in the pasture just below the mouth of the Ante-
lope. By 10 o’clock in the forenoon of July 6, all of the
railway embankments in the Salt creek valley in Lincoln
and vicinity were entirely submerged. At 8 o’clock in
the forenoon of July 6, 1908, at the corner of Second and
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L streets nearly three blocks north of the J street grade,
and about three-fourths of a mile down the stream from
the plaintiff’s premises, the water was flowing up stream.
Horses were drowned in the vicinity of the gas works,
just north of J street, and, according to the testimony of
plaintiff’s witness Wurm, the water attained its greatest
elevation between 1 and 2 o’clock in the afternoon, and
continued at that elevation for three hours thereafter.
According to the testimony of plaintiff’s .witness Reif,
the water did not commence to recede until 12 o’clock P.
M. of July 6. Plaintiff’s witness Phillips says the water
remained at its maximum height for three hours, and
that the water flowed over the J street bridge from 4
o’clock P. M. until dark. It appears that for three hours
the water was without much current and was like a pond.
Plaintiff’s witness Scott established the elevation of the
flood plain at three points north of and down the stream
from all of the defendant’s alleged megligently construct-
ed improvements, and from an examination of those eleva-
tions every principle of hydraulics would be violated by
saying that the defendant’s embankments increased
the elevation of the water south of those points. The
plaintiff’s property is more than 3,500 feet northward
from the northwest corner of block 79, and the water at
that point below the defendant’s embankment was within
2.27 feet of the top of the counter in plaintiff’s store.
Plaintiff’s witness Scott testified that there is 3.3 feet fall
in the natural surface of the ground between defendant’s
. J street grade and the Denver line bridge over Salt creek.
The distance between those structures is less than the
distance between the northwest corner of block 79 and
the plaintiff’s store. Allowing for the natural fall of
the surface of the ground, the hydraulic or flood grade
between the plaintiff’s property and the northwest cor-
ner of block 79, at the time the water attained its maxi-
mum height, was less than the natural grade of the
ground. In fact, it is clearly established by all of the
testimony, and that fact is disputed by none, that the water
95 Neb. 33
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flowed into Salt creek basin from the various streams trib-
utary thereto until it filled that basin and submerged all
of the defendant’s railway tracks, grades and construction
several feet in depth, and there was a lake or pond in the
valley sufficiently high to create a head which forced its
way down the stream and through the constricted outlet
in the vicinity of Havelock; that for three or four hours
this solid body of water overflowed the whole bottom,
and remained in the plaintiff’s store as high as the top of
his counters.

It thus clearly appears that plaintiff’s real estate and
personal property would have been damaged to the same
extent by the flood waters of July 6, 1908, if the defend-
ant’s embankments had not been constructed in the Salt
creek valley. It istrue that, for a short time on the morn-
ing of July 6, the water coming from the south down the
Salt creek valley was held back to some extent by the
Denver grade, and flooded the plaintiff’s store. But, as
soon as the volume of water from the other tributaries
poured into the basin, it became filled up, and a great lake
was formed in the area between Havelock and A street,
and the water continued to rise until a sufficient head
was created to carry it north down the Salt creek valley;
that during that period the flood in the plaintiff’s store
reached its maximum height, and there remained for sev-
eral hours at the same height as the flood plane through-
out the whole basin.

Plaintiff, by his petition, failed to allege special dam-
ages for that part of the time in which his premises were
flooded before the water broke over the defendant’s grade.
No proof was introduced on that point, and the cause
was not tried on that theory. Therefore, it was the plain
duty of the trial court to sustain defendant’s motion and
direct a verdict in its faver, and it was reversible error
to overrule that motion.

It is also contended that the court erred in overruling
defendant’s motion for a change of venue. That motion
was supported by the affidavits of 113 persons. Among
them appears the affidavit of Gottfreid Herzog, who testi-
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fied that he was well acquainted with the locality where
the flood claims against the defendant originated; that
~ 400 property owners in the Salt creek basin, in a terri-
tory covering 60 blocks in the city of Lincoln, were claim-
ants against the railroad company for damages; that
meetings were regularly held on the last Tuesday of each
month attended by many of those claimants; that in those
meetings the question of the defendant’s liability was
discussed, and the property owners agreed to testify for
each other. A written memoranda was made as to what
each claimant wouid testify to; that the meetings were
regularly organized, with a presiding chairman, and the
claimants would laugh, and say they would enforce their
claims and secure settlements, although they did not be-
lieve the company was liable; that the attorneys and
agents for the claimants were urging litigation, and ad-
vancing the arguments that juries in Lancaster county
would find for the claimants, that the railroad company
could not win, that the claimants and property owners
had many friends and relatives residing in different parts
of Lancaster county, and that defendant could not ob-
tain a fair and impartial trial in said county. Many other
aftidavits of the same nature were produced, together with
the affidavits of other persons long residents of Lancaster
county, residing in different precincts, villages and cities,
and from practically every walk of life, stating that de-
fendant could not obtain a fair and impartial trial in the
county. In opposition to the motion, the plaintiff pro-
duced the affidavits of about 250 persons who testified
that, in tl »ir judgment, the defendant could have a fair
and impartial trial in Lancaster county. Out of this num-
ber, 60 of the affiants resided in University Place, where
one of the leading counsel for plaintiffs in the flood cases
resided. Practically every lawyer in Lancaster county
who held a claim of the character referred to in Mr. Her-
zog’s affidavit made an affidavit to the effect that defend-
ant could have a fair and impartial trial in the county.

After a careful reading of the affidavits, and an exami-
nation of the record, we are satisfied that the district
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court erred in not granting the defendant a change of
venue; and our conclusion is confirmed by the special ver-
dicts of the jury in which they found that plaintiff’s real
estate described in his petition would not have been dam-
aged to any extent by the flood waters of July 6, 1908,
had the defendant's embankment not been constructed
in the Salt creek valley, and that the personal property
described in plaintiff’s petition would not have been dam-
aged to any extent by the flood waters of July 6, 1908,
had the defendant’s embankment not have been con-
structed in Salt creek valley.

As we view the record, those findings were in direct
opposition to the evidence, and, in fact, there was no evi-
dence to sustain them. While the special findings of a
jury under ordinary circumstances aré entitled to great
weight and careful consideration, and will not be lightly
set aside, still where they are opposed to all of the evi-
dence they are entitled to no consideration whatever.
Those findings should have been set aside and a new trial
awarded.

The defendant has assigned many other errors as
grounds for a reversal of the judgment, among which it
is claimed that it was error for the court to receive the
plaintiff’s evidence relating to the drowning of persons in
the flood in question; also, that it was error for the dis-
trict court to receive evidence relating to the destruction
of the domestic animals found at or near the J street
bridge. It seems clear that it was error to receive this
evidence; but it is unnecessary, as we view the record, to
discuss those assignments, for it is clear that the evidence
does not sustain the verdict, and the court erred in not
granting the defendant a change of venue.

Tor the reasons above mentioned, the judgment of the
district court is reversed and the cause is remanded for
further proceedings.

REVERSED.

Reese, C. J., dissents,

Rosi, J., took no part in the opinion.
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CHARLES O. YWHEDON, APPELLANT, v. HARRY E. WELLS,
CouNTY CLERK, ET AL., APPELLEES.

FiLep MarcH 13, 1914. No. 17,626,

1. Appeal: Issues: HARMLESS Error. To allow the answer of a mere
volunteer to remain on the files, and the overruling of a de-
murrer to such an answer, if erroneous, is error without prejudice,
where only the issues raised by the answer of the real defendant
are litigated on the trial of*the action.

2. Constitutional Law: GENERAL AND SPECIAL STATUTES: SANITARY DIs-
TRICTS. Chapter 36, laws 1891, entitled “An act to provide for
the organization of sanitary districts, and to define their powers,”
does not violate that section of the constitution which provides
that “no corporation shall be created by special law, * * *
but the legislature shall provide by general laws for the organiza-
tion of all corporations hereafter to be created.” Const., art.
XIb, sec. 1.

3. : : . The act in question is general in its
nature, is cocplete in itself, and applies to all municipzl cor-
porations similarly situated. It neither amends nor purports
to amend any other legislative act.

4. Sanitary Districts: OFrIcErs: PowEgrs: Tax Levy: INJuNcTION. The
law does not require the officers of a sanitary district to give
notice of the levying of a tax which is within their power to
levy. If they exceed their power they may be enjoined. They
have nothing to do with valuing property for assessment. Errors
of assessment are to be corrected by the board of equalization.

: CrearioN: EstorpErL. The vote of the electors creating a
sanitary district concludes the taxpayers residing therein as to
the necessity for the creation of the district, and the benefits to
be derived from the construction of the improvements for which
it was organized.

APPEAL from the district court for Lancaster county:
Avpurr J. CORNISH, JUDGE. Affirmed.

C. Petrus Peterson, for appellant.

Frank J. Kelly and Field, Ricketts & Ricketts, contra.
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BARNES, J.

In August, 1911, Charles O. Whedon, who in his life-
time owned certain taxable veal estate and personal prop-
erty situated in the city of Lincoln, commenced this ac-
tion on his own behalf, and for all others similarly situ-
ated, against Harry E. Wells, clerk, and William Mec-
Laughlin, treasurer, of Lancaster county, Nebraska, Sani-
tary District No. 1 of the city of Lincoln, and Kent D.
Cunningham, W. J. Blystone and 8. B. Hohman, the
trustees of said sanitary district, to enjoin the clerk from
extending a levy of three mills on the dollar of the valua-
tion of the plaintiff’s taxable property on the tax lists of
said county, to enjoin the treasurer and his successors
“in office from collecting said tax, and the sanitary district
and its trustees from expending any of said three-mill
levy, and for general equitable relief.

To his petition the trustees of the sanitary district and
the defendants Wells and McLaughlin filed an answer put-
ting in issue the allegations thereof. There was filed an
answer of one Clell D. Campbell, who had a contract with
the sanitary district for the excavation of a new channel
for Oak creek. There was also filed an answer of Abel
& Roberts, a copartnership, doing business at Lincoln,
Nebraska, and who had a contract with the sanitary dis-
trict to construct certain drains and conduits for the pur-
pose of carrying off the stagnant waters of Antelope creek.

The plaintiff filed a motion to strike the answers of the
contractors from the files, for the reason that they had
no right to appear in the case, except by petitions of in-
tervention. The motions were overruled, and thereupon
plaintiff demurred to those answers. His demurrers were
overruled, and the plaintiff excepted. Without waiving
his objections, plaintiff filed a reply, and a reply to the
answer of defendants Wells and McLaughlin, the Sani-
tary District and its trustees, was also filed. On the is-
sues thus formed there was a trial to the district court
for Lancaster county, which resulted in a finding for the
defendants, a judgment dismissing- plaintiff’s action was
rendered, and thereupon the case was brought to this court
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by appeal. After the appeal was perfected, plaintiff died,
and the action was revived in favor of the representatives
of his estate.

It is contended by appellant that the district court
erred in refusing to strike the answers of the contractors
from the files, and in overruling his demurrer to said an-
swers. This assignment of error is argued at considerable
length in the appellant’s brief. But, as we view this
question, the rulings of the district court, if erroneous,
constituted efror without prejudice.

The issues litigated were presented by the answer of
defendants Wells, McLaughlin, and the Sanitary District
and its trustees, and the cause was tried upon those is-
sues. The fact that the answers of the contractors re-
mained on file, and the plaintiff’s demurrers to those an-
swers were overruled, did not affect the trial, or the find-
ings or the judgment of the district court upon the merits
of the controversy.

The appellant also contends that the act under which
the sanitary district in question was created is uncon-
stitutional because section 1, art. XIb of the constitution
of 1875, provides that: “no corporation shall be created
by special law, * * * but the legislature shall provide
by general laws for the organization of all corporations
hereafter to .be created.”

The act in question provides that, upon the petition of
100 legal voters, freeholders, resident within the proposed
limits of the sanitary district, containing a definite de-
scription of the territory intended to be embraced in such
district, the county commissioners shall give notice for
20 days prior to the time and place where the petition
shall be heard, at which time the board shall meet, and
all persons in such proposed sanitary distriet shall have
opportunity to be heard touching the location and bound-
ary of the proposed district, and thereupon the board shall
by an order determine the boundaries of such district,
whether described in the petition or otherwise. It fur-
ther provides that after the determination by the county
board, or a majority of them, they shall call a special elec-
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tion and submit to the legal voters of the proposed sani-
tary district the question of the organization of such dis-
trict, and notice shall be given of the election 20 days
prior thereto; that at such election each legal voter resi-
dent within the proposed sanitary district shall have the
right to cast a ballot with the words thereon, “For Sani-
tary District,” or, “Against Sanitary District,” and, if a
majority of the votes cast be in favor of the proposed dis-
trict, such district shall be deemed an organized sanitary
district. .

It is further provided that an election shall be called
for the election of three trustees, and that, after such
trustees shall be chosen, “such district shall be a body
corporate and politic by name of sanitary district of .
with power to sue, be sued, contract, acquire and hold
property and adopt a common seal.”

Provision is also made for the election of a member of
the board of trustees as president of that body, and a
clerk who may receive not to exceed $300 a year for his
services, and power is given the board to “pass all neces-
sary ordinances, orders, rules and regulations for the nec-
essary conduct of their business, and for carrying into
effect the objects for which such sanitary district is
formed.” :

It is apparent from these provisions that the legislature
did not, by special law, create the corporation. On the
contrary, the corporation is created by the action of the
voters under the provisions of the act, which is general
in its nature, and applies to all municipal corporations
of the state similarly situated.

In Neal v. Vansickle, 72 Neb. 105, it was held that the
legislature may provide for the creation of drainage or
reclamation of large swamp, or overflowed, or submerged
lands by the creation of local administrative organizations
or political corporations. To the same effect is Campbell
t. Youngson, 80 Neb. 322, State v. Hanson, 80 Neb. 724.
We think, therefore, that this contention of appellant
must fail.
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It is further contended that the act in question is also
unconstitutional because it is amendatory of the act of
February 28, 1881 (laws 1881, ch. 51) entitled “An act
to provide for draining marsh or swamp lands in the
state of Nebraska, and to repeal an act entitled ‘An act
to drain marsh or swamp lands,’ passed March 3, 1873,
which took effect June 1, 1873;” and is now article I,
ch. 89, Comp. St. 1909.

The act here in question was passed by the legislature
of 1891, as chapter 36 of the laws of that session, under
the following title: “An act to provide for the organiza-
tion of sanitary districts, and to define their powers.” -
Laws 1891, ch. 36. The act is complete in itself. It re-
lates to a different subject from the one providing for
drainage and drainage districts, and authorizes the
organization of sanitary districts alone. The trustees of
the sanitary district are given power to provide for the
construction of channels, drains or ditches for carrying
off and discharging the sewage of the district. The pur-
pose of the act is to improve sanitary conditions, and the
construction of drains and ditches is only incidental to
the main purpose. The act neither amends nor purports
to amend any existing law, and therefore this contention
cannot be sustained.

Appellant further contends that the act in question is
unconstitutional in this, that when the trustees have de-
termined the rate of taxation no method is provided by
which. the taxpayer can contest the tax; that the act pro-
vides for no appeal from the decision of the trustees; and
therefore it takes the property of the taxpayer without
due process of law. It must be observed that the act pro-
vides that the valuation fixed by the county board of
equalization shall be taken as the valuation on which the
tax levy shall be based. It therefore follows that the
taxpayer can appear before that board and contest the
question of the valuation of his property for the purpose
of taxation, and an appeal from the order of the board of
equalization, for which the law provides, is all the law -
requires. We find no authority for a taxpayer to con-
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test the levy as fixed by the power which determines that
question. In case the levy is unreasonable and exceeds
the rate fixed by the statutes or the constitution, the per-
son desiring to object thereto is required in most cases
to resort to a suit in equity for relief.

Finally, it is contended that appellant’s property is so
situated that it is not benefited by the improvement, and
therefore ought not to be taxed for that purpose. On that
question the record discloses that the sanitary district was
properly created, and includes within its boundaries the
property of appellant. It is true that the appellant’s lots
are situated upon high ground between Antelope creek
and Salt creek, within the city limits, and the purpose of
the organization of the sanitary district was to provide
for the better disposal of the sewage of the city. It was
also the purpose for which the district was formed to
straighten the channels of the several streams that empty
into Salt creek in the western part of the city of Lincoln,
and provide for a better fall in said streams, thus pre-
venting the accumulation of stagnant water, which might
endanger the health of the inhabitants of the city.

It appears that Antelope creek, which is situated east
of appellant’s property, was a sluggish stream, except in
times of high water, containing many pools that were
stagnant, and into which much of the garbage of the city
was thrown; and the purpose of the trustees was also to
straighten the channel of that stream, and construct con-
duits which would cause a rapid flow of its waters into
Salt creek, and thus cleanse the stream and render its
condition more sanitary.

It appears from the record that the work for which the
district was formed has been nearly completed, at a great
expense, and has materially improved the sanitary condi-
tions of the city. It must be remembered that the sani-
tary district was formed by the voters of which the appel-
lant was one, and the determination of the necessity for
the creation of the district and the improvements since

-carried out was settled by the vote of the district, and
the appellant was concluded thereby.
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A careful examination of the record satisfies us that
the act in question is constitutional; that no substan-
tial rights of the appellant have been invaded, dnd a court
of equity can afford him no relief. The judgment of the
district court is therefore '

AFFIRMED.

CHARLES G. NELSON ET AL., APPELLEES, V. I'RED NELSON,
APPELLANT.

FiLep Marcu 13, 1914. No. 17,663.

1. Brokers: AGENCY CONTRACT: PURPOSE OF STATUTE. A contract by
which one employs an agent to assist him in making an exchange
of properties is not governed by the provisions of section 2628,
Rev. St. 1913. The purpose of that section was to protect land-
owners from fictitious claims of real estate dealers.

2. Trial: DirecTiNg VERDICT. Where the evidence bearing upon the
vital issue presented by the pleadings in a case is of such a
nature that reasonable minds cannot disagree as to its effect,
it is proper for the court to require the jury to return a directed
verdict.

ApPEAL from the district court for Douglas county:
WILLIAM A. REDICK, JUDGE. Affirmed.

Brome & Brome, for appellant.
J. L. Kaley, contra.

BARNES, J.

Charles G. Nelson and Charles W. Kaley recovered a
judgment against the appellant in the district court for
Douglas county for the sum of $478.40, and this appeal is
prosecuted for the purpose of reversing that judgment.

The suit was commenced in the county court, and by
stipulation of the parties was tried in the district court
on the pleadings filed in the county court, which are too
long to be copied in the opinion. It is sufficient to say
that defendant entered into a contract with the plaintiffs
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as follows: “Omaha, Nebraska. Real Estate Agent’s
Contract. I hereby agree to employ Charles W. Kaley
and Charles G. Nelson, as my agents to sell, trade and con-
vey my town property or farm property or any property
that I might put in on a deal on a farm of 1,160 acres in
Miller Co., Mo., now owned by a man at Plattsmouth,
Neb. And for and in consideration for services in making
this deal, I agree to pay to said agents a cash commis-
sion of $500 when a contract has been drawn conveying
these properties, or as soon thereafter as the contracting
parties here agree to. Signed in duplicate this 3d of
May, at Omaha, Neb., 1910. Fred Nelson, Chas. W.
Kaley, Chas. G. Nelson.”

It was alleged that according to the terms of the con-
tract plaintiffs procured the exchange of property to be
made, and caused the 1,160-acre farm in Miller county,
Missouri, to be conveyed by good and sufficient deed to
the defendant; that defendant had paid them $64.75 on
the contract, and that there was a balance due from the
defendant to plaintiffs amounting to $435.25 with inter-
est, for which they prayed judgment.

The answer of the defendant was a general denial of
the allegations of the petition not specifically admitted, and
an allegation that plaintiffs ought not to recover against
bim, for that plaintiffs were the agents employed by one
J. P. Falter to procure the exchange of the Miller county,
Missouri, farm for the defendant’s town property in the
city of Omaha; that at the time he entered into the con-
tract defendant was not aware of that fact; and that, by
means of certain false representations made by plaintiffs,
defendant was induced to exchange his Omaha property
for said farm. There followed a description of the false
representations alleged to have been made by plaintiffs,
and a statement of certain rents collected and retained
by the plaintiffs, amounting to §72, for which, with in-
terest, the defendant prayed judgment against the plain-
tiffs. The reply put the allegations of defendant’s answer
in issue.
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A trial was had to the court and a jury, and after the
evidence was introduced the defendant requested the court
to direct the jury to return a verdict in his favor. His
request was denied, and the court on its own motion di-
rected the jury to return a verdict for the plaintiffs for
the sum of $478.40, as above stated. The verdict was re-
turned, jundgment was rendered thereon, and the defend-
ant has appealed.

Counsel for defendant contends that the judgment of
the district court should be reversed, because the contract
does not contain a description of the property which he
proposed to exchange for the Miller county farm. We
think this contention is without merit, for, as we view
the contract, it was an agreement on defendant’s part to
pay plaintiffs the sum of $500 to assist him in purchas-
ing the farm in question, and the evidence found in the
bill of exceptions fully confirms our view of the contract.
In fact, the plaintiffs were employed by the defendant to
purchase for him the Missouri farm by paying for it with.
such properties as he had, and it appears that they per-
formed their part of the contract.

In Howell v. North, 93 Neb. 505, it was said: “The pur--
pose of the statute was to protect landowners from ficti--
tious claims of real estate dealers who actually never sold'
the land they claimed to sell and never earned the commis-
sions for which they were claimants; but it was never the
intention of the legislature to proteet the real estate own-
er against legitimate claims for services which he author-
ized in writing and which were honestly rendered.”

It is apparent that the real question which the trial
court was required to determine was whether the defend-
ant had knowledge of the fact that plaintiffs were repre-
senting Ialter, the owner of the Missouri farm, during
the negotiations which led up to the exchange of the prop-
erties. On that question the bill of exceptions discloses
that, when defendant first went to plaintiffs’ office, he was
told by Nelson that Mr. Kaley had gone to Missouri with
a man-from Nance county to try to sell him the farm in
question, which he was also told belonged to a man in
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Plattsmouth. He immediately became interested in the
matter, and wanted to be told when Kaley returned, for
the reason that, as he stated, if Kaley did not sell the farm
to the Nance county man, there might be a chance for him
to secure it. When Kaley returned, defendant was in-
formed of that fact, and was told that no deal had been
made. The next day he went to the plaintiffs’ office, and
there the matter was discussed. Plaintiffs told him the
transaction was a large one, and that he might not be able
to swing it; but defendant thought he could do so, and
explained to plaintiffs the nature and amount of the
property he could exchange for the farm, and at his re-
quest plaintiffs asked Falter to come to Omaba and talk
the matter over with him. Falter came to Omaba, and
they went over the matter together, and Mr. Kaley agreed
to go with the defendant to Miller county, Missouri, and
show him the farm. The defendant and Mr. Kaley started
immediately for Missouri without Mr. Falter, who agreed
to pay Kaley’s necessary expenses for showing the de-
fendant the farm. XKaley and the defendant arrived in
Missouri the next evening, stayed at Tuscumbia all night,
and the next day they took a couple of saddle horses and
rode all over the farm, examined the buildings and im-
provements, returning to Tuscumbia that night. Defend-
ant expressed himself well satisfied with the deal, and
signed a telegram, which was sent to Kaley’s partner (Mr.
Nelson), asking him to close the deal and exchange the
contracts, which had been drawn before Kaley and the
defendant started on their journey to view the farm,
There appears to have been some trouble about defend-
ant’s abstract, and he procured the plaintiffs to induce
Falter to give him 30 days in which to close the deal and
exchange conveyances. TFalter agreed to this, and when
cverything was ready defendant and the plaintiffs went
to Plattsmouth, and the conveyances were exchanged and
the deal was closed. Mr. Falter offered at that time to
pay plaintiffs their commission, and the next day sent
them a check for the same. The defendant then-placed
some rent accounts in the plaintiffs’ hands for collection,
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and promised to pay the $500 mentioned in his contract
in about a week. '

In view of these facts, reasonable minds could not find
that defendant had no knowledge of the fact that plaintiffs
were the agents of Mr. Falter for the purpose of selling
or trading his Missouri farm for other property, and the
trial court did not err in directing the jury to return a
verdict for the plaintiffs.

Defendant made numerous offers of proof as to subse-
quent transactions relating to the trade, none of which
constituted any defense to the plaintiffs’ cause of action,
and were properly excluded.

As we view the record, the judgment of the district
court was right, and is '

AFFIRMED.

LETTON, FaAwceETT and HAMER, JJ., not sitting.

STATE, EX REL. JOEN W. GILBERT ET AL., APPELLANTS, V.
CHARLES DILLEY ET AL., APPELLEES.

Foep Marce 13, 1914, No. 17,664.

1, Constitutional Law: ScHOOLHOUSES: USE FOr RELIGIOUS PURPOSES.
Holding Sunday school or religious meetings in a country school-
house so infrequently as not to exceed four times a year, and
which do not interfere with the school work, does not constitute
the schoolhouse a place of worship, within the meaning of section
4, art. I, of the constitution.

2. Mandamus: ScHooLHOUSES: USE ror RELIGIOUs PURPOSES. The courts
will not compel the school district board, by mandamus, to close
the schoolhouse for the purpose of excluding such meetings, at
the instance of a taxpayer who is not required to contribute any-
thing whatever to the support of such meetings or the repair
of the schoolhouse in which they are held.

APPEAL from the district court for Saline county:
LesLie G. Hurp, JUDGE. Affirmed.

George H. Hastings and James E. Addie, for appel-
lants.
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Aldrich & Fuller and R. M. Proudfit, contra.

BARNES, J.

On the 18th day of August, 1911, John W. Gilbert and
John M. Simmons filed their petition in the district court
for Saline county, praying for a writ of mandamus to com-
pel the school district board of district No. 13, of that
county, composed of Charles Dilley, director, John Bar-
ney, moderator, and August Barney, treasurer, to keep
the schoolhouse in that district closed to the public as a
place of worship on the first day of the week, commonly
called Sunday, and on other.days. Relators moved the
court to grant them an alternative writ of mandamus,
as prayed for in their petition. The grounds on which the
writ was sought were that the respondents had converted
the schoolhouse into a place of worship, and had compelled
the relators to support a place of worship against their
consent, and contrary to the provisions of section 4, art.
I of the constitution, which provides: ¢“All persons have
a natural and indefeasible right to worship Almighty God
according to the dictates of their own consciences. No
person shall be compelled to attend, erect or support any
place of worship against his comsent, and no preference
shall be given by law to any religious society, nor shall
any interference with the rights of conscience be per-
mitted.”

An alternative writ was ‘allowed, and respondents by
their return admitted that on mfrequent occasions they
had permitted the public to use the schoolhouse for re-
ligious meetings, and that relators had demanded that
they discontinue such use. Respondents alleged that John
W. Gilbert was not a resident of said school district, but
was only a taxpayer therein; that when the schoolhouse

nepaginnall -
was built it was agreed that it might be occasionally used

for holding religious meetings; they also alleged that dur-
ing the past five years not more than five méetings of that
l\md had been held in the schoolhouse in any one year;

that no meetings of that kind had been held in said school-
house at night, or on any days except Sundays, during
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the incumbency of the present board. Respondents denied
that such infrequent meetings have resulted in any dam-
age to the schoolhouse; and alleged.that the expense of
whatsoever meetings have been held has been borne by
those participating in such meetings, and that the school-
house has been kept in better repair by reason thereof
than it otherwise would have been kept. Respondents
also denied that by the holding of such infrequent meet-
ings they had converted the schoolhouse into a place of
worship, within the meaning of the constitution. They
denied that the meetings were of a sectarian nature, and
especially denied that the relators had been compelled to
contribute, or had ever contributed, anything of value
whatsoever to the purpose of maintaining the schoolhouse
as a place of worship. Respondents prayed that the al-
ternative writ be quashed; that a peremptory writ be de-
nied; and that the petition be dismissed at the relator’s
costs. Upon the issues thus presented, the cause was tried
to the court, without a jury; the findings and judgment
were for the respondents; and the relators have appealed.

The first question presented for our determination is:
Have the respondents, by their acts, converted or per-
mitted the schoolhouse to be converted into a place ef
worship? The evidence discloses that for the five years
last past there have been held in the schoolhouse, in said
district, Sunday school and religious meetings not more
than four times each year; that such meetings have been
held only on Sundays, and have in no way interfered with
the scholars in the school work in said district; that rela-
tors have not attended nor been compelled to attend those
meetings. And respondents contend that the meetings
have not interfered with the rights of the relators, and
were not of sufficient frequency to make the schoolhouse
a place of worship.

Section 3, art. I of the constitution of the state of Towa,
provides: “The general assembly shall make no law re-
specting the establishment of religion, or prohibiting the
free exercise thereof; nor shall any person be compelled

95 Neb. 34
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to pay tithes, taxes, or other rates for building or re-
pairing places of worship, or the maintenance of any min-
ister or ministry.” Davis v. Boget, 50 Ia. 11, was a case
where it was sought by mandamus to compel the respond-
ents to permit the use of the schoolhouse occasionally for
religious worship. Tt was there said: ‘“We may further
say that the use for the purposes named is but temporary,
occasional, and liable at any time to be denied by the
district electors, and such occasional use does not con-
vert the schoolhouse into a building for worship, within
the meaning of the constitution.” In Townscnd v. Hagan,
35 Ia. 194, it was sought to restrain the directors of the
school district by injunction from permitting the use of
the schoolhouse for occasional religious meetings. It ap-
peared in that case, as it does in this one, that the voters
had settled the question at a regular school district meet-
ing, and it was there said: “We have seen that the stat-
ute confers the power on the electors of the district when
legally assembled to make such disposition of the school
houses as they may deem right and proper. They may
permit any reasonable and proper use of them which, in
their discretion, may be determined upon. That the use
in the present case is reasonable clearly appears from the
facts agreed upon, and that it is proper, ought not to be
questioned in a Christian state. Whether a court of equity
will enjoin an abuse of the discretion vested in the people
of a school district, we do not, as we need not, determine.
In this case we hold that there has been no abuse of dis-
cretion whatever.”

In Nichols v. School Directors, 34 Am. Rep. 160 (93
Ill. 61), it was said: ¢“A statute authorizing school di-
rectors to grant the temporary use of public schoolhouses,
when not oceupied by schools, for religious, literary and
other meetings, and for evening and Sunday schools, is
not unconstitutional.” To the same effect is Scofield
». Eighth School District, 27 Conn. *499.

As we view the record, relators have failed to show that
the respondents have converted or permitted the school-
house in question to be converted into a place of worship,
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within the meaning of the constitutional provisions above
quoted.

The next question for our determination is whether the
relators have been compelled to attend, erect or support
any place of worship against their consent. On that ques-
tion the relator Gilbert testified that he did not live in
the district, but paid about one-sixth of the taxes col-
lected therein ; that he could not tell how much additional
tax he had been compelled to pay by reason of the re-
ligious meetings in question; that he had never figured
it up; and he was unable to testify as to any items of ex-
pense due to those meetings; and he could not designate
any particular item of expense occasioned thereby. The
testimony of the relator John Simmons was to the same
effect. In fact, the relators failed to show that they had
* been compelled to pay any sum whatever for the support
of the meetings in question, or for the repair of the school-
house occasioned by such meetings. In fact, they failed to
bring themselves within the inhibition of the constitu-
tional provisions above quoted. If the relators had shown
that the schoolhouse had been used for religious meetings
to such an extent as to make it a place of worship, or that
they had been compelled to pay anything for the erection,
the support, or the repairs of the building for that pur-
pose, we might hold that they were entitled to the relief
prayed for. But, failing to make such proof, it seems clear
that the judgment of the district court was right, and is

AFFIRMED.

HaMER, J., concurring.

It must be conceded that any use of the schoolhouse
which prevents it from being used for school purposes is
clearly objectionable. In this case religious meetings were
had occasionally, but whether to such an extent as to es-
tablish the character of the building as a place of wor-
ship may well be doubted. I do not think so. If the
school officers should see.fit to use the building for the
purpose of hearing a lecture on geography, illustrated by
maps and charts, there probably could be no good objec-
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tion. If the lecture should be upon astronomy or any kin-
dred educational subject there could not well be any
serious objection. So of science and philosophy, law and
literature. It is the opinion of the writer that to impart
knowledge concerning religion and religious subjects is
educational to the extent that our civilization covers and
includes those subjects. I am unable to see that religion
is so far removed from the general purposes of a school
as not to be tolerated in a moderate degree. Religion is
a part of our civilization. It is therefore, of necessity,
part of our education. An intelligent discussion of re-
ligion and its kindred subjects approximates as nearly
to the ordinary use of a schoolhouse as its use for the
purpose of receiving a lecture on geography, philosophy,
history, or agriculture. Chaplains at the legislature or
at the penitentiary do not interfere with legislation or
reform. The discussion of religion and its relation to our
civilization ought to be educational and beneficial. The
occasional use of the schoolhouse for such a purpose ought
not to be denied.

EDWARD A. SMITH, ADMINISTRATOR, APPELLANT, V. ESTATE
OF GEORGE M. BAYER, APPRLLEE.

FiLep MarcH 13, 1914, No. 17,668.

Executors and Administrators: ALLOWANCE T0O WIpow: WAIVER. A
widow made no claim against the estate of her deceased husband
for an allowance of a year’s support until about a year after his
death. Her claim was disallowed by the probate court, and before
taking an appeal from the order of disallowance the widow died.
Held, That she had waived her right to such an allowance, and
the administrator of her estate succeeded t0 no right which he
could enforce.

APPEAL from the district court for Douglas county:
LEE S. ESTELLE, JUDGE. Affirmed.

McKenzie & Coz, for appellant.
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Weaver & Giller, contra.

BARNES, J.

George M. Bayer, late of Douglas county, died intestate
on the 5th day of May, 1910, possessed of about $10,000
worth of personal property. Thereafter, on May 12, 1910,
a petition for the appointment of an administrator of
his estate was filed in the county court of said county, and
proceedings were commenced to probate his estate. On
April 17, 1911, and one year after his death, Allie M.
Bayer filed her petition in the county court of Douglas
county, alleging that she was the wife of the deceased,
and praying for an allowance of $50 a month for her sup-
port and maintenance as his widow. It was alleged in
her petition that she was afflicted with a disease known
as cancer of the spine, which rendered her a helpless inva-
lid; that she was not possessed of any property in her
own right, and was dependent for her support upon such
amounts as she might receive from her deceased husband’s
estate; that she was compelled to employ medical aid and
assistance, and it would require for her support and main-
tenance not less than $50 a month; that the estate of
Greorge M. Bayer had not been settled, and that she was
entitled to receive therefrom a reasonable amount for her
support and maintenance during the administration of
said estate.

On June 5, 1911, an order was entered denying the
prayer of her petition. On the 2d day of July, 1911,
Allie M. Bayer died, and the plaintiff in this action was
appointed administrator of her estate. = He thereupon
prosecuted an appeal to the district court from the order
disallowing her claim. His petition set forth, in sub-
stance, the foregoing facts. The administrator of the es-
tate of George M. Bayer demurred to the petition on the
ground that it did not state facts sufficient to constitute
a cause of action against the estate of his decedent. The
district court for Douglas county sustained the demurrer.
The plaintiff stood upon his petition, and the action was
dismissed. Plaintiff thereupon brought the case to this
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court by an appeal, and contends that the court erred in
sustaining the demurrer to his petition.

It appears in the case at bar that George M. Bayer,
when he died, left certain personal property, but no wear-
ing apparel, ornaments, or household furniture, or other
property to which the wife was entitled as a matter of
law. She made no demand for the delivery to her of any
such property, and although it is claimed she was an in-
valid, and was in need of an allowance for her year’s
support, she made no application for such an allowance
until about the expiration of one year after the death of
her husband; that her application was denied by the pro-
bate court, and the appellant died before she took any
steps to appeal from the order. It therefore seems clear
that she waived her right to the year’s support, and the
administrator of her estate succeeded to no right which
could be enforced by him against the estate of her de-
ceased husband.

The supreme court of North Carolina, in a case where
the facts were similar to those in the one at bar, passed
squarely upon the question now under consideration. In
that case application for a year’s allowance had been
made by the widow, and appraisers were appointed to set
apart the year’s support. Before that duty had been per-
formed, and while the appraisers were in the act of tak-
ing the necessary steps incident thereto, the widow died.
The court held that, the allotment not being complete,
no title to the year’s support had become vested in the
right of her representative to make any claim thevefor;
that, before such right would accrue to her representative,
the report of the commissioners would have to be returned
and confirmed. Egz parte Dunn, 63 N. Car. 137.

As we view the question presented in this case, the
widow had waived her right to prosecute the claim, and
her representative could recover nothing from the estate
of her deceased husband.

The judgment of the district court was right, and is

AFFIRMED.

LerroN, Fawcert and HAMER, JJ., not sitting.
2 Y ) b=
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RoBERT J. DUNLAP, APPELLEES, V. RICHARD MARNELL,,
APPELLANT.

FiLep Marcu 13, 1914. No. 17,578.

1. Deeds: DEepPoSIT FOr RECORD ON DEATH OF GRANTOR: Errect. If a
grantor deposit a deed with a third person, without power of
revocation or recall by the grantor, and with directions that it
be held until the grantor’s death and then put upon record by
the holder, this is a sufficient delivery and will be effectual to
pass the title to the grantee, even though he had no knowledge
of the execution of the deed.

2. : : . Where a husband and wife each executed
deeds of their respective lands in favor of the other spouse, with
directions to a scrivener, in whose hands the deeds were deposited,
not to deliver either deed to either grantor except upon the written
order of both, and upon the death of either to place upon record
the deed to the survivor, no present title passes by the execution
of either deed.

()

: A mutual agreement that the survivor
shall take the property of the other spouse was made between
husband and wife, and was carried out as far as possible by the
execution of deeds each to the other of the separate property of
the grantor. The deeds were delivered to and held by a depositary
under an agreement that they were not revocable by either, and
that the deed to the survivor should be placed upon record
upon the death of either, and upon the death of the wife the deed
to the husband was recorded by the depositary. Held, That
in an action to set aside the deed and quiet the title, brought
by an heir of the wife, a court of equity may uphold and enforce
the mutual agreement to convey and quiet and confirm the
title of the grantee in the premises.

APPEAL from the district court for Douglas county:
Howarp KENNEDY, JUDGE. Reversed with directions.

Charles W. Haller, M. O. Cunningham and D. W. Mer-
row, for appellant.

L. J. Dunn and G. W. Shields & Sons, contra.
LEeTTON, J.

This is an action to set aside a deed to certain real
estate and to quiet the title to the premises in the plain-
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tiff. The district court found for the plaintiff, subject
to the homestead right of defendant in one tract, and to
his share as widower, but without prejudice to defend-
ant’s right to present an instrument in the form of a war-
ranty deed, under which defendant claims title, to the
county court upon the question of whether it may con-
stitute the last will and testament of his deceased wife.
Defendant appeals.

Prior to June, 1905, the defendant, Richard’ Marnell
and Mary A Marnell, his wife, now deceased, each sepa-
rately owned certain real estate in Douglas county; the
wife’s property consisting of three lots and a residence
in the city of Omaha and 160 acres of land, the husband’s
consisting of 160 acres of land. In June, 1905, they exe-
cuted a joint warranty deed, without consideration, to
James Perkins, an unmarried man, of all the property.
This deed was never delivered, and Perkins was not aware
of its existence when he was requested to reconvey. On
April 17, 1907, Perkins, also without consideration, exe-
cuted to Richard Marnell a warranty deed to the same
property. These two deeds were not recorded, and were
ineffective as conveyances, hence they will not be noticed
further. On April 20, 1908, John A. I'renzer, a notary
public with whom they had been long acquainted, was
called to the Marnell home. He was requested to prepare
two conveyances; one describing the real estate of Mary A.
Marnell and conveying the same by warranty deed to her
husband, Richard Marnell, and the other in like manner
conveying the real estate of Richard Marnell to his wife,
Mary A. Marnell. Each of these deeds was executed by
the grantor and duly acknowledged before Mr. Frenzer as
notary public. Mr. Frenzer testifies that in the conver-
sation when the deeds were executed the understanding
was that Frenzer would keep the deeds in his safe, and if
Mrs. Marnell should die first he was to record the deed
from her to Marnell, and if Mr. Marnell died first he was
to record the deed from Mr. Marnell to his wife; that he
stated he would not deliver either deed to either of them
without a written order signed by both, to which both
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agreed ; that after their execution he took the deeds to his
office. After the death of Mrs. Marnell he recorded the
deed to her husband, and brought into court the deed
from Marnell to his wife, which he states has never been
out of his possession until produced at the trial. On cross-
examination he testifies that he was told by Mr. Mar-
nell, who called him up on the telephone, that “if Mrs.
Marnell dies first then Mr. Marnell was to have all the
property; if Mr. Marnell died first she was to have all
the property.” Marnell testifies that, when Frenzer said
to them during the transaction that he would not give up
either deed unless upon the written order of both, Mrs.
Marnell “said not to give them to anybody until death
had been the judge.” Mrs. Marnell died on June 21,
1909, more than a year after the deeds were executed. On
May 13, 1909, I'renzer was again called to the Marnell
home. At that time Mrs. Mdrnell refused to sign an
order to record the deed from her to Marnell. When she
signed the deed on the 20th of April, 1908, she was in bed,
but Frenzer is unable to remember whether she was up
or in_bed on May 13, 1909. The deeds were witnessed by
a Mrs. Smith, and by Mrs. Rich, who testifies that she is
the daughter of, Mr. and Mrs. Marnell; that she was
present when Mrs. Smith signed the papers, and signed
them at the same time as a witness at the request of her
father and Mr. Frenzer.

The appellant insists that the delivery to Frenzer un-
der the direction to hold and record after the grantor’s
death, and with no power to revoke, constituted a delivery .
to the grantee, and that the title passed thereby, but that,
even if the court should hold it was not a grant n pre-
senti, the mutual agreement will be held good and enforced
by a court of equity.

It has been many times decided that if a grantor de-
posits a deed in the hands of a third person to be held
until after the granter’s death and then delivered to the
grantee, or with directions that it shall be recorded by
the holder after the grantor’s death, a delivery to the
grantee or the recording of the deed after the death will
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be a sufficient delivery and effectual to pass title to the
grantee. Brown v. Westerfield, 47 Neb. 399; Haas v.
Wellner, 90 Neb.. 160; White v. Watts, 118 Ia. 549; Dick-
son v. Miller, 145 N. W. (Minn.) 112; Foreman v. Archer,
130 Ia. 49; Lippold v. Lippold, 112 Ia. 134; Nolan v. Ot-
ney, 15 Kan 311; Emmons v. Hardmg, 162 Ind. 154, 1
Ann. Cas. 864, and note, p. 869; Loomis v. Loomis, 144
N. W. (Mich.) 552. See, also, note to Renehan v. Mc-
Avoy, 38 L. R. A. n. s. 941 (116 Md. 356). In Iowa
it has been held that, even though the right to recall re-
mains in the grantor, this will not defeat the conveyance,
but this question is not involved and is not decided, though
our impression is to the contrary.

We have held that a deed which was executed and de-
livered to the scrivener by whom it was written, with in-
structions to forward to the register of deeds for record,
the grantee being present and assenting thereto, consti-
tuted a delivery to and acceptance of the deed by the
grantee, that title thereby passed, and that, even though
the grantor without the consent of the grantee obtained
the return of the deed and destroyed it before it was re-
corded, it had no effect upon the title. Svande v. Svanda,
86 Neb. 203.

The appellee, who claims as one of the heirs of Mrs.
Marnell, insists that the true rule is that whether title
passed upon the delivery of a deed to a third party for
the grantee is to be determined from the intent of the par-
ties at the time of the delivery; that it was the intention

" of Mrs. Marnell that her deed mlaht never go into effect;
that for that reason it was not a conveyance but a mere
provision in the nature of a will, and conveyed no title;
that if Marnell had died then the deed to her would have
been recorded, and her deed would have remained unre-
corded and inoperative; that, this being the case, as to
both deeds there could be no present conveyance of the
title to either Marnell or his wife; and that the condi-
tion attached to the delivery prevented the deed from be-
coming a conveyance. There is much force in this rea-
soning. If the deed from Mrs. Marnell had been the only
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one executed at this time, under the authority of the cases
heretofore cited, there was a present intention that the
title should pass subject to a life interest or estate in the
grantor; but since there were two deeds executed, with
the sgreement on the part of each grantor and grantee
that the survivor alone should take, and the other deed
become inoperative, no title passed at the time of the con-
veyance. In a California case, Kenney v. Parks, 125 Cal.
146, the agreement of the parties was almost identical with
the one made by the Marnells. The court held that the
act of delivering must be accompanied with the intent
that the deed shall become operative as such; that, since
both parties understood that the deed could have no effect
until recorded, there was no intent that it should become
operative immediately, and that under such an agreement
no title passed; that ‘‘the title to the property vested pres-
ently when the deeds were delivered, or did not vest at
all;” and that on account of the condition the surviving
grantee took nothing by the deed. This reasoning seems
to be sound. It was not the intention of either of the
Marnells that a present estate in the property should pass
at the time of the delivery of the deeds to Frenzer, and
it cannot be said that there was a present intention to
convey a remainder to the grantee, reserving a life estate
in the grantor, which is a reason assigned by several
courts for upholding transactions of this nature. Either
deed might become void upon the happening of a future
event, and was made subject to such condition. We think,
therefore, that the legal title did not pass by the con-
veyance from Mrs. Marnell. A
There is anotber consideration, however, which seems
to us to be controlling in this case. Mr. and Mrs. Mar-
nell entered into a contract with. each other that, upon
the death of either, the survivor should become owner of
all the real estate described in the respective deeds. They
attempted to effectuate this contract by the written instru-
ments which were executed and delivered to Irenzer.
Lach of these attempted conveyaunces was a consideration
for the execution of the other, and under the equitable rule
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announced in Brown v. Webster, 90 Neb. 591, the con-
tract then made may be enforced by a court of equity
after the decease of either contracting party who had ad-
hered to the contract. In the case cited the husband and
wife each executed a will devising all tlie testator’s prop-
prty to the other spouse, the intention being that the sur-
vivor should take all the property of both upon the death
of either testator. Omne of the parties broke the contract
and made a later will making a different disposition of
his property. It was held that the oral agreement and
the execution of the wills constituted a single transaction .
which did not rest entirely in parol; that the wills may
not be revoked by either party as long as the other con-
tinued to perform the contract; and that specific perform-
ance would be decreed. Mueller v. Batcheler, 131 Ia.
650.
- In our opinion the oral contract entered into by Mr.
and Mrs. Marnell, and attempted to be carried out by the
execution of the respective conveyances and their delivery
to Frenzer, irrevocable, save by consent of both parties,
constituted a valid contract in favor of the survivor capa-
ble of specific enforcement. In such an action as this,
brought in a court of equity to set aside the deed and
quiet title in Mrs. Marnell’s heirs, the court has the right,
and it is its duty, to do complete equity between the par-
ties. This can only be done by holding that the contract
is valid and enforceable, and that, since the intention
of the grantor was to vest the full legal title in the grantee
at her death, the recording of the deed by Frenzer after
her decease operated to carry out and perfect that in-
tention. Taking this view, the title of the grantee therein
should be made effectual by the decree. By reason of
some peculiar circumstances in this case which are un-
necessary to set forth in this opinion, it is with great re-
luctance that we reach this conclusion, but we find no
escape from so doing. Tt has been made to appear that
defendant Marnell has died since this action was begun,
and the cause has been revived in the name of the heirs,
devisees and Jegal representatives of the deceased.
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The judgment of the district court is therefore reversed,
with directions to quiet title to the premises in the heirs,
devisee and legal representatives of Richard Marnell, de-
ceased.

REVERSED.

PHILIP J. NOTEWARE, APPELLANT, V. JOHN B. COLTON ET
AL., APPELLEES.

FILEp MarcH 13, 1914. No. 17,588.

Descent and Distribution: StatuteE: CoxsTRUCTION: “CHILDREN.” The
word “children” does not include grandchildren, where it appears
in the following language of the statute of descent: “If the
deceased shall leave no issue, nor father nor mother, the estate
shall descend in equal shares to his brothers and sisters, and to
the children of any deceased brother or sister, by the right of
representation.” Comp. St. 1911, ch. 23, sec. 2.

ArPEAL from the district court for Butler county:
BENJAMIN . Goop, JUDGE. Affirmed.

McGilton, Gaines & Smith, J. J. Tunnicliff and G- Tun-
nicliff, for appellant.

L. S. Hastings, E. A. Coufal and Williums, Lawrence,
Welch & Green, contra.

Rose, J.

This is a suit to partition 480 acres of land of which
Sarah M. Colton died seized, leaving no will. Plaintiff
pleads that the estate descended to intestate’s sole heirs
at law as follows: To plaintiff, who is the grandson
of a deceased sister of intestate, an undivided one-sixth
interest; to each of John B. Colton and Francis Colton,
defendants, who are the brothers of intestate, an undi-
vided ome-third interest; to Maud Hamilton, defendant,
the daughter of a deceased sister of intestate, an undivided
one-sixth interest. I'rom a dismissal of the action plain-
tiff has appealed.
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The appeal presents the single question: Is plaintiff,
as an heir of intestate, entitled to a one-sixth interest
in the land? The controlling statutory provision fol-
lows: “If the deceased shall leave no issue, nor father
nor mother, the estate shall descend in equal shares to
his brothers and sisters, and to the children of any de-
ceased brother or sister, by the right of representation.”
Comp. St. 1911, ch. 23, sec. 2.

Intestate survived plaintiff’s parent, to whom a share
of the estate would have descended, if living. The stat-
utory descent extends to “brothers and sisters, and to
the children of any deceased brother or sister, by the right
of representation.” Within the meaning of such a pro-
vision the word “children” does not include grandchildren
of a deceased brother or sister. In r¢ Estate of Chapoton,
104 Mich. 11; Quinby v. Higgins, 14 Me. 309. This is
the general rule, except where the context requires a dif-
ferent interpretation. The construction adopted is in
harmony with analogous rulings of this court. Douglas
v. Cameron, 47 Neb. 358; Clary v. Watkins, 64 Neb. 386.
The judgment of the district court conforms to the view
expressed. ' .
AFFIRMED.

HENRY M. POWELL ET AL., APPELLANTS, V. ANDREW N.
VENTIS, APPELLEE.

FrLep Marce 13, 1914, No. 17,682,

Descent and Distribution: EsecTmEeENT: EvVIDENCE. Plaintiffs who fail
to show any title or right of possession are not entitled to a
recovery in ejectment,

APPEAL from the district court for Dundy county:
RoserT C. ORR, JUDGE. Affirmed.

Charles W. Meeker and David G. Hines, for appellants.
Ritchie & Wolff, contra.
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Rosg, J.

This is a suit in ejectment for a number of lots in the
village of Haigler. In the petition it is alleged that the
property described is real estate of which Henry M. Powell
died siesed, and that plaintiffs are his sole heirs. The an-
swer was a general denial. From a judgment in favor of
defendant plaintiffs appeal.

Plaintiffs are brothers and sisters of decedent, who left
no will. At the time of his death he was a married man,
There is no proof that his widow is dead or that he left
no issue. Without such proof plaintiffs did net, under
the statute of descent, make a case of ejectment. The dis-
missal is therefore without ervor.

AFFIRMED.

J. S. HATCHER & COMPANY, APPELLEE, V. GOSPER (COUNTY,
APPELLANT.

FrLep MarcH 13, 1914, No. 18,276.

1. Taxation: COUNTY ASSESSOR: ABOLITION oF OrricE. Where the
voters of a county, in the manner provided in section 19, art. I,
ch. 77, Comp. St. 1911, elect to abolish the office of county assessor,
the then incumbent of the office continues in his office until the.
expiration of the term for which he had previously been elected,
unless he shall die, resign or otherwise vacate such office prior
to the expiration of such term, in which event the county clerk
of the county, €o instante, becomes ex officio the county assessor.

2, H H : CoUNTY BOARD OF EQUALIZATION. Angd the
fact that such office is so abolished does not oust the county
board and county clerk of their powers and jurisdiction as the:
county board of equalization.

: ASSESSMENT: APPEAL: PRESUMPTION. Where a taxpayer
appeals from the action of the county board of equalization in
fixing the value of his property for taxation, the presumption
obtains that the board faithfully performed its official duties, and
that in making the assessment it acted upon sufficient competent
evidence to justify its action; and the burden is upon the ap-
pellant to plead and prove that the action of the board is.
erroneous.
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Dury oF TAxpAYER. It is the duty of a tax-
payer, when so requested by the assessor, or county board of
equalization, to honestly and promptly furnish information as
to the character and amount of personal property owned by him,
and the true value of the same.

DisMisSAL OF APPEAL. And when, on appeal to
the district court from the action of the county board of equaliza-
tion in fixing the value of his property for taxation, it appears
that, before action taken by the board in fixing such value, the
appellant refused to produce his books, papers and records, or to
give any information which would aid the board in arriving at
the true value of his property, and whether or not it had been
assessed elsewhere, his appeal should be dismissed.

ApPEAL from the district court for Gosper county:
ERNEST B. PERRY, JUDGE. Reversed with directions.

Grant G. Martin, Attorney General, George W. Ayres,
Frank E. Hdgerton and 0. L. Bozarth, for appellant.

W. 8. Morlan and John L. Rice, contra.

Fawcerr, J.

Plaintiff is a corporation with its principal office and
place of business in the village of Elwood, in Gosper coun-
ty. The nature of the business to be transacted by the
corporation is: “Dealing in lumber, building material,
hardware, coal, either as wholesale or retail merchants or
both, grain, live stock, real estate, general merchandise,
contracting, and any other business that may be desirable

_to connect therewith.” Its capital stock is $100,000, fully
paid. At the time the controversy arose, plaintiff had
seven lumber yards, one of which was at Elwood. It kept
its bank account in the city of McCook, but none of its
branch yards was located in that city. At the general
eiection in November, 1911, the question of abolishing the
office of county assessor, under the provisions of section
19, art. I, ch. 77, Comp. St. 1911, was submitted to the
voters of the county, and by an overwhelming vote the
office was abolished. About two months later the incum-
bent of the office tendered his resignation in writing, and
the same was accepted. The county commissioners went
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through the form of appointing W. L. Reynolds, who was
the then duly elected and acting county clerk of the coun-
ty, as the successor to the county assessor who had just
resigned. Thereafter Reynolds entered - upon the perform-
ance of his duties as ex officio county assessor. In that
capacity he met with the precinct assessors from time to
time, instructed them in their duties, and made up all of
the records pertaining to the office of county assessor. In
relation to the assessment of plaintiff, Reynolds instructed
the precinct assessor to assess it as a corporation. When
the precinct assessor called upon plaintiff to assess it in
accordance with the instructions from Reynolds, plaintiff
refused to be assessed as a corporation, but made a return
on the form provided for individuals, which appears in
the record as exhibit A, and on which it was assessed
$10,000. The precinct assessor took this schedule to Rey-
nolds, and informed him that plaintiff refused to make
any other or further schedule. Thereupon Reynolds noti-
fied Mr. Hatcher, manager of plaintiff, that he would not
accept such schedule, and made an appointment to meet
him the same evening and talk the matter over. They met
as per appointment, and, being unable to agree as to how
the assessment should be made, they agreed to leave the
matter to the state board of equalization and abide by
their instructions. The matter was submitted to the state
board in a letter written by Mr. Reynolds, and an answer
received favorable to the view taken by him. Reynolds
submitted the letter to Mr. Hatcher, but the latter still
refused to permit the corporation to be assessed as such.
Thereupon Reynolds demanded that he be permitted to
inspect the records, books and everything pertaining to
the corporation, which was refused. The seven lumber
yards were assessed separately in their several counties
and precincts, the assessments, including the $10,000 as-
sessed under exhibit A, aggregating $65,865. This amount
deducted from plaintiff’s paid up capital left an apparent
valuation, not assessed anywhere, of $34,135. This sum
Reynolds added to the $10,000, making the amount as-
95 Neb. 35
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sessed by him against plaintiff $44,135. To this he added,
as a penalty for the refusal of plaintiff to furnish the
information called for as to the true value of its prop-
erty, 50 per cent. of the $34,135. Plaintiff appealed to the
county board of equalization.

Its complaint lodged with the board alleged that it
had made out a schedule and listed, in the form and man-
ner required by law, all of its personal property “in El-
wood precinct, in said county,” subject to taxation; that
the assessor had assessed the same at $10,000; that af-
terwards the county clerk without authority and without
notice, pretending to act as county assessor, rejected the
schedule so made, and pretended to make a new and dif-
ferent assessment, in which he assessed the property of
the company at $44,135, and added thereto a penalty of
$17,065 for a claimed refusal on the part of the company
to list its property; that “the said valuation of said prop-
erty of said company, as assessed by said precinct as-
sessor, was at its full value for assessment and taxation,
and was in fact more than the real value as compared
with the valuation and assessment of other property in
said precinct for taxation. The said claimed assessment,
so made by said county clerk, is inequitable, excessive and
unjust, and is many times greater than the actual value
of the property of said company in said precinct, and is
and was without authority of law, and void. There was
no failure or refusal on the part of said company to list
- and return all its taxable property in said precinct for
taxation and assessment for said year, and the said
claimed penalty was wrongfully, unjustly and illegally
added by said county clerk, claiming to act as county
assessor, or otherwise. The said J. S. Hatcher & Com-
pany, deeming itself aggrieved by said claimed assessment
so made by said county clerk, so claiming and pretending
to act as county assessor of said county, prays that said
unjust, excessive and illegal assessment of said property
may be equalized and reduced, and that its property in
said precinct be assessed at its just and reasonable value;
that said claimed penalty may be canceled and removed,
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and for such other and further relief as equity and justice
may require.”

This is the case attempted to be made by plaintiff on its
appeal to the board of equalization. It shows just what
the county assessor was attempting to do, viz., to assess
plaintiff’s unassessed property, wherever situated, accord-
ing to its actual reasonable value. It also shows that
plaintiff was standing upon its theory that it was only
required to list such of its property as was actually lo-
cated “in Elwood precinct.” The question of taxing the
capital stock of plaintiff was in no manner raised by
the county assessor, nor by plaintiff in its appeal to the
board of equalization. On the hearing before the board
plaintiff objected to the board’s proceeding with the hear-
ing, for the reason that the board was “not made up of
the required members and persons as required by law;
W. L. Reynolds, sitting on said board both as county as-
sessor and county clerk of said county.” The objection
was overruled, and the hearing proceeded. The county
assessor then offered in evidence the correspondence which
had taken place between himself and the state board of
equalization under his agreement with Mr. Hatcher, as
above stated. With this correspondence before it tc guide
it in its deliberations, the board then called upon plain-
tiff to produce its books, papers and records, or to state
the value of the capital stock, the amount of the capital
stock over the tangible property in the several yards, the
surplus, if any, belonging to the company, the value, if
any, of real estate or tangible property over the assessed
value, the real estate or other tangible property that plain-
tiff might own which had not been listed and deducted
from the capital stock. The proceedings of the board show
that plaintiff refused to produce its books and records,
“and in every way refused to give aid or information con-
cerning said corporation which would aid them (the mem-
bers of the board of equalization) in arriving at the value
of said capital stock, and, admitting that some of their
capital stock was in the general treasury at McCook and
loaned to the other yards, still refused to state the amount,
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if more or less than $34,135 claimed by the county as-
sessor.” Thereupon the board set aside the 50 per cent.
penalty added by Reynolds, and affirmed his action in
otherwise increasing the assessment. From this action
of the board plaintiff, appealed to the district court. On
the hearing of the appeal, the district court reversed the
action of the county board of equalization and reduced
plaintiff’s assessment to the amount shown in exhibit A.
From this judgment, defendant appeals.

The grounds upon which plaintiff tries to justify the
judgment of the district court, or, to speak more accu-
rately, the grounds upon which it seeks to be relieved from
the assessment made by the county clerk, acting ex officio
as county assessor, and ratified by the county board of
equalization, urged by counsel in his brief are three in
number, which we will consider in the order in which they
appear in the brief.

1. “The county clerk was without authority to make
the claimed assessment.”” The argument in support of
this point is that, notwithstanding the fact that the county
at a general election in 1911 voted to abolish the office of
county assessor, that office continued to exist until Jan-
uary 1913. Section 19, art. I, ch. 77, supra, provides that
the county board of any county, upon presentation of a
petition signed by at least ten per cent. of the electors of
the county, secured in not less than two-fifths of the town-
ships or precincts of the county, shall submit to the elect-
ors at the next general election the question of electing
a county assessor, designates the form of the ballot, and
further provides: “And if a majority of the votes cast
shall be against the election of county assessors in said
county, the office shall cease therein with the expiration
of the time of the incumbent, and the duties of county
assessor shall thereafter in said county devolve upon the
county clerk, who shall receive from the county board such
allowance for the additional duties as shall seem reason-
able, until otherwise ordered by the voters at a new elec-
tion held under the same requirements as herein pro-
vided.” Tt is argued that the expression, “the office shall
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cease therein with the expiration of the time of the in-
cumbent,” means at the expiration of the term for which
the incumbent was elected. We do not so construe the
act. What the act was clearly designed to obviate was the
ousting of a county assessor from his office before the
expiration of the term for which he was elected. That the
legislative intent was to continue the office during his in-
cumbency, and not during the term for which he had been
elected, if he did not continue to be the incumbent until
the expiration of that term, is too apparent for serious
disagreement. If the legislature had meant to continue the
office until the expiration of the term, instead of during
the incumbency of the then incumbent, 1t would have been
easy to have done so in apt language. We therefore hold
that, upon the resignation of the county assessor on Jan-
uary 3 following the election at which the electors de-
cided to discontinue the office, the county clerk, eo in-
stante, became ex officio the county assessor. The action
of the county board, therefore, in going through the form
of electing him as successor to the county assessor who
had resigned, was a meaningless form, as the board could
not have elected any other person as such successor, had
it desired so to do.

2. “Without the five members provided for by statute,
there was no board of equalization capable of legal ac-
tion” In his argument on this point counsel states:
“The statute requires the board of equalization to be com-
posed of five members.” 1In this counsel is in error. Sec-
tion 120, art. I, ch. 77, Comp. St. 1911 provides: “The
county board, the county assessor and county clerk shall
constitute the county board of equalization, and the coun-
ty clerk shall be the clerk of said board.” This does not
constitute a requirement that the board of equalization
shall consist of five members. It simply provides that
certain officials shall constitute the board. Suppose the
statute were to be amended so as to provide for five com-
missioners. Then in counties having both a county clerk
and a county assessor the board of equalization would con-
sist of seven members. The mere statement of the illus-
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tration shows the fallacy of counsel’s argument. The office
of county assessor having been abolished, the board, in
defendant county, would thereafter consist of but four
members—the three commissioners and the county clerk.
The fact that the county clerk was also ex officio county
assessor would not give him two votes on the board, so
that the only change made was that there was one less
offcial on the board. We therefore hold that the county
board of equalization was lawfully constituted and had
full power to act in the premises. The rule announced
in the authorities cited by counsel that, “if only two of a
board of three qualify and act, there is no board and the
action is void,” does not apply.

3. “The capital stock of an ordinary mercantile corpo-
ration is not assessable against the company.” It is
strenuously contended by counsel in his brief that the cap-
ital stock of plaintiff could not be assessed to it as a cor-
poration, for the reason that such action is not authorized
by statute. We think this contention is entirely “beside
the mark.” While there is some language in the proceed-
ings of the board which, standing alone, might indicate
that the board assessed the capital stock of plamt1ff as
such, an examination of the entire proceedings shows
that what the board actually did was to decide the appeal
taken by plaintiff from the action of the county assessor,
and determine the complaint of the plaintiff that the coun-
ty assessor had taxed its property at an unjust, inequita-
ble and excessive valuation.

Section 10927, Ann. St. 1911, provides that the per-
sonal property of corporations shall be listed by the presi-
dent or proper agent or officer thereof. Except as other-
wise provided, such property is required to be listed and
taxed in the county, precinct, township, city or village,
and school distriet where the principal office or place of
business of such corporation is located within this state.
Section 10949 provides: “The schedule shall be in such
form as the state board of equalization and assessment
shall from time to time provide.” A schedule in this
form was delivered to plaintiff, by direction of the er
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officio county assessor, with the request that plaintiff
make its return thereon. This plaintiff refused to do. It
also refused to give the assessor access to its books and
papers, or to furnish any information which would aid
him in determining what property of plaintiff had not
been assessed anywhere and the true value of the same,
so that assessment could be made as required by law. It
also refused to furnish this information to the county
board of equalization, to which it appealed. It in like
manner failed to make proof thereof on the trial in the
district court. It will be seen from this that its appeals
from the assessor to the board of equalization and from
the board of equalization to the district court were both
without merit. The taxing authorities were not seeking
to assess plaintiff upon the basis of the nominal or face
value of its capital stock, as contended by counsel. They
were simply seeking, honestly and as faithful officials, to
ascertain the true value of plaintiff’s property, in order
that it might be assessed. The government must live. It
cannot live without its revenue. In collecting its taxes it
is entitled to fair and frank treatment by every citizen.
To permit a taxpayer to take advantage of our liberal
laws in relation to appeals, to unfairly and vexatiously
hinder and delay it in obtaining its revenue, is a serious
detriment to the government, and contrary to every sound
principle of public policy. It is, therefore, the duty of.a
taxpayer, when so requested by the assessor, or county
board of equalization, to honestly and promptly furnish
information as to the character and amount of his per-
sonal property and the true value of the same. He cannot
refuse to furnish such information to the lawfully con-
stituted taxing board, and then, after months of delay,
occasioned by his probably unnecessary appeal to the
court, challenge the correctness of the valuation fixed
by the board, except, at most, on a clear showing of fraud
practiced by the board. If the assessment made by the
county assessor was excessive, as alleged, it was the re-
sult of plaintiff’s own failure to aid the assessor in ar-
riving at the true value. If the assessor had, while act-
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ing, as he says in his return, according to the best infor-
mation in his possession, placed too high a valuation upon
the property of the plaintiff, the burden was upon the
plaintiff to establish that fact before the board of equali-
zation. This it failed to do. If it could have and had
done so, the presumption is that the board would promptly
have corrected the assessment. That is precisely what
boards of equalization are for. The presumption obtains
that a board of equalization faithfully performs its offi-
cial duties, and that in making an assessment it acts upon
sufficient competent evidence to justify its action; and,
where a taxpayer appeals from the action of the hoard
in fixing the value of his property for taxation, the burden
is upon him to show that the action of the board is
erroneous. Western Union Telegraph Co. v. Dodge
County, 80 Neb. 23.

TFor the reasons above stated, the judgment of the dis-
trict court is reversed and the cause remanded, with di-
rections to dismiss plaintiff’s appeal.

REVERSED.

RosE, J., not sitting.

LipA BUSH, APPELLANT, V. EBENEZFR E. MOCKETIT ET AL,
APPELLEES.

FrLep Marce 13, 1914. No. 17,569.

1, Injunction: Use oF ProperTy. Every one has the right to any
beneficial use he may see fit to make of his own property, if
the benefit he seeks is not out of all reasonable proportion to
the injury caused to another.

: EpecrioN oF FENcE. A landowner will be enjoined from
erecting a fence on his land to the great damage of his neighbor,
and without any useful purpose on his part, but for the sole pur-
pose to annoy and punish the party injured.

: EvipENce. The evidence in this case, which is
indicated in the opinion, is held to justify such injunction.
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ApPPEAL from the district court for Lancaster county:
P. JAMES COSGRAVE, JUDGE. Affirmed.

Burr, Greene & Greene, for appellant.
Mockett & Peterson, contra,

SEDGWICK, J. :

The plaintiff began this action in the district court for
Lancaster county to enjoin the defendants from inter-
fering with the plaintiff in the erection, repairing and
rebuilding of a fence which the plaintiff and her husband
desired to maintain on or near the line between the resi-
dence lot of the plaintiff and that of the defendants. The
defendants answered by way of cross-petition, alleging
that while the defendants were away from home the plain-
tiff erected a rough, unsightly board fence between the lot
occupied by the residence of the defendants and the lot
so occupied by the plaintiff; that the fence was “about
six feet high from the front sidewalk for fifteen feet back,
and for the rest of its extent * * * was seven feet
high; that the fence ran within about seven and one-half
feet of the full west side of defendants’ house; that the
fence shut out the light, air, and view from the defend-
ants’ windows, and that defendfmts were unable to see the
street or street cars or to have any view whatever from
the windows on the west side of their house; and that the
view was cut off from their front porch and front yard to
the west and northwest,” with other allegations as to the
injury that the fence caused to the defendants, and then
alleged “that the fence was not only high, but was made
out of as rough material as possible, and was made for
the express purpose of annoying and disturbing defend-
ants and the members of their family, and was erected
for no useful purpose.”” It was further alleged that the
fence “was placed on, over and along said lot line, imme-
diately on the west of defendants’ house, maliciously and
out of spite, and for the express purpose of harassing de-
fendants and their family, and for the purpose of annoy-
ing them and disturbing their peace of mind, and for the
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purpose of decreasing the value of their said property, and
for the purpose of compelling them to sell their property
for a less amount than it was really worth.” The de-
fendants asked that the plaintiff be enjoined from main-
taining the fence. The reply denied the allegations of the
cross-petition. The trial court enjoined the plaintiff
from maintaining a specified portion of the fence, and
enjoined the defendants from interfering with the remain-
der thereof. The plaintiff has appealed.

The defendants alleged that that part of the fence which
the plaintiff is enjoined from maintaining extended in
some points on to defendants’ land, and that their plac-
ing and maintaining it there constituted a trespass. Sev-
eral witnesses testified that some of the fence posts, and
especially the cement in which the posts were set, ex-
tended on, to the defendants’ land about two inches. The
county surveyor, who was called upon to make exact
measurements for the purpose of determining this point,
testified that he found one or two of the posts that were
set a fraction of an inch on the defendants’ land, and that-
no part of any of the fence extended .more than two inches
over the defendants’ land. This variation is so slight
that it does not appear to be considered as a material
matter in the controversy. There are then but two ques-
tions, one of law and one of fact, involved in the case:
First. Can a landowner erect any structure that he sees
fit, without any useful purpose on his part, but for the
sole purpose to annoy and punish his neighbor, when his
neighbor is severely damaged thereby? Second. If this
question of law is answered in the negative, was this fence
built without any useful purpose on the part of the plain-
tiff, and for the sole purpose of annoying and punishing
the defendants?

1. The common law of England strenuously adhered to
the doctrine that the owner of real estate might use it as
he pleased, without regard to the convenience or even the
interests of his neighbors. Some exceptions were made
as to “ancient lights,” and perhaps other such considera-
tions. This rule of the common law was not quite in har-
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mony with the theory of the civil law as expressed in the
maxim, “Sic utere tuo ut alienum non ledas.” The ear-
lier decisons in this country are inclined to the English
view; but in recent years there have been some very nota-
ble departures from the strict rule of those courts. In
1909 the supreme court of North Carolina said that the
maxim above quoted “is not founded in any human stat-
ute, but in that sentiment expressed by Him who taught
-good will toward men, and said, ‘Love thy neighbor as
thyself” * * * No one ought to have the legal right
to make a malicious use of his property for no benefit to
himself, but merely to injure his fellow man. To hold
0therw1se makes the law an engine of oppression with
which to destroy the peace and comfort of a neighbor, as
well as to damage his”property for no useful purpose,
but solely to gratify a wicked and debasing passion.”
Barger v. Barringer, 151 N. Car. 433. The opinion cites
several Michigan cases and others, and is the subject of
a somewhat extensive note, 25 L. R. A. n. s. 831.

Many of the states have by statute adopted the rule
so announced. In 1888 the supreme court of Michigan,
in the absence of any statute on the subject, declared the
law of that state to be: “A fence erected maliciously,
and with no other purpose than to shut out the light and
air from a neighbor’s window, is a nuisance.” Burke v.
Smith, 37 N. W. 838 (69 Mich. 380). The opinion by
Mr. Justice Morse reviewed some of the earlier decisions
upon both sides of the question, and stated at some length
the reasons for the conclusions reached by the court. Chief
Justice Campbell dissented. He discussed the common
law doctrine of “ancient lights,” and says that the right
to have one’s prospect into defendant’s property left un-
obstructed “is an easement in the strictest sense of the
term. * * * No man can create an easement for him-
self. If he has no such right, then he cannot complain
that it is interfered with, either at law or in equity.”
He concludes that, where no such right has been acquired
by prescription, “there is nothing to prevent the erection
of any fence or barrier” to obstruct it. The doctrine of
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“ancient lights” has not been recognized in this state, and
the reasoning of the great chief justice does not seem to
have application here. Mr. Justice Champlin concurred
in the dissenting opinion; but he based his ‘opinion upon
the earlier decisions of that and other courts, and said
that it should be left to the legislature to declare the rem-
edy, and that he thought “that legislation of the character
contained in the statutes above cited is required and
would meet my hearty approval.” In Flaherty v. Moran,
81 Mich. 52, the rule established in Burke v. Smith, su-
pra, was affirmed and followed, and J ustice Champlin,
then being chief justice, concurred in the opinion. These
decisions are followed in Kirkwood v. Finegan, 95 Mich.
543, and Peek v. Roe, 110 Mich. 52.

No doubt every one has the right to any beneficial use
he may see fit to make of his own property, if the bene-
fit he seeks is not out of all reasonable proportion to the
injury caused to another. His neighbors have no legal
cause to complain although it may interfere with some
privileges formerly enjoyed. Courts of equity would fail
in the service that history shows they were intended to
render to society if they are unable to protect those com-
mon rights which more clearly appear, and become more
valuable, as civilization advances and the relations of
social life become more intricate and more enjoyable. As
was said by Mr. Justice Hoke in his dissenting opinion
in Barger v. Barringer, supra, we cannot “allow causes
of action to be based upon motive alone. For here we
enter upon the domain of taste and temperament, involv-
ing questions entirely too complex, varied, and at times
fanciful for satisfactory inquiry and determination by
municipal courts.” But when it appears that, not only
was the motive wholly malicious, but the intention and
result were to seriously injure another, without benefit
to any one, courts of equity are not so impotent in these
modern times that they are unable to prevent such a
wrong. That the defendants would be seriously injured
by this act of plaintiff is shown without contradiction.
Several disinterested witnesses testified that the value of
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the defendants’ property would be affected to the amount
of at least $500, and without benefit, but rather injury,
to the plaintiff herself.

2. The question, then, remains whether the evidence
in this record proves that this plaintiff erected and sought
to maintain this fence, not for any useful purpose on her
part, but for the sole purpose of maliciously injuring and
annoying the defendants. The plaintiff was the owner
of lot 9 and the defendants were the owners of the ad-
joining lot 8, fronting to the north on South street in the
city of Lincoln. It is strictly a residence locality, sev-
eral blocks distant from any husiness section of the city.
It appears that the defendants were required to lay a
cement walk in front of their lot, the grade of which was
fixed by the city authorities. This grade so fixed was
about 4 inches higher than the cement walk which con-
nected with it, and which had been laid by the plaintiff
in the front of her lot, so that the plaintiff would be re-
quired to raise her walk to meet the walk of the defend-
ants. The plaintiff seriously objected to this, and insist-
ed that the defendants’ walk should be laid to the grade
of her walk. When the defendants were not allowed to do
this, the plaintiff declared that, if she was compelled to
raise the grade of her walk, she would erect a fence be-
tween the lots. Mr. Bowery, the paving inspector for the
city, testified that the plaintiff and her husband seemed!
very indignant because they were required to bring the
sidewalk up to the level; that he had instructions to re-
quire them to raise it, and told the plaintiff and her hus-
band so, and that the plaintiff’s husband said: “That
when they brought the sidewalk up then up would go a
high board fence.” Amnother witness testified that he was
working under a contract with the city in raising the
plaintiff’s walk, and, while so employed, the plaintiff told
him that “she was going to put up a fence on the east side
of her place,” and that she “was going to put the names
of Mr. Bates, I believe his name was, the assistant city
engineer, and Mr. Bowery and all who had anything to
do with the raising of that sidewalk, * * * on the
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fence.” This and other evidence of the same character
is not contradicted. Soon after that the fence in ques-
tion was built. It was a tight board fence about 6 feet
high from the street north of the house to the line of the
front of the defendants’ house, about 15 feet, and from
that point it was about 7 feet high between the houses.
It was built by nailing stringers on round cedar posts
and nailing inch boards to these stringers; the posts and
stringers being on the side toward the defendants’ house.
The stringers and posts were dressed lumber, and were
painted a dark green color. The fence is placed about 7
feet from the defendants’ house, and reached about the
middle of the windows of their living rooms. Before this
fence was built the defendants had placed a wire fence
on this line. This fence was built of iron rods and wires,
about 314 or 4 feet high. The plaintiff’s husband, while
on the witness-stand, was several times asked what their
purpose was in building this fence, and whether it was in-
tended to serve any useful purpose. TUpon objection of
plaintiff’s counsel, he was not required to answer, and
there was no attempt to show any useful purpose or any
other object in building the fence than to punish the de-
fendants and others for causing the plaintiff to raise their
walk, unless it can be inferred from the evidence that the
plaintiff once stated that she had the fence built for pri-
vacy and to avoid the taunts of the defendants.

There was already a fence on the line between these lots
which is not complained of, and which was apparently
suitable. The evidence shows beyond any question that
the plaintiff's fence was not built for any useful purpose
to promote their own convenience or welfare in any way,
but for the sole purpose of annoying and punishing the
defendants. Soon after the fence was constructed the de-
fendants forcibly removed it, breaking some of the boards
in doing so. The plaintiff rebuilt it, and it was again
torn down. This action on the part of the defendants is
seriously complained of in the briefs, and we have no in-
clination to approve of this conduct. This is not the form
of action usually employed to redress such grievances,
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and no relief is asked for in the nature of damages for
injury to plaintiff’s property. As that part of the fence
will not be rebuilt, there is no occasion for any further
action on the part of the court in this case. The trial
court enjoined the plaintiff from reconstructing or main-
taining that part of the fence extending north of the front
line of the defendants’ house, and enjoined the defendants
from interfering with the remainder of the fence. The
defendants have not appealed, and, as we have seen, the
plaintiff was rightly enjoined.
The judgment of the district court is
AFFIRMED,

REESE, C. J., dissenting.

I agree that, if plaintiff placed any part of her fence
over the lot line on defendants’ property, defendants had
the right to remove it where it thus encroached, or by
injunction restrain the trespass. To that part of the opin-
ion of the majority which holds that, if an adjoining lot
owner, prompted alone by spite and a desire to annoy the
adjacent lot owner, and for no useful purpose, should
erect or should construct an unreasonably high fence,
whether upon the lot line or his side of the line exclusive-
ly, equity could in a proper case protect the rights of the
adjoining lot owner from what would be, in effect, a tres-
pass. But I am fully persuaded that, so long as one keeps
upon his own property, he has the right to the free use
thereof, within reason, and to some exercise of his own
judgment and preference as to the exercise of such use.
If the use is lawful and within his rights, it is not for
the courts to inquire as to his motive.

It does not strike me that the fence was so unsightly
as to shock the sensibilities of any one, however refined
they might be. The fence was 6 feet high, constructed
of material planed and dressed upon both sides, and
painted a dark green color, which is not an objectionable
color. The decree of the district court, and indeed of
this court, orders no interference with plaintiff’s fence
opposite the windows of defendants’ house. That ques-
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tion is not before this court, for defendants have not ap-
pealed from that part of the decree. It therefore has no
place in this case. The decree only prevents the mainte-
nance of any fence from a point opposite the front of de-
fendants’ porch to the front lot line, which is a distance
of some 15 feet. Such a fence could not seriously inter-
fere with the free circulation of the atmosphere, and the
only possible interference with defendants would be to
prevent them from observing everything existing or tak-
ing place in plaintiff’s front yard, and probably a view
along the surface of the earth in the street, neither of
which is of so valuable a right as to enable defendants to
dictate to plaintiff as to how she shall use or enjoy her
own home and property. It is apparent that every right
of which defendants are deprived (that of inspecting
plaintiff’s front yard, and looking along the street) is
equally destroyed, so far as plaintiff is concerned, for she
cannot oversee and inspect defendants’ front yard, nor
observe what is doing along the street, but in the opposite
direction. The inconvenience of defendants is no greater
than that of plaintiff. By this decree all semblance of
privacy in front of plaintiff’s house upon her own prop-
erty is destroyed. If desired by plaintiff, I do not be-
lieve the court has any possible authority to enjoin the
construction of the fence upon her own property, for her
own benefit and convenience. To my mind the case is too
trivial to warrant any such interference as is here pro-
posed.

LETTON, J., dissenting.

While I agree with the modern doctrine, I think the mo-
tive is not material, unless the structure is offensive, un-
sightly, or is built for no useful or proper purpose. If the
fence was lawful, proper, and not unsightly, the courts
should not interfere.
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JOHN STENBERG, APPELLEE, V. MISSOURI PACIFIC RAILWAY
COMPANY, APPELLANT.

Frep MarcH 13, 1914. No. 17,623.

1. Carriers: LIABILITY: ASSAULT ON TrESPASSER. Evidence that a
brakeman on a freight train demanded money of a trespasser in
one of the cars of the train, and immediately struck him, with
some deadly weapon, such a blow as to crush his skull and render -
him unconscious for several weeks, will not justify a finding that
such act was done in the employment of the company, and render
the company liable in damages.

2. : H : EYIDENCE. The evidence indicated in the
opinion is held insufficient to support a judgment against the
defendant.

APPEAL from the district court for Douglas county:
Lep S. ESTELLE, JUDGE. Reversed.

Edgar M. Morsman, Jr., and J. A. C. Kennedy, for ap-
pellant.

W. W. Slabaugh, John W. Battin and Charles E. Fos-
ter, contra.

SEDGWICK, J.

In the spring of 1911 the plaintiff was employed in a
stone quarry near Nehawka. He went to Omaha for the
purpose, he says, of having a rest and enjoying himself.
He had $40 in his pocket, and, after staying around the
city at various places for five or six days, he went on the
9th day of June to a saloon and drank some beer (one
glass he says), and borrowed $2 from the saloon-keeper
with which to go home, and then between 2 and 3 o’clock
in the afternoon started for the Webster street railroad
station, about 10 blocks distant. The defendant’s passen-
ger train which he desired to take left that station at
3:50, and the plaintiff arrived there too late to take that
train. He says he stopped and talked with an acquain-
tance on the way. He then took a street car to South

95 Neb. 36
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Omaha, and he testified that between 5 and 6 o’clock he
went to the track of the defendant, and found a freight
train there, and told a man, whom he said was the con-
ductor, where he wanted to go, and was asked if he had
any money, and said he would give him 50 cents to let him
ride. He then got into an empty box car and sat down in
the corner of the car. The car left in about 20 minutes,
and after it had passed Plattsmouth a man entered the
- window at the end of the car and approached the plain-
tiff, and asked him if he had any money. The plaintiff
told him that he had paid 50 cénts for his ride, and the
man then struck him on the top of the head with some
instrument, which the plaintiff thinks he carried in his
pocket, and from that time the plaintiff was unconscious
for something more than 30 days. He alleges that the
man who struck him was a brakeman and employed by
the defendant company. He brought this action in the
district court for Douglas county to recover damages
caused by this injury. The trial resulted in a verdict and
judgment in favor of the plaintiff, and the defendant has
appealed.

The principal contentions of the defendant are that the
verdict and judgment are not supported by the evidence,
and that the plaintiff’s own evidence shows that the man
who assaulted him was not in the line of his duty-as an
employee of the defendant company at the time, and the
defendant was not responsible for his act.

1. The plaintiff is fully corroborated as to the extent of
his injury. The evidence of the physician who attended
him was that the blow was such a severe one as to break
the plaintiff’s skull and cause him to be unconscious for
several weeks. ‘“The skull was fractured in such a way
that a portion of the bone was driven in, and there was
brain tissue at that time escaping through the opening.”
The plaintiff suffered other injuries. The plaintiff is also
corroborated as to his having been to the saloon, and that
he borrowed $2 of the saloon-keeper with which to go home
at about the time that he testified he did. It also appears
from the evidence that the crew of one of defendant’s
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freight trains found the plaintiff lying in an unconscious
condition on the railroad track of the defendant south of
Plattsmouth, and between the stations of Murray and
Union, at about 5:50 o’clock of the morning of June 10.
They “smelled liguor on him” when they moved him. We
have not found that the plaintiff’s story is corroborated
in any other particular. The evidence was without con-
tradiction that there was no freight train of the defend-
ant that left South Omaha going south later than 2
o’clock in the afternoon until 8:20 in the evening. As.
the plaintiff could not have arrived in South Omaba be-
fore 2 o’clock, if he rode on any train of the defendant
it must have been the train that left South Omaha at
8:20 P. M. It appears that the freight trains of the de-
fendant run from the Webster street station in Omaha
over the belt line to the junction with the Union Pacific
and stock-yards tracks, and from that point over the
Union Pacific track through South Omaha and to Califor-
nia Junction, and the trains of the Burlington also run
over the same line. The freight train of the defendant
which left South Omaha at 8:20 on that day was a through
train. Its crew consisted of a conductor and two brake-
men, all of whom were witnesses on the trial. The con-
ductor testified positively that he was required to and did
make a record of the cars in his train on that day, and
that there were no empty cars in the train, and that he
never saw the plaintiff before the trial, and the plaintiff
did not ride upon the train that day. Both of the brake-
men positively denied that they had ever seen the plain-
tiff before the trial, or that on the day named they went
into any empty car on that train, or that there was any
person on the train other than the employees, or that
either of them assaulted any person on that train. The’
theory of the plaintiff is that when he was assaulted on
the train he was afterwards thrown from the car by the
person who assaulted him. When he was found on the
track in an unconscious condition several hours after
the train on which he says he was riding had passed, he
was lying between the rails of the track, and there is of
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course no explanation as to how he could have fallen in
such a situation. The train dispatcher of the company was
also a witness, and corroborated the conductor as to there
being no empty cars upon the train in question. There
are other circumstances shown in the testimony that tend
to show the impossibility of the plaintiff’s story. If he
had not been drinking in Omaha more than he says he
had, and was in any condition to take care of himself or
know what he was really doing, and if he is not mistaken
in regard to having taken one of the defendant’s trains,
instead of another of the various trains that might be
in the same locality in the South Omaha yards, still his
evidence is so indefinite and improbable in itself that it
fails to support a judgment against the defendant, con-
tradicted as it is by the evidence of so many apparently
reliable witnesses and so many well-established circum-
stances.

2. The evidence wholly fails to show that the defend-
ant was assaulted and injured by an employee of the de-
fendant company in the course of his employment. Ac-
cording to the plaintiff’s testimony, the purpose of his as-
sailant was robbery, and the robber, without anything
further than to ask him how much money he had, dealt
him such a blow on the top of his head as to crush his skull
to such extent that the substance of the brain was ex-
posed. If he received his injury in such a manner, the
object of his assailant must have been murder and rob-
bery, and he at once threw from the train what he sup-
posed was the corpse of his victim. The trial court in-
structed the jury that under the evidence the plaintiff,
if he was in the car of the defendant, was a trespasser.
This is in accordance with the evidence, and, that being
the case, the defendant as a common carrier was not an
insurer against robbery and murder.

The judgment of the district court is reversed and the
cause remanded.
- REVERSED.

LeTTON, ROSE and HAMER, JJ., not sitting.
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MYRL A. WARRICK, APPELLEE, V. WILLIAM I. FARLEY,
APPELLANT.

Fuep Marcm 13, 1914, No. 17,523.

1. Animals: PersoNAL INJURIES: RIGHT oF RECcOVERY. One who volun-
tarily exposes himself to danger by attempting to separate two
fighting dogs, then engaged in a combat, cannot recover damages
from the owner of the dog by which he is bitten, because he has
himself helped to create the condition and the danger.

2. : : . Where a dog is allowed to run at large,
and bites the owner of another dog with which he is in a fight,
and the owner is bitten while negligently attempting to separate
the fighting dogs, there is no liability for damages because of
the injury, unless the evidence shows @hat the owner of the dog
which committed the injury knew that his dog was accustomed
to bite persons, and then the injury must not be carelessly brought
about or contributed to by the plaintiff, and, if it is, the plaintiff
cannot recover.

APPEAL from the district court for Hamilton county:
GEORGE F'. CORCORAN, JUDGE. Reversed.

Hainer, Craft & Aylsworth and John A. Whitmore, for
appellant.

J. H. Grosvenor and W. A. Prince, contra.

HAMER, J.

The plaintiff, Myrl A. Warrick, recovered a judgment
against the defendant, William I. Farley, in the district
court for Hamilton county, for damages by reason of an
injury sustained through the bite of defendant’s dog. The
defendant appeals.

The defendant objects that the verdict is not sustained
by sufficient evidence. This involves a consideration of
the disposition of the dog, whether to bite mankind, and
whether the defendant knew or had reason to beheve that
his dog had such a disposition. We have read the evi-
dence. It appears that the defendant owned a bulldog.
The plaintiff owned a ‘coach dog. The plaintiff seems to
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have been standing on the sidewalk in front of a drug
store in the city of Aurora, and was talking with a gen-
tleman named Elmore. He had with him his coach dog.
The daughter of the defendant came along, and the de-
fendant’s bulldog was with her. The defendant’s dog
seems to have attacked the plaintiff’s dog, and the plain-
tiff separated the dogs and put his dog in the drug store.
Shortly afterwards the defendant’s daughter returned,
and she was accompanied by the defendant’s dog. Im-
mediately there was a resumption of hostilities between
the two dogs. In trying to separate the dogs the plain-
tiff was severely bitten by the defendant’s dog. The de-
fendant set up the defense that his dog was gentle, and
that he himself had no knowledge of the fact that he was
inclined to bite any person. He also claimed that the
dog was accustomed to play with his own children and
the children of the neighborhood; that he was of a gentle
disposition ; and there is much testimony tending to show
that fact, although it is not claimed that he did not fight
other dogs. He would perhaps have been an unnatural
bulldog if he had not had some fights with other dogs. It
.is also claimed that the plaintiff was negligent in the
manner in which he handled the dogs when he undertook
to separate them, and that his injury occurred because
of such negligence in handling and attempting to separate
two infuriated, fighting dogs then in a fight.

It is to be considered (1) whether the defendant’s dog
had a propensity to bite mankind; and (2) whether the
defendant had notice of such propensity.

John Powell, chief of police, knew the defendant’s dog,
and had seen him on the streets with the Farley children,
Alice and John. He gave his opinion that he did not
think that the dog was a very bad dog. Robert Mitchel,
the night watch, testified that he had not noticed anything
wrong with the dog in its conduct toward persons. Mrs.
Steenburg testified that she saw the dog every day; that
the dog played with the Farley children, with Blanche
McKey, Thomas Peterson, with the Williamson children,
‘the Haughey girls, Arthur Ronin, and her own boys. She
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saw the boys pick the dog up by his feet and handle him
in a very rough manner, and he did not get angry at this.
He seems to have been willing to endure almost any
amount of rough treatment at the hands of these children.
Mrs. Haughey, the wife of Dr. Haughey, testified that she
knew the Farley dog; she saw him; and that her children
played with the dog, especially the youngest girl, who was
about 12 years old; she also saw the Williamson children,
Thomas Peterson, and Dr. Steenburg’s boys playing with
the dog. They would run and hide, and the dog would
hunt them. Mrs. Williamson testified as to the gentle-
ness of the dog and its daily companionship with the chil-
dren. Her children were seven, nine and eleven years old.
She knew that the dog was always gentle with these chil-
dren. Walter Boyd testified that the dog was with his
brother-in-law’s little boy, a little fellow three years of
age, and that the dog and the child would play in the
house. Mr. Ronin testified that the dog was the compan-
ion of his little grandson and other neighborhood little
children. He had seen the dog on his porch and in his
yard playing with his little grandson and other little chil-
dren. The grandson was seven years old. George Ver-
beck testified that he had observed the Farley children
and other children playing with this dog; that he had
seen him a great many times with other children than the
Farley children. The children and the dog would chase
each other about the place. He never saw the dog show
his teeth, growl, or show any tendency to bite anybody.
He appears to have been the pet and companion of the
children of the neighborhood.

The defendant’s daughter testified that she had seen
many children, ranging in age from four to twelve years,
play with the dog; that they would tie a rope on his col-
lar, and the dog would pull them on roller skates in front
of the house; sometimes they would roll over him; at other
times they would tie a handkerchief around his nose and
watch him get it off with his paw. They also fed him can-
dy. The defendant’s wife testified to the same facts. The
defendant’s testimony is along the same line. - He had seen
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the children tie his feet together with a handkerchief or
a string. He had seen them tie a handkerchief about the
dog’s nose. Mr. Serf testified that he frequently saw the
dog, and that when he went by the house the dog would
come out in a friendly way. He frequently went by the
Farley home and often in the nighttime. The dog was al-
ways friendly. He would come out and walk a little ways
with the witness. Lewis G. Bald testified that the dog
was unusually friendly. He testified to meeting the dog
and petting him, and that the dog went with him. He
often saw the dog play with the children. R. Y. Barnes,
who had formerly been the city marshal, testified that
for two years he had passed the Farley residence as of-
ten as at least twice a day, and sometimes four times a
day, and that he always found the dog playful and friend-
ly. He described the dog as a very pretty dog, and clean
and nice, and he would speak to him and pet him. He
had never seen any tendency on the part of the dog to
attack any person.

The evidence shows conclusively that the dog was gen-
erally of an amiable disposition, and that he played with
the children in the neighborhood. The evidence would
seem to indicate that there was no reason to apprehend
danger from this dog under ordinary circumstances. That
he would fight dogs was, perhaps, natural for a bulldog—
perhaps for most breeds of dogs.

W. J. Elmore, a witness for the plaintiff, testified that
Mr. Warrick separated the dogs when the defendant’s
dog first came by, and put his coach dog in the drug store;
that the defendant’s dog went on down the street; that
there was a little girl with the dog. Presently the little
girl came back. By that time the coach dog was out of the
drug store, and the bulldog came by. “Q. You say the
bulldog rushed in and grabbed the coach dog. What, if
anything, did Mr. Warrick do—describe what he did? A.
He grabbed these dogs and tried to part them, and he
had them by the collar, and this dog reached around and
grabbed him. * * * Q. As soon as thcy commenced
to fight that time (the second time) Mr. Warrick grabbed
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both of them by the collar? A. Yes, sir. Q. And lifted
them off their front feet? A. Well, he lifted them off
their front feet, but they was still on their back. Q. And
he was holding the dogs apart? A. Yes. Q. And they
were both trying to get together? A. Well, Mr. War-
rick’s dog didn’t attempt to get to the other one; the bull-
dog was doing all the lunging. Q. The other dog did not
try to fight at all? A. He tried, but he was not vicious like
the other dog.”

Glenn Mason, witness on the part of the defendant, tes-
tified: “A. Well, I was in front of McKee & Hartquest’s
drug store, and with a bunch of men there after we got
back from a trip in the automobile, and I heard somebody
say, ‘Here he comes,’ and about the same time they said
that the dogs were close together, and Mr. Warrick grab-
bed them by the collar and picked them up. * * * He
lifted them clear up, and they were too heavy to hold that
way, and they would strike the ground again, and then
be would pull them back up; and it seemed he couldn’t
lift them the second time as high as he did the first time—
(continuing). Well, they came back down to the ground,
and the dogs—1 don’t know whether it was the second or
third time—one of the dogs, Mr. Farley’s dog, got hold
of Mr. Warrick’s dog on the side and just pulled the skin
right out on the dog and let loose, he got loose from him
again.”

Luther French, a witness for the plaintiff, testified:
“Mr. Warrick stepped out of the way, and Mr. Farley’s
dog had hold of Mr. Warrick’s dog about the shoulders or
neck; and Mr. Warrick grabbed his dog by the collar,
and also Mr. Farley’s dog, and he was pulling on Mr.
Warrick’s dog to get him off I believe—they was trying
to get the dogs parted there anyway—and the first thing
I knew the bulldog had bit Mr. Warrick.”

It is, seemingly, the undisputed evidence that the plain-
tiff took each dog by the collar and lifted them both clear
of the ground. Holding them in that manner, they would
be sure to snap at each other. From the circumstances
as detailed no one may be certain that the bite which the
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plaintiff received was not intended for the coach dog. We
are of the opinion that the plaintiff was guilty of negli-
gence, and that he himself, by his negligence, made the
injury possible. If he had taken either dog by the collar
and attempted to drag him away from the other, he would,
in all probability, not have been injured. We do not
think that the evidence sustains the verdict.

It appears that the plaintiff was bitten because he
caught these dogs by their respective collars and held them
up so that they could snap at each other. As well expect
two cats suspended together by their tails and facing each
other not to fight as to expect peace-between these dogs
when they were held up fronting each other and with their
heads near enough together so that they could snap at
and reach each other. Elmore testified that the dogs were
about the same size. A coach dog will fight, probably not
so well as a bulldog; but, if this coach dog understood
that his master 1was helping him by holding the other dog,
he would try to do his whole duty, from a dog’s stand-
point, because of the spirit of loyalty to his master. A
bulldog held up that way would probably delight in the
mad revelry of the battle; and, no doubt, almost any
dog would fight under the same circumstances. Ordinary
prudence demands more careful conduct of the pla1nt1ff
and greater regard for his own safety. The injury of the
plaintiff was clearly due to his own neglect.

The owner of a dog is not liable for injury caused by it,
unless it is vicious, and notice of the fact that it is vi-
cious is brought home to him. Trumble v. Happy, 114 Ia.
624.

The owner of ordinary domestic animals is not liable
for injury which they do to another, unless the animal
was accustomed to injuring persons, or had an inclination
to do so to the knowledge of the owner. Smith v. Cau-
sey, 22 Ala. 568; Le Forest v. Tolman, 117 Mass. 109.

Where, in an action to recover for personal injury,
caused by a domestic animal, it does not appear that the
animal ever injured any one before or since, or. that any
one ever had any difficulty with it other than on which
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plaintiff founds his suit, nonsuit should be granted, since
there is no evidence that defendant had knowledge of
the vicious character of the animal. 2 Cye. 390. '

Under a declaration that the defendant kept a dog that
he knew was accustomed to bite mankind, it is not enough
for the plaintiff to prove that the dog had a savage and
ferocious disposition, and that defendant knew it; but he
is bound to prove the allegation that the dog was accus-
tomed to attack and bite mankind, and-that defendant
knew that.

There is no doubt that, in case of animals not inclined
to do mischief, a previous mischievous propensity must
be shown, and, the scienter clearly established, the gist
of the action is not the keeping of the animal, but the.
keeping with knowledge of the mischievous propensity,
whether proceeding from a savage disposition or not.
‘Mann v. Weiand, 81 (pt. 2) Pa. St. 243; In Beck wv.
Dyson, 4 Camp. (Eng.) 198, Lord Ellenborough directed
a nonsuit because the evidence was not sufficient to war-
rant the jury in inferring that the defendant knew that
the dog was accustomed to bite. In a like case Lord
Abinger nonsuited because it did not appear that the
owner had knowledge of the vicious propensity of his dog.
Hogan v. Sharpe, T Car. & P. (Eng.) *755. In Martinez
v. Bernhard, 106 La. 368, 55 L. R. A. 671, it is said by
the court: “The owner of a gentle animal, which has
always been of a kind temper, and has never attempted to
bite any one, and has never given occasion to suspect that
it would bite, is not liable in damages by the mere fact
that the animal has bitten some one.”

Where a dog has been around the premises for four
years and had never shown symptons of viciousness, and
he bit the plaintiff, and it was shown that he had just -
been stepped on, and that boys had been throwing dirt
at him, held, that the vicious character of the dog was
not shown so as to warrant a verdict against the owner.
Cuney v. Campbell, 76 Minn. 59.

The plaintiff’s contributory negligence in teasing de-
fendant’s dog, but for which the injury would not have
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occurred, is a defense to the action, it matters not when
or where the injury was inflicted. Bush v. Wathen, 104
Ky. 548, 47 S. W. 599.

In Hathaway v. Tinkham, 148 Mass. 83, it was said by
Mr. Justice Allen: “It is, however, essential to a plain-
tiff’s right to recover that he should have been in the
exercise of ordinary care himself.”” Where the plaintiff
interferes with a dog and is bitten, due care should be
shown. The same should be true where he interferes with
two dogs that are fighting. Raymond v. Hodgson, 161
Mass. 184. In the case cited, “the plaintiff testified that
his dog was making great outcries; that he rushed up to
the dogs, looked for a collar on the defendant’s dog, and
seeing none, seized the defendant’s dog by the tail, and
pulled it away from his dog; and that, as the dogs became
separated, the defendant’s dog bit his hand, which had
hold of the tail.” The plaintiff requested the judge to
rule that he was not obliged to satisfy the jury that he
exercised due care, under the undisputed circumstances of
the case. The judge refused so to rule. The jury re-
turned a verdict for the defendants, “on the ground of
want of due care on the part of the plaintiff; and the case
comes before us on the plaintiff’s exceptions to the re-
fusal to rule as requested.” The supreme court of Massa-
chusetts, by Judge Lathrop, delivering its opinion, cited
several Massachusetts cases, and then said, referring to
these cases: “We have no doubt that where the plaintiff
incites or interferes with a dog, and is bitten, his due care
must be shown; and that the same is true where he inter-
feres with two dogs that are fighting. * * * In the case
at bar, the plaintiff voluntarily submitted himself to dan-
ger, and we have no doubt that the ruling of the court be-
low was right.”

The logic of the Massachusetts case seems to be conclu-
sive. Applying that logic to the instant case, it is clear
that the plaintiff voluntarily submitted himself to danger
and did not exercise due care. He held these dogs, that
were then engaged in fighting, up in front of him. They
were standing on their hind legs and snapping at each
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other, and he was supporting them by holding them up.
By his conduct he voluntarily incurred the danger. He
failed to exercise reasonable discretion. He was guilty
of contributory negligence. While the purpose of the
plaintiff was a proper one—he was trying to stop the fight
—he took no consideration of his own danger. He un-
necessarily exposed himself. .

The judgment of the district court is

REVERSED.
RosE and SEDGWICK, JJ., not sitting.

FAwcerT, J., concurring.

I concur in the the judgment of reversal on the ground
of the insufficiency of the evidence to show any previous
disposition of defendant’s dog to bite mankind; and on the
further ground that plaintiff was guilty of negligence in
voluntarily exposing himself to a danger that was clearly
apparent. '

STATE, EX REL. JOHN HABERLAN, APPELLEE, V. DON L. LOVE,
MAYOR, ET AL., APPELLANTS.

Firep Marcw 13, 1914. No. 17,892.

Municipal Corporations: FIREMEN’S PENSION: PERIOD OF SERVICE: EvI-
DENCE. The relator, John Haberlan, began a mandamus proceed-
ing in the district court for Lancaster county against Don L.
Love, mayor of the city of Lincoln, and others, to be placed upon
the retired list of firemen under section 1, ch. 39, laws 1895.
It is contended by the respondents that the relator must have
served 21 years’ continuous service in the department; second,
that the service must be in a paid fire department; third, that
the relator must have elected to retire from active service; fourth,
that he must have retired with an honorable discharge. Held:
(a) That the section does not require continuous service, and
that the period of 21 years may include the full time which the
applicant bhas served the city; (b) that under the facts shown
the service of the applicant was in a paid fire department of the
city for more than 22 years; (c¢) that the evidence shows that
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the applicant elected to retire from active service; (d) that when
he retired he was entitled to an honorable discharge, and that
his name should be placed upon the retired list of firemen on a
pension.

APPEAL from the district court for Lancaster cbunty
WiLLARD E. STEWART, JUDGE. Affirmed, except as to money
award.

Fred C. Foster and D. H. McClenahan, for appellants.
W. C. Frampton and Price & Abbott, contra.

HAMER, J.

This is an appeal in a mandamus proceeding brought in
the district court for Lancaster county by John Haberlan
against Don I. Love, mayor of the city of Lincoln, and
others, to be placed upon the retired list of firemen on a

“pension. He bases his claim upon section 11, ¢h. 30, Comp.

St. 1901, which reads: “That all metropolitan cities and cit-
ies of the first class having a paid fire department, shall
pension all firemen of the paid fire department, whenever
such fireman shall have first served in such fire department
for the period of twenty-one years, and shall elect to retire
from active service and go upon the retired list. Such pen-
sion shall be paid by the city in the same manner as firemen
upon the actl,ve list are paid, and such pension shall be
gnt. of the amount of salary such retiring
fireman shalmge Trecelving at the time that he goes upon
such pension list.” Judgment was rendered for the rela-
tor. The appellants contend that Haberlan must have
served 21 years continuous service in the department; sec-
ond, that the service must be in a paid fire department;
th1rd that he must have elected to retire from active
service; fourth, that he must have retired with an honor-
able discharge, and not under a cloud for misconduct.

It seems to be admitted by the appellants that the relator
served 19 years, 3 months and 18 days. It is stated in a
summary of the evidence that he began work April 29,
1876, and that he resigned December 29, 1881, making 5
years and 8 months employment at that time; that August
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13, 1888, he began his first employment for the city in a
paid fire department, and that he resigned February 15,
1890, making the time of his first employment in the paid
fire department 1 year, 6 months and 2 days; that he again
commenced work in the paid fire department February 15,
1892, that he was discharged from said department March
31, 1904, making the time of his second employment in the
paid fire department 12 years, 1 month and 16 days. The
brief of appellants contends that the legislature intended
that the service should be a continuwous period, and not
several periods of service totaled together. The construc-
tion contended for seems artificial and unreasonable. The
language is not 21 years of “continuous” service. The sec-
tion merely provided that the service should be in the “fire
department for the period of twenty-one years.” The period
is not described as uninterrupted or continuous. It may
have been intended to mean duration of time only. We are
not aware of any gain to the public by making the period
of service continuous. If the legislature had intended to
make the service continuous, it could easily have used the
word “continuous” or some other word of like import to
convey its meaning.

In People v. French, 46 Hun (N. Y.) 232, it was held
under a police pension statute that service could not be
continuous, but was based upon a statute which permitted
terms of service to be added together, and the court in con-
struing that statute held that it did not intend 21 years
continuous service. The statute contained the following
provision: “In determining the terms of service of any
member of the police force, service in the late municipal
and metropolitan force, and subsequently in the police
force of the city of New York shall be counted and held to
be service in the police force of the city of New York, for
all purposes of this chapter.” In that case the court held
that that part of the statute above quoted disclosed the in-
tention of the law t0 be that, where a portion of the service
had been rendered as a member of the metropolitan force,
contimuous service for 20 years was not required, but that
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the use of the words “terms of service’’ meant that the time
could be made up by adding the terms together.

In Continental Hose Co. v. City of Fargo, 17 N. Dak. 5,
six members of the fire department were given sole charge
of the fire apparatus used by the city; the other members
of the department were required to repair to the fire and
aid in extinguishing it, and were to be paid so much per
hour in the daytime and so much more per bour in the
nighttime. Held, That such fire department “was a paid
department.” It was the effort of the defense in that case
to show that the firemen were “volunteer” firemen. This is
an instructive case, because it quotes liberally from ency-
clopedias and dictionaries, contains considerable research,
and discriminates and distinguishes in a clear and logical
way.

In In re Becker, 80 N. Y. Supp. 1115, the “testator gave
to each employee who at the time of his decease had been
employed ‘as long as two years and less than five years’
.$500, and to each one who had been employed ‘for less than
two years’ $100, held, that one who, before the testator’s
death, had been employed continuously for only 16 months,
but who had, counting his various terms of service, been
employed for four years in all, was entitled to $500.” In
that case it was said in the body of the opinion: “While
there is little from which the intent of the testator can be
drawn upon this subject, yet it is evident that the desire
of the testator was to recognize the persons who were in his
employ at the time of his death, and to make the recogni-
tion depend upon the length of their services. That being
the case, it seems to me that it is immaterial whether it was
continuous or not, as, if the testator had had in mind an in-
tention to restrict its provisions to persons who had been
in his employ continuously no doubt he would have indi-
cated it by the use of the word ‘continuous.’”

It is contended by the respondents that the Nebraska
statute does not permit totaling terms of service. To this
it may be said that the Nebraska statute does not provide
for “continuous” service. That seems enough to dispose



VoL. 95] JANUARY TERM, 1914.

State, ex rel. Haberlan, v_ Léve.

(o}
EN|

of this question, without reference to the authorities cited,
which are clearly in favor of the relator.

It is said by respondents that the statute requires the ap-
pellee to serve for 21 years “in a paid fire department, and
not in a volunteer organization.” It is then said that the
city of Lincoln did not have a paid fire department until
in January, 1886. There seems to be some dispute on the
part of the respondents as to whether Haberlan served the
city on the fire department during the years 1885, 1886 and
1887, and up to August 13, 1888, and from February 15,
1890, to Irebruary 15, 1892.  Haberlan testified that he was
away three years, beginning on the 29th of December, 1881,
that he came back from Minnesota and was at Holdrege six
months, making three years and six months from December
29, 1881, ending in June, 1885. Haberlan testified that he
then went upon the Lincoln fire department in June, 1885.
It is the contention that he did not go to work for the city
until August 13, 1888, making three years in dispute. Ha-
berlan contends that he was in the employ of the city as
engineer on the fire department during 1885, 1886, 1887
and 1888. 1In corroboration of his testimony, Mr. Byers
testified that Burr was mayor during 1885 and 1886, and
that he (Byers) was street commissioner under Burr’s ad-
ministration, and that he wrote to Haberlan at the request
of Mr. Burr, the mayor, to come back and take charge of
the engine, and that Haberlan did come back and take
charge of the engine, during Burr’s administration. As to
1887 and 1888, A. J. Sawyer was the mayor. Haberlan
testified that he was with the fire department as engineer
during Sawyer’s administration. His testimony is corrob-
orated by the testimony of Mr. Sawyer, and Byers testified
to substantially the same facts. Haberlan testified that he
was in the fire department until March 31, 1904, excepting
from December 29, 1881, to June, 1885.

Robert Malone’s testimony shows that, when the hook
and ladder company was taken from the volunteers and put
in the paid fire department in 1886, they organized them-

selves and made rules governing the hook and ladder com-
95 Neb. 37
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pany, and that at that time there seems to have been no rec-
ord kept by the hook and ladder department; that there
was nobody to relieve him when he went to his meals or was
absent from the house; that the records kept were very un-
certain ; that no effort was made to keep track of who was
on the fire department or when anybody was appointed or
discharged.

M. B. Reese, the present chief justice of the Nebraska
supreme court, testified on behalf of the relator that during
the time he was practicing law he had searched the records
of the city of Lincoln as to whether the records showed that
Mr. Haberlan was a member of the fire department for a
certain length of time. He testified: “I found that Mr. Ha-
berlan was, for a time, a member of the fire department, as
shown by the records. I went into the records for a num-
ber of days and searched among them, and searched every-
thing that seemed to me to throw any light upon the sub-
ject. Then, for I don’t know how many years, apparently
there was a complete blank of any record, and absence of
any record on the subject of the fire department, except
that at certain periods some person who had apparently
bought up the claims would present a bill and it would be
allowed to him as assignee of claims against certain de-
partments, but there was nothing showing who was the as-
signor, or who had rendered the service, or anything of that
kind. That is my recollection. For a number of years, I
don’t remember how many, that was the case.” Judge
Reese was asked if he examined any records in the office of
the fire department, and testified that he did; that “the fire
chief gave me what records he had, and I took them with
me to the clerk’s office, and went into the old papers and
files covered with dust and looked them all through just as
thoroughly as T could. I might state,if T am allowed, that
I presented this claim as attorney for Mr. Haberlan, and for
a long time failed to get the committee to act upon the
claim. * * * Finally, I saw some of the members of the
committee individually, and they requested me to investi-
gate the subject and report, and to that extent I was act-
ing, not only for my client, but for the city, and that
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caused me to go through the records as I did, with the re-
sults as I have already stated.” He was asked if in examin-
ing the records he could find any place that showed that
John Haberlan had served 21 years for the city. “A. Yes,
sir; at the commencement, and later on; but during three
years there was not any record as to who had been members
of the fire department, the only record being that there was
an assignee of claims against the department presented. I
think Mr. Brock.” He was then asked if Mr. Brock used
to buy them up, and answered: “Yes, sir; so I came to the
conclusion that those claims had been bought up and al-
lowed to him as assignee of the claims without stating who
the persons were who rendered the service. With that ex-
ception the record was a complete blank.” Further along
Judge Reese testified: “I can remember what I did not
- find. T found the record to be in the condition which I

‘have stated. Mr. Haberlan had been a member; and T
think I found where he had been appointed, and claims al-
lowed as salary—allowed for a length of time—and then I
found the record was a complete blank, except as I have
stated. I cannot remember just what the records in the
chief’s office showed.” Judge Reese made a report to the
mayor and city council. His report is included in the bill
of exceptions and is referred to in his testimony. In the
report he says, in substance, that the records have been
very poorly kept; that many have been lost or destroyed;
that it is impossible to say who the firemen were at all times
or how they were paid; that he examined the warrant reg-
ister from May 5, 1890, to December 1, 1891; that it is
shown that during that time warrants were issued on the
fire fund for salaries to firemen to the amount of nearly
$30,000; that nearly all were issued to N. C. Brock for
“claims assigned” without further indication as to who
were the original owners of such claims; that the investi-
gation shows that Mr. Haberlan was a member of the force
during those years; that he was appointed on the 29th day
of April, 1876, at a salary of $75 a month ; that this was 28
years before the disabling of his engine in 1904 ; that from
the date of his appointment he served continuously until
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March, 1890, with the exception of three years; that the
printed report of Fire Chief Newbury, issued in 1888,
shows, at page 13, that Mr. Haberlan was the engineer of
engine No. 4; that the printed report of Fire Chief Malone,
issued in 1884, shows, at page 52, that Haberlan was then
on the force, having been appointed.September 1, 1888;
that he resigned April 15, 1890; that he was reappointed
IFebruary 15,1892; that in Mr. Reese’s report it was said to
be certified by Fire Chief Clement that Mr. ITaberlan was
on the force continuously from the 5th day of I'ebruary,
1892, until April 1, 1904, making the time nearly 25 years
of service; that about two years of this time he was-not in
actual paid service, but always responded to calls when
needed; that, deducting this time from the 25 years, it
leaves about 23 years of actual paid service. Judge Reese’s
report closes: “T have aimed in this to be on the safe side,
and think there is no doubt at all but that he has served-
more than 21 years in the regular paid fire department of
the city. This entitles. him to be retired under the pro-
visions of section 11 of chapter 30 of the Compiled Stat-
utes and pensioned at the rate of $20 per month, which
would be equal to one fourth or 25 per cent. of the salary
he was drawing at the time his engine failed.” The witness
was cross-examined by Mr. Foster for the respondent.

While the evidence is not very clear because proper rec-
ords were not kept, the best evidence of which the subject
is capable tends to establish the fact that Mr. Haberlan
was a member of the paid fire department of the city of
Lincoln for something more than 21 years. In any event the
relator seems to have faithfully served the city for more
than 2 years. If the two years about which there is a
dispute, being the time elapsing between the 15th day of
November, 1890, and the 15th day of November, 1892, shall
be deducted the time left is 22 years he was in a paid fire
department in any event.

In United States ». Belew, 24 Fed. Cas. 1079, the ques-
tion submitted was whether a carrier of mail was “a person
cmployed in any of the departments of the general post-
office.” The court said: “The business belonging to the
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post office, is in a department of the post office; a person
employed in that business, is a person employed in a de-
partment of the post office. If, then, the carrying of the
mail be a part of the business of the post office, it would
seem that the person who carries it, is a person employed
in a department of the general post office.” Tt ix further
said: “He (counsel for the prisoner) insists that he must
be an officer. But this is not the object of the law; the
terms of the enactment do not require an officer; they are
satisfied with an agent, or any person employed in any
of the departments, or, in other words, in the business al-
lotted to the general post office.” The conviction was sus-
tained. The cases of People v. French, supra, and In re
Becker, supra, are both applicable to this part of the case.

Did Haberlan retire? Haberlan resigned. His resigna-
tion was an election to retire, and the Standard Dictionary
defines “retire” “to withdraw from active service, * * *
as an officer of the army or navy. * * * To separate or
withdraw.” In State v. Mayor and City Council, 4 Neb.
260, this court say: “In the absence of some statutory pro-
vision, we know of no rule which requires such resignation
to be accepted by the municipal authorities, to make it ef-
tective. Their refusal, even, to accept it, would not have
the effect to compel him to retain the office against his
will.” TIn United States v. Wright, 1 McLean (U. 8.) 509,
it is said: “There can be no doubt that a civil officer has
a right to resign his office at pleasure, and it is not in the
power of the executive to compel him to remain in office.”
Haberlan testified that, except during the time he had
been off duty, which he explained, he had been in the ser-
vice of the city as a paid fireman “ever since 1872. I never
volunteered a day. * * * T have been in the service
for the city 24 years and 6 months.” At the end of that
time, he says, “I just quit.”” There is no evidence tending
to show a dishonorable discharge or anything that reflected
on his conduct. He is entitled to the reward which the
law provides for a faithful servant.

It is proper that those who risk their health and their
lives to protect the property of their neighbors should be
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rewarded in old age by a pension, which possibly may save
them from actual want or serious distress. YWe see no ob-
jection to the granting of a pension in such a case as that
presented by the facts considered. We are unable to see
that the judgment of the district court is wrong. We
find much in this case to sustain it. The judgment of the
district court properly granted a peremptory writ of man-
damus, but improperly awarded a money judgment.

The judgment granting the writ is affirmed, but the
money judgment is set aside; appellants to pay all costs.

JUDGMENT ACCORDINGLY.
FawcerT and SEDGWICK, JJ., concur in conclusion.
REESE, C. J., not sitting.

HENRY NAYSMITH ET AL., APPELLEES, v. CITY OF AU-
BURN, APPELLANT.

Fmep Aprin 3, 1914. No. 17,433

1. Municipal Corporations: DRAINAGE: LIABILITY. A municipal cor-
poration has the right to improve and provide for the. drainage
of its streets; but if in so doing it causes an increased flow of
surface water upon or against private property, and negligently
fails to provide a sufficient outlet for the escape of the water
thus brought upon or against such property, it will be liable to
the owner thereof for any damage that may result from such
negligence.

2. : : AprrEAL: FINDINGS: EVIDENCE. Where it is alleged
and evidence is introduced tending to prove a negligent or un-
gkilful drainage of the streets by and within a municipal cor-
poration, resulting in an overflow and damage to the property
of the plaintiff, and the jury hearing the case had, by order of
the court, inspected the property and thp‘ character of the alleged
defective drainage of the accumulated surface water, the finding
of the jury will not be disturbed unless shown to be clearly
wrong.

<o

Instructions examined, and no prejudicial error found.

4, Depositions: CORRECTION: QUESTION For COURT. Where a deposition
of a witness is taken, and it is claimed that a mistake has been
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made by the stenographer in copying his notes, the proper time
for the correction of the alleged mistake is by an application
to the court, before the deposition is read, for permission to make
such correction. The issue as to the mistake should not be sub-
mitted to the jury, thus multiplying the questions to be decided
by them. ’

APPEAL from the district court for Nemaha county : JoanN
B. RAPER, JUDGE. Affirmed.

Lambert & McCarty, for appellant.
Quackenbush & Neal and Fred G. Hawaby, contra.

REESE, C. J.

This is an action against the city of Auburn by plaintiffs,
the owners of residence property in said city, for damages
to real estate by the overflow of surface water, alleged to
have been caused by a change of the sidewalk grade, and the
imperfect and negligent drainage of the streets adjacent
to the property, to the extent of overflowing of the lots
upon which the residence is located, and thus impairing
their value and their use as residence property. The action
is based upon two allegations of the petition; one, that the
dwelling-house was originally constructed with reference
to and corresponding with the street as it then existed, and
that by a subsequent elevation of the sidewalk in front of.
the premises the house and lots were caused to be at a
lower level from the sidewalk, the danger from overflow in-
creased, and the value of the property thereby reduced and
impaired; the other, that the city wrongfully, negligently
and unlawfully constructed a ditch or waterway along and
near the lot line and a drain or ditch across the street in
front of the premises by which an increased flow of water
was turned upon and against said lots, but without ade-
quate drainage for the increasd flow, and by reason whereof
a large volume of surface water was thrown against and
over the sidewalk space and onto the lots, to the injury of
plaintiffs and damage to the property, which was used as
a residence. The answer consists of a denial of unadmit-
ted facts, and alleges, in substance, that the house was orig-
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inally constructed upon low ground, below the street and
sidewalk level, the top of the foundation being below the
level of the street and sidewalk space; that long before the
improvements of the street and sidewalk were made the
property was frequently overflowed, the surface water
running and collecting about the house and into the cellar
thereunder ; that no damage was caused to the property by
anything done by the city in the way or by the means of
the improvements of the street or the surface drainage;
that the change of the elevation of the sidewalk was very
limited in extent, and the improvements of both street and
sidewalk, together with the cxcavation of gutters and
ditches, were necessary for the benefit of the public in the
use of the street as a public thoroughfare; that the same
were reasonably and cavefully made, and in strict accord-
ance with the rights and duty of the city, and without dam-
age to plaintiffs’ property; that, if plaintiffs have suffered
any damage hy reason of the overflow of the property or the
deposit of earth or debris thereon, tlie same has been caused
by the negligence on the part of the plaintiffs by reason of
the house having been built on ground lower than the grade
of the street, in the natural depression thereof, without
any protection or effort to prevent the natural action of
the surface waters; that by the improvements of the
street, as stated, the property of plaintiffs had been in-
creased in value, and not in any way injured or the value
decreased. Reply, a general denial. A jury trial was had,
which resulted in a verdict in favor of plaintiffs, finding
the damage to the property to be $180.75, upon which, af-
ter the motion for a new trial was overruled, a judgment
was rendered. Defendant appeals.

The cause was tried on the part of each side with a high
degree of care and skill, and, apparently, every .proper
phase of the case was presented to the jury. The same com-
mendable care has been observed in the presentation of the
cause on this appeal. However, it will not be deemed nec-
essary to follow the discussions as contained in the briefs
and oral argument, as the case may be disposed of to our
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satisfaction by its examination, limiting our investigation
to a few plain principles which are applicable thereto.

As we view the record, the principal lines of contention
were submitted to the jury on sharply conflicting testi-
mony. Aside from the inconvenience of access to the prop-
erty by the elevation of the sidewalk space in front of the
lots, the already high surface as compared with the level
of the property, we are scarcely persuaded that the sub-
ject merits very much attention. The surface of the lots
was below the level of the street grade established by long
user. The elevation of the sidewalk, the extent of which
was sharply in dispute by the witnesses, was probably, in
part at least, for the protection of the property in the pre-
vention of the overflow of the surface water onto the lots
from the street, but mainly for the improvement of the
street and sidewalk. In the estimation of some of the wit-
nesses this change had an injurious effect upon the value of
the property, while other witnesses were of the opinion
that the two lots owned by plaintiffs were benefited there-
by. On this subject the conclusion to be drawn was for the
jury. In addition to the oral testimony, the jury were, by
order of the court, sent to view the premises, which it is pre-
sumed they did, and by that means the actual view fur-
nished to the jurors a line of evidence not presented to the
trial court, nor to this court. While not attaching so much
importance to this feature of the case, we are reminded
that it may have been, and probably was, considered by the
jury as a partial basis for their verdict.

As we view the case, the principal element of damage as
found by the jury arose from the effort of the city to take
care of surface water by a system of drainage, as to which
it was claimed, and the evidence introduced tended to
show, that the volume of water carried in the drains was
largely increased in time of rains and melting snows, and
that to such an extent as to damage plamtlﬂ’s property.
The lots are situated in the south end of the west half of
the block, the west ends fronting to the west upon Sixth
street, while Twelfth avenue is along the south line. There
is evidence that in the construction of the drainage system
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of that part of the city quite a large watershed was so
ditched and drained as to carry an increased flow of sur-
face water to the south along the west side of Sixth street
until it came to a point opposite the southwest corner of
plaintiffs’ property, where the drain was carried across
the street in a ditch under a crosswalk, where the flow of
water came in contact with the drain running to the south
along the east side of the street, the outlet being from there
to the east along the south line of the south lot of plain-
tiffs’ property; that this last named drain was not of suffi-
cient capacity to meet the requirements of the two ditches,
and at the point where the two came together the water
accumulated in a body, and was forced over the embank-
ment of the ditch onto plaintiffs’ lots. One witness testified
that “the water sometimes seemed to come with greater
force from the west, evidently from the greater drainage
that came across the street. It came with great force. The
water also from the north backed up, and the water from
the west seemed to hold that from the north, and backed it
up until it came over the corner of the walk; that at the
lower part or corner of the walk, the water rushed around
the corner, and made an abrupt turn; that all came along
the gutter so that it came around that easily, and that com-
ing from the corner seemed to come with a rush, and as it
came it swelled toward the house. Q. Would it reach the-
building and porch? A. It did; we could see it. Q. Tell
the jury how it ran. A. It came over in a great volume,
over the corner of the walk, also over the crossing, just like
a little torrent, and ran over toward the house.” This evi-
dence was supported, in substance, by other witnesses, and
there was evidence which tended to prove the increased
drainage from the north, and the inadequacy of the ditch
to the east to carry off the water, produced by the union of
the two ditches from the north along the east and west
side of Sixth street, where that from the west side was car-
ried across the street-and united with that coming down
the east side at the corner of plaintiffs’ property. True,
much of this testimony was in effect contradicted by the
witnesses on the part of the defense, but the solution of



It
%

Vor. 95] JANUARY TERM, 1914.
Naysmith v. City of Auburn.

the question was for the jury. Here again, the examina-
tion of the place in question by the jury, with their oppor-
tunity to observe the drainage both above and below the
point of union of the two drains, places the matter beyond
reach of this court, as well as of the learned judge who pre-
sided at the trial. We are unable, therefore, to say that
the verdict was not sustained by sufficient evidence.

We take it that it is a well-settled principle of law that
neither the owner of land nor a municipal corporation has
any right to collect waters and discharge them upon the
lands of another in a greater quantity than what would
have reached the property by natural drainage. Elliott v.
0il City, 129 Pa. St. 570; Byrnes v. City of Cohoes, 67 N.
Y. 204; 30 Am. & Eng. Ency. Law (2d ed.) 339; Lincoln &
B. H. R Co. v. S'utherland 44 Neb. 526. In 10 Am & Eng.
Ency. Law (2d ed.) 243, it is said: “It is well settled ac-
zording to all the authorltles that, were the effect of the sew-
er, whatever its plan, is to cause a direct invasion of private
property by collecting and throwing upon it in new chan-
nels or in increased quantities water that would not other-
wise have found its way there, the corporation is liable.”
We can conceive no reason why the same rule should not
be applied to surface drainage or surface sewers. There-
fore, assuming the verdict of the jury to be sustained by
sufficient evidence, which we must. we cannot say that it is
contrary to law.

The deposition of a witness was taken and read in evi-
dence by the transcript of his testimony furnished by a
stenographer. It was offered to prove by the stenographer’s
shorthand notes that the witness had testified that at a
time before the improvements were made the water had
accumulated in the cellar of plaintiffs’ property to the
depth of three or four feet, but by the transcribed testi-
mony the witness had used the word “inches” instead of
“feet.” 'he stemographer was called as a witness, and
asked to produce his shorthand notes and testify that the
notes were correct, but that in transcribing them he had
inadvertently changed the word “feet” to “inches.” Ob-
jection was made to the offered testimony, and the ob-
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jection sustained, to which defendant excepted, and now
assigns the ruling of the court as error. The proper time
to have sought a correction of the deposition, if a mistake
had been m‘lde in transcribing it, would have been before
the trial, and we are unable to see that it would have been
proper practice to present the additional issue to be tried
by the jury, for the question had it been sustained, would
have been for decision by them. But, in any event, we are
unable to see that, had the practice proposed been correct,
the error of the court, if such there were, could have
worked any prejudice to defendant.

Objection is made to certain instructions given to the
jury by the court, among which is the sixth, “thh is as
follows: “You are 1nstr‘ucted that the city is liable under
the constitution of this state to lot owners for such dam-
ages as they may sustain by filling in the street in front of
their lots above the level of the same, when the buildings
were erected on the lot before the grade was established.”
While we may not be able to fully comprehend the necessity
for giving this instruction, yet there is no doubt of its cor-
rectness as an abstract proposition. It has often been said
that the statement of abstract propositions of law in in-
structions to juries is not always to be commended. The
instruction is substantially a copy of the syllabus in Har-
mon v. City of Omaha, 17 Neb. 548. It is insisted that,
while the doctrine is correct in a proper case, it can have
no application to the one now under consideration. It is
shown by the evidence that after the construction of plain-
tiffs’ residence the sidewalk in front thereof was raised to
an uncertain extent, according to the estimates of the wit-
nesses, ranging from a very few inches to a greater height,
and to that extent the instruction might be applied. It
may be that at that time the street grade had been estab-
lished by user, but, if so, that grade was changed in so
far as the '31(19\\ alk space was concerned We see no rever-
sible error in giving the instruction.

The giving ‘of instruction number 21 is assigned for er-

.ror. It is as follows: “You are instructed that, if you
find from all the evidence in this case that the plaintiffs
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are entitled to recover, then the measure of plaintiffs’ dam-
ages is the depreciation in the value of the property in con-
troversy, which vou find from the evidence in this case has
been caused or occasioned by the change of the grade of
said street and sidewalk, or from the change of the grade
of the sidewalk alone, or by the accumulation and diversion
of surface water.”” We are unable to see any ground for
complaint in this instruction. The rule for the measure-
ment of damages is correct and covers all the issues in the
case as to what, under the issues and evidence, could have
worked an injury to the property.

Objection is made to the action of the trial court in re-
fusing to give certain instructions requested by defend-
ant, and in giving instructions requested by plaintiff. As to
those refused, we need only say that their substance is suf-
ficiently included in those given. We are unable to detect
any prejudicial or reversible error in those given. In view
of their length, we must refrain from copying them here.

Plndlng no error which calls for a reversal of the judg-
ment, it is

AFFIRMED.

EMMA ROEPKE ET AL.,, APPELLANTS, V. JAMES NUTZMANN
ET AL., APPELLEES.

FiLep Aprin 3, 1914. No. 17,496.

1. Deeds: NecessiTY ForR DErLivery. “The delivery of a deed is
essential to render the conveyance operative.” Brown v. Wester-
field, 47 Neb. 399.

2. : DeLivery. “Delivery is purely a question of intent to be
determined by the facts and circumstances of each particular
case.” Brown v. Westerfield, 47 Neb, 399.

3. “It is not essential to the validity of a deed

that it should be delivered to the grantee personally. It is suf-
ficient if the grantor delivers it to a third person unconditionally
for the use of the grantee, the grantor reserving no control over
the instrument.” Brown v. Westerfleld, 47 Neb. 399.
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DELIVERY oN DEATH oF GRANTOR. A father signed and
acknowledged two deeds, before a notary public, conveying a
portion of his real estate to two of his children, and delivered
the deeds to the notary, before whom they were acknowledged,
for the use and benefit of the grantees, without any reservation
or control, with the intention and understanding that the notary
should retain the custody of the instruments until the grantor’s
death, when he was to record them. No information of the mak-
ing of the deeds was given to the grantees until after the death
of the grantor, but the grantor, during his lifetime, expressed
to a disinterested person his satisfaction of what he had done,
and never modified nor countermanded his instructions to the
notary. Held, That the delivery to the notary was sufficient to
pass the title to the property to the grantees at the date of such
delivery, subject to their acceptance of the same when informed
of the conveyance. Following Brown v. Westerfield, 47 Neb. 399.

APPEAL from the district court for Gosper county:
RoBERT C. ORR. JUDGE. Affirmed.

Lambe & Butler and 0. E. Bozarth, for appellants.
W. 8. Morlan and H. T. Grunden, contra.

REEsE, C. J.

This is an action to cancel the records of the two certain
deeds made by Christian Nutzmann on the 6th day of Jan-
uary, 1909, one to the defendant James Nutzmann for the
northwest quarter and the west half of the southwest quar-
ter, and the other to Elbert Nutzmann for the southeast
quarter and the east half of the southwest quarter, all in
section 23, township 7 north, of range 21 west, in Gosper
county. The facts as disclosed by the pleadings and evi-
dence may be said to be that Christian Nutzmann was the
father of the two defendants above named, as well as of
some of the plaintiffs, and was possessed of quite a large
quantity of land; that having previously lost his wife, the
mother of parties to this suit, he on or about the 7th day of
January, 1909, entered into the marriage relation with de-
fendant Anna Nutzmann, and on the day preceding such
marriage, to wit, on the 6th day of January, 1909, procured
the deeds to be written, signed, witnessed, and acknowl-
edged by him, and left them in the possession of the notary,
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who had prepared the deeds and taken the acknowledg-
ments, with instructions to cause them to be recorded in
case of his decease. So far as is disclosed by the record,
neither of the grantees knew anything of the making of the
deeds, either at the time they were made or at any time
thereafter, until after the death of their father, when the
deeds appeared of record. The deeds were therefore never
delivered to them, personally, during the lifetime of the
grantor, but were kept in possession of the notary, as cus-
todian, until after the death of the grantor, which occurred
about the 13th or 14th of January, 1911. This was in ac-
cordance with the instructions of the grantor, which ap-
pears to have been definitely given, viz., that the deeds were
to be held by the notary until the death of the grantor and
then placed upon record. Nothing appears to have been
said about deliveries to the grantees. When the notary had
caused them to be placed upon the county records, he ap-
pears to have discharged his whole duty with reference to
them. While the consideration of $10,000 mentioned in
the deeds was suggested by the grantor at the time they
were made, it sufficiently appears that no money consider-
ation was ever paid. The testimony of the notary is:
“When I was drawing up the deeds, when he came to the
point of the consideration, I asked him what consideration
he wanted to put in the deeds. Well, he said he didn't
know. He hesitated a moment, then he said he wanted to
make these deeds because the boys had helped him work at
home and helped earn the property. Then I spoke up, and
I says, ‘You can make the deeds one dollar or most any
other consideration you want to’ He stood there a mo-
ment thinking, then he says, ‘Well, make it $10,000.” That
is'my recollection of it, and I think that was the amount
put in the deeds.” It was shown that the grantor leased
the land described in the deeds to defendants and others
after the deeds were made and up to the time of his death.
The notary was the local banker at Bertrand, and he placed
the deeds in the bank safe, where they remained until taken
out and filed for record. The trial of the cause resulted in



592 NEBRASKA REPORTS. |VoL. 95

Roepke v. Nutzmann.

a finding and decree in favor of defendants and a dismissal
of the suit. Plaintiffs appeal.

While a number of questions involved in the rulings of
the court upon the admission and rejection of evidence are
presented, it is quite clear that the controlling and ruling
question in the case is as to the delivery of the deeds. Upon
that question there is no conflict. There is no showing or
jintimation that at the time the deeds were written, nor at
any other time during the lifetime of the grantor, there
was any impairment of his mental faculties, nor did he
ever change his instructions to the notary. Was the de-
livery of the deeds to the notary, in the absence of defend-
ants, and without any knowledge on their part of their ex-
ecution prior to the death of the grantor, with the instruc-
tions given, a sufficient delivery to render the conveyances
valid? As said in Brown v. Westerfield, 47 Neb. 399, “the
delivery of a deed is indispensable to its validity,” which is
a well-recognized and established rule of law. The question
in this case is: Did the delivery of the deeds to the notary,
with positive instructions to place them upon record upon
the happening of the grantor’s death, and which “4nstruc-
tions were never modified nor countermanded, amount in
law to a delivery of the deeds to or for the benefit of the
grantees? It is not for the court to say that the convey-
ances were inequitable as a division of the grantor’s land
among his children, for he had the right, had he so desired,
to convey his whole property to any one or more of his
children, and the court could not for that reason alone in-
terfere. It is quite apparent that at the time of making
the deeds it was the grantor’s purpose to make a present
transfer of the title for the benefit of the defendants upon
the occasion of his decease. It seems to us that, whatever
might be our views upon the question involved, Biown v.
Westerfield, supra, is so nearly like the case at bar as to
settle the question in favor of the grantees. It is not the
province of the court to inquire as to the justice of the rea-
sons assigned by which he justified his act. It is true that
the grantees knew nothing of the conveyances until after
the death of their father and the deeds were on record; but,
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for the reasons assigned by him, it was his desire that the
transfers should be kept secret and thus avoid the expres-
sion of dissatisfaction of his other children during his life.
It is therefore not unreasonable that he should retain pos-
session of the land, receiving the rent from defendants
and others, or that one of the defendants, as administrator,
with another, of the father’s estate, should account for
rent to the estate. Following the holding in Brown v. West-
erfield, supra, we feel bound to hold that the delivery was
sufficient. See, also, Dickson v. Miller, 145 N. W. (Minn.)
112; Loomis v. Loomis, 144 N. W. (Mich.) 552.

Upon reading the briefs and record, we have been im-
pressed with the belief that the trial court held too strictly
against plaintiffs in the exclusion of evidence, and, had
anything been offered which could throw light upon the
question of delivery, it should have been received. But,
upon a close inspection of the record, we are persuaded
that, under the law as applied to the facts, a new trial could
not avail the plaintiffs, and that the judgment should be
affirmed, which is done.

AFFIRMED.

LETTON, Fawcerr and HAMER, JJ., not sitting.

HoME SAVINGS BANK, APPELLANT, V. A. C. SHALLEN-
BERGER, APPELLEE.

Firep ApriL 3, 1914. No. 17,585.

1. Guaranty: Nore. A guaranty in the following form: “I hereby
waive protest and guarantee payment of a note of $830.05 of
date Dec. 16, 02, due June 14, 1903, signed by W. P. Summers
in favor of Shelly-Rogers Co. Signed this 30th day of Dec., 1902.
A. C. Shallenberger.” Held to be an absolute contract that the
money expressed in the note should be paid at the maturity
thereof at all events. Bloom & Co. v. Warder, Mitchell & Co.,
13 Neb. 476.

. CONSIDERATION. “The extension of time of payment to a
principal debtor is a sufficient consideration to support a new

95 Neb. 38
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contract of guaranty made after the date of the remewal of such
obligation, especially when the guarantor at the time of making
such guaranty is still liable as guarantor for the payment of
the debt renewed.” Home Savings Bank v. Shallenberger, 82 Neb.
507.

: Nore: RigHT oF AcTiON. Where, in such case, the promis-
sory note, the payment of which was thus guaranteed, was con-
ditionally transferred to plaintiff, the condition being that the
defendant should renew the guaranty upon such note, and the
new guaranty was executed and transmitted to the payee of the
note, who, upon its receipt, delivered it to plaintiff, the purchaser
of the note, the plaintiff would be entitled to maintain an action
thereon the same as if the guarantor had personally delivered
the guaranty to him.

4. Appeal: VARIANCE. Where, at the time of the commencement of
the action upon the guaranty, the promissory note, the payment
of which was guaranteed, and the guaranty were in the possession
of defendant, and the plaintiff in his petition so alleged and set
out an incorrect copy of the guaranty, alleging that it was sub-
stantially a correct one, and the defendant in his answer set out
and attached thereto the original guaranty, and the cause was
thereafter tried upon the corrected guaranty, no objection that
the allegation of the petition and proof did not agree can be
considered on appeal.

5. Guaranty: NOTE: ASSIGNMENT: NOTICE OF DEFAULT. ‘Where an
absolute, unconditional, general guaranty of the payment of a
promissory note is executed upon sufficient consideration, such
guaranty goes with the note without assignment ‘to any one to
whom such note may be transferred, and notice of default in the
payment thereof by the maker is not essential to hold the guar-
antor, nor is the holder bound to protect the security—such as a
chattel mortgage—for the benefit of the guarantor.

6. Guaranty: ArPEAL: REFUSAL oF INSTRUCTION. An instruction to
the jury, copled in the opinion, requested by plaintiff, the giving
of which was refused by the court, held to state the law applica-
ble to the case on trial, and that the refusal to give it was
reversible error.

APPEAL from the district court for Harlan county:
HARRY S. DUNGAN, JUDGE. Reversed.

W. S. Morlan, for appellant.

J. G. Thompson and John Everson, contra.
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REESE, C. J.

This case is before this court the second time. Upon the
former trial judgment went in favor of defendant, from
which plaintiff appealed. The judgment was reversed and

_the cause remanded. The opinion was written by the late
Commissioner Calking, and is reported in 82 Neb. 507.
Upon a retrial of the cause, the verdict and judgment were
again in favor of defendant, and plaintiff has again ap-
pealed.

In addition to the facts set out in the former opinion,
it appears that the inception of this indebtedness was a
promissory note and mortgage made by W. P. Summers to
defendant for the purchase price of a number of cattle sold
by defendant and a Mr. Snyder to Summers; the cattle hav-
ing been purchased from the Shelly-Rogers Company, a
commission firm in South Omaha. The note was indorsed
by defendant and transferred to Shelly-Rogers Company.
There seems to be no question but that defendant was lia-
ble upon his indorsement of the note. Shelly-Rogers Com-
pany ‘held the note until its maturity, when it was renewed;
the indorsement being perpetuated by defendant during
a number of renewals. The renewals were made to the
Shelly-Rogers Company, and the chattel mortgage was re-
newed at each renewal of the note. The last renewal note
was sold and transferred to plaintiff, but apparently upon
the condition that defendant would guarantee the payment
thereof, as he had done on previous occasions with the
notes of which the one in suit is a renewal. After the sale
and delivery of the note in suit to plaintiff, Shelly-Rogers
Company wrote defendant, who was then in Washington
city as a member of congress, saying, in substance, that
Summers desired an extension of time upon his note, giving
him a list of the property secured by the mortgage, and
inclosing a guaranty of the payment of the note, which de-
fendant signed and returned to Shelly-Rogers Company,
who delivered it to plaintiff and was by the latter attached
to the note. After the maturity of the note, and upon the
expiration of 30 days thereafter, whereby under the law
of Colorado where the cattle were situated the mortgage
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lien was lost, a creditor of Summers caused a writ of at-
tachment to be levied upon the mortgaged property, and
the security was then defeated. The guaranty was executed
December 30, 1902, as follows: “I hereby waive protest
and guarantee payment of a note of $830.05 of date Dec.
16, ’02, due June 14, 1903, signed by W. P. Summers in fa-
vor of Shelly-Rogers Co. Signed this 30th day of Dec., 1902.
A. C. Shallenberger.” On the 9th of June, 1903, plaintiff
wrote defendant as follows: ‘“We hold note and mortgage
for $873.17, due June 14th, given by William P. Summers,
of Lamar, Neb., and guaranteed by you. Mr. Summers
wants an extension of time until fall, and we want to clean
up the deal when due. If you will send us draft for the
amount when due will send you all the papers in this case.
# # * T McGiverin, Prest.” On the 12th of the same
month defendant wrote plaintiff acknowledging the re-
ceipt of the foregoing letter, and saying: “I feel the same
as you do about this. I want it paid and have so written
Summers. T have a brother in Imperial, same county as
Lamar, cashier of Farmers & Merchants Bank of Imperial,
and have written him to go after the matter and either
" collect the money and remit to you or see that the cattle are
shipped to market and the proceeds paid to you. I prefer
to have the collection come from you. I have stood behind
this for some time and unless you will carry it I don’t
want to take it up personally until we have realized on
the security. As soon as I can hear from O. P. Shallenber-
- ger of Imperial I will write you just what Summers will
do. * * * A, C. Shallenbergers”” On the 26th of the
same month plaintiff wrote defendant; “I have heard noth-
ing from Wm. P. Summers, of Lamar, Neb., since I wrote
you. There was due on this note, June 14th, $873.17, with
int. at ten per cent. after maturity. I think you better
take up this paper now. Mr. Summers had June 7Tth, 26
cows, 8 2-year-old heifers, 20 calves. Enough to pay most
of this. His cattle are over in Colorado, where a mortgage
is only good 30 days after due. If you will send me a
check for the amount due I will send you the note and
mortgage. * * * F. McGiverin, Prest.” On July 13
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McGiverin again wrote defendant: “Yours of July 1st
duly received. Up to this date I have not heard from Mr.
Summers. Please stir this matter up and obiige. * * *
I*. McGiverin, Prest.” (The letter of July 1 is not found
in the record.) On July 18 defendant wrote plaintiff: “I
inclose draft for $559.75 to pay note of Jos. Porter in like
amount due May Bros., at their request. Also draft $881.47
to pay note of Wm. Summers due June 14, ’03 and int. to
date. -Please send both of these notes to me uncanceled, to-
gether with mortgages. * * * A. (C. Shallenberger.”
- On July 20 defendant wrote plaintiff acknowleging the
receipt of the Summers note and mortgage for $830 and in-
terest, saying they were not assigned to him, that the in-
dorsement of Shelly-Rogers Company was erased, and that
he held them subject to plaintiff’s order; that since mail-
ing the letter containing the draft he had learned that the
cattle described in the mortgage had been seized under
attachment proceedings; that “although W. P. Summers
immediately notified you of the fact you made no move to
protect me, nor did you notify me so I could protect my-
self, and that you allowed the 30 days to expire after the
maturity of your mortgage without attempting to protect
me against McPherin, although you knew under the Colo-
rado law this would invalidate the mortgage as against the
claims of a third party, and you have allowed the security
to be lost under this mortgage, although you had full time
and notice to protect me and did not do so;” that he had
notified his correspondent bank to refuse payment of the
draft. (We have referred to this correspondence as be-
tween plaintiff and defendant, but, as a matter of fact, it
was between defendant and the Commercial National Bank
of I'remont holding the note for collection, but of which
McGiverin was president as well as of plaintiff bank.) The
note, defendant’s guaranty, and the mortgage, were not
returned to the bank, but remained in the possession of
defendant. _

In the petition the guaranty is quoted: “I hereby waive
protest and guarantee the payment of a note of $873.17 of
date December 16, 1902. due June 14, 1903, signed by Wm.
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P. Summers, in favor of Shelly-Rogers Co. Signed this
16th day of December, 1902.” It is alleged in the petition
that “said original written guaranty is now in the posses-
sion of the defendant, who obtained the same as hereinaf-
ter stated, and the foregoing copy may vary slightly, in im-
material form, from the literal wording thereof, but is in
all material respects, substances and effect the same;” thus
evidently referring to the guaranty upon a note of which
the one in suit is a renewal. Defendant answered the pe-
tition, setting out the guaranty showing that it was dated
December 30, 1902, and described the note as dated De-
cember 16, 1902, and for the true amount of $830.05. From
that time on the guaranty was treated as for $830.05, the
true amount. Home Savings Bank v. Shallenberger, 82
Neb. 507. Plaintiff might properly bave amended its peti-
tion correcting the ervor, but this was not done. It is now
insisted that the well-known rule, that “the allegations and
the proof * * * must agree,” should be applied, and a
numbher of authorities are cited sustaining the doctrine.
The rule is not here questioned, but its application to the
case in hand may be seriously doubted. The whole record
abounds with proof that the contest was based upon the
guaranty attached to defendant’s answer, and whatever
prejudice might otherwise have resulted from the error
in the tentative copy set out in the petition was obviated,
and the case was tried upon its true merits in so far as the
copy of the guaranty was concerned.

The first answer filed by defendant consisted solely of a
general denial. The second, or amended, answer also con-
tained a general denial of unadmitted averments, with
the admission of the execution of the promissory note for
$830.05, the execution of guaranty for the same amount,
the correction of dates and the exhibit of the true copy,
as above stated; alleges that the guaranty was not at-
tached to the note, but was on a separate paper not ac-
companied by the note; that the guaranty was nonnegotia-
ble; that at the time of its execution the Shelly-Rogers
Company was not the owner nor holder of the note; that the
note was secured by a chattel mortgage held by the Shelly-
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Rogers Company, as defendant supposed; that the com-
pany had agreed with defendant to keep the note well se-
curcd by a chattel mortgage, upon which defendant relied,
but failed to keep its agreement; that the guaranty was
without consideration; that, before the execution and de-
livery of the guaranty to Shelly-Rogers Company, that com-
pany had sold and transferred the note to plaintiff, which
was unknown to defendant, and, had it been known to de-
fendant, he would not have signed the guaranty, and that at
the time of the commencement of this suit the note and
guaranty were in the possession of plaintiff’s attorney,
but was later returned to defendant’s counsel.

A second amended answer was filed pleading the facts
contained in the previous pleading more in detail, alleging
fraud and breach of contract on the part of Shelly-Rogers
Company, who in obtaining the guaranty was acting as the
agent of plaintiff; that plaintiff failed and neglected to
comply with the argeement by the Shelly-Rogers Com-
pany, and by its laches and carelessness the chattel secur-
ity wac lost by the appropriation thereof by others after
the expiration of the mortgage lien; that subsequent to the
16th day of December, 1902, there was no liabiiity on the
part of defendant, and therefore there was no considera-
tion for the guaranty ; that immediately after the appropri-
ation of the mortgaged property by the attachment plain-
tiff, in a suit brought against Summers, plaintiff was no-
tified of the fact by Summers, but no steps were taken to
protect its rights or the rights of defendant, and by plain-
tiff’s negligence the mortgage lien was lost.

The reply contained a general denial of the averments
of this answer, as well as some affirmative allegations
which it is not deemed necessary to notice here. There was
a jury trial, resulting in a verdict in favor of defendant,
upon which judgment of dismissal of the action was en-
tered. .

At the outset, it might be well to notice the holding of
this court upon the former appeal of this case, and in which
some of the principal facts are stated. Tt is held that, as
defendant was liable on his former guaranty at the time



600 NEBRASKA REPORTS. [VoL. 95

Home Savings Bank v. Shallenberger.

the guaranty sued on was signed and delivered, the ques-
tion of want of consideration cannot arise; that, as be-
tween plaintiff and the Shelly-Rogers Company, the plain-
tiff would have had the right to cancel the transaction (of
the purchase of the note) in case the latter had failed to
procure defendant’s guaranty; and that the fact of the
cancelation of the indorsement of the Shelly-Rogers Com-
pany before the note was returned to defendant could not
be urged by him as a defense to this action, he being pri-
marily liable.

An examination of the terms of the guaranty shows
that it is an absolute unconditional, general guaranty of
the payment of the note. It is described by a recital of the
correct amount, its date, by whom signed, and in whose
favor drawn. The question of its negotiability is not im-
portant nor material. It is not made in favor of any per-
son. It therefore follows and goes with the note wherever
it may go, or to whom it may be transferred. 20 Cyc. 1432.
In an absolute guaranty of payment, notice of default is
not necessary. Bloom & Co. v. Warder, Mitchell & Co., 13
Neb. 476. ‘

“Guaranties of performance and payment are absolute
and not collateral. Unlike the contract of an indorser,
there is no condition as to demand and notice of default
annexed to a contract of guaranty of payment or of per-
formance. Such a guaranty is an absolute promise that
the principal will perform in accordance with the provi-
sions of his contract. It is the business of the guarantor to
inform himself as to the conduct of the principal. There is
some conflict as to this doctrine, but it is the true rule,
because the guarantor makes an absolute promise that a
particular thing shall be done, and thereby assumes an
active, absolule duty to see that it is done, and must, at his
peril, perform the promise. And while the guarantee, from
his situation, possesses better means of knowing of the de-
fault of the principal than the guarantor, yet the latter
has ample means of knowing the facts, and must inform
himself and not rely upon the guarantee, who owes no duty
to the guarantor except to act in the utmost good faith,
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and not be guilty of laches to the guarantor’s injury.” Pin-
grey, Suretyship and Guaranty (2d ed.) sec. 348.

“A general guaranty is assignable with the obligation
secured thereby, and it goes with the principal obligation,
and is enforceable by the same persons who can enforce
the obligation. The rule is, as to general guaranty, that
the transfer of a note carries with it all security, even if
there is no formal assignment or delivery, or mention of
the guaranty. This rule is so because a general guaranty
is one open for acceptance by the whole world.” Pingrey,
Suretyship and Guaranty (2d ed.) sec. 357. See, also,
Spencer, Suretyship, secs. 105, 106.

It cannot be doubted that at the time of the execution
of this guaranty defendant was liable on a former guar-
anty of a note of which this one and the guaranty are re-
newals. The evidence shows that the formexr note and guar-
anty were not surrendered and relinquished to Summers,
if at all, until after the receipt of the new guaranty by
plaintiff. The note to which the guaranty referred matured
on the 14th day of June, 1903. By the law of Colorado, a
. chattel mortgage lien holds good only until the expiration

of 30 days after the maturity of the note, which would be
July 14, 1903. On the 26th day of June, 1903, the Com-
mercial National Bank of Fremont (then holding the note
and gunaranty for collection) notified defendant by the
letter, hereinabove set out, of this provision of the Colorado
law, saying “a mortgage is only good 30 days after due,”
thus giving defendant some 14 days’ time in which to take
" care of the security. Even if it had been plaintiff’s duty
to give any notice to defendant in order that he might pro-
tect himself, the notice was given. It therefore seems evi-
dent that defendant was mistaken in his letter of July 20,
1903, in saying, “nor did you notify me so I could protect
myself,” etc. The time for action in preserving the mort-
gage lien was before the expiration of the 30 days. After
that time there was nothing to “protect.”” The lien was
lost. The charge of fraud committed by the Shelly-Rogers
Company was not sustained, and it is unnecessary to in-
quire what effect proof of fraud on its part would have
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upon the rights of plaintiff. As we view the law as appli-
cable to this case, we are persuaded that none of the
affirmative allegations of the answer present a defense to
plaintiff’s demand.

On the trial plaintiff requested the court to give instruc-
tion numbered 6 of instructions so requested, but which
the court refused to give, and to the refusal plaintiff duly
excepted, and now assigns the action of the court as error.
The instruction is as follows: “The court instructs the
jury, under the terms of guaranty set out in plaintiff’s peti-

. tion, the plaintiff was not required by law to first endeavor
to collect the note guaranteed by the defendant when due
from W. P. Summers, the maker thereof, and the plaintiff
was not required by law to endeavor to collect the amount
of said note from the chattel property mortgaged to secure
the same. The said guaranty is what is known in law as
an absolute guaranty, and any failure on the part of the
plaintiff to attempt to collect the note so guaranteed from
said Summers, or any negligence or failure on the part of
the plaintiff to follow up and take the property mortgaged
to secure the same, is no defense in this action, and in -
arriving at your verdict in this case you will entirely dis-
regard any evidence tending to show a failure on the
part of the plaintiff to attempt to collect said note from
said Summers or out of said mortgaged property.” As we
have heretofore seen, this instruction states the law, and it
should have been given. No instruction given is of similar
import, and the refusal to give it constitutes reversible
error. ’

The action of the court in giving instructions on its own
motion, as well as the refusal to give other of plaintiff’s
instructions refused, is presented for review, but it is not
deemed necessary to notice them further.

For the error in refusing to give the instruction above
guoted, the judgment of the district court is reversed and
the cause is remanded to that court for further proceedings.

REVERSED.

LETTON, FAwcerT and HAMER, JJ., not sitting.
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ERNEST ISKB, APPELLEE, V. HENRY ISKE, APPELLANT.
FiLep Aprin 3, 1914. No. 17,618.

1. Statute of Frauds: CoNTRACT FoR SALE OoF LAND. “The statute of
frauds only requires the vendor to sign the contract or memo-
randum thereof, for the sale of lands.” Ballou v. Sherwood, 32
Neb. 666.

2. S8pecific Performance: CONTRACT FOR SALE oF LAND: SUFFICIENCY.
A written agreement for the sale of real estate, in which the
land is correctly described, the price stated, with promise to
convey upon the receipt of the purchase price, no specific tinme
being fixed, and delivered to the vendee, will, in the absence of
fraud or mistake, entitle the purchaser to a specific performance
of the contract, if its terms are performed by him within a rea-
sonable time.

APPEAL from the district court for Sarpy county: HaAg-
VEY D. TrAVIS, JUDGE. Affirmed.

1. J. Dunn, for appellant.
William R. Patrick, contra.

Rezsg, C. J.

This is an action for the specific performance of a writ-
ten contract for the sale of real estate. The contract is as
follows: “In consideration of the sum of $50 I hereby
agree to sell to Ernest Iske a strip of land 1614 feet in
width across the west side of the southeast quarter of the
southeast quarter of section 30, township 13, range. 13 east
of the 6th P. M., in Sarpy county, Nebraska, to the Platte
river, said strip to be measured east of the fence as it now
stands, and I agree to deliver to said Ernest Iske a good
and sufficient warranty deed to said land upon the payment
to me of said sum of $50. Dated this 17th day of April,
1911. Henry Iske.” The petition is in the usual form,
alleging performance on the part of plaintiff, the tender of
the purchase price, and demand for conveyance, with the
refusal of defendant to execute and deliver the same. De-
fendant answered, admitting his signature to the paper,
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set out in the petition, but denying that it is a contract for
the sale of the land referred to for the consideration
named ; admitting his refusal to convey the property ; alleg-
ing that the contract is not mutual and binding upon de-
fendant and plaintiff alike; that no part of the considera-
tion was paid at the time the alleged contract was signed;
that there is no provision specifying the exact time the
payment was to be made; that the contract is not fair nor
reasonable and does not express the real market value of
the land ; that, if enforced, defendant would be required to
tear down and rebuild his fence now standing upon the line
of his land; that there is now, and for a number of years
has been, a drainage ditch along practically the entire
length of the strip described in the petition to protect de-
fendant’s land from being overflowed in case of heavy rain-
fall or high water, and the opening of a road upon the land
described would cause the filling up of said ditch and re-
quire defendant to dig another of similar size and capacity,
or, should he not do so, he will sutfer injury and damage
by reason of the overflow upon his land. It is alleged, in
substance, that plaintiff and defendant are brothers, and,
for the purpose of avoiding unpleasant relations between
them, growing out of the location of a road along another
line, the agreement in question was made, and, as no con-
sideration was paid at the time, defendant believed that he
would not be required to carry out the agreement, if it
would prove injurious to him to do so; that defendant
would have an opportunity to determine this question be-
fore being obligated to convey the land; that plaintiff has
no need for a road over the strip of land, as he has no prop-
erty or interest along or at the end of the road, if opened,
his only object being to have an outlet to the Platte river,
which the road would not give him. It is also alleged that
the petition does not state facts sufficient to constitute a
cause of action. Plaintiff replied by a general denial of the
unadmitted averments of the answer; admitting the exist-
ence of the drainage ditch referred to; alleging that it was
“constructed for the specific purpose” of draining land
owned by plaintiff situated immediately north of defend-
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ant’s land; that defendant has permitted vegetation to
grow and dirt and trash to accumulate therein, has plowed
dirt into the same, lessening its capacity and impairing its
utility and usefulness to plaintiff; that its existence is of
imperative necessity to plaintiff, and he has no intention
of interfering with it in any way. There is an extended
portion of the reply giving a history of conditions leading
up to the establishing -of a road on another line, and the
execution of the contract sued upon, but which we do not
deem essential to the disposition of this case, and it will
receive no further notice. The reason for the purchase of
the strip by plaintiff is alleged to be to procure an outlet to
water for his stock. The case was tried to the court, which
resulted in a finding in favor of plaintiff and decree for
specific performance of the contract. Defendant appeals.

As we view the case, the pleadings and evidence took a
wider range than is justified by the facts. The contract ap-
pears to be legal and enforceable. There is no ambiguity in
it. There is no charge of fraud or mistake of fact in its in-
ception, nor any violation of its terms by plaintiff. 1t is
contended by defendant that the agreement is “a mere op-
tion given to the plaintiff to buy the land for $50 at some
future time, to perform which he did not bind himself and
could not have been compelled to perform.” Section 3, ch.
32, Comp. St. 1911, provides: “Every contract for the
leasing for a longer period than one year from the making
thereof, or for the sale of any lands, or any interest in
lands shall be void unless the contract or some note or
memorandum thereof be in writing and signed by the party
by whom the lease or sale is to be made.” It has been held
by this court in a number of cases that such a contract is
valid and binding upon both parties, and that it is not
necessary that the vendee sign it. If he accepts it he is
bound by it. Gardels v. Kloke, 36 Neb. 493; Gartrell v.
Stafford, 12 Neb. 545; ‘Ballow v. Sherwood, 32 Neb. 666;
Rank v. Garvey, 66 Neb. 767.

It will be observed that the contract is, by its terms, an
agreement to sell the property described for a stipulated
price. The acceptance thereof by plaintiff is an agreement
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to buy the identical property for the price named, and he
bound himself thereby. There is therefore no want of
mutuality. It is alleged in the petition and shown by the
evidence that plaintiff performed all the conditions upon
his part to be performed, including the tender of the price
within a reasonable time after the execution of the written
agreement, and that he has kept the tender good. We can
see no good reason why the specific performance should
have been refused. It can serve no good purpose to discuss
the facts which led up to the signing of the agreement, as
there is no intimation of deception, fraud, or mistake.

It is shown by the evidence that the land in question is
situated in the valley of the Platte river, that water from
heavy rains is liable to accumulate upon the lands of both
parties, as well as the lands of others, and that a ditch, of
the depth of from 3 to 4 feet and some 8 feet wide at the
surface of the ground, has been constructed along the strip
in question, by which a considerable quantity of the lands
of others more remote from the river, and including the
lands of both plaintiff and defendant, have long been
drained through that ditch, which was constructed in
about the year 1885, so that by its long, continual use it
has become permanent. By the testimony of defendant, it
-appears that he fears that plaintiff will close the ditch and
allow the lands to be again flooded. Plaintiff declared
upon the witness-stand that he had no such purpose, and
would not do so. It must be conceded that the ditch,
from its permanent character, its long continued use, and
the interest in it of both plaintiff and defendant, whose
lands have been drained for such a length of time, renders
it a permanent improvement of their lands, and plaintiff
would have no right to destroy it, and, should he undertake
to do s0, he would be subject to the process of injunction at
the suit of defendant, and to a suit for damages. However,
we find nothing in the record indicating such purpose on
the part of plaintiff, and no preventive remedy will now be
applied.

The decree of the district court is .

. AFFIRMED.

LETTON, FAWCETT and HAMER, JJ., not sitting.
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JULIA SARAH SIMMONS, APPELLEE, V. WILLIAM ALFRED
SIMMONS, APPELLANT.

FiLep ApriL 3, 1914. No. 17,646.

1. Pleading: PeTITION: SUFFICIENCY. The petition of plaintiff, the
substance of which is set out in the opinion, examined, and
held to state a cause of action.

2. Statute of Frauds: OrAL CoONTRACTS: TIME OF PERFORMANCE. “A
verbal contract, to be void under the first clause of section 8
of our statute of frauds, must be one that, by its terms, is not
to be performed within one year from the making thereof. The
statute does not refer to such contracts as may possibly or probably
not be performed within that time.” Powder River Live Stock
Co. v. Lamb, 38 Neb. 339. :

3. Objections to depositions are found not to be sustained by the
record.

APPEAL from the district court for Dawes county: WiL-
LIAM H. WESTOVER, JUDGE. Affirmed.

Allen G. Fisher and William P. Rooney, for appellant.
Albert W. Crites, contra.

REESE, C. J.

This is an appeal from the district court for Dawes
county. Plaintiff is a resident of the ecity of London,
England. -Defendant, formerly a resident of England, and
a brother of plaintiff, resides in Dawes county, this state.
It is alleged in the petition that on or about the 22d day of
October, 1908, at the city of London, England, by an oral
contract, defendant borrowed and received of plaintiff the
sum of £800 sterling, of the value of $3,888, which sum he
agreed to pay to plaintiff on demand, with interest thereon
from said date until paid at the rate of 5 per cent. per
annum, interest payable annually, and for which he
acknowledged receipt by the following writing: ‘11 Port-
land Place, London, W. 10-22, 1908. Rec’d of Julia Sim:
mons the sum of (£800) eight hundred pounds with in-
terest at (5) per cent. until paid. W. A. Simmons;” that
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the receipt was duly stamped with a sufficient number of
tax stamps affixed and canceled; that on or about the 4th
day of February 1910, plaintiff demanded payment, where-
by the amount of principal and interest to said date be-
came due; that, defendant having failed to pay the debt,
the full sum of $3,888 principal, and interest thereon at 5
per cent. per annum from the 22d day of October, 1908, is
due and payable, and for which judgment was demanded.
Defendant answered, denying “that he assumed or agreed
to pay in any manner and form set out in said petition;”
and alleging that the instrument described was not suffi-
ciently stamped as required by the law of England. The
alleged provisions of the law of that country providing for
the affixing of revenue stamps to written instruments are
set out in some detail, but at too great length to be here
copied. It is claimed that, by the failure to attach the
necessary stamps to the instrument described in the peti-
tion, it is ineffective and void. No other defense is
pleaded. The reply is a general denial. A jury trial was
had, resulting in a verdict in favor of plaintiff for the sum
of $4,498.17. A motion for a new trial was filed, over-
ruled, and judgment rendered on the verdict. Defendant
appeals.

The assignments of errors contained in appellant’s brief
are: “The petition does not state a cause of action. The
proof does not sustain the allegations of the petition. The
court erred in refusing to quash plaintiff’s depositions and
in receiving them in evidence over objection. The paper
pleaded is not a sufficient memorandum of an agreement
not to be performed within one year. There was error in
the exclusion of testimony and evidence offered by defend-
ant, and in the reception over objection of testimony on
behalf of plaintiff, particularly the testimony of the wit-
ness Herbert as to the stamp act statute of England, and
the rejection of the official published volume containing
the same offered by defendant. The verdict is contrary to
law.”

As to the contention that the petition is not sufficient to
state a cause of action, we do not think that the appellant’s
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objection is sound. The action is not founded upon the
written instrument copied in the petition. It is for money
alleged to have been loaned to defendant under an oral
contract to repay the same on demand. True, the memo-
randum is, unnecessarily perhaps, copied into the petition,
but under the allegations its office could only be used a$
corroborative evidence in support of the charge as to the
loan.

As bearing on the question of the sufficiency of the peti-
tion, we may anticipate a later assignment to the effect
that the contract was not to be performed within one year.
We are not advised of any provision in the statute of
frauds, either in this state or in England, which requires a
contract to pay, or the payment of, a debt due upon demand
to be performed within one year after contracting the
debt. It is well understood that the statute does not in-
clude cases of that kind. There is nothing in the pleadings
nor evidence showing that the alleged oral contract was
not to be performed within one year, nor is any suggestion
of the kind contained in the written memorandum receipt.
This being true, the statute of frauds cannot be applied.
Powder River Live Stock Co. v. Lamb, 38 Neb. 339; Rey-
nolds v. First Nat. Bank, 62 Neb. 747, and other cases
cited in 2 Neb. Syn. Dig. p. 1378.

“The proof ‘does not sustain the allegations of the peti-
tion.” As to this assignment, it need only be said that the
evidence was conflicting, and the verdict of the jury settled
the question in favor of plaintiff; there being sufficient evi-
dence on the part of plaintiff, if believed by them, to sus-
tain their decision. It was conceded that defendant re-
ceived the £800 sterling from plaintiff on the date named,
. and that he signed the memorandum receipt set out in the
petition ; the only grounds of contention being, by plaintiff,
that the money was a loan to be repaid, and, by defendant,
that it was an advancement out of the estate of the mother
of the parties; she being then living. The evidence pre-
ponderated in favor of plaintiff’s contention. However,
there is nothing in the answer presenting this issue, and it

need not be discussed.
95 Neb. 39
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Plaintiff being a resident of the city of London, England,
it became necessary to take the depositions of herself and
a witness in her behalf. Due notice was given and ac-
cepted by defendant’s attorney, and a number of cross-
interrogatories were submitted to plaintiftf’s attorney, who
forwarded them for answer. The depositions were taken
and returned to the proper office. Before the trial, de-
fendant moved to suppress those depositions; the motion
was overruled, to which defendant excepted, and the rul-
ing is now assigned for error. The motion contains six
grounds of objection, one of which is want of proper notice;
the contention being that the depositions were not taken
at the place named therein. The certificate of the notary
shows that the depositions were so taken, and we are
unable to find any competent evidence contradicting his
return. The depositions were taken on the questions sub-
mitted, and, had they not been taken at the time and place
suggested, it could have worked no prejudice to defendant.

The objection that “the deposition was not taken before
either of the notaries” named in the notice is also without
merit. The notice designates “the office of Messrs. H. de
Pinna and John Venn, notaries publie,” as the place of
taking the depositions, but does not name the officer before
whom the same were to be taken. However, it appears that
the notary who did take the testimony was John D. Venn.

Other ohjections were made in the motion but they do
not require further notice. An inspection of the deposi-
tions and certificate show a compliance with the Iaw.

It is urged that the revenue stamp required by the law
of England was not affixed to the receipt in sufficient
value to meet the demands of that law, a complete copy of
which was offered in evidence. It is shown that adhesive
stamps, aggregating one penny, were affixed to the receipt,
which seems to be all that was required.

Finding no prejudicial error in the record the judgment
of the district court is

AFFIRMED.

LerroN, Fawcerr and HAMER, JJ., not sitting.



VoL. 95] JANUARY TERM, 1914. 611
Afflerbach v. York County.

JOHN H. AFFLERBACH, APPDLLFE, V. YORK COUN’I‘Y
APPELLANT

FiLep Aprm, 3, 1914, No. 17,659.

1. Counties and County Officers: SHERIFFS: JAILERS. The law “recog-
nizes a distinction between the duties of the office of sheriff
and those of the position of jailer, and gives the sheriff the
election to act as jailer in person; and, if the sheriff does not
so elect, it provides that the jailer shall be a deputy appointed
by the sheriff.” See Dunkel v. Hall County, 89 Neb. 585.

2. H : : CoMPENSATION. ‘“And if the sheriff in
such a county performs the duties of jailer, in addition to his
duties as sheriff, he is entitled, not to extra compensation for
the performance of his duties as sheriff, but to the compensation
provided for the performance of the other duties as jailer.”
Dunkel v. Hall County, 89 Neb. 585.

3. : : : . The duties of a janitor of the
courthouse and grounds, or of the person employed to provide
food for prisoners, under a contract with the county board which
does mnot require the person employed to act as jailer, can have
no bearing on the right of the sheriff to compepsation for acting
as such jailer. The law makes it the duty of the sheriff to
discharge the duties of jailer, unless he decides not to do so
and a deputy is appointed upon whom the duty is devolved.

APPEAL from the district court for York county: GEORGE
F. CORCORAN, JUDGE. Affirmed.

M. M. Wildman, for appellant.
Power & Meeker, contra.

REESE, C. J.

This is an action against the county.of York by a former
sheriff of the county for the recovery of jailer’s fees alleged
to be due for services rendered from April 5, 1907, to and
including January 5, 1910. Omitting the formal parts of
the petition, it is alleged, in substance, that in 1905 plain-
tiff was elected to the office of sheriff, and on January 4
following he entered upon the discharge of his official du-
ties; that he served throughout the term, and was re-
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elected at the election in 1907, and continued to hold the
office until January 5, 1910, or during the years 1908 and
1909 ; that throughout all of his service as sheriff he was
the jailer of the county; that he collected fees due him
from the beginning of his service to the 5th day of April,
1907, from which time he had not received compensation
as such jailer. An itemized statement of the days when
persons were confined in the jail is attached to the petition.
The county answered, admitting the corporate existence of
the county and the official character of plaintiff for the
time alleged, but denying all other averments. A jury trial
was waived, and the cause was tried to the court; the find-
ing being in favor of plaintiff. Judgment was rendered
against the county for the sum of $498 and costs. The
county appeals.

It was shown by the evidence that plaintiff, by a re-elec-
tion, held the office of sheriff for four years, beginning Jan-
uary 4, 1906, and ending January 5, 1910; that from the
beginning of his service until April 5, 1907, he filed his .
claims for and was allowed his fees as jailer, but at a later
date the sheriff’s compensation was changed from the pay-
ment of fees collected to that of a definite salary, when,
being advised by those with whom he conferred that the
section of the statute granting jailer’s fees was thereby
repealed, he filed no further claims during his term of
office. As we have held in Dunkel v. Hall County, 89 Neb.
585, that the statute a]lowmrr jailer’s fees was not changed
by the act making the sheriff’s office a salaried one, we need
not give the conte-ntion of defendant in that regard further
consideration. In that case it is said in the third clause
of the syllabus: “Section 13, ch. 46, Comp. St. 1907, recog-
nizes a distinction between the duties of the office of sherift
and those of the position of jailer, and gives the sherift the
election to act as jailer in person; and, if the sheriff does
not so elect, it provides that the jailer shall be a deputy
appointed by the sheriff’—Ileaving it optional with the
sheriff whether he will discharge the duties of jailer him-
self or by a deputy. It was held in that case that, if the
sheriff “performs the duties of jailer, in addition to his
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duties as sheriff, he is entitled, not to extra compensation
for the performance of his duties as sheriff, but to the com-
pensation provided for the performance of the other duties
as jailer.” To that extent, at least, the Dunkel case is de-
cisive of this.

It appears that neither the sheriff nor his deputies re-
sided in the jail building, which is the courthouse.
Whether the arrangement of the building is such as to pro-
vide a residence for the jailer is not shown. It is shown
that the county board employed a janitor, whose business
it was to care for the whole building, occupying a part as
a residence, cleaning and caring for the offices and halls,
mowing the lawn, removing snow from the walks and side-
walks, as provided in the written contract between the
county and the janitor. Considerable time was occupied
on the trial showing that the janitor complied with his
contract, and oecasionally assisted in cleaning up the jail
under the direction of plaintiff. We cannot see that this
line of evidence throws any light upon the issues in the
case. Neither the sheriff nor the jailer was under any
obligation to do the work of the janitor. The same can be
said as to the matter of furnishing food to the persons con-
fined within the jail. The law specially provides for this
service and it is no part of the specific duties of the jailer.
True, he may perform the service, if agreeable to the
county board, and receive pay for it as provided by law,
but it does not necessarily fall within his duties as jailer.
The time spent upon the subject as to “who fed the pris-
oners” was time lost.

The statute (Rev. St. 1913, sec. 3541; Comp. St. 1911,
. ch. 46, sec. 13) provides: “The jailer or keeper of the jail
shall, unless the sheriff elect to act as jailer in person, be a
deputy appointed by the sheriff, and such jailer shall take
the necessary oath before entering upon the duties of his
office,” etc. This leaves it optional with the sheriff as to
whether he will discharge the duties of jailer himself, or
place the burden upon a deputy. The word “elect,” as used
in the statute, means no more than the words “decide” or
“choose” would mean, had either been used. No formality
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of informing the county board of what he had decided to
do is required. Time and labor have been unnecessarily
spent upon the subject of ‘“election” by plaintiff. The
sheriff may act as jailer, or he may appoint a deputy to do
so. If the former, he is entitled to the compensation. If
the latter, the deputy is entitled to it. Dunkel v. Hall
County, supra.

The most serious question involved is whether, under the
law, plaintiff has shown that he performed the duties of
jailer, or permitted others to do so without much of an
effort on his part. He testified that, during the time for
which the claim is made, he had general charge of the jail,
kept the records, and had a general oversight of its manage-
ment and of the prisoners confined therein; that he required
the inmates to do the sweeping and other lines of manual
labor about the jail, which was allowable, and would not
of itself deprive plaintiff of the jailer’s compensation.
But it is shown that much of the control and management
- of the jail, the receipt and discharge of prisoners, was by
the deputy sheriff, who had keys to the jail and often per-
formed all the duties of a jailer. To the writer the evi-
dence of plaintiff’s right to recover is not entirely satisfac-
tory, but we are reminded that the case was heard by a
judge who resides within the county and city of York, and
who for a number of years presided over the courts of that
county, is familiar with the services rendered by plaintiff
in his capacity of sheriff and jailer, is well acquainted with
plaintiff and all the witnesses who testified, seems to have
carefully examined the claim and disallowed those parts
thereof to which plaintiff is clearly not entitled. The case
is an action at law, and the decision upon questions of fact .
must be sustained unless clearly wrong.

The judgment is therefore

’ ATFFIRMED.
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JAMES WALLACE, APPELLANT, V. PHILIP KRUZER, APPELLEE.
FrLep Aprir 3, 1914, No. 17,671.

1. Action: ExrorcEMENT oF RicuTs. The law affords a legal remedy
for the protection of every right and the redress of every wrong.
The enforcement of a legal right should be sought through the
application to legal and peaceable procedure, and not by physical
force or stealth, ‘

2. Injunction: ProTeECTION OF PROPERTY RIcHTS. E. sold a small tract
of land to W. In the deed of conveyance it was stipulated that
a certain fence, situated upon the land of the grantor, a short
distance outside of the boundary of the land conveyed, should
“stand at present where it now is, until otherwise provided for.”
W.s deed was duly recorded. Some years later E. sold and
conveyed the remainder of his land to K. the deed referring
to the book and page of the county records where W.s deed was
recorded. Held, First, that, under the contract with E., W. had
the right to maintain the fence where it then stood until the
right was terminated by lawful means, and that, until such time,
he was not a trespasser; second, that, until the termination of
W.s rights, K. had neither right nor authority to destroy the
fence located and established by the contract between E. and W,
and that W. was entitled to an injunction restraining such de-
struction so long as his rights were not terminated by legal and
peaceful methods.

AprEAL from the district court for Buffalo county:
BruNo O. HOSTETLER, JUDGE. Reversed with directions.

H. M. Sinclair, for appellant.
F. E. Beeman, contra.

REESE, C. J.

This is an action for an injunction to restrain defend-
ant from cutting down and destroying a certain fence, in
part inclosing plaintiff’s property used as a hog lot. Plain-
tiff owns the land adjoining the land of one Evey on the
west. Running through Evey’s land and close to the east
line of plaintiff’s land is a drain, or what is termed by
some a “dry creek,” with a well-defined channel, and which,
during the dry season, contains little, if any, water, but at
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other seasons carries water, and during the rainy season,
or from heavy rains, becomes quite a torrent, as said by
one witness, deep enough to swim a horse. Some time in
the year 1903 plaintiff purchased one-half acre from Evey,
consisting of a narrow strip of land, including within
its boundanes the bed of the stream refened to, from the
north line of plaintiff’s land to a point on the south line of
Evey’s land, the strip purchased being apparently about
336 feet in lencrth the southern extremity thereof being on
the north hne of another tract owned by plamtlff Be-
tween the time of the purchase and the execution of the
deed to plaintiff by Evey and wife, which was January 23,
1904, by agreement between the parties, plaintiff con-
structed a fence around the north and east sides of the
land, thus separating it from the remaining land belonging
to Evey, but, owing to the topography at the north end of
the strip, the fence was built on the land of Evey. It was
also agreed that plaintiff might construct what is termed
a “floodgate” across the stream bed, which served as a
part of the fence, and which was suspended in the creek in
such a way that, when there was a strong flow of water in
the stream, the gate would open from the bottom, thus
allowing the water and any floating debris to pass under
the gate. This also was constructed outside the land pur-
chased by plaintiff. After the purchase by plaintiff, he
took posseéssion of the land, including the fenced part, and
including the floodgate, and has been in possession ever
since. The deed from Evey to plaintiff describes the land
by metes and bounds, and contains this provision: “And
to have the right of way to put in and maintain floodgate
on the north to the best of all concerned, and the fence to
stand at present where it now is until otherwise provided
for.” On the 9th day of January, 1908, Evey sold and con-
veyed the remainder of his land to defendant, the land
formerly conveyed to plaintiff being excluded from the
terms of the deed, but no mention made of the reference to
the floodgate and fence contained therein. The deed, how-
ever, refers to the book and page of the county deed rec-
ords, wherein plaintiff’s deed, containing the reference to
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the floodgate and fence, is recorded. The facts above stated
are, in the main, set out in the petition, and it is alleged
that defendant “on October 7, 1911, wrongfully, wilfully,
and unlawfully cut the wires, and was then and there at-
tempting to destroy and demolish the fence around the
said tract, deeded plaintiff from Evey, together with said
floodgate, that is next to the defendant’s land that Evey
deeded him as aforesaid; that defendant would not desist
when forbidden to do so, and was only prevented from de-
stroying and demolishing all of said fence and floodgate by
means of physical force;” that he threatens to destroy and
demolish said fence and floodgate as often as the same are
erected and repaired, and will do so unless prevented by
the process of the court. An injunction was prayed for.
. A restraining order was granted. The defendant answered
by general denial of unadmitted facts, setting up his owner-
ship of his real estate, alleging that plaintiff has unlaw-
fully kept him out of possession of that portion not belong-
ing to plaintiff, but within his inclosure, and retains the
same, and the rents and profits thereof, to defendant’s dam-
age; prayer that plaintiff’s action be dismissed, and for
judgment of ouster against plaintiff, and for damages.
Plaintiff replied in general denial. The cause was tried to
the court, which resulted in a finding that the clause, re-
ferring to the fence and floodgate, “is a license merely, and
not an easement;”’ that defendant is the owner of the land
under the fence and not within the bounds of the plaintiff’s
deed, and entitled to the possession of the same. A decree
was accordingly entered. Plaintiff appeals.

The quantity of land involved in this litigation is so very
small we find it impossible to estimate the same. As com-
pared with the half acre owned by plaintiff, it can amount
to but few rods, if that much. The fence is situated upon
the brow of the bluff or bank, which is from 20 to 30 feet
high, and with practically a perpendicular face down to
the creek, so that it is said to be impractical to construct a
fence on the line without great expense, if at all, and it is
claimed that the location of the floodgate is the only
natural one that is at all suitable for its use. These rea-
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sons are assigned for the permission to construct and main-
tain the fence and floodgate. It is clear to us that, in view
of the contract between Evey and plaintiff, plaintiff was
not a trespasser. When defendant purchased his land
from Evey, he was charged with full notice of the contract
between Evey and plaintiff, as recited in plaintiff’s deed
of record and referred to in defendant’s deed. By this de-
fendant was given full notice of the agreement at the time
of his purchase, and he succeeded to no higher or greater
rights than Evey would have had, had he retained his land.
He bought with that contract in full force, and took his
deed subject to it. So long as that contract remained in
effect, plaintiff was entitled to the use and occupation of
the soil upon which the fence stood, which was said to be,
in most places, within six inches of the brow of the bluff.
It is claimed that the recitals in the deed show affirma-
tively that the right to occupy the land npon which the
fence and floodgate rested was only a temporary one, which
might be terminated at any time. The right to terminate
at a reasonable time and upon seasonable notice may be
conceded, but that would not have authorized Evey, nor
defendant, to destroy the improvements by force without
reference to either. It is claimed by defendant, and so held
by the trial court, that the right to occupy the ground in
question is a mere license, terminable at any time by the
licensor. Suppose this should be conceded, would it jus-
tify defendant in destroying the improvements without
taking any steps to terminate the right? 1Is it to be the
established law of this state that, if a fence or other im-
provement is supposed to encroach upon some right of the
adjoining landowner, he may take the law into his own
hands and destroy what may have been rightfully erected?
We cannot give our consent to any such rule. If plaintifi’s
fence was subject to removal, the law would have fur-
nished ample remedy. If not subject to removal by defend-
ant, there is no excuse nor justification for a resort to
force. But it is claimed by plaintiff that he has an ease-
ment in the land on which the fence stands, growing out
of the recitals in his deed and his user of the right. This



VoL. 95] JANUARY TERM, 1914. 619
Koepke v. Delfs.

may be true, perhaps is; at least we do not hold that he
has no easement. But it must also be conceded that the
permanent and perpetual right is not given. By the terms
of the grant the right is limited to the pleasure of the
parties. There seems to be no limitation as to time upon
the right to maintain the floodgate. The only limitation
is “to the best of all concerned,” which was settled by the
parties to the contract at the time of its construction ; but,
as to the fence the limtation is: “To stand at present
where it now is until otherwise provided for.” This clearly
implies a temporary right, not perpetual, and subject to
termination, but not to destruction. If defendant has the
right to terminate plaintiff’s occupation of the land, the
law furnishes him a complete and adequate remedy by
reasonable and seasonable notice and procedure.

The decree of the district court is reversed and the cause
remanded to that court, with directions to enter a decree
enjoining defendant from destroying plaintiff’s fence until
such time as defendant may by peaceable and lawful means
terminate the rights of the plaintiff.

REVERSED.

BaARrNES, RosE and SEDGWICK, JJ., not sitting.

DorA KOEPKE, APPELLEE, V. HANS DELFS, APPELLANT.
Frep Arern 3, 1914. No. 17,673.

1. Appeal: BILL oF EXCEPTIONS: AFFIDAVITS. Affidavits used in sup-
port of a motion for a new trial must be attached to and made
a part of the bill of exceptions in order to have them considered
by the supreme court.

2. Bastardy: EVIDENCE: SUFFICIENCY. In a prosecution for bastardy,
a preponderance of the evidence is sufficient to justify a convie-
tion.’

: CoMrETENCY: OFFER OF COoMPROMISE. Evidence of

an offer of a sum of money made by the defendant to a third

person if he would marry the complainant, which was not com-
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municated to her, is not incompetent as being an offer of settle-
ment or compromise.

: ApmissisiLITY. Testimony that the complainant
had sexual intercourse with other men than the defendant, out-
side of the period of gestation, is inadmissible in evidence.

5. : : . “Evidence of the unchastity of com-
plainant in'a bastardy proceeding, outside the period of gestation,
whether in the nature of proof of her improper conduct or of
her general reputation for chastity, is irrelevant to the issues
presented for trial.” Dawvison v. Cruse, 47 Neb. 829.

APPEAL from the district court for Wayne county: AN-
SON A. WELCH, JUDGE. A ffirmed.

H. E. Siman, for appellant.
Berry & Berry, contra.

BARNES, J.

Dora Koepke, an unmarried woman about 20 years
of age, and a resident of Wayne county, filed a complaint
with the county judge of that county charging Hans Delfs
with being the father of her illegitimate child. The de-
fendant was recognized to appear and answer to the charge
in the district court for Wayne county. At the November,
1911, term of said court the cause was tried, and the jury
returned a verdict of guilty as charnred in the complaint.
Defendant’s motion for a new trial was overruled, and the,
court rendered a judgment on the verdict requiring him to
pay plaintiff $600 in instalments for the support of the
child. Defendant thereupon brought the case to this court
by a petition in error. The proceeding will be treated as
an appeal, and the errors of which the defendant complains
will be thus reviewed.

Defendant’s first contention is that the plaintiff’s father
and one of the jurymen were guilty of such misconduct as
to entitle him to a new trial. The misconduct complained
of was set forth in certain of the affidavits. The affidavits,
however, were not incorporated in, and were not made a
part of, the bill of exceptions, and we have often decided
that in such cases the affidavit cannot be considered.
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Therefore this assignment of error must fail. Gray v. God-
frey, 43 Neb. 672; Newtson v. Walker, 1 Neb. (Unof.) 118.

It is next contended that the evidence was insufficient
to sustain the verdict. The plaintiff testified to a state
of facts which, if believed by the jury, were amply sufficient
to sustain the verdict. -Her testimony was consistent with
the fact that her child was born on the 11th day of Febru-
ary, 1911, or 284 days after the last act of sexual intercourse
took place between plaintiff and the defendant, as testified
to by her. William Delfs, a cousin of the defendant, testi-
fied that shortly before the plaintiff’s child was born he
had a conversation with the defendant, in which the de-
fendant offered to give him $150 if he would marry the
plaintiff ; and this offer was made in a conversation in
which the defendant told the witness of the plaintiff’s con-
dition. Plaintiff testified that she told defendant of her
condition in June, 1910, when they were on their way home
from church, and defendant wanted her to lay her trouble
to some one else, and said he would give her $100 to do so.
In October, 1910, on an occasion when she was helping the
defendant’s mother, plaintiff talked with him again about
her condition, and defendant told her to go to Omaha and
zet a doctor, and he would pay her expenses. He said that
she was not to let any one know about it, but should keep
it to herself. Plaintiff testified positively to having five
acts of intercourse with defendant between April 21, 1910,
and the 4th day of May following, and that she had never
had sexual intercourse with any other man. It is true that
on the trial defendant denied that he ever had sexual in-
tercourse with the plaintiff at any time; but, in view of all
the testimony, it cannot be said that the verdict was not
sustained by the evidence.

It appears that defendant produced one Louie Rasmus-
sen as a witness, and attempted to show by him that at
some time during the month of June, 1910, he had inter-
course with the plaintiff at defendant’s home. The plain-
tiff objected to this testimony because the witness did not
offer to testify that the intercourse took place within the
period of gestation. The objection was sustained, the tes-
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timony was excluded, and this ruling is assigned as error.
The court will take judicial notice of the fact that the
period of gestation ordinarily is about 280 days. By the
testimony offered, the defendant attempted to show an act
of intercourse which took place 252 days, or thereabouts,
before the plaintiff’s child was born. This testimony was
properly excluded. There was no evidence showing, or
tending to show, that the child was prematurely born, and,
in order to make this testimony at all competent, that fact
must have been shown. In Olson v. Peterson, 33 Neb. 358,
and Sang v. Beers, 20 Neb. 363, it was held that testimony
that the complainant had sexual intercourse with men,
other than the defendant, outside of the period of gestation
is inadmissible in evidence.

It is contended by counsel for the defendant that the tes-
timony was admissible for the purpose of impeaching
the plaintiff and to discredit her testimony. In support of
his contention, he cites 2 Ency. of Evi. 248. In the notes to
the text it is there said, in substance, that such testimony
is not admissible unless it has a bearing upon the question
of the paternity of the child. It is also said: “It is com-
petent for the defendant to introduce evidence to show
that the complainant had sexual intercourse with other
men about the time she became pregnant; but such evi-
dence must be limited to a period of time within which,
in the course of nature, the child could have been begot-
ten.”

The defendant’s mother was called as a witness, and
counsel inquired of her whether at one time, in the month
of June, 1910, the plaintiff had sat up part of a night with
one Louie Rasmussen at her house. This testimony was
supposed to show that plaintiff might have had inter-
course with Rasmussen; but it will be observed that the
time fixed by the witness was outside of the period of prob-
able conception. Therefore error cannot be predicated on
the refusal of the district court to permit the witness to
answer the question.

Defendant further attempted to show by the testimony
of his mother that plaintiff’s general reputation for chas-
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tity was bad. No attempt was made to bring the evidence
of such reputation or character within 'the time of the
period of gestation. In Davison v. Cruse, 47 Neb. 829, it
was held: “Evidence of the unchastity of complainant in
a bastardy proceeding, outside the period of gestation,
whether in the nature of proof of her improper conduct or
of her general reputation for chastity, is irrelevant to the
issues presented for trial.”

Defendant assigns error for the refusal of the court to
allow his mother to testify to the fact that she had dis-
charged the plaintiff on May 4, 1910, because of her im-
proper conduct. This testimony was properly excluded,
because it had no bearing whatever upon the question of
the parentage of plaintiff’s child.

Defendant also alleges that the court erred in receiv-
ing the testimony of William Delfs to the effect that the
defendant offered to give him $150 to marry the plain-
tiff. The grounds of this assignment are that it was an
offer of compromise, and an offer of that kind cannot be
received in evidence. As we view the testimony it was not
an offer to compromise. No offer was made by the de-
fendant to the plaintiff, or to any one representing her. The
defendant’s offer was to pay a third person a sum of money
to marry the plaintiff. The conversation seems to have
been brought about as a result of the defendant’s desire to
save himself from being charged with being the father of
the plaintiff’s child. We think this testimony is not within
the rule relating to an offer to compromise.

There are other assignments of error for the refusal of
the court to permit other witnesses to testify that they had
intercourse with the plaintiff at a time entirely outside of
the period of gestation. This testimony was properly
excluded, as it had no bearing upou the issue as to whether
the defendant was the father of the plaintiff’s child.

In conclusion, it may be said that the undisputed tes-
timony shows that the defendant was much in plaintiff’s
company at about the time the acts of intercourse took
place; that he accompanied her to dances, parties, and
church; that she was a_  domestic in his mother’s home,
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where he had every opportunity to win her affections and
accomplish her ruin. Their last act of intercourse took
place on May 3, 1910, at the defendant’s home, and the
child was born on Pebruary 11, 1911, which was 284 days
after that date. Plaintiff’s testlmony is reasonable and
convincing. She was subjected to a severe cross- -examina-
tion, which availed nothing for the defendant. It is
true Charles Bargstadt testlﬁed that he had intercourse
with the plaintiff on or about the 1st of May, 1910, but
Bargstadt appears to have been a boy only 16 years of age,
a personal friend of the defendant; and that defendant
went to Pierce county and brought him to Wayne to testify
in his behalf. It is apparent that the jury disbelieved his
evidence.

Finally, it is contended that the judgment of the district
court is void and of no effect, because it recites that the de-
fendant is the reputed father of the plaintiff’s child. This
expression seems to have been used in other cases of a like
nature, and this contention is without merit.

It appears that the defendant had a fair trial; and, no
substantial reason having been shown for granting him a
new trial, the judgment of the distriet court is in all
things

AFFIRMED.

LerToN, FAwcCETT and HAMER, JJ., not sitting.

GEORGE E. DOVEY ET AL., APPELLANTS, V. OLIVER C.
DOVEY ET AL., APPELLEES.

Frep Aprin 3, 1914. No. 17,694.

1. Partnership: SETTLEMENT: SUIT TOo RESCIND: BURDEN OF PROOF.
In an action to rescind a settlement of the affairs of a partner-
ship and recover the consideration paid to a retiring partner
on account of duress and fraud, the burden of proof is on the
plaintiff to show, not only duress and fraud in obtaining the
settlement, but that the consideration paid to the retiring part-
ner is inequitable, excessive and unjust.
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In the absence of any special agreement between
the partners upon the subject, the rule of law is that the partners
are to share equally in both profits and losses; and the mere fact
that the partners have put an unequal amount of capital into
the comion stock, or that one has put in all the capital and the
others only their skill and industry, will make no difference in
the rule. '

DEATH OF PARTNER: RIGHTS OF REPRESENTATIVES. “As a
general rule, where a surviving partner continues to use the
capital of a deceased partner in the business, the representatives
of the latter, in the absence of any agreement to the contrary,
have the election to demand either interest on the capital used
or the profits earned by its use, the latter being accretions to the
fund owned by them. There is, however, no inflexible rule govern-
ing all cases, but each case depends upon its own circumstances
and equities.” Robinson v. Simmons, 146 Mass. 167.

: SETTLEMENT: RIGHT To REscisstoN. Where plaintiffs have
failed to rescind or seek a rescission of a partnership settlement,
and have neglected and refused to surrender or offer to surrender
any part of the consideration which they have received for the
settlement, they cannot require a court of equity to set aside the
gettlement of which they complain.

5. Appeal: AFFIRMANCE: EqQuiTy. Where the supreme court, after a
careful examination of the record in a suit of equity, and a con-
sideration of the same without regard to the judgment of the
district court, is unable to say that the judgment of that court
is wrong, it will ordinarily be affirmed.

APPEAL from the district court for Douglas county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

John L. Webster, for appellants.
John J. Sullivan and Francis A. Brogan, contra.

BARNES, J.

This is an action to recover $7,500 in money paid to the
defendant Oliver C. Dovey, and for the return and cancel-
ation of certain notes, and a mortgage given to secure the
same, delivered to him, on the ground that they were ob-
tained by duress. The'issues were made up, and a trial to
the district court for Douglas county resulted in a judg-

95 Neb. 40
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ment for the defendant, and the plaintiffs have brought the
case to this court by an appeal. .

The evidence discloses that George E. Dovey and his
father, E. G. Dovey, as equal partners, entered into a co-
.partnership in 1876, under the firm name of E. G. Dovey &
Son, at Plattsmouth, Nebraska, and the partnership con-
tinued until the death of E. G. Dovey on February 1, 1881.
It is conceded that at that time the net value of the part-
nership assets was $52,092.42, one-half of which belonged
to the plaintiff, George E. Dovey, to wit, $26,046.21. In
1881 E. (. Dovey died intestate, leaving three sons, George
., Horatio N., and Oliver C. Dovey, and his widow, Mrs.
C. Dovey. ITach of the sons and the widow then became
the owner of an undivided one-fourth in the one-half inter-
est in the business which had belonged to E. G. Dovey,
amounting to $6,511.55 each; George owning the other
half interest in addition thercto. These facts are undis-
puted. It was alleged in the petition that after the death
of E. G. Dovey the business was carried on under the same
name as before, until September 22, 1909, when Oliver
withdrew from the firm, and that at that time the total
net assets amounted to $142,796.56; that during this whole
period none of the parties placed any additional money
or property in the business, and that no division of profits
nor dividends were declared. The amount withdrawn by
each was then set forth. It was then alleged that, when
Oliver desired to withdraw, the parties were unable to
agree; that Oliver employed counsel, and insisted upon the
employment of an accountant to examine the books. On
recommendation of Oliver and his attorney, an account-
ant was selected, who acted under the advice of Oliver and
his attorney, and presented different statements, which
were all inaccurate, unjust and erroneous, and were s0
indefinite and uncertain that the plaintiffs did not under-
stand the same, and were imposed upon and deceived there-
by; that Oliver demanded that plaintiffs should pay him
$50,000 for his partnership interest in the business, which
demand was accompanied by a threat that, if the same was
not paid, immediate application would be made to the
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court for the appointment of a receiver; that as a part of
the assets of the business the firm owned and held a ma-
jority of the stock of the First National Bank of Platts-
mouth, and that plaintiffs believed that if a receiver was
appointed for the business it would produce a run upon
the bank, which would ruin both the banking and the mer-
cantile business, and bring disaster to the depositors; that
plaintiffs were placed in great mental distress and agony
by the threat, were deprived of their free will and judg-
ment, and in order to prevent the appointment of a re-
ceiver they, solely by reason of the duress, paid Oliver
$7,500 in cash, and gave him their notes and other assets,
amounting in all to $50,000.

The answer alleged that after the death of E. G. Dovey
the assets were taken over by a new firm composed of Oli-
ver, George and Horatio as equal partners; that, in addi-
tion to one-half interest in the firm, E. G. Dovey left about
$50,000 worth of other property which was taken over by
the partnership and treated as personal property. Positive
denial is made that the selection of the accountant was
made by Oliver or his attorney; that he was partial or un-
fair; or that any threats were made or duress suffered. It
was also alleged that Oliver’s interest which he offered to
sell for $50,000 was conceded to be worth $52,276.76, when
taking good-will into account, and that this offer was a fair
compromise of the firm affairs; that Oliver had deter-
mined, on failure of an amicable adjustment, to bring suit
for dissolution and receivership, and so told plaintiffs, but
this was not intended or understood as a threat, but as a
matter of prudence and good judgment, and that the set-
tlement was reached by the plaintiffs after a thorough in-
vestigation and conference with their attorneys; that plain-
tiffs took possession of the business on December 22, 1909,
and have been in control thereof ever since; that defendant
has incurred other obligations and liabilities on the as-
sumption that the notes would be paid, and that plain-
tiffs have been guilty of laches, and are now estopped from
disputing the validity of the settlement.
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On the trial, after both parties had rested, the court
rendered a tentative or interlocutory opinion, finding that
the evidence showed that an agreement was made about
July 22, 1885, between the parties that they should become
equal partners in the business; that Mrs. Dovey was at no
time regarded as a partner in the firm, but that the money
and property which went into the business belonged to her
as an interest-bearing loan; that the peculiar situation
with respect to the bank placed plaintiffs’ minds in such a
condition that the threatened appointment of a receiver
amounted to duress, in order to be relieved from which
they executed the settlement. Having found that the part-
nership was actually formed in 1885, and not in 1881 as al-
leged, the court gave the parties leave to amend their plead-
ings to correspond with the facts. Plaintiffs asked, and
were given, leave to file an amended reply setting forth the
assets as they claimed them to be on July 22, 1885. Addi-
tional evidence was taken with respect to the condition
of the books and the assets, and at the conclusion of the
testimony the district court handed down a further opin-
ion, in which he held substantially that it was the duty of
plaintiffs to put the bank and the depositors out of the
reach of danger which might arise from the affairs of E. G.
Dovey & Son, and that a rescission would have the effect
to place defendant as he was before the transaction took
place, and the plaintiffs would find themselves in the same
predicament as to the bank, with the same right on the
part of Oliver to proceed. Plaintiffs were also held to be
estopped from opening up the transaction, and the action
was dismissed for want of equity.

" While the pleadings are based upon the idea that the
firm was dissolved upon the death of E. G. Dovey, the evi-
dence is clear that what actually took place was that the
husiness was carried on in the same manner as before until
July, 1885. At the time that E. G. Dovey died, Oliver was
about 20 years old, and had been working in the store sev-
eral vears, and Horatio was about 17 years of age. He had
been attending school at Nebraska City, had come home,
and a short time afterwards in 1881, or early in 1882, he
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went into the First National Bank as a clerk. At that
time the firm had only a few shares in the bank, which was
practically owned and controlled by other parties. Horatio
continued to work in the bank as a clerk until about the
time he became of age, which seems to have been early in
1885. According to the testimony of Oliver and Horatio,
in July, 1885, Horatio was dissatisfied and was about to
go away, and it was then agreed between the three broth-
ers that, if Horatio would not leave, but would take part
in the business, the three brothers should become equal
partners. Oliver surrendered or gave up his claim to the
portion of his salary as a clerk, not withdrawn by him,
which at that time would, as he testified, amount to about
$3,200. This agreement is denied by George, but the cir-
cumstances surrounding the transaction seem to establish
the story told by Oliver and Horatio. ‘

It appears that from the date of E. . Dovey’s death
until 1885 the business was conducted by George and Oli-
ver, and, as far as the evidence shows, it wag carried on
identically as before, except for the lack of the father’s
services. Plaintiffs contend that George’s five-eighths in-
terest in the business became profit-sharing pro rata on the
death of E. G. Dovey, and we are of the same opinion.
They also contend that this continued until the settlement
of 1909, while we take the view that, under the contract or
agreement of 1885, the profits were thereafter to be equally
divided by the three brothers; that, while George owned
an excess of capital, Oliver and Horatio contributed the
services of two men against his; and that the withdrawal
of one-fourth of the capital then in the business, and the
payment of one-half of the amount due upon the stock ac-
count which these brothers would be entitled to demand
and receive had they insisted on withdrawing their capital,
would probably have dealt such a blow to the business that
George would have been left seriously crippled. Can it
therefore be said that his offer to divide the profits equally
was not dictated by sound business judgment? The half -
interest of George, then, was profit-sharing, so also was
the ‘half interest belonging to the estate. Oliver testified
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that he was receiving a salary of $50 a month (George
says $40 or $50) before his father’s death. When the new
arrangement was made it would seem his salary ceased,
and no charge was made for his services thereafter. The
testimony shows that Mrs. Dovey’s capital was treated as
an interest-bearing investment from that time on, and,
since no one is objecting, it will be so considered. A pe-
culiar feature of the firm’s transactions was that before the
death of E. G. Dovey the proceeds of the sale of real and
personal property which he owned, aside from his interest
in the business, was paid into the firm and used by it in its
business. It further appears that an account was kept,
called the “stock account,” in which all such sums were
credited. At the time of Mr. Dovey’s death, in 1881, there
was a credit of $27,979.19 in that account. In one part
of his testimony George claimed that about $10,000 of this
account belonged to him. But he afterwards testified that
the whole stock account belonged to the firm and was so
credited, one-fourth to each of the heirs of his father’s es-
tate. This $27,979.19 was therefore a debt owing by the
partnership to the estate of which George was the admin-
istrator. But it is not shown that he ever accounted for
any property received by him as administrator from the
time of his father’s death. Property of the estate, both
real and personal, continued to be sold, and the proceeds
placed in the stock account. It appears that two expert ac-
countants have attempted to ascertain what the books of
the firm show, and they have submitted six different state-
ments, which are utterly confusing and irreconcilable;
and in the estimates following exact accuracy is not sought
for, but the figures are taken from data made by George,
or under his direction, before any controversy arose be-
tween the members of the firm.

It appears that .in 1885, when the new arrangement was
made, the assets of the firm, were $241,667.02, with liabili-
ties amounting to $89,728.63. This left a met balance of
$151,938.39, which was the amount of capital then invested
in the concern, and of this capital the estate had a credit
of $61,042.48; while the remainder of the capital, less the
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original amount contributed by Oliver, belonged to George.
From 1885 to the time of the settlement in 1909 the firm
was very prosperous. It made large profits, and from those
profits George had withdrawn $119,271.35, Horatio had
withdrawn $76,859.88, while Oliver had only withdrawn
$63,419.96. Each of the brothers had invested in a home
and paid for the same out of the proceeds of the business.
George had so invested $10,463.14, Horatio $6,076, and
Oliver had invested $7,471.64. These amounts, added to
the other withdrawals of the members of the firm, left the
withdrawal account as follows: George $129,734.49,
Horatio $82,935.88, and Oliver $70,891.60. It thus appears
that George had benefited by withdrawals of all kinds, in-
cluding the payment for his house, to the amount of $58,-
842.89 more than his brother Oliver; and the only way in
which George ever accounted to his brothers for the as-
sets, of all kinds that came into his hands, of the estate
of their deceased father was to turn them over to the part-
nership for the use in the business from 1881 to 1909, with-
out allowing any interest on the amounts or any share in
the profits at the end of the period. By his own act, with-
out the request or agreement of his brother, George as-
sumed to dispose of all of that interest by crediting his
mother and brothers each a one-fourth interest of that ac-
cumulation. If the business grew from 1881 to 1885, and
from 1885 to 1909, a large part of its growth was due to the
fact that its assets were augmented by the proceeds of the
estate of E. G. Dovey. It will not do to say that thé three
brothers and their mother were making withdrawals from
the partnership, and that those iwithdrawals in time ex-
ceeded the amount of the assets in the hands of the firm
belonging to the estate. It is George’s claim that if he be
allowed interest at 7 per cent. on the amount of his in-
vestment for 24 years, or if it is to be treated as profit-
sharing to the extent of his entire five-eighths interest, in
either case he has absorbed the entire business, leaving
nothing to Oliver. He does not explain in these state-
ments that his method of accounting would produce the
same fatal result as to his brother Horatio, would like- .
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wise extinguish his interest, and make George the exclusive
and sole owner of all of the assets as they existed on Sep-
tember 22, 1909.

We think it fairly appears that on the death of E. G.
Dovey in July, 1881, the firm of E. G. Dovey & Son was
thereby dissolved; that the control of the assets of the
firm passed into the hands of the surviving partner, whose
sole duty would have been to wind up the business and pay
over to a representative of the estate, for distribution
among the distributees, the share belonging to E. G. Dovey
in his lifetime. It appears, however, that this winding up
process did not take place, but the business was in fact
conducted for 37 years thereafter by the surviving partner
and two of the heirs of the estate. The business must have
been so conducted under a new partnership agreement
made after the death of the former partner, either express
between the parties, or implied by their actions. It follows
that the three partners were to share equally in the profits
and losses, and that neither the excess contribution of
capital by the one, nor the greater contribution of skill
or services by another, would justify any change in the
rule of equal participation in profits and losses. The rule
thus announced is supported by the following authorities:
30 Cyc. 451, note 63; Collier, Partnership, secs. 308-313;
Lindley, Partnership, p. 857; Paul v. Cullum, 132 U. S.
539; Jacobson v. McCullough, 113 Minn. 332. Partners
are not entitled to interest on their respective capital un-
less there is some agreement to that effect. Such an agree-
ment may be inferred if they have been in the habit of
charging such interest in their accounts; but, in the ab-
sence of any evidence on that question, they are not en-
titled to interest. Even when one partner has brought in
his stipulated capital, and the other has not, the forwer
will not be entitled to interest on the winding up of the
partnership, if it has not been previously allowed and
charged in the accounts of the firm; and, where a person
has been paid for services by a share of the profits, inter-
est on capital cannot be charged against him unless there
is some agreement to that effect. Lindley, Partnership, p.
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423. The same rule is laid down in 2 Bates, Partnership,
sec. 781, and in the following cases: Griggs v. Clark, 23
Cal. 427; Taylor v. Coffing, 18 111. 422 ; Whitcomb v. Con-
verse, 119 Mass. 38; Caldwell v. Leiber, T Paige Ch. (N. Y.)
483 ; Ratzer v. Rateer, 28 N. J. Eq. 136. In the case last
cited, it was said: “In the absence of any agreement as
to the interests of the partners, a partnership is presumed
to have been carried on for the joint interest of the part-
ners, and each is entitled to an equal share of the profits
with the others.” 1In Miller v. Hale, 96 Mo. App. 427, it
was said: “The law is that as between themselves, the
contract of partnership being silent, partners are entitled
to share equally in the compensation for their labor. The
courts decline to look into the question of which performed
the more onerous duties, and whether one was more skilful
or more industrious than the other. An adjustment of that
nature is not demanded by the nature of the contractual
association and would often prove to be impractical.” In
Robinson v. Simmons, 146 Mass. 167, the following rule
was announced : “As a general rule, where a surviving part-
ner continues to use the capital of a deceased partner in
the business, the representatives of the latter, in the ab-
sence of any agreement to the contrary, have the election
to demand either interest on the capital used or the profits
earned by its use, the latter being accretions to the fund
owned by them. There is, however, no inflexible rule gov-
erning all cases, but each case depends upon its own cir-
cumstances and equities.”

As we view the evidence, Oliver C. Dovey, at the
time when the dissolution took place in 1909, had an in-
terest in the firm amounting to at least $45,000, and, tak-
ing into consideration the good-will of the business which
had been successfully conducted for more than 30 years,
the consideration of $50,000 for his withdrawal from the
firm cannot be said to be unjust or unreasonable.

Again, the plaintiffs have wholly failed to rescind or seek
a rescission of the settlement of September 22, 1909, and
have neglected and refused, and still neglect and refuse,
to surrender or offer to surrender any part of the consider-
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ation which they have received for the cash and notes given
by them to Oliver in the settlement. Under such circum-
stances it is evident that the lower court found no serious
difficulty in applying to this case the well-known rule of
law that before a party dissatisfied with a transaction on
account of alleged fraud or duress can institute a pro-
ceeding to rescind his contract, he must promptly disclaim
the benefits of the transaction whenever he discovers the
fraud, or when duress has been withdrawn. He must
abide by that attitude throughout, and refuse to take any
benefit from the consideration moving to him, and a fail-
ure to do so bars him from the equitable remedy of rescis-
sion.

The evidence in this case shows that, at the time the
plaintiff Horatio Dovey signed the notes, he believed Oliver
to be a one-third partner in the business, and he knew that
Oliver’s interests must be the same as his own, except as
they might have differed in their withdrawals, and Hora-
tio’s withdrawals were the greater. In the negotiations re-
lating to the settlement, he made no claim of any different
status. As a result of the settlement Horatio became the
owner of four-tenths of the assets of the partnership, and
he admitted frankly on the witness-stand that if he does
not pay the notes in question he will be getting that four-
tenths for nothing. George Dovey claims that Oliver had
no interest in the business at the time of the settlement;
that he never had more than one-eighth of an interest in
the business, and never had acquired any more, and never
was a third partner in the profits. The evidence also shows
that at the moment George Dovey signed the notes in
question he intended to repudiate them, and also intended
to keep the profits of the transaction. It is well settled that
in case of fraud the plaintiff, on the discovery of it, must
move promptly, and any unreasonable delay in declaring
a rescission, any equivocal attitude, any use or enjoyment
of the fruits of the contract, settlement or deed which
he challenges, would bar his right of action. Gallagher v.
O’Neill, 78 Neb. 671; American Building & Loan Ass’n v.
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Rainbolt, 48 Neb. 434 ;' Building & Loan Ass’n v. Cameron,
48 Neb. 124; Hawley v. Von Lanken, 75 Neb. 597.

In the case at bar we have seen that the plaintiffs re-
ceived from Oliver Dovey the formal conveyance of a legal
title of real estate, which legal title unquestionably rested
~in him by the statute of descent, and could only be taken
from him without his consent by a formal suit for a dissolu-
tion of the firm, by a decree therein finding that upon a full
settlement of the accounts of the partnership he was en-
titled to no interest therein, and that he was bound in
equity to’ convey the property. Moreover, plaintiffs re-
ceived a bill of sale transferring to them all the interest of
Oliver Dovey in the partnership other than the real estate,
consisting of a stock of merchandise and a large list of
book accounts, and necessarily including an interest in the
good-will of a profitable business firm which had been in
existence in Plattsmouth for more than a third of a cen-
tury. The plaintiffs retained these things, and not only do
they retain and enjoy the property which they got for the
notes in question but they also retain an equally valuable
right which they never offered to restore to the defendant,
to wit, his agreement for a dissolution of the partnership
and a surrender of all interest therein, including his right
to bring an action for a dissolution and an accounting. All
these matters were taken into account by the trial court
and considered by him when he rendered his decree dis-
missing the plaintiffs’ action.

After a careful examination of the record, we are not
convinced that the finding and judgment of the district
court was wrong, and it is therefore

AFFIRMED.

REESE, C. J., not sitting.

SEDGWICK, J., dissenting.

When E. G. Dovey died intestate in 1881, he and his son
George Dovey had been equal partners in business for
something over five-years. He left surviving him three sons,
George, Horatio and Oliver Dovey, and his widow. After
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his death his three sons continued the business until in
the year 1909, when, a difference having arisen between
them, Oliver claimed a one-third interest in the business.
After some negotiations and consultations with attorneys,
George and Horatio agreed with Oliver to give him $50,000
for his'interest in the business, and executed their notes
and securities in that amount accordingly. Afterwards
George and Horatio brought this action in the district
court for Douglas county to set aside the said agreement
and cancel the notes and securities, on the ground that
they were obtained by duress and fraud. Oliver had trans-
ferred these notes to other parties, and these other parties
were also made defendants. Afterwards Oliver brought
the notes and securities into court to abide the result of
the litigation, and no further consideration was given to
the assignees of these securities. There is therefore
virtually one defendant, Oliver. The district court entered
a decree in favor of the defendant and dismissed the plain-
tiffs’ case, and the plaintiffs have appealed.

The record is a large one; the briefs are extensive, and
present a variety of questions for solution. It is conceded:
that at the time of their father’s decease the net value of
the business was $52,092.42, and that George Dovey had
been an equal partner of his father, and was at that time
the owner of an undivided one-half interest in the busi-
ness, of the value of $26,046.21. George was appointed and
acted as administrator of his father’s estate, and used the
money that came to his hands as such administrator in the
prosecution of the business, and no agreement was made
between the three brothers nor any questions raised or sug-
gested as to the rights of each in the business, or their re-
lation thereto, or their liability arising therefrom, until
some time during the year 1885 about four years after
their father’s death. Tt is also conceded that at the time
these plaintiffs agreed to give the defendant $50,000 for
his interest in the business the net value of the business
was $142,796.56, and that in the meantime the three sons
and their mother had withdrawn from the business $201.-
353.33.
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The most important points in dispute between these
parties now are: First. Were the notes and mortgages
in question procured by duress so that a court of equity
should now disregard them as a just settlement between
the parties? Second. Should George be allowed a share
of the net profits in proportion to his share in the property
after his father’s death? Third. Were the three sons equal
partners in the business so that each should be entitled to
one-third of the net profits? Fourth. If they were equal
partners and should share equally in ‘the profits of the
business, should George be allowed interest on his excess
capital? Fifth. If George is allowed interest on his ex-
cess capital, should the partners each be charged with in-
terest on their respective withdrawals? Some of these es-
sential disputes are mentioned in the majority opinion.

1. As to whether the notes and securities were obtained
by duress, so that a court of equity will disregard it as a
just settlement between the parties, we should consider
that a part of the assets of the business at the time of the
agreement of settlement consisted in a majority of the cap-
ital stock in a bank in Plattsmouth, which was doing a
prosperous business, and had over $350,000 deposits of
more than 1,000 depositors, and these plaintiffs were the
principal officers of the bank. The plaintiff had attempted
to exclude the defendant from the business, and the de-
fendant demanded an immediate settlement and payment
of the interest which he claimed in the business. He,
and his attorney for him, insisted upon a settlement with-
_ out delay, and threatened an action for a dissolution of the
partnership and division of the assets. So far there is no
doubt that the defendant was strictly within his rights, but
although the business was in a prosperous condition, and
the net assets seem to have been ample to guarantee the de-
fendant whatever amount a court of equity might decree
to be due him, he insisted, not only upon his right of action
for a dissolution of the partnership and a decree in his fa-
vor of the amount due him, but also insisted upon placing
the assets and business in the hands of a receiver unless
his demands were immediately complied with. It appears
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that such action might, and probably would, have occa-
sioned a loss to the business greater than the amount
claimed by the defendant. The cash in the bank was $60,-
000 ; deposits about $360,000. A run on the bank would be
ruin to the business, and at least delay and loss to the de-
positors. For these reasons, and under the circumstances
disclosed by the record, it seems certain that a court of
equity should not regard this settlement as a voluntary
and free act of the parties, dictated by their united best
judgment of their respective rights.

The defendant contends that, by a delay of about one
year after the settlement, the plaintiffs being in full con-
trol of the business, the plaintiffs have been guilty of
laches, and are estopped to question the validity of the set-
tlement, and by their conduct have affirmed the settlement;
that plaintiffs have not rescinded the sale nor offered resti-
tution, but have acquiesced in and affirmed the sale. Many
authorities are cited by the parties, upon this and other
questions involved in the settlement of the affairs of this
partnership. It is not to be expected that an authority
could be found presenting an exact parallel with the case
at bar in all its details. I have not seen such an authority.
TEach case must be determined upon its own conditions. In
this case the plaintiffs desired to exclude the defendant
from the business, and he desired and had determined to
withdraw. The only question between them was as to the
amount, if anything, the defendant was entitled to receive,
and they all agreed that the amount was to be determined
upon the basis of the value of the actual tangible assets of
the business. The defendant was out of the business by the
agreement of all parties interested, and an offer to re-
ceive him back into the business would have been idle and
impracticable. The conveyances which the defendant had
made were of small importance as compared with the
main controversy, and the rights of all parties, as affected
by such conveyances, could be fully protected by the final
adjudication of the principal controversies, which would
include all matters incidental thereto. No interest of the
defendant could suffer or be in any way affected by the
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delay in beginning the proceedings, and that delay does not
appear to be unreasonable under the circumstances dis-
closed by the evidence. I think the court should, upon
view of the whole transaction, adjust the equities of the
parties to the end that the ﬁnal decree may, so far as pos-
sible, do exact justice.

2. Plaintiffs contend that the excess capital of George
E. Dovey, $26,046.22, and Mrs. Dovey’s capital, should be
profit-sharing, thus entitling George to five-eights of the
profits of the business. The profits, however, were pro-
duced by the capital and the personal services which the
partners contributed to the business. It is impossible to
ascertain what proportion of the profits arose from the use
of the capital, unless we can ascertain the relative value of
the services of the respective partners. This it is impossi-
ble to determine from this record, and therefore there is no
basis upon which the profits arising from the capital can
be determined. I have no doubt that these three brothers,
under the circumstances in this case, should be regarded
as equal partners in the profits and losses of this business
from the time of the decease of their father. It is a fun-
damental principle of the law of partnership that, unless
otherwise expressly agreed, the partners shall share
equally in profits and losses, and when these brothers
undertook to conduct this business together, each having
a financial interest therein after their father’s death, and
each giving his personal attention to the business without
any agreements as to profits and losses, the law will un-
doubtedly regard them as equal in that respect. Mrs. E. G.
Dovey has apparently taken no part in the business, ex-
cept that she has allowed the use of her capital, $6,511.55,
and her one-fourth share of the various amounts derived
from her husband’s estate and used in this business, upon
which she is entitled to simple interest at 7 per cent. per
annum, deducting of course as partial payments such sums
as she has received from the business. Amounts received
by her from time to time should be applied, first, in pay-
ment of accrued interest due her, and the remainder, if
any, applied to reduce the principal. If the credits to her
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account and debits for withdrawals are so numerous and
irregular as to make computation, as partial payments
are usually made, so difficult as to be impracticable, the
computation should be made for each business year as
shown by the books, so that she is not charged with interest
on the withdrawals unless and when those withdrawals
exceed the interest due her on her capital used in the busi-
ness.

3. Should George be allowed interest on the excess of
his investient? This presents a question of more difficulty,
and, in connection with the question of interest on the with-
drawals from the business, contsitutes the principal diffi-
culty in this case. There is no doubt that when men agree
to form a partnership, and that each shall give his atten-
tion to the business, and that each shall furnish capital in
specified unequal amounts, and their agreement contains
no provision for interest on the capital so furnished it
will be presumed that they have incorporated into their
contract all of the points upon which they agreed, and
from this presumption the law will imply that the services
of the parties and other conditions which they had in mind
were by their agreement offset against the use of the capi-
tal so furnished by each. In this case it eannot be found
from this record that these parties made a contract of
partnership in which the law would imply that they had
inserted all of their agreements. For four years after the
father’s death the business was conducted by the three
brothers without any agreement between them, or any sug-
gestion of any necessity for an agreement, and then there
was an informal talk, in which one of the brothers desired
to withdraw from the business, and George requested him
to remain, and, according to the preponderance of the evi-
dence, it was stated by George that they would be partners
in the business, and perhaps it was stated that the partner-
ship should be an equal one. There was no attempt to for-
mulate or agree upon any details of a partnership agree-
ment, and no suggestions that George was under any obli-
gations to continue his excess capital in the business. This
conversation between the brothers amounted to nothing
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more than a confirmation of the pre-existing conditions,
and there was of course no contract implying that George
should allow his excess capital to remain for any length
of time in the business. If George had agreed that while
the partnership continued he would contribuie $26,000
more than either of the other partners, and had not in
that agreement stipulated for interest on this excess capi-
tal, the law would imply that no interest was to be paid,
but under the circumstances in this case there is no ground
for such an implication.

4. It is a universal rule of equity that when partners,
who are equal as to profits and losses, withdraw from the
business an unequal amount of the profits without any spe-
cial agreement or objection on the part of any one, they will
in final settlement be charged with the profits so with-
drawn, but without interest thereon. I think, therefore,
that the three brothers were equal partners in the profits
and losses; that George Dovey should be allowed from the
assets his excess contribution of the capital, $26,046.22,
with simple interest thereon at 7 per cent. per annum from
the death of his father to the 22d day of September, 1909.
The share of Mrs. E. G. Dovey should, of course, be de-
ducted from the net assets before the division between the
three partners, and also the excess capital of George as
above stated. The defendant Oliver was on that date en-
titled to one-third of the remaining assets, and was also
entitled to one-third of the profits withdrawn by the three
brothers. The total profits withdrawn by the three broth-
ers, admitted in the pleadings, amounted to $197,319.03, of
which Oliver withdrew $41,665.71. He was therefore en-
titled to $24,107.30, in addition to his one-third of the net
assets at the time of the agreed dissolution of the part-
nership.

The third paragraph of the syllabus of the majority
opinion seems to have no application to this case. All of
the heirs continued the business together after their fath-
er’s decease, and consented to the use in that business of all
the money derived from the estate, and had equal advant-

age of such use.
95 Neb. 41
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The majority opinion says that “George’s five-eighths in-
terest in the business became profit-sharing pro rata on the
death of B. G. Dovey.” If that is so, it seems impossible
to reach the conclusion that Oliver, “at the time when the
dissolution took place in 1909, had an interest in the firm
amounting to at least $45,000,” as is also stated in that
opinion..

The majority opinion inquires, “Can it therefore be said
that his (George’s) offer to divide the profits equally was
not dictated by sound business judgment?”’ George’s “of-
fer” was nothing more than a statement that they were
equal partners from the time of their father’s death, as
above shown.

It is said in the opinion that “Partners are not entitled
to interest on their respective capital unless there is some
agreement to that effect.” Several cases are cited, some of
which hold that where a partner agrees to contribute ex-
cess capital, and does not stipulate for interest thereon,
no interest will be allowed. But no case is cited holding
that when there is no agreement to contribute excess capi-
tal, but merely an understanding that an equitable adjust-
ment of the whole matter shall be made, and the business
and capital are principally the property of one of the part-
ners, no account shall be taken of such condition in ad-
justing the equities between them. As I have already
stated, it is the agreement to furnish capital (presumably
against the more valuable services of the other partners),
without specifying in the agreement that interest shall be
allowed on the capital so furnished, from which the law
implies an agreement to furnish it without interest. George
was familiar with the business, and had been active in the
management thereof for several years before his father’s
death. Tt is conceded, and it might well be conceded, that
George’s services were worth much more to the business
than Oliver’s services were. ’

Upon the above computation it would be found that
Oliver has received $15,000 or $20,000 more than he was
entitled to, and a court of equity should adjust the whole
matter accordingly.
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Laix MOKENNAN, APPELLEE, V. OMAHA & COUNCIL
BLU#FS STREET RAILWAY COMPANY, APPELLANT.

Fiuep ApriL 3, 1914, No: 17,698.

1. Street Railways: PERSONAL INJURIES: NEGLIGENCE: QUESTION FOR
JUurY. In an action to recover for personal injuries alleged to
bave peen caused by defendant’s negligence, where there is a
conflict of evidence, that question should be submitted to the
jury.

2. Appeal: CoNFLICTING EVIDENCE. Where the evidence is conflicting
as to the nature and extent of plaintiff’s injuries, the verdict of
the jury on that question will not be set aside.

3. Street Railways: Use oF TrACK: INSTRUCTIONS. Where the accident
which caused plaintiff’s injuries occurred by reason of his having
driven on and along the track of a street railway at a point
between street intersections or crossings, it was error to instruct
the jury that “Defendant had the legal right to operate its cars
over and upon its tracks at the time and place in question, and
that teamsters have the legal right to cross the street at any
point thereon, and their rights in this respect are equal and
reciprocal, that is, each has the right to the use of the streets
in the ordinary and usual manner, and in doing so it is necessary
for each to take into consideration the rights of the other.”

4. Trial: REFUSAL oF INSTRUCTIONS. It is error for the trial court to
refuse to give a requested instruction which fairly states the
defendant’s theory as to the cause of the accident, where there
is evidence which would sustain such theory.

It was error for the trial court to refuse an in-
struction, tendered by defendant as soon as it was ascertained
that the court would not give a like instruction on his own
motion; the tender having been made within a reasonable time
before the instructions were read to the jury.

AprPEAL from the district court for Douglas county :
ABRAHAM L. SUTTON, JUDGE, Reversed.

John L. Webster and W. J. Connell, for appellant.

John A. Moore, H. 8. Daniel and Dunham & Aye, contra.
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BARNES, J.

Plaintiff brought this action to recover for injuries al-
leged to have been sustained by him by a collision between
one of the defendant’s street cars and the plaintiff’s wagon.
The accident occurred on Twenty-fourth street in the city
of Omaha about the 20th day of January, 1911. The cause
was tried in the district court for Douglas county, plain-
tiff had the verdict, judgment was rendered thereon for
$3,900, and the defendant has appealed.

It was alleged in plaintiff’s petition that the defendant’s
motorman negligently failed to have his car under control,
and negligently failed to stop the car before striking the
plaintifP’s wagon, when, by the exercise of ordinary care,
he could have stopped his car in time to have avoided the
collision ; that the motorman failed to keep a lookout, and
observe the dangerous situation in which plaintiff was
placed immediately before the accident occurred.

By its answer defendant denied that the plaintiff’s
wagon was struck when he was in the act of driving from
the track ; and averred that there was ample room between
its tracks and the curb for plaintiff to have driven his team
in safety; that plaintiff knew of the frequent passage of
cars upon defendant’s parallel tracks on Twenty-fourth
street and knew that a car was south-bound on the west
track, and nevertheless the plaintiff, at the time when the
south-bound car was in the act of passing plaintiff’s wagon,
turned his horses toward and partially onto the said track,
so that the front end of the car came in contact with the
singletree or whiffletree, and that thereupon the said car
was immediately brought to a stop, so that no damage
was inflicted upon either the horses or the wagon, and that
the plaintiff, without any real occasion therefor, and with-
out any impending danger, jumped from said wagon to
the street, and that his injuries, if any, were the result of
his own misconduct and negligence. The answer also de-
nied that defendant was guilty of any negligence what-
soever, and all of the other averments of the petition were
denied. The reply was a general denial of the averments
of the answer.
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It appears that when the accident occurred plaintiff was
driving along Twenty-fourth street with a wagon drawn
by a team of mules, and on that street the defendant had a
double street car track. The north-bound cars ran on the
east track, and the cars south-bound ran on the west track.
Plaintiff was driving in the clear space between the west
track and the curb, and was going south between Nicholas
street and Cuming street. According to plaintiff’s testi-
mony he looked back about the distance of a block, or a
block and a half, and saw no car coming. He claimed that
he turned out onto the west track to pass a wagon which
was going south ahead of him, and drove on the track 50 or
60 feet ; that he thought about the car, and looked back, and
saw it coming about 40 or 50 feet away at the rate of 10
or 12 miles an hour; that he then turned his mules west,
but before he succeeded in getting entirely off from the
track the car overtook him and struck the rear end of
his wagon. It appears that the car was so nearly stopped
that it did not injure or mar the wagon, but the jar of the
impact caused plaintiff to fall off the wagon seat, and in
falling he struck the pavement or curb, and thus sustained
the injuries of which he complained.

There was a conflict in the evidence on the question of
the presence of another team and wagon on the west side
of the street where the accident occurred. All of the plain-
tiff’s witnesses but one testified that they saw no other
team or wagon at or near the place where the plaintiff’s
wagon was struck by the car. So it is somewhat doubtful
if the plaintiff was justified in driving upon the street car
track at all, but we think that question was properly left
to the determination of the jury.

Plaintiff’s witnesses testified, in substance, that, when
they first noticed the wagon and car, they were probably
10 or 15 feet apart; that they did not see the plaintiff go
upon the track to pass around another wagon in front of
him that after the accident occurred the wagon was right
in front or near the engine house on Twenty-fourth street;
that they first saw the car and the wagon at about the
same time, when they were about 10 feet apart, and that
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the car was going from 8 to 12 miles an hour when they
first saw it. They also testified that they heard a noise
greater than would be produced by the natural speed of a
car; that it seemed as if the brakes were being applied, and
that noise attracted their attention; that they saw the
wagon just turning off the track, and the mules were on the
trot; that at the moment the wagon was struck McKennan
lunged sidewise off from the wagon; that, when they got to
where McKennan was, he was standing against a telephone
‘pole; that he was dizzy, and complained of his back and
ankle. Some of the witnesses, however, testified that
plaintiff said he was “all right.” They all testified that
he got onto the wagon with the help of one of the by-
standers, and drove away. Dean Berlin testified that he
was standing at the northeast corner of Twenty-fourth
and Cuming streets, near the drug store, and at the time
when the car struck the wagon, the wagon was going off
the track; that the first thing that he noticed or observed
out of the usual was hearing the motorman apply his
brakes. The brakes were being applied at the time he
turned, that is why he noticed it. He said: “I turned at
the same time I heard the motorman apply the brakes.” To
the question, “So far as your observation went, the mo-
torman was doing what he could to stop the car?’ He ans-
wered, “I presume that he was.” The witness further tes-
tified that he heard a scraping, jarring sound or noise of
brakes applied in stopping the car. YWhen McKennan got
onto his seat on the wagon after the accident, he picked
up his lines and drove away.

The evidence was conflicting on the question of the na-
ture and extent of the plaintiff’s injuries, and the finding of
the jury on that question ought not to be set aside. On
the trial counsel for the plaintiff caused him to exhibit his
person to the jury. To this the defendant strenuously ob-
jected. It appears that plaintiff had been operated upon
some considerable time before the accident for appendi-
citis; that some time after the accident occurred he was
again operated upon for what is termed a floating kidney,
and later on the doctors performed what they called an
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“exploratory” operation upon the plaintiff, in order, as
they claimed, to ascertain the cause of the pain from which
plaintiff alleged he was suffering as a result of the acci-
dent. While in ordinary cases it would not be error for
the plaintiff to exhibit his wounds to the jury, still in the
instant case it would seem that he ought not to have been
permitted to expose the several scars above mentioned to
the inspection of the jury; and it is quite probable that an
examination of those scars, some of which were in no man-
ner attributable to the injury of which he complained, may
have influenced the jury to some extent.

A more serious question, however, arises on the instrue-
tions given by the court to the jury. By paragraph 7 of
those instructions the court said: “You are instructed
that defendant had the legal right to operate its cars over
and upon its tracks at the time and place in question, and
that teamsters have the legal right to cross the street at
any point thereon, and their rights in this respect are equal
and reciprocal, that is, each has the right to the use of the
streets in the ordinary and usual manner, and in doing so
it is necessary for each to take into consideration the rights
of the other.” We think this is an incorrect statement of
the law. The accident occurred near the middle of the
block between street intersections; and, while the instrue-
tion is correct as to the rights of the street car company
and the plaintiff at intersections or cross streets, it fails to
properly distinguish between the rights of the company
and the plaintiff at other places on the street.

The point involved in this action was the right of Me-
Kennan to drive upon and along the track, and it is ap-
parent that the language used by the court was applicable
only to crossing a street car track at street intersections.
Again, this is not a case where McKennan was attempting
to cross the street at all. This is a case where he was driv-
ing upon and along the track in front of an on-coming car;
and, as applied to that situation, it is a statement that
plaintiff, as a matter of law, had a right equal to the street
car company to drive upon and along its tracks. It was
equivalent to saying that plaintiff had such right, and the
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street car must slow down, and remain behind his wagon
until it suited his convenience to get out of its way; that
the motorman was bound to look out for McKennan, and
not permit the car to come in contact with his wagon ; that
plaintiff, being upon the track, had an equal right to be
there, and was not required to look out for a car coming
up behind him, nor was he required to get off the track to
let the car go by him.

In Harris v. Lincoln Traction Co., 78 Neb. 681, it was
held: “One who negligently attempts to cross a street rail-
way track in front of an approaching car cannot recover
for injuries sustained by being thrown from his wagon by
impact with the car, unless those in charg> thereof wilfully
or wantonly produce the collision.” 1In tlie opinion in that
case it was said: “The plaintiff was negligent in attempt-
ing to cross defendant’s tracks without looking or listening
for an approaching car, and this is especially true where, as
in this case, he crossed the tracks in the middle of a block.
Having contributed to the accident by his own negligence,
there is no principle of law which will allow him to re-
cover, unless he shows that he was wilfully and wantonly
run down by those in charge of defendant’s car.” If we
apply the principle thus announced to the case at bar, it
does not justify the instruction complained of.

Some of the reasons why the street car company has, and
must have, a preferential right to occupy its tracks, es-
pecially at points other than street intersections, are as
follows: The franchise right granted to a street car com-
pany to occupy a portion of the streets and operate its cars
thereon is authorized by the laws and the constitution of
the state and by a vote of the people. McKennan, as well
as other teamsters, constitute a part of the public which
made the grant. To so occupy the street is to conserve a
public utility, to wit, the rapid transportation of vast mul-
titudes of people, It is unfair and unjust to the public to
say that one may drive his team upon and along a track un-
der an assertion that he has an equal right to be there, and
thus hinder and delay a car load or train load of other
people, who are anxious to get to their point of destination.
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Again, by the city ordinance introduced in evidence, the
street car company had the right to operate its car at the
point where the accident occurred at a speed of 15 miles
an hour. It is a matter of which the courts should take
notice that, if teamsters can assert an equal right with
the street car company to occupy the track at any point,
and thus drive in front of a heavy and rapidly moving car,
it means destruction of property and human life. The
plaintiff had no right to say, and the court should net have
said, that he had an equal right with the defendant com-
pany to drive with his wagon upon defendant’s track at
that partlcular time and place, in front of the moving
car.

Again, pararrraph No. 10 of the court’s instructions
would seem to be in conflict with that part of instruction
No. 7 above quoted. Instruction 10 reads as follows:
“You are instructed that the defendant, the Street Railway
Company, had the right to run and operate its cars along
and upon the tracks on Twenty-fourth street, at and near
where the accident to plaintiff happened, and in the exer-
cise of said right was entitled to operate its said cars at a
reasonable rate of speed within the limits of the city ordi-
nance, taking into account all surrounding and existing
conditions at the time, and in doing so, to avoid injury to
others, or to the team or wagon of plaintiff coming or being
upon its track, was required to exercise only such ordinary
care as would naturally be exercised by an ordinarily pru-
dent person.” It is difficult to see how the two instructions
can be harmonized, and therefore the jury must have been,
to some extent, confused and misled thereby.

The defendant requested certain instructions to the jury
which were refused. Among them was paragraph 15,
which reads as follows: “You are instructed that, if it is
shown by the evidence in this case that plaintiff, Mec-
Kennan, suddenly turned his team from the clear space on
the west side of Twenty-fourth street upon the south-bound
track without looking for a car back of him, at a time and
place when, if he had looked, the approaching car toward
the south would have been seen by him, and that, after he
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did so, the motorman in the exercise of ordinary care did
not have time to stop his car before colliding with his
wagon, no recovery can be had in this action, and your
verdict should be for the defendant.” This instruction
seems to be a correct statement of the law as applied to the
facts shown by the evidence in this case. Many of plain-
tiff’s witnesses testified that what called their attention to
the accident was the fact that the motorman applied the
brakes to the car for the purpose of stopping it. They
testified to hearing the grinding sound made by the ap-
plication of the brakes while the car was distant from 8 to
12 feet from the plaintiff’s wagon. Defendant’s motorman
testified, and his testimony was not disputed by any one,
that he did everything in his power to stop the car as soon
as he discovered the fact that plaintiff was not liable to get
off the track. Under the circumstances it was error for the
trial court to refuse to give the instruction above quoted.
Tt also appears that defendant requested the court to
give request No. 16 to the jury, which reads as follows:
“You are instructed, in making an ‘emergency stop’ for
the purpose of avoiding coming in collision with plaintiff’s
wagon, that if from the evidence it appears that the motor-
man was confronted with a situation of danger requiring
immediate and prompt action on his part, and that there
were two methods of stopping the car, either of which
would be usual and proper, he would have the right under
such conditions to use whatever method in the exercise of
his judgment and experience as a motorman would be most
effectual for stopping the car and avoiding a collision with
the plaintiff’s wagon; and, if in this regard he exercised in
good faith his best Judgment no liability would be attached
to the defendant by reason of usmg and adopting the
method he did adopt, and this will be true, even if you
might conclude that some other method which he did not
follow would have been, under the conditions and circum-
stance, the most effective for stopping the car.” 1t appears
that this instruction was refused because the defendant did
not tender it to the court within a suitable time before the
instructions were given. By the affidavits in this case, it
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appears that the other instructions were tendered the even-
ing before the cause was submitted to the jury; that, when
counsel for the defendant ascertained that the court’s in-
structions did not cover that point, he prepared the re-
quest, and presented it to the court more than an hour
before the instructions were read to the jury, and the rea-
son the court gave for refusing it was that it had not been
tendered at a time within his rule. We think the reason
for refusing the instruction was not adequate; that when
the request was tendered, and the court was informed that
counsel had failed to discover the omisson of such an in-
struction within the time fixed by the rule, the court should
have considered the showing sufficient, and the instruction
should have been given. We are not disposed to interfere
with the ordinary and reasonable rules of the trial court as
to the time when instructions should be tendered, but un-
der the circumstances it would seem that an instruction
on this point should have been given.

It is not our purpose to comment upon the nature and
extent of defendant’s injuries as shown by the evidence, nor
do we believe that we should invade the province of the
jury by holding that the evidence was insufficient to entitle
the plaintiff to recover. It is not necessary to discuss any
of defendant’s other assignments. For the errors in giving
and refusing instructions, we are of opinion that the de-
fendant is entitled to a new trial. The judgment of the
district court is therefore reversed, and the cause is re-
manded for further proceedings.

REVERSED.

RosE, FAwCETT and SEDGWICK, JJ., not sitting.
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GEORGE P. SHIDLER, APPELLEE, V. YORK COUNTY,
APPELLANT.

Fmep Aprmn 3, 1914. No. 17,699,

Counties: Lrapmrry: Hearte Orricers. A duly licensed physician,
acting under the order of the state board of health in quarantining
and suppressing a highly contagious disease, may recover of the
county, where such disease was prevalent, the actual expenses
incurred by him and the reasonable value of his services.

APPEAL from the district court for York county: GEORGE
T*. CORCORAN, JUDGE. Affirmed.

M. M. Wildman, for appellant.
George M. Spurlock and W. L. Kirkpatrick, contre.

BARNES, J.

In the summer and fall of 1909 there was a large number
of cases of what is commonly called “infantile paralysis”
in York county, Nebraska. Doctor George P. Shidler, a
duly licensed physician, was at that time a member of the
board of health in that county, but he was not the county
physician, and was under no contract with, and received no
salary from, the county, as a member of its board of health,
or otherwise. The disease in question was of a most
serious nature, and was fatal in many cases. The path-
ology of the disease was not then very well understood, but,
by reason of its prevalence and character, many of the
communities in the stricken territory were thrown into
a condition approaching panic. Trade suffered, public
schools remained closed after the usual time for them to
begin the fall term, dates of chautauquas and other public
assemblies were canceled, and notably among those com-
munities was the city of York in that county. Mr. John L.
Dorsey, the then chairman of the county board of health,
expressed himself as opposed to a quarantine, and failed
and refused to call a meeting of the county board of health,
or to take any other measures relative to the disease, or to
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the investigation or control of it; and no meeting was had
by said board of health, and no action whatever was taken
by it at any time during the entire year that Doctor Shidler
was a member. On July 20, 1909, the state board of health,
acting under its power, on information of the condition of
affairs in York county, and by reason of the authority con-
tained in section 2738, Rev. St. 1913, met and made an or-
der that said disease be quarantined in York county, and
by its order instructed the state health inspector to com-
municate its order to Doctor Shidler, and to require him to
establish and maintain a rigid quarantine of said disease
throughout that county. The order was communicated to
Doctor Shidler, and in obedience to it, and to the command
of the inspector to “get busy,” he proceeded to quarantine
said disease wherever he could find it in his county, and
was occupied with his duties in that behalf from about July
20 to October 1 of the year 1909. It appears that the doc-
tor came in contact personally with about 250 cases of the
disease, and devoted his time to those cases to the partial
exclusion of his other practice; that in the performance of
those duties the doctor incurred and paid necessary ex-
penses in the sum of $225; that for his own services in the
premises he charged the county supervisors the sum of
$267.50. From this latter sum there was deducted four or
five items for the quarantine cases within the proper limits
of certain towns and villages. The doctor presented his
claim to the county bhoard, and asked for its approval and
allowance. The board of supervisors rejected the claim,
and the doctor appealed from its order to the district court
for York county. On March 13, 1911, both parties in
open court waived a jury trial. After the evidence was in-
troduced the court took the case under advisement, and on
January 9, 1912, rendered a judgment in favor of the plain-
tiff and against the defendant county for the sum of
$508.60, and costs taxed at $14.75, to which finding and
judgment the defendant excepted, and has prosecuted an
appeal to this court.

The main question presented by this appeal is: Was the
plaintiff entitled to recover on the claims filed against the
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county? It is the defendant’s first contention that the
plaintiff was a member of the county board of health, and
therefore he could not employ himself, or take part in his
own employment, to perform the services in question, and
thus bind the county to pay for the same. 1n support of
this contention the defendant cites many authorities hold-
ing that one cannot recover on a contract made with a
board of which he was a member. Those authorities are
based on public policy, but they are by no means wholly in
accord on the question as applied to the services of the kind
performed by the plaintiff in this case. It appears, how-
ever, that plaintiff did not rely on any contract made with
the board of health of York county, for his action was based
on a quantum meruit for services performed by order of the
state board of health, under the provisions of section 2738,
Rev. St. 1913, which reads in part as follows: “In addi-
tion to such general and standing rules and regulations, in
cases of emergency wherein the health of the people of the
entire state or any locality therein shall be menaced by or
exposed to any such contagious, infectious or epidemic dis-
ease or diseases arising from unsanitary conditions,or when
a local board of health having jurisdiction of a particular
locality shall fail or refuse to act with sufficient prompti-
tude and efficiency in any such emergency, or in localities
wherein no local board of health shall have been estab-
lished, as provided by law, it shall be the duty of the board
to adopt and enforce such special quarantine and sanitary
regulations as the occasion and the proper protection of the
public health may require; and all necessary expenses in-
curred in the enforcement of such rules and regulations
shall be paid by the city, village or county for and within
which the same shall have been incurred.”

It appears that plaintiff, acting under the order and by
the authority of the state board of health, as provided in
the part of the section above quoted, performed the profes-
sional services and incurred the expenses certified to in his
claim ; that such services were necessary, and were actually
required in order to check the spread of the highly con-
tagious disease above mentioned, and protect, as far as pos-
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sible, its stricken victims and others. It appears that the
expenses in question were actually incurred and paid by
Doctor Shidler, and that the charge for his services was
reasonable as to its amount. In such a case we are of
opinion that plaintiff was entitled to recover. Spearman
v. Texarkana, 58 Ark. 348, 22 L. R. A. 855; Board of Com-
missioners v. Mitchell, 131 Ind. 370, 15 L. R. A. 520; Mayor
of Niles v. Muzzy, 33 Mich. 61; McBride v. City of Grand
Rapids, 47 Mich. 236; Boggs v. Caldwell County, 28 Mo.
586 ; Garrett v. Board of Commissioners, 92 Ind. 518; T'own
of Knightstown v. Homer, 36 Ind. App. 139; Aull v. G'ity of
Lexington, 18 Mo. 401; Hawthorne v. Board of County
Commissioners, 79 Kan. 295.

As we view the record in this case, the defendant was
liable to Doctor Shidler for the reasonable value of his-
services, and the expenses necessarily incurred by him in
rendering them. The judgment of the district court was
right, and is AFFIRMED

SEDGWICK, J., not sitting.

JaMES NORRIS PLUMB, APPELLEE, V. YORK COUNTY,
APPELLANT.

Froep Arrin 3, 1574, No. 17,700.

Counties: LIABILITY: SERVICES OF PHYsSICIAN. A regularly licensed
physician, who is paid a salary of $5 a month for his profes-
sional services in treating the inmates of the county poor farm
and the county jail, may recover from the county the actual
expenses incurred by him in quarantining, fumigating and sup-
pressing an epidemic of smallpox within his county, together with
a reasonable compensation for his services.

APPEAL from the district court for York county: GEORGE
I*. CORCORAN, JUDGE. Affirmed.

M. M. Wildman, for appellant.
W. L. Kirkpatrick and George M. Spurlock, contra.
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BARNES, J.

This is an appeal from a judgment of the district court
for York county in favor of the plaintiff, Doctor James
Norris Plumb, who for more than 20 years has been a duly
licensed physician practicing his profession in York
county.

It appears that the plaintiff, during the years 1907, 1908,
and part of the year 1909, was under contract with York
county to give medical attendance to the inmates of the
poor farm and the prisoners in the county jail of said
county, for which he was to receive the sum of $5 a month.
By reason of that employment he was called the county
physician. During a portion of that time and subsequent
thereto, one Stephen was chairman of the county board of
supervisors and of the county board of health. While
plaintiff was treating the inmates of the poor farm and
ecounty jail, the disease of smallpox became prevalent in
said county to such an extent that it soon became epidemic,
and the plaintiff was directed by the chairman of the
county board and board of health to quarantine all those
afflicted with that disease in said county, to fumigate their
homes, and take all necessary measures to provide for its
suppression. He commenced his services in compliance
with that order in the 1all of 1908, and continued his work
to some time in the summer of 1909. It appears that he was
called upon by the county to attend, quarantine and fumi-
gate 132 cases of smallpox. His actual expenses in con-
nection with this service were $260, and he charged the
county $726 for his professional services in that behalf.
The county board disallowed the plaintiff’s claim, and he
prosecuted an appeal to the district court. The cause was
tried wthout a jury, and the court awarded the plaintiff a
judgment for $790.35. The county excepted, and has
brought the case to this court by appeal.

The county sought to defeat the plaintiff’s claim by con-
tending that Doctor Plumb was a member of the board of
health, and therefore he could not have a return of the

.money expended by him in the suppression of the disease
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of smallpox, and neither could he have compensation for
his services rendered in that behalf.

It appears that there was no contract entered into be-
tween the county and the plaintiff for the services in ques-
tion, and there was a rule that required members of the
board of health to serve without compensation. If the
contention of the county is to prevail, then the public is
helpless to protect itself against contagious and epidemic
diseases. It is easy to understand why the members of the
board of public health should receive no compensation for
serving thereon, but it would be difficult to understand why
a physician should be called upon to serve the county in
suppressing an epidemic and contagious disease without
compensation. Many cases are cited by appellant to sup-
port the contention that an officer must perform all the
duties of the office for the compensation provided by law;
however, those cases are not decisive of this controversy.
The better rule is announced in Spearman v. Texarkana,
22 L. R. A. 855 (58 Ark. 348), where it is said: “A phy-
sician who is a member of a board of health may recover
reasonable compensation for purely professional services
which any other physician might render, rendered by him
under direction of the board of health without any express
agreement for compensation.”

In the appeal of Chairman of Board of Health v. Board
of County Commissioners, 89 Minn. 402, it was said: “A
town or village board of health, formed under the pro-
vision of the general statutes, one of whose members is a
practicing physician and surgeon, may employ such phy-
gician to act for the board in all matters requiring such
services.”

In Village of St..Johns v. Board of Supervisors, T0 N. W.
131 (111 Mich. 609), it was held: “The fact that the
health officer of a village is a member of the board of health
does not preclude such board from fixing his compensation
by agreement for services performed by him in preventing
the spread of smallpox, and the village may recover the

95 Neb. 42



658 NEBRASKA REPORTS. [VoL. 95

Moran v. Otoe County.

amount so paid him from the county, where such amount is
reasonable.” .

In City of Mankato v. County of Blue Earth, 87 Minn.
425, it was said: “The county is liable, under laws 1902
(Ex. Sess.) ch. 29, for the necessary additional salary
paid the local health inspector for extra services in locating
and combating contagious diseases.”

In Labrie v. Manchester, 47T Am. Rep. 179 (59 N. H.
120), it was held: “Where health officers of a city are em-
powered to remove persons infected with -smallpox and
helpless to a pest-house, they have implied authority to em-
ploy nurses for them at the expense of the city.”

Without multiplying the authorities, it may be said
that the plaintiff was entitled to recover the expenses ac-
tually incurred and paid by him in the suppression of the
smallpox epidemic in question, together with a reasonable
compensation for his professional services.

The judgment of the district court was right, and it is
therefore

AFFIRMED.

SEDGWICK, J., not sitting.

ANDREW P. MORAN, APPELLEE, V. OTOE COUNTY, APPELLANT.

FLep ApriL 3, 1914. No. 17,708.

Attorney and Client: COMPENSATION OF ATTORNEY FOR INDIGENT DEFEND-
ANT: ALLowaNCE BY CoUrT. The judge of the district court has
the power to allow and certify a claim for the services of an
attorney to an indigent prisoner in the supreme court, under an
appointment to defend such criminal made by him, but the
amount allowed must not exceed the sum named in section 9081,
Rev. St. 1913.

AprPBAL from the district court for Otoe county: HAR-
vEY D. TrAVIS, JUDGE. Affirmed.

W. F'. Moran, for appellant.
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Paul Jessen, contra.

BARNES, J.

This was an action to recover of the defendant the sum
of $50 alleged to be due plaintiff for services in the supreme
court in the case of Goff v. State, 89 Neb. 287.

1t appears that Goff, an indigent defendant, was charged
in the district court for Otoe county with a felony. When
the cause came on for trial the proper affidavit was filed,
and the court assigned the plaintiff as counsel to defend
him. A trial resulted in Goff’s conviction, and, after his
motion for a nmew trial had been overruled, he was sen-
tenced to a term in the state penitentiary. The plaintiff
then made application to the judge who tried the case for
the allowance of an attorney’s fee for defending Goff.
The court allowed him the sum of $50, and the same was
paid by the county. The plaintiff then took the case to the
supreme court on a petition in error. After said cause was
heard and the sentence had been affirmed by the supreme
court, the plaintiff made an application to the district
court for the allowance of an attorney’s fee for his services
rendered in the supreme court. The court allowed the
plaintiff the sum of $50, which sum was certified by the
clerk to the board of county commissioners, and was by the
commissioners rejected. The plaintiff appealed, and the
cause was tried by the district court on a stipulation of
facts. Judgment was rendered in favor of the plaintiff for
the sum of $50, and the defendant county has appealed.

The only question presented by this appeal is whether
the county of Otoe is required to pay the attorney’s fee
allowed by the judge of the district court for services in
the supreme court in defending an indigent criminal who
has been convicted and sentenced to the penitentiary.
Plaintiff is compelled to rely for a recovery upon the pro-
visions of section 9081, Rev. St. 1913, which reads as fol-
lows: “The court before whom any person shall be in-
dicted for any offense which is capital, or punished by
imprisonment in the penitentiary, is hereby authorized
and required to assign to such person counsel not exceed-
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ing two, if the prisoner has not the ability to procure coun-
sel, and they shall have full access to the prisoner at all
reasonable hours; and it shall not be lawful for the county
clerk or county board of any county in this state to audit
or allow an account, bill, or claim hereafter presented by
an attorney or counselor at law for services performed un-
der the provisons of this section, until said account, bill, or
claim shall have been examined and allowed by the court
before whom said trial is had, and the amount so allowed
for such services certified to by said court: Provided, no
such account, bill, or claim shall in any case, except in
cases of homicide, exceed $100.” It will be observed that
this statute makes no direct provision for an allowance for
services by an attorney in the supreme court. The statute
provides that the court before whom an indigent criminai
is indicted and tried may allow and certify a bill for serv-
ices of counsel in behalf of the criminal to the county
board.

In Boone County v. Armstrong, 23 Neb. 764, it was held
that the allowance for defending an indigent criminal was
not conclusive on the board as to the amount of the allow-
ance.

In Edmonds v. State, 43 Neb. 742, it was held that the
gupreme court is without authority to examine and allow
an account for services under this section. The opinion in
that case, however, contains this statement: ‘“The bill for
such services should be presented for examination and ap-
proval to the trial court.” This would seem to authorize
such an allowance. In capital cases and often in other
cases where the accused is too poor to provide counsel for
himself the court has the power, which it ought and usually
does exercise, to assign him counsel. In such case the at-
torney, being an officer of the court, is required to defend
the criminal and accept such compensation, within the
limits of the statute, as the court may allow. It has always
been the custom of the district courts of this state to ap-
point counsel, and allow him a reasonable compensation
for defending an indigent prisoner, and, while the allow-
ance made by the trial judge is not conclusive on the county
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board as to the amount thereof, still it has been the custom
to audit and pay such claims when certified and allowed by
the trial judge. It must be said, however, that the trial
court should exercise a reasonable discretion in the allow-
ance of such claims, and if he should find, on a conviction
of the defendant in the district court, the case is one which
should be taken to the supreme court, he should make an
allowance to the attorney, within the limit fixed by the
statute, for that purpose.

In the case at bar the amount allowed by the district
court is within the amount provided by the statute, and
therefore the judgment of the district court is

AYFIRMED.

O. G. LEIDIGH, APPELLEE, V. OTOE COUNTY, APPELLANT.

Frep Aprin 3, 1914, No. 17,709.

ApppAL from the district court for Otoe county: HAR-
VEY D. TRAVIS, JUDGE. Affirmed.

W. F. Moran, for appellant.
Paul Jessen and Paul S. Topping, contra.

BARNES, J.

The facts of this case are the same as those in the case
of Moran v. Otoe County, ante, p. 658, and the questions
of law are identical.

Tollowing the judgment in that case, the judgment of

the district court is
AFFIRMED.
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HENRY MOELLER, APPELLEE, V. FRANKLIN COUNTY,
APPELLANT.

Firep ApriL 3, 1914. No. 17,715.

Appeal: CoNFLICTING EvIDENCE. In an action to recover the damages
sustained by a landowner for establishing and opening a county
road over and across his land, if the evidence as to the amount
of plaintiff’s damages is conflicting, the verdict of the jury will
not be set aside unless it clearly appears to be wrong.

APPEAL from the district court for Franklin county:
ERNEST B. PERRY, JUDGB. Affirmed.

George Losey, for appellant.
H. W. Short and W. H. Miller, contra.

BARNES, J.

This cause was tried in the district court for Franklin
county on an appeal from an order of the county board
allowing the plaintiff $30 as his damages for establishing
and opening a county road over and across the plaintiff’s
land. The cause was tried to a jury, and a verdict was re.
turned in favor of the plaintiff for $150. Judgment was
rendered on the verdict, and the defendant has brought the
case to this court by an appeal.

The only error assigned in defendant’s brief is that the
verdict was excessive, and that is the only question argued
by the appellant. The evidence as to the amount of plain-
tiff’s damages was conflicting. The testimony of the wit-
nesses for the plaintiff fixed the value of the plaintiff’s
land actually taken for the road at from $30 to $150; while
some of the witnesses for the county testified that the plain-
tiff’s land was actually benefited by the establishment of
the road. It appears that on the line of the highway was a
private bridge constructed by plaintiff, and that bridge was
taken and-appropriated by the county for the public use.
The testimony showed that it would cost about $200 to con-
struct a bridge over the stream crossed by the highway.
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The value of the bridge, whatever it was, should have been
awarded to plaintiff and included in his damages. There-
fore we are unable to say that the verdict was so excessive
as to entitle the defendant to a new trial. As has often
been decided by this court, when the evidence is conflicting
a verdict of the jury will not be set aside unless it is shown
to be clearly wrong.
The judgment of the district court should be, and is,
AFFIRMED.

LerToN, FAWCETT and HAMER, JJ., not sitting.

NEMAHA VALLEY DRAINAGE DISTRICT, APPELLANT, V.
THOMAS B. STOCKER, APPELLEE.

FiLep ArpriL 3, 1914. No. 18,262,

1. Costs: Review: BILL oF ExXCEPTIONS. On appeal from a judgment
of the district court on a motion to retax costs on account of the
inclusion of unnecessary matter in the bill of exceptions, record
examined, and judgment of the district court sustained.

: INTEREST. In such a case interest should not be computed
on the amount paid for the bill of exceptions before the entry
of the final judgment on the mandate.

ApPPEAL from the district court for Nemaha county:
JOHN B. RAPER, JUDGE. Affirmed.

Kelligar & Ferneau, for appelldnt.
T. R. P. Stocker, contra.

BARNES, J.

This is an appeal from an order of the district court for
Nemaha county, retaxing the costs in the case of Nemaha
Valley Drainage District v. Stocker, 90 Neb. 507.

When the mandate was received by the district eourt,
the former judgment having been reversed, the costs were
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taxed to the drainage district, the appellee. A dispute
having arisen over the amount which should be taxed for
the bill of exceptions, the appellant, Stocker, filed a motion
to retax that item of costs. The motion was resisted by
the drainage district. On the hearing Stocker produced his
affidavit, which showed that in order to perfect his appeal
to this court he was required to pay, and did in fact pay,
the court reporter the sum of $175 for the bill of excep-
tions. His affidavit was received in evidence, and there-
upon Stocker claimed that he was entitled to have refunded
to him the $175 which he paid for the bill on February 1,
1910, with interest at 7 per cent. from that date. The
drainage district produced the affidavit filed by Stocker in
the original drainage proceeding, the original bill of ex-
ceptions on which the cause was heard in this court, and
the oral testimony of the court reporter who took the evi-
dence in the district court, and who furnished the bill of
exceptions. By the evidence it was shown that the cases of
Thomas B. Stocker, George F. Marconit, Benjamin F.
Skeen and H. F. Higgins, all separate cases against the
drainage district, were tried together in the district court,
and it was agreed that if either of the parties desired a bill
of exceptions the original exhibit 12 and the transcript ex-
hibit 2 might be used as a part of the bill without recopying
the original exhibits. It was further shown that it would
cost $18 to reproduce the other evidence which was not re-
quired to be duplicated. Thereupon both parties rested,
and the court, on consideration of the evidence and facts
relating to the appeal, ordered that the costs be retaxed,
and that Stocker recover of the drainage district the $175
he was required to pay for the bill of exceptions in order
to perfect his appeal, with interest thereon from November
22, 1912, the date of the entry of the final judgment in said
cause.

It is contended by the drainage district that it had fur-
nished certain of the exhibits used in evidence on the trial
in the district court, and it should not be required to pay
for furnishing the copies thereof which the reporter pre-
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pared in order to complete the bill of exceptions. It was
not disputed, however, that Stocker had been required to
pay for the same in order to procure the bill, and it is not
clear from the evidence that it was unnecessary to include
the exhibits therein. Therefore, we are of opinion that
Stocker was entitled to have the amount paid for the bill
refunded to him, with interest, as provided by the order of
the district court.

On the cross-appeal it was contended that Stocker was
entitled to interest from the time when he paid for the bill
of exceptions. Answering this contention, it is sufficient
to say that it would be inipossible to determine which
party would be required to pay the cost of the bill of excep-
tions before the cause was finally decided by this court,
and until that time the money would not be due and pay-
able to the successful party to the litigation. It follows
that interest on that item of the costs should be computed
from the entry of the final judgment in the district court.

As we view the record, the judgment of the district court
is right, and is )

AFFIRMED.
FAWCETT, J., not sitting.

STATE BANK OF NEBRASKA, APPELLEE, V. SEWARD COUNTY,
APPELLANT.

FIiLep ApriL 3, 1914, No. 18,448,

1. Taxation: EQUALIZATION: APPEAL: ISsUEs. On appeal from an
order of a board of equalization in the matter of assessment of
property for taxation, the cause must be tried on the questions
raised by the complaint before that tribunal. Nebraska Telephone
Co. v. Hall County, 75 Neb. 405.

2. : : : . In making up the issue for the
trial of such an appeal, the district court, on motion, should strike
from the pleadings all mew matters not put in issue before the
board of equalization.
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! ASSESSMENT: CAPITAL STOCK OF BANKS. The law requires
the assessor to determine and settle the true value of the capital
stock of every bank or banking association, loan and trust or
investment company. For that purpose he should require a com-
plete statement of the proper officer under oath, showing the num-
ber of shares of the capital stock and the value of such shares.
He should also examine the last report made to the authorities
by such institution pursuant to law. If he has reason to believe
that these statements and reports fail in any respect to show the
actual value of the assets, he should examine the officers of the
bank, association, or company, under oath, in determining and
fixing the true value of such stock. If the stock has a market
value, he must consider that, and he must also consider the
surplus and undivided profits. But he is not concluded by his
consideration of the foregoing items, for he must find the true
value of all the assets for himself.

4. : : . All property and assets and everything
of value are included in the true value of the stock, and as
against such true value the bona fide mortgages on real estate on
which the mortgagors have paid or agreed to pay the taxes must be
deducted, and the remainder assessed as capital stock. First Trust
Co. v. Lancaster -County, 93 Neb. 795.

POWER To CHANGE. A board of county commis-
sioners sitting as a board of equalization, without notice to the
taxpayer, and without complaint that his property was assessed
too low, is without jurisdiction to change the assessment as
returned by the county assessor.

ArpPEAL from the district court for Seward county: Eb-
WARD E. Goop, Junee. Affirmed.

Edwin Vail, Grant G. Martin, Attorney General, George
W. Ayres and Frank E. Edgerton, for appellant.

Norval Bros., J. J. Thomas and H. D. Landis, contra.

Barnes, J.

This is an appeal from a judgment of the district court
for Seward county in the matter of the assessment of the
property of the State Bank of Seward, Nebraska, for taxa-
tion for the year 1913. It appears thatin May of that year
the bank, by its cashier, made the following return of its
property to the county assessor for taxation:
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“Name. The State Bank of Nebraska.
Location. Seward, Nebraska.

Capital stock ............. ... ... oa... $35,000.00
Number of shares ($100 each) ........... 350
Surplus ...t i 8,000.00
Undivided profits ...................... 3,201.85
Total book value ....................... 46,201.85

or $132.00 per share.
Market value per share, $
I, Harry D. Landis, cashier of said bank, do solemnly
swear that the foregoing statement, with list of stock-
holders attached thereto, is true and correct this 1st day of
April, 1913.

Harry D. LANDIS, Cashier.
Subscribed in my presence and sworn to before me this
day of , 191—.°

Attached to the schedule was the following entry in sub-
stance made by the county assessor:

Actual value $46,200, assessed value $9,240, penalties
$ ; board of equalization $—— Attached to and made
a part of the schedule of the bank is exhibit A, which is a
statement of the deduction claimed by the bank in the form
of mortgages on real estate, with the affidavit of the cashier
as follows: “Each mortgage was given, executed, and filed
after the 1st day of July, 1911, and before the 1st day of
April, 1913, as aforesaid; that each of said mortgages is
upon Seward county real estate, and the value of each and
every piece of real estate covered by said mortgages con-
siderably exceeds the value of said bank’s mortgage there-
on, and that each and every mortgage aforesaid provided
that the mortgagor should pay the taxes levied thereon, and
contained the following provision, ‘and shall pay all taxes
and assessments levied upon said real estate, including all
taxes and assessments levied upon this mortgage, or the
debt secured by this mortgage;’ that each and every mort-
gagor giving and executing said mortgages aforesaid has
paid or caused to be paid the taxes on said mortgage ac-
cording to said agreement in said mortgage contained;
that each of said mortgages represent bona fide loans
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made by the bank. Affiant further says that, according to
the laws of the state of Nebraska, said bank is justly en-
titled to have said mortgages amounting in the aggregate
to the sum of $34,026, considered as an interest in real
estate for the purposes of assessment and taxation, and de-
ducted as real estate and tangible property otherwise
taxed from the said capital stock of said bank as listed in
said return for said bank hereto attached for the year
1913.”

There was a copy of the last report made by the bank
attached to the schedule, as requested and required by law.
It appears that the assessor found the actual value of the
bank stock to be $46,200, which was $1.85 less than the
book value thereon returned to the assessor, and fixed the
assessed value at $9,240, without making any allowance or
deductions whatever on account of the $34,026 of the capi-
tal stock of the bank invested in real estate mortgages as
listed in said exhibit A.

The bank, on June 11, 1913, filed a written complaint
and protest duly verified against the assessment with the
county board of equalization, claiming a reduction of the
$34,000 loaned on real estate mortgages, as set forth in
exhibit A attached to its schedule. On June 12, 1913, the
county board of equalization considered the complaint and
protest of the bank, and caused to be made the following
record: “The protest and complaint of the State Bank
of Nebraska of Seward, Nebraska, was read, asking for a
deduction from the assessment as made by the county as-
sessor. Moved and carried that the assessment as made
by the county assessor on the State Bank of Nebraska re-
main as it is.” Thereupon the bank duly prosecuted an
appeal to the district court, where it filed its petition ask-
ing the court to reverse the order of the county board
" of equalization, and allow the exemption claimed in exhibit
A attached to its schedule. The county filed a motion to
require the bank to make its petition more definite and
certain, and a motion to dismiss the appeal, both of which
were overruled by the court, and the county excepted.
Thereupon the county filed an answer, in substance, as
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follows: Comes now the appellee and, for answer to the
petition of the appellant herein filed, denies each and every
allegation therein contained not hereinafter admitted, con-
troverted, or modified; admits that appellant made a re-
turn to the county assessor, and alleges that said return is
truly set out in the transcript in this case; admits that
plaintiff filed a complaint with the county board of equali-
zation at the time and in the manner and form set out in
the transcript; and that on the 12th day of June, 1913, the
board entered an order, as set out in the transcript, which
is the order above referred to.

Appellant admits the allegation of paragraph 6 of the
petition. Then followed certain allegations to the effect
that the amount fixed by the county board of equalization
and assessment as the aggregate value of the bank stock for
the purposes of taxation for the year 1913 is no larger or
greater sum than the actual real or true value of said stock
after deducting said actual real and true value of the aggre-
gate amount of said mortgages. Other allegations were
contained in the answer touching the real value of the
property of the bank, and it was alleged that the appellant
was not entitled to have its assessments as fixed by the
board at the sum of $46,200 reduced by the deductions
therefrom of the amount of said mortgages for the reason
that without such deduction the value of the stock for the
purposes of taxation for the year 1913 was no more or
greater than the fair, reasonable and just value of said
property for the purposes of taxation and assessment.

The bank filed a motion to strike from the answer all the
remaining portion thereof following the admission of the
allegations of paragraph 6, because the same was redund-
ant, irrelevant and immaterial, and tendered an issue not
raised before the board of equalization. The motion was
sustained, and the county excepted to the ruling. There-
upon a trial was had to the court upon the pleadings. The
testimony of T. C. Beck, the county assessor, was taken,
and he testified that he had made the assessment of the
bank, and in so doing made no deduction whatever on ac-
count of real estate mortgages owned and held by the bank.
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This was all the evidence that was introduced, and there-
upon the court found the issues in favor of the bank; that
it was entitled to have deducted from $46,200 the value of
its capital stock for the purposes of assessment for the
vear 1913 the sum of $34,026, the aggregate amount of
real estate mortgages owned and held by the bank. TFrom
this judgment the county has brought the case here by
appeal.

It is contended by the appellant that the court erred in
overruling the motion to require the bank to make its
petition more definite and certain by setting out the true
value of the shares of its capital stock, the market value
thereof, the average amount of its loans and discounts duar-
ing the fiscal year, also other resources of earnings, and the
net amount of its actual earnings during the last fiscal
year. This was an attempt to require the district court to
revalue and reassess the property of the bank for taxa-
tion. The court had no authority to do this. The proper
place to procure a revaluation and reassessment of the
property was before the board of equalization. The county
authorities having neglected to require such a statement
when the matter was being considered by the board, there
was no authority to require such a statement on the ap-
peal to the district court.

It is further contended that the court erred in refus-
ing to dismiss the appeal for want of jurisdiction. The
complaint filed before the board gave that tribunal juris-
diction to determine the matter of the deduction of the
amount of the mortgages owned by the bank from the value
of its capital stock. The board took jurisdiction of the
complaint, and made its order, from which the bank ap-
pealed. This gave the district court jurisdiction, and the
motion to dismiss the appeal was properly overruled.

It is also contended that the court erred in sustaining
the motion of the bank to strike from the answer the alle-
gations relating to matters not in issue before the board
of equalization and assessment. Section 6440, Rev. St.
1913, which provides for appeals to the district court from
the action of the county board of equalization, reads as
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follows: “The court shall hear the appeal as in equity and
without a jury, and determine anew all questions raised
before the board which relate to the liability of the prop-
erty to assessment, or the amount thereof.” This section
was considered by this court in Nebraska Telephone Co. v.
Hall County, 75 Neb. 4035, where it was held: “On appeal
from an order of a board of equalization in the matter of
the assessment of property for taxation, the cause must be
tried on the questions raised by the complaint before that
tribunal.” To the same effect are First Nat. Bank v. Web-
ster, 7T Neb. 813, and Reimers v. Merrick County, 82 Neb.
639.

In the case at bar the assessor had returned the schedule
of the bauk to the county board, with his valuation and as--
sessment fixed thereon. By his return he had refused to
deduct the mortgages owned by the bank as returned by its
affidavit attached to the schedule. The bank thereupon
filed its complaint asking the county board of equalization
and assessment to make the proper deduction. That was
the only matter presented to the board for determination.
According to the record, that was the only matter passed
upon by the board when it made its order refusing to
grant the request made by the bank, and, under the rule
announced in the foregoing cases, that was the only matter
that could be considered by the district court. It follows
that the motion to strike the allegations from the answer
was properly sustained.

This brings us to the consideration of the main question
presented by this appeal. Under section 6351, Rev. St.
1913, mortgages on real estate for the purpose of taxation
should be deducted from the capital stock of banks and
trust companies, and the remainder assessed as capital
stock. Flirst Trust Co. v. Lancaster County, 93 Neb. 795.
The facts are practically the same in both cases, and the
opinion in that case clearly settles the question involved on
this appeal in favor of the bank. It may be possible that the
bank is, to some extent, escaping taxation; but the court,
under the circumstances, cannot grant the county any re-
lief. If it was believed by the assessor, or the county au-



672 NEBRASKA REPORTS. [VoL. 95

Moses v. Mathews.

thorities, that the assessment was inequitable and unjust,
the board of equalization should have given the bank no-
tice of the fact that it would proceed to reassess its prop-
erty. This was not done, and without such notice the
board could not raise the assessment, but was bound by the
schedule returned by the assessor. When the assessment
was returned, the case of the First Trust Co. v. Lancaster
County, supra, had not been decided, and it is quite appar-
ent that the taxing authorities of Seward county assumed
that the real estate mortgages of the bank could not be de-
ducted from the amount of its capital stock, and hence no-
effort was made to reassess the property of the bank.

As we view the record, there was nothing for the court to
do but to render a judgment in favor of the bank, deduct-
ing the amount of its real estate mortgages from the value
of its capital stock, and the judgment of the district court
is therefore

AFFIRMED.

Fawcerrt, J., not sitting.

DaAvip E. MOSES, ADMINISTRATOR, APPELLEE, V. ALEXANDER
L. MATHEWS, APPELLANT.

Frep Aprin 3, 1914. No. 17,595.

1. Master and Servant: NEGLIGENCE OF SERVANT: LIABILITY OF MASTER.
A master is liable for the consequences of the negligent conduct
of his servant, committed within the apparent scope of his em-
ployment, although the particular act complained of was un-
authorized by the master, and was done in disobedience to his
command.

9. Pleading: OBsEcTIONS. Objection that a petition is not sufficiently
gpecific comes too late after trial and verdict, where tl{e general
allegations are sufficient to support the relief prayed for.

3. Death: EvIDENCE: TABLES OF Expectancy. The law does not re-
" quire the production of tables of expectancy in order to prove the
probable duration of human life. Such eviderice, if tendered, is not
conclusive, but may be received and considered with other evi-
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dence in the case bearing upon the question of the probable con-
tinuance of life of the injured person.

4. Appeal: DEaTH: DaMAGES. In an action to recover for the loss to
a husband of the services of a wife, it is not essential that the
exact money value per day, week or month, of her services be
proved with mathematical certainty. If the wife is able to per-
form ordinary household duties, the lack of such services consti-
tutes an element of damages. Ordinarily, the matter must be left
to the good judgment and ordinary common sense of the jurors,
considering the circumstances of each case, and, unless the
verdict is manifestly unjust and excessive, it will not be disturbed
on appeal.

5. Death: SALE oF PoISON BY MISTAKE: LIABILITY: INSTRUCTION. Where
an agent, who was sent to purchase a simple remedy, was given
by mistake a poison, from the taking of which his principal died,
an instruction which states in substance that, unless the agent
disclosed to the seller that he was purchasing it for his principal,
an action for the death of the principal could not be maintained,
was properly refused.

APPEAL from the district court for Custer county:
BRUNO O. HOSTETLER, JUDGE. A ffirmed. .

Sullivan & Squires, for appellant.
Silas A. Holcomb and W. F. Critchfield, contra.

LETTON, J.

Action for death by wrongful act. Plaintiff recovered a
verdict and judgment for $1,500, and defendant appeals.
The plaintiff is the administrator of the estate of his de-
ceased wife, Etta L. Moses. He sues for the benefit of him-
self, and the mother of deceased, as next of kin. The action
was originally brought against Dr. Mathews, Mrs. Mathews
and Barber. It was voluntarily dismissed as to Mrs. Math-
ews. The court by a peremptory instruction directed the
jury to return a verdict in favor of Barber, on the ground
that he was a minor when the transaction occurred.

The petition charges negligence in selling tartar emetic
as cream of tartar, and in negligently failing to label the
substance sold as poison. The answer denies the authority
of Christopherson to sell drugs, and pleads facts as to the

95 Neb. 43



674 NEBRASKA REPORTS. [VoL. 95

Moses v. Mathews.

death of the deceased which would go to the mitigation of
damages.

The defendant, who is a practicing physician, in Septem-
ber, 1910, was in partnership with one Barber in the drug
business in Callaway. Dr. Mathews’ time was principally -
devoted to the practice of his profession, and Barber looked
after the drug store. The firm employed one Christopher-
son, a young man ahout 18 years of age, as a clerk in the
store. He was not a registered pharmacist. On September
17, 1910, Mrs. Moses, with her brother, Samuel Sterner,
drove in front of the drug store, and at her request Sterner
went into the store and asked Christopherson, who was the
only person in the store at the time, for ten cents worth of
cream of tartar, which Mrs. Moses used occasionally for
stomach trSuble. Christopherson by mistake delivered to
him tartar emetic, wrapping the same up in an ordinary
paper package without a label. Sterner gave the package
to Mrs. Moses, who put it in her handbag. That evening,
just before retiring, she dissolved a spoonful in water
and drank it. Shortly afterwards she was taken violently
ill, and after severe suffering died the next day. The medi-
cal testimony indicated that the cause of her death was
poisoning with tartar emetic.

The first point sought to be made by defendant is that,

since the evidence shows that Christopherson was forbid-
den to sell drugs, his act was outside the scope of his au-
thority, and that therefore his principal is not liable. He
admits that there is an exception where the servant com-
mits an injury while acting within the apparent scope
of his authority, and that this apparent scope must be de-
termined by the facts in evidence. The evidence shows that
at the time the purchase was made Christopherson was in
sole charge of the store. There is no proof that Mr. Sterner
knew, or had any reason to surmise, that there was any
11n11tat10n upon his authority. If one enters a store and
finds a person apparently in charge, in the absence of no-
tice to the contrary, he has a right to presume that such
person is authorized to sell any ordinary article of mer-
chandise kept for the purpose of sale, and to rely upon hinr
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procuring and furnishing the article asked for. It is a
matter of common knowledge that there is a class of
chemical preparations, such as bicarbonate of soda, chlo
ride of lime, copperas, and cream of tartar, which, while in
one sense drugs are in such general use for domestic and
other purposes as often to be sold in general stores in the
smaller towns, and which require no special skill or knowl-
edge to sell. It may be doubted under the evidence whether
the clerk was exceeding his actual, and he was not exceed-
ing his ostensible, authority. Even though the clerk dis-
obeyed his instructions, it is a settled principle that a mas-
ter is liable for the consequences of the negligent conduct
of his servant, committed in the course of his employment,
although the particular act complained of was unauthor-
ized by the master, and was done in disobedience to his
commands. Wickham v. Walcott, 1 Neb. (Unof.) 160;
- Weber v. Lockman, 66 Neb. 469 ; Barrett v. Minneapolis,
St. P. & 8. 8. M. R. Co., 106 Minn. 51, 18 L. R. A. n. s. 416,
and collection of cases upon this point found in the note to
the latter case. '

The next point argued is that there is no proof presented
to show that Mrs. Moses’ mother depended upon her for
support or was injured by her death. This is true; but by.
the instructions the amount of plaintiff’s recovery was lim-
ited to compensation to the husband for the loss of his
wife’s services.

It is next objected that the petition does not state a
cause of action in favor of the husband; the position taken
being that it is not sufficiently specific as to the wife’s ca-
pacity to work, the value of her services, and the expect-
ancy of the parties. This objection comes too late after
trial and verdict. The general allegations are sufficient.
If the defendant desired a more specific statement, he
should have moved for it before the trial.

It is next argued that the evidence does not support the

“verdict in several respects—that there was no proof of the
expectancy of the husband; that plaintiff did not prove the
value of the wife’s counsel, or her labor and assistance, and
the probable cost of maintaining her; that there was no
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proof of the wife’s business capacity, or any other fact upon
which the jury could predicate a money damage; and no
proof that the substance taken by Mrs. Moses was that pur-
chased from Christopherson. '

As to the proof of the husband’s expectancy, the law does
not require the production of tables of expectancy in order
to prove the probable duration of human life. They are
permitted to be used as tending to throw some light upon
the question, but it would be imputing gross stupidity to a
jury if a court should hold that it was incapable of form-
ing a reasonable estimate as to the age of a party to a suit
who testifies before them upon the witness-stand, and as
to the average duration of human life. Even with the aid
of tables of expectancy, such an estimate is largely con-
jectural but it is acted upon by each of us in daily life.

We are satisfied that the circumstantial evidence that
her death resulted from taking the tartar emetic given
Sterner is sufficiently strong to convince any reasonable
mind.

It is complained that it was error to admit in evidence
the Carlisle table as to the expectancy of the deceased, for
the reason that she suffered from a serious heart trouble at
the time of her death. We will consider this complaint in
connection with the assignment that there is no proof of any
facts upon which the jury could predicate money damages
to the husband. It is shown that Mrs. Moses was nearly 43
years old, and that though she was not in robust health she
had been able for several years to assist her husband upon a
farm in Oklahoma, and after the family moved to Nebraska
to do light housework and to aid in caring for the home
in Broken Bow. There was evidence derived from a post
mortem examination that the deceased was suffering with
valvular heart trouble, and medical testimony that with
over exertion by one suffering with such a condition it
might terminate fatally at any time, but that with proper
care such a person might live for years. There was tes-
timony also that deceased had symptoms indicating the
existence of chronic Bright’s disease, and that of medical
experts, to whom the symptoms were described, that in all
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probability she could only live a few months. THe jury
were properly instructed that the evidence furnished by the
table was not conclusive, but might be received and con-
sidered with other evidence in the case, and that “its
statement as to expected duration of life might be varied,
strengthened, weakened, or entirely destroyed by other com-
petent evidence on the question of the expected continu-
ance of life of the injured party.”

The ascertainment of pecuniary damages in suits of this
nature is often exceedingly difficult, and depends upon fu-
ture contingencies, such as attend the existence of human
life. The exact pecuniary loss to plaintiff is impossible of
ascertainment. It is obvious that, if the wife was able to
perform the ordinary household duties, the lack of such
services would constitute an element of damages. Mere
proof of the value of services of a housemaid or house-
keeper might not be sufficient, and in ordinary cases the
matter must be left to the good judgment and ordinary
common sense of the jurors, considering all the circum-
stances of each case. If the testimony of Dr. Mullins and
that of the other experts based thereon is true, the verdict
is excessive, since one year would be the limit of the prob-
able duration of life of deceased according to their testi-
mony ; while, on the other hand, if the testimony of other
witnesses as to her condition is believed, she might have
lived for years by being careful. This is the point in the
case upon which we have had most hesitation, but we are
not prepared to say upon the whole testimony that the
verdict was excessive, and to substitute our judgment
for that of the jury in this regard. Denver & R. G. R. Co. ¢.
Gunning, 33 Colo. 280, 80 Pac. 727; Tiffany, Death by
Wrongful Act. (2d ed.) sec. 163, and cases cited.

The complaint that it was error to dismiss Barber out of
the case on the ground of his being a minor is untenable.
If the partnership was liable at all Barber and Mathews
were joint tortfeasors.

Complaint is made of the refusal to give instruction No.
7 requested by the defendant. We find no instruction
bearing this number in the record. Probably instruction
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No. 1 is meant, which stated substantially that, unless the
deceased’s brother disclosed to the drug clerk that he was
purchasing it for her, or any other person than himself, the
deceased could not recover, and therefore that her husband
could not recover. This instruction was properly refused.
The brother was acting as agent for Mrs. Moses, and both
Sterner and she had a right to believe that the article sold
was that which was asked for. The fact that the principal
was undisclosed does not change the liability.

We find no prejudicial error in the supplemental points
presented. Taking the whole record together, the case
seems to have been fairly tried, and the judgment of the
district court is

AFFIRMED.

BARNES, Rosi and SEDGWICK, JJ., not sitfing.

WALLACE M. BOON, APPELLANT, V. HERBERT E. GOOCH
ET AL., APPELLEES.

HENRY CAMPRELL, APPELLANT, V. HERBERT II. GOOCH
) ET AL., APPELLEES.

FiLep ArriL 3, 1914, Nos. 17,597, 17,598.

Gaming: GraIlx OpriONS: RECOVERY or Losses. The courts of this
state, prior to the enactment of a statute upon the subject, held
that a contract to operate in grain options, to be adjusted according
to advances in market value, and without the intention of either
party that any grain should actually be bought or sold or delivered,
is a contract for gaming transaction, against good morals and
public policy, and have consistently refused to lend their aid to
either party to such a transaction. In 1907 an act was passed
making the keeping of a bucket-shop unlawful, and imposing a
penalty upon any person keeping or operating ome. Held, That
the enactment of this statute did not affect the previous doctrine
of this court, and that an action to recover the amount paid to
a bucket-shop keeper as margins cannot be maintained.

APPEAL from the district court for Seward county:
BENJAMIN F. Goop, JUDGE. Affirmed.
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J.dJ. Tl;omas, for appellant.
Charles S. Roe, contra.

LETTON, J.

This was an action to recover money alleged to have been
paid as margins in a bucket-shop. A general demurrer
was filed to the petition, which was sustained by the trial
court, and the action dismissed. Plaintiff appeals. The pe-
tition in substance sets. forth that the defendants kept a
bucket-shop for the pretended buying and selling of shares
of stocks, bonds, and of certain commodities on margins.
Its language follows that of section 226a, criminal code
(1907), which was in force at the time the transaction oc-
curred. By this section in substance it is made unlawful
to carry on a bucket-shop, office, or store where the pre-
tended buying or selling of shares of stocks or bonds of
petroleum, grain, provisions, or other products, on margins
or otherwise, is without any intention of receiving and
paying for the property so bought, or of delivering the prop-
erty so sold. The keeping of all such places is prohibited.
Persons or corporations guilty of violating the section are
upon conviction punishable by fine or imprisonment, or
both. It is alleged that plaintiff paid the defendants cer-
tain sums of money at different dates as margins, which
were merely wagers on the future price of commodities,
and were so understood by both parties, and that defend-
ants took and kept the same.

The plaintiff insists that the prohibitions and penalties
of this act are all against the bucket-shop keeper. That it
does not penalize the patron of the bucket-shop, nor make
the transaction on his part unlawful; that consequently
the parties are not in pari delicto, and under the rule of
Becker v. Wilcoz, 81 Neb. 476, he may recover the money
lost. He admits that, where parties are in pari delicto, the
courts have usually refused relief to either, but insists that
the rule is illogical and operates to the benefit of the guilty
party by permitting him to retain the benefits of his wrong-
doing, and thus rewards the party guilty of the greater
moral turpitude.
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The defendants take the position that the parties to the
contract are in pari delicto; that such a contract is against
public policy and public morals; and that no court will
lend its aid to a cause of action which is based upon an
immoral and illegal transaction of the nature pleaded by
the plaintiff.

The question as to the nature of transactions of this kind
first came before this court in Rudolf v. Winters, 7 Neb.
125, which was an action to recover upon a due bill given
for margins. It was said in the opinion: “The test in
such cases is whether the party requires the aid of the il-
legal transaction to establish his claim; and, if he cannot
proceed without showing that he has broken the law, the
court cannot assist him, whatever may be his demand.”
Part of the syllabus is as follows: “A contract to operate
in grain options to be adjusted according to the differences
in the market value thereof, is a contract for a gambling
transaction which the law will not tolerate. It is contra
bonos mores, and against public policy. Whenever a claim
is bottomed on an immoral or illegal transaction, no right
whatever can be founded upon such contract which the
law will sanction or the courts maintain.” This doctrine
has been strictly followed ever since. Sprague v. Warren,
26 Neb. 326, 335; Watte v. Wickersham, 27 Neb. 457 ; Mor-
rissey v. Broomal, 37 Neb. 766, 784 ; Rogers & Bro. v. Mar-
riott, 59 Neb. 759; Mendel v. Boyd, 3 Neb. (Unof.) 473.
The rule is practically a part of the American common
law. Note on p. 758, 1 Am. St. Rep., to Crewford ov.
Spencer, 92 Mo. 498.

It will be seen that this view has prevailed for more than
35 years, and that the courts of this state have consistently
refused to lend their aid to either party in such transac-
tions. The enactment of the statute of 1907 imposing a
penalty upon the bucket-shop keeper in nowise operated
to change the nature of the contract or the relations of the
parties. The fact that a penalty was attached to the keep-
ing of a bucket-shop by the later statute, it seems to us, is
immaterial in this connection. The transaction was illegal
wherever conducted. Tn order to take the position of plain-
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tiff, we would be compelled to say that, while before the
passage of this statute both parties to the transaction were
equally guilty, by its passage the individual whose cupidity
and love of gain led him to risk his money upon such a
venture became purged of his offense, and an innocent
party favored by law, while his partner in wronvdomg re-
mained guilty. We cannot so hold.

Becker v. Wilcox, 81 Neb. 476, upon which plaintiff re-
lies, is not a parallel case. The principle that parties in
pari delicto cannot be aided by the court is specifically ad-
hered to in the opinion. It was held that, since the sale
of lottery tickets was not prohibited at common law, and
since the statute made the sale illegal, but not the purchase,
it was the intent of the law to protect the buyer against
the seller, and hence they were not equally criminal. This
reasoning is not applicable in this case, since the premises
on which the conclusion rests are not identical. It may
be questioned whether the attention of the court was di-
rected, or whether sufficient force was given, in this case,
to the provisions of section 224 of the criminal code, which
made the existence of a lottery illegal. The cases of Farm-
ers’ Cooperative Shipping Ass’n v. Adams Grain Co., 84
Neb. 752, and Jves v. Boyce, 85 Neb. 324, both involving the
question in this case, have been decided since Becler v.
Wilcoz, supra. The identical point is decided in the Jves
case. This was an action to recover money paid to defend-
ant, who was operating a bucket-shop. Plaintiff based her
right to recover upon two grounds: First, that she was
entitled to recover under the common law; and, second,
that she had a good cause of action under section 214 of
the criminal code; but the court held against her on both
contentions.

We think it needless to review the cases from other
states cited in the interesting brief of plaintiff.

The judgment of the district court is

AFFIRMED.

BARNES, ROSE and SEDGWICK, JJ., not sitting. -
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MAGGIE E. WARNER, APPELLEE, V. CITY OF WAYNE, AP-
PELLANT.

FiLEp ApriL 3, 1914. No. 17,604,

1. Appeal: BuL orF Exceerions. The court will not review alleged
error in the exclusion by the trial court of certain drawings when
the tendered exhibits are not made a part of the bill of excep-
tions.

: CoNFLICTING EvVIDENCE. A verdict on conflicting evidence,
approved by the trial court, will not ordinarily be disturbed in the
appellate court.

3. Trial: REFUSAL OF INSTRUCTIONS. It is not error to refuse an
instruction where the legal principle embodied therein has been
fully stated to the jury in another instruection.

4. Municipal Corporations: DEFECTIVE SIDEWALK : CONSTRUCTIVE NOTICE.
Where a walk, about 150 feet long, was old, and was dilapidated
over such a portion of its length that its defective condition
was clearly visible, and had so remained for a long time, the city
was chargeable with constructive notice that the whole walk was
unsafe. The fact that a portion of it at one end, upon which
the plaintiff fell, seemed to a casual observer to be in good con-
dition upon the surface did not relieve the city from using rea-
sonable diligence to keep such portion in reasonable repair.

APPEAL from the district court for Wayne county:
ANsON A. WELCH, JUDGE. Affirmed.

C. H. Hendrickson and A. R. Davis, for appellant.
F. 8. Berry, contra.

LETTON, J.

This is an action for damages for personal injuries sus-
tained by reason of plaintiff’s fall upon a defective side-
walk in the city of Wayne. Plaintiff recovered a judg-
ment for $500, and the city appeals.

The petition is in the usual form, except that it alleges
that at the time she fell the plaintiff was pregnant, and
she suffered a miscarriage as a result of the fall. The an-
swer is a general denial, with a plea of contributory negli-
gence.
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A former street commissioner of the city testified that
he made an examination of the walk upon the block where
the plaintiff fell in the spring of 1910; that it was a board
walk nailed upon stringers, and that the stringers were
rotten in places and some of the boards were gone; that
there were some of the places upon the walk that Were bet-
ter; and that he made a written report of its condition
to the city clerk; and that before this time he had told the
chairman of the street-and alley committee of its defective
condition. The plaintiff, who is a married woman 38
years of age, testified that she had five children, the young-
est of whom was 21/, years old; that up to the time of her
fall she had been in good health and able to perform all of
her housework, and had never suffered a miscarriage or
abortion; that on the 19th of August, 1910, she was re-
turning home about noon, walking with another woman,
side by side, and that as they walked a board flew up, which
tripped her, causing her to fall; that her knee was bruised,
and she suffered a pain in her side and abdomen; that she
told her husband about it when she reached home, but
went back to her work in the afternoon; that she was then
pregnant; that a few days afterwards she began to flow;
that a physician was called, but she flowed more or less all
the time until November 10, when she was taken to the hos-
pital in Sioux City, where she suffered a miscarriage ; and
that since she fell her health has been poor, and she is still
unable to do her usual work. On cross-examination she
testified that she had been passing over this walk several
times a day ; that she knew that there were rotten stringers
in it and some boards missing, but that the condition of the
walk at the place where she fell looked all right; that any .
one passing over that part would not observe any defects
in it. While the plaintiff’s evidence as to the defective
condition of the walk was disputed, we think it was suffi-
cient to justify the jury in finding in her favor upon that
issue.

The defendant insists that, because about 30 feet of the
walk at the point where plaintiff fell appeared upon the
surface to be in good order, it was not charged with notice
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of the defective condition at that point, and that it was not
its duty to search for defects, under the rule announced
in City of Omaha v. Kochem T4 Neb. 718, that a city will
not be charged with notice of a latent defect in a sidewalk.
This principle was applicable to the facts in that case
where the fall resulted from stepping upon the cover of a
scuttle-hole which appeared to be safely in place, but it is
not applicable here. The old walk was 150 feet long, a por-
tion of the boards were gone, and the fact that it was old
and out of repair was clearly visible. The portion upon
which the plaintiff walked seemed sound to an ordinary ob-
server. If the city had used proper and reasonable care, it
must have ascertained that the portion which seemed safe
upon the surface was also defective. We think the age and
general condition of the walk was sufficient to charge the
city with notice of defects over its whole length. Anderson
v. City of Albion, 64 Neb. 280.

" Complaint is made as to instructions given as to the
measure of damages. The court instructed the jury very
fully with regard to the respective rights and duties of both
plaintiff and defendant and as to the measure of damages.
We find no error in these instructions.

Several doctors testified that they believed that the
cause of the miscarriage was marginal placenta preevia,
while Dr. Blair, the plaintiff’s family physician, testified
that in his opinion the fall was the direct cause of the mis-
carriage. There is a direct conflict in the evidence of Mrs.
Warner and some of the other witnesses as to whether she
had suffered from hemorrhages and pain in the region of
the uterus before the time that she fell. If the testimony of
these witnesses was credited by the jury, it would support
the view of the physicians who testified that in their opin-
jon Mrs. Warner had a uterine disorder which caused the
miscarriage. This subject was fully gone into at the trial.
and we must abide by the finding of the jury upon the dis-
puted facts.

Complaint is made that the court refused to give in-
struction No. 7, requested by defendant. The requested in-
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struction described at length an ailment or disease known
as “placenta preevia,” and instructed the jury that, if they
found that this condition was the cause of the miscarriage,
they should find for defendant. The jury, however, were
instructed in substance, that the fact that plaintiff had a
miscarriage does not of itself prove that the alleged fall
was the proximate cause of the premature birth, that there
must be evidence to establish that the fall was the direct
cause of plaintiff’s injuries, and that unless they so found
they should find for defendant. This thought was expressed
in more than one instruction. The general includes the par-
ticular. Since the court had already instructed the jury
that, if they believed the miscarriage resulted from another
cause than the fall, they should find for defendant, there
was no error in refusing instruction No. 7. The court also
instructed the jury in favor of the city that the defendant
had sustained no permanent injury or impairment of
health.

It also assigned as error that the court refused to ad-
mit in evidence two drawings of the uterus and adjacent
organs showing a marginal placenta praevia. The tendered
exhibits do not appear to be attached to the bill of excep-
tions. The question hefore the jury was not what condi-
tions are known in the medical profession as placenta
pracvia, but whether such conditions existed before the
plaintiff fell, and were the proximate cause of the miscar-
riage. We are unable to see how this evidence could have
aided in the determination of that question, and think
there was no error in its exclusion.

It may be proper to say here that none of the instruc-
tions tendered by the defendant relating to this subjecl
were strictly accurate statements of the law, since if the
jury found in plaintiff’s favor upon the issues as to negli-
gence, she was entitled to recover for such injuries as she
actually suffered, even if slight in degree, and though the
miscarriage was not caused by the fall.

The real controversy in this case is upon questions of
fact which were determined by the jury.
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The rights of the city seem to have been carefully guard-
ed by the trial judge. We find no error in the record, and
the judgment of the district court is

AFFIRMED.

BARNES, Rose and SEpewicxk, JJ., not sitting.

LEuceNIs I. COOKINGHAM, ADMINISTRATRIX, APPELLERE, V.
GUsSTAV TESEE, APPELLANT.

FiLep Apmin 3, 1914, No. 17,681

Appeal: ArrirMANCE. Having reached the same conclusion upon the
evidence as did the district court in this an equity case tried de
novo, its judgment will not be disturbed. ‘

APPEAL from the district court for Platte county:
GEorGE H. THOMAS, JUDGE. Affirmed.

M. D. Tyler and M. 8. McDuffee, for appellant.
Reeder & Lightner, contra.

LEeTTON, J.

This was an action for an aecounting to determine that
the amount due upon a mortgage had been paid and de-
clare it satisfied. The court allowed sufficient credit to re-
duce the mortgage debt to $600, and rendered a decree of
foreclosure. Defendant, mortgagee, appeals.

Freeman M. Cookingham was an attorney at law resid-
ing in the village of Humphrey. For many years he had act-
ed as the legal adviser of the defendant Gustav Teske. In
1902 he borrowed from Teske the sum of $700 upon a prom-
issory note maturing in five years, and, in order to secure
the same, gave Teske a mortgage upon his dwelling and lot
in the village. Teske is a farmer of considerable wealth,
who for years loaned money on real estate and personal
security, and has been in a good deal of litigation. He is
not a man of education, and the evidence fairly indicates
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that he consulted Mr. Cookingham in many business trans-
actions aside from strictly legal matters. Cookingham
died December 4, 1909. The plaintiff is his widow and ad-
ministratrix. She alleges that Teske was indebted to her
husband in the sum of $2,000 at the time of his death;

that this was the reasonable value of his services, f01
which nothing had been paid; and that the defendant re-
fuses to enter into an accounting or make any settlement.
An account is attached to the petition as an exhibit, setting
forth the amounts claimed to be due for 83 specific items
of service extending from 1904 to 1909, but it also alleged
that deceased performed many other services for defend-
ant. The defendant pleads a general denial, the statute
of limitations as to items prior to June 1, 1907, payment
in full of all services rendered by Mr. Cookingham, and by
cross-petition asks for the foreclosure of the mortgage. The
court found there was $600 still due upon the mortgage
after allowing credit for unpaid services.

The deceased apparently kept no books of account, and
we find no evidence as to the majority of the items charged.
As to a number of others the defendant produced receipts
in full signed by Mr. Cookingham, as to the validity of
which there is no dispute. There are other items charged
for services, which the proof shows were rendered, amount-
ing in all to about $80. Defendant testifies that these mat-
ters have all been settled. He introduced in evidence a re-
ceipt dated September 17, 1909, acknowledging “payment
in full of all demands as attorney fees to date,” and signed
by the deceased. There is a sharp controversy as to
whether the date of this paper has been changed by erasure
and alteration. Two experts testify a change has been
made in the date of the year, and there is corroborative tes-
timony aside from the appearance of the paper itself.
Teske swears no change has been made, and the dirty and
roughened appearance of the paper is accounted for by
the fact, as he and his wife swear, that he carried it in his
vest pocket for a long time. This is a very close question in
our minds, and all the circumstances in evidence must be
considered.
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The testimony is clear that Teske was a constant visitor
at the office of Mr. Cookingham for years. An adopted
daughter and another lady, who had each acted during a
portion of this period as office assistant, testified that he
was in the office from one to four times a week, holding con-
sultation with the deceased, and that Mr. Cookingham fre-
quently drew mortgages and other papers for him; that
{they never saw Teske pay any money, but that he usually
told the deceased to charge the services. It is somewhat
peculiar that no payment of interest has ever been made
upon the note so far as any indorsement shows, and that,
though Mr. Cookingham was almost continually employed,
the receipts show very few payments to have been made.
The testimony of one of the witnesses is that defendant
told him that he paid the deceased or settled with him by
treating him to brandy. e think that the proof of pay-
ment for the major portion of the services rendered in
1908 and 1909 is not sufficient. This being the case, the
testimony of prominent members of the local bar as to the
value of the services rendered seems relevant and compe-
tent. Considering all the testimony the deduction of $545
made by the trial court seems to be a fair and just estimate
of the value of the unpaid services. The matter is by
no meany free from doubt, on account of the careless busi-
ness methods of the deceased, and it is difficult to make an
exact estimate, but, on the whole record, we have reached
practically the same conclusion as the district court.

Its judgment is therefore

ATFIRMED.

BARNES, RosE and SEDGWICK, JJ., not sitting.
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ToLEDO COMPUTING SCALE COMPANY, APPELLANT, V.
JOHN FREDERICKSEN, APPELLEE.

Fiep Appin 3, 1914, No. 17,683,

1. Sales: IMPLIED WARRANTY. Ordinarily where a manufacturer or
dealer contracts to supply an article which he manufactures, or
in which he deals, for a particular purpose, of which he is
aware, under such circumstances that the buyer necessarily
trusts to the judgment or skill of the manufacturer or dealer,
there is an implied warranty that the article supplied shall be
reasonably fit for the purpose for which it is sold.

: RieHT oF REscissiox. If, upon the prompt inspection of
such an article, it proves to be defective and unfit for the purpose
for which it was purchased, the buyer may refuse to accept it and
rescind the contract.

APPEAL from the district court for Lincoln county:
HANsON M. GRIMES, JUDGE. Affirmed.

Muldoon & G1ibbs, for appellant.
Wilcoz: & Halligan, contra.

LETTON, J. .

This action was brought to recover the balance due
plaintiff upon a contract for the sale of a computing scale.
Plaintiff failed in the action, and appeals to this court.

Defendant bought the scale on September 5, 1910, under
a printed and written contract, which in substance pro-
vided that the scale will be used in the grocery business,
that the price should be $150, $50 of which was paid in cash
when the contract was signed, and $100 was to be paid in
30 days. The contract also provided: “It is expressly
agreed that this contract shall not be countermanded, and
in the event of a refusal to accept said scale when tendered,
the full purchase price, less any previous payments, shall
at once become due and payable as liquidated damages,
not as a penalty. The signing and delivering of instalment
note shall not be deemed nor considered a payment or

95 Neb. 44
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waiver of any term, provision or condition of this con-
tract.” The further clauses of the contract are not material,
except that there, appeared upon its face the words,
“NOTICE—No scale placed on trial.” Defendant pur-
posed opening a grocery store on October 1. The scale ar-
rived at Brady on September 29, and, as was the local cus-
tom, was at once delivered by a drayman at defendant’s-
Place of business. The scale was unpacked on September
30, set up on the counter, and tested. Defendant testified
that it did not weigh correctly, and that he was unable to
adjust it so that it would do so. His testimony in this re-
spect is corroborated by other witnesses. Defendant then
repacked and returned it to the railway station, without
receipting for it or paying the freight. On cross-examina-
tion it developed that the agent for another scale was in
his store after the time he tested plaintiff’s scale, and that
he purchased a scale from him that day. He testifies that
he did this for the reason that he had provided for only
one pair of scales, and that it was necessary to have a
scale for use next day, when his store was to open. About
a week afterwards he notified the plaintiff that the scale
was out of order, and that he refused to accept it. The
scale remained at the station until removed by the plain-
tiff’s agent. It was produced by plaintiff at the trial, and
tested before the jury. At that time the indicator on one
side showed the correct weight when tested by one of plain-
tiff’s witnesses with a six-pound weight which he produced
and testified was a correct weight, while upon the other side
the indicator showcd one ounce short of that weight; with
a one-pound weight there was a difference of one-half
ounce; and he further testified that with a greater weight
there would be a proportional difference. Plaintiff’s agent,
Harris, who sold the scale also tested the scale in the
presence of the jury. On cross-examination, when the scale
was tested with the six-pound weight, he admitted that it
was short upon one side, and in answer to the question, “If
these weights weigh what Mr. Rush testified, the scale is
not weighing correctly?” he answered, “No, it is not cor-
rect if these weights are correct. Q. If these weights are
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correct, your scale is not correct? A. No, sir.” At the
close of the testimony each party moved for a directed ver-
dict. The court sustained the motion of defendant and di-
rected the jury accordingly.

Defendant asks that the case be affirmed because plain-
tiff’s brief is not prepared in accordance with the rules of
this court. We would probably be justified in so doing if the
record was large and the points sought to be made were
not clear, but with a short record and an orderly, logical
and concise arrangement in the brief, we do not now feel
warranted in taking such summary action. In view of the
unnecessary labor heretofore imposed upon the court by
carelessly prepared and defective briefs, new rules, more
specific and definite, have been adopted to aid the bar in
the preparation of briefs and the court in the disposition of
cases. Briefs prepared after such rules are in effect will
he more strictly scrutinized, and if not in accordance with
the instructions given in the rules may receive scant consid-
eration.

Plaintiff, while admitting that a party to an executory
contract may rescind it at any time before receipt of the
goods, and that under certain circumstances a buyer may
examine the goods before acceptance, and if not found as
represented may refuse to receive the same, insists that the
right of inspection by the purchaser was taken away under
the terms of the contract, and, further, that by receiving
it in his place of business and unpacking it, defendant re-
ceived and accepted the scale and that the transaction be-
came an executed and complete sale and delivery, and de-
fendant’s only recourse was under the terms of the war-
ranty in the contract. Defendant maintains that he had a
right to examine and inspect the scale before acceptance,
and to rescind and return it if defective and not according
to contract, that he did no more than this, and that the
scale was defective and unfit for use when tested. We find
no restrictive provisions in this contract which take the
transaction out of the ordinary rule with respect to the
rigcht of inspection before acceptance. The quoted pro-
vision with respect to countermand is not applicable to the
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facts in this case, and the provision that, “in the event of
a refusal to accept said scale when tendered,” the full pur-
chase price shall become due and payable, does not apply
to the tender of a defective scale. )

We think there was an implied warranty that the scale
purchased should be fit “for use in the grocery business.”
Kellogg Bridge Co. v. Hamilton, 110 U. S. 108, 3 Sup. Ct.
Rep. 537; Gllchrest Lumber Co. v. Wilson, 84 Neb. 583;
Omaha Coal, Coke & Lime Co. v. Fay, 37 Neb. 68. We are
also of opinion that the reasonable right of inspection re-
mained in the defendant, nothing to the contrary being
contained in the written contract. The condition of the
scale justified its rejection. The provision “no scale placed
on trial” evidently means that the buyer shall not have the
privilege of receiving, retaining and using the scale in his
business for the purpose of trial, and does not affect the
right of inspection before acceptance.

Under. the evidence the defendant was justified in re-
fusing to accept the scale, and the judgment of the district
court was right, and is

AFFIRMED.

BARNES, RoSE and SEDGWICK, JJ., not sitting.

ANTON THOMPSON, APPELLANT, V. ELIHU C. PIERCE ET
AL., APPELLEES.

FiLep ApriL 3, 1914, No. 17,685.

1. Corpse: Ricuar Te CoxTROL. The right (o control the disposition
of the remains of a deceased husband lies primarily in the widow
or next of kin, in such order.

¢ MUTILATION: RIGHT OF AcrioN. The right to maintain an
action for damages for mutilation of the corpse in such a case
does not pass to the next of kin until it is made to appear that
the widow has lost or abandoned her right to do so, or has
waived the same.
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APPEAL from the district court for Washington county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

John Lothrop, for appellant.

W. C. Walton, Clark O’Haenlon and George A. Doll,
contra.

LeTTON, J. _

This is an action at law by the brother of a deceased per-
son to recover damages for mental suffering on account of
the mutilation of the corpse. A general demurrer to the pe-
tition was sustained and the action dismissed. Plaintiff
appeals.

In substance the pefition alleges that the plaintiff is
about 12 years younger than the deceased, who was 50
vears of age at the time of his death; that they had always
lived in the same home or near each other, and there was
a strong affection between them; that the deceased was
married, but that a partial separation had taken place be-
tween him and his wife, who survives him; that the body
was in plaintiff’s care; and that defendants maliciously
removed the stomach and refused to return it, and the body
was buried without it, thereby trespassing upon plaintiff’s
rights and greatly injuring his feelings, to his damage in
the sum of $1,000. ’

The courts of the United States generally recognize the
right of the surviving spouse or next of kin of a deceased
person to the care, custody and control of the remains for
the purpose of sepulture. The point in dispute here is
whether the surviving wife or the brother of the deceased is
entitled to maintain an action for the wanton mutilation
of the corpse. As between the wife and other relatives, the
ereat weight of authority is that the care and custody of
the body and the right to provide a place of burial rests-in
the first place with the surviving spouse. The right of the
surviving husband or wife, or, if there be none, of the next
of kin, to have the custody of the body of the deceased per-
son and decide upon the place of its final burial is supported
by the better reasoning and by the almost unanimous voice
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of the authorities. There are, of course, exceptions, as
there are to nearly all general rules, but they arise for the
most part out of such circumstances as would deprive a nat-
ural guardian of the custody of a living child. McEntee v.
Bonacum, 66 Neb. 651; Larson v. Chase, 47 Minn. 307, 14
L. R. A. 85. This is a leading case upon the subject. It has
been followed and approved many times. Note to Larson
v. Chase, supra, 2 L R. A. Ex. Ann. 1117; Koerber v. Pa-
tek, 123 Wis. 453; Foley v. Phelps 1 App. Div. (N. Y.)
531; Pettigrew v. Petligrew, 207 Pa. St. 313; 64 L. R. A.
179; Medical College of Georgia v. Rushing, 1 Ga. App.
468; Kyles v. Southern R. Co., 147 N. Car. 394, 16 L. R. A.
n. s. 405. ’

The crucial question is whether upon the facts alleged
in the petition the surviving spouse has lost her right to
maintain such an action and the plaintiff has shown the
right to do so.

The statement of facts in the petition is exceedingly
meager, and, of course, its allegations must be taken most
strongly against the pleader. It is alleged: “That de-
ceased was married to Amanda C. Sheets on November 24,
1909, who survives deceased ; that soon after said marriage
there were disagreements and trouble between them; that,
for want of affection one toward the other, they lived sep-
arate and apart from each other a large portion of the
time after said marriage on Nov. 24, 1909, and before the
death of the deceased on Oct. 12, 1910; that said wife had
no love or affection for deceased at the time of his death;
that soon after the death of the deceased, and while his
body was under the care of this plaintiff, and while there
was preparation being made for funeral,” defendants wan-
tonly mutilated the body.

We are of opinion that this language does not plead
facts sufficient to establish the loss of the right of the
surviving spouse to the body of her deceased husband. The
plea as to the time of separation does not negative that
they lived together at the time of the death. The further
plea that the mutilation occurred ‘“while his body was un-
der the care of this plaintiff’ does not aid the plaintiff’s



VoL. 95] JANUARY TERM, 1914. 695

Ammon v. Keill.

case, because the body may have been placed under the
care of plaintiff with the consent of the wife, and without
any intention upon her part of yielding her right of con-
trol and disposition of the remains. Until this fact or the
fact of a total estrangement and separation sufficiently
appears no right of action lies in any other person.

We are of opinion that the demurrer was rightfully sus-
tained, and the judgment of the district court is there-
fore

AFFIRMED.

BARNES, RosE and SEDGWICK, JJ., not sitting.

JOHN F. AMMON ET AL., APPELLANTS, V. JAMES F. KgILL,
APPELLEE.

FrLep Aprin 3, 1914, No. 17,696,

Contracts: RESTRAINT OF TRADE: INJUNcCTION. A. & Co., plaintiffs, who
were engaged in the plumbing, tinwork and heating business,
bought of B and C, who were engaged in business of the same
nature, their stock of plumbing goods, supplies, tools and fixtures.
A part of the contract of sale provided that the defendant, who
is one of the vendors, ‘“will not go into, or conduct, directly or
indirectly, a plumbing, tinwork or heating business, within the
county of Butler,” for a period of ten years. Defendant after-
wards, working by the day installed heating apparatus for the
owner of a building, put up a metal ceiling, being paid for this
work by the square, and took other contracts in the same manner
as the partnership did before it made the sale, except that de-
fendant carried no goods or material in stock and did not furnish
the same; he also worked for competitors of plaintiffs in the same
business by the day or week. Held, That this was a violation of
the agreement, and that the plaintiffs are entitled to an injunction
to restrain the further continuance of such business.

APPEAL from the district court for Butler county:
GEORGE F. CORCORAN, JUDGE. Reversed with directions.

Roper & Fuller, for appellants.
L. 8. Hastings, contra.
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LETTON, J.

Action to restrain the defendant from performing acts
in breach of a contract to refrain from entering into busi-
ness. I'rom a judgment refusing an injunction, plaintiffs
appeal. ,

The petition alleges that the plaintiffs, in 1911, entered
into a written agreement with the defendant, James I
Keill, and Henry E. Keill, his brother, doing business in
David City, under the name of J. IF. and H. E. Keill, by
which the Keills sold to plaintiffs their stock of plumbing
goods, supplies, tools and fixtures. Part of the contract
was as follows: “It is further agreed by and between the
parties hereto, and as part of the consideration herein, that
the said James IF. Keill will not go into, or conduct, directly
or indirectly, a plumbing, tinwork, or heating business,
within the county of Butler, and state of Nebraska, for a
period of ten years from this date, and it is further agreed,
and as part of the consideration herein, that the said Henry
E. Keill will not engage in or conduct, directly or indirect-
ly, a plumbing, tinwork, or heating business, within the city
of David City, Nebraska, for a period of ten years from
this date.” TItis also alleged that the defendant is engaged
in the plumbing, tinwork and heating business, has taken
several jobs, and is doing work for other parties, both in his
own name and in the name of others; that he has under-
taken to install a heating plant for one Bunting in a build-
ing in David City and is now engaged in the work. The
prayer is for an injunction to prevent further breaches of
the contract.

The answer admits the agreement, but pleads that both
parties have construed it to mean that he might perform
work of this kind by the day, or for daily or monthly hire;
admits that defendant worked for Mr. Bunting in install-
ing a heating plant; but alleges that such work was done
by the hour, and that he did the work with the consent of
plaintiffs.

The defendant testifies that he thought he had a right to
work by the day under the contract, and that this is the
only manner in which he has worked; that the plaintiffs
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furnished the steel for a ceiling which the defendant put
up, and did not object to his doing the work; that he also
worked for rival plumbing concerns by the day, after he
made the agreement. On cross-examination it was shown
that, while the firm of J. F. and H. E. Keill was in business,
it did work by the hour or by the day, as well as taking
jobs by contract; that defendant went to Lincoln with Mr.
Bunting and helped him to select the furnace which he pur-
chased, and which he afterwards installed for Bunting;
that while the firm was in business it was not unusual for
them to help their customers select the heating apparatus
which they afterwards erected by the day, hour, or job;
that he was paid for putting up the steel ceiling referred to
by the square; that when he made the contract he was in-
tending to go upon a farm, and had no intention of doing
any work in the plumbing or heating line.

Contracts of this nature are not unlawful. The question
as to their validity has been settled in this state by the
cases of Herpolsheimer v. Funke, 1 Neb. (Unof.) 304;
Downing v. Lewis, 59 Neb. 38; Wittenberg v. Mollyneaus,
60 Neb. 583; Engles v. Morgenstern, 8 Neb. 51. The real
inquiry in this case is whether a contract that provides that
the seller “will not go into, or conduct, directly or indirect-
ly, a plumbing, tinwork or heating business, within the
county,” is broken by the vendee taking employment as a
skilled workman by the plaintiff’s competitors, and by his
entering into contracts to install heating apparatus and
other work to be paid for by the hour, day, or piece. The
object of the contract was to prevent defendant from using
his skill, experience and acquaintance with customers to
the detriment of the vendee. Some of the acts of business
in which defendant engaged were the same, as to the nature
of the work and the manner of payment, as it had been
the custom of the partnership to do while it was in busi-
"ness. It seems to us that the words “go into, or conduct,
directly or indirectly,” such a business clearly include
such transactions within their terms. The mere fact that
defendant did not carry a stock of materials on hand is of
little consequence. The firm had not carried material for
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ceiling in stock when in business, and had never carried a
large line of furnaces. Defendant may have been guilty of
a lack of forethought in entering into such an agreement,
but this cannot operate to justify a breach of its condi-
tions. We think he has broken both the letter and spirit
of the contract. '

In Boutelle v. Smith, 116 Mass. 111, where a firm of
bakers in selling out a bakery agreed that they would not
enter into that business “in the town of I¥, and will not,
directly or indirectly, engage in any business or do any act
that shall interfere with the business thus purchased,” the
driving of a bread cart, though acting as the hired servant
of a baker in another town, was held to violate the con-
tract. See, also, Thompson v. Andrus, 73 Mich. 551 ; Finger
v. Hahn, 42 N. J. Eq. 606 ; Babcock v. Clear, 17 N. Y. Supp.
664 ; Sander v. Hoffman, 64 N. Y. 248; Siegel v. Marcus, 18
N. Dak. 214, 20 L. R. A. n. s. 769.

We do not wish to be understood as saying that it is an
invariable rule that the vendor in such a case may always
be prevented from entering the services of a competitor as
a workman. It can easily be seen that, where the workman
is practically merely a cog in a machine and his personal-
ity and business-getting ability is submerged in his work,
the effect of such employment upon the business of the
vendee would in all probability be nil, and there would
be no reason for a court of equity to interfere. The nature
of the business which is sold, the character of the transac-
tions in which the vendor is or may be engaged and which
are claimed to be in violation of the contraect, and the prob-
able and reasonable effect of such transactions upon the
business which has been sold, must all be considered. It
is only when an injurious effect can be reasonably made ap-
parent that an injunction will be allowed. Wilson v. De-
laney, 137 Ta. 636; Nelson v. Johnson, 38 Minn. 255. )

We think the district court erred in refusing the injunc-
tion, and its judgment is therefore reversed, with the di-
rection to grant the relief prayed.

' REVERSED.

BARNES, RoSE and SEDGWICK, JJ., not sitting.
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FeLix J. MCSHANE, JR., APPELLEE, V. DOUGLAS COUNTY,
APPELLANT. ¥

Frep Aprin 3, 1914, No. 18,260.

Statutes: CoNSTRUCTION: COMPENSATION OF SHERIFFS. The question
presented here was argued and decided in McShane v. State, 93
Neb. 54. The legislature has been in session sinée the decision,
and, having made no change in or amendment to the statute, the
construction given therein is adhered to.

AppPEAL from the district court for Douglas county:
GEORGE A. DAY, JUDGE. Affirmed.

Charles Haffke and Myron L. Learned, for appellant.
Arthur F. Mullen, contra.
_Albert W. Jeffries, amicus curiae.

LeTTON, J.

The plaintiff is the sheriff of Douglas county. He filed
with the county clerk a claim against the county for feed-
ing prisoners confined within the county jail from Febru-
ary 6, 1913, to February 28, 1913—3,045 days, at 50 cents
a day, making a total of $1,522.50, upon which he credited .
for gas and water $42.43, leaving a net claim of $1,480.07.
The claim was rejected by the board of county commission-
ers. Shortly afterwards he filed a petition in the district
court based upon the same claim and for the same amount.
The defendant answered, pleading that chapter 53, laws
1907, purporting to amend section 5, ch. 28, Comp. St. 1905,
was void ; that it violated section 11, art. III of the consti-
tution ; that a portion of said chapter 53 had been declared
unconstitutional by the supreme court, and that said por-
tion was a material inducement to the adoption of the re-
mainder, and that the legislature would not have passed the
law had the part rejected not been included therein; that
the sheriff’s fees are fixed by section 5, ch. 28, Comp. St.
1905; that the meals furnished by the sheriff were not

*On rehearing, judgment of district court reversed. See opinion,
96 Neb. —.
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worth to exceed 714 cents a meal ; that defendant has equip-
ped a new jail with all the modern conveniences, and that
the only expense incurred and service rendered by the
plaintiff had been in the supplying, preparing and serving
food to the prisoners, using the rooms and equipment of the
defendant. After a trial, the district court found in favor
of the plaintiff for the whole amount claimed, less a small
deduction for the use of defendant’s kitchen and appli-
ances. Defendant appeals and assigns as error, first, that
the court erred in holding that section 1, ch. 53, laws 1907,
fixed the fees for feeding prisoners in Douglas county;
second, that the plaintiff’s petition did not state a cause
of action; third, that the court erred in excluding evi-
dence of the nature, quality, quantity and cost of the meals
furnished, and in rendering judgment in the absence of
such evidence.

Previous to April, 1907, the statute governing the com-
pensation of sheriffs for feeding prisoners was as follows:
“For boarding prisoners per day, not exceeding seventy-
five cents per day, nor more than $3.50 per week when the
prisoners are confined more than six days.” Section 5,
ch. 28, Comp. St. 1905. The legislature of 1907 passed an
act amending the foregoing section so as to read as follows:
“Section 5. (Sheriff.) Serving capias with commitment or
bail bond and return, one dollar. * * * Tor boarding
prisoners, fifty cents per day; provided, that in counties
having by the last preceding national or state census a pop-
ulation in excess of one hundred thousand (100,000) the
sheriff shall receive for hoarding prisoners, including jail
supplies, thirty-nine cents per prisoner per day until Jan-
uary 1, 1908, and it shall be the duty of the board of county
commissioners to advertise on or before December 1, 1907,
and annually thereafter, for proposals for furnishing meals
to prisoners in the county jail according to specifications
set forth in said advertisement, and on or before the first
day of January in each year to contract with the lowest
and best bidder for feeding prisoners in the county jail.”
The validity of the provisions authorizing the board of
county commissioners to contract with the lowest bidder
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for feeding prisoners in the county jail was assailed in the
case of State v. McShane, 93 Neb. 46, for the reason that
such a provision was not within the title either of the
original or the amendatory act, and was not germane to
the subject of either. This view was taken by the court,
and it was said in the opinion: “A careful reading of the
amendatory act satisfies us that, after eliminating the un-
constitutional portion of it, the remainder of the act is
complete in itself, and capable of enforcement.” In Mc-
Shane v. State, 93 Neb. 54, which was argued and sub-
mitted with State v. McShane, 93 Neb. 46, it appeared that
the sheriff filed a claim with the state auditor for the board
of a state prisoner for four days, at 50 cents a day. The
state auditor allowed the claim to the extent of 19 cents a
day which was the amount fixed in a contract between the
county board of Douglas county and the firm which then
held the contract for feeding the prisoners. The district
court also held that this amount was all that plaintiff was
entitled to, but its judgment was reversed by this court,
which held that the question in the case was identical with
the one determined in Mc¢Shane v. State, 93 Neb. 46, and
that the sheriff “was clearly entitled to the compensation
mentioned in that part of chapter 53 remaining in force,
by which it is declared that the sheriff shall receive the sum
of 50 cents a day for furnishing meals to such prisoners.”
The correctness of our decision in the latter case is now
directly challenged.

A stipulation was filed in McShane v. State, 93 Neb. 54,
that the question in the two cases was identical, and the
opinions came down at the same time. Appellant now
argues that, on account of this stipulation, the opinion in
the latter case must have been rendered under a misappre-
hension of the question involved, and that, since Douglas
county was not a party to the suit, it is not bound by the.
decision. Of course, the county, not being a party to the
suit, is not bound by the judgment, but it is equally bound
with all other persons by the principles of law announced.
But, in the brief of the county of Douglas in the former
case, it was argued that “That clause is: ‘For boarding
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prisoners 50 cents per day’ * * * And the provision
for competitive bids are complete only when taken to-
gether, and must stand or fall together, as the provision
for competitive bids in counties to which it applies was the
efficient and moving cause for the enactment of the amend-
ment, and particularly that portion which fixed the amount
for smaller counties.” The fact that the legislature of 1907
at the same session enacted chapter 54, laws 1907, which
provides salaries for sheriffs in full compensation for
their services, in lieu of the fees previously received, was
also set forth as a reason for the legislation, and it was
said that it was not intended that sheriffs would make a
profit by the feeding of prisoners; that it was rumored that
in Douglas county the sheriff was making a large profit
under the price of 35 cents a day, which had been fixed by
the county commissioners under the former statute, and
that the object of both of these statutes was to place the
office of sheriff upon a definite salary basis, and to provide
that the amount paid him for feeding the prisoners shonld
be as nearly as possible the actual cost thereof. Tt is said
also: “The amount would not have béen fixed at 50 cents
unless the first proviso was also enacted, because the
prisoners were then being fed in the counties the proviso
applied to for 39 cents a day;” and that the first clause and
the first proviso was each an inducement for enacting the
other, and both must stand or fall together. Speaking of
Mr. McShane, it is said: “He does not want the law to
stand as it was prior to the amendment of 1907, under
which the amount to be paid to the sheriff for feeding
prisoners was determined by the county commissioners.
He only wants that part of the amendment which provides
that the amount to be paid for feeding prisoners shall be
determined by the county commissioners, by competitive
bids submitted to it, declared void.”

These excerpts from the brief clearly show that the ques-
tions raised in this case were expressly raised and decided
in the former case, and that, if any relief is to come, it must
come through the legislature. The legislature has been in
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session since the decision in the former cases, and has taken
no steps to change the rule of the decisions.
We are not inclined to interfere with their prerogative.
For these reasons, the judgment of the district court is
‘ AFFIRMED.

FAWCETT, J., dissents.

HAMER, J., dissenting. .

I am not.quite able to agree with the majority opinion.
It is said in the syllabus of that opinion that the identical
questions presented were presented and argued in Mc-
Shane v. State, 93 Neb. 54, and that this case is controlled
by the decision in that one. Om referring to that case I -
find it stated in the syllabus that “The question decided
therein was identical with the one determined in State v.
McShane, ante, p. 46.” On turning to that case, I find the
statement in the syllabus that “So much of chapter 53, laws
1907, as authorizes the county board of counties having
more than 100,000 inhabitants to contract with the lowest
and best bidder for feeding prisoners in the county jail is
violative of the provisions of section 11, art. III of the con-
stitution.” It may be well to run over these cases, with a
view to ascertaining what has been decided.

In the first case (State v. McShane 93 Neb. 46) it is said
that the relator brought the action in the district court for
Douglas county for a writ of mandamus to compel the re-
spondent as sheriff of that county, to allow the relator and
the firm of Garnipee & Flanagan admission to the jail of
Douglas county in order to furnish meals to the prisoners
confined therein for and during the year 1912, under a con-
tract entered into for that purpose between the county
commissioners and said firm under the provisions of sec-
tion 5, ch. 28, Comp. St. 1905, as amended by chapter 53,
laws, 1907. The respondent filed an answer to the alterna-
tive writ, which the district court held stated no defense,
and the writ of mandamus was allowed as prayed, and the
respondent appealed. The appellant in that case con-
tended that so much of the amendatory act of 1907 as pro-
vided that “it shall be the duty of the board of county com-



704 NEBRASKA REPORTS. [VoL. 95
McShane v. Douglas County.

missioners to advertise on or before December 1, 1907, and
annually thereafter, for proposals for furnishing meals to
prisoners in the county jail according to specifications set
forth in said advertisement, and on or before the first day
of January in each year to contract with the lowest and
best bidder for feeding prisoners in the county jail,” is
unconstitutional and void. It was the contention in that
case that the part referred to was unconstitutional because
it was in violation of section 11, art. IIT of the constitu-
tion, providing: ¢ ‘No bill shall contain more than one
subject and the same shall be clearly expressed in its title.’
Second. The amendatory act is broader than its title.
" Third. The act, both directly and by implication, amends
several sections of the general laws of the state relating to
the powers and duties * * * of the sheriff, without ex-
pressly repealing such sections and re-enacting them.
Fourth. That the act is local and special legislation, and
is violative of section 15, art. III of the constitution, which
provides: ‘The legislature shall not pass local or special
laws. * ¥ * Where a general law can be made applicable,
no special law shall be enacted.” On the first proposition
it may be said that the act in question purports to amend
section 5, ch. 28, Comp. St. 1905, entitled ‘Fees,” and, in so
far as it treats of that subject, it might be said to be ger-
mane to the section amended. It appears, however, that the
act provides that for boarding prisoners the sheriff shall
receive 50 cents per day; ‘provided, that in counties having
by the last preceding national or state census a population
in excess of 100,000 the sheriff shall receive for boarding
prisoners, including jail supplies, 39 cents per prisoner per
day until January 1, 1908, and it shall be the duty of the
board of county commissioners to advertise on or before
December 1, 1907, and annually thereafter, for proposals
for furnishing meals to prisoners in the county jail accord-
ing to specifications set forth in said advertisement, and on
or hefore the first day of January in each year to contract
with the lowest and best bidder for feeding prisoners in the
county jail; provided, further, that the sheriff shall, on
the first Tuesday in January, April, July and October of
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each year, make a report to the board of county commis-
sioners or supervisors under oath, showing the items of
fees, except mileage, collected or earned, from whom, at
what time, and for what service, and the total amount of
fees collected or earned by such officer since the last report,
and also the amount collected or earned for the current
year, and he shall then pay all fees earned to the county
treasurer.” It must be said that section 5, ch. 28, Comp. St.
1905, dealt exclusively with the subject of sheriff’s fees,
and fixed the amount of fees he was to receive for official
acts performed by him, that that part of the proposed
amendment which is claimed to be unconstitutional does
not deal with the subject of fees but deals with matters en-
tirely foreign to the subject matter of the original section,
and refers specifically to the powers and duties of the
county board. It attempts to take the control of feeding
prisoners away from the sheriff and place it with the
county board, which is a matter regulated by a distinct sec-
tion of the statute. The subjects are not closely related,
and are not germane to each other.” Many cases are then
cited, with a view to showing the correctness of the con-
tention made. We quote from the opinion. “It may be
fairly said that the part of the section above quoted was not
within the title to either the original or amendatory acts,
and was not germane to the subject of either of those acts.
We are, therefore, of opinion that so much of the amenda-
tory act as refers to the powers and duties of the board of
county commissioners is unconstitutional and void.
#* % * A careful reading of the amendatory act satisfies
us that, after eliminating the unconstitutional portion of
it, the remainder of the act is complete in itself, and cap-
able of enforcement. It has been repeatedly held that, if
the unconstitutional and constitutional provisions of an
act can be separated and leave the remainder of it capable
of enforcement, the wnconstitutional provisions will be
stricken out, and the constitutional provisions will be pre-
-served.” Here follow citations. It is then said: “From

the foregoing, it follows that the contract upon which the
95 Neb. 45
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relator bases its right to the writ of mandamus was not au-
thorized by law, and the district court erred in overruling
and disregarding the respondent’s answer and awarding
the writ as prayed.” There is then a provision in the opin-
jon for an order that the judgment of the district court be
reversed and the action dismissed.

The second McShane case being McShane v. State, 93
Neb. 54, is a second reversal of the judgment of the district
court, and- is said to cover the same question, except that
the item under consideration was: “Board of prisoners
from date of conviction, August 27, 1912, to August 30,
1912, 4 days, at 50 cents a day, §2.” Time seems to be the
main difference. The county is always Douglas county,
except that in the last case (McShane v. State, 93 Neb. 54),
there was a trial in the district court for Lancaster county,
but it was the consideration of an appeal from a judgment
of the district court sustaining the action of the auditor of
public accounts in disallowing a portion of a claim pre-
sented by the plaintiff in that case to the auditor for allow-
ance against the state. It was for “board of prisoners
from date of conviction, August 27, 1912, to August 30,
1912, 4 days, at 50 cents a day, $2.” This particular claim
was allowed “at only 19 cents a day.” In that case it was
stipulated that the question presented for determination
was identical with the one decided “in State v. McShane,
93 Neb. 46, and the two cases have been consolidated and
argued as one” In that case it was said that “the pro-
vision contained in chapter 53, laws 1907, by which the
legislature attempted to authorize the county commis-
sioners in counties having more than 100,000 inhabitants
to let contracts for feeding prisoners in the county jail to
the lowest and best bidder, is unconstitutional and void.”
Tt was said, therefore, that, as the plaintiff had “furnished
the meals in question to a state’s prisoner, * * * he was
clearly entitled to the compensation mentioned in that
part of chapter 53 remaining in force, by which it is de-
clared that the sheriff shall receive the sum of 50 cents a
day for furnishing meals to such a prisoner.” It will be
seen that the legislature adopted the sum of 19 cents a day,



VoL. 95] JANUARY TERM, 1914. 707

McShane v. Douglas County.

and that the court, by declaring the act of the legislature
unconstitutional, has made 50 cents a day possible, some-
thing that the legislature did not contemplate when it re-
duced the price to 19 cents a day. Unless we have to do so,
I do not wish to substitute the will of this court in lieu of
the intention of the legislature. It is the legislature which
has power to fix the compensation. I do not want to fix it.
It is true that the result is the effect of a ruling. The
ruling knocks out and nullifies the intention of the legisla-
ture, and revives the fee fixed at a former and different
time. The instant case proposes to follow the cases cited
and make the sum 50 cents a day. That may not be ex-
orbitant, but it is not the will of the legislature that such
a sum shall be paid, and I do not want the supreme court of
our state to be encumbered with legislative duties and re-
sponsibilities, which it will be unless it is very careful how
it handles this case. »

In the instant case it is said that the claim is 3,045 days
at 50 cents a day. There was a small credit for gas and
water of $42.43. The claim in the majority opinion is
alleged to be “a net claim of $1,480.07.” “The defendant
answered, pleading that chapter 53, laws, 1907, purporting
to amend section 5, ch. 28, Comp. St. 1905, was void ; that
it violated section 11, article ITI of the constitution; that
a portion of said chapter 53 had been declared unconstitu-
tional by the supreme court, and that the said portion was
a material inducement to the adoption of the remainder,
and that the legislature would not have passed the law had
the part rejected not been included therein; that the
sheriff’s fees are fixed by section 5, ch. 28, Comp. St. 1905;
that the meals furnished by the sheriff were not worth to
exceed 714 cents a meal; that defendant has equipped a
new jail with all the modern conveniences, and that the
only expense incurred and service rendered by the plaintiff
had been in the supplying, preparing and serving food to
the prisoners, using the rooms and equipment of the de-
fendant.” The majority opinion in the instant case recites
the fact that “previous to April, 1907, the statute govern-
ing the compensation of sheriffs for feeding prisoners was
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as follows: ‘For boarding prisoners pér day, not exceeding
seventy-five cents per day, nor more than $3.50 per week
when the prisoners are confined more than six days’ Sec-
tion 5, ch. 28, Comp. St. 1905.” It is alleged in the majority
opinion that the legislature of 1907 passed an act amend-
ing the foregoing section so as to read: “Section 5.
(Sheriff.) Serving capias with commitment or bail bond
and return one dollar. * * * For boarding prisoners,
fifty cents per day; provided, that in counties having by the
last preceding national or state census a population in ex-
cess of 100,000 the sheriff shall receive for boarding prison-
ers, including jail supplies, thirty-nine cents per prisoner
per day until January 1, 1908, and it shall be the duty of
the board of county commissioners to advertise on or be-
fore December, 1907, and annually thereafter, for pro-
posals for furnishing meals to prisoners in the county jail
according to specifications set forth in said advertisement,
and on or before the first day of January in each year to
contract with the lowest and best biddér for feeding
prisoners in the county jail.” It issaid: “The validity of
the provisions authorizing the board of county commis-
sioners to contract with the lowest bidder for feeding
_prisoners in the county jail was assailed in the case of
Rtate v. McShane 93 Neb. 46, for the reason that the pro-
-vision was not within the title either of the original or the
-amendatory act, and was not germane to the subject of
either. This view was taken by the court and it was said in
the opinion: * * * ‘After eliminating the unconstitu-
tional portion of it, the remainder of the act is complete in
itself, and capable of enforcement.’ ”

It may be said with a good deal of force that, if this court
sees fit to do so, it may say that part of an act is unconsti-
tutional, and that the part of the act which is unconstitu-
tional is no inducement to the passage of that part of the
act which is constitutional, and it may further say that the
part remaining is complete in itself, and capable of being
enforced. It is the opinion of the writer that we are on
very dangerous ground whenever a court condemns part of
an act as unconstitutional, and then proceds to say that
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that part was no inducement to the passage of the other
part, and that the part remaining is to be considered com-
plete and capable of enforcement by itself. The danger is
that, if the court does not like what is declared unconstitu-
tional, it will have no trouble in rejecting it, but, if it likes
what is left, it will want to keep it, and there is no rule by
which it can be told with certainty what the opinion of the
court will be. It may like what is left and, if so, it will
retain it. If the court desires to defeat the whole act, it is
so easy for it to say that the unconstitutional part was an
inducement to the passage of the other part. If it wants to
keep the other part, it will say that the unconstitutional
part was no inducement. The whole matter is pure specu-
lation. It will dislike what it declares unconstitutional,
and, if so, it will put it out. This doctrine is objectionable,
no difference how many times this court in the past has
said that it could be resorted to. The fact is one of per-
sonal preference of the judge or judges which determines
their action. The attempted rule is as fleeting and intan-
gible as the end of a rainbow. This sort of rule makes the
court a lawmaker. It gives it legislative powers. When-
ever it concludes to go in and nullify part of an act upon
the ground that it is unconstitutional, it can keep the re-
mainder, or put it out, just as it pleases. If it puts the
whole act out, the effect is to revive a discarded law, like
the 50 cents a day in this indentical case. Here is a case
where the legislature contemplated one thing and at-
tempted to do it. It declared for the lowest bidder. The
supreme court declares for a law that the legislature had
pronounced repealed. It may be argued upon humani-
tarian grounds that it is a bad thing to let the contract to
the lowest bidder. It may be said that he would fill the
prisoners with diluted and dangerous food. But that is a
matter which might be met in some other way; perhaps by
the employment of an intelligent and humane inspector.
Of course, it can be further said that it might be made
the duty of the sheriff to run a boarding house of this
size in a clean, capable and efficient manner, so that the
prisoners would get good food. The sheriff should be pro-
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vided for; if not by fees, then by a liberal salary; but our
court should not be required to render any decision likely
to be misunderstood as a juggling or sleight of hand per-
formance. Any one capable of analyzing the cases re-
ferred to might come to that conclusion. There is no way
to avoid this sort of thing as long as the whim of the in-
dividual may become the law of the court.

Louls BL0OM V. STATE OF NEBRASKA.
Frep Aprin 3, 1914, No. 18,296.

1. Criminal Law: NEw TriAL: NEwLY DiscOVERED EVIDENCE. A new
trial will not be granted in a criminal case on the ground of
newly discovered evidence, unless it is made to appear that the
newly discovered evidence is material, is not doubtful in character,
and that the defendant could not by the exercise of reasonable
diligence have discovered and produced it at the trial.

WITNESSES: NECESSITY oF CarLLiNG. It is mnot required
that all the witnesses whose names are indorsed upon an informa-
tion must be called at the trial.

RECEIVING STOLEN Goopns: EXISTENCE OF CORPORATION:
Proor. In a prosecution for knowingly receiving goods which had
been stolen from the freight cars of a railroad corporation while
being transported, strict proof as to the existence of the cor-
poration is unnecessary. It is sufficient to show that the company
named in the information was, at the time charged, operating
the railroad, and that the goods sold were stolen from freight
cars upon its tracks. This establishes its de facto existence,
which is sufficient.

REFusar, oF INsTRUCTION. It is not error to refuse an
instruction, where another one is given by the court upon its
own motion covering the ground.

. INSTRUCTIONS: FAILURE To REQUEsT. It is not reversible
error for the court to fail to instruct as to the defense of alibi,
where the defendant makes no request for such instruction.

ERRoR to the district court for Richardson county:
JorN B. RAPER, JUDGE. Affirmed.
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James E. Leyda, Edwin Falloon and 7. J. Doyle, for
plaintiff in error.

Grant G. Martin, Attorney General, Frank E. Edgerton
and Reavis & Reavis, contra.

LerTON, J.

Plaintiff in error was convicted upon the charge of buy-
ing stolen property, knowing that the property was stolen.
He brings the case here for review.

The first contention made is that there is not sufficient
evidence to sustain the verdict. It is impossible, within
the proper limits of this opinion to set forth all the evi-
dence. Plaintiff in error, hereafter called the defendant,
had a small shop or store in Falls City for the sale of cloth--
ing, notions, ete.

The testimony in behalf of the state is to the effect that
the goods, consisting of a large number of overalls, a num-
ber of boxes of cigars and some tobacco, were stolen from
freight cars of the Chicago, Burlington & Quincy Railroad
Company standing in the railroad yards at Falls City, and
that the thieves, Norman and Merle Bonner, sold them to
the defendant on or about Sunday, July 21, 1912; that Nor-
man Bonner told him at the time that the property was
stolen; that the marks or tags were afterwards removed
from a number of the overalls and were intermingled by
Bloom with other overalls on the shelves; and that, when
the officers asked for the goods he got from the Bonners,
Bloom showed them where the overalls were, and went into
a back room and brought them a valise filled with the
stolen cigars.

The testimony for the defense is that the goods were left
in the store by Norman Bonner to be called for; that Bloom
was in the country when they were left, Mrs. Bloom being
in charge of the store and giving him permission to leave
them ; that the goods were not intermingled, but the bundle
of overalls brought by Bonner was placed on a shelf by
itself, covered with a black cloth; that none of them were
sold by the Blooms, and no money was ever paid for them.
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Several witnesses testify Bloom was at a farm five miles
from Falls City on Sunday, July 21, 1912. Part of the
testimony of the Blooms is so strongly impeached by other
credible witnesses that it tends to weaken their whole
story, and this probably had its effect with the jury.

While there is a direct conflict in the testimony, we think
it was ample to support the verdict, if the jury believed the
witnesses for the state.

It is next assigned that the sheriff was disqualified to
select talesmen on account of his bias and prejudice against
the defendant. It is shown that all that the sheriff had to
do with the selection of the jury was to call five talesmen to
fill the panel at the beginning of the term of court at which
the trial was had. There is no showing that any of these
talesmen were jurors, and no showing of any misconduct
on the part of the officer.

Misconduct of counsel is next complained of.  One
Whitaker, a witness for defendant, was called to testify to
the reputation and character of defendant. After testify-
ing that he considered his reputation good for honesty and
morality, he was asked by counsel for the state: “Don’t
you know the city wouldn’t let him run a pawnshop down
there?” This was objected to, and the objection sustained.
He was also asked whether he had heard of the trouble that
Bloom had had with a machinist about a ring. This was
also objected to, and the objection sustained. The nature
of the questions themselves was not out of the ordinary; no
attempt was made to carry on this line of questioning after
the court sustained the objections; and we find no prej-
udice to defendant in this matter.
~ The fourth assignment is that the court erred in not

granting plaintiff a new trial on the ground of newly dis-
covered evidence. The affidavit of one V. D. Kelso is to the
effect that on a Sunday in July, 1912, when he went to de-
liver ice to Mrs. Bloom, he met Norman Bonner in Bloom’s
store; that at that time there were one or two bundles lying
on the floor in the room; and that Bloom was not there.
At the trial Norman Bonner testified that Kelso was an
iceman and lived in I"alls City, and that he was in the room
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at one time when Bloom paid him money for the goods.
We see no reason why a subpena could not have been is-
sued for Kelso at any time after Bonner testified. A party
cannot, with knowledge of the existence of a witness within
reach of a subpeena, refrain from calling him, and then,
after a trial has heen had resulting in an adverse verdict,
procure a new trial on the ground of newly discovered evi-
dence. The afiidavit of onie Foster is also filed to the effect
that one day in July he picked up a pair of overalls from a
bunch on the shelf, and that he asked Mr. Bloom the price;
that defendant replied they were not his overalls, at the
same time calling Foster’s attention to overalls on another
shelf, which he stated were his, and which he would sell,
and saying, referring to this pile of overalls and a grip,
that they had been “left there by a fellow last Sunday,” and
the “fellow hadn’t come after them yet.” This affidavit is
inconsistent with the testimony of both Mr. and Mrs.
Bloom, since, according to their testimony, the stolen
overalls were covered with a black cloth as soon as placed
upon the shelf and during the time they were in the store.
Furthermore, this conversation is said to have occurred
several months before the trial. Bloom says he had for-
gotten the man with whom he spoke; but there is no show-
ing that he made any effort to find this man before the
trial. Foster was a resident of IFalls City, and it would
seem that soon after the trial was had his affidavit was ob-
tained. We think due diligence in the endeavor to procure
the testimony of these witnesses before the trial has not
been shown, and doubt that, if received, it would affect the
result.

It is next complained that, becanse the name of Merle
Bonner was upon the information, he should have been
called to the stand by the state, and that failure to do so
is reversible error. There is no statutory requirement in
this state that makes it incaumbent upon the state to call
witnesses whose names are indorsed upon an information.
Furthermore the record discloses that Merle Bonner is
deficient in mentality, and that, if he had been called by
the prosecution the defense might have had a good reason
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to complain of the action of the state in attempting to use
the testimony of such a witness in order to couvict the de-
fendant. He was called as a witness by the defendant, but
his testimony is so incoherent and inconsistent with itself
in several respects as to demonstrate the inadvisability of
his being called as a witness, either by the state or the de-
fendant.

What is said in this connection applies to the complaint
that, since Merle Bonner was a hostile witness, the court
erred in refusing to permit the defendant to impeach him
by showing that he had made statements at the preliminary
trial inconsistent with his present testimony. Moreover,
the witness was permitted to testify to several statements
he had made at the preliminary, and questions asked, to
which objections were sustained, did not tend to impeach.

Complaint is made of instructions Nos. 1 and 2 that they
omitted to state the issue as to whether the Chicago, Bur-
lington & Quincy Railroad Company was a corporation,
and the issue of an alibi. Instruction No. 1 merely states
the allegations of the information. Instruction No. 2 in-
forms the jury of defendant’s plea of not guilty, and gives
the law as to the presumption of innocence and the duty of
the state to prove guilt beyond a reasonable doubt. There
is no error in this instruction.

Instruction No. 2 is also complained of for the same rea-
sons. This instruction restates the material allegations of
the information, and directs the jury to acquit the defend-
ant if these are not established beyond a reasonable doubt.
There is no error in this instruction. With respect to the
claim that neither the instructions of the court nor the
evidence cover the allegations in the information that the
property was stolen from a corporation it may be said that
the information charged that the Chicago, Burlington &
Quincy Railroad Company was a corporation, and the
proof established that a company known by the name given
in the information was as a matter of fact carrying on the
business of transportation under such name. This is suffi-
cient evidence of the identity of the owners of the property.
In Braithwaite v. State, 28 Neb. 832, this court cited with
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approval and followed the case of Burke v. State, 34 Ohio
St. 79. In that case the accused was charged with breaking
into a railroad car of the Pittsburg, Cincinnati & St. Louis
Railroad Company. There was no allegation in the indict-
ment that the company was a corporation. The court held
that “it is sufficient to prove by reputation that there was,
at the time when the crime is alleged to have been com-
mitted, a corporation known by that name, operating such
road, and carrying goods, stock, and passengers for hire in
its cars running along said company’s road. A de facto
existence of the corporation is only necessary to be shown.”
In this case the information alleged the corporate charac-
ter of the railroad company, and the proof established its
de facto existence. That is all that was required.

It is assigned that the court erred in refusing to give in-
struction No. 5, to the effect that, although the wife may
have known the goods were stolen, this would not be suffi-
cient to justify the jury in returning a verdict of guilty,
although the defendant may have passively consented to
what his wife had done without taking any part in the
transaction. There was no evidence in the case to which
such an instruction was applicable. No claim is made, and
no one testified, that Mrs. Bloom ever purchased any goods.
Instructions should have reference to the evidence in the
case, and there was no error in this refusal.

Complaint is also made that the court failed to instruct
the jury as to the defense of an alibi. No request was made
to instruct upon this issue, and under such circumstances
the failure to do so was not reversible error. Heidelbaugh
v. State, 79 Neb. 499 ; Ferguson v. State, 52 Neb. 432.

The assignment that the court erred in permitting proof
as to the shipping of a trunk containing a part of the.
stolen goods to Beatrice by Bonner is also untenable. The
evidence was corroborative, and, while collateral in its na-
ture and somewhat remote, it was within the discretion of
the trial court to admit the same. Unless an abuse of dis-
cretion is shown which results in prejudice to the rights of
the accused, a reviewing court will not interfere with the
judgment on this account. ‘
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Complaint is made of the refusal to instruct, at defend-
ant’s request, that “the witnesses Merle Bonner and Nor-
man Bonner are accomplices,” and to caution the jury that
for that reason their testimony should be acted upon with
great care and caution. The testimony of both the Bonners
showed that they were convicted criminals. Their answers
to questions and the nature of their testimony clearly
demonstrated to any man of ordinary intelligence that
their testimony was of such a nature that it should be
closely scrutinized. No sensible man would accord theijr
testimony unless corroborated by circumstances or by
credible testimony a tithe of the weight which would be
accorded to that of an ordinary witness. We think that,
while the court might with propriety have instructed the
jury to use caution in considering their testimony, it wounld
be an insult to their intelligence to hold that the refusal to
give such an instruction was prejudicial, and that a new
trial should be granted for such reason. Moreover, it may
be doubted whether the tendered instruction is an accurate
statement of the law where, as in this state, the crime
charged is a substantive offense. 24 Am. & Eng. Ency. Law
(24 ed.) note 1, p. 51.

In the reply brief it is complained that a lawyer aided in
the prosecution who had not been appointed by the court
" for that purpose. This point should have been made in
the main brief, and we are not bound to consider it. At
the trial defendant was represented by two able and ex-
perienced counsel who made no objection. After a trial
and conviction has been had, it is too late to interpose such
an objection, and the right to object to other counsel par-
ticipating has been waived.

Under section 9050, Rev. St. 1913, it is provided that “no.
indictment shall be deemed invalid nor shall the trial, judg-
ment or other proceedings be stayed, arrested, or in any
manner affected,” for any “defect or imperfection which
does not tend to the prejudice of the substantial rights of
defendant upon the merits.”” Under section 9065, Rev. St.
1913, the provisions of the code in relation to indictments
shall, as near as may be, “apply to informations, and all
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prosecutions and proceedings thereon.” None of the mat-
ters complained of have operated “to the prejudice of the
substantial rights of the defendant upon the merits.”
The judgment of the district court is therefore
AFFIRMED.

HAMER, J., dissenting.

The principal witness in this case, Norman Bonner,
swore that he was an inmate of the Iowa penitentiary, and
before that that he was in the Missouri penitentiary. He
claims to have been convicted of felonies three times. He
seems to have been permitted to go to Joplin, Missouri, to
the deathbed of his mother. There he escaped from the
guards and took his 18-year old brother to Kansas City
with him, and then to Falls City, Nebraska, where he broke .
into the freight cars of the Chicago, Burlington & Quincy
Railroad Company and proceeded to steal. He is shown to
be a professional thief. He claims that he sold the stolen
goods to the defendant Bloom. Bloom was keeping a little
store at Falls City. The charge is that he (Bloom) pur-
chased personal property belonging to the Chicago, Bur-
lington & Quiney Railroad Company, knowing that the
same had been stolen, and with the intent to defraud the
owner. I do not like to send anybody to the penitentiary
on the testimony of such a witness as Bonner, and es-
pecially if he is contradicted and also contradicts himself.
Both is done in this case. His story is in many respects
unreasonable and improbable. While the facts should be
found by the jury, the reviewing court cannot be expected
to shut its eyes to the incongruous things pictured by the
witness, nor is it expected to be deaf when the witness with
particularity relates what is improbable, and his testimony
is controverted as far as it goes. One of the improbable
things in his statement is that he made seven trips to the
store on this particular Sunday. He claimed to be curry-
ing up the goods. 1t is unlikely that any man of intelli-
zence would go seven times into a store with grips on Sun-
day. He would be almost sure to attract the attention of
the public. He also claimed that part of the time he welut
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in where there was a board off in the back fence, and camc
out at the front. That would be equally likely to attract
attention. He claimed to have got acquainted with Bloom
when Bloom was at Lincoln. He claimed the acquaintance
orignated through Bloom’s crooked work, but on further
examination it seems that he had never seen Bloom while
he lived at Lincoln. Later on he did not know whether
Bloom had ever lived at Lincoln or not. He testified that
he never bought any goods of Bloom while he lived at
‘Wymore; that he never sold him any while Bloom was liv-
ing at Wymore. When closely pressed as to how he
came to get acquainted with Bloom he said: “If I would
tell you I would incriminate some of my partners.” A lit-
tle later on he claimed that he stole these particular goods
because Bloom asked him to. The evidence shows that he
came.direct to Falls City, and therefore he had no oppor-
tunity to see Bloom. He testified that he broke intc the
cars before he got to Falls City; that he broke into the cars
on the 1wway to Falls City. He seems to have lost no oppor-
tunity to avoid telling the truth. "He cheerfully testified
that after he got to be 18 or 20 years old he was in the peni-
tentiary most of the time. He testified that he was making
the trips to Bloom’s store on Sunday all day. The other
brother said the defendant only made three trips. Norman
Bonner testified that there were other people in the front
room that day; that Bloom and himself would go in the
back room, and then come out into the front room to settle
up; that would be before people. It is not a very likely
story that they would settle there in the presence of a
crowd of people, but, of course, if Bloom was guilty, they
may have done so. He testified that Bloom paid him
about $80, and that it was mostly paid in silver. He tes-
tified that he gave the money to his brother. His brother
testified that Norman never gave him any money, neither
that day, nor the next day, nor at any time. Norman
seems to have kept all of it, if there was any. Norman tes-
tified that he carried up two grips each trip on that Sun-
day. Sadie Halbert testified that the defendant, Louis
Bloom, was out to their house on that day; that he came
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out about half past 10 or 11 o’clock, and that he left at 4 or
5 in the afternoon. William Honea testified that he was at
Louis Halbert’s house on Sunday, the 21st of July, when
Bloom came there about half past 10 or 11; that Bloom ate
his dinner there, and left between 4 and 5 o’clock that
afternoon. W. H. Guilliams testified that he knew Bloom,
and saw him at Halbert’s on that Sunday ; that he ate din-
ner with him. Jesse Smith testified that he worked for
Louis Halbert, and saw Bloom there at Halbert’s house
that Sunday, July 21, 1912; that Bloom came down to the
sawmill where he was at work. Mrs. Bloom’s statement
that the goods were brought there in a big bundle is not
unreasonable. The cigars were in a grip. She denies that
Bonner came into the store the back way. The defendant
testified to making the trip out to Halbert’s place, and that
he was there on the 21st day of July, 1912; that he did not
see at his store either Merle Bonner or Norman Bonner
until the officers came after the goods; that he never
bought any goods of either-one of the boys; that he never -
sold any goods in the store that did not belong to him;
that he never sold any cigars out of the valise; that he
never opened the valise. He also testified that there was
no fence between the back part of the building and the
alley; that it had always been open. This was a fact or
it was not a fact. If it was not a fact, it was easy to show
it. Amos E. Gantt thinks the fence may have been there,
but is uncertain. John Wilson testified that he did not
recollect ever seeing a fence at the rear of Bloom’s prem-
ises; that there might have been a fence at one time, but
there had not been one there for the last several years.
This is very rickety testimony upon which to send a man
to the penitentiary, even if he is described as a Jew by the
voung man who voluntarily confesses that he is himself a
burglar and a thief, and who tries by his testimony to bring
Bloom down to a level with himself. This young man
Bonner not only makes an assault upon this particular
Jew, but he makes an assault against a large number of
Jews, when he testifies that they are in the habit of buying
stolen goods. He was probably testifying in that way for
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the purpose of securing the conviction of Bloom. As he
had not seen Bloom before for many months, nor recently
until after the goods were stolen, that was a subject upon
which he probably had a good deal of anxiety. He seems to
have indicated this anxiety. He characterized the Jews as
being in the habit of buying stolen goods, and then spoke
of Bloom as a Jew. In addition to that, he tried to create
the impression, without any apparent foundation for doing
so, that he and Bloom had been guilty of crooked transac-
tions together in Lincoln.

It is in evidence that the defendant Bloom has the repu-
tation of being a law-abiding citizen. That is all the repu-
tation he could have, even if he had belonged to another
race and had a different religion. “Though good reputa-
tion of accused does not prove innocence, it carries weight
where the proof is doubtful and circumstantial.” Gerke v.
State, 139 N. W. 404 (151 Wis. 495).

It would seem that the trial court was not quite fair to
him. Counsel for the defendant requested the following in-
struction: No. 10: “The jury are instructed that the wit-
nesses Merle Bonner and Norman Bonner admit that they
stole the goods which they testified were sold to Bloom.
By their own testimony they are accomplices and their tes-
timony should, for that reason, be acted upon with great
care and caution,and if,after a careful examination of their
testimony, the jury are not satisfied that it is true, and do
not believe that they can safely rely upon it, then the jury
should return a verdict of not guilty.” These witnesses
must have been of the most unsatisfactory character. It
was the duty of the court to caution the jury against them.
This the court did not do. The fact that it did not do so
does not seem to be fair. The jury had the testimony of
these witnesses before them. It went to.them under the
sanction of the court. The mere fact that the court let it
in compelled the jurors to consider it. It is easy to say
that these witnesses were unworthy of belief, but how does
the jury know that so long as no one tells them? When
the court let this sort of evidence go before the jury, it
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stood sponser for the fact that it was to be considered. The
jurors are not lawyers; they are simply jurymen.

The defendant requested the giving of the following in-
struction: No. 5: “The jury are further instructed that,
although the wife may have known or thought the goods
at the time she bought them were stolen, this would not be
sufficient to justify you in returning a verdict of guilty,
though the defendant may have passively consented to
what his wife had done without taking any active part in
the matter.” This instruction, or one similar to it, should
have been given. This is a case where there should be a
.discrimination between the defendant and his wife. Under
the testimony for the defense, only the wife was there at
the time the goods were brought into the store. Whatever
she said and whatever she did was not binding upon her
husband. The jury should have been told that fact. It
should be remembered that the jury were composed of men
who are not lawyers. They were likely to receive the im-
pression that the husband’s act acquiescing in the purchase
made by his wife bound him, and, if it did, he would be
criminally liable, although he was not present and had
nothing to do with the transaction.

It is a familiar rule that the defendant is entitled to
have his theory of the case go before the jury.

Merle Bonner is weak-minded. It is stated by counsel in
some of the objections made that he had been in the Insti-
tution for Feeble-Minded. He swore that he was eighteen
years old the 18th of October; that his parents were both
dead ; that he had not gone to school very much; that he
could read a little, “not to amount to anything;” that he
understood that the clerk wanted him “to swear against
the Jew.” TUndoubtedly there was an atmosphere there
about the court that was unfriendly to the Jew, and, al-
though this witness was only half-witted, he felt the pres-
sure. He testified that they (his brother and himself)
changed from a passenger car.to a freight car as they were
coming up to Falls City and before they got there, and that
they did it to get these goods; that his brother suggested

95 Neb. 46
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getting the goods. It will be remembered in this connec-
tion that Norman Bonner testified that Bloom told him to
steal the goods. Of course, if Norman suggested stealing the
goods before they arrived at Falls City, Norman swearing
that Bloom told him to steal the goods is all a fiction.
When they got to Falls City, he testified, the goods were
thrown out along the side of the track down by the stock-
yards. He says this was at 4 or 5 o’clock in the morning.

Eaton testified that he went to Bloom’s store; that
Aldrich said, “Bloom, get those goods you got from these
boys;”’ that then Bloom started around and commenced
getting the overalls, and that his wife stepped up and said,
“T’1l get them; you wasn’t here.” Eaton testified that the
overalls were not covered up. “Q. Isn’tita fact there was
some kind of clothing, I don’t know what it was, over these
overalls at the time and they were all taken out from that
covering? A. No, sir; they wasn’t.”

L. L. Aldrich, the chief of police, testified that he went
to the store along with Eaton, Johnson, and Merle Bonner;
that ‘“we were back there helping him, and Mrs. Bloom told
him (her husband) to get out of the way when he went to
get them.” She said that she put the goods there, and that
he was not there when the goods were left at the store.

Mrs. Bloom testified that the overalls were brought to
the store on Sunday, the 21st of July; that her husband
was out of town that day; that he had gone out to the
country about half past 8 or 9 o’clock in the morning, and
he did not return until 7 or 8 that evening; that one of
these boys asked her if they could leave the bundle, and she
said, “yes;” that this bundle was tied with a rope, and that
one could see that it was overalls. She says that she untied
the rope and put the overalls on the shelf, and that she put
the suitcase that had the cigars in it under the lower shelf;
that she did not know how many pairs of overalls there
were; that she never sold any of them; that to her knowl-
edge her husband never sold any of them. She describes
the overalls as @ great big bundle; she says the overalls
were all in one pile; she says she cut the rope that was
around the bundle; she testifies that she untied the pack
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and put the overalls up on the shelf because they were in
her way; she put the cover on the overalls; that her hus-
- band had nothing to do with it. She testified that she got
the suitcase when the men came in and asked for it. It
will be seen from her testimony that she assumed the man-
agement of delivering the goods to the chief of police; that
she was inclined to crowd her husband to one side on the
theory that she knew where the goods were, and that the
package had been left with her.

The defendant testified that he first learned from his wife
about the overalls and the suitcase being there; that he did
not know about it until the Monday morning after they
were brought there.

If the court had liberty to refuse this instruction, then it
was at liberty to deny the defendant the privilege of being
heard. I cannot sufficiently emphasize the fact that the
jury are not composed of lawyers, and that jurors are
taught that it is their duty to receive from the judge what
he characterizes as the law. When he lets the evidence
come before them, the jury feel bound to consider it. If
he does not give them some sort of cautionary instruction,
they are almost sure to accept the evidence as true.

It is said in the majority opinion that “It is assigned that
the court erred in refusing to give instruction No. 5 (re-
quested), to the effect that, although the wife may have
known the goods were stolen, this would not be sufficient
to justify the jury in returning a verdict of guilty, although
the defendant may have passively consented to what his
wife had done without taking any part in the transaction.
There was no evidence in the case to which such an instruc-
tion was applicable. No claim is made, and no one tes-
tified, that Mrs. Bloom ever purchased any goods. Instruc-
tions should have reference to the evidence in the case, and
there was no error in this refusal.”

It is true that there was no direct testimony to the effect
that Mrs. Bloom purchased the goods, but the goods were
there in the store; because of the fact that they were there,
it would be easy for the jury to jump to the conclusion that
whether Bloom was there or not when the goods were
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brought into the store would make but little difference.
The jury were likely to say: “Suppose Bloom’s wife took
these goods in, but Bloom let them stay there ‘does not
that make him guilty?” The trouble with that sort of rea-
soning would be that they would be holding Bloom liable
for an assumed criminal act of his wife. The majority
opinion refuses or neglects to consider Bloom’s danger. As
lawyers, the other members of this court.know that one
person should not be held liable for the wrong of another
except in special cases and under special circumstances,
which do not apply in this case. But they know that be-
cause they are lawyers, and because they have been trained
by years of experience to know that; but the gentlemen
who sat as jurors did not have those years of experience,
and they would be wholly unable to determine what the
law was unless directed. The district court did not direct
them. It left them in the dark and where they could jump
onto Bloom as responsible for the act that his wife had not
done, but which they might assume that she did.

A’s wife, in A’s absence, receives stolen potatoes, knowing
~ them to be stolen. The jury find that A afterwards adopted
his wife’s receipt. This finding is not sufficient to sustain
a verdict of guilty, as it is consistent with A’s having pas-
sively consented to what his wife had done without taking
any active part in the matter. Regina v. Dring, 1 Dears.
& B. C. C. (Eng.) 329. Chief Justice Cockburn said:
“The word ‘adopted’ may mean that the husband passively
consented to what his wife had done, without taking any
active part in the matter. In that case we think it would
not be right to say that he was guilty of receiving. True
it may mean that he did take such active part, but we
cannot put this rigid construction upon the word ‘adopt-
ed; and it would be going too far to say, upon this finding
of the jury, that the conviction can be supported.” The
opinion was unanimous.

No instruction given by the court contained the idea set
forth in this request. We should remember that the de-
fendant is found guilty upon the theory of the prosecution
that he knew that the goods had been stolen. The danger
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is that the jury came to its conclusion that the property
was stolen because the jurors thought that Mrs. Bloom
may have believed that it was stolen. They may have
further thought that it was the duty of the defendant
Bloom to make some sort of objection to it, although they
may have considered that he was not present when the
goods were brought into the store. - The jury were likely
to conclude that the act of the wife was the act of the hus-
band, and, thongh performed in his absence, that it made
no difference. In the consideration of this peculiar case,
it was the duty of the trial judge to protect the defendant
from the effect of any act of his wife. As I understand it,
the majority opinion declines to look into the details of the
case. The English case cited looks in and acts. Unless the
testimony of the Bonners is accepted as true, there is no
testimony against Bloom except that the goods were
found in his store. I am unable to find any testimony
that corroborates the testimony of Norman and Merle
Bonner, and they dispute each other all the time as to what
happened and how it happened. The testimony of fhe
Bonners tends to show that they brought the goods to the
store on the 21st of July. That seems to be their testi-
mony, and that is the testimony of Mrs. Bloom. The de-
fendant Bloom says that he was not there, and that he did
not, purchase the goods nor receive them, and four wit-
nesses swear that on that Sunday he was out in the country
all day. No one disputes the fact that he was out in the
country all day on that Sunday except the Bonners.

The writer of the majority opinion may not believe in
the Bonners generally, and this jury may have had the
same impression; but if left at liberty to think the hus-
band adopted the act of the wife, and so was willing to keep
the goods, they may have thought they had the right to find
the hushand guilty, and that he properly was guilty. TFor
this reason, there should have been an instruction as re-
quested. In any event, there should be a new trial for this
reason alone.
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The questions asked the character witness on cross-
examination were prejudicial. People v. Huff, 173 Mich.
620; Elliott v. State, 34 Neb. 48.

REESE, C. J., dissenting separately.

There was some evidence that, at the time the stolen
goods were delivered at the store of defendant, he was not
present and had no knowledge that they had been placed
there until his return in the evening, when his wife in- -
formed him that she had given permission to have them
left there temporarily by the person who had brought them
and made the request that they be so left. With the
weight of this evidence we have nothing to do. It is well
settled by this and all other courts in this country that a
litigant, whether in a civil or criminal case, has the right
to have the jury instructed upon the issues and theories of
each party, leaving the jury to decide the questions of fact.
Upon the trial the defendant asked the court to instruct
the jury: “Although the wife may have known or thought
the goods, at the time she bought them, were stolen, this
would not be sufficient to justify you in returning a verdict
of guilty, though the defendant may have passively con-
sented to what his wife had done without taking any active
part in the matter.” The instruction was refused, and no
instruction given covering the proposition sought to be
presented. We cannot say much in favor of the whole in-
struction as asked, but it is very clear that it presented to
the court the well and long-established rule that the hus-
band is not liable criminally for the acts of the wife in
which he did not participate. I think the instruction
should have been given (modified, if thought necessary),
and to fail to do so was prejudicial and reversible error.
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CATHERINE M. O’CONNOR ET AL., APPELLEES, V. ADA M. L.
PETTY ET AL.; LEARY P. HALL BT AL., APPELLANTS.

FiLep ApriL 3, 1914. No. 17,427.

1. States: Bouxparres: Rivers. The boundary between Iowa and
Nebraska follows gradual and imperceptible changes in the main
channel of the Missouri river.

2. : : . A change by avulsion in the main chan-
nel of the Missouri river does not change the boundary line be-
tween Iowa and Nebraska.

3. Quieting Title: JumispicTioN. In a court of Nebraska, an action
to quiet title should be dismissed, when it is found that the land
in controversy is in Iowa.

APPEAL from the district court for Dakota county: Guy
T. GRAVES, JUDGE. Reversed and dismissed.

R. E. Evans and Edwin J. Stason, for appellants.
A. M. Morrissey and A. Van Wagenen, contra,

Rosg, J.

This is a suit to quiet in plaintiffs title to lands between
‘an abandoned channel of the Missouri river and its present
channel. Plaintiffs claim to be riparian owuners of
definitely described, separate tracts in Dakota county,
Nebraska. Defendants allege that the land in controversy
is in Woodbury county, Iowa. The rival parties claim the
territory in controversy as accretions to their riparian
lands. From a decree in favor of plaintiffs, defendants
have appealed.

One of the defenses pleaded is that the land in contro-
versy is in Jowa, and that therefore the -Nebraska courts
are without jurisdiction to determine the issues. This de-
fense seems to be established. Referring to the boundary
line between the states as running north and south, the
present channel is in places two miles east of the aban-
doned channel, and the river was formerly still farther
east. For many years prior to 1893 the river gradually
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changed from its extreme eastern channel westward be-
yond the present channel to the abandoned channel along
the Nebraska bauk. In the brief of plaintiffs it is conceded
that the river in working westward moved gradually. This
is shown by the evidence. Under well-settled principles of
law, therefore, the houndary line between the states fol-
lowed the center of the main channel to its western ex-
tremity. Rober v. Michelsen, 82 Neb. 48. The course of
the river, the velocity of the current where it washed the
Nebraska bank, maps, and convincing proof of witnesses
lead inevitably to the conclusion that the center of the
main channel, or the boundary between the states, was, in
1893, west of the land claimed by defendants. During that
year, and for some years prior thereto, what is called in the
record a “chute” marked the course of the present channel.
The testimony indicates that, during floods, water poured
through this chute, that in ordinary stages of the river
there was little or no current there, and that in dry periods
the water disappeared or stood in pools. The parties do
not agree as to how or when this chute was formed. Plain-
tiffs contend that it was never land as distinguished from
riverbed, and that it was the natural result of continuous
action of the waters of the stream. The position of defend-
ants seems to be that the chute was made in dry sand by
the action of the wind after the river had passed its loca-
tion in gradually working westward. Whatever the proper
explanation may be, it is clear that the chute, before it was
appropriated by the river as the present channel, which it
now is, was not the main channel forming the boundary
line between the states. From all of the evidence it seems
clear that the change from the western channel to the chute
occurred during a flood in 1894. It is certain that the old
channel was abandoned. It is equally clear that the chute
was an inviting course for a sudden change during a flood.
While river waters occupied the western or abandoned
channel during the years 1895 and 1896, and perhaps lon-
ger, the main channel suddenly changed from the old to
the new, within the meaning of the law of avulsion, with-
out changing the boundary between the states. Nebraske
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v. Jowa, 143 U. 8. 359 ; Missouri v. Nebraska, 196 U. S. 23.
The land in controversy being between the abandoned
channel and the present one, plaintiffs argue that, prior to
the change, the disputed territory was riverbed as distin-
guished from land, that the river shifted its course about
sand bars and that therefore the state boundary followed
such changes in the channels. In discussing this phase of
the case, however, plaintiffs do not question proof that,
out of a tract consisting of more than 1,200 acres, at least
a body of 100 acres was not swept away by the flood of
1894, though the river shifted its course two miles in
places. The conclusion is that the land claimed by defend-
ants is in Towa, and that the district court was without
jurisdiction. The judgment is therefore reversed and the
action dismissed. '
REVERSED AND DISMISSED.

LerToN, Fawcerr and HAMER, JJ., not sitting.

RoMA LOVE, APPELLANT, V. HOWARD C. PARK ET AL,
APPELLEES.

. FrLep Aprir 3, 1914, No. 17,556.

Equity: Suir To Recover PrLEpGE: RELIEF. In an independent suit in
equity for afirmative relief, restoring to plaintiff corporate stock
legally pledged as security for a debt, and quieting his title to the
pledged property, on the ground that the lien of the pledge has
been extinguished by a rejected tender of the amount due pledgee,
payment of the debt may be made a condition of granting the relief
sought by plaintiff.

. APPEAL from the district court for Dodge county: CoON-
RAD HOLLENBECK, JUDGE. Affirmed.

Courtright & Sidner, for appellant.

George L. Loomis and H. . Maynard, contra.
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Rosg, J.

This is a suit in equity to restore to plaintiff, free from
the lien of a pledge, 63 shares of corporate stock, of the par
value of $100 each, issued in a single certificate by the I're-
mont Milling Company, defendant, a Nebraska corpora-
tion. When plaintiff was the owner of the stock, it was
pledged to secure a note for $2,500, executed May 2, 1910,
and payable to Howard C. Park, defendant, at the Central
National Bank of Columbus, Ohio. The makers of the
note are Fred C. Kingsbury and Para Love Kingsbury his
wife. The latter is plaintiff’s sister, and all three live to-
gether at Columbus, Ohio. Fred C. Kingsbhury previously
owed the Central National Bank $8,850, which he was
unable to pay. In that situation he procured from Park,
individually, an additional loan, for which the note de-
scribed was given. Plaintiff did not sign it or personally
obligate herself to pay the debt, but she indorsed her stock
certificate in blank and delivered it to Kingsbury, who
pledged it to Park. Plaintiff bases her right to restoration
of her stock, free from incumbrance, on a rejected tender
to Park of the amount due him individually. That plain-
- tiff tendered to him $2,500 and accrued interest is not ‘dis-
puted. She relies for a recovery on the principle that the
lien of a pledge is extinguished by a rejected tender of the
amount due pledgee on the debt secured. Pledgee inter-
posed the defenses that plaintiff’s stock was pledged to se-
cure the indebtedness due from Kingsbury to the bank, as
well as that to Park; that the latter had no right to accept
the tender or to perform any other act obligating him to
surrender the pledged certificate of stock without protect-
ing the lien of the bank, and that plaintiff is not entitled
to affirmative equitable relief without paying the debt
secured by the pledge. During the conference in regard to
the tender, the lien of the bank was discussed. On the
issue of a pledge to the bank, the evidence is conflicting.
Plaintiff said she never authorized Kingsbury to pledge
her stock to the bank, and he testified that he never did so.
On the other hand, plaintiff indorsed her certificate in
blank and committed it to Kingsbury for delivery to Park.
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In testifying to the conditions under which Kingsbury
procured the loan of 2,500, Park said: “I refused to loan
him the money as cashier of the bank. He then asked if I
couldn’t secure it for him personally. This I attempted to
do, but was unable to do so. He then stated that Miss Love
had some stock of the Fremont Milling Company which
she would permit him to use as collateral. I stated to him
that the only way I could secure the loan would be to put
up collateral of my own and make a personal matter of it.
He stated that, if T would do that and secure the money
for him, the excess of the Love stock as collateral should be
retained by the bank as collateral to their loans, for which
he had been demanding payment. By their loans T mean
the loans of Mr. Kingsbury and his wife from the Central
National Bank, which then approximated $8,850. I se-
cured information regarding the value of the stock, which
was given as worth from $125 to $140 per share. I then
loaned Mr. Kingsbury the $2,500, taking a note made pay-
able to myself and signed by himself and wife, with the
certificate of stock in the Fremont Milling Company as
collateral, in keeping with our previous conversation, as
just stated.” .

The trial court found that Kingsbury had no authority
to pledge the stock for any purpose except to secure his
debt of $2,500 to Park, and that plaintiff was the owner of
the certificate, subject to pledgee’s lien for that amount
and interest. By the decree restoration of the stock to
plaintiff and the quieting of title in her were made condi-
tional upon payment of Kingsbury’s indebtedness to Park.
Plaintiff has appealed.

In reply to the plea that the lien of the pledge was extin-
guished by the rejected tender, Park’s rejoinder is: The
decree in equity is justified by the maxim, “He who seeks
equity must do equity.” In determining this question, the
reasons given by the trial court for the conclusion reached
below are immaterial. By the pleadings, the proofs and
the tender, plaintiff established the validity of the pledge
to Park to secure Kingsbury’s note for $2,500, when it was
made. The tender has not been kept good. The secured
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debt has not been paid. There is now no offer to pay into
court or to Park the amount tendered. It is undisputed
that the loan to Kingsbury could not have been procured
without the pledge. Since plaintiff, in a suit instituted by
herself, is in a court of equity affirmatively seeking the
quieting of her title to the pledged stock, under the tech-
nical rule of law that the lien of a pledge is extinguished
by a rejected tender, may the conscience of the chancellor,
under the circumstances narrated, respond to the prompt-
ings of equity? In discussing the maxim that “he who
seeks equity must do equity,” an eminent text-writer says:
“It may be applied, in fact, in every kind of litigation and
to every species of remedy.” 1 Pomeroy, Equity Jurispru-
dence (3d ed.) sec. 385. This maxim has been applied in
a suit to quiet title to land by removing the cloud of an ex-
pired mortgage lien, such affirmative, equitable relief -hav-
ing been granted only upon payment of the outlawed debt.
Kerr v. McCreary, 84 Neb. 315 ; Bank of Alma v. Hamilton,
85 Neb. 441 ; Bell v. Dingwell, 91 Neb. 699. The doctrine
has also been applied to a pledge of corporate stock. As-
signee of Savings Bank of Louisville v. Grand Lodge, 5 Ky.
Law Rep. 328.

The conclusion is that the decree, in requiring nayment
of the indebtedness to Park as a condition of granting to
plaintiff affirmative relief, responds to the demands of
equity. For that reason, it is

: AFFIRMED.

LerToN, FAWCETT and HAMER, JJ., not sitting.

Just C. GRASBORG, APPELLER, V. H. F. HAHN & COMPANY,
APPELLANT.

Frep Aprrn 3, 1914, No. 17,577.

Conversion: PLEADING AND ProoF. In a suit to recover damages for the
conversion of a stock of merchandise alleged to have been
converted by defendant, it is error on the part of the trial court
to admit proof of, and by instructions to allow a recovery for,
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the conversion of store fixtures not alleged in the petition to
have been converted.

APPEAL from the district court for Lancaster county:
LincoLN Frost, JUDGE. Reversed.

Burkett, Wilson & Brown and Baldrige, Keller & Kel-
ler, for appellant.

Byron @. Burbank and Mockett & Peterson, contra.

Rosg, J.

Plaintiff sued to recover damages for conversion. The.
jury returned a verdict in his favor for $3,988.08. To pre-
vent the granting of a new trial, plaintiff filed a remittitur
for $1,000 in conformity with a ruling of the district court.
From a judgment for $2,988.08, defendant has appealed.

When plaintiff was running a retail jewelry store in
South Omaha, February 19, 1906, he was indebted to de-
fendant, a wholesale jewelry company of Chicago, in the
sum of $772.06. On that date, for the expressed considera-
tion of $800, plaintiff executed a bill of sale, absolute in
form, transferring to John E. Friedland, for defendant, the
stock of merchandise in plaintiff’s store. The bill of sale
" also included “one iron safe and six showcases and four
wall cases with connecting mirrors, and all other furni-
ture.” In the petition, which was not filed until August
24, 1909, plaintiff pleaded an oral agreement obligating
defendant to sell at public auction enough of the merchan-
dise to pay its claim and expenses, and to turn back to
plaintiff the unsold property. At plaintiff’s store defend-
ant conducted auction sales of goods daily from February
21, 1906, until March 7, 1906, the proceeds of the last day’s
sale being $11.75, and the total, including some goods fur-
nished by defendant for the purpose of the auction, being
$860.55. Promptly after the closing of the auction, defend-
ant packed and shipped to Chicago practically all of the
remaining stock, and sold the safe and store furniture or
fixtures. By pleadings and proofs plaintiff attempted to
show that defendant had a lien only for the amount of its
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claim; that it agreed to turn back the stock, after paying
the debt from the net proceeds of auction sales; that it con-
verted to its own use defendant’s property of the value of
$3,522.67; and that it was liable for that sum with interest
from March 7, 1906. Defendant asserts in its answer and
proofs that there was no oral condition attached to the bill
of sale, and that the net proceeds of the property trans
ferred did not exceed plaintiff’s indebtedness.

The principal argument of defendant on the appeal is
directed to these propositions: There was error in admit-
ting testimony that the market value of the safe and the
. fixtures in plaintiff’s store was between $1,500 and $2,000;
there was error in an instruction that the fair market value
of the fixtures was a material allegation of the petition;
there was error in an instruction requiring the jury, when
determining the amount of plaintiff’s recovery, to ascertain
the fair market value of the safe and the fixtures remaining
unsold at the close of the auction sale. The basis of these
assigned errors is the failure of plaintiff to allege in his
petition facts constituting a plea that defendant converted
to its own use the safe and the fixtures in plaintiff’s store.
The question is a serious one. As an element in plaintiff’s
recovery for conversion, testimony, over defendant’s objec-
tion, was admitted to show that the fair market value of
the safe and the fixtures was between $1,500 and $2,000.
Did defendant, a wholesale jeweler, convert to its own use
property of that value, under the pretext of securing and
collecting a debt of $772.06, after having sold a large part
of the retail stock at auction, and after having shipped the
remainder to Chicago? The duly executed bill of sale,
absolute in form, purported to transfer the safe and the
fixtures to defendant. In that instrument the stock of
merchandise and the safe and the fixtures were separately
described. The conversion of the merchandise not sold at
public auction is formally charged in the petition with un-
necessary particularity. Most of the allegations relating
to the retail stock make no reference whatever to the safe
and the fixtures. Plaintiff asked leave during the trial to
amend the petition by inserting a definite plea that defend-
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ant converted the safe and the fixtures to its own use, but
permission was refused. If defendant is answerable in
this action for the conversion of the safe and the fixtures,
the protection of its rights required plaintiff to insert in
his petition a proper allegation of the facts, thus giving it
an opportunity to ascertain and prove the market value of
the converted property four years earlier. The statutory re-
quirement is that the petition must contain “a statement of
the facts constituting the cause of action in ordinary and
concise language, and without repetition.” Rev.St.1913,sec.
7664. Such a statement charging the conversion of the safe
and the fixtures is not to be found in the petition. Nearly
all of the formal allegations which plaintiff employed in
stating his cause of action for conversion of the merchan-
dise are not only omitted from the matter relating to the
safe and the fixtures, but the petition contains the follow-
ing language: “Defendant disposed of certain of the fix-
tures, part of said stock of goods, wares and merchandise,
for the sum of $900 cash, and then falsely and fraudulently
represented to said plaintiff that said defendant had dis-
posed of said fixtures for the sum of $450.” If plaintiff
did not intend to charge conversion of the proceeds of the
safe and the fixtures, as distinguished from the fixtures
themselves, why did the petition contain this allegation?
Conversion of proceeds alleged to be $900 and conversion
of property shown by testimony to be of the market value
of $1,500 or $2,000 are not the same. On the measure of
plaintiff’s recovery different evidence is required in mak-
ing defenses. Defendant was entitled to a definite state-
ment of the cause of action involving the safe and the fix-
tures. It was not made, unless a conversion of the pro-
ceeds was charged. Under the pétition proof of the market
-alue of the safe and the fixtures was erroneously admitted
in evidence, and for the same reasons the instructions on
that subject were erroneous. That the errors prevented a
© fair trial is manifest. While the trial court required a
remittitur for $1,000, there is nothing to show that this
requirement was attributable to the errors pointed out or
that they were thus cured.
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For the reasons stated, the judgment is reversed and the
cause remanded for further proceedings.
REVERSED.

LETTON, FAWCETT and HAMER, JJ., not sitting.

RALPH E. WALTZ, APPELLEE, V. CHARLES . ELMORE,
APPELLANT.

Fmep Aermn 3, 1914, No. 17,582.

Appeal: AFFIRMANCE. Error in instructions which are not prejudicial
to appellant is not a ground for reversing a judgment against him.

APPEAL from the district court for Dawes county: WIL-
LIAM H. WESTOVER, JUDGE. Affirmed.

Fisher & Rooney and Dunham & Aye, for appellant.
Albert W. Crites and Edwin D. Crites, contra.

Rosg, J.

This is an action to recover damages for personal in-
juries to plaintiff. When he was riding a bicycle westward
on Second street near the west line of its intersection w1th
Bordeaux avenue in Chadron, he collided with defendant’s
automobile. The collision occurred at or near the Second
street crosswalk on the west side of the intersection of Bor-
deaux avenue, south of the Blaine hotel, a few feet south
of the north curbline of Second street. In the petition it
is alleged that defendant approached from the west at an
excessive rate of speed, negligently turning to his left upon
meeting plaintiff and running into him, thus causing the
injuries of which complaint is made. Defendant denies
negligence on his part, and alleges that he is a physician;
that he had stopped in front of the Blaine hotel to make a
professional call ; and that, while his automobile was stand-
ing there, plaintiff ran into it on his bicycle. Defendant fur-
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ther pleaded that plaintiff’s injuries were caused by his
own negligence. The evidence adduced by the parties is
as conflicting as the allegations of their pleadings and
would support a finding either way. Plaintiff recovered a
verdict for $575, and from a judgment in his favor for that
sum defendant has appealed.

The following instruction is challenged as erroneous:
“If you believe from the evidence that at the time of the
collision the defendant was not answering a professional
call at the Blaine Hotel, and that in driving along said
street his purpose was to go elsewhere than at the said
hotel, then it was his duty to keep to the right-hand side
of the street, and if he did not do so, and a collision oc-
curred as a result of his not keeping on the right-hand side
of the street, then he would be liable for all damages which
resulted from said collision.”

The objections to this instruction are that it directed the
jury that defendant had no right to drive on the left-hand
side of the street, except for the purpose of making a pro-
fessional call at the Blaine Hotel, and that if he did not
keep on the right-hand side of the street, and a collision
resulted, he would be liable for damages, regardless of neg-
ligence. While the instruction should not have been given
in the form quoted, the criticisms do not show reversible
error for the following reasons: The instruction chal-
lenged should be considered as a part of the entire charge
of the court. Another instruction contained the direct
statement that plaintiff could not recover, if the collision
occurred after defendant had stopped his automobile. A
part of the charge not challenged in this court by an
assignment of error contains the following language : “The
burden of proof is upon the plaintiff; and, before he can
- recover a verdict against the defendant, he must prove by
a preponderance of the evidence that on or about the 7th
day‘of September, 1911, he was traveling west on Second
street in Chadron, as alleged in the petition, and was met
on said street by defendant with his automobile, and that
in passing on said street the defendant carelessly and neg-

95 Neb. 47 :



738 NEBRASKA REPORTS. [VoL. 95

Waltz v. Elmore.

ligently and unlawfully failed and omitted to turn his said
automobile to the right or south side of the center of said
street to permit this plaintiff to pass on his position in
the road to the left or north side of the center thereof,
but did carelessly and negligently drive his said automo-
bile on the left-hand side or north side of the center of
said road, and did negligently and carelessly drive his
said automobile against the plaintiff and the bicycle upon
which he was riding upon said highway, and thereby then
and there the plaintiff, wholly without fault on his part,
was thrown by the defendant with great force and violence
off from said bicycle upon the automobile of the defend-
ant.”

As a whole, therefore, the instructions do not charge
that the act of defendant, in driving on the wrong side of
the street, was of itself negligence for which plaintiff is
entitled to recover. Evidence of negligence on part of
defendant in failing to turn to the right upon meeting
plaintiff is required as a condition of recovery. The ob-
jections of defendant, when the entire charge is considered,
do not seem to disclose prejudicial error in the instruction
criticised. For the same reasons, similar objections to
another instruction are overruled.

The following instruction is also criticised as erroneous:
“You are instructed that the defendant had no right to
operate his automobile on a public highway within the
city of Chadron at a speed greater than 12 miles per hour,
or at a rate of speed greater than was reasonable and prop-
er, having regard to the traffic and use of said Second street,
at the time or the condition of Second street, or at a rate
of speed such as to endanger the life or limb of the plain-
tiff ; and, when approaching the intersection of said Second
and Bordeaux streets, it was the duty of the defendant
not to drive his automobile exceeding six miles per hour,
unless you find that he was a physician answering an emer-
gency call demanding excessive speed, and if you find from
the evidence that the defendant at the time was not an-
swering an emergency call demanding excessive speed, and
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that by reason of his traveling at such excessive speed he
occasioned the injuries and damage sustained by the plain-
tiff, you should return your verdict for the plaintiff in the
amount of the damage thus caused to him.”

This instruction is erroneous and should not have been
given. It limits defendant to a speed of six miles an hour
when approaching a street intersection, while the statute
forbids a speed exceeding six miles an hour only when a
motor vehicle is crossing a street intersection. Comp. St.
1911, ch. 78, sec. 146. The question is: Should the judg-
ment be reversed for this error? Under the code an error
which does not affect the substantial rights of appellant
must be disregarded. Code, sec. 145. Defendant pleaded
and testified that his automobile was standing in the street
when struck by plaintiff. If the jury found in favor of
defendant on this issue, they were instructed by the court
that there could be no verdict against him. On an impor-
tant phase of his defense he was disbelieved. There was
a direct and positive instruction that plaintiff was not
entitled to recover without proving by a preponderance of
the evidence that his injuries resulted from the negligence
of defendant in failing to turn to the right upon meeting
plaintiff. On the principal issue in plaintiff’s case the
jury necessarily found in his favor. These and other con-
siderations arising from an analysis of the entire record
indicate that the jury believed plaintiff and his witnesses;
that belief in their veracity controlled the issues of fact;
and that the verdict would not have been different had the
error in the instruction been eliminated. On the whole
case, the conclusion is that the error was not prejudicial.

The concluding argument of defendant is directed to
the proposition that plaintiff is not entitled to recover be-
cause the undisputed evidence shows that he was guilty of
contributory negligence as a matter of law. The parties
do not agree on the faets proved nor on the evidence ad-
duced. Each has filed an abstract. In this situation the
bill of exceptions has been examined to learn the truth
in so far as it is disclosed by the record. From this ex-



740 NEBRASKA REPORTS. [Vor. 95

State, ex rel. Martin, v. Hawkins.

amination it is perfectly clear that the position assumed
by defendant is not well taken.
There being no prejudicial error in the record the judg-
ment is
AFFIRMED.

LETTON, FAwcETT and HaMER, JJ., not sitting.

STATE, EX REL. GRANT G. MARTIN, ATTORNEY (GENERAL, Rp-
LATOR, V. J. R. HAWKINS ET AL., RESPONDENTS.

FiLep ApriL 3, 1914. No. 18,272.

1. Counties: ANNEXATION oF UNORGANIZED TERRBITORY. The statute,
providing that unorganized territory may be attached to an ad-
joining organized county, does not authorize the annexation of an
unorganized county to an adjoining organized county. Comp. St.
1891, ch. 18, art. I, sec. 9.

- DE JUre ORGANIZATION. McPherson county, since
its organization, has been a de jure organization, and as such it
properly exercised jurisdiction over Arthur county for revenue,
election, and judicial purposes, until the organization of the lat-
ter under the act of 1913. Laws 1913, ch. 262.

. RATIFICATION. Ratification of the annexation of
Arthur county to McPherson county held not established by thé
evidence.

Original action in quo waerranto by the state to deter-
mine the right of respondents to be county officers of Ar-
thur county. Dismissed.

Grant G. Martin, Attorney General, and Hoagland &
Hoagland, for relator.

Wilcox & Halligan and P. R. Halligan, contra.

Rosg, J. .

This is a proceeding in the nature of quo warranto. The
information was filed in this court by the attorney general,
relator, on behalf of the state. Respondents claim to be
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public officers of Arthur county and the purpose of the
suit is to oust them on the ground that Arthur county has
no existence and no officers. Relator pleads that the ter-
vitory which respondents assume to control as Arthur
county is four townships north and south and five town-
ships east and west; that it is the western part of Me-
" Pherson county, and that it was attached thereto Jan-
uary 1, 1892, by an order of the county board of the lat-
ter county, pursuant to a majority vote for annexation
at the general election November 3, 1891, and that it has
never been detached. In 1887 the boundary of McPherson
county was fixed by legislative enactment. Laws 1887, ch.
23. At the same time and in the same manner, the terri-
tory over which respondents assume jurisdiction, being
20 townships directly west of McPherson county, was in-
luded within the statutory boundaries of Arthur county.
Taws 1887, ch. 21. McPherson county was promptly or-
ranized, but Arthur county was not. In 1913 the legisla-
ture made provision for the organization of Arthur county.
This was done by a bill entitled: “An act to provide for
the organization of the county of Arthur and for the loca-
tion of its county seat and to attach such county until
organized to McPherson county for election, judicial and
revenue purposes, and to repeal all acts and parts of acts
in conflict herewith and declare an emergency.” Laws
1913, ch. 262. Relator asserts that this act of 1913, au-
thorizing the organization of Arthur county, is void.

Respondents take the position that the order of con-
solidation was void ; that the counties were never attached;
that Arthur county, prior to the act of 1913, with its boun-
daries described by the legislature of 1887, was annexed
to McPherson county for election, revenue and judicial
purposes only; that it was legally organized pursuant to
the act of 1913; and that the defendants are its duly-
clected, qualified and acting officers.

The first question presented is the validity of the an-
nexation order made by the county board of McPherson
county. This order was based on the vote on county an-
nexation November 3, 1891. An election submitting a
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proposition to transfer the territory of Arthur county to
McPherson county and an order of annexation could only
have been authorized by statute. Respondents deny there
was any such authority, and assert that the election and
order of annexation were void. Relator relies on the fol-
lowing enactment, which was in force when annexation
was attempted: “When any unorganized territory lies ad- '
joining to and is not embraced within the boundaries of
any county, and a majority of the inhabitants of said
territory petition the commissioners of said adjoining
county to be attached to the same, the county board of
said county shall within sixty days order an election as
provided for in sections 4, 5 and 6 of this act, and said
territory shall become attached to and be a part of said
county by a majority vote of the same, and be subject in all
other respects to the provisions of this act.” Comp. St.
1891, ch. 18, art. I, sec. 9.

Organized counties, unorganized counties, and unorgan-
ized territory were all subjects of legislation when that
statute was passed. Each had a distinctive character. In
1887 Arthur county was named and its boundaries fixed.
“Unorganized territory,” as that term is used in the stat-
ute, is what may be attached to an adjoining, organized
county. Reference is made to territory “not embraced
within the boundaries of any county.” At the time of
the election the territory now in controversy was within
the boundaries of Arthur county as previously described
by the legislature. The words “any county,” in the sense
used in the statute quoted, comprehended both organized
and unorganized counties. State v. St. John, 21 Kan. 591.
Arthur county, therefore, was not ‘unorganized territory”
which could be transferred to the organized county of
MecPherson. No statute authorizing the annexation has
heen pointed out, and none has been found. It follows
that the election and the order of the county board were
void.

It is argued by relator that McPherson county, with the
territory of Arthur county attached, became a de facto
county organization when the order of anmnexation was
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made, and that the people in the territory of both coun-
ties have since exercised the powers and realized the bene-
fits of annexation. Defendants should not be ousted on
this ground. In all of the territory over which McPher-
son county exercised jurisdiction, it is a de jure organiza-
tion. Its capacity as such has not been questioned. It
was regularly organized before any effort was made to at-
tach Arthur county to it. Within the boundaries fixed by
the act of 1887, its authority as a county has not been
questioned since its organization. Its jurisdiction over
Arthur county for election, revenue, and judicial pur-
poses, while that county remained unorganized, is fully
established. Comp. St. 1891, ch. 18, art. I, sec. 146 ; Rob-
anson v. State, T1 Neb. 142. For the purposes of this case,
therefore, the official acts of McPherson county should be
attributed to a de jure organization.

Relator argues further that both Arthur county and
the state ratified the annexation, and Robinson v. State,
71 Neb. 142, is cited to sustain the argument. In the dis-
trict court for McPherson county Robinson had been
charged with the commission of a felony in territory com-
prising Arthur county as described by the legislature of
1887. Jurisdiction of that court to punish accused was
the question decided. In the opinion, jurisdiction was
shown under the statute attaching Arthur county to Me-
Pherson county for judicial purposes. Comp. St. 1891,
ch. 18, art. I, secs. 146, 147. What is said in regard to an-
nexation by the county board of McPherson county was
not necessary to a decision of the jurisdictional question.
The decision in that case does not control the issue here.
Under the circumstances of the present case, the acts re-
lied upon to establish a ratification should be treated as
a recognition of McPherson county’s lawful jurisdiction
over Arthur county for election, judicial, and revenue pur-
poses, and not a ratification of the order which the county
board of McPherson county had no power to make. In
this view of the law, the act of 1913, making provision
for the organization of Arthur county is not unconstitu-
tional, as alleged by relator.
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On the issues joined, the findings are in favor of re-
spondents. The proceeding is therefore dismissed at the
costs of the state.

DisSMISSED.

STANDARD BRIDGE COMPANY, APPELLEE, V. KEARNEY
CoUuNTY; JOEL HULL, APPELLANT.

FiLep ApriL 3, 1914. No. 17,275,

1. Counties: BriDGE REPAIRS. The principal question controverted
in this case was determined in Buffalo County v. Kearney County,
ante, p. 439, for the reasons there given.

2. Appeal: STIPULATION oF FActs. When the parties agree and
stipulate a material fact for the purpose of trial in the district
court, they will not be allowed in this court on appeal to dispute
the fact so stipulated.

: IssUEs. A case on appeal rests upon the issues tendered
and finally determined in the district court.

ApPPEAL from the district court for Kearney county:
Harry S. DUNGAN, JUDGE. Affirmed.

Joel Hull, J. 1. McPheely and Brown, Bazxter & Van
Dusen, for appellant.

Jesse I.. Root, K. C. Strode and M. V. Beghtol, contra.

FAwCETT, J.

In this case the question which is determined in Buffalo
County v. Kearney County, ante, p. 439, is principally dis-
cussed by the appellant, and is there determined adversely
to his contention.

The repairs upon the bridge in this case were made by
plaintiff under a contract between Buffalo county and
Kearney county jointly, on the one part, and plaintiff, on
the other. A further contention of the appellant is that
the contract was void because the contract was let with-
out advertising for bidders. The case was tried upon a
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stipulation of facts, in which it is stipulated “that an
emergency existed for the immediate repairing of said
bridge as was provided by the terms of said joint contract,
and the board of supervisors of the respective counties,
parties to said contract, so declared, found and determined
that the interests of the respective counties required im-
mediate action on the part of said counties for the repair-
ing of said bridge.” .

The appellant contends that the evidence shows that no
emergency existed, and the evidence recited in the brief
might make the question a serious one if it were open to
investigation in this case. The county board of the county
of Kearney allowed the claims, and this appellant alone
removed the case to the district court by appeal. He was
the sole defendant contesting the matter in the district
court, and is alone contesting it here. After stipulating
the fact as above, it was unnecessary for the plaintiff to
produce evidence upon that trial in that court as to the
existence of an emergency, and none was offered upon the
plaintiff’s part. It must be heard in this court on appeal
as it was in the district court, and the stipulation of facts
is the only evidence that we can consider. We must there-
fore assume that an emergency existed within the mean-
ing of the statute when the counties entered into the con-
tract with the plaintiff for the repairs of the bridge.

The allegation in appellant Hull’s answer is that the
resolutions of the two county boards that an emergency ex-
isted “did not create an emergency, and that, unless an
emergency existed in fact, no contract could be binding
upon Kearney county unless it first advertised for bid-
ders.” The stipulation in the record, above set out, ad-
mits “that an emergency existed for the immediate repair-
ing of said bridge.” Such being the fact, the boards were
not required to advertise for bidders. Ann. St. 1909, sec.
6144.

In the brief filed by appellant, the point is attempted to
be made that, by section 3, ch. 55, laws 1905, when the
boards declared that an emergency existed, they should
have given notice of their intention to make repairs by at
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least one publication in some newspaper of general circu-
lation in the county. No such question is raised by the
pleadings or in the motion for new trial. A case on appeal
rests upon the issues tendered and finally determined in
-the district court. '

Finding no prejudicial error in the record, the judg-
lent of the district court is

AFFIRMED.

AMOS W. HUNT ET AL., APPELLEES, V. CHICAGO, BURLING-
TON & QUINCY RAILROAD COMPANY, APPELLANT.

FiLep APriL 3, 1914, No. 17,544.

1. Appeal: MopiFicaTION OF REQUESTED INSTRUCTION: EXCEPTION.
While the district court is prohibited by section 4764, Ann. St.
1911, from modifying a requested instruction “by interlineation
or erasure,” a modification so made will not ordinarily constitute
reversible error, unless it affirmatively appears from the record
that at the time the instruction was given an exception was
noted, not to the fact of such modification 'merely, but to the
manner of making the same.

9. Carriers: INJURY T0 SHIPMENT: CONTRIBUTORY NEGLIGENCE. The
rule that, if negligence on the part of a person injured contributed
to the injury, he is not entitled to recover therefor applies as
well where the injury is to plaintiff’s property as to where it is
to his person, and in cases of contract as well as those of tort.

. PrLeaDpIiNG. To enable a common carrier to avail
itself of the general rule applicable where a shipment of live
stock is accompanied by a caretaker, selected by the shipper, it
is incumbent upon it to specially plead and prove such fact.

4, Appeal: THEORY OF CASE. Where the record on appeal to this
court clearly shows that the case was tried and determined in
the court below upon a certain theory, it will ordinarily be con-
sidered and decided jn this court upon the same theory, even
though such theory may be somewhat at variance with the plead-
ings.

5. Carriers: INJURY TO SHIPMENT: MEASURE oF DamacEs. The proper
measure of damages for injury to a shipment of horses is the
difference in their reasonable market value at the time and in
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the condition in which they were delivered at their agreed desti-
nation and their reasonable market value when and in the condi-
tion in which they should have been delivered.

6. : : . In an action against a common carrier
for damages under a contract for the shipment of live stock, the
damages which the plaintiff is entitled to recover are such as may
fairly and reasonably be considered either arising naturally, i. e.,
according to the usual course of things, or such as may reasonably
be supposed to have been in the contemplation of both parties at
the time they made the contract, as the probable result of the
breach of it.

7. [ : PeEriTioN. The allegations in the petition, set
out in the opinion, held not sufficient to support a recovery upon
plaintiffs’ second cause of action.

8. Trial: SEPARATE CAUSES OF ACTION: VERDICT. Where the petition
counts upon two causes of action, the first of which is sustained
by sufficient allegations in the petition, and the second not, and
the verdict of the jury is a single verdict, and is for a sum in
excess of the first cause of action, thus showing an allowance by
the jury upon both causes of action, but not showing how much
was allowed upon either separately, the entire verdict must fall.

9. Appeal: ConrFricTiNnG EVIDENCE. Where the evidence submitted to
a jury is sufficient to sustain a verdict either way, the verdict of
the jury thereon will ordinarily control.

APPEAL from the district court for I'urnas county: Ros-
ERT C. ORR, JUDGE. Reversed.

Byron Clark, W. 8. Morlan and E. E. Whitted, for ap-
pellant.

Lambe & Butler, contra.

FAawcETT, J.

From a judgment of the district court for Furnas county
in favor of plaintiffs for damages to a shipment of horses
over defendant’s railroad, defendant appeals.

The petition alleges that on March 14, 1911, plaintiff
delivered 25 horses in good condition to defendant at Wil-
sonville, Nebraska, for shipment to Bristolville, Ohio, the
shipment to be over defendant’s road from Wilsonville to
Chicago; that in conveying the horses defendant operated



748 NEBRASKA REPORTS. [VoL. 95
Hunt v. Chicago, B. & Q. R. Co.

its train in such a careless and negligent manner that the
horses were jammed, thrown about, etc., in such a man-
ner that they were rendered unmarketable, to plaintiffs’
damage in the sum of $320. A second cause of action for
$168 is then set out, which will be considered under de-
fendant’s seventh assignment of error. The answer ad-
mits the corporate capacity of defendant; that it is a com-
mon carrier between Wilsonville, Nebraska, and Chicago,
Tlinois; denies every allegation in the petition not spe-
cifically admitted, and alleges that, if a shipment of horses
was made over the defendant’s road by plaintiffs, all de-
lays, if any, suffered en route were due to the negligence
and carelessness of plaintiffs and made at their request,
and not due to any carelessness on the part of defendant;
that all loss and damage sustained by plaintiffs, if any,
were due to the carelessness and negligence of plaintiffs,
directly contributory thereto, and in no manner due to
any carelessness or negligence on the part of defendant.
_The reply is a general denial.
Defendant’s first contention is that any injury received
. by the horses was largely due to the overcrowding of the
car by plaintiffs ; that such overcrowding will cause horses
to become restless, and in the event of a horse “getting
down” it is impossible to get him up again without unload-
‘ing the whole car. When the car reached Wymore, one
mare was down and being trampled by the other horses.
At the request of an employee of plaintiffs, who was ac-
companying the shipment, the horses were unloaded and
kept at Wymore about 24 hours, when they were again all
loaded into the car. Before the train was ready to leave
Wymore, the same aninial was down again, and at the re-
quest of paintiffs’ employee the horses were again unload-
ed and held in defendant’s yards at Wymore another 24
hours, during which time the employee communicated with
plaintiffs, and by their direction left this animal at Wy-
more and reloaded the other 24 horses. From that time until
the end of the run there is no evidence of any further un-
usual delay. From this defendant argues that any delay
in delivering the horses at their final destination was by
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reason of the 48 hours’ delay at Wymore, which was at
plaintiffs’ request, and which request, it is argued, was
made necessary by plaintiffs’ negligence.in crowding so
many horses into the car. Plaintiffs’ contention is that they
were not responsible for this delay, for the reason that it
was necessitated by the negligence of the defendant in op-
erating its train between Wilsonville and Wymore in such
a negligent and careless manner as to cause the condition
existing when the train reached Wymore.

On this branch of the case defendant tendered its in-
struction No. 13, as follows: “The court instructs the
jury, if you find from the evidence that the plaintiffs
shipped a car-load of horses over the defendant’s railroad
from Wilsonville, Nebraska, to Chicago, Illinois, and that,
in loading said horses into defendant’s car at Wilsonville,
the plaintiffs negligently loaded more horses into said car
than could be safely and properly transported therein be-
tween said places, and such overloading and crowding of
said horses into said car contributed in causing the in-
jury to said horses complained of in plaintiffs’ petition,
then the plaintiffs were guilty of contributory negligence,
and they cannot recover in this action, and your verdict
should be for the defendant.” On this instruction appears
the following notation by the court: “Modified by inter-
lineation.” As a matter of fact the court modified the
instruction by both erasure and interlineation. Section
4764, Ann. St. 1911, provides: “If the court refuse a writ-
ten instruction, as demanded, but give the same with a
modification, which the court may do, such modification
shall not be by interlineation or erasure, but shall be well
defined and shall follow some such characterizing words as
‘changed thus,” which words shall themselves indicate that
the same was refused as demanded.” The court modified
the instruction by erasing the words “contributed in caus-
ing,” and by interlining the word “caused.” Tt is argued
that this act constitutes reversible error. It is a matter of
surprise that the court should thus modify an instruction
in the face of such a statute; yet we wor’1 be reluctant to
reverse a case on that ground, and w.ald not do so un-
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less it appeared that at the time the instruction was given
an exception was noted, not to the fact of modification
merely, but to the manner of making such modification.
In this case the exception was: “To the refusal of the
court to give this instruction as requested the defendant
excepts, and to the giving of this instruction as modified
by the court the defendant excepts.” This is not an ex-
ception to the manner in which the modification was made,
but to the substance of such modification, and in that re-
spect alone the exception should be treated. As requested
by defendant, the instruction submitted the defense of
contributory negligence, and told the jury that, if the neg-
ligence of plaintiffs “contributed in causing the injury,”
plaintiffs were guilty of contributory negligence. The evi-
dence being conflicting both upon the question as to wheth-
er the car was negligently overloaded and upon the ques-
tion as to whether there had been rough handling by the de-
fendant, we think the defendant was entitled to have the
question of contributory negligence submitted to the jury as
requested. 29 Cye. 507, and cases there cited. By the modifi-
cation, the court, 1nstead of telling the jury that plaintiffs
would be guilty of contributory negligence if their over-
loading and crowding the horses into the car contributed in
causing the injury, by substituting the word “caused” told
the jury, in effect, that the plaintiffs would not be guilty of
contributory negligence unless the overloading and crowd-
"ing of the horses into the car caused the injury; in other
words, that it was the sole cause of the injury. We think
the instruction as modified was clearly prejudicial, and,
being upon an important-issue in the case, constituted re-
versible error. The most that the court should have done, if
it decided to modify the instruction, would have been to
have told the jury that, if “such overloading and crowd-
ing of the horses into the car was the proximate cause
of the injury,” plaintiffs would be guilty of contributory
negligence.
In the second assignment it is urged that the horses were
accompanied by a ca,retaker and the general rule in such
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cases is attempted to be invoked by defendant, but no such
issue is tendered in the pleadings.

In the third assignment it is contended that a common
carrier is not an insurer against delay in the transporta-
tion of live stock, and Nelson v. Chicago, B. & Q. R. Co., T8
Neb. 57, is relied upon. We think this assignment is prac-
tically covered by what we have said as to the first assign-
ment.

By assignment No. 4 it is contended that the court, by
instructions 8 and 9, introduced an issue not presented by
the pleadings. By this instruction the jury were told that
a common carrier of freight in this state cannot, by a con-
tract with the shipper, limit its liability. This issue was
not raised by the pleadings, but counsel for plaintiffs con-
tend that defendant forced it into the case by offering
certain documentary evidence. As the case must be re-
versed on other points, it is unnecessary to decide this ques-
tion, as it will not arise again on another trial for the
reason that, as to interstate shipments, the supreme court
of the United States, in Chicago, B. & Q. R. Co. v. Miller,
226 U. 8. 513, has settled the law upon that point.

The fifth assignment is that the court erred in giving
inconsistent and contradictory instructions. The record
hardly justifies this contention.

The sixth assignment is: “In an action against a car-
rier for injury and delay in transportation of live stock,
evidence of the market value of such stock at places other
than the point of delivery is inadmissible.” The case seems
to have been tried in the court below upon the theory that
the contract of the defendant was to transport plaintiffs’
horses from Wilsonville, Nebraska, to Chicago, Illinois.
‘While the petition alleges that plaintiffs delivered the
horses to defendant at Wilsonville, Nebraska, for ship-
ment to Bristolville, Ohio, said shipment to be over de-
fendant’s road from Wilsonville to Chicago, there is no
evidence in the record that defendant made any contract
with plaintiffs beyond the line of its own railroad. The
contract introduced in evidence makes no reference to Bris-
tolville, but gives the initial and terminal points at Wil-
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sonville, Nebraska, and Chicago, Illinois. That plaintiffs
tried the case upon that theory is shown by their requested
instruction No. 7, as follows: “The court further instructs
the jury that, if you find for the plaintiffs you will assess
their damages in such sum or amount as they have proved
by a preponderance of the evidence that they have sus-
tained as a result of the negligence and carelessness of the
defendant company, and no more, not exceeding the amount
claimed in their petition. The rule for the measure of
damages in such a case is the difference between the rea-
sonable market value of the horses in the condition in
which they were turned over to the connecting carrier and
the condition in which the same would have arrived had
the company used usual, ordinary care and diligence in
transporting and delivering said shipment to the connect-
ing carrier, together with the necessary expenses incurred
in caring for said horses as a direct and natural conse-
quence of the misconduct of the defendant or its agents.”
Chicago was the point where the horses “were turned over
to the connecting carrier,” and the jury were told that
the measure of damages is the difference between the rea-
sonable market value of the horses “in the condition in
which they were turned over to the connecting carrier”
and the condition in which they would have arrived had
the company used usual, ordinary care in transporting and
delivering them “to the connecting carrier.” This clearly
_ shows that plaintiffs were treating Chicago as defendant’s
terminal point. Upon the question as to the reasonable
market value of the horses, in either of the conditions
named, at Chicago, or when they were delivered to the
connecting carrier, the record is barren of proof. No at-
tempt was made to show the value of the horses in either
of the conditions named at that time and place. It was
admitted by one of the plaintiffs upon the witness-stand
that they had filed a claim with the connecting carrier, the
Pennsylvania Railroad Company, for damages to the
horses in that shipment. There is no attempt to prove how
much of the damage, if any, was sustained while the horses
were being transported by the defendant, and how much
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after they were turned over to and transported for 300
miles by the Pennsylvania Railroad Company. As the par-
ties have themselves tried the case upon the theory that
there were two separate shipments, one from Wilsonville
to Chicago, for which it is attempted to hold the defendant
liable, and the other from- Chicago to Bristolville, Ohio,
for which plaintiffs are demanding damages from the Penn-
sylvania Railroad Company, it must be disposed of here
upon the same theory. The only evidence offered by plain-
tiffs was as to the condition and value of the horses when
they were loaded at Wilsonville, their value at St. Joseph,
Missouri, when they passed through that city en route, and
their condition and value when they reached Bristolville,
Ohio. This cannot be held to be competent evidence of
the value of the horses in either of the conditions named
at their point of destination in Chicago. Atchison, T. &
S. F. R. Co. v. Lawler, 40 Neb. 356; Chicago & N. W. R.
Co. v. Dickinson, T4 I11. 249, reaffirmed in Plaff v. Pacific
Bapress Co., 251 111, 243; Scott v. Texas C. R. Co., 127 8.
W. (Tex. Civ. App.) 849.

The seventh assignment is that, in an action for dam-
ages caused by delay, only such losses can be recovered as
were reasonably contemplated by both parties at the time
the contract of carriage was made as likely to arise from
a breach, and not losses arising out of circumstances then
wholly unknown to the carrier. Under this assignment
defendant contends that plaintiffs could not recover any-
thing upon the second cause of action, set out in their peti-
tion, viz., for damages by reason of having to readvertise
a sale of the horses at Bristolville, Ohio, necessitated, as
plaintiffs argue, by reason of the fact that through defend-
ant’s negligence the horses did not reach that point in
time for a sale which had already been advertised, and for
which the horses would have been received in time had it
not Leen for the negligent delay of defendant. There is
nothing in the contract, or in the evidence, to show that
defendant was notified at any time at or prior to its ship-
ment of the horses that plaintiffs were shipping the horses

to Bristolville for the purpose of disposing of them at a
95 Neb. 48
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prearranged sale, and hence there could be no recovery up-
on plaintiffs’ second cause of action. Hadley v. Baxen-
dale, 9 Exch. (Eng.) *341; Karbach v. Fogel, 63 Neb. 601.
Plaintiffs meet this contention with the argument that the
damages claimed for injuries under their second cause of
action are not special damages, and hence do not come
within the rule contended for by defendant. With this
contention we cannot agree. The trouble with plaintiffs’
second cause of action is that their petition does not
state facts sufficient to constitute a cause of action. Their
allegation is: - “That the defendants (plaintiffs), relying
on the defendant company conveying said horses to the
destination safély and promptly, advertised a public sale
of said horses for on or about the 21st day of March, 1911,
which was long after said horses should have reached their
destination had the defendant company used usual or or-
dinary diligence and delivered said horses at their desti-
nation within the ordinary and usual time for making de-
livery of such shipments; that, by reason of said delay
and the emaciated condition of said horses, plaintiffs were
compelled to and did expend large sums of moncy (which
they would not otherwise have done) for readvertising the
sale of said horses, and for additional feed and for caring
for said horses during said time, all of which was due to
the defendant’s negligence and carelessness, which sums
of money so expended aggregated the sum of $168.” It
will be seen that these allegations not only do not show
that the defendant was advised of this proposed sale, with
which they were trying to connect, but they fail to state
when the horses did in fact arrive at Rristolville, or to
state any fact, other than a negative conclusion, that it was
necessary for them to readvertise their sale. We think
that plaintiffs were not entitled to recover on this cause
of action for both reasons, viz.: First, that the petition
did not state a cause of action; and, second, that if it had
stated a cause of action there is an entire absence of proof
of notice to or knowledge by the defendant of plaintiffs’
purpose in shipping the horses to Bristolville. The amount
claimed in the first cause of action was $320, and in the
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second $168. The verdict was for $342.14, together with
interest from March 22, 1911, total, $355, showing an allow-
ance by the jury upon both causes of action, but not show-
ing how much was allowed upon either separately. Un-
der these conditions the entire verdict must fall.

The eighth assignment is misconduct of counsel for
plaintiffs in his closing argument to the jury. We deem
it unnecessary to consider this point, for the reason that
counsel who represented plaintiffs, having been elevated
to the district bench, will not have an opportunity to ex-
ercise his forensic powers upon the next trial of the case.
Moreover, from what counsel for plaintiffs say in their
brief upon this point, the language used in the closing ar-
gument was provoked by similar misconduct of counsel
for defendant in his address to the jury.

The final assignment is that the verdict is not sustained
by the evidence. In the particulars hereinbefore referred
to, this is true. As applied to the claim that defendant
operated its cars in such a negligent and careless man-
ner as to injure the horses in transit, the evidence is quite
conflicting. Such being the fact, the verdict of the jury
would have to control upon that question.

For the errors above pointed out, the judgment of the
district court is reversed and the cause remanded for fur-
ther proceedings.

REVERSED.

SEDGWICK, J., dissenting.

The majority opinion holds that the only method of
proving the damage of the plaintiff by reason of the in-
juries complained of was to prove the market value of the
horses at Chicago, at the time and in the condition in
which they reached that place, and ‘“their reasonable mar-
ket value when and in the condition in which they should
have been delivered.” The destination of the shipment
was Bristolville, Ohio. The opinion assumes that the ship-
ment was billed over the defendant’s road to Chicago only.
The bill of lading does not appear in the abstract, and
T think that it is immaterial whether the defendant billed
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the shipment through to its destination, or only to the
point where it was to be delivered to a connecting carrier.
In either case the rule announced in the opinion is incor-
rect and wholly unsupported by the authorities. Such a
rule would generally prevent any recovery in a case of
this kind. The market value of a mixed lot of horses at
a place which they passed through without stopping a
sufficient length of time to allow witnesses who were fa-
miliar with the market at that place to inspect them and
become familiar with their class and description could
not ordinarily be readily proved. It would be peculiar
hardship to apply such a rule to this class of shipment,
and it is not the rule under the authorities applied to any
shipments. This case was tried upon the theory that the
defendant would only be liable for such damages as were
caused by injury upon the defendant’s line, and, in or-
der to so limit it, the instruction quoted in the majority
opinion required the jury to consider the condition of the
horses when they were delivered by the defendant to the
connecting carrier, and under the theory which the case
was tried this was proper. The instruction, however, did
not contemplate that the proof in regard to the value be-
fore and after the injury should be limited to any place
between the place of shipment and the destination of the
shipment. Proof, then, of the value of the horses when
they arrived at their destination at Bristolville, Ohio, in
the condition that they were when turned over to the con-
necting carrier by the defendant, and their value as they
would have been if the defendant had performed its duty
and delivered them, without negligence, to the connecting
carrier, was competent proof of the damage caused by the
defendant’s negligence. “In an action against a railroad
company to recover damages for an alleged unreasonable
delay in the transportation of cattle, it is not error to
take as the basis for computation of damages the differ-
ence in the market price of the cattle in the market to
which they were being shipped, where their destination
was known to the defendant, although its contract cov-
ered their transportation only over its own line, and their
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delivery to a connecting carrier for the remainder of the
shipment.” Missouri, K. & T. R. Co. v. Truskett, 104
Fed. 728; 13 Ency. of Evi. 570 et seq. Even where the
bill of lading provides that the value at the place of ship-
ment shall govern, the evidence of the value at the destina-
tion is admissible, in the absence of better evidence. Har-
ris v. Panamae R. Co., 38 N. Y. 660. In this case the ulti-
mate object of the proof is to show the damage to the
property. In ordinary cases this can be done most read-
ily by proving the value before and the value after the
injury. This difference in value in the case of a mixed
1ot of horses would not be much different in one place from
what it would be in another. If this value at the destina-
tion of the property can be proved, it is generally conceded
to be the most satisfactory. Where this proof is not ob-
tainable, other evidence may be received. When the prop-
erty is wholly lost or destroyed, its value is the ultimate
object of proof, and in such case the rule adopted in this
state, and in some others, is that the value at the destina-
tion of the shipment must be proved. Atchison, T. & S.
F. R. Co. v. Lawler, 40 Neb. 356; Chicago & N. W. R.
Co. v. Dickinson, T4 I11. 249. These cases are mistakenly
cited in the majority opinion as holding the doctrine which
that opinion announces. In those cases the shipment was
entirely lost, and it was held that the value at the place
of the destination was the measure of damages.

Lucie BODIE, APPELLANT, V. EDWARD BATES, APPELLEE,
Fmwep ApriL 3, 1914. No. 17,601,

1. Courts: Equrty JurispictioN. “The district courts of this state,
being courts of general equity jurisdiction, are not limited in the
exercise of such jurisdiction by statute.” Cochran v. Cochran, 42
Neb. 612. ’

. 'Where the application of a technical rule of con-
struction would defeat a clear equity, the rule should not be
applied.
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: CONSENT AS BAR. Where consent to the exercise

of judicial power, in a manner not authorized by statute, is relied
upon as a bar to equitable relief demanded in another state, it
should be made to clearly appear that the res of the equity so
demanded was within the contemplation of the consenting par-
_ties, and was considered by the court when it acted upon their
consent. Such consent and the action of the court based thereon
should not be extended, by construction, so as to defeat a clear
equity of either of the consenting parties in the courts of the
other state.

4. Divorce: ALIMONY: EsTOPPEL: ForercN Drcree. Where it clearly
appears that in a suit for divorce in a sister state, under the
statutes of which the court did not have jurisdiction to take cog-
nizance of real estate then owned by the husband in this state,
nor, without consent of the parties, to consider the same in fixing
the amount of alimony, and no such consent is affirmatively
shown to have been given, and it also clearly appears that the
court in allowing alimony to the wife did not take cognizance of
or consider such real estate in fixing the amount of such allow-
ance, but allowed the wife a reasonable sum only, based upon the
property owned by the husband situated within the jurisdiction
of that court, the judgment so rendered is not a bar to an inde-
pendent suit in this state by the wife, after divorce, to recover a
reasonable amount of alimony out of the real estate of the hus-
band situated in this state; nor will the fact that she accepted
and has retained the allowance made to her by the judgment of
the other court, out of the property of her husband situated with-
in the jurisdiction of that court, estop her from prosecuting such
suit.

b. : : : . Eldred v. Eldred, 62 Neb. 613,
and Cochran v. Cochran, 42 Neb, 612, examined, and held to be at
variance with each other; and, upon due consideration, and for
the reasons stated in the opinion, Cochran v. Cochran js adhered
to, and Eldred v. Eldred, in so far, but in so far only, as it is in
conflict therewith, is overruled.

APPEAL from the district court for York county: Ep-
waARD E. Goop, JUDGE. Reversed.

Gilbert Brothers.and S..P. Daevidson, for appellant.

Pield, Ricketts & Ricketts and W. L. Kirkpatrick, con-
tra.
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IFawceTTt, J.

‘From a judgment of the district court for York county,
sustaining a general demurrer to her petition and dismiss-
ing her suit, plaintiff appeals.

The petition alleges that the parties were married in
January, 1889, while they were residents of York county,
in this state; that soon after their marriage defendant be-
came addicted to drinking intoxicating liquors to excess,
and was guilty of continued drunkenness and cruelty un-
til about March 1, 1911, when defendant commenced a
suit for divorce from plaintiff in the chancery court of
Benton county, Arkansas, to which county the parties had
removed, the alleged grounds of divorce being “indignity,
cruelty and infidelity;” that, on being served with sum-
mons, plaintiff here, defendant in that cause, filed her an-
swer and cross-complaint, in which she denied the allega-
tions in plaintiff’s bill, and alleged as grounds for a di-
vorce and alimony plaintiff’s drunkenness and cruel treat-
ment, and set out in general terms the amount and value
of plaintiff’s property, including lands situated in York
county, in this state. On the trial of the cause the Ben-
ton county court found the issues against the plaintiff
on his bill and dismissed the same, found for the defendant
(plaintiff here), and entered a decree granting her a di-
vorce and restoring to her her maiden name of Lucie Bo-
die. The petition further alleges that the Arkansas court
found that defendant was indebted to plaintiff in the sum
of $2,500 for borrowed money; that defendant’s personal
property “was of the value of about $4,000, and that said
court of chancery did not have any jurisdiction of or over
the property of complainant which was situated outside of
the state of Arkansas, and that, in consequence of that
fact, in determining the amount of alimony to be granted
the defendant in that suit, he was limited and prohibited
from taking into the account the above mentioned property
situated in York county, Nebraska;”’ that the laws of Ar-
kansas then in force, after stating the grounds for divorce,
further provide: ‘Where the divorce is granted to the
wife each party is restored to all property not disposed
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of at the commencement of the action, which either party
obtains from or through the other during the marriage,
and in consideration or by reason thereof; and the wife
so granted a divorce from the husband shall be entitled to
one-third of the husband’s personal property absolutely,
and one-third of all lands of which her husband is seised
of an estate of inheritance, at any time during the mar-
riage, for her life, unless the same shall have been released
by her in legal form.” The petition alleges that the sec-
tion of the statute just quoted “is the only provision for
allowance of alimony to the wife in case of divorce.” It is
further alleged that when the case was tried in the Ar-
kansas court during the first days of March, 1911, and
when the same was determined, as a part of the finding and
decree entered therein, it was ordered and decreed that
defendant in that suit should recover from plaintiff the
$2,500 borrowed money, one-third in value of plaintiff’s
personal property, and the then present value of her life
interest in one-third of the value of a house and lot then
owned by plaintiff, and that these items aggregated the
sum of $5,111, which sum was allotted and decreed to her,
together with certain articles of furniture which originally
belonged to her; that this was the only allotment made
to or for defendant in that suit; that that court was lim-
ited and prohibited in taking into account, in determining
the amount of the allowance to the defendant there (plain-
tiff here), the lands lying in York county, Nebraska, or
their value, and that the only amount of alimony allowed
plaintiff was the sum of $2,611, being the balance of the
sum of $5,111, after deducting the $2,500 borrowed money.
The petition then sets out the value of the York county
land at $48,000, and alleges that the amount of alimony
allotted by the Arkansas court is inadequate and insuffi-
cient for the support of plamtlff and is not such fair
proportion of the property of defendant, owned by him
at the date of the Arkansas decree, as plaintiff then was
and still is entitled to, in view of the circumstances sur-
rounding the case, “and the services and hardships endured
and performed by this plaintiff for this defendant.” The
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prayer is that the court take cognizance of the whole mat-
ter, and that on a full and final hearing it decree to plain-
tiff a reasonable sum out of the value of defendant’s prop-
erty in York county, “as and for alimony to which she is
entitled in addition to the said amount so allowed in and
by said court of chancery of Benton county, Arkansas,”
also for attorney’s fees and costs, and for an injunction
restraining defendant from disposing of his York county
land until the allowance made by the court is paid. Plain-
tiff attached to her petition and made a part thereof the
decree entered by the Arkansas court.

In the decree it is recited that the court, “being well ad-
vised in the premises, doth dismiss plaintiff’s bill for want
of equity, and doth grant a divorce on the cross-bill of
the defendant herein. It is ordered, adjudged and decreed
by the court that defendant, Lucie Bates, have and re-
cover of and from the plaintiff, Edward Bates, the sum of
$5,111, in full of alimony and all other demands set forth
in the cross-bill, which judgment is rendered by the con-
sent of the plaintiff, on condition that no appeal will be
taken by defendant from the judgment or decree herein ren-
dered.” It then assigns to Mrs. Bates certain specific ar-
ticles of silverware and household furniture. The decree
then provides that, to secure payment of the judgment,
a lien be declared on lot 9, block 8, Beauchamp’s addition
to the city of Siloam Springs, Benton county, Arkansas,
and that as additional security the defendant place with
the clerk of the court four notes of $280 each, one note for
$89.60, one for $112, “the same having been given by one
Shockey to Edward Bates, one note for $500 and two notes
for $40 given by Ida and W. 8. Tibbs to Edward Bates, one
note for $400, given by Richard O. Forman to Edward
Bates, one note for $500, given by Norris and Yonkers,
being a total of $2,801.60, which are by the said Edward
Bates, in open court, deposited with the said clerk, all of
which notes are secured by mortgages.” It was then pro-
vided in the decree that Bates might sell and dispose of
any or all of the property, including real estate and notes,
but in making sale he should deposit the proceeds with the
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clerk until he had paid the full sum of $5,111, with in-
terest at 6 per cent. It further provided that Mrs. Bates
have restored to her her maiden name of Lucie Bodie.

The grounds upon which defendant based his demurrer
in the court below, and seeks to defend the judgment of
the court in sustaining the same are: (1) That the Ar-
kansas judgment is a complete bar to a recovery of fur-
ther alimony. (2) That plaintiff, having accepted and
retained the fruits of the Arkansas decree for alimony,
is estopped to repudiate that decree. We will consider
these two points in the order named.

An examination of the Arkansas statute above set out
shows that in that state no provision is made authorizing
a money judgment as alimony. The law expressly declares
just what interest the wife shall take in both the real
and personal property of her husband, where she is granted
a divorce. As to real estate, the provision is that she
shall be entitled to “one-third of all lands of which her
husband is seised of an estate of inheritance, at any time
during the marriage, for her life, unless the same shall
have been released by her in legal form.” It will not, of
course, be contended by any one that under that statute
the Arkansas court could have vested in Mrs. Bates, for
life, one-third of the lands of which her husband was then
seised located in Nebraska. That provision unquestion-
ably refers to lands situated within the jurisdiction of the
court. While the decree is not as specific in its findings
as set out in plaintiff’s petition in this suit, we think it
does sufficiently appear from the decree itself that
a portion only of the $5,111 allowed the defendant was for
alimony, and that the balance of the sum allowed was for
borrowed money, as alleged by plaintiff in her petition
here. The wording of the decree is that Mrs. Bates should
recover the sum of $5,111 “in full of alimony and all other
demands set forth in the cross-bill.” The term, “and all
other demands set forth in the cross-bill,” should, in the
light of the allegations of plaintiff’s petition, as against a
general demurrer, be construed as an admission that $2,500
of the amount allowed by the court was for borrowed
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money, as alleged. This would leave only $2,611 allowed
as alimony. This fact, in the light of the further fact that
Bates at that time owned the Arkansas real estate re-
ferred to, and notes secured by mortgages aggregating over
$2,800, which the court required him to deposit as security
for the payment of its judgment, makes it appear to our
entire satisfaction that the amount actually allowed by
the court for alimony was not more than a fair amount to
allow Mrs. Bates out of the property which her husband
then owned in Arkansas. In the light of the evidence as
to what Bates then owned in Arkansas, it would be idle
to claim that that court, in making its allowance, took
into account or gave any consideration to the valuable
lands then owned by Bates in this state. It is clear, there-
fore, that, as to the Nebraska land, the rights of the par-
ties were not adjudicated in that action.

It is argued by defendant here that, while the Arkansas
court may not have been authorized by statute to enter
a money judgment for alimony, it could do so by consent
of parties, and that the parties gave such consent. The
wording of the decree upon which this argument is based
js: “Which judgment is rendered by the consent of the
plaintiff, on condition that no appeal will be taken by
defendant from the judgment or decree herein rendered.”
In support of his contention defendant cites Wood wv.
Wood, 59 Ark. 441. In that case a judgment by way of
alimony was allowed in the sum of $33,000. On appeal
the supreme court of Arkansas said (p. 448): “In allow-
ing alimony in a gross sum, the court departed from the
course usually pursued in such matters, but this was ‘done
by consent. She was represented by solicitors, who were
acting within the apparent scope of their aunthority. She
has no right to repudiate her acts of record done by them,
but she must abide by them, and lold her solicitors re-
sponsible, if they were derelict in their duties, or unfaith-
ful to her injury. In rendering a decree in accordance
with consent of parties, given by their respective solicitors,
no error of law was committed by the court” In the
light of that decision, it is argued that the court gave Mrs.
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Bates a money judgment by consent, and that in such
case the remedy would be, ordinarily, by appeal; but it
is also said she could not have appealed that case because
the court entered judgment, by consent of plaintiff, on
condition that she would not appeal. This contention, so
far as it goes, is very plausible. If Mrs. Bates had at-
tempted to appeal from that judgment, it is very doubtful
if her appeal would have heen sustained; but we do not
see the application of the case cited, for the reason that
there was nothing in that judgment from which Mrs. Bates
needed to appeal. The court had adjudicated everything
within its jurisdiction, and, apparently, had awarded her
a fair allowance out of Bates’ property within the juris-
diction of the court.

It sometimes happens that technical rules of construc-
tion stand out, on one side against plain, undeniable jus-
tice on the other. . In such a case, what is the duty of the
court? In our judgment the question admits of but one
answer: Where the application of a techmnical rule of
construction would defeat a clear equity, the rule should
not be applied. So, therefore, where consent to the exer-
cise of judicial power, in a manner not authorized by stat-
ute, is relied upon as a bar to equitable relief demanded
in another state, it should be made to clearly appear that
the res of the equity so demanded was within the contem-
plation of the consenting parties, and was considered by
the court when it acted upon their consent. Such consent
and the action of the court based thereon should not be
extended, by construction, so as to defeat a clear equity
of either of the consenting parties in the courts of the
other state. We are, therefore, unwilling to extend, by
construction, either the scope of the consent upon which
the Arkansas court acted, or the scope of the jurisdiction
of that court in acting thereon.

The learned district court undoubtedly felt bound by the
opinion of this court in Fldred v. Eldred, 62 Neb. 613. In
that case the parties were married in Iowa, from which
state they removed to Illinois. Subsequently the husband
came to this state, leaving his wife and children in Illinois.
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The wife applied to the circuit court in that state for a
divorce and alimony. Service was had by publication.
The husband did not appear. The wife was granted a
decree of divorce, and the Tllinois residence was awarded
to her as alimony. Later on she instituted suit in this
state for alimony and for the support of two minor chil-
dren. A decree was entered dismissing the cause, but with-
out prejudice to a future suit for the support of the chil-
dren. She appealed. In the opinion it is said (p. 614) :
“The validity of the Illinois decree is not questioned. The
court had jurisdiction of the cause, and the decree granting
Mrs. Eldred a divorce, being valid there, is likewise valid
here. If there had been personal service upon the de-
fendant in the cause, the decree awarding alimony would
be conclusive upon the parties, and a new suit for alimony
by Mrs. Eldred could not be maintained. But the Illinois
" decree having been rendered upon constructive service
and without any appearance on behalf of the defendant,
the portion of the decree relating to alimony perhaps is of
no validity, save as to the property within the jurisdic-
tion of the court pronouncing it. This suit, then, is not
for an allowance out of the property of the defendant for
her maintenance, as incidental to some other proceeding
or relief. No divorce is sought herein. If the decided
weight of authority in this country should be followed,
alimony could not be recovered in an independent suit.
But this court is committed to the doctrine that courts
of equity have jurisdiction to allow alimony to a wife
as an independent right where no divorce or legal separa-
tion is sought. FEarle v. Farle, 27 Neb. 277. This deci-
sion would be decisive of the present case had plaintiff
not been legally divorced from the defendant, since in the
case cited the plaintiff was at the time the legal wife of
the defendant, no divorce having been previously granted,
nor was one sought in the proceeding for alimony. The
marriage relation that existed between the present plain-
tiff and defendant has been dissolved by a court of plain-
tiff’s own selection. They are no longer husband and
wife. The duty and obligation that once existed to sup-
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port and maintain the plaintiff does not now rest upon the
defendant. He is no longer her husband, and no legal
obligation is imposed upon him to provide for her main-
tenance; hence there exists no right to alimony.” If this
decision stood alone in our court, or had been subsequently
followed, or if we had never sustained a different theory,
we might hesitate to announce a rule at variance with
the one so plainly stated by the learned chief justice who
wrote that opinion. In that opinion Cochran v. Cochran,
42 Neb. 612, is attempted to be distinguished, but the case
is not overruled, nor is the soundness of its holding at all
questioned.

As we read Cochran v. Cochran, it is at variance with
Eldred v. Eldred; and as we consider the two, and com-
pare one with the other, we find the variance so decided
that we must now determine which we will follow and
establish as the rule in this state. We have no hesitancy
in deciding this question in favor of Cochran v. Cochran.
The opinion concedes that in Earle v. Earle we have de-
parted from the rule that the allowance of alimony is a
mere incident to a suit for divorce, and have awarded ali-
mony in a suit where no divorce was asked. We have held
the same in a number of cases. If, therefore, alimony
may be allowed in a suit against the husband where no
divorce is asked, then alimony is not necessarily an inci-
dent to a divorce suit. If it is not an incident to a di-
vorce suit and inseparable therefrom, then in reason it
matters not whether the parties are still husband and
wife, or whether that relation has been severed by a de-
cree of divorce. The right to alimony does not depend
alone upon the duty of the husband to support his wife.
1t is not based upon her necessities alone. It is an allow-
ance to her, when her husband has proved recreant, of a
just proportion of his (or, more accurately stated, their)
estate. Hence, it is a right not solely incident to a di-
vorce suit, but a right which this and many other courts
have held is enforceable in a separate and independent suit.
Rhoades v. Rhoades, 78 Neb. 495, and cases cited on page
497, where it is also said: “And it is clear that the dis-
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trict courts of this state, being courts of general equity
jurisdiction, are not limited in' the exercise of such juris-
diction by statute.” Graves v. Graves, 36 Ia. 310; Dan-
tels v. Daniels, 9 Colo. 133; Galland v. Qalland, 38 Cal.
265, where it is held: “The power to decree alimony falls
within the general powers of a court of equity, and exists
independent of statutory authority. And in the exercise
of this original and inherent power, a court of equity
will, in a proper case, decree alimony to the wife, in an
action which has no reference to a divorce or separation.”
- Woods v. Waddle, 44 Ohio St. 449, where it is held: “A
and P. were married in YWest Virginia at their domicile,
where A. retained his domicile, but P. went to Tennessee,
where, in ex parte proceedings, she obtained a divorce
vinculo from A., but, as there was no personal service
upon A., her application for alimony was dismissed with-
out prejudice and to enable her to sue for it elsewhere.
She then brought suit here for alimony alone, and to reach
certain property in Ohio belonging to A., in which case
she obtained service upon A., who also appeared and filed
pleadings in the case, and on trial the court found suffi-
cient cause and allowed her alimony. Held, P. had a right
thus to bring her action for alimony alone, and she could
have her claim therefor determined, and, if sustained upon
trial, the court could allow her reasonable alimony out
of the property of A.” The fact that her application for
alimony was dismissed by the Tennessee court without
prejudice and to enable her to sue for it elsewhere, is im-
material. If Eldred v. Eldred is sound, that fact could not
aid her in this state, because of the other fact that at the
time of applying for alimony in this state she would not
be the wife of her former husband.

Let us now see what we held in Cochran v. Cochran,
supra. In that case it appears that Cochran left his wife
and family in Wisconsin and came to Nebraska, as his
wife thought, on a temporary mission and with the in-
tention of returning to his family. Whether he was actu-
ated by that thought or not, it appears that after coming
to Nebraska he decided not to return to his family, but
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brought a suit for divorce on the ground of desertion, ob-
tained service by publication, complying with all the re-
quirements of law, and obtained a divorce from his wife.
About two years later she instituted suit to recover ali-
mony. In her petition she set out the aets of Cochran in
deserting his family, and alleged that she had no knowledge
of his application for the divorce until after it had been
granted. She did not ask to have the decree which her hus-
band had obtained set aside, nor was it set aside. Yet we
held, as appears from the syllabus:

“1. A court of equity will entertain an action brought
for alimony alone, and will grant the same, although no
divorce or other relief is sought, where the wife is sepa-
rated from the husband without her fault.

“2. The district courts of this state, being courts of
general equity jurisdiction, are not limited in the exercise
of such jurisdiction by statute.

“3. A husband deserted his wife and minor children
in the state of Wisconsin, where they resided, took up his
abode in this state and became a citizen thereof, and pro-
cured a divorce from his wife on the grounds of desertion,
obtaining service on her by publication. The wife had no
knowledge of the divorce proceedings until after the date
of the decree. Two years after the date of the divorce the
wife brought suit in equity against the husband for ali-
mony. Held, (1) That the action was not brought under,
nor governed by, section 46, chapter 25, Compiled Statutes
of 1893, nor by section 602 of the code of civil procedure,
but was a separate and independent action based on the
legal obligation of the husband to support his wife and
children; (2) that the petition stated a cause of action for
alimony, although it contained no allegation that the wife
and children were in destitute circumstances or in actual
need of support.

“4, Qur divorce laws are liberal and should be liberally
construed ; but they are not designed for, and should not be
used to enable designing husbands, without cause, to
legally discard their wives, whether domiciled in this or
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other states, or to escape the performance of their mar-
riage contracts.”

The venerated Judge WAKELEY, who heard the case,
rendered a decree in favor of Mrs. (‘OChIrlll for alimony in
the sum of $2,000, in instalments of $500 each, and awarded
her a further sum of $250 a year during life. From this
decree all parties appealed. The opinion first considers
the appeal of the plaintiff’s former husband. In that con-
sideration Cox v. Coz, 19 Ohio St. 502, Graves v. Grav es,
. Supra, Earle v. Earle supra, and S;mthson v. Smithson,
37 Neb. 535, are all approved. In his appeal Cochrfm
urged four grounds for reversal: TIFirst. That an action for
alimony or maintenance cannot be maintained in this
state except as an incident to divorce proceedings, and
that as Mrs. Cochran in her petition did not pray for a
divorce the court had no jurisdiction of the subject matter
of the suit. Second. The statute of limitation, viz., that
under section 46, ch. 25, Comp. St. 1893, no proceedings
for reversing, vacating or modifying any decree of divorce
could be prosecuted after the expiration of six months.
Third, That the court was wrong in awarding any alimonyv
whatever to Mrs. Cochran, for the reason that the peti-
tion did not show that she or her children were in need
of support. Fourth, That the amount awarded Mrs. Coch-
ran was excessive. His appeal was dismissed. The court
then took up the appeal of Mrs. Cochran, and said (p.
629) : “Her sole ground of complaint is that the amount
of alimony awarded her by the district court is too small.”
It then proceeded to a consideration in detail of the prop-
erty owned by Cochran, as shown by the evidence, and,
after making certain deductions from his real estate, by
reason of the fact that some of it was in litigation, found
the clear net value of the remainder of his property to be
$23,633. The court then added that it did not think ali-
mony should be awarded in instalments during the life of
a party, but held that Mrs. Cochran’s appeal should be
sustained, but that that portion of the.decree of the dis-
triet court allowing $250 a year during Mrs. Cochran’s
life should be set aside, and computed the amount which

95 Neb. 49
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should be allowed, in the gross sum of $6,000, payable in
tI-ree equal annual instalments,and entered judgment mod-
ifying the decree of the district court as follows (p. 631) :
«“The decree of the district court as to the amount of ali-
mony awarded Mrs. Cochran is set aside, and a decree will
be entered in this court in favor of Mrs. Cochran against
Warren Cochran for the sum of $6,000 alimony, as herein-
before stated. In all other respects the decree of the dis-
trict court is affirmed.” It will be seen from the above
that this court in the Cochran case sustained a suit by
the woman, commenced two years after her husband had
obtained from her a divorce in strict compliance with the
laws of this state, and in which suit she did not ask that
the divorce theretofore granted to her husband should
be set aside, and which divorce this court did not set
aside; and under the general equity jurisdiction, existing
in the courts of this state, which it said are not limited
in the exercise of such jurisdiction by statute, it awarded
Mrs. Cochran the sum of $6,000 as alimony. We think
our holding in Cochran v. Cochran is sound and should
be followed ; and, in so far as it conflicts therewith, Eldred
¢. Eldred is overruled.-

The answer to defendant’s second point, viz., that, hav-
ing accepted and retained the fruits of the Arkansas de-
cree, plaintiff is estopped to repudiate that decree now, is
that she is not attempting to repudiate that decree. As in
the case of Cochran v. Cochran, she is not assailing the
legality of the divorce, nor is she questioning the adequacy
of the allowance made to her out of the property within
the jurisdiction of that court. We therefore hold that
the decision of the Arkansas court is not res judicate
here, and that the acceptance and retention by Mrs. Bates
of the allowance made her in that case does not estop her
from maintaining the present suit.

The judgment of the district court is therefore reversed
and the cause remanded for further proceedings in har-
mony with this opinion.

REVERSED.

LETTON, J., concurs in the conclusion.
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Mary E. SIMMONDS, APPELLANT, V. WILLIAM T. FENTON,
APPELLEE,

FiLep Aprin 3, 1914. No. 17,589.

1. Divorce: AwarD OF PROPERTY: ATTACHMENT. A wife has an in-
terest in the family property by virtue of the marriage relation,
and when the court gives her a divorce and decrees to her a part
of the personal estate of the husband, such property becomes hers
absolutely, and is not subject to attachment in a subsequent ae-
tion for debt against her husband.

2. Attachment: HusBanp AND Wire. If the wife has assumed and
agreed to pay debts of the husband, such agreement on her part
will not make her property subject to attachment in an action
for such debt brought against the husband alone.

ArreArL from the district court for Richardson county:
JOHN B. RAPER, JUDGE. Reversed.

Edwin Falloon, for appellant.
Reavis & Reavis, contra.

SEDGWICK, J.

In an action for divorce, which this plaintiff was prose- -
cuting in the district court for Richardson county against
her husband, William E. Simmonds, the parties entered
into a stipulation, agreeing upon and settling their prop-
erty rights, subject to the approval of the court, and con-
ditioned upon the granting of a decree of divorce. After-
wards the court granted the divorce to this plaintiff, and
approved of the stipulation, making it a part of his find-
ings, and entered a decree in accordance with the stipula-
tion. A few days afterwards a copartnership, known as
C. H. Lupold & Company, began an action against the
said William E. Simmonds, and caused a writ of attach-
ment to be issued therein, which was delivered to this
defendant as the sheriff of said county, and was levied
upon certain cattle as the property of William E. Sim-
monds. The plaintiff then began this action in replevin
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in the district court for Richardson county against the
sheriff to recover possession of the cattle, claiming to be
the owner thereof and entitled to the possession. She
failed to give bond in replevin and the action proceeded
under the statute as an action for damages. Upon the trial
there was a verdict and judgment for the defendant, and
the plaintiff has appealed.

The principal question in the case is as to the construc-
tion and effect of the stipulation and decree in the divorce
action. In the petition for divorce it was alleged that the
defendant is the joint owner of “140 acres of land of the
‘value of $2,500, and subject to a mortgage of $1,100.” The
stipulation provided: “The plaintiff is to pay the defend-
ant the sum of $800 by next Saturday, and, in addition
thereto, is to pay all mortgage indebtedness upon the land
described in said petition, including interest and taxes,
and, in addition thereto, is to pay all store bills, paint bills,
blacksmith bills, and all bills that may have been in-
curred in the support of the family of the parties to this
action, including the bills of the plaintiff; but the total
amount herein agreed to be paid shall not exceed the sum
of $2,159. It is further stipulated. and agreed that the
defendant shall, upon the rendition of said decree, make
a quitclaim deed of the land described in the petition, and
shall by this decree agree that all personal property and
household goods of every description, as well as all per-
sonal property that he may own, shall be and vest in the
plaintiff. * * * It is further agreed that, upon the
payment into court of the said $800 on next Saturday,
then the clerk is to deliver to plaintiff the quitclaim deed
to the premises described in the petition, which upon ren-
dition of the decree is to be made by defendant and de-
posited with the clerk.” The court, among other things,
decreed as follows: “It is further adjudged and decreed
that all the property named in said stipulation is, as pro-
vided in said stipulation, awarded to the plaintiff, and
the stipulation is in all respects approved and confirmed.”
This appears to be a judicial construction of the stipula-
tion in that regard. The property is awarded to the plain-

-



-1
-1
v

Vor. 93] JANUARY TERM, 1914.

Simmonds v. Fenton.

tiff, and the decree says it is so provided in the stipula-
tion. When the plaintiff began her action for divorce
she had an interest in the family property by virtue of
the marriage relation. If a divorce was granted to her
she was entitled to have a “just and reasonable” part of
the personal estate of her husband. Rev. St. 1913, sec.
1584. When the decree awarded her this personal prop-
erty it became hers absolutely. The plaintiff agreed to pay
all of the family bills, not exceeding $2,159, and also agreed
to pay to the defendant in that action the sum of $800 upon
the delivery to her of the deed of the land; but there is
nothing in the stipulation that makes her title in the per-
sonal property awarded to her depend upon or await the
payment of these bills or of the $800. She became per-
sonally liable therefor, and her property could be reached
by legal process in the ordinary way. :

It is insisted in the defendant’s brief that the title to
the personal property would not pass to the plaintiff un-
til she paid the $800; but we do not see that this con-
struction of the contract and decree would assist the de-
fendant id this case. This plaintiff was not a party to his
suit in attachment. She had no opportunity to test the
validity of that claim. The attachment against Mr. Sim-
monds’ property would give the sheriff a lien only upon Mr.
Simmonds’ interest, and would be subject to Mrs. Sim-
monds’ rights under the decree. Even under the defend-
ant’s construction of the decree she had an interest in the
property which was not subject to attachment in a suit
against her husband alone, an interest that would become
a complete title upon payment of the $800.

The suggestion that the claim upon which this attach-
ment was issued was one of the bills assumed by Mrs.
Simmonds will not help the defendant. This is an action
at law. Both parties are standing upon their legal rights.
There is no allegation in the answer of any equitable in-
terest in the property or equitable claim against Mrs. Sim-
monds, and no attempt to apply the $800 upon the claim
against Mr. Simmonds. The court instructed the jury
that, unless Mrs. Simmonds had paid the $800 before the
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levy of the attachment, they must find for the defendant.
This instruction in the condition of this record was erro-
neous.
The judgment of the district court is reversed and the
cause remanded.
REVERSED.
Fawcerr, J., not sitting.

FreEp C. WILLSON, APPELLEE, V. GERMAN AMERICAN INSUR-
ANCE COMPANY, APPELLANT.

FiLep ApriL 3, 1914, No. 17,640.

1. Insurance: PLEADING AND PROOF: VARIANCE. In an action against

) an insurance company to recover for loss by fire, the petition
alleged that the contract was that the insurance should be in full
force from noon of a certain day. The evidence was that it was
agreed that the insurance should be in force from the time of the
agreement, which was between 8 and 9 o’clock of the forenoon of
the said day. The loss by fire was several days later. Held, That
the supposed variance between the allegations and proof was im-
material. ’

: RENEWAL: ORAL AGREEMENT: EVIDENCE: AUTHORITY OF
AGENT. The parties to a contract of fire insurance may agree
orally to renew such contract on the same terms for another year.
The evidence in this case, stated in the opinion, is held to support
the finding of the jury that the defendant agent so contracted
with the plaintiff, and that the agent acted within his ostensible
authority in making such contract.

: AUTHORITY OF AGENT: EstorpEL. If the local agent
of a fire insurance company has by agreement renewed a policy of
insurance from year to year, and such agreement has been acted
upon by the company, the fact that the insured knew that the
agent had no authority to waive the written conditions of the
policy will not estop him to assert that the agent was authorized
to so renew the policy.

ArPEAL from the district court for Custer county:
BruNO O. HOSTETLER, JUDGE. Affirmed.

Burr, Greene & Greene, for appellant.
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Sullivan & Squires, contra.

SEDGWICK, J.

The plaintiff was the owner of a stock of general mer-
chandise in the town of Anselmo, Custer county, which
was destroyed by fire on the 22d day of April, 1911. He
claimed that the defendant insurance company had in-
sured the property against loss by fire in the sum of $4,000,
and brought this action in the district court for Custer
county to recover that insurance. The cause was tried
to the court without a jury, and general findings for the
plaintiff and judgment entered thereon for $4,000, and in-
terest and costs. The defendant has appealed.

The allegation of the petition was that one, J. C. Moore,
was the agent of the defendant company, and was duly
authorized in that regard, and that on the 18th day of
April, 1911, the plaintiff applied to the said Moore, as such
agent, for insurance on the said property; that the “said
defendant by its said agent, in consideration of the sum
of $80, orally agreed to become an insurer of said stock of
merchandise for the sum of $4,000 for the period of one
year, beginning on the 18th day of April, 1911, and ending
on the 18th day of April, 1912, at noon, and orally agreed
to make and deliver to plaintiff a policy of insurance for
the sum of $4,000 in the usual form of policies issued by
the defendant.” Tt was also alleged that the plaintiff of-
fered to pay the defendant the specified premium, and
that the said agent of the defendant informed him “that he
might have 30 days from the date of said contract in which
to pay said premium; and plaintiff alleges that it is the
custom and habit of said company to allow 30 days in
which the insured may pay premiums for contracts of in-
surance entered into with it; that within 30 days after
April 18, 1911, and before the loss heéreinafter mentioned
occurred, plaintiff tendered defendant the full amount of
said premium, but defendant wrongfully refused the same,
and still refuses the same, claiming that it is not obligated
by said contract;” that within the agreed time the plain-
tiff tendered the defendant the full amount of the said



76 NEBRASKA REPORTS. [VoL. 95

Willson v. German American Ins. Co.

premium, but the defendant refused to receive the same.
The defendant admits that Moore was then the agent for
the company, but alleges that he was merely a soliciting
agent, and had no authority to make contracts of in-
surance, and especially had no authority to make oral
agreements binding the defendant to insure property, and
also insists that Moore made no such contracts or agree-
ments with the plaintiff.

This being an action at law, the findings of the trial
court are entitled to the same consideration in this court
as would be given the verdict of a jury, and such finding
will not be set aside where the evidence is substantially
conflicting, unless upon the whole record it appears it is
clearly wrong.

1. It is objected that there is a variance between the
allegations of the petition and the evidence, and that the
judgment does not follow either. The petition alleges that
the policy was to be in force from noon of the 18th, and
the witness testified that the contract was made on the
morning of the 18th, between 8 and 9 o’clock, and the
policy was to be in force from that time. The judgment is
that the policy was in force from the 18th, without stating
the hour. The fire took place on the 22d, and these sup-
posed variances are not material.

2. Moore had been acting as agent of the defendant
company at Anselmo for five or six years, and as such
agent had acted for the company in insuring the stock in
which this plaintiff was interested in this store from year
to year. The policy insuring this property expired at noon
on the 18th day of April, 1911, and on the 16th day of that
month Moore inquired of the plaintiff whether he desired
to continue the insurance, and the plaintiff informed him
that he did. Thereupon, Moore left an application with
the plaintiff, and again on the morning of the 18th Moore
called at the plaintiff’s place of business, and the appplica-
tion, having been partially filled by the plaintiff, was com-
pleted and taken by Mr. Moore and forwarded to the com-
pany. When Mr. Moore called on the morning of the 18th,
the plaintiff informed him that he wanted to continue the
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insurance, and he wanted to know to a certainty that the
insurance would not be interrupted, and that the renewal
policy would be in full force and effect from that time.
He was assured by Mr. Moore that the insurance would be
written upon his application, and that it would be in effect
from the time of the expiration of the former policy. The
plaintiff then offered to pay Mr. Moore thé agreed premium,
$80, but Mr. Moore told him that he was in a hurry at that
time, and that he usually made his remittances within 30
days, and that the plaintiff might have the 30 days in which
to make payment. Two days later, as we have already
stated, the fire occurred. In the meantime the policy had
not been delivered to the plaintiff. It appears from the
evidence that on former occasions the agreement for the
renewal of insurance had been made on or about the day
that the former policy expired, but the policy had not been
delivered until several days, sometimes more than a week,
later; but these renewal policies had uniformly been writ-
ten so as to be in force and effect from the time of the
expiration of the policy. Mr. Moore was a witness upon
the trial, and the testimony of the plaintiff was not denied
by him. :

On the 19th day of April, Mr. Sage, the manager of the
defendant company, wrote a letter to Mr. Moore calling
the agent’s attention to the expiration of plaintiff’s policy
on the 18th, and saying: “Thinking possibly you may
have overlooked it, we thus remind you in order that
assured may not unwittingly go without insurance.” He
also stated: “Rate is now $4.90 as per rate book of Nov.
12; 1910.” Mr. Moore answered that the risk was a good
one, and the rate agreed upon was the same as it had been.
Again, on the 22d, Mr. Sage wrote Moore that the rate was
too low, saying: “We consider the former rate of 2 per
cent. entirely inadequate and prefer to accept no liability
unless a rate of 314 per cent. can be secured, and we are
holding the application in this office awaiting your early
advices along this line.” Mr. Moore wrote several letters
describing and strongly recommending the risk at the rate -
agreed upon by him, and it does not appear that the con-
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tract was repudiated and the plaintiff notified until after
the goods were destroyed by fire.

3. It appears from the evidence that the defendant
company applied to the auditor of state for a license au-
thorizing Mr. Moore to act as agent for the defendant in
the town of Anselmo, and in that application stated that
Mr. Moore “is hereby duly appointed agent of the German
American Insurance Company of New York, to whom
please issue certificate of authority,” and the license issued
by the auditor recited that “the above named agent is
hereby authorized to transact the business of insurance
as agent of the said company in this state.” There was no
suggestion, either in the application or in the license, that
Mr. Moore was merely a soliciting agent, and, as we have
seen, in former years he had taken the application and
procured the policy, and, although the same was not de-
livered to the assured until some time after the former
policy had expired, the new policy was uniformly made to
be in force from the expiration of the former one. This
was, of course, done with the knowledge and approval of
the defendant company, and the defendant ought not now
to be allowed to object that this plaintiff was not justified
in relying upon the representations and promises of the
agent Moore in regard to the continuance of his insurance
without interruption.

4, The answer alleged that the former policies of this
company in which the plaintiff was interested contained
the provision that the agent had no power “to waive any
provision or condition of this policy, except such as by
the terms of this policy may be the subject of agreement
indorsed hereon or added hereto.” It is urged in the brief
that the plaintiff knew of this provision in defendant’s
policies, and is therefore estopped to allege that the agent
Moore had authority to agree to a renewal of the policy.
But an agreement to renew the policy for another year
upon the same terms was not a waiver of any of the terms
of the written policies of defendant, and there seems to be
no ground for this objection.



VoL. Y57 JANUARY TERM, 1914. 779

Sullivan v. Hansen.

We think, therefore, that the findings of the trial court
that the defendant is now bound by the contract of the

agent Moore, and that the contract with the plaintiff was
made substantially as alleged, is not so unsupported by the

WILLIAM SULLIVAN, APPELLANT, V. HENRY TIANSEN

evidence as to require this court to reverse those findings.
The judgment of the district court is
AFFIRMED.

LrrroN, FAwcerr and HAMER, JJ., not sitting.

’
APPELLEE.

Fitep Arrir 3, 1914. No. 17,704.

1. Replevin: DIRECTING VERDICT: IDENTIFICATION OF PROPERTY. The
affidavit and writ of replevin should identify the property re-
plevied. If they fail to do so, and there is no evidence identifying
the property taken under the writ as the property claimed by the
plaintiff, the court should direct a verdict for defendant, although
no objection is made to the afidavit and writ in that regard.

: TitLe: EvVIDENCE. Evidence that the defendant agreed to
give plaintiff 1,600 bushels of corn in settlement, and that they
agreed that plaintiff should take the corn then in a certain crib,
and if, upon measurement, it should prove to contain more than
1,600 bushels, the plaintiff should pay the defendant for the excess
“whatever you get in Jackson, and, if less, you pay me,” tends
to prove an agreement on the part of defendant to make good the
deficiency, if any, by the payment of money, but does not tend to
prove any title or lien in favor of plaintiff in defendant’s corn not
contained in the specified crib. -

: JupeMENT: HARMLESS ERrror. In replevin, if the property
has been delivered to the plaintiff, and the jury find for the de-
fendant, the judgment must be “for a return of the property or
the value thereof in case a return cannot be had, or the value of
the possession of the same, and for damages for withholding said
property and costs of suit.” Rev. St. 1913, -sec. 7833. If there is
no alternative judgment for the value, and the property cannof
be returned, such a judgment is very favorable to the plaintiff,
and he cannot complain of the error. Jameson v. Kent. 42 Neb.

. 412,
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ArPEAL from the district court for Dakota county:
Guy T. Graves, JUDGE. Affirmed.

Sullivan & Griffiin and Alfred Pizey, for appellant.
" J. J. McAllister, contra.

SEDGWICK, J.

The plaintiff began this action before a justice of the
peace in Dakota county, and, after trial and verdict
against him, appealed to the district court for that county.
After trial before that court and jury, the court instructed
the jury to find a verdict for the defendant, and the plain-
tiff has appealed. After the appeal to this court, the de-
fendant, Henry Hansen, died, and the action was revived
against Simon C. Peterson, as administrator.

The affidavit in replevin and also the petition filed in
the district court described the property as “182 bushels of
corn.” The petition stated the value to be $70. There was
no attempt in either the affidavit or the petition to iden-
tify the property replevied. The original writ of replevin
does not appear in the record, but the justice recited in his
docket that he issued one. He also recited the sheriff’s
return, which says that he has replevied ‘“the goods and
chattels within described.”

Mr. E. P. Riley testified that a certain farm cultivated
by the defendant in 1910 “stands in the name of William
Sullivan,” and that the witness, in behalf of the parties
entitled to the rent, made an agreement of settlement with
Hansen as to the amount of corn that the landlord should
have. He testified that the defendant offered to give him
1,600 bushels of corn in settlement -of the rent, and that
he told the defendant to give him the corn in a certain
crib, and that if it turned out, upon measurement, that
there were more than 1,600 bushels in the crib, “I will pay
vou whatever you get in Jackson, and, if less, you pay me.”
This was their agreement. This witness afterwards testi-
fied, upon cross-examination, that, if the corn was less than
1,600 bushels, “he was to deliver to me in Jackson,” but
this seems to be his conclusion as to the construction of



-1
(v
—

Vor. 95] JANUARY 'TERM, 1914.
Ward v. Adams.

their agreement, since he does not attempt to change his;
testimony upon his direct examination, in which he gave
the exact words of their agreement. This was an agree-
ment to pay him the difference in money, and not in corn.
It does not appear that the corn which the sheriff took
under the writ was raised upon the premises referred to
in the evidence. In fact, the contrary would appear, as
this witness testified that Hansen ‘hauled the corn away”
in February. The plaintiff failed to show that Hansen
ever agreed to give him any corn, or that he had any claim
whatever upon the corn that the sheriff took under the
replevin writ.

There is no finding as to the value of the corn, nor as to
defendant’s damages, and no alternative judgment in case
that a return of the corn to the defendant cannot be had,
but the defendant does not complain of this. He seems to
be satisfied that, although the corn must now be as old as
the 1910 crop, he can still obtain a return thereof upon
his judgment. It may be that by agreement some dis-
position of the corn has been made so that this judgment
can be enforced.

As there was no error in the case except as against the
defendant, and he is not complaining, the judgment of the
district court is

AFFIRMED.

LerroN, FAwCETT and HAMER, JJ., not sitting.

CHARLES F. WARD, APPELLEE, V. ED L. ADAMS ET AL.; ASA
L. RANSOM, APPELLANT.

FiLEp APriL 3, 1914. No. 17,714.

1. Sheriffs: APPREHENSION OF CRIMINALS: REwarps. It is a part of
the duty of a sheriff to apprehend a person charged with crime.
It a public reward is offered for the arrest and conviction of a
criminal, the sheriff of the county cannot become entitled to such
reward on account of services rendered in finding and arresting
the person so charged.
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2. Money Received: REwarp: EvVIDENCE. The verdict of the jury that
the defendant failed to prove that he was entitled to retain money
that came into his hands for plaintiff is found not so clearly
wrong as to require a reversal under the evidence indicated in
the opinion.

APPEAL from the district court for Kearney county:
ErNEST B. PERRY, JUDGE. Affirmed.

M. D. King, for appellént.
W. 8. Morlan and Lewis C. Paulson, contra.

SEDGWICK, J.

When Bert M. Taylor was charged with the crime of
murder in Kearney county, he absconded, and some time
afterwards gave himself up to some of the officers of
California, and through the instrumentality of the plain-
tiff, Ward, he was held in custody until the defendant
Ransom, who was then sheriff of Kearney county, took
Taylor into his custody and returned him to Kearney
county for trial. The crime with which Taylor was charged
was considered very aggravated, and the county offered a
reward for his capture and return of $1,500, and some of
the citizens of Kearney county added to this the further
sum of $140. Afterwards the plaintiff, Ward, filed his
claim with the county board of Kearney county for the
amount of the reward. It was finally adjusted so that the
plaintiff should be allowed one-half of the reward. YWhen
the defendant Ransom was in California, he nndertook,
with the plaintiff, to look after his interest in obtaining
the reward. The defendant Ransom employed the de-
fendants Adams & Adams, attorneys at law, one member
of which firm was a brother-in-law of his, for the plaintiff,
to obtain the reward from the county. When the adjust-
ment was made, a county warrant was issued in the name
of the plaintiff for $750, his one-half of the reward offered.
This warrant was receipted for by the defendants Adams
& Adams, and the money obtained from the county, also
the reward offered by private parties, amounting in all to
$826.75, one-half of which they retained for their services,
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and paid over the other half, $413.35, to the defendant
Ransom. Afterwards the plaintiff brought this action in
the county court of Kearney county against Ransom and
Adams & Adams to recover the money which they had
obtaimed for him. Afterwards, upon appeal to the district
court and trial, the plaintiff recovered a verdict and judg-
ment against the defendant Ransom for the amount so re-
. ceived by him and costs of suit, and the defendants Adams
& Adams obtained a verdict in their favor. From this
judgment the defendant Ransom has appealed to this court.

The defendant thinks he ought to recover a judgment
for at least one-half of the amount turned over to him by
Adams & Adams. The reward was first divided between
the plaintiff and another claimant, and afterwards, the
plaintiff’s half was divided by Adams & Adams, and now
the remaining one-fourth of the reward it is claimed should
be divided between the plaintiff and Ransom. When he
was asked as a witness in the case why he claimed this
money or a part of it, he said that he had “been to quite a
bit of expense,” and that he claimed part of the reward
for the capture of Taylor; that the expense he had been to
was before Taylor was captured; and the court correctly
instructed the jury that as sheriff he was not entitled to
any reward for the capture of Taylor. The defendant
Ransom does not specify any other services which he
rendered for the plaintiff in the matter of the reward,
except the employment of the attorneys, in which he agreed
that they should have one-half of any amount recovered.
He failed for several months to inform the plaintiff that he
had received the money, and finally, after the plaintiff had
written him numerous letters in regard to the matter, he
wrote to the plaintiff that “Adams took half of what you
and T were to get, and left me to settle the other half
with you, which would be $185. Now, if vou think I am
entitled to some for my time and expense, let me know so
I can settle with you at once, becanse I want you to be
satisfied whether I get anything or not.” He had in fact
received $413.35. He testified on the trial of the ease at
bar that the reason he stated in his letter to plaintiff that
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the money turned over to him by Adams & Adams with
which to “settle with” plaintiff was $185 was because “that
is what I wanted to give him.” The plaintiff alleged that
Ransom was not authorized to contract to give the attor-
neys one-half of the amount of the reward, and that he did
80 because of their relationship and for the purpose of ab-
sorbing all of the plaintiff’s claim. His letters indicate that
there was no agreement to pay him anything for employ-
ing these attorneys, and that no compensation was ex-
pected until he had this money in his hands. Clearly,
under the circumstances, he had no valid, legal claim
against the plaintiff, and the verdict of the jury was sup-
ported by the evidence.
The judgment of the district court is
ATFFIRMED.

LEeTTON, FAWCETT and HAMER, JJ., not sitting.

HeNrY DAMKROEGER ET AL., APPELLANTS, V. J. W. JAMES,
ADMINISTRATOR, ET AL., APPELLEES.

FiLep ArriL 3, 1914, No. 17,722,

1. Specific Performance: PAROL CONTRACT: PART PERFORMANCE.

. “Specific performance of a parol contract will be enforced by a

court of equity, where one party has wholly and the other partly

performed it, and its nonfulfilment on the one hand would amount

to a fraud on the party who has fully performed it.” Kofka v.
Rosicky, 41 Neb. 328.

: Evipexce. The evidence in this case, indicated
in the opinion, is held to be sufficient to establish such a contract.

ApPpEAL from the district court for Adams county:
HARRY S. DUNGAN, JUDGE. Reversed with directions.

J. A. Gardiner, Stemer & Boslaugh and John C. Stevens,
for appellants.

John M. Ragan, Karl D. Beghtol and J. E. Addie, contra.
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SEDGWICK, J.

August Damkroeger died intestate in Adams county, and
left some property, real and personal. Afterwards the
plaintiffs, who are husband and wife, brought this action
in the district court for that county to obtain a specific
performance of an alleged contract of the said decedent
to convey the said property to these plaintiffs. They al-
leged that the deceased, who had no family of his own, had
lived with them as a member of their family for about 12
years, and that some 15 or 20 years ago, while he was so
living with them, the deceased promised and agreed that,
if they would allow him to so continue to live with them,
and would board and care for him, they should have his
property at his decease. He died suddenly after two or
three days illness, at the age of 72 years, and without hav-
ing made any will or conveyance in their favor. They
fully performed the contract on their part, and had re-
ceived no compensation therefor. The defendant James is
administrator of the estate of the deceased, and the other
defendants are heirs and next of kin. The defendants ad-
mitted the formal parts of the petition, and denied the
material allegations. The trial court found the issues in
favor of the defendants, and entered a decree accordingly,
and the plaintiffs have appealed.

That “specific performance of a parol contract will be
enforced by a court of equity, where one party has wholly
and the other partly performed it, and its nonfulfilment
on the one hand would amount to a fraud on the party
who has fully performed it,” has been well established as
the law of this state. Kofka v. Rosicky, 41 Neb. 328;
Hespin v. Wendeln, 85 Neb. 172; O’Connor v. Waters, 88
Neb. 224; Peterson v. Baur, 83 Neb. 405.

Henry Damkroeger and his wife and family came to this
country from Germany in 1882, and his brother August
came with them. They located in Jefferson county, and
August resided with the family there for about six years.
Afterwards he had a farm of his own, and the witnesses
testified that he spent some of the time in his own house

“batching it,” but had no other home than with the family
95 Neb. 50
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of the plaintiffs. During the last six years of his life he
lived wholly with the plaintiffs’ family. He had a room
by himself, and, being in poor health, required and re-
ceived special care. So far as this evidence shows, he
never paid the plaintiffs anything for his board and the
care which they took of him. Charlotta Damkroeger testi-
fied to conversations that she heard between her husband
and August while they were residing in Jefferson county,
in which her hushand suggested to August that there
should be some arrangements made in regard to his living
with them, and August, who was a very careful man
financially, replied that they (these plaintiffs) should have
all of his property when he died, and that that would be
ample pay for taking care of him. Her cvidence was
objected to, but was admitted subject to the subsequent
conclusion of the court, and the defendants in their brief
say that the evidence of Charlotta Damkroeger was strick-
en out by the court as incompetent because it appears that
she participated in the conversation with the decedent to
which she testifies. The brief does not refer to the part of
the record which shows that ruling. After the evidence
was closed, the record recites that the motion to strike
out this evidence was renewed, and that there was “no
ruling at this time.” This witness was not familiar with
the English language. She testified through an inter-
preter. On cross-examination she was asked, and an-
swered: “Q. Now, in these conversations August was
talking to you and your husband both, and you were both
talking to him? A. Yes. Q. You took as much part in
the conversation as Henry, did you not? A. No. Q.
August talked to both of you, did he not? A. He talked
to Henry.” From the whole evidence of this witness it is
clear that she meant to testify that she overheard the con-
versations between her husband and his brother, and took
no part therein herself. Several witnesses testified ‘to
different conversations with August during the many years
that he was living with these plaintiffs, in which August
more or less definitely stated that these plaintiffs were to
have his property at his death. Henry Roeder, who was a



VoL. 95] JANUARY -‘TERM, 1914.

Damkroeger v. James.

=1
®
]

carpenter and painter in Hastings, testified that he had
known August Damkroeger for about a year prior to his
death; that he saw him quite often; that August was in
the habit of coming down to the witness’ house and to his
shop to visit with him in the German language; and, re-
ferring to a conversation about a month before August’s
death, the witness testified: “He told me about his prop-
erty, of the different wealth he had, and, of course, I knew
he was not a married man and had not been married. I
knew he was getting old and might not live long. T asked
him who would fall heir to his wealth. He said that
Henry Damkroeger would, because he had kept him the
biggest part of his life and he had treated him right; had
cared for him nicely and had treated him the best he knew
how.” This witness appears to be competent and disin-
terested. Mr. Charles W. Juhl testified that he knew
August Damkroeger for about two years before his death,
and that just before his death August was at the witness’
house, and, in the course of their conversation, “said he
wanted to look around and see what we had. e went out
with him and showed him what we had—our cows, hogs,
chickens and things—and he said we were getting along
good, and if we kept on we would be rich. We were out by
the barn looking northeast, and he said he was getting old
and did not think he would last long, and when he died
that Henry would get all of his property.” Mr. Juhl’s
wife was present and heard this conversation, and she
testified to substantially the same thing.

If the former decisions of this court above cited are to be
followed, this evidence is sufficient to establish the case
of the plaintiffs. It is said in the brief that equity will
not compel a specific performance of an oral contract to
convey real estate, “if the services rendered have a money
value.” The brief continues: “The circumstances under
which services can be considered part performance to
remove such a case from the action of the statute of frauds
are very special and extraordinary, such as the love of a
child or daughter, or great service rendered in a long
sickness, where utter mental and physical incapacity
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exists, or where constant and unwearied attention attest
the devotion of a life or for years.” Many courts have
adhered to such a rule in all its strictness. It has been
urged by counsel in several of the cases heretofore deter-
mined by this court: Peterson v. Estate of Bauer, 8 Neb.
405; Harrison v. Harrison, 80 Neb. 103; and other cases.
It has not been followed as the defendants in this case
would construe and apply it. Each case must depend
upon its own circumstances and conditions. The proof
must be clear and unequivocal. When it is clearly estab-
lished that the alleged contract was not an unreasonable
one under the circumstances, and has been fully and faith-
fully performed on the one part relying upon its per-
formance by the other party, and there is no such dispro-
portion of values shown as would render the alleged con-
tract unconscionable and improbable, this court has uni-
formly held that such contract will be specifically en-
forced. This seems to us to be the only way that equal
justice can be done. There is nothing in this evidence to
indicate that these plaintiffs would have been willing to
do as they did relying upon an implied agreement to pay
them, at some time then in the indefinite future, such
amount of money as a court or jury might estimate as
equivalent. If the agreement was fair and reasonable, and
they have done their part, they are entitled to the agreed
compensation. Such contracts, when fully performed on
one part, are enforced between the living. And, if the
proof can be made clear and satisfactory, there is no
greater reason for refusing relief in cases such as this.

The decree of the district court is reversed and the cause
remanded, with directions to enter a decree in favor of
plaintiffs as prayed in their petition.

REVERSED.

LerToN, FAwCETT and HAMER, JJ., not sitting.
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Platt & Frees Co. v. Scrivner.

Pratr & FREES COMPANY ET AL., APPELLANTS, V. WILLIAM
J. SCRIVNER ET AL., APPELLEES.

FiLep ApriL 3, 1914. No. 17,343.

1. Mechanics’ Liens: Evibpence. Platt traded lots to Moritz for a
farm, agreeing to give Moritz a credit of $3,400 with the Platt &
Frees Company. Moritz was to build five cottages on the lots,
was to buy all his material of Platt & Frees Company, the same
to be paid for out of his said credit, if the same should be found
sufficient. The plaintiffs brought an action to foreclose an alleged
mechanic’s lien for so much of the material as went into one of
the houses, the Scrivner house. Scrivner and his wife and Moritz
were made defendants. The material furnished for the five houses
amounted to $3,851.50. The Scrivner house was the fourth house
constructed. The evidence shows that, when the contract for -this
was made and the material furnished, Moritz was still entitled to
a credit of more than the cost of material. Held, That no lien
attached to the property of Scrivner, but that the plaintiffs are
entitled to a judgment against Moritz for the price of the material
furnished for the five houses in excess of the credit of $3,400.

2. Compromise and Seftlement: EvibExce. Evidence upon the issue
between Moritz and Scrivner as to the amount due Scrivner ex-
amined, and held that a valid settlement was entered into between
such parties, and that nothing is due Scrivner thereupon.

AprreaLl from the district court for Webster county:
HARRY S. DUNGAN, Jupar. Affirmed in part and reversed
in part.

L. H. Blackledge, for appellants.
Bernard McNeny and E. U. Overman, contra.

HAMER, J.

The pleadings in this case cover about 13 pages, and an
effort will be made to state the matter in controversy
without the recital of the pleadings in detail. The plead-
ings and evidence show that an exchange of real estate was
made by the defendant Moritz with Charles J. Platt, one
of the plaintiffs. Moritz conveyed to Platt certain farm
land in Webster county, Nebraska, in exchange for six
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groups of lots, of four in each group. The lots are in
Platt’s First addition to Red Cloud, Nebraska. Between
- the value of the farm as agreed upon and the value of the
lots there was a difference of $3,400 which was coming to
Moritz. On one of the groups of lots there was a dwelling-
house, and Moritz, under the agreement with Platt, was to
build a dwelling-house on each of the other groups of lots.
Platt was to put in all of the cement work, including side-
walk, at the price at which Moritz might be able to obtain
the same at Red Cloud. Moritz also agreed to buy all of
his material from the Platt & Frees Company, one of the
plaintiffs, the same to be furnished to said Moritz by said
Platt & Frees Company, at a price 10 per cent. above cost,
including handling, except as to cement work. Moritz
agreed to take sufficient material from the Platt & Frees
Company for the erection of five cottages to be built by
him on the five groups of lots, the cost of such material to
be applied on the $3,400 which was due Moritz from said
Platt on the trade, and on completion any amount due for
such material in excess of $3,400 was to be paid by said
- Moritz in cash, and, if any amount of the 3,400 should not
be used, then the same was to be paid in cash by said
Platt to said Moritz. After the first three houses were
built, for which material only was to be furnished, said
Platt was to furnish all lumber and material and was to
build the fourth and fifth houses, provided that the ma-
terial previously furnished did not cost $3,400. It was
agreed that when Platt had bought and furnished ma-
terial, or material and labor, in the total aggregate sum of
$3,400, his obligation under the contract was to be con-
sidered complied with. Moritz was to build two of the
cottages in 1909, two in 1910, and one in 1911. The con-
tract was signed by C. J. Platt and R. D. Moritz, and also
by Platt & Frees Company, the latter signing under the
clause, “we agree to furnish the material as specified in
the foregoing contract.”

Platt & Frees Company commenced their action against
William J. Scrivner, Emma I.. Scrivner and Richard D.
Moritz. Their petition alleged that they had commenced
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their action to foreclose a mechanic’s lien; that the Platt
& Frees Company, had furnished the defendant William
J. Scrivner, material for the construction of a dwelling-
house on one of said lots pursuant to an oral agreement;
that the value of the material furnished was $841.95; that
the steps to secure a mechanic’s lien had been taken, recit-
ing the steps; that Emma L. Scrivner was the wife of said
William J. Scrivoer; that there was due to the plaintiffs,
as a balance on the contract, $841.95, together with in-
terest from the 18th of January, 1910; that the defendant
Richard D. Moritz claimed to have an interest in the prop-
erty by virtue of a mortgage thereon which had been ex-
ecuted by the defendants William J. Scrivner and Emma
L. Scrivner to said Moritz in the sum of $1,500; that the in-
terest of said defendants was subject and inferior to the
plaintiffs’ claim, which was a first and valid lien on the
premises. The prayer was that the rights of the parties
should be determined, and that the plaintiffs recover judg-
ment against the defendant William J. Scrivner for the
sum of $841.95, with interest, and that the same be de-
clared a first lien on the premises, and that the premises
be sold and the proceeds applied to the payment of the
amount due the plaintiff, with interest and costs, and for
such other and further relief as might be just and equi-
table.

To this petition William J. Scrivner filed his answer,
admitting that he bought of the plaintiffs Platt & F'rees
Company, the lumber and material specified in the petition,
and that he used the same in the erection of a dwelling-
house on lots 17, 18, 19, and 20, in block 4 of Platt’s First
addition to Red Cloud, Webster county, Nebraska; that
at the time he bought the same he (the defendant) was the
owner and in possession of said lots, holding the same
under a contract of sale from the defendant Richard D.
Moritz; that afterwards Moritz and his wife conveyed
the premises to the defendant William J. Scrivner by
warranty deed duly recorded in Webster county; that
thereupon the defendant William J. Scrivner and his wife,
Emma L. Scrivner, executed to said Moritz their note in
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the sum of $1,500, bearing 6 per cent. interest, and securing
- the same by a mortgage on said premises; that the con-
sideration for which said mortgage and note were given
was a balance of the purchase price on said lots then due
to said Moritz; that said Moritz should pay or furnish to
the defendant William J. Scrivner the money to pay the
plaintiffs the amount of plaintiffs’ said lien, being the sum
of $885, which was included in said morigage, and for
which the defendant William J. Scrivner had received no
other or further consideration; that the defendant Rich-
ard D. Moritz had not paid either to the plaintiffs Platt
& Frees Company, or to the defendant William J. Scrivner,
the said sum of $885, or any part thereof; that since the
commencement of the suit said Moritz had assigned or
transferred the mortgage; that, on account of the failure of
said Moritz to pay the said sum of $885, said lien of the
plaintiffs had been filed, and that the defendant had been
greatly damaged thereby; that the defendant had been un-
able to sell the property, which he desired to do, and could
have done but for the filing of the said lien; that soon after
the filing of the said lien the defendant William J. Scriv-
ner had served a notice on said Moritz demanding that he
pay the said sum of money to him (the defendant) or to
the plaintiffs Platt & Frees Company, and that he cause
the said lien to be released; William J. Scrivner prayed
for an accounting between himself and said Moritz, and
that said Moritz be required to pay into court so much of
the said sum of $885, with interest, as might be necessary
to procure the cancelation of said lien; that said mortgage
and note might be canceled and reduced by the amount of
$885; that the defendant William J. Scrivner recover of
said Moritz, in addition, the sum of $500 damages, with
costs; that he also have such further relief as might be
just and equitable. . (

The defendant Richard D. Moritz filed an answer to the
petition of the plaintiffs Platt & IFrees Company, (1) deny-
ing each and every allegation in the petition contained;
(2) alleging that the Platt & I'rees Company, was no long-
er a corporation, that it had been dissolved in September,
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1909, and that it was not in existence January 29, 1910,
~ when the mechanic’s lien mentioned in the plaintiffs’ peti-
tion was filed in the office of the county clerk of said
county; (3) that said Platt & Frees Company is not the
owner of the account sued on, but that said compauny had
sold the same to Charles J. Platt and Benjamin F. Frees,
- a partnership known as the Platt & I'rees Company; (4)
that the defendant Richard D. Moritz denies that the de-
fendant William J. Scrivner and the Platt & Frees Com-
pany ever entered into a contract for the purchase of the
lumber and material mentioned in plaintiffs’ petition; al-
leges that the defendant Richard D. Moritz purchased of
the said Platt & Frees Company all of the lumber used in
the erection of the said dwelling on lots 17, 18 and 19, in
block 4, Platt’s First addition to the city of Red Cloud,
and under and by virtue of a certain contract entered into
between the defendant Richard D. Moritz and Charles J.
Platt and the Platt & Frees Company, which said con-
tract is set out in the exhibit attached to the answer of said
Richard D. Moritz; alleges that before purchasing said
lumber and building material the defendant Richard D.
Moritz entered into a written contract with the defendant
Scriviner for the sale of the lots mentioned in plaintiffs”
petition, and the lumber to be used in the dwelling erected
thereon, and, in pursunance of said contract, purchased
of the said Platt & Frees Company all of the lumber and
materials mentioned in plaintiffs’ petition (a copy of the
contract between the defendant Moritz and the defendant
William J. Scrivner is attached to the answer of said
Moritz and marked exhibit B); alleging that at the time
said Moritz purchased the lumber and material mentioned
in plaintiffs’ petition said Platt & Frees Company was in-
debted to him, the said Moritz, in a sum in excess of
$841.95, and that the said sum of $841.95 was paid by the’
defendant Richard D. Moritz to the said Platt & Frees
Company, and that it was agreed by the said Platt & Frees
Company and the defendant Richard D. Moxitz and the de-
fendant Scrivner that the lumber so furnished by this de-
fendant to said Scrivner was to be charged against the
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balance which this defendant then had deposited with the
said Platt & Frees Company, and that the said Platt & .
Frees Company had been paid in full for said lumber and
material; alleging that under the terms of the contract
between the said Platt & Frees Company, Charles J. Platt,
and the defendant Richard D. Moritz, the defendant
Moritz erected five houses, and received under its contract
from the said Charles J. Platt and Platt & Frees Com-
pany building material amounting to about $3,700, and no
more; that the prices charged in the account mentioned
in plaintiffs’ petition and the prices charged for the build-
ing material used by the defendant Richard D. Moritz in
erecting the other houses mentioned in the contract were
greatly in excess of 10 per cent. above the cost price; alleg-
ing that the defendant Richard D. Moritz has at all times
been ready and willing to settle or pay to the said Platt &
Frees Company all he might owe it under said contract,
but that the said Platt & Frees Company refused to accept
the cost price of said lumber and material plus 10 per cent.
profit thereon; alleging that the said Platt & Irees Com-
pany is not entitled to a lien on the premises described in
plaintiffs’ petition, and that the lumber and material used
in the erection of said dwelling on said lots was purchased
by the defendant Richard D. Moritz, from the said Platt
& Frees Company, and was paid for by the defendant
Richard D. Moritz by the said Platt & Frees Company
deducting said bill from the balance which the said Platt &
Frees Company then owed to this defendant Richard D.
Moritz. There was a prayer to this answer of Richard
D. Moritz that the plaintiffs and the defendant William J.
Scrivner take nothing.

The plaintiffs replied to the answer of the defendant
Moritz, admitting that a contract was made between said
\Iorltz and Charles J. Platt substantially as set forth in
exhibit A, attached to said answer of said Moritz, and
alleging that the same was the individual agreement of
said parties, and not the contract of the plaintiffs; alleging
that the plaintiffs did not have knowledge of the contract
set out as exhibit B, and attached to said answer; also
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denying each and every other allegation of fact contained
in said answer.

Subsequently the plaintiffs and Charles J. Platt moved
that Charles J. Platt be made a party plaintiff with the
plaintiff, Platt & Frees Company, and the same was done.

Upon the trial the district court found that the plaintiffs
furnished and delivered to the defendant Richard D.
Moritz, under the written contract between the parties
set forth in the answer of the defendant Moritz, certain
lumber and building material and cement work to the
amount and value of $3,851.50, and that said material in-
cluded the material set forth in plaintiffs’ petition, and
which entered into the construction of the dwelling-house
described therein, and that lots 17, 18, 19 and 20, in block
4, Platt’s First addition to Red Cloud, Webster county, Ne-
braska, against which property the plaintiffs claim a lien;
that the said dwelling-house is known as the “Scrivoer
house;” that the whole amount of material referred to and
computed by the court and chargeable under the terms of
the contract amounts to $3,851.50, and that said material
entered into the construction of the said “Scrivner house,”
and also four other dwelling-houses contemplated by said
contract, and known and referred to as the “Pope-Jones
house,” the “McFarland house,” the “Yost house,” and
the “Barta house;” that, as between the plaintiff and the
defendant Richard D. Moritz, the said defendant Richard
D. Moritz is entitled to a credit under said contract of
$3,400 against the said sum of $3,851.50. It was also found
that, as between the plaintiff and the defendant Richard
D. Moritz, the defendant Moritz is entitled under the con-
tract to a credit of $3,400 against the said sum of $3,851.50;
that, as between the said defendant Moritz and the defend-
ant William J. Scrivner, the note and mortgage given
by the said Scrivner to said Moritz upon said described
real estate was above the true amount, and that there was
due to the defendant Scrivner from the defendant Moritz
$219.70; that the sale and furnishing of said materials
by the plaintiffs was to the defendant Moritz, under the
said contract, and that the claim of the lien filed by the
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plaintiffs and the record thereof should be canceled, be-
cause not constituting a lien against said property. If was
considered that the plaintiffs recover from the defendant
Moritz the sum of $451.50; that the defendant William J.
Scrivner recover of the defendant Moritz the sum of
$219.70; that the lien of the plaintiff, Platt & Frees Com-
pany, filed against said real estate and the record thereof
be canceled and set aside as not constituting a lien on said
property.

The first question raised is whether the plaintiff, the
Platt & Frees Company, is entitled to a lien for the amount
of material furnished by it, or for any part of it. It seems
to be conceded that the value of materials furnished by
the plaintiff and entering into the construction of the five
houses exceeds $3,400, the amount of the Moritz credit,
which is confined to $3,400. The dwelling-house involved in
the controversy is the fourth one to be erected by the de-
fendant Moritz under his agreement. It was found by the
court that the materials entering into its construction
were furnished to Moritz under his contract. There is
evidence to sustain this finding, and we do not feel at
liberty to disturb it. It is contended by the plaintiffs
that, notwithstanding this, the lien should have been al-
lowed because another house, called in the record the
“Barta house,” was under construction at the same time,
and that the amount due for all materials furnished, in-
cluding that for the Barta house, exceeded the Moritz
credit, and for that reason that plaintiff is entitled to a
lien for at least the amount of the excess. The fault with
this position lies in the fact that the contract for the ma-
terials for the Scrivner house was reached and the mate-
rial furnished for that house before anything 1was furnished
for the Barte house, and before any agreement or under-
standing touching the amount of material to be furnished
for the Barta house was reached. In other words, at the
time the amount of materials for the Scrivner house was
agreed upon and the material furnished, Moritz still had
a credit on his contract. All the material for the Scrivner
house being furnished, Moritz still had a credit of about
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$100. No lien could arise against this property until there
was a debt existing because of materials furnished for its
improvement. Until Moritz had exhausted his credit under
the contract he was not indebted to the plaintiffs. We are
unable to say that the decree of the district court is wrong
in so far as it cancels the lien claimed by the plaintiffs.
We think it is right, and it is therefore affirmed.

This brings us to the consideration of that part of the
decree which finds the price charged by Moritz to Scrivner
for the house to be excessive and awarding Scrivner a
judgment for the excess. By agreement between Moritz
and Scrivner, Scrivner was to be charged the actual cost
to Moritz of the materials going into his home. On mak-
ing a settlement between themselves, a statement of the
cost was obtained from Platt. It was adopted by Scrivner
and Moritz as representing the cost of the material, and
Scrivner executed the mortgage upon the basis of Platt’s
statement. No fraud or misrepresentation seems to have
been practiced by either. They had an equal opportunity
for knowledge of the cost. Scrivner is himself shown to
be a contractor and builder. Their settlement was volun-
tarily entered into, and, in the absence of fraud, it ought
not to be set aside. The decree, in so far as it gives judg-
ment in favor of Scrivner and against Moritz, is reversed.

The decree of the district court is affirmed so far as it
cancels the lien claimed by the plaintiffs, and reversed
so far as it awards judgment in favor of the defendant Wil-
liam J. Scrivner, and against the defendant, Richard D.
Moritz, and the cause is remanded to the district court for
such other and further proceedings as are necessary ac-
cording to law and in harmony with this opinion.

JUDGMENT ACCORDINGLY.

LerToN, Rose and SEpewicK, JJ., not sitting.
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CrLARENCE H. JONES, APPELLEE, V. OMAHA & COUNCIL

1.

BLUFFS STREET RAILWAY COMPANY, APPELLANT.

Frrep ApriL 3, 1914. No. 17,396.

Carriers: AcTioN FOR DAMAGES: DirecriNG VERDpICT. The plaintiff
entered a street car in South Omaha, July 24, 1909, intending to
go north through Omaha to Courtland Beach. He paid his fare.
At Thirteenth and Dodge streets, Omaha, he left the car, walked
south on Thirteenth street to Douglas street, west on Douglas
street to Fourteenth street, where he entered a store, and, after
making a small purchase, walked north along Fourteenth street
across Douglas and Dodge streets, and at the intersection of Four-
teenth and Dodge streets he entered a car going north on Four-
teenth street, and presented to the conductor in payment of his
fare a transfer slip on the Sherman avenue line punched “south”
of the day before, and asked for a Cuming transfer at Seventeenth
and Cuming streets, and also said he wanted a transfer on Locust
street to the Beach. On refusing to pay his fare and refusing
to leave the car, he was ejected from it, and brings suit for
damages. Held, That the evidence disclosed by the record fails
to sustain a verdict for the plaintiff, and that, a request being
made therefor, the jury should have been directed to find a ver-
dict for the defendant.

TRANSFERS. A street car company has the right to col-
lect and receive fares and fix such reasonable rules concerning the
issuance and use of transfer slips as to prevent it from being
defrauded. ‘

As between the conductor and the passenger,
the transfer produced must be regarded as conclusive as to the
rights of the latter.

AprPEAL from the districf court for Douglas county:

WiLLis G. SEARS, JUDGE. Reversed with directions.

John L. Webster and William J. Connell, for appellant.

E. T. Farnsworth, contra.

HAMER, J.
The plaintiff sues to recover damages because, as he

alleges, he was wrongfully ejected from one of the defend-
ant’s cars. He got aboard one of its cars on the evening
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of July 24, 1909, at Twenty-fourth and L streets in South
Omaha. He testified that he intended going north to Court-
land Beach. His route lay through Omaha. At Thirteenth
and Dodge streets, Omaha, he left the car and walked
south on Thirteenth street to Douglas street, and then
walked west on Douglas street to Fourteenth street, where
he entered the Palace Clothing Store, and made a small
purchase. He then walked north along Fourteenth street
across Douglas and Dodge streets, where at the intersec-
tion of Fourteenth and Dodge streets he boarded the car
from which he was subsequently ejected. That car was
going north on Fourteenth street. Yhen he got aboard
the Fourteenth street car at Dodge street, he presented
the transfer which had been given him before he left the
first car. When he presented his transfer, the conductor
refused to accept it in payment of fare, and told the plain-
tiff that his transfer was not good, and demanded pay-
ment of the fare. When the car was standing still at
Chicago street, the conductor informed the plaintiff he
must leave the car or pay his fare. The plaintiff refused
to pay, and refused to go. It is said not to have been the
custom of the defendant company to issue transfer slips
which give a privilege to the passenger to leave the car at
any intermediate point on the line for the purpose of
transacting his private business and then going as a foot
passenger to some other street car line, there to present
his transfer slip in payment of his fare on the other line.
That is what the plaintiff seems to have done in this ease.
The plaintiff had received a transfer for the transfer point
at Seventeenth and Cuming streets, It will be remembered
that he left the car at Thirteenth and Dodge streets, a
point about 12 blocks south from the transfer point named
by the plaintiff. If the plaintiff received a transfer on
" a north-bound Thirteenth street car entitling him to trans-
fer from that line at Cuming street and Seventeenth
street, then he had no right to attempt a transfer at either
Thirteenth or Fourteenth street car lines at the intersec-
tion with Dodge street. The plaintiff’s conduct in leav-
ing a car on the Thirteenth street line to do personal shop-
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ping, and thereafter undertaking to use a transfer upon
another car at a point which was not a transfer point,
tends to indicate that the plaintiff was not acting in good
faith.

The evidence tends to establish the custom in these mat-
ters, and apparently it is not the custom to leave a car
on a street car line and to walk about, transacting busi-
ness in the meantime, and then go to another line pre-
senting a transfer which does not purport to be issued for
use on that line. The plaintiff testified that he told the
conductor that he wanted to go to Courtland Beach; that
the conductor gave him a transfer on Seventeenth street,
a Cuming street transfer; that he rode north on the Thir-
teenth street car to Dodge street; that he would go across
to Fourteenth street, that it would not be crowded so
much. He claimed to have done that at other times.
He testified that he got off the car at Dodge street, and
that he walked west to Fourteenth street, and then got
on a closed car and asked the conductor for a transfer on
Locust street to Courtland Beach. The plaintiff said he
wanted a transfer on Locust street to the Beach, and the
conductor said he would not give it to him. The plaintiff
told the conductor, he testified, to give him a transfer,
and the conductor said: “You will have to pay another
nickel if you get a transfer.”” When the parties reached
this sort of a controversy, the plaintiff says that he and
the conductor called each other names. The plaintiff tes-
tified, “TI told him to give me my transfer and I would get
off and walk back, and he would not give it, so he grabbed
me and jerked me around, and the motorman came out,
and he said, “We can’t hold that car here; and then the
conductor put his knee against my back and gave me a
shove out, and I went through the door.” This brings us
to the question as to which was right in the controversy.

As a part of this same matter it is proper to inquire
what sort of a transfer the plaintiff presented when he
boarded the IFourteenth street car. B. Van Horn was the
conductor to whom the transfer was presented. He testi-
fied: “He got on at Fourteenth and Dodge, and I went
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to get his fare, and he tendered me a Sherman avenue
transfer punched ‘south’ on the day before, and I asked
him if he didn’t have another transfer, and he said, ‘No,’
that was his fare, that was all he had, and I told him
‘that he would have to pay his fare if he didn’t have an-
other transfer, I went on and collected the rest of the
fares, and went back and asked him again, and he said
that he wouldn’t pay, swore at me, and 1 stopped the car
at Seventeenth and Webster streets and put him off with
the help of the passengers.” The conductor identified ex-
hibit No. 1 as the transfer which was presented to him.
He said of it that it was of the same color as “all on the
Sherman avenue line, yes, sir;” that he turned it in the
same evening; that he attached to it a “trouble” blank;
that it was dated the day before he got it, “and that was
the 23d, and T got it on the 24th;” that the plaintiff asked
“for a transfer to Courtland Beach,” and that he “refused
to give it to him;” that the plaintiff refused to pay his
fare. The witness. explained to the court and jury the
meaning of the punch marks at considerable length. Among
other things, he said: “Q. Tell the jury what the origi-
nating line was. A. Sherman avenue, South Omaha, go-
ing south. Q. What line were you on that day? A.
Sherman avenue line. Q. Going what direction? A. North.
Q. Then, what is the fact as to whether, under the rules
and custom of the company, a transfer to go south would
authorize or permit a passenger to ride morth? A. It
would not. Q. What has been the rule and custom as to
whether or not transfers issued from the cars of the same
identical line, for instance, going north or south on your
line, would a transfer be issued on that same line enabling
a party to get off and do shopping, and then get back on
the same car? A. No, sir. Q. On to another car on the
same particular street and line? A. No, sir. Q. Were
these the reasons why you declined to accept this transfer?
A. Yes, sir. Q. And, under the custom that prevailed
and your knowledge of the rules of the company, could
you accept this transfer? A. No, sir. Q. Did you make

that known to this man Jones? A. Yes, sir. Q. And
95 Neb. 51
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when you made that known, and refused to accept this
transfer for passage, and demanded fare, what did he say?
A. Said he didn’t have another transfer, and said that was
his transfer, and he wanted a Courtland Beach, and I told
him I could not take the transfer for fare, that it was no
g00od.” The plaintiff resisted being ejected from the car,
and, according to the testimony on both sides, there was
more or less swearing, which it is unnecessary to repeat.
Further along the witness testified: “Q. Under the rules
of the company, is there any custom that would authorize
or permit a party to get off a north-bound car on the Thir-
teenth street line and go back south on the south side of
Douglas street and do shopping, making a purchase, and
then walk from that point, namely, the southeast corner of
Fourteenth and Douglas, to Fourteenth and Dodge, and
board and ride on a car on a transfer on a Thirteenth
street line going north? A. No, sir. Q. Is there any
custom under which a party would have a right to use
a transfer that gave him the right to make a transfer on
a car line going south to use that same transfer to go
north? A. No, sir”” On cross-examination this witness
testified: “Q. How far, then, had the car gone before you
met him again? A. Seventeenth and Cass. Q. That
is after you had gone up by the north side of Jefferson
Square and got up to Seventeenth and Cass? A. Between
Sixteenth and Seventeenth and Cass. Q. Then, you asked
him for the fare again? A. Yes, sir. Q. Now, what did
he say? A. Said he would give me his fare, and he gave
me his transfer again. Q. What did he say? A. Said he
would pay me, and he handed me the transfer again; he
took the transfer back once and gave it back to me again,
and I told him it was no good, and he wanted a transfer
to East Locust, and I told him I could not give him one
on that transfer, to pay his fare, and I would give him
one; he said that he wouldn’t pay no fare.” The witness
testified that, when he went to put the plaintiff off the
car, the plaintiff had hold of him, “had a. hold of my neck-
tie, and nearly tore it off.” There does not seem to have
been any very serious injury as the result of the struggle
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to put him off the car, .so that we will not spend much
time on that.

B. W. Bennett, a conductor, was sworn as a witness on
behalf of the defendant, and was shown the transfer, ex-
hibit No. 1, and, from an examination of it, testified that
it was issued “on the Sherman avenue line going south;”
that it permitted the passenger to ride south; that, under
the custom or rules of the company, the conductor would
not be authorized to receive or accept that transfer for
fare from a passenger going north; that it was not the
custom to receive a transfer of that kind on the Fourteenth
street line going north. He further testified: “Q. Would
you accept a transfer where the party was going the oppo-
site direction than that allowed or indicated by the trans-
fer? A. No,sir. Q. Where a party got off the Thirteenth
street line at Dodge and walked back to Douglas and did
shopping, and then walked north on Fourteenth street to
Fourteenth and Dodge, and had a transfer punched for
Seventeenth and Cuming, would that transfer be good on
the Fourteenth street line going north, according to the
custom or rule of the company? A. No, sir.” The trans-
fer slip itself shows that it was a south bound transfer
slip issued on the 23d of July, and not on the 24th.

W. L. Musgrave testified that he was superintendent of
transportation of the defendant street railway company;
that he had been connected with it 23 years; that, by rea-
son of his experience in connection with the company and
- duties required to be performed, he was familiar with the
operation of cars on the different lines, and knew the cus-
tom that existed with reference to the issuance and receiv-
ing of transfers for fares; that he was not on the car from
which the plaintiff was ejected, and that he did not know
what had happened there; that he had heard the testi-
mony of the witnesses Van Horn and Bennett. “Q. I will
show you the transfer that has been offered in evidence
in this case, which the reporter has marked exhibit No.
1, and will ask if you have examined that before, so as
to know what it relates to? A. Yes, sir; it came into my
hands the next morning. * * * Q. What is the fact
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as to whether or not that transfer which you now hold in
your hand, marked exhibit No. 1, under the rules of the
company, or according to the custom, would be good going
north? . A. No, it would not be good. Q. Under the rules
of the company, would a conductor be permitted or au-
thorized by those rules or custom to accept or receive that
transfer for passage on a north bound car? A. No, sir.”

The plaintiff was called and testified by way of rebuttal
that the passengers did not help pull him off the car. He
did not deny the testimony concerning the alleged fact
that the transfer which he held would not entitle him to
go north. He had testified at his examination in chief
that he paid his fare and asked for a transfer to Court-
land Beach; that the conductor gave him a transfer on
the Seventeenth street line, a Cuming transfer; that he
asked for a transfer at Seventeenth and Locust; that the
conductor did not object to the transfer offered until he
asked for the transfer at Seventeenth and Locust; that at
that time he had ridden two blocks on the car; that he
said to the conductor: “I wanted a transfer on Locust
street to the Beach, and he said he could not give it to me;
he said that was a Dodge transfer. I told him it was not,
because I just got off at Thirteenth and walked from
there.” He then describes what happened between him
and the conductor; that the conductor wanted him to pay
another nickel; that he told the conductor he was not go-
ing to get off unless the conductor gave him his trans-
fer. The plaintiff testified that he had before ridden on a
Fourteenth street car immediately north from Dodge street
on a transfer like the one he was then riding on, and before
the day in question; that he had been doing that, and did
not know that it was against the rules; that he had been
doing that two or three months. His excuse for doing it
seems to have been to avoid the Sherman avenue crowded
car.

The plaintiff has neglected to brief his case. We are
not very clear as to what his theory may be, but we are
unable to justify a ‘disregard of the rules of the company
by its conductors. We see no excuse for disregarding the
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rule that transfers north go north, and transfers south
go south, and a transfer to go south on the 23d of July
is not a transfer to go north on the 24th of July.

If it is suggested that it was for the jury to find whether
excessive force was used by the conductor in putting the
plaintiff off the car, it may be answered that the plaintiff
testified that he resisted being put off, and that he held on
to the seat, and afterwards held on to the handrail on
‘the platform; and it is fully shown that he made a most
stubborn resistance; that one of the things which he did
was to get hold of the necktie of the conductor and hang
on to it; and he does not say or attempt to prove that
more force was used than was necessary to overcome his
resistance and eject him. For the reason that the evi-
dence is insufficient to sustain a verdict for the plaintiff,
the district court should have directed the jury to render
a verdict for the defendant.

It is in evidence that the plaintiff asked for and sup-
posed that he had received a transfer slip entitling him to
transfer at Seventeenth and Cuming streets. That is cer-
tainly conclusive against his right to attempt to trans-
fer and use a transfer slip at either Thirteenth or Four-
teenth and Dodge streets, and defeats his cause of action.
Keen v. Detroit Electric Railway, 123 Mich. 247.

As disclosed by the plaintiff’s own testimony that he at-
tempted to use a transfer slip at a point which was not
a transfer point, and upon a street car line to which it was
not issued, the conductor was justified in ejecting him.
Shortsleeves v. Capital Traction Co., 35 Wash. Law Rep. 4.

‘When the conductor refused to receive the transfer
slip presented on the Fourteenth street line, it was the
duty of the plaintiff to either unconditionally pay his fare
in cash or to leave the car. Norton v. Consolidated R. Co.,
79 Conn. 109, 4 Am. Street R. Rep. 114, 118, and cases
there cited.

While the amount of the judgment is for only $80, the
principle involved in the case is important, because it in-
cludes a consideration of the right of a street railway
company to collect and receive fares, and to fix reasonable
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rules concerning the issuance of transfer slips and the use
of the same in such manner as to prevent it from being
defrauded. As between the conductor and the passenger,
the transfer produced must be regarded as conclusive as
to the rights of the latter. This principle receives sup-
port in Frederick v. Marquette, H. & 0. R. Co., 37 Mich.
342. “As between the passenger and the conductor of
the car in which he is, the terms of the ticket or check are
conclusive, and the right to ride upon it on that train is,
for the time being, to be determined accordingly.” Bald-
win, American Railroad Law, p. 292, Mosher v. 8¢. Louis,
I. M. & S. R. Co., 127 U. 8. 390. A rule requiring an
expulsion from a car of a passenger who refuses to either
pay his fare or produce a ticket showing his right to ride
on such car is a reasonable one. N orton v. Consolidated
R. Co., 79 Conn. 109, 4 Am. Street R. Rep. 114; Downs
v. New York & N. H. R. Co., 36 Conn. 287.

In the instant case, there seems to have been no abuse
of which the plaintiff had a right to complain. The judg-
ment of the district court is reversed and the cause is re-
manded, with instructions to render a judgment for the
defendant.

REVERSED.

LerroN and Rosg, JJ., not sitting. SEDGWICK, J., con-
curs in conclusion.

STATE, EX REL. SAMUEL R. MCKELVIE, APPELLANT, V. ADDI-
SON WAIT, SECRETARY OF STATE, APPELLEE.

FiLep Appin 17, 1914, No. 18,479.

States: ExEcurIveE OFFICERS: ELIciBiLITY. The constitutinnal provision
that “none of the officers of the executive department shall he
eligible to any other state office during the period for which they
shall have been elected,” makes the lieutenant governor, during
the term for which he was elected, ineligible to be elected to the
office of governor for the succeeding term. Const., art. V, sec. 2.
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ArPEAL from the district court for Lancaster county:
WILLARD E. STEWART, JUDGE. Affirmed.

W. T. Thompson, for appellant.

Grant G. Martin, Attorney General, George W. Ayres
and Frank E. Edgerton, conira.

PER CURIAM.

Relator is the present lieutenant governor of the state.
Desiring to become the republican party’s candidate for
governor at the next general election, he requested the
secretary of state to place his name on the official ballot
for the primary election to be held August 18, 1914. This
the secretary of state declined to do, on the sole ground
that relator, being the present lieutenant governor, is in-
eligible to be elected governor for the two-year term be-
ginning in January, 1915. The course taken by the sec-
retary of state is based on his interpretation of the fol-
lowing constitutional provision: “None of the officers of
the executive department shall be eligible to any other
state office during the period for which they shall have
been elected.” Const., art. V, sec. 2. The secretary of
state defines the word “eligible” as “capable of being
elected,” and ‘argues that, since relator was elected lieu-
tenant governor for the two-year term ending in January,
1915, he cannot, during that term, be elected governor, an-
other state office, at the general election in November,
1914. This is an application to the district court for a writ
of mandamus commanding the secretary of state to comply
with relator’s request for a place on the official primary
ballot. A demurrer to the application was sustained and
the action dismissed. Relator has appealed.

Relator was elected lieutenant governor for the term
of two years “from the first Thursday after the first Tues-
day in January,” 1913. Const., art. V, sec. 1. Is he eligi-
ble to the office of governor for the term of two years
“from the first Thursday after the first Tuesday in Jan-
nary,” 1915? The answer depends upon the meaning of
the constitutional provision that “mone of the officers of
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the executive department shall be eligible to any other
state office during the period for which they shall have
been elected.” In constitutions and statutes, the use of the
word “eligible” in connection with an office has often been
discussed by the courts. Authority is divided. To what the
courts have already said on the subject, little new matter
can be added. .

There is abundant authority for the rule that ineligi-
bility to office extends to the capacity to be elected: State
v. Clarke, 3 Nev. 566; Roanc v. Matthews, 75 Miss. 94, 21
So. 665; Taylor v. Sullivan, 45 Minn, 309 ; Finklea v. far-
ish, 160 Ala. 230, 49 So. 366; State v. Howell, T0 Wash.
467, 41 L. R. A. n. s. 1119. This court is committed to
the doctrine announced in the cases last cited. Stave v.
Moores, 52 Neb. 770, 801; State v. Boyd, 31 Neb. 682;
State v. McMillen, 23 Neb. 385. The interpretation was:
“The word ‘eligible’ relates to the capacity to be elected
or chosen to office, as well as to hold office.” In the dis-
senting opinion it was also said: “We think the greater
number of the adjudicated cases, as well as the decided
weight of authority, sustain the proposition that the word
‘eligible’ means both competent or capable of being elected
to office, and competent or capable of holding office.
# #® # 7Notone of the cases reviewed above is authority
for the contention made here that the word ‘eligible’ found
in our constitution refers solely to legal qualification to
hold office. Nor, after a somewhat protracted examina-
tion, have I been able to find any case where the word
‘eligible’ was given such a construction when used in a
law or constitution like ours.” State v. Moores, 52 Neb.
770, 801. Without departing from this rule, it cannot be
held that relator is eligible, or that he is entitled to a place
on the primary ballot. There being reason and authority
on both sides of the question presented, no sufficient ground
has been suggested for changing the rule to which this
court is committed. It follows there is no error in the
proceedings below, and the judgment is

* AFFIRMED.
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Rrersg, C. J., not sitting.
HAMER, J., (Concurring in conclusion only).

I concur in the conclusion because the opinion is based
upon the former decisions of this court. If the question
were a new one I should be in favor of a different deter-
mination of the case, and I am inclined to the belief that
the former opinions, in the interest of public policy and
a fair construction of the language used, should be over-
ruled. I have glanced into the opinions of some of the
other courts and find that they rest upon different consti-
tutional provisions than those contained in our constitu-
tion. The meaning to be given to the word “eligible” de-
pends upon the connection in which it is used. If it is
used in connection with holding an office, then it means
eligible to hold an office and it ‘does not mean something
else. The language “None of the officers of the executive
department shall be eligible to any other state office dur-
ing the period for which they shall have been elected”
would seem to mean ineligible to hold the office during
such period, but not to forbid an election of the proposed
officer for another and different period for which he was
not elected. The power of the voter to nominate and elect
his choice should not be restricted beyond the clear import
of the language used.

HARrY B. ZIMMAN, ADMINISTRATOR, APPELLANT, V. MILLER
HOTEL COMPANY, APPELLEE,

Frrep Aprir 17, 1914. No. 17,706.

1. Carriers: AcTioN ForR DEATH: REFUSAL oF INSTRUCTION. Plaintiff
alleged that the death of his decedent was caused by the incom-
petency of defendant’s elevator conductor, but failed to introduce
any competent evidence of that fact. Held, That the trial court
properly refused to submit that question to the jury.

2. Witnesses: EVIDENCE oF PARTY’S WITNESS. A party is ordinarily
bound by the testimony of his own witness on the question of
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negligence, unless the circumstances or the evidence of other
witnesses would warrant the jury in disregarding the evidence
of such witness.

3. Appeal: InsTrUcTIONS: LAST CLEAR CHANCE. Where the plaintiff
sought to recover under the rule of the last clear chance, and that
question was submitted to the jury under proper instructions,
the verdict of the jury will not be set aside unless it is clearly
wrong.

4. New Trial: DESIGNATION OF INSTRUCTIONS. Where the trial court,
by mistake, marked one of his instructions “refused,” which was
in fact given, and it was considered by the jury as having been
given, the fact that it was marked ‘refused” not having been dis-
covered by any one until after the verdict was returned, such
mistake is not a ground for granting a new trial.

APPEAL from the district court for Douglas county:
Leg S. ESTELLE, JUDGE. Affirmed.

Weaver & Giller, for appellant.
John C. Wharton and Edgar M. Morsman, Jr., contra.

BARNES, J. )

Plaintiff, as administrator of the estate of W. 8. Ken-
neth, brought this action against the Miller Hotel Com-
pany, to recover damages sustained by the widow and next
of kin by reason of the death of his decedent, which plain-
tiff alleged was caused by the defendant’s negligence. A
trial in the district court for Douglas county resulted in
a verdict for the defendant. A motion for a new trial
was overruled, judgment was rendered on the verdict, and
the plaintiff has appealed.

It appears that on or about the 27th day of August,
1909, W. S. Kenneth, traveling for a Duluth house, came
to Omaha and registered as a guest at the Rome Hotel,
which was conducted by the defendant, the Miller Hotel
Company. He was assigned to a room on floor B of the
hotel, where he remained as a guest until the morning
of August 28, 1909, at which time the accident occurred
which caused his death. It appears that the hotel con-
tained an elevator for the use and convenience of its
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guests, which ran in what is called an elevator shaft ex-
tending from the basement to floor E, or the top floor of
the hotel. On each floor there was a slide-door opening
from the hall or corridor into the elevator shaft. The
doors were each fitted with a catch, which was operated
from the inside of the elevator cage, which was supplied
with a register, electrically connected with a push but-
ton on each floor, by which the elevator conductor could
be notified by any one desiring the use of the elevator on
his floor. The elevator was in charge of a conductor
named John D. Fisher. On the morning in question,
shortly before 9 o’clock, while the elevator was at the bot-
tom of the shaft, the conductor received a call from floor
E, or the top floor of the hotel, and in response thereto
he started the elevator cage up the shaft for that floor.
In passing floor B, while the elevator was going at full
speed, or nearly so, Kenneth attempted to get into the
elevator cage, and was caught between the floor of the cage
and the top of the elevator shaft door. The conductor
stopped the elevator, thus releasing Kenneth, who fell to
the bottom of the shaft, and was almost instantly killed.
The plaintiff alleged, among other things, that defendant’s
elevator conductor was incompetent, and his incompe-
tency was the cause of the accident. The trial court, by his
instructions, took that question from the consideration of
the jury, and the plaintiff alleges error therefor.

As we view the record, there was no evidence intro-
duced showing the incompetency of the conductor, and
there is no evidence in the record showing, or tending to
show, that incompetency on his part was the cause of
the accident. It is a fact that the plaintiff introduced
a section of an ordinance of the city of Omaha requiring
elevator conductors to obtain a license, but evidence was
also produced which showed that Fisher obtained such
a license on the second day after the accident, and this
evidence, if competent for any purpose, showed that Fisher
was competent to run an elevator. It can hardly be said
that, if he was competent on Tuesday after the accident,
he was incompetent two ‘days before to engage in the busi-
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ness of running an elevator. We therefore conclude that
the trial court did not err in his instructions to the jury
on that question.

Plaintiff also alleged in his petition that the defendant’s
elevator conductor was negligent in failing to close the
door of the shaft to the elevator on floor B, and that was
the cause of Kenneth’s injury and death. This brings us
to the consideration of the evidence on that question. The
plaintiff called John D. Fisher, the elevator conductor, as
his witness, and his testimony was the only evidence which
was produced on that question. Fisher testified that he
had made several trips with his elevator to the top floor
of the hotel on the morning before the accident occurred;
that when he came down the last time before Kenneth was
injured the elevator door on floor B was closed; that when
he passed floor B on his way up to floor E, the door on
floor B was open, and Kenneth attempted to get into the
elevator cage as it was passing; that the elevator was going
at full speed, and Kenneth had to step up in making his
attempt to enter the cage; that as soon as he saw Ken-
neth he stopped the elevator, but before he could bring it
to a full stop Kenneth was caught and was doubled up
between the floor of the cage and the top of the elevator
shaft door, and when the elevator stopped Kenneth was
released and fell down the shaft. No other evidence was
produced showing, or tending to show, how the accident
occurred. Tisher’s testimony was apparently delivered in
a straightforward manner, and without equivocation or
any attempt at concealment. His evidence was fair and
consistent. He was the plaintiff’s own witness, and under
those circumstances plaintiff was bound by his testimony.
It follows that there was a failure of proof showing, or
tending to show, that the elevator conductor was negligent
in failing to close the door on floor B. It is true that, it
there had been any other evidence from which the plain-
tiff could claim that the conductor was negligent in that
respect, that question might have been submitted to the
jury. But such was not the case, and, if that question had
_been submitted to the jury, they would have been obliged
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to indulge in speculation and conjecture, which would not
have been permissible. It follows, therefore, that the dis-
trict court properly refused to submit that question to the
jury. A

It was further alleged that the elevator conductor neg-
ligently failed to stop the car and close the door on floor
B before proceeding to floor E. It must be remembered
that when the elevator came down the shaft in passing
floor B the door was apparently closed. So there was no
occasion for the conductor to assume, when he started to
answer the call on floor E, that the door on floor B would
be open, or that any one would attempt to get into the
elevator on that floor. The testimony shows that when the
elevator conductor answered that call he started from the
office floor at full speed, and when he reached floor B, he
was suddenly confronted with a situation that required
him to stop his car as soon as possible in order to avoid
injury to Kenneth. This he attempted to do, but, ow-
ing to the speed at which he was going, he failed to accom-
plish that purpose, and that allegation of negligence was
unsupported by the evidence. The allegation that the hall
on floor B was dark needs no consideration, other than to
say that no evidence was offered to support it.

Plaintiff also alleges error because the court instructed
the jury that it was negligence per se for the plaintiff’s
decedent to attempt to get onto a moving elevator. We
think this instruction was correct, and it was not error to
give it when submitting the question of the last clear
chance to the jury.

Finally, it is alleged that the elevator conductor negli-
cently failed to stop his car after he saw Kenneth in a
position of peril, although he had time to do so, and there-
fore defendant was liable for Kanneth’s injury and death.
This raises the question known as the doctrine of the last
clear chance. As we view this case, that was the crucial
question, and that question was submitted to the jury
under proper instructions. A verdict was returned for the
defendant, and we can see no reasonable grounds on which
we can set it aside.
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It appears that the court, by mistake, marked the in-
struction by which that question was submitted to the
jury “refused,” instead of “given,” and that was assigned
as error in plaintiff’s motion for a new trial. The motion
was supported by the affidavit of one of the jurymen, who
stated that he was misled by the instruction which was
marked “refused,” but he failed to state that the cause
of his being misled was that the instruction was so marked,
instead of being marked “given.” The evidence, how-
ever, is overwhelming that no one discovered the mistake
in marking the instruction until long after the verdict
was returned. The instruction in question was in fact
given. It was handled and read by the attorneys on both
sides during the arguments, and no one discovered the mis-
~ take. It was sent out with the jury, and they read it and
commented on it, and none of them discovered the fact
that it was marked “refused.” 1In fact, it was treated by
every one as “given.” On this evidence the court refused
to grant a new trial, and we are of opinion that the rul-
ing on that question was right, and a new trial was prop-
erly refused.

This seems to be one of those cases where the plaintiff
was unable to produce sufficient evidence to render the
defendant liable for the death of his decedent, and there-
fore the judgment of the district court is

: AFFIRMED.

LerroN, Fawcerr and HAMER, JJ., not sitting.

SAMUEL A. COEN, ADMINISTRATOR, APPELLEE, V. CENTRAL
TELEPHONE COMPANY, APPELLANT. :

Frep Aprit 17, 1914. No. 17,744.

1. Telephones: CoNTRACT: CONSTRUCTION OF LINE. Where a telephone
company has obtained permission to build its line across the
pasture of a landowner, under an agreement to maintain its tele-
phone wire at a sufficient height to avoid the danger of injury
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to persons and stock, it is the duty of the company and its
grantor to comply with such agreement.

: ConNSTRUCTION OF LINE. As a matter of law, a telephone
company is required to maintain its line where it crosses the
pasture of another at a sufficient height, and in such a condition
as to prevent injury to persons and domestic animals.

: INnJury: EviDENCE. The death of a person may be shown
to have been caused by negligence on the part of a telephone com-
pany to properly construct and maintain its wires, by circum-
stantial evidence.

4. Instructions examined, and held not inconsistent, and to have
been properly given.

APPEAL from the district court for Custer county:
BrunNo O. HOSTETLER, Judge. Affirmed.

J. R. Dean and Edgar M. Morsman, Jr., for appellant.
Sullivan & Squires, contra.

BARNES, J.

The plaintiff, as administrator of the estate of his de-
ceased minor son, brought this action to recover for the
death of his decedent alleged to have been caused by the
negligence of the defendant in not properly maintaining
its telephone wire where it crossed the plaintiff’s pasture,
about, 20 miles from the city of Broken Bow, in Custer
county, Nebraska. A trial to a jury in the district court
‘for that county resulted in a verdict for the plaintiff for
the sum of $1,750. Defendant’s motion for a new trial
was overruled, judgment was rendered on the verdict, and
the defendant has appealed.

The record discloses that plaintiff was the lessee of the
farm where the accident occurred; that in the year 1903
the defendant’s grantor had constructed the telephone line
in question across the pasture with the consent of the
owner of the farm, without compensation, under an agree-
ment with the owner that it would place its wires on poles
sufficiently high to-render it safe, and keep and maintain
the line in that condition; that on or about the 31st day
of August, 1911, the plaintiff’s decedent, Willie F. Coen,
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who was then about nine years of age, mounted the family
horse and started, about sundown, to the pasture to bring
in the cows; that in about 20 minutes thereafter plaintiff’s
daughter saw the horse standing in the corral without the
bridle. TFearing that Willie had been hurt, she went to
the pasture and found him in a draw about the center of
the canyon, where he was lying on the ground on his right
side, dead. Where he was found there was a great deal
of blood on the ground. She testified that a short time
before Willie started for the cattle she had talked with a
neighbor by the name of Marsh over the telephone; that
after she returned to the house with Willie’s body she
tried to use the line, but could not get any one. On
cross-examination she testified that the horse rode by Wil-
lie was the old family horse; that it had been used for
that purpose for more than eight years; that the horse
was a quiet animal; that she never knew it to cut up in
any way; that it could be driven both double and single;
that it was used for farm work, and was the farm horse;
that it had the saddle on when Willie left the corral; that
when she found Willie he had his cap on, and the whip was
lying by his side.

Mrs. Marsh was called as a witness for the plaintiff,
and testified that she was at home all day the day that
Willie Coen was killed; that she was talking with Minnie
Coen and Mrs. Coen that afternoon; that she last talked
to Minnie about sundown; that she was within hearing
of her telephone all of the evening, and no one had called
over the telephone after she talked with Minnie until the
line was repaired. -

Murl Coen, a witness for plaintiff, testified that he was
18 years old; that he was at Eddyville on the 31st day of
August, 1911; that it was getting dark when he got home;
that he saw his mother sitting on the porch holding his
brother Willie on her lap; that in a few minutes he went
to the point where the wire was broken, probably 15 or
20 minutes after he got home; that he found the wire
broken in two, close to the southwest pole, about 200 yards
from the house; the wire ran southwest and northeast,
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and the poles were about 80 steps apart where the wire
was broken; that he searched the ground and could not
find the wire, so he went to the northeast pole, and found
the pole torn down, or torn from the cedar post, and lying
on the ground; that in order to find the wire he took hold
of it where it was attached to the post and ran it back,
pulling it to the end; that he finally discovered the end
and pulled it back as he came up; that it seemed sort of
down the hill, and the other end was wrapped around the
pole or post; that the ground under the wire where it was
stretched between the posts was generally level; from
the point where the wire was broken down to the canyon
was about 50 steps; that the posts were formed by what
are called bed slats, which were boards nailed to cedar
posts; that at the broken post both boards were on the
ground ; that he repaired the break in the wire, and raised
the post ; after he got back he could use the telephone; that
they kept work horses and milch cows in the pasture; that
the horses were not out the night Willie was killed, and
there were no other horses in the pasture at that time.
Oscar Blevins was called for the plaintiff, and testified
that on the night the boy was killed he was at the place
where the accident occurred ; that he examined the horse’s
tracks from the point where the boy was killed back to
where the wire had been broken. The tracks got heavier as
they went down the canyon. When they struck the ground
they would cut the grass and throw up the dirt. The
tracks were fresh, and were plainly discernible down the
hill from where the wire was broken; that he followed
the track in the morning from the ‘deep edge of the can-
yon to the point where the mare came out, and up to where
the boy was found on the side hill. The ground was cut
up by what is called small cat steps. From the canyon
to where the boy was found is about 35 yards; the total
distance from where the horse passed through the wire to
where the boy was found is about 300 yards. There was
evidence that the mare had fallen; that she had struck the
ground and made a saddle mark; that she scooted, and

seemed to sort of struggle, or wheel ; that he saw the bridle
95 Neb. 52
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near where the boy was found, about 10 feet from the body ;
that the tracks showed that the horse had jumped in places
about 18 feet. .

Herman Campbell testified that he lived about a mile
from Coen’s, and was called to Coen’s place on the even-
ing of the 31st day of August, 1911, and found Mrs. Coen
and her oldest daughter there. Mrs. Coen was on the
front porch, holding the boy Willie, when he rode up to
the house. When he went up to her she was talking about
the boy; she was afraid he was killed; she said she could
not wake him up, but she did not believe he was killed, if
she could get a doctor. The girl took the horse and went
across the river to Mrs. Woodruff’s, and telephoned to
Eddyville; that the boy was dead. Witness said he was
there when the doctor made the examination; that the
boy’s face was badly bruised; that he examined the frac-
ture of the skull, which was a little above and behind
the ear; that the fracture seemed to be pretty well de-
fined ; that he went to the point where the bhoy was found,
the next morning, with Mr. Blevins and two other men;
that they walked along the telephone line; that he left
the place where the boy had fallen, and went to the tele-
phone line and followed the line to where it was broken;
that there they struck a horse’s track, and followed it from
there back to where the boy lay; the ground under the tel-
.ephone wire was fairly smooth and even; that they struck
the track at or near the wire, and it angled off across the
flat and down the bank to the bottom of the canyon, and
followed the course of the canyon to where the old trail
crossed between the corral and the point where the body
was found. The tracks were well defined and showed
that the horse had been running; they showed the horse
had been awfully excited, and went without any regard
whatever to the lay of the ground. The witness said: “I
remember seeing places where the horse’s feet had struck
the edge of the cat steps, it would be caved off and the dirt
pushed off or torn up.” The horse “was in violent action;
you could discern that.” He said he had been along the
wire before the accident occurred; that the wire was low;
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in the spring he had crossed the hills in the pasture just
west of the point where -the wire was broken; that the
wire was low enough to catch a man on horseback—was
between five and seven feet from the ground; that he had
had a good deal of experience in going about wire in the
condition in which this one was; that it was extremely
difficult to tell where the wire was with regard to the dis-
tance from you, or even see it; that one could very easily
run into wire the right distance from the ground with-
out seeing it, and a person was liable to do this in go-
ing about his work.

Several other witnesses were called who described the
conditions substantially as testified to by the witnesses
above named. The defendant produced no witnesses.

The first point made by the defendant in its brief is that
there was no evidence from which the jury could infer
that the telephone wire was the proximate cause of the
accident, and there was no evidence upon which the jury
could reasonably conclude that the horse was ridden into
the wire, and thereby became unmanageable and ran away,
or that the horse was running when it fell and threw the
boy.

In answer to this contention, it may be said that 5 min-
utes before the boy went into the pasture, and within 15
minutes before he was killed, the wire was not broken,
because it was being used to telephone from plaintiff’s
house to the neighbors, and as soon as the boy was found
it was impossible to use it for telephone purposes. This
fact is clearly shown by the testimony of Miss Coen and
Mrs. Marsh. It also appears that the horse was cut in
the flank; that the wound was such a one as the end of
the wire would make. Her tracks showed rapid speed,
and when she fell she slipped along the ground and pulled
the bridle from her head. Therefore it was reasonable to
infer that the mare was ridden into the wire; that it broke,
and probably wrapped around her limbs and lacerated her
body ; she thereupon ran away with the boy down over the
steep embankment until she fell and killed him. So it
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cannot be said that there was no evidence to support the
conclusion reached by the jury.. ©

Appellant’s second contention is that it was under no
obligation to keep the telephone wire at any specified
height above the ground. It was the duty of defendant
to keep the wire through the pasture in a safe condition.
This duty resulted, first, from the agreement between its
grantor and Cavenee, the owner of the pasture. The tes-
timony is undisputed that Cavenee gave oral license to the
builder of the line throughl the pasture in consideration
of a promise and agreement to keep the wire in safe con-
dition, and by virtue of this agreement it was the duty of
the defendant to keep and maintain the wire in such a
condition that it would not be dangerous, and, allowing it
to sag in the manner shown by the testimony, was a viola-
tion of the direct agreement of its grantor. Second, the
law imposed upon the company the duty of so using its
wire as not to injure others. Appellant was using the
plaintiff’s land without pay, and should therefore be held
to the highest degree of care in the use of its property.
The company was therefore bound to use more than ordi-
nary care in the maintenance of its wire over and across
the lands leased by the plaintiff.

In 29 Cyc. 424, under the title of “Negligence,” it is
said:

“The duty, violation of which constitutes negligence,
may arise in several ways. It may be created by statute
or ordinance, by contract, or from the relation of the
parties, as in case of master and servant, bailor and bailee,
carrier and passenger or consignee. This duty is usually
implied by law, the rule being that the law imposes on a
person engaged in the prosecution of any work an obliga-
tion to perform it in such a manner as not to endanger
the lives or persons of others, and the law imposes on
every person in the enjoyment of his property the duty of
so using his own as not to injure his neighbor. This duty
may also arise out of circumstances; and this is especially
true where a person is using or dealing with a highly dan-
gerous thing which, unless managed with the greatest
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care, is calculated to cause injury to bystanders, where
an owner has reason to apprehend danger owing to the
peculiar situation of his property and its openness to ac-
cident, or where it was apparent that if a person did not
use ordinary care and skill in his own conduct with regard
to those circumstances he would cause danger or injury
to another.”

It may therefore be said that by reason of its contract
it was defendant’s duty to maintain the wire in a safe
condition. The law also imposes upon the company the
duty of so using and maintaining its telephone wire as not
to injure others.

“Appellant’s third contention is, that the accident could
not have been foreseen or anticipated. It is within com-
mon knowledge of every one that persons handling stock
are bound to go anywhere in the pasture where it is kept,
and the agents and employees of the defendant must have
known that parties using the pasture were likely to ride
through it on horseback; that they were likely to go
through the pasture in the nighttime as well as in the day-
time. As said by the witness Campbell, it is difficult to
tell the condition of a wire when riding up to it. The de-
fendant’s manager and agents must have been familiar
with the character and habits of horses. We are therefore
of opinion that this contention is without merit.

The fourth point made by appellant is that the instrue-
tions of the court were inconsistent and erroneous. In
support of this contention it is said that by instructions
9 and 10 the jury were permitted to return a verdict based
on circumstantial evidence; that by instruction No. 4,
plaintiff was required to establish his cause by a prepon-
derance of the evidence; and the instructions are erro-
neous because any fact cannot be established by a prepon-
derance where the evidence is circumstantial. It requires
no citations to refute this contention. The books are full
of cases where judgments inflicting a death penalty have
been sustained which were based alone on circumstantial
evidence.
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It is further contended that the court erred in giving
instruction No. 5. By this instruction the jury were told,
in substance, that the plaintiff must satisfy them by a
preponderance of the evidence that he was the duly ap-
pointed and qualified administrator of the estate of Wil-
liam F. Coen, deceased; that William F. Coen, without
fault on his part, or that of his parents, came to his death
on account of his horse becoming entangled in the tele-
phone wires of defendant, as alleged in the petition; and
that the manner in which the defendant maintained its
wire at the time was negligent; that such negligence was
the direct and proximate cause of the death of said Wil-
liam F. Coen; and they should find those facts from the
evidence, and further find that the parents sustained some
damages because of William F. Coen’s death, then they
should find for the plaintiff.

Appellant criticises this instruction because it did not
embody the idea that appellant should have had knowl-
edge of the dangerous condition of the wire. It may be
said that it was the duty of defendant to know the condi-
tion of its wire, and not to allow it to become sagged and
in such a condition as would likely cause the injury com-
plained of.

Again, it is apparent from the evidence that the wire in
question had been in a dangerous condition for a long
time before the accident occurred. The posts support-
ing the wire had been placed there in 1903, eight years
before the accident. They were simply two boards one
inch thick and four inches in width nailed onto short
cedar posts, and on these bed slats (so-called) the wires
were suspended. Therefore the defendant company was
bound to know that the wires were likely to get out of
position and bhecome dangerous by reason of sagging.

Witness Campbell testified that he had been over the
pasture early in the spring; that the wire was then low
enough to catch a man on horseback. Again, about four
weeks before the accident, plaintiff took defendant’s agent,
whose special duty it was to keep the line in repair, and
pointed out to him the particular defect in the wire which
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caused the accident in question, and insisted that a new
post should be put in to hold up the wire. So the defec-
tive condition of the-wire was known to the defendant for
something like three or four weeks before the accident
occurred.

Concerning the point made by appellant that negli-
gence can never be said to be established by a preponder-
ance of the testimony where the evidence is circumstan-
tial, it may be said that the law does not require direct
and positive evidence of negligence. That fact may be
inferred from circumstances adduced in evidence, and, if
the testimony is sufficient to satisfy reasonable minds of
the fact of negligence, that is all that is required.

As we view the record, it contains no reversible error,
and the judgment of the district court is therefore

AFFIRMED.

Rosk and SEDGWICK, JJ., not sitting.

CHARLES D. TRAPHAGEN, APPELLEE, V. HARRY C. LINDSAY,
REPORTER OF THE SUPREME COURT, ET AL., APPELLANTS.

Fiep Arrin 17, 1914, No. 18,522.

1. Bureau of Printing: Duties. By chapter 85, laws 1911, establish-
ing a bureau of printing, all of the bookbinding and the printing
of all stationery and supplies for the use of the state officers and
the heads of the several departments of the state government are
-to be let by the commissioner of printing on contracts secured
by competitive bidding, except in case of emergency, as provided
by section 10 of that act.

SupreME CoURT REPORTS. Section 1146, Rev. St.
1913, is not in conflict with the provisions of the act establishing
a bureau of printing. That section should be construed with the
provisions of the act of 1911, and the supreme court reporter
should cooperate with the commissioner of printing in letting
the contract for publishing the supreme court reports.

3. Commerce: FOREIGN CORPORATIONS: STATUTORY Provisions: Con-
TRACT FOR STATE PRINTING. A contract with a corporation doing
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business in another state for publishing the supreme court reports
of this state partakes of the nature of interstate commerce, and
such foreign corporation may make a contract with the commis-
sioner of printing in this state without complying with the pro-
visions of section 725, Rev. St. 1913.

AprprpAL from the district court for Lancaster county:
WILLARD E. STEWART, JUDGE. Reversed and dismissed.

Grant G. Martin, Attorney General, George W. Ayres
and Frank E. Edgerton, for appellants.

Hall & Bishop, contra.

BARNES, J.

Appeal from a judgment of the district court for Lan-
caster county, awarding the plaintiff an injunction en-
joining Harry C. Lindsay, reporter of the supreme court,
from delivering any of the manuscript opinions of the
supreme court to the E. W. Stephens Publishing Com-
pany, of Columbia, Missouri, to be printed and bound,
and William B. Howard, auditor of public accounts, from
drawing or issuing any warrants for the publication of
the reports of the supreme court, and Walter A. George,
state treasurer, from paying any of said warrants. The
defendants, and each of them, were also enjoined from
performing a certain contract with the publishing com-
pany for the publication of ten certain volumes of the
supreme court reports.

The record discloses that on the 11th day of February,
1914, one Charles D. Traphagen, filed his amended peti-
tion in the district court for Lancaster county, in which
he alleged, in substance, that he was a resident and tax-
payer of the city of Lincoln, county of Lancaster, and
state of Nebraska, and has been such resident and tax-
payer for more than 30 years last past; that on the 27th
day of August, 1913, the state of Nebraska, through John
H. Morehead, Governor, as commissioner of the printing
bureau, entered into a contract with the E. W. Stephens
Publishing Company, of Columbia, Missouri, at Lincoln,
Nebraska, for printing, stereotyping, binding, and deliv-
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ering ten volumes of the Nebraska supreme court reports,
numbered 95 to 104, both inclusive. A copy of the contract
was marked exhibit A and made a part of the petition.

It was alleged that the contract was illegal, null, and
void, for the following reasonms, to wit:

(1) That the E. W. Stephens Publishing Company is
a corporation organized and existing under and by virtue
of the laws of the state of Missouri, with its office and
principal place of business in Columbia, Missouri; that
it has no office or place of business in the state of Nebraska,
and was not engaged in business in this state at the time
of making said contract, nor at this time; that the busi-
ness of the company is the printing, hinding, and publish-
ing of books; that said corporation has not complied with
the requirements of section 725, Rev. St. 1913, in that said
corporation has not appointed a resident agent in this
state upon whom service of process could be made, and
has not filed a certificate signed by its president or secre-
tary in the office of the secretary of state or register of
deeds designating its principal place of business in this
state, and has taken no steps giving it the right to do
business in the state of Nebraska.

(2) It was also alleged that under the provisions of
chapter 65, Rev. St. 1913, the public printing in this state
is required to be done by a competent printer doing busi-
ness in this state; that the said E. W. Stephens Printing
Company was not a competent printer doing business in
this state, and had no right or authority to bid on the
printing of the Nebraska supreme court reports, and the
commissioner of printing had no right, power or authority
to enter into a contract with the said E. W. Stephens
Printing Company, of Columbia, Missouri, for the reason
that it was a foreign corporation and a nonresident cor-
poration, not doing business in this state; that the commis-
sioner of printing had no right, power, or authority, un-
der the statutes of this state, to deliver to the E. W. Ste-
phens Printing Company the schedule or specifications for
printing said Nebraska reports, for the reason that it
was not a competent printer doing business in the state
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of Nebraska, and said company could not bid upon said
contract for the printing of said reports without a sched-
ule or plans and specifications therefor; that the statutes
of this state make it the duty of the reporter of the su-
preme court to prepare the opinions of said court for pub-
lication as fast as they are delivered to him, and, when
sufficient material has accumulated to form a volume of
not less than 900 pages, he shall cause the same to be
printed, stereotyped and bound in a good and substantial
manner; that said Harry C. Lindsay, as reporter of the
supreme court, has now in his hands the manuscript opin-
ions of said court for at least volume 95 of the Nebraska
supreme court reports, which said manuseript will be-de-
livered to said E. W. Stephens Publishing Company to
be printed and bound in accordance with the terms of
said contract; that the said E. W. Stephens Printing Com-
pany will begin the printing, binding and publishing of
volume 95 of said Nebraska supreme court reports at Co-
lumbia, Missouri, unless enjoined from so doing by an or-
der of this court, notwithstanding said contract is illegal
and void; that no part of said contract has yet been per-
formed.

(3) It was further alleged that William B. Howard,
the auditor of public accounts, will draw warrants for
the payment of said volumes as they are delivered to the
state, under said contract, from time to time, unless en-
joined from so doing by an order of the court; and the
said Walter A. George, state treasurer, will pay said war-
rants when presented, unless enjoined and restrained from
so doing; that the printing of said ten volumes of the
Nebraska supreme court reports, and the payment for the
same under said contract, would be illegal and void and
in violation of law; that said contract will be performed
and completed, unless defendants are enjoined from the
performance of that part of said contract obligatory upon
them; that the plaintiff is remediless in the premises, and
has no adequate remedy at law. )

The petition concluded with a prayer for a permanent
injunction. To this petition the defendants demurred sep-
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arately, on the ground that the petition did not state
facts sufficient to constitute a cause of action against the
said defendants, or any of them. The district court over-
ruled the demurrers, the defendants each severally ex- .
cepted, elected to stand upon their demurrers, and the
court thereupon rendered its judgment awarding the in-
junction as above set forth. This appeal is prosecuted for
the purpose of reversing that judgment.

The ecrucial questlon presented by this appeal is the
right or power of the governor, as commissioner of the
printing bureau, to enter into the contract in question,
and that point will receive our first consideration.

The legislature, by chapter 85, laws 1911, created what
is called a “State Printing Bureau,” and provided that
the governor should be the commissioner thereof. The
commissioner was authorized to appoint a deputy, who, the
act provides, “shall be a thorough, practical journeyman
printer, and who shall attend to the preparing of all sched-
ules and contracts, examine all bids and furnishing, and
perform any detaul work relating to stationery supplies
and printing as the commissioner may direct,” and, when
acting for or instead of the commissioner, shall have and
may exercise equal power and authority, subject to the
approval of the commissioner.

Section 2 of the act provides: “On or before the 10th
day of January, April, July and October of each year the
commissioner of printing shall receive from the officers
of each department of the government and state institu-
tions an estimate of the probable amount and kind of
. stationery, blanks, blank books, circulars, folders, cata-
logues, pamphlets, reports and all other stationery or
printed matter required by law or that may hereafter be
required by law to be contracted for for said state offices
and state institutions.”

The act further provides that, within 20 days thereafter,
the work shall bhe bid on separately, and the contract
awarded to the lowest and best bidder; the commissioner
reserving the right to reject any or all bids. The act also
provides for the publication of a notice for five consecu-
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tive times in three different daily newspapers in different
parts of the state, asking for bids, and fixing the day and
hour for closing the time when they shall be received.

Section 4 of the act provides for the preparation of a
blank schedule, upon which all bids shall be made, speci-
fying the size, weight and quality of paper to be used, the
size and style of type, the quality and style of binding,
etc. It is also provided that, when required so to do,
the commissioner shall furnish any competent printer do-
ing business in the state a copy of the blank schedule.

Section 5 of the act provides, in substance, that the suc-
cessful bidder shall receive notice of the acceptance of
his bid, and he is required, within five days thereafter, to
enter into :a contract with the state to furnish the same
in accordance with the schedule and specifications.

Section 6 provides that the attorney general shall draw
all contracts let under the provisions of the act; that each
contract shall be signed by the commissioner and by the
party to whom the contract has been awarded; and the
contract thereafter shall be filed in the office of the com-
missioner.

By section 10 it is provided: “All stationery supplies
and printing of every kind for any state officer, institu-
tion or organization not herein enumerated shall pass
through the hands of and shall be purchased by the com-
missioner in the same manner as herein provided. Except,
however, when an emergency arises for the immediate fur-
nishing of any stationery supplies or printing, the cost
of which shall not exceed the sum of twenty-five (25) dol-
lars, the commissioner shall have the power, if, in his
judgment, the same cannot be deferred, to furnish said
stationery supplies or printing at the lowest and best com-
petitive price, at any time between the date fixed in section
2 of this act, for the letting of contracts.”

The act concludes with a repealing clause, which reads
as follows: ¢“All laws and sections in conflict herewith
are hereby repealed.”

By the provisions of the act above mentioned it is ap-
parent that it was the purpose and intention of the legis-
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lature to require the printing bureau to furnish all neces-
sary printing, bookbinding, and the printing of all sta.
tionery and supplies for the use of the state officers and
the heads of the several departments of the state govern-
ment by contract, based on competitive bidding, and we
are of opinion that by the terms of the act, when properly
construed, that purpose was accomplished.

It is contended, however, that the act is in conflict
with section 1146, Rev. St. 1913, by which it is provided:
“It shall be the duty of the reporter of the supreme court
to prepare the opinions of said court for publication as
fast as they are delivered to him, and, when sufficient
material is accumulated to form a volume of not less than
nine hundred pages, he shall cause the same to be printed,
stereotyped, and bound in a good and substantial man-
ner.”

It is argued that by the section above quoted the supreme
court reporter is unlimited in his power to discharge that
duty, and that it is nowhere provided that he is compelled
to let the contract therefor to the lowest bidder, or to
advertise for printing and binding the reports, and that
he has full power to let the contract for so doing to any
person or corporation he may see fit. We think this con-
tention is unsound. It is our opinion that this section
ought to be construed with the provisions of the act estab-
lishing the bureau of printing, and that, when so con-
strued, it is the duty of the reporter of the supreme court
to notify the commissioner when he has a sufficient amount
of manuseript to make a volume of the supreme court re-
ports, and cooperate with him in letting the contract for
the printing, stereotyping and binding of the report or
reports, as the case may be, on a competitive bid, to the
person or corporation making the lowest and best bid for
that purpose. We therefore hold that the contract in
question comes within the jurisdiction of the printing
board, and, unless the E. W. Stephens Printing Company
was incapable of contracting with the commissioner, the
contract was properly awarded to that company.
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It is plaintiff’s contention, however, that the E. W.
Stephens Printing Company could not make a valid con-
tract with the commissioner of the printing bureau, be-
cause, being a nonresident corporation, neither the commis-
sioner nor his deputy was required to furnish it with a
schedule on which it could bid for printing the supreme
court reports. That contention is based on the provision
that the commissioner or deputy shall furnish a blank
schedule to “any competent. printer doing business in the
state.” The expression “doing business in the state,” as
we view it, means that any person or corporation having a
place of business in another state who comes into this
state and solicits business by which it is to furnish any
article of commerce or any manufactured article which
is made in whole or in part at its place of- business in
another state, and which is to be furnished, sold or deliv-
ered to the purchaser in this state, is, in a comprehensive
sense, doing business in this state. There is nothing in
the statute prohibiting. the commissioner or his deputy
from furnishing such firm, person or corporation the hlank
or schedule on which to bid for doing the work in question
herein, and we think that this contention is without merit.

It is finally contended that the E. W. Stephens Printing
Company, having failed to comply with the provisions of
section 725, Rev. St. 1913, by filing with the secretary of
state a certificate setting forth the name of some resident
agent on whom service of summons could be made, and
also designating its principal place of business in this state,
was unable, as a matter of law, to enter into the contract
with the commissioner of the printing bureau. By the
contract, the governor, as commissioner of the bureau of
printing, was to furnish the copy for printing ten volumes
of the supreme court reports from time to time to the
E. W. Stephens Printing Company, and the company was
required to furnish the paper, the binding, and do the work
necessary to publish the reports in question, at its place
of business in Columbia, Missouri, and as fast as the work
was completed was to deliver the reports (the finished pro-
duct), together with the stereotyped plates of each volume,
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at the vault in the basement of the capitol building at Lin-
coln, Nebraska, there to be stored under the direction of
the reporter of the supreme court. That this was in-
terstate commerce seems clear, and therefore the sec-
tion of the statute above referred to could not affect the
contract in any manner whatsoever. An act of the legisla-
ture of a state which imposes limitations upon the power
of a corporation, created under the laws of another state,
to make contracts within the state for carrying on com-
merce between the states, violates that clause of the con-
stitution of the United States which confers upon congress
the exclusive right to regulate interstate commerce. Cooper
Mfg. Co. v. Ferguson, 113 U. 8. 727; 7 Cyc. 445, 446; Har-
graves Mills v. Harden, 56 N. Y. Supp. 937; Coit & Co. ».
Sutton, 102 Mich. 324 ; International Trust Co. v. Leschen
& Sons Rope Co., 41 Colo. 299; State v. American Book Co.,
69 Kan. 1, 1 L. R. A. n. s. 1041,

As we view the facts stated in plaintiff’s petition, he
was not entitled to an injunction, for the various reasons
set forth in this opinion. The judgment of the district
court is therefore reversed, and the plaintiff’s action is
dismissed.

REVERSED AND DISMISSED.

Rosg, J., not sitting.

FawcerT, J., dissenting.

I am unable to concur in the opinion. Section 4, ch. 85,
laws 1911, provides: “The commissioner shall prepare a
blank schedule, upon which all bids shall be made, enumer-
ating the probable number, kind, form, style, size and
quality of each article; the size, form, weight and quality
of paper to be used. The size and style of type, the quality
and style of binding design or monogram, and all other
details entering into and forming a part of the goods to be
furnished, and, when requested so to do, shall furnish any
competent printer doing business in the state a copy of
said blank schedule. Each bid shall be made in accordance
with the schedule and specifications, and shall be accom-
panied by a bond, with two or more sureties to be approved
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by the board, equal in amount to the aggregate sum of his
bid, that in the case of the party proposing for any such
supplies or work shall be awarded the contract it shall be
holden for his faithful performance of the same.” As I
construe this section, it clearly shows that the legislature
had in mind the letting of contracts for public printing to
parties actually doing the business of printing in the state.
If the intention was that “any competent printer” should,
upon request, be furnished a schedule, it would have been
easy to have said so; but the legislature saw fit to add to the
words, “any competent printer,” the words, “doing busi-
ness in the state.” We cannot assume that these words
were simply “thrown in.” The legislature must be pre-
sumed to have intended that the words used should be
given effect. What does “doing business in the state”
mean? Does it mean that a corporation actually doing
business in another state—that is to say, doing all of its
printing and binding and furnishing of material in that
state, and transacting no business in this state except to
enter into a contract, deliver its work, and collect its pay—
is doing businss in this state? I do not think such was
the legislative thought, nor that such is the meaning of the
language which the legislature used. I do not think the
question of the right of the E. W. Stephens Printing Com-
pany to enter into the contract by reason of its having
failed to comply with the provisions of section 725, Rev.
St. 1913, cuts any figure in this case. The question here is
not whether that company had a right to make a contract
of this kind, or whether the business contemplated by the
contract is or is not interstate commerce. The question
here is: Had the commissioner of printing of this state a
right to enter into this contract? If not, then the injunc-
tion issued by the district court is proper, and the judg-
ment of that court should be affirmed. The reasons why
the legislature never intended that contracts of this kind
should be made with nonresidents are many. State pride
may have been one reason. The legislative thought may
have been that the state ought to patronize some of the
many strong and competent printing establishments within
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its own borders; or the thought may have been in the minds
of the legislature that it would be humiliating to the state,
in the event that one with whom a contract of this kind
might be made should fail to comply with his contract by
supplying the printed volumes within the time contracted
for, and the state should desire to compel it to do so by
mandamus or otherwise, it would be compelled to institute
such proceedings in the courts of a foreign state. Other
illustrations could be given, but the two are sufficient
for my purpose.

Without further discussion, it seems to me very clear
that the commissioner of printing had no authority under
- the law to let the contract in controversy.

KIRBY MACKEY, APPELLEE, V. JAMES ('0X ET AL,
APPELLANTS.

FiLep Aprin 17, 1914, No. 17,737.

Mortgages: ForRECLOSURE: RECEIVER: HoMESTEAD. Under the principles
announced in Senford v. Anderson, 69 Neb. 249, the judgment of
the district court is affirmed.

APPEAL from the district court for Jefferson countv:
LeANDER M. PEMBERTON, JUDGE. Affirmed.

W. J. Moss, for appellants.
John C. Hartigan and E. A. Wunder, contra.

LI]TTO\I J.

Defendant owned 160 acres of land w hich he occupied
as his family homestead. The land was incumbered by
three mortgages. The prior incumbrance amounted to
$3,465, the second was for $1,600 and interest, and the
third for $5,200 with interest. This action was brought to
foreclose the third mortgage. A decree was rendered fore-

closing the second and third mortgage, leaving the first as
95 Neb. 53
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an existing lien. An application was then made by plain-
tiff for the appointment of a receiver for 120 acres of the
tract, alleging that the defendant was insolvent, and that
the remaining 40 acres of the tract constituted the home-
stead of defendant. The court set apart 40 acres con-
taining the family home and other buildings and improve-
ments as the defendant’s homestead, and appointed a re-
ceiver for the other 120 acres. From this order defendant
appeals. The value of the whole tract is about $7,000 and
the 40-dcre tract set apart as the hiomestead is worth $2,000.
Ordinarily a receiver will not be appointed to collect the
rents and profits of a homestead for the benefit of a
mortgage creditor. Chadron Loan & Building Ass’n. v.
Smith, 58 Neb. 469 ; Laune v. Hauser, 58 Neb. 663. A gen-
eral creditor cannot procure to be set apart any portion of
a homestead in order to subject it to sale on execution,
unless the value of the homestead, exclusive of incum-
brance, exceeds $2,000. Hoy v. Anderson, 39 Neb. 386;
Prugh v. Portsmouth Savings Bank, 48 Neb. 414. Relying
upon these decisions, defendant argues that, since after
the deduction of the mortgage debts from the value of his
entire 160 acres there is not $2,000 in value left, the court
had no authority to appoint a receiver, and he is entitled
to retain possession of the whole 160 acres as his home-
stead. We cannot take this view. A like contention was
made in the case of Sanford v. Anderson, 3 Neb. (Unof.)
561, and on rehearing, 69 Neb. 249. At the first hearing it
was held that, the mortgagor’s interest in the whole tract
being less than $2,000, he was entitled to hold the same as
a homestead, and that the court erred in appointing a
receiver; but upon rehearing the whole question is care-
fully examined and a contrary conclusion reached. It was
pointed out “to hold that the amount of plaintiff’s lien
in the present case must be deducted from the value of
these premises, and that the homestead interest would
only attach to the remainder, would be to apply the exist-
ence of this lien as a protection against its own provisional
enforcement,” and that the effect would be to allow more
than a $2,000 exemption, if it was so held. Defendant in
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 this case has had the full amount of his homestead exemp-
tion set apart to him by the decree of the district court.
This is all he is entitled to.
The judgment of the district éourt is therefore
AFFIRMED.

BARNES, Rose and SEDGWICK, JJ., not sitting.

JOHN MINSHULL, APPELLANT, V. SHERMAN COUNTY,
APPELLEE.

Frep Apri 17, 1914. No. 17,619,

Counties: CLAIMS: APPEAL BY TAXPAYER: ATTORNEY’S FEEs. A tax-
payer, though permitted by law to appeal from the allowance of
a claim against the county, cannot, in absence of statutory
authority, collect from the county fees paid by him to his attorney
for prosecuting such an appeal. Rev. St. 1913, sec. 966.

APPEAL from the district court for Sherman county:
Bruno O. HOSTETLER, JUDGE. Affirmed.

R. J. Nightingale and H. S Nightingale, for appellant.
J. 8. Pedler, contra.

RosE, J.

Plaintiff alleged in his petition that, as a taxpayer, he
appealed from the allowance of two claims against Sher-
man county, and that he paid his attorney $50 for pro-
fessional services in successfully prosecuting the appeals.
For this sum he demanded judgment against the county.
A demurrer to his petition was sustained, and from the
dismissal of his action he appealed.

The ruling on the demurrer is right. A statute permits
an appeal by a taxpayer from the allowances of a claim
against the county, but there is no statute making the
county liable for the fees of his attorney in prosecuting
such an appeal. Rev. St. 1913, sec. 966. A taxpayer,



836 NEBRASKA REPORTS. [VoL. 95

Abts Co. v. Cunningham.

though permitted by law to appeal from the allowance of a
claim against the county, cannot, in absence of statutory
authority, collect from the county fees paid by him to his
attorney for prosecuting such an appeal.

’ AFFIRMED.

Henry W. ABrs COMPANY, APPELLEE, V. THOMAS J.
CUNNINGHAM, APPELLEE; PATRICK W. CUNNINGHAM,
APPELLANT.

FiLep ApriL 17, 1914, No. 17,703.

1. Contracts: FALSE REPRESENTATIONS. “A person is justified in re-
lying on a representation made to him in all .cases where the
representation is a positive statement of fact, and where an
investigation would be required to discover the truth.” Foley v.
Holtry, 43 Neb. 133, Brucker v. Kairn, 89 Neb. 274.

‘Where a party negotiating for a contract has
knowledge of material facts, and the other party is ignorant
thereof and does not have the means of knowledge at hand, the
latter may rely upon positive statements of the former.

FAILURE TO INVESTIGATE. A party who procures
a contract by active fraud in making false representations of
material facts cannot urge the negligence of the defrauded party
in failing to make an investigation which would have resulted in
the discovery of the truth.

4. Appeal: ReversaL: InsteuctioN. The giving of a prejudicial,
erroneous instruction on a vital issue is a sufficient ground for
the reversal of a judgment.

AprpPEAL from the district court for Boone county:
CoNRAD HOLLENBECK, JUDGE. Reuversed.

Frank D. Williams and Albert & Wagner, for appellant.
Garlow & Long and A. E. Garten, contra.

ROSE, J.
This is an action on a promissory note for $2,455.82,
dated October 26, 1910, payable with interest in monthly
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instalments of $100 each, beginning December 1, 1910.
Plaintiff is payee. Defendants, Thomas J. Cunningham
and Patrick W. Cunningham, are makers. The former
made default, and the latter answered, admitting the execu-
tion and delivery of the note, and pleading as a defense
that his signature was procured by false representations
of plaintiff in regard to the solvency, assets and liabilities
of his codefendant, for whom he was merely a surety. On
the issue of fraud, which was denied by a reply, the jury
rendered a verdict in favor of plaintiff. From a judgment
in its favor for $2,613.40, the answering defendant has
appealed.

The principal error assigned is the giving of the follow-
ing instruction: “You are instructed that where repre-
sentations are made respecting a subject as to which the
complaining party has at hand reasonably available means
for ascertaining the truth, and the matter is open for in-
spection, if, without being fraudulently diverted there-
from, he does not take advantage of this opportunity, he
cannot be heard to impeach the transaction on the ground
of falsehoods of the other party.”” This would probably
be a correct statement of the law, if applicable to the facts;
but there is no evidence that the answering defendant had
at hand reasonably available means for ascertaining the
truth. On the contrary, there is proof that an investiga-
tion would not have disclosed the facts.

There was direct and positive testimony tending to prove
the following facts: Plaintiff was a wholesale grocer at
Columbus. The defaulting defendant, a customer of plain-
tiff, had been a retail merchant at Spalding. He owed
plaintiff the amount for which the note was given, and
was insolvent at the time. He owed other creditors about
$4,500. His stock- of merchandise was worth about $600,
and he owned collectable, outstanding accounts amounting
to $300. The answering defendant is his uncle, who lives
in the country nine miles from Spalding. Plaintiff’s presi-
dent went to the retail store, procured the defaulting de-
fendant’s signature to the note, and afterward went to the
home of the answering defendant and told him that the
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stock owned by the nephew was of the value of about $4,000
or $5,000, that the nephew owned good accounts amounting
to $800, and that his other debts were about $400 or $500.
The answering defendant did not know the value of his
nephew’s stock or the extent of his assets or liabilities. He
did not know that his nephew was insolvent. He could
not have estimated the value of the merchandise, had he
made an investigation. He believed and relied upon the
false representations made by plaintiff’'s president, and
was thus induced to sign the note in controversy.

Some of the facts of which there is proof are thus nar-
rated for the sole purpose of testing the instruction quoted.
All evidence of fraud is emphatically contradicted by plain-
tiff, and in what is here said there is no purpose to express
an opinion on any issue of fact. It has been shown that
plaintiff was a wholesale merchant. Its president visited
the store at Spalding, and promptly went from there to
the home of the answering defendant. The business of
plaintiff’s president would naturally acquaint him with
the value of a stock of merchandise. The answering de-
fendant testified he had no such knowledge. According
to his testimony, the parties did not have equal means of
knowledge. If he told the truth, plaintiff’s president made-
material statements of fact under circumstances justifying
reliance thereon by the answering defendant, who stated
he would not have signed the note, had the representations
not been made. On the issue of fraud, he should have
had the protection of the following rule: “A person is
justified in relying on a representation made to him in all
cases where the representation is a positive statement of
fact, and where an investigation would be required to dis
cover the truth.” Foley v. Holtry, 43 Neb. 133. Fargo Gas
& Coke Co. v. Fargo Gas & Electric Co., 4 N. Dak. 219, 37
L. R. A. 593, note VIII.

The instruction quoted deprived the answering defend-
ant of the rule stated. It also deprived him of the benefit
of the principle that where one party has knowledge of
material facts, and the other is ignorant thereof and does
not have the means of knowledge at hand, the latter may
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rely upon positive statements of the former. Fargo Gas &
Coke Co. v. Fargo Gas & Electric Co., 4 N. Dak. 219, 37 L.
R. A. 593, note VIIIa.

The instruction assailed also released plaintiff from the
rule that a party guilty of active fraud in making false
representations of material facts cannot urge the negli-
gence of the defrauded party in failing to make an in-
vestigation which would have resulted in the discovery of
the truth. Hoock v. Bowman, 42 Neb. 80; Fargo Gas &
Coke Co. v. Fargo Gas & BHlectric Co., 4 N. Dak. 219, 37
L. R. A. 593, note II.

For the giving of an erroneous instruction on a vital
issue, the judgment of the district court is reversed and
the cause remanded for further proceedings.

REVERSED.

LETTON, FAWCETT and HAMER, JJ., not sitting.

JET HARDESTY V. STATE OF NEBRASKA.

FiLep ApriL 17, 1914. No. 18,312.

1. Criminal Law: MISCONDUCT OF PROSECUTOR. On the trial of ac-
cused under a criminal charge, misconduct of the county attorney
in stating to the jury that “defendant had an opportunity to go
upon the witness-stand himself and deny this charge., but he
didn’t do it,” does not require a reversal of his conviction on a
record showing that no other error was committed; that the trial
court disapproved the misconduct by sustaining an objection to
the improper remark; that the county attorney thereupon stated
he should not have made it; and that accused was not prejudiced
thereby.

REFUSAL OF SPECIAL INSTRUCTION: CoONFESSION. In a
criminal prosecution, it is not error to refuse a special instruction
on the law relating to a confession by defendant, where the record
shows that it was properly admitted on evidence showing with-
out contradiction that it was voluntarily made: that it was con-
sistent with the state’s proofs; and that a general instruction
relating to the credibility of witnesses and to the weight of evi-
dence fairly stated the law and fully protected the rights of de-
fendant.
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: ReEcALLING JURY: DiscrerioN oF CoUrRT. “The recalling of
juries for instructions is so far within the discretion of the trial
court as not of itself to present a subject for review.” McClary
v. Stull, 44 Neb. 175.

Error to the district court for Pierce county: ANSON
A. WELCH, JUDGE. Affirmed.

M. H. Leamy, for plaintiff in error.

Grant G. Martin, Attorney General, and Frank E. Edger-
ton, contra.

RosE, J.

In the district court for Pierce county, Jet Hardesty,
defendant, was convicted of statutory rape upon a child
under 15 years of age, and for that offense was sentenced
to serve a term of three years in the penitentiary. As
plaintiff in error, defendant now presents for review the
record of his conviction.

The first assignment of error is directed to the miscon-
duct of the county attorney in making the following state-
ment to the jury in the course of his argument: “The de-
fendant had an opportunity to go upon the witness-stand
himself and deny this charge, but he didn’t do it.” This
statement, though true, was improper, and the county at-
torney in making it disregarded a provision of statute.
Criminal code, sec. 473. The question is: Should the
judgment be reversed for the error mentioned? The con-
duct of the county attorney was disapproved at the time
by the sustaining of an objection to his remark, and there-
upon he immediately said, in presence of the jury, “that
he should not have made such statement.” The trial court
instructed the jury that their verdict should be based on
the evidence under the instructions of the court, and that
their finding should be the result of their soundest and best
judgment upon the evidence. Without disregarding the
charge to base the verdict on the evidence under the in-
structions, the jury could not have allowed themselves to
be influenced by the retracted statement of the county at-
torney. While the truth of the accusation against defend-



VorL. 95] JANUARY TERM, 1914. 841
Hardesty v. State.

ant was a question for the jury, the reviewing court can
affirmatively say that his guilt was established by evidence
so clear and conclusive that he could not have been harmed
by the county attorney’s misconduct. It was not necessary
for the state to prove force on the part of defendant or
nonconsent on the part of prosecutrix. That she was
under the age of consent, that he was old enough to commit
the felony, and that the forbidden act was consummated
are facts clearly and conclusively established by the evi-
dence. In overruling the motion for a new trial, the trial
judge, who saw and heard what took place, held, when the
motion for a new trial was overruled, that defendant was
not prejudiced by the improper remark of the county at-
torney. Under such circumstances the reviewing court is
not compelled to hold that there was a mistrial or that the
error requires a reversal of the conviction.” YWhat is here
said is not to be understood as indicating a purpose to de-
part from the line of decisions upholding the spirit and
purpose of the statute. It is apparent that defendant was
not prejudiced by the misconduct of which he complains.
For the harmless error assigned, the conviction will not
be set aside. ‘

The next assignment of error challenges the rejection of
a requested special instruction on the law applicable to
proof of a confession by defendant that he had committed
the offense charged. The confession was properly admitted
in evidence. Proof that it was voluntarily made is uncon-
tradicted. It was consistent with direct evidence adduced
by the state. A general instruction relating to the credibil-
ity of witnesses and to the weight of evidence fairly stated
the law and fully protected the rights of defendant. The
assignment of error is therefore overruled.

. The final assignment of error relates to the recalling of
the jury after they had been deliberating some time and the
giving of an additional instruction. In MeClary v. Stull,
44 Neb. 175, the following rule was announced : “The recall-
ing of juries for instructions is so far within the discretion
of the trial court as not of itself to present a subject for
review.” : :
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The additional instruction is a correct statement of the
law applicable to the evidence, and there was no error in
giving it under the circumstances disclosed by the record.
: AFFIRMED.
JTAWCETT, J., not sitting.

LYMAN B. CORNELL, APPELLANT, V. MAVERICK LOAN &
TrusST COMPANY ET AL., APPELLEES.

FILep MAy 29, 1914. Nos. 17,480, 17,481, 17,482.

Taxation: Suir To REDEEM: PAYMENT oF TAxes. It is not essential to
the commencement of a suit to set aside a tax deed and redeem
property from tax sale that all taxes due on the property be first
paid. It will be sufficient if all taxes are paid at or before the
trial and entry of the decree. ‘I'he ‘“showing” of the payment
of taxes is made by the evidence, and not by the pleadings alone.

OPINION on motion for rehearing of case reported ante,
p- 9. Rehearing denied.

ReEsE, C. J.

There seems to be some misapprehension as to the hold-
ing in the opinion in this case, and that we failed to meet
the full contention of appellees as to the right to redeem
under section 6549, Rev. St. 1913, which provides: “No
person shall be permitted to question the title acquired by
a treasurer’s deed without first showing * * * that all
taxes due upon the property had been paid by such person,”
etc.—and complaint is made that this provision of the
statute was not referred to in the opinion. The clause is
not referred to because it was the opinion of the writer that
it was wholly unimportant so far as this case is concerned.
The contention was that plaintiff should have paid the
taxes, which he offered later to pay, before bringing suit.
We sought to show that there were no unpaid taxes “due”
at the time the suit was commenced, and therefore the
clause referred to was not believed to have any place in
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the case. It is said by some of my associates that the
holding of the opinion may be construed to be that no
suit could be commenced if all taxes due were not paid.
Such is not the holding, nor do we think that question
arises in this case; but, lest there be a misconception of the
rule to be applied, we are of the opinion that it makes no
difference whether at the time of the commencement of the
suit the taxes due are paid or not. The “showing” of taxes
paid is at the trial, and if all taxes are paid before or dur-
ing the trial, or before final judgment, that is enough.
The “showing” is made by the evidence, and not by the
pleadings alone.
REHEARING DENIED.
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was taken, not to the fact of such modification merely, but to
the manner of making same. Hunt v. Chicago, B. & Q. R.
[0 P

‘Where plaintiff seeks to recover under the rule of the last
clear chance, and that question is submitted under proper
instructions, a verdict for defendant will not be set aside
unless clearly wrong. Zimman v. Miller Hotel Co. ........

The giving of a prejudicially erroneous instructicn on a
vital issue is ground for reversal. Abts Co. v. Cunningham..

Attachment. See Divorce, 3.

A wife’s property is not subject to attachment in an action
for debt brought against the husband alone, though she
assumed the debt. Simmonds v. Fenton ..................

Attorney and Client. See ArPPEAL AND KERROR, 1. COUNTIES AND

1

CouxtY OFFICERS 17.

. The judge of the disirict court has power to allow a claim
for services of an atterney in defending an indigent pris-
oner in the supreme court, under an appointment made by
him, but the sum must not exceed that named in sec. 9081,
Rev. St. 1913. Moran v. Otoe County .........cc.covuun..

‘Where the county board ordered a road opened and that
the damages be paid, and ten years thereafter the premises
were conveyed, held that an attorney’s lien filed when the
proceedings were begun did not constitute a lien on the
fund brought into court and accepted by the grantee in
payment of damages. Clay County v. Howard ............

Bailment.

1

. While an involuntary bailee of goods may conserve the
"sameé and recover therefor what the service is reasonably
worth, a voluntary, gratuitous bailee is not entitled to com-
pensation. Crance Co. v. Combds .....coivivuririnennnnnnn
To change a voluntary, gratuitous bailment to one for which
compensation may be recovered, the bailee must notify the
bailor to take the property or compensation will be exacted.
Crancer Co. 1. COMDS .. vt iiiiiriinetnnenenrnonnnns

95 Neb.—54
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Bailment—Concluded.
3. Verdict in an action for storage charges for a piano held

not sustained by the evidence. Crancer Co. v. Combs ......

Banks and Banking. See TAXATION, 11; 12.

1.

‘Where the nature of a bank deposit is not shown, the law
will presume that it is a general one. C(itizens State Bank
D, WOTAEN ottt ittt ittt e ernnosonsoseannanns

. A general deposit creates between the bank and the deposi-

tor the relation of debtor and creditor. Citizens State Bank
Vo WOrden . ...o.iiiniin it iiirnnnenenneonenenneeennenn

Under a general deposit the title to the identical money
deposited passes to the bank. C(itizens State Bank v. Word-
7 7 Y

A bank need not return identical funds deposited subject
to check, but only the equivalent upon demand. Citizens
State Bank v. Worden .........eeeeeeeineuneneeneannnnnn

A solvent bank is not in default of payment, or guilty of
conversion, of a general deposit until a demand for the
deposit has been made, or waived, or shown to be unnecessary.
Citizens State Bank v. Worden ...........vceiveneeunnnnn

A general allegation, in an answer pleading a set-off for
bank deposits, that the bank converted ithe deposits to its
own use must yield to specific allegations showing that a
demand was necessary, but not made. Citizens State Bank
Vo WOTAEN ittt iieianiaerarneneeuneenrnsensensneunanannns

In an action by a bank against a depositor on a note, an
answer pleading a set-off for general deposits, which does
not allege that, at the time the suit was commenced, a
demand for the deposits had been made, or waived, or shown
to be unnecessary, is demurrable. Farmers & Merchants
Nat. Bank v. Worden .........v.cevevueea. Cereeesanan eeee
Farmers Nat. Bank v. Worden ............. Ceereaieieeeaas

‘Where a deed is sent to a bank for delivery on payment
of a definite sum, and the bank delivers it for a less sum,
it is liable for the full amount. Porter v». Packers Nat.
Bank ........ e veetsetenersssannes tesecariaerasnans

Bastardy.

1

‘Where the evidence is conflicting, a verdict of guilty in a
prosecution for bastardy will not be set aside unless cléarly
wrong. CQowan v. Ertel ........... eeeetaneiet et

A judgment in a bastardy case will not be reversed because
of striking out evidence which was incompetent and did not
materially support the defense. Cowan v. Ertel............
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Bastardy—Concluded.

3. A judgment in a bastardy case will not be reversed for mis-
conduct of an attorney in making unwarranted statements
in his argument, where the court immediately rebuked the
attorney and directed the jury to disregard the statements.
Cowan v. Ertel ........... Ceeeereeseaneeeae eeeecasaans . 380

4, Statement of counsel in a bastardy case that “I think I can
substantiate it from the evidence that this defense has been
fixed up” held legitimate argument. Cowan v. Ertel ...... 380

5. A preponderance of evidence is sufficient to sustain a con-
viction of bastardy. Koepke v. Delfs .........ccvvvvennne -619

6. Evidence of an offer of money by defendant to a third per-
son if he would marry complainant, not communicated to
her, held not incompetent as being an offer of settlement
or compromise. Koepke v. DeElfs ......cciiveiieerirannenn 619

7. In a prosecution for bastardy, evidence that complainant
had sexual intercourse with another than defendant, out-
gide the period of gestation, held inadmissible. Koepke v.
2122 O 619

8. In a prosecution for bastardy, evidence of the complain-
ant’s unchastity outside the period of gestation, whether
as proof of her improper conduct or of her general repu-
tation for chastity, is irrelevant to the issues. Koepke
v. Delfs ......oovnne. et reeeieiea e e ey 619

Bills and Notes. See APPEAL AND ERROR, 21. EVIDENCE, 1. GUARANTY.
PayMENT, 1. PLEADING, 1, 2.

1. A note, executed by a person under guardianship and
mentally incompetent to transact business, is void in the
hands of the payee, or those holding it as collateral security.
Burgedorff v. HAMET . ...vuiveniniiiiiniiverssncnseannaces 113

2. In an action by an assignee on notes procured by fraud,
the burden is on plaintiff to prove that he took them in
good faith in the usual course of business and paid value.
Ostenberg v. KAUKGQ ....coouiiiniiiinnineninsnonsensnsenas 314

3. The question of good faith of the holder of a note is for
the jury, where men might draw different inferences from
the evidence. Ostenberg v. Kavka .......cocvivvniennennnnn 314

Bonds., See CounTIES AND CoUNTY OFFICERS, 1-4. PRINCIPAL AND
SURETY.

Bribery.
1. A county attorney is a public officer within sec. 176 of the

criminal code, making it a crime to attempt to bribe a pub-
lic officer. McMartin v. State .....vvvviviececnsennnosss.. 292
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Bribery—Concluded.

2. Evidence held to sustain conviction of attempting to bribe

a public officer. McMartin v. State .....coevvivrnnnrenn.
Brokers.

1. The written contract required by sec. 2628, Rev. St. 1913,
may be evidenced by letters passing between the parties.
PoOttratz 0. PlPer ...c.ieeerun et it tiiiieeinneeaennns

2. By sec. 7909, Rev. St. 1913, where the terms of an agree-
ment have been intended in different senses by the parties
to it, that sense is to prevail against either party in which
he had reason to suppose the other understood it. Pottratz
B o 7 1L

3. Broker’s contract effected by letters construed. Potiratz
K s 17 o

4. The use of the words ‘“sale,” “sell,” or “to sell” in a broker’s
contract of sale of land does not necessarily authorize him
to execute a contract of sale for and in the name of his
principal. Whitehouse v. Gerdis ..........cvvvivrnennnnn..

5. The burden of proving the authority of a broker to execute
a contract of sale of land rests on the party alleging it.
Whitehouse v. Gerdis ............cv.... E

6. Evidence held to show that a broker was authorized to make
a written contract of sale of land for his principal. White-
ROUSE V. GETAi8 vttt ittt ittt einsinnnennannons

7. Petition, in an action for damages for breach of contract of
sale of land executed by a broker, held not demurrable.
Whitehouse v. Gerdis .......couiinieenreiievnnneennnneen,

8. Petition, in an action for commission, held to sustain judg-
ment for plaintiff. Shoff v. Ash ...

9. A broker’s contract for the sale of land may be :reated by
letters between the parties, though the same papers were not
signed by both parties. Shoff v. Ash .......... ...,

10. A contract with an agent to assist in making an exchange
of properties is not governed by sec. 2628, Rev. St. 1913,
providing the requirements of brokers’ contracts. Nelson
v. Nelson .....vvuevnn, N

Carriers.
1. In an action against a carrier for injuries, evidence that

cars frequently stopped where plaintiff . was injured held
admissible as bearing upon the probability of plaintiff’s evi-
dence that the car had stopped before she attempted to
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Carriers—Concluded.

2.

10.

i1.

12.

A carrier is not an insurer of a trespasser against assault
and robbery. Stenberg v. Missouri P. R. C0. ............

A shipper cannot recover for injury to horses in transit,
where his own negligence contributed to the injury. Hunt
V. Chicago, B. & Q. R. €0. ...uuniiiriiineinieiinenaneanas

To enable a carrier to avail itself of the rule applicable
where a shipment of live stock is accompanied by a care-
taker selected by the shipper, it must specially plead and
prove such fact. Hunt v. Chicago, B. ¢ Q. R. Co. ........

The measure of damages for injury to a shipment of horses
is the difference between their reasonable market value
when delivered at their destination and their reasonable

‘market value when and in the condition in which they

should have been delivered. Hunt v. Chicago, B. & Q. R.
L7 P

In an action for injury to a shipment of horses, the damages
recoverable are such as may fairly and reasonably be con-
sidered as arising naturally, or such as may reasonably be
supposed to have been in contemplation when the contract
for shipment was made. Hwunt v. Chicago, B. & Q. R. Co...

Allegations in an action for damages for delay in ship-
ment of horses held insufficient to state cause of action.
Hunt v. Chicago, B. & Q. R. 00. .....c.cviiiiiiiinnnnnnenn

A person ejected from a street car for refusing to pay fare,
after tendering a worthless transfer, held not entitled to
recover damages therefor. Jones v. Omaha & C. B. Street
£ ¢ N

- A street car company can fix reasonable rules-concerning

transfers to prevent it from being defrauded. Jones .
Omaha & C. B. Street R. C0. ....ovviviniiinnnnnnnnnns

As between the conductor and a passenger on a street car
the transfer produced must be regarded as conclusive as to
the rights of the latter. Jones v. Omaha & €. B. Street
& 0 PN

A person attempting to board an elevator moving at a high
rate of speed is guilty of negligence per se. Zimman v.
Miller HoOtel C0. ....uiiiiuniiiieerinrineinecneenennesans

‘Where, in an action for death, there was no evidence of
incompetency of defendant’s elevator conductor, the court
properly refused to submit the question to the jury. Zim-

cman v. Miller Hotel CO0. oovuir ittt ittt inanennns
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Charities. See MECHANICS' LIENS, 1-3.

Persons dealing with trustees of a charitable corporation are
bound to take notice of the powers granted by its articles
of incorporation. Horton v. Tabitha Home ......ccoveunn..

Commerce,

Since a contract with a foreign corporation to publish the
supreme court reports partakes of the nature of interstate
commerce, such foreign corporation may make the contract
without filing with the secretary of state the certificate
required under sec. 725, Rev. St. 1913. Traphagen v.
Lindsay ..... eeesesecrensennan Ciesecenasssetentanaan

Compromise and Settlement.

Evidence held to show a settlement. Platt & Frees Co.
v. Scrivner ........... et eesereanana eearena

Constitutional Law. See STATUTES. WATERS, 4.

1. The provision of sec. 178, ch. 17, laws 1901, as amended by
sec. 123, ch: 17, laws 1909, providing that public work in
certain cities shall be done by union labor and be paid for
at $2 a day, and that skilled labor shall receive the current
scale of union wages, and that eight hours shall consti-
tute a day’s labor, held unconstitutional. Wright wo.
Hoctor .......oouuns e esesres i Cereieeea

2. Ch. 36, laws 1891, providing for the organization of sani-
tary districts, held not violative of sec. 1, art. XIb of the
constitution, which provides that “no corporation shall be
created by special law.” Whedon v. Wells ......cccovuuun.

3. Ch. 36, laws 1891, providing for the organization of sani-
tary districts, held to be general in its nature, complete
jin itself, and to apply to all municipal corporations simi-
larly situated. Whedon v. Wells ................. eneene

4. Holding Sunday school or religious meetings in a country
school-house not to exceed four times a year, and not so
as to interfere with the school work, held not to constitute
the school-house a place of worship, within sec. 4, art. I
of the constitution. Sitate v. Dilley .....cccvvvviennnen.. .

Contracts.

1. One who seeks to rescind a contract cannot retain the
benefits of a beneficial portion and rescind the portion not
to his advantage, but must rescind the whole. Collison
v. Ream .............. esesnans Cereesees Cerasatarerenea

2. Where A agreed to exchange corporate stock with B and C,
he cannot rescind as to A, while affirming the contract as
to B. Collison v. Ream ............. PN eesereann
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Contracts—Concluded.

3

. In a suit to restrain defendant from doing plumbing work
in breach of a contract not to enter into such business,
evidence held to entitle plaintiff to an injunction. Ammon
v. Keill ..... et eie ittt e e

. A party to a contract is justified in relying on a repre-
sentation made as to a positive statement of fact, where
an investigation would be required to discover the truth.
Abts Co. v. Cunningham ......... P

‘Where a party negotiating for a contract knows the material
facts, and the other party is ignorant thereof and does not
have the means of knowledge at hand, the latter may rely
upon positive statements of the former. Abts Co. v. Cun-
ningham ............. P ettt et iaa e

A party who procures a contract by making false repre-
sentations of material facts cannot justify by urging the
negligent failure of the defrauded party to make an investi-
gation which would have resulted in the discovery of the
truth. Abts Co. v. Cunningham ...... eaneaen esrasaanean

Corporations. See CoMMERCE. EqQuITy.

One who accepts a note of the principal owner of a corpora-
tion in payment of a dividend due him cannot afterwards
sue the corporation for such dividend. Whisker v. Vera
Cruz Coffee 00. vovvvveeeenenn. Ceeiaena Ceersiaea

Corpse.

1

. The right to control the disposition of the remains of a
deceased husband is primarily in the widow or next of
kin, in such order. Thompson v. Pierce ........cocuvvun.

The right to sue for mutilation of the corpse of a deceased
husband does not pass to the next of kin, unless the widow
has lost, abandoned, or waived her right to sue. Thomp-
son v. Pierce ......ceviiinnnnnnn Cereiieana Cereereriasi e

Costs.

L

Where, in an action at law in the district court, a verdict is
returned for plaintiff for an amount within the jurisdiction
of a justice of the peace, the jury fee and trial fee should
be taxed against plaintiff. Frazer v. Myers ............

On appeal from a judgment on a motion to retax costs on
account of the inclusion of unnecessary matter in the bill
of exceptions, judgment affirmed. Nemaha Valley Drainage
District v. Stocker .............. TN

Interest should not be computed on the sum paid for the
bill of exceptions before entry of final judgment on the
mandate. Nemaha Valley Drainage District v. Stocker....
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Counties and County Officers. See STATUTES, 3. TAXATION, 4-10, 13.

L

10.

11.

Sec. 14, ch. 45, Comp. St. 1911, providing that a petition
for a bond election shall be signed by not less than 50 free-
holders of the precinct, does not require that the peti-
tioners be residents of such precinct. Brooks v. MacLean. .

. Failure of a county clerk to make a record of the call for a

special meeting of the county board does not invalidate
such call, where it was in fact made and due notice given,
and the record showed a meeting pursuant thereto. Brooks
Vo MACLEAN vt i ittt ettt ettt et

Two of the three members of a county board may call a
special election to vote on a proposition to issue bonds,
though the other member signed a petition for the election.
Brooks . MACLEAN ......uvuuiiinnenn e,

A proposition to vote bonds to aid a corporation in the con-
struction of a bridge, held unauthorized; that the location
of the.proposed bridge was indefinite; that the rights of
the taxpayers were not sufficiently guarded; and that the
issuance of the bonds should be enjoined. Brooks v. Mac-
Lean oo e e e e

The term of office of a county commissioner of Cedar
county is three years. Stale v. Furley ....................

In an action to remove a county commissioner from office,
defendant cannot avail himself of the failure of plaintiff
to file a statement under the corrupt practice act (Comp.
St. 1911, ch. 26, art. IIT), his remedy being under the
special statute (Rev. St. 1913, ch. 20, art. XX) to have
the election of his successor declared void. State v.
FUTIEY oottt ettt ittt e e

‘Where a person designated by the sheriff performs the
duties of jailer, he is a de facto officer, though he fails to
take the oath of office. McFadden v. Cedar County ........

‘Where a person designated by the sheriff performs the
duties of jailer and receives all his compensation from the
county, the sheriff is not entitled to fees as jailer. AMc-
Fadden v. Cedar County ...........coeuuvirermennunanen..

Sec. 13, ch. 46, Comp. St. 1907, recognizes a distinction
between sheriff and jailer, and gives the sheriff the elec-
tion to act as jailer, or to appoint a deputy to act as jailer.
Afterbach v. York County ...........ccovuen. e

Sheriff held entitled to extra compensation for perform-
ance of duties as jailer. Aflerbach v. York County ......

A physician, a member of a county board of health, acting
under an order of the state board of health in quarantin-
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Connties and County Officers—Continued.

12.

- 13.

14.

15.

16.

17.

18.

19.

20.

21.

ing a highly contagious disease, may recover from the
county his actual expenses and the reasonable value of his
services. Shidler v. York County .......cveueuuiinnnnnnn.

A physician, paid $5 a month for treating inmates of the
county poor farm and county jail, may recover from the
county actual expenses incurred in suppressing an epidemic of
smallpox, together with reasonable compensation for his
services. Plumb v. YOrk COUNLY . .vveeniirrenreenenennnnns

Sec. 9, art. I, ch. 18, Comp. St. 1891, providing that unor-
ganized territory may be attached to an adjoining organ-
ized county, does not authorize the annexation of an un-
organized county to an adjoining organized county. State
L = €

McPherson county, since its organization, has been a de
jure organization, and properly exercised jurisdiction over
Arthur county for revenue, election, and judicial purposes,
until the organization of the latter under ch. 262, laws
1913. State v. HOGWKINS . .vovieerrrneneeeenreneennsennns

In guo warranto to oust officers of Arthur county, ratifica-
tion of the annexation of Arthur county to McPherson
county held not established by the evidence. State v.
HQWEINS ottt it it e iai e iateeensteneseseneeeanennas

A sheriff is not entitled to a reward offered for the arrest
and conviction of a criminal. Ward v. Adams ............

A taxpayer, though permitted by sec. 966, Rev. St. 1913, to
appeal from the allowance of a claim against the county,
cannot collect from the county attorney’s fees paid by him
for prosecuting such an appeal. Minshull v. Sherman
COUNTY oottt ir it iantrenessotaearaeuennssnnnnessnonnas

In an action against a county for death from a defective
bridge, an instruction to find for defendant, though negli-

gent, if decedent was guilty of contributory negligence

which was the proximate cause of his death, held not
erroneous. Lyons v. Greeley County .........coeeievnnvnnn

Where a bridge is built on a public road between two coun-
ties, the counties are jointly and severally liable for
injuries resulting from failure to use reasonable diligence
to keep the bridge in a reasonably safe condition for travel.
Bethel v. Pawnee COUNLY .. vuieeeie i enoineeasnens
Evidence, in an action for death caused by a defective
county bridge, held to sustain verdict for plaintiff. Bethel
V. Pawnee COUNRLY ...ttt iiiiiniitnnnnnnnnn
In an action for death caused by a defective county bridge,
an instruction as to defendant’s lability and constructive
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Counties and County Officers—Concluded.

22.

23.

24.

25.

notice of the defect held not prejudicial. Bethel v. Pdwnee
(0o % 7

The liability of counties for repairs to a bridge over a
boundary stream is fixed by the statute existing when the
repairs are made. Buffalo County v. Kearney County ......
Standard Bridge Co. v. Kearney County ........eeeeeuon..

The legislature may change the statute governing the lia-
bility of counties for repairs to a bridge previously con-
structed over a stream between counties. Buffalo County
V. Kearney COUNLY .. .veriiiininnnaeeieeeennnseenns

County commissioners can ratify a contract made in behalf
of the county by a member of the board, if the board had
power to make the contract. Standard Bridge Co. v. Kear-
MY COUNLY .o vivniinnrnenanannnnan Cereenn N

‘Where two counties contract to repair a bridge over a
boundary stream, it is not necessary to publish the adver-
tisement for bids in both counties. Standard Bridge Co.
v. Kearney County .......coeiuvenen beeseeeevarsontanan ..

Courts. See STATES, 3.

1

The county court has exclusive original jurisdiction over
the administration of estates of decedents. Smith v. Estate
L & s -

The district courts, being courts of general equity juris-
diction, are not limited by statute in the exercise of such
jurisdiction. Bodie ¥. BALES .....viiiiiiiiiiiinae

‘Where the application of a technical rule of construction
would defeat a clear equity, the rule should not be applied.
Bodie v. BOLES ... ..ttt i e i e e

Where consent to the exercise of judicial power, in a man-
ner not authorized by statute, is relied upon as a bar to
equitable relief, such consent and the action of the court
based thereon should not be extended by construction, so
as to defeat a clear equity of either consenting party.
Bodie v. Bates, ...... e e ecee ettt ettt ae e

Criminal Law. See BRIBERY.

1

In a prosecution for attempting to bribe a public officer,
an instruction in the language of sec. 176 of the criminal
code held not prejudicial. McMartin v. State ............

The court’s statement in the hearing of the jury that “the
instruction asked by defendant is refused,” held not prej-
udicial error. McMartin v. State .....coovivrrreennenennn
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Criminal Law—Continued.

3.

10.

11.

12.

Misconduct or improper argument of a prosecuting attor-
ney will not be reviewed unless objected to and exception
taken. McMartin v. State ........civiieirinninnnnnnnnn.

The rule in relation to a cautionary instruction as to the
testimony of officers held not to apply to a sheriff, and
especially where his testimony had no reference to any-
thing which occurred when he was acting in his official
capacity. McMartin v. State .....ccveiriiniiinnneannnns

A motion to strike an entire answer “as hearsay and not
responsive” held properly overruled, where a part of the
answer was proper. McMartin v. State .........ocovvvvenn.

In a prosecution for knowingly receiving goods stolen from
freight cars of a railroad corporation, the existence of the
corporation may be proved by showing that the company
named in the information was operating the railroad, and
that the goods were stolen from freight cars on its tracks.
BIoom . StATE . vineniiiantnsnseteaaneeeneeanesnnnens

A new trial will not be granted for mewly discovered evi-
dence, unless it is material, is not doubtful, and could not
by the exercise of reasonable diligence have been produced
at the trial. Bloom v. State ........... Ceeaiaen e

It is not required that all witnesses whose names are in-
dorsed on an information must be called at the trial
Bloom V. Sl . ...t iiintt ettt ettt

. It is not error to refuse an instruction covered by one

given. Bloom v. SIale ...ttt iietiiiiiiiei it

f

It is not reversible error to fail to instruct as to the de-
fense of alibi, where defendant makes no request therefor.
Bloom . StAte ...t i ittt i e

Misconduct of the county attorney in stating to the jury
that defendant had an opportunity to go on the witness-
stand and deny the charge, but he did not do so, does not
require a reversal, where no other error was committed,
and the court sustained an objection to the remark, and
the county attorney stated that he should not have made it.
Hardesty v. 8late .......couiiiiiiininirneneeenonens P

It is not error to refuse an instruction on the law as to a
confession, where the record shows that it was voluntarily
made and was consistent with the state’s evidence, and a
general instruction fully protected the rights of accused.
Hardesty v. State ...... Ceeesei et aaaa Ceresaseeas

292

292

710

710

710

710

710

839



860 INDEX. [95 NEs.

Criminal Law—Concluded.

13. The recalling of juries for instruction is so far within the
discretion of the trial court as not to present a subject for
review. Hardesty v. 8LAle .....ceuurieerenrennnnnanannnn 839

Damages. See CARRIERsS, 5, 6.

1. Where plaintiff dies from injuries for which he brought
suit, his administrator may recover the damages to which
plaintiff was entitled. Murray v. Omaha Transfer Co. .... 175

2, The use of the word “permanent” in an instruction on the
measure of damages for personal injuries held not prej-
udicial, where the verdict clearly showed that the jury
considered that plaintiff’s injuries were temporary.
Svetkovic v. Union P. R. CO. ...iviiietanennieenanenns 369

3. In an action against a city for damages from defective
drainage, instruction as to measure of damages approved.
Naysmith v. City of AubuUrn ..ot iniivnenenns 582

4. Loss of a wife’s services in the performance of ordinary
household duties constitutes an element of damages re-
coverable by a husband for her death. Moses v. Mathews.. 672

beath. See ApPEAL AND ERROR, 19.

1. Evidence held to establish the legal presumption of the
death of, plaintiff’s father, through whom she claimed title.
Mitchell v. KQUIMAN ..o er et inrnraenonsoesasasaesans 108

2. In an action for death, due to the negligent sale of poison
to an agent, an instruction that, unless the agent disclosed
to the seller that he was acting for his principal, an action
for the death of the principal could not be maintained,
held properly refused. Moses v. Mathews ...........c.... 672

Deeds. See BANKS AND BANKING, 8. PLEADING, 5, 6.

1. Evidence in a suit to cancel a deed held to sustain decree
for plaintiff. Maier v. Romateki .............cciiiniiuens 76

2. Where a husband and wife executed deeds each to the
other, with directions to a depositary not to deliver either
deed to either grantor except on the written order of both,
and upon the death of either to record the deed to the
survivor, no present title passed. Dunlap v. Marnell...... 535

3. Where a husband and wife executed deeds each to the
other, which deeds were delivered to a depositary. under
an agreement that the deed to the survivor should be re-
corded on the other’s death, equity will quiet title in the
survivor. Dunlap v. Marnell .......ccciiuiiiiiiiearenenns 535

4. Where a grantor deposits a deed with a third person, with-
out power of revocation, with directions to record it at
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grantor’s death, this is a sufficient delivery, and will pass
title though the grantee had no knowledge of its execution.
Dunlap v. Marnell ............ccovveeeeunnn. e 535

5. The delivery of a deed is essential to rénder the convey-
ance operative. Roepke v. Nutzmann ...........ccuuuvnn. 589

6. Delivery of a deed is a question of intent to be determined
- by the facts in each case. Roepke v. Nutzmann.......... 589

7. It is a sufficient delivery of a deed if the grantor de-
livers it to a third person unconditionally for the use of
the grantee. Roepke v. Nutzmann ........ e eeeie e 589

8. Where a father executed deeds to two of his children and
delivered them to a notary, he to retain the custody until
the grantor’s death, the delivery passed title to the gran-
tees at the date of such delivery, subject to their acceptance
when informed of the conveyance. Roepke v. Nutzmann.... 589

-Depositions. See APPEAL AND ERROR, 3.

1. An application to correct a mistake of the stenographer in
copying his notes of a deposition should be made to the
court before the deposition is read, and the issue as to the
mistake should not be submitted to the jury. Naysmith v.
City of AubuUrn .....cooviiriiiininennnnnnes Ceereereeaae 582

2. Depositions taken on questions submitted held admissible
in evidence, though not taken at the time anld place desig-
nated. Simmons v. Simmons ................. N 607

Descent and Distribution.

1. The French words “fonds et biens,” translated as “‘goods
and effects,” as used in a treaty between the United States
and Sweden, held to include realty. Erickson v. Carlson.. 182

2. Treaty rights of nonresident aliens must be enforced by
state courts without regard to statutory provisions. Erick-
SON V. CATISON ottt ieennne ittt e annneeennnnns 182

3. The word “children” as used in the statute of descent
(Comp. St. 1911, ch. 23, sec. 2) does not include grand-
children. Noteware v. COlton ........cvveeeeinnunnnnnnn.. 541

4. Brothers and sisters of decedent, a married man who left
no will, cannot recover in ejectment, in absence of proof
that his widow is dead and that he left no issue. Powell
v. Ventis ..... Cereeneann e e ieeie e erenean 542

Divorce.

1. A derelict husband cannot defeat the collection of alimony
by remarrying and claiming the benefit of the exemption
law. Winter v. Winter B N 335
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2,

Decree for alimony in another state held not a bar to a suit
in this state to recover a reasonable amount of alimony
out of the husband’s real estate situated in this state.
Bodie v. Bates ..... e eseeneitet s e s

Personal property decreed to a wife by a divorce decree is
not subject to attachment in a subsequent action-for debt
against her husband. Simmonds v. Fenton ..............

Drains,

1

The vote of the electors creating a sanitary district con-
cludes the taxpayers residing therein as to the necessity
for the creation of the district, and the benefits to be de-
rived from the improvements. Whedon v. Wells ..........

Officers of a sanitary district need not give notice of the
levying of a tax which is within their power to levy. Whe-
Ao V. WeEllS v ettt iianaseranerssasnrasanaoans

. Where officers of a sanitary district exceed their power in

levying taxes, they may be enjoined. Whedon v. Wells. ...

Officers of a sanitary district have nothing to do witﬁ valu-
ing property for assessments. Whedon v. Wells ..........

Errors in assessments made by officers of a sanitary district
are to be corrected by the board of equalization: Whe-
AON . WWeEllS i iiiee i iieees et s inssiessssnsnaconsnnanas

Ejectment. See DESCENT AND DISTRIEUTION, 4.

Elections.

1

Ch. 36, laws 1913, creating the office of election commis-
sioner for certain counties, places great responsibility and
duties upon such commissioner in the matter of registration
of voters. State v. Moorhead .........ccviveivinieiniaans

An election commissioner must consider evidence and de-
termine questions of fact and law; his action is quasi-
judicial, and he is given a reasonable legal discretion in
investigating the qualifications of persons applying for regis-
tration. State v. Moorhead ..........ccoiiiiiniieiviannnns

The purpose of the act creating the office of election com-
missioner (laws 1913, ch. 36) was to remedy the loose prac-
tices that had prevailed in conducting elections. State
U, MOOTREAA oo eir et iteaenenennssnssacnsnsasanosos
A registry law, to be valid, must be reasonable and im-
partial, and calculated to secure the constitutional right of
suffrage, and not to restrain such right. State v. Moorhead.
In the registration of voters, the election commissioner
need not require a naturalized person to submit and deposit
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his naturalization papers, but if they are presented, and he
is satisfied of their regularity, he may return same. State
V. MOOTREAA ..ottt ittt n e 80

6. In determining the fact of naturalization the election com-
missioner is not concluded by the oath or sworn statement
of applicant, but may require the production of the natural-
ization papers or a duly certified copy thereof. State wv.
MOOTREAA .ottt e e et e, 80

7. Decisions holding statutes unconstitutional which deny to
persons not on the registration list the right to vote held
not applicable to ch. 36, laws 1913, which makes ample
provision for full investigation of the right to vote. State
V. MOOTREAA .vvveeniennennnennnenss AP Cereeneean . 80

Eminent Domain. See ATTORNEY AND CLIENT, 2.

Where the county board ordered a section-line road opened,
and that the damages be paid, but the road was not opened,
and ten years thereafter the owner conveyed the premises
without reservation of the highway, and afterwards the
county, desiring to open the road, brought the damages
awarded, with interest, into court, held that the present
owner was entitled to the damages; and that by accepting
the same he thereby consented to the opening of the road,
and was estopped from making any further claim. Clay
County v. Howard ............... Creecaereaeseetiaaaenan 389

Equity. See PARTNERSHIP, 5.

In a suit for restoration of corporate stock pledged for a debt
and to quiet title'thereto, on the ground that the lien of
the pledge has been extinguished by a rejected tender of
the sum due pledgee, payment of the debt may be made
a condition of granting relief. Love v. Park ............. 729

Estoppel. See EMINENT DomaIN. HoMESTEAD, 3. INSURANCE, 11, 14.

Evidence. See APPEAL AND ERROR. BAsTARDY. BILLs AND NorEs,
2. Broxkers, 1, 3, 5, 9. CARrmiERs, 1, 4. CRIMINAL LAwW.
DeatH, 1. DEPOSITIONS. MASTER AND SERVANT, 1. Nig-
LIGENCE, 4. PARTI\;EBSHIP, 2. TELEGRAPHS AND TELEPHONES,
3, 4. WITNESSES.

1. Persons who have known the maker of a note for years,
and have transacted business for her, and observed her
mental condition, may, after giving the facts upon which
their opinion is based, state their opinion of her ability to
transact business. Burgedorff v. Hamer ............. ceee. 113
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2.

In an action for injuries resultixfg in death, admission in
evidence of a photograph of the deceased taken after death
held not prejudicial error. Murray v. Omaha Transfer Co. ..

In an action for death, admission of the Carlisle table
showing the expectancy of life at the age of 50 held not
reversible error, under the evidence. Murray v. Omaha
Transfer C0. . .uceniieerneaenacnssseoasasasaaascnss e

In the absence of pleading and proof of the statutes of
another state, they will be presumed to be the same as
our own. Bethel v. Pawnee COUNTY .....covevrrronocnanns

Refusal to allow cross-examination of a doctor as to his
treatment of plaintiff's wound held not error, where he
testified in chief solely as to the nature and extent of the
injury. Swetkovic v. Union P. R. C0. .....cooiuuvnnnanns.

In an action for personal injuries, it was not error to refuse
to require plaintiff to submit the scar of a wound which he
had received about 40 years before the trial. Svetkovic
V. Union P. R. C0. vvuuveiniririneessosreatasosossasnsnns

. Tables of expectancy need not be introduced to prove the

probable duration of life, and, if introduced, are not con-
clusive, but will be considered with other evidence. Moses
D, MAEREWS oo v vis v nnseanssneasssssosossussasesnannsans

In an action by a husband for loss of his wife’s services
through death, the value of her services need not be proved
with mathematical certainty. Moses v. Mathews ..........

Exceptions, Bill of. See APPEAL AND ERROR, 14, 15. Costs, 2.

Executors and Administrators. See Courrs, 1. Damaces, 1.

1.

The remedies, both in equity and at law, for conversion of
trust funds by a trustee survive; but the remedy at law
for conversion becomes changed, and must be enforced as
claims against estates of decedents, at the time of the death
of the trustee, are enforced. Robinson v. Tower .........

Under sec. 5189, Ann. St. 1909, a foreign administrator may
prosecute an action in this state in like manner as a non-
resident. Bethel v. Pawnee COUNLY .. ..coeiuveenionnranns

That a foreign administrator, at‘tér commencing an action in
Nebraska, moves into the state will not ipso facto revoke
his letters of administration. Bethel v. Pawnee Counly ....

Where a husband dies possessed of personal property, and
the wife makes no demand for an allowance under sec. 1267,
Rev. St. 1913, during her lifetime, the rights conferred
thereby are waived. Smith v. Estate of Bayer ..........
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5. Where a widow made claim for a year’s allowance, which
was disallowed, and before taking appeal died, she waived
her right, and her administrator cannot enforce the claim.

. Smith v. Estate 0f BAYET ... ocuieiinieiititetortssnsannans

Forcible Entry and Detainer.

1. In forcible entry and detainer for failure to pay rent, it is
a good defense that plaintiff has agreed to offset certain
claims exceeding the rent. McJunkin v. Waldo ..........

2. Judgment held a bar to action of forcible entry and de-
tainer for failure to pay rent. McJunkin v. Waldo ........

Fraud. See CoNTRACTS, 4-6. INSURANCE, 9-11.

A person ‘relying on false representations as to the value of
property may recover for the fraud, where the representa-
tions were made by his own agent and were induced by
the person from whom he received the property. Wust-
rack V. HAIl .. ittt it iatentststsatiaariaaas

Fraudulent Conveyances.

Real estate fraudulently transferred to prevent the collection
of the grantor’s debts, with full knowledge of the grantee,
may be subjected to the payment of a judgment sub-
sequently rendered against the grantor upon a claim exist-
ing at the time of the fraudulent conveyance. Port Huron
Machinery Co. V. LATSON . ...ttt tentaaranasennens

Gaming,

Sec. 226a of the criminal code, making the keeping of a
bucket-shop unlawful, and imposing a penalty, did not affect
the previous doctrine of the courts that an action to
recover the sum paid to a bucket-shop keeper as margins
cannot be maintained. Boon v. Gooch ............. [

Guaranty. See APPEAL AND ERROR, 13.

1. An absolute guaranty of payment of a note goes with the
note without assignment of the guaranty. Home Savings
Bank v. SRAllENDerger .......oeuuneeeninnnneeennenannns

2. Notice of default in payment of a note is not essential
to hold the guarantor. Home Savings Bank v. Shallen-
[T L= I s

3. The holder is not bound to protect security on a note for
the benefit of the guarantor. Home Savings Bank v. Shal-
LemDerger e it e it ..

95 Neb.—55
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4.

Refusal of instruction that failure of the holder to attempt
to collect from the maker of a note, or to take mortgaged
property securing the same, is no defense to an action on
an absolute guaranty, held error. Home Savings Bank v.
BRAUIENDETFEr o vttt ettt ettt et 593

‘A guaranty of payment of a note held to be an absolute

contract that the amount expressed in the note should
be paid at its maturity. Home Savings Bank v. Shallen-
[ L2 L= P 593

Extension of time of payment to a principal debtor held a
sufficient consideration for a new contract of guaranty
made after renewal of the principal obligation. Home
Savings Bank v. SRallenberger .............eeeneinersnnn 593

‘Where a note, which was guaranteed, was transferred on
condition that the guarantor should renew the guaranty,
and a new guaranty was executed to the payee, who delivered
it to the transferee, he could sue on the guaranty as if
the guarantor had personally delivered the guaranty to him.
Home Savings Bank v. Shallenberger ........cocueevuen.. 593

Habeas Corpus.

1.

The right of a mother to custody of her child held not lost
by an act of relinquishment performed under circumstances
of temporary distress or discouragement. State v. Bryant .. 129

The right of a parent to custody of her child should not be
set aside, where her unfitness is not affirmatively shown, or
forfeiture clearly established. State v. Bryant ........... 129

In habeas corpus by a mother for possession of her child,
the best interest of the child should determine its custody.
State v. Bryant ... iueier it irineneeeeneneeneannanaranenn 129

Evidence held to sustain order allowing writ. State .
BIYyant ... e 129

Highways. See APPEAL AND ERROR, 29. EMINENT DoMAIN.

1

‘Where a public road was vacated upon condition that plain-
tiff pay the county $25 and grant land for another road,
and plaintiff complied with these conditions, held that pro-
ceedings to reopen the road could not be enjoined on the
ground that the county had not returned the $25 and
restored the land granted by plaintiff. Cummins v. Sheridan
(0275 27 PN 459

The question whether the opening of a road will be for the
public benefit is within the reasonable discretion of the
county commissioners. Cummins v. Sheridan County ...... 459
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3. The discretion of the commissioners in opening a road will
not be interfered with by the courts. Cummins v. Sheridan
COUnty ..o 459

Homestead.

1. A purchaser of a homestead of the value of $2,000 takes
the same free from the lien of a judgment docketed prior
to the purchase and during the existence of the homestead
right. Raedbruck v. First Nat. Bank ..................... 287

2. A warranty deed of a homestead, duly executed and ac-
knowledged by both husband and wife, passes the home-
stead estate, though that particular estate is not specifically
mentioned. Radbruck v. First Nat. Bank ................ 287

3. A statement by a purchaser of a homestead to a judgment
creditor of his grantor that, had he known of the judg-
ment, he would not have purchased, held not to estop him
from subsequently denying the validity of the judgment
and quieting his title against the same. Radbruck v. First
Nat. Bank ..o 287

4. Under sec. 17, ch. 36, Comp. St. 1911, a homestead, upon
the death of the fee-holding spouse, vests, eo instante,
in the surviving spouse for life, with remainder in the
heirs of the fee-holding spouse, regardless of whether there
are children to be provided for by the survivor. Shearon
L € 417

5. During the life of the owner of the fee of a homestead,
the exempt character of the property depends upon its
occupancy as a homestead; but, upon the death of the fee-
holding spouse, a new title is created which vests, eo in-

" Stante, in the survivor for life, free from the right of the
children of either spouse to a division of the income there-
from.  Shearon v. Goff ........... ..o, 417

6. Actual occupancy of lands or town lots, within the limits
defined by statute, by a husband and wife at the time of
the death of the fee-holding spouse will be presumed to
be a selection of the same as a homestead. Shearon v.
GOlT v 417

Husband and Wife. See ATTACHMENT. DEEDS, 2, 3.

Injunction. See ConNTRACTS, 3. COUNTIES AND CoUNTY OFFICERS, 4.
Hiecawavys, 1.

1. Where E. conveyed land to W. covenanting that a fence
outside the boundary of the land conveyed should stand
“where it now is, until otherwise provided for,” and E.
thereafter conveyed the remainder of his land to K., held
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that W. could enjoin K. from destroying the fence. Wallace
v. Kruzer

An owner can make any beneficial use of his property,
not out of reasonable proportion to injury to another. Bush
D MOCKECEL oo i e ettt eesanenaasansnesssanenosannosnsos

A landowner will be enjoined from erecting a fence on his
land to the great damage of his neighbor for the sole
purpose of annoying him. Bush v. Mockett ..............

Evidence held to sustain decree enjoining niaintenance of
fence erected near a lot line for the purpose of annoying
the adjoining owner. Bush v. Mocketl ...........cc.....

Insurance.

1.

Notice that the insured premises are vacant, or that fire has
rendered them uninhabitable, communicated tc the insurer’s
local agent authorized to issue policies and transact the
usual business of a recording agency, held notice to the in-
surer. Schmidt v. Williamsburgh City Fire Ins. Co. ......
Where an insurance policy provided that it should become
void if the premises remained vacant for ten days, and that
in such case the unearned premium should be returned,
the insurer held not bound to return the unearned pre-
mium, unless the policy be surrendered. Schmidt v. Wil-
liamsburgh City Fire Ins. 0. ....vvviiiiriiiivnnaens

Where the insurer had no notice of a breach of a condi-
tion in the policy rendering it void until after the premises
were totally destroyed, the fact that the company’s ad-
juster, while declaring the policy void and denying lia-
bility, offered a larger sum than the unearned premium
for a surrender of the policy did not constitute a waiver
of the forfeiture. Schmidt v. Williamsdurgh City Fire
§ 2 T T L T R

Where there is no uncertainty as to the meaning of a valid
insurance contract, it will be enforced according to its
terms. Cilek v. New York Life Ins. Co. .......coovvvnnnns
Under a 20-year endowment life insurance policy providing
for payment of accumulated profits only at the end of the
20 years, held that the beneficiary was not entitled to have
profits credited to the policy to keep it in force. Cilek
v. New York Life Ins. Co. «..ovviiiiiinnneraeraenns

The provision of the insurance laws of New York, requiring
notice to be mailed to the policy-holder as a condition of
forfeiture for nonpayment of premiums, has no application
to insurance contracts made in Nebraska by New York com-
panies. Cilek v. New York Life Ins. Co. ..........caaun
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1.

10.

11.

12.

13.

14.

15.

‘Where the beneficiary joins with the insured in an applica-
tion for a loan on the policy, she cannot afterwards claim
that the loan was made without her authority. Cilek .
New York Life Ins. C0. ..o iiiniiiiiiitennnananans

Knowledge of the secretary of a subordinate lodge of a
fraternal beneficial association as to the standing of mem-
bers whose- dues he receives and forwards will be imputed
to the association. Krecek v. Supreme Lodge, F. U. A. ....

‘Where an applicant for membership conspires with the
secretary and others of a subordinate lodge to withhold
from a beneficial association knowledge of facts disqualify-
ing the applicant for membership, the association is not
chargeable with knowledge of such facts. Krecek v. Supreme
Lodge, F. U. A. ..ottt iieetetneeenannenens

‘Where the constitution of a fraternal beneficial asdociation
declares saloon-keepers ineligible to membership, neither the
supreme officers nor a local lodge can admit or ratify such
membership if illegally gained. Krecek v. Supreme Lodge,
e R

Acceptance of dues by a local lodge of a beneficial society
of a person declared by its constitution ineligible to mem-
bership will not estop the society’ from denying liability
after the member’s death, though the officers of the local
lodge, when receiving such dues, had knowledge of his
ineligibility. Krecek ». Supreme Lodge, F. U. A. ........

That the petition alleged that the insurance contract should
be in force from noon of a certain day, and the evidence
showed that it was to be in force at an earlier hour, held
not a material variance. Willson v. German American Ins.
G0, e e e

The parties to a fire insurance contract may orally agree
to renew it on the same terms for another year. Willson
v. German American Ins. CO. ..........ciiiiviinnnnnnnnn

Where the local agent of a fire insurance company has re-
newed a policy from year to year, and the renewal has been
acted upon by the company, the fact that the insured knew
that the agent had no authority to waive written condi-
tions of the policy will not estop him to assert that the
agent was authorized to so renew the policy. Willson
v. German American Ins. CO. .........covviiiiiiiinnnnn..

Evidence held to sustain finding that the insurer’s agent
contracted with plaintiff to renew the policy, and that he
acted within his ostensible authority. Willson ». German
American Ins. C0. .. ....c...iiiiiiieeerernernenaoseennnns
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Interest. See Costs, 3.

Under sec. 92 of the code, interest cannot be recovered unless
prayed for.: Higgins v. Case Threshing Machine Co. ......

Intoxicating Liguors.

1

. Under sec. 30¢,. ch. 50, Comp. St. 1911, making it unlawful
to retail intoxicating liquors in a building owned or con-
trolled by a brewer, the owner’s conveyance of a building,
so owned or controlled, to a grantee not engaged in that
business does not make the premises a lawful place for a
licensed saloon, where grantor retains control of the build-
ing. Enos v. Hanff ... iiieeiiiiiin i,

_ Under sec. 3869, Rev. St. 1913, a majority of the qualified
resident freeholders of a village must sign a petition for
a liquor license to authorize its issuance by the village
board. Boelter v. Williamson .......cceeuerninecacninons

Judges.

A litigant who voluntarily goes to trial without- objection,
with knowledge that the trial judge is disqualified, cannot
thereafter raise such question to prevent the trial judge
from ruling on his motion for a new trial. Wustrack o.
B2 177 1 I T

Judgment. See ForciBLE ENTRY AND DETAINER, 2.

1.

Under sec. 318 of the code, a suit to vacate a judgment
must be commenced within one year after its rendition,
an appeal from the original judgment to the supreme court
will not effect an extension of the time. Hallowell v. Sloan.

2. A settlement of a judgment obtained by fraud practiced

upon a person of weak understanding will be set aside.
GIrUnAen . SKALES .+ ouuirr e e eaa e et

Where a settlement of a judgment is set aside and the judg-
ment reinstated, payments made to secure the settlement
need not be restored, but will be credited on the judgment.
Grunden . SEIleS .o n ittt i e

4. The district court has power to set aside its orders and

judgments during the term. Zitnik v. Union P.R. Co. ....

5. A judgment of a court of a sister state, duly authenticated,

is conclusive on the subject-matter. Peoples Nat. Bank
DT < 1 J P R R

6. An action on a judgment of a sister state can only be de-

feated for want of jurisdiction, fraud, or on account of
matters of defense arising after its rendition. _Peoples Nat.
Bank v. RiNg oot e

Landlord and ‘Tenant. See ForcIBLE ENTRY AND DETAINER.
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Limitation of Actions. See JupsyENT, 1. PLEADING, T.

The payment of interest on a note by a principal without the
authority of the surety will not stop the running of limita-
tions as to the surety. Dwire v. Gentry .................

Malicious Prosecution.

Where, in an action for malicious prosecution, plaintiff’'s evi-
dence is insufficient to show either malice’ or want of
probable cause, the court should direct a verdict for de-
fendant. Meyer v. MeeSe ..........ccuirerureunnernnnnnns

Mandamus. See MuNICTPAL CORPORATIONS, 3.

1. Demurrer held the proper way to test the sufficiency of a
petition for mandamus. State v. Ferguson ..............

2. Where a parent’s request that his child be excused from
taking a prescribed study is wrongfully denied and the child
is expelled or suspended for refusal to continue such study,
mandamus will lie to compel! reinstatement. State .
Ferguson . ...t i e e

3. Mandamus will not lie to compel a school district board to
close a schoolhouse to religious meetings, at the instance
of a taxpayer who is not required to contribute to the
support of the meetings or repair of the schoolhouse. State
R 7

Master and Servant.

1. Where, in an action for the death of a trackman, plaintiff
relied on defendant’s failure to observe its custom of station-
ing a man on the footboard of its moving engines to warn
trackmen of their approach, the burden was on plaintiff to
establish such custom, and the question whether such
custom existed was for the jury. Zitnik v. Union P. R. Co...

2. In an action for the death of a trackman, held that the
question whether defendant was guilty of negligence in fail-
ing to warn decedent of the approach of an engine was
for the jury. Zitnik v. Union P. R. C0. ..................

3. The master is not liable for an injury to a servant occa-
sioned by his own carelessness. Hoffman v. McKeen Motor
Car CO. .o e

4. Where a section foreman, in disobedience of orders to leave
the company’s yards on account of intoxication, returns, he
is a mere trespasser, and, if injured, cannot recover under
the employers’ liability act. Anderson v. Missouri P. R. Co.

5. An engineer operating his engine in railroad yards may
assume that section-men will look out for moving trains.
Anderson v. Missouri P. R. €CO. .....vvuivinrinnnnennnnn..

150

226

63

63

152

152

238

358

358



572 INDEX. [95 NEB.

Master and Servant—Concluded.

6. Where a section foreman suddenly goes in front of a mov-
ing engine, so near the engine that it is impossible to
avoid injuring him, the doctrine of the last clear chance
cannot be applied. Anderson v. Missouri P. R. Co. ........ 358

7. That a section foreman was intoxicated when injured in
the yards of the railroad company is evidence of contribu-
tory negligence. Anderson v. Missouri P, R. Co. .......... 358

8. A railroad company owes to an employee in its yards, in
disobedience of orders, no other duty than to not purposely
or wantonly injure him. Anderson v. Missouri P. R. Co. .. 358

9. In actions not governed by the employers’ liability act (laws
1913, ch. 198), an employee assumes the risks arising from
unsafe conditions of the premises to which he does not
object, where the conditions are known to him, or apparent
to persons of his experience and understanding. Joseph v.
Cudahy Packing CO. ...vvvereeninennnieeiiaiiieeiinns 397

10. A master is liable for the negligence of his servant com-
mitted within the apparent scope of his employment, though
the particular act complained of was unauthorized by the
master. Moses v. MAtREWs ....cuvvvieeieieeairniennnnnn 672

11. The master is liable for his servant’s negligence in selling a
poison for a harmless remedy, where the sale was within
the apparent scope of the servant’s authority. Moses v.
MALREIS o vt ee e et insaseessoassensosnessnannsonssaansas 672

Mechanics’ Liens. See MORTGAGES, 1,

1. Property of a corporation organized for charitable and relig-
jous purposes held not subject to mechanics’ liens without
an order of the district court therefor. Horton v. Tabitha
HOME o v eeer et insneenasasenassnsoionsannennrcassassnns 491

9. Trustees of a charitable corporation cannot contract so as
to subject its property to mechanics’ liens without an order
of the district court therefor. Horton v. Tabitha Home.... 491

3. Failure of trustees of a charitable corporation to object
to the use of material furnished, at the order of other per-
sons, in remodeling buildings situated on its property will
not create a mechanic’s lien thereon. Horton v. Tabitha
HOMUE o e e er e e anessneaeasasssassassnsessseeeassosensnnos 491

4. Where plaintiff furnished material for five houses to defend-
ant, who had a credit with plaintiff, held that plaintiff
was not entitled to a lien on one of the houses which was
completed before the credit was exhausted. Platt & Frees
C0. V. BCTIUMET oot ieeetstrarnotaraseiatonecnsroosnssans 789
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Money Received.

Evidence, in an action for a reward, held to sustain verdict

for plaintiff. Ward v. Adams ..........ccciviviiinnnnann.
Mortgages.
1. Where a material-man began delivery of material November

30, held that his lien was superior to a mortgage dated
November 26, acknowledged December 1, and recorded De-

«cember 6, 1909, and the money paid thereunder between

December 9 and the following March. Gabel Lumber Co.
T ] N

‘Where a grantor executes a mortgage and a deed for the
same consideration, and the grantee takes possession of
the land without foreclosure, he holds as a mortgagee in
possession. Beliew v. Card ............ e e e e

‘Where, in a suit to cancel a deed executed as additional
security to a mortgage, the pleadings and evidence will not
justify foreclosure of the mortgage, a decree canceling the
deed, without foreclosing the mortgage, held proper. Belieu
V. 0ard o e e it e,

A deed executed at the same time, to the same party, and
upon the same consideration, with a mortgage upon the
same property will be treated as additional security. Belieu
K 0 o PP

Plaintiff in foreclosure held entitled to a recivership as
to the mortgaged land in excess of the homestead. Mackey
B 0 P

Municipal Corporations. See CoNSTITUTIONAL LaAw, 1. DAMAGES, 3.

TRIAL, 8.

Under a city charter providing that orders for the payment
of money shall require for their adoption the concurrence
of a majority of all members elected to the council, the
allowance of a claim held not legally adopted, where three
of the four members of the council were present, and only
two voted for the claim. State ». Darner ................

A city held liable for personal injuries for permitting a
rope across a sidewalk to remain in a dangerous condition,
though the placing of the rope was to aid a quarantine,
Sheets v. City of MCCOOK ....ouvvrivininininennnnnn

Evidence in mandamus to be placed on the retired list of
fireman, under sec. 1, ch. 39, laws 1895, held to sustain
judgment for relator. State v. Love ............ccco......

Where a municipal corporation in improving drainage of
streets increases the flow of surface water and negligently

394

462

462

462

833

39

139

573
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Municipal Corporations—Concluded.

fails to provide a sufficient outlet, it is liable for damage to
private property resulting therefrom. Naysmith v. City
Of AUDUIT oovv i ienivvenreeansteneesnoasssernansnannes e

A finding that plaintiff sustained damages from defective
street drainage, being based on evidence and the jury’s
inspection of the premises, will not be disturbed unless
clearly wrong. Naysmith v. City of Auburn ..............

Where a walk was old and dilapidated and its defective
condition was clearly visible for a long time, the city was
chargeable with notice that it was unsafe. Warner v. City
Of WOAUNE . ooieiiiiiiinriieenetennoansssssnscenscnsaansas

Negligence. See CarriERs, 11.

1.

New

One threshing grain by power from a traction engine should
exercise a degree of care commensurate with the danger
from fire to which property is exposed thereby. Friederich
D KIS v ivvvveeennrenseeiotsosessosnaseenennansnseassass

One threshing grain by power from an engine should place
and keep in repair a spark-arrester over the smoke-stack.
Friederich V. KUSE ....ouuiinieinenaneeisirireanraancannas

In an action for damages to farm property by fire from a
traction engine, evidence that the spark-arrester was defec-
tive and- that the fire was communicated from the engine
will authorize a verdict for plaintiff. Friederich v. Klise. ..

. Where, in an action for damages by fire communicated to

grain stacks from a traction engine, the evidence established
a presumption of negligence, the burden was on defendant
to prove that the engine was not faulty in construction
and was properly equipped and operated. Friederich ov.
B8 vivverrvsenenseenacetooaansesananstancssasensnansans

In a personal injury case, an instruction that negligence is
not presumed, but must be proved, though not necessarily

by direct evidence, but that facts must be established from’

which a reasonable inference of negligence arises, held
proper. Witt v. Caldwell ......ccieeviiiiiiienianiaanes

Trial. See CrimiNaL Law, 7.

. Where special findings of a jury are not sustained by any

evidence, a new trial should be granted. Albers v. Chicago,
B. & Q. R. 00, «oviiiiiiiieuiniriiinntnnsnereoasssonossans

‘Where an instruction given, and considered by the jury,
was inadvertently marked ‘‘refused,” the mistake is not
ground for new trial. Zimman v. Miller Hotel Co. ........

582
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Nuisance.

Evidence, in suit to enjoin the operation of a hide-dressing
and leather manufactory as a nuisance on account of offen-
sive odors, held insufficient to warrant the issuance of an
injunction. Rush wv. Smith-Lockwood Mfg. Co. .......... 133

Parent and Child. See Haseas Corprus.

1. Where a husband and wife contract to take a child into
their family and provide for her, reserving the right to
determine, when she becomes of age, whether they will
make her their heir or provide for her as specified in the
contract, and the husband dies before she becomes of age
and without taking any further action, the child will not
inherit as his heir. Fenlon v. Fenlon .................... 322

2. A contract, under which a husband and wife agreed to take
a child into their family, construed, and held to give them
an option, when she should become of age, either to make
her their heir or to provide for her as stipulated in the
contract. Fenlon v, FEnlom ........ueieiiiiinuinnnnnenss 322

Partition. See APPEAL AND ERror, 9, 10.
Partnership.

1. Evidence held to establish a partnership. Taylor & Williams
V. SLEIMMAN oot e e et ittt et 217

2. In a suit to rescind a partnership settlement and recover
the consideration paid a retiring partner on account of
duress and fraud, the burden is on plaintiff to show, not
only duress and fraud, but that the consideration paid is
excessive. Dovey v. DOVEY ..ottt 624

3. In absence of special agreement partners share equally in
profits and losses; and the mere fact that the partners have
contributed an unequal amount of capital, or that one has
contributed the capital and the others only their skill and
industry, does not change the rule. Dovey v. Dovey ...... 624

4, Where a surviving partner continues to use the capital of
a deceased partner, the representatives of the latter may
either demand interest on the capital used or the profits
earned by its use. Dovey v.Dovey ............coiiiin.. 624

5. Where partners have failed to rescind a partnership settle-
ment, and refused to surrender the consideration received,
equity will not set aside the settlement. Dovey v. Dovey.. 624

Payment,

1. The acceptance of a note of the debtor’s husband for a
prior indebtedness is not payment unless by express agree-
ment. Edwards & Bradford Lumber Co. v. Lamd .......... 263
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Payment—Concluded.

2.

‘Where a vendor sued for purchase money, and defendant
proved that he had paid money into a bank to plaintiff’s
credit, and plaintiff refused to accept it because the amount
was insufficient, held that defendant was entitled to a credit
of the amount on plaintiff’s claim. Beranek v. Beranek....

Physicians and Surgeons.. See CoUNTIES AND CoUNTY OFFICERS,

11, 12.

Pleading. See ArpeEaL AND ERrORr, 2, 13. BANKS AND BANKING,

10.

6, 7. CARrRIERS, 4, 7. MaNpAMUS, 1. SALES, 2.

In pleading a set-off in an action on a note, defendant
should conform to the rules by which the sufficiency of
plaintiff’s petition would be tested, if assailed by demurrer.
Citizens State Bank v. Worden ...........cccoiieiiennann

In an action on a note, a general denial in reply to a set-
off does not waive the objection that defendant’s plea does
not state a cause of action. Citizens State Bank v. Worden. .

The objection that a set-off pleaded in an answer does not
state a cause of action may be raised at any stage in the
proceeding. Citizens Stale Bank v. Worden ..............

A defendant may plead as many defenses as he has, whether
legal or equitable, and they are not inconsistent, unless the
proving of the one would necessarily disprove the other.
Maier v. ROMAIZEL ... .ottt e et e

Allegations of a petition to cancel a deed that the deed is
void because of incompetency of the grantor and of undue
influence, and also that there was an oral agreement that
the deed should be executed, held not inconsistent. Maier
V. ROMAIZED ..o e e e

An allegation that a deed was executed and not delivered
is not inconsistent with itself. Maier v. Romateki........

In an action for negligently causing death, the petition
may be amended by alleging additional grounds of negli-
gence, and such amendment does not render the petition
vulnerable to a plea of the statute of limitations. Zitnik
v. Union P. R. Co. ....... e ettt e
A defective or ambiguous petition may be aided by the
averments of the answer. Frazer v. Myers ..............
Petition for money loaned held sufficient. Simmons ov.
MMM .t et e e e e

An objection that a petition is not sufficiently specific comes
too late after trial and verdict, where the general allega-
tions are sufficient to support the relief prayed for. Moses
V. MALREWS oottt e it et ettt et et iteenseerennamens
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Principal and Agent. See INSURANCE, 14, 15.
Principal and Surety. See LIMITATION OF ACTIONS.

1. A departure from the terms of the initial draft of a build-
ing contract held not to release the contractor’s surety.
Cortright Metal Roofing Co. v. Merten ..................

2. A surety on the bond of a public contractor held not re-
leased from liability for a default against which it had
bonded obligee. Cortright Metal Roofing Co. v. Merten....

Process.

A summons in South Dakota signed by the firm name of
plaintiff’s attorneys, instead of by an attorney in his own
name, held sufficient. Peoples Nat. Bank v. Ring ........

Quieting Title. See Drebs, 3.
Railroads. See CARRIERS. MASTER AND SERVANT, 1-8. WATERS, 8.

1. Sec. 1, ch. 68, laws 1881, as amended by sec. 1, ch. 138,
laws 1913, held not to deprive the state railway commission
of jurisdiction to require the construction of suitable stock-
vards, side-tracks, and loading and unloading facilities for
the general public. Loup Valley Land Co. v». Union P. R.
L

2. In an action for injuries from being struck by a switch
engine, refusal to instruct the jury to find for defendant,
unless they found that the bell on defendant’s engine was
not ringing when the accident occurred, held not error in
view of the evidence. Swetkovic v. Union P. R. Co. ......

3. Evidence in an action by a trespasser for injuries held not
to support judgment against defendant. Stenberg v. Mis-
S0uri P. R. 00. ... e

Rape. See CRIMINAL LAw, 11-13.

Receivers. See MORTGAGES, 5.

1. Where a receiver sold property to be paid for in money
and receiver’s certificates, and the certificates were delivered
and part of the money paid, in an action for the remainder
of the money held that defendants could not set off other
receiver’s certificates held by them. Ten Broek v. Caldwell.

2. Receivers appointed in another state can maintain an action
in this state against citizens thereof upon contracts for the
payment of money which such receivers are authorized to
collect. Ten Broek v. Caldwell ...........oueuiuuunini...

Receiving Stolen Goods. See CRIMINAL Law, 6.
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Replevin.
1. Where the property has been delivered to plaintiff in re-

plevin, he cannot complain that the judgment for a return
of the property was not in the alternative for its value, as
required by sec. 7833, Rev. St. 1913; the error being favor-
able to him. Sullivan v. HANSEN .......ovviicennrnnnnnns

. The affidavit and the writ in replevin should 1dent1fy the

property. Sullivan v. HANSEN .....vvvriiievinerarineennss

. Where the affidavit and the writ in replevin fail to identify

the property, and there is no evidence identifying same, the
court should direct a verdict for defendant, though no objec-
tion is made to the affidavit and writ. Sullivan v. Hansen. .

Evidence held to show an agreement by defendant in re-
plevin to make good any deficiency in corn in a crib by the
payment of money, but not to show a lien on defendant’s
corn not contained in such crib. Sullivan v. Hansen ......

Reports.

1.

Sales. .

1.

AUnder ch. 85, laws 1911, establishing a bureau of printing,

all bookbinding and printing of all stationery and supplies
for state officers and departments are to be let by the com-
missioner of printing on contracts secured by competitive
bidding, except in case of emergency, as provided by sec. 10
of the act. Traphagen v. LindsSay ... ......ccoeeeuieniennnnn

Sec. 1146, Rev. St. 1913, is not in conflict with ch. 85, laws
1911, establishing a bureau of printing, but is to be con-
strued therewith, and the supreme court reported should co-
operate with the commissioner of printing in letting the
contract for publishing the supreme court reports. Trap-
hagen v. Lindsay ....... .ottt

See TRIAL, 4.

Evidence, in an action for breach of a contract for the pur-
chase of flour, held to sustain a verdict for defendant, no
damage being shown. Diels v. Kennedy ..................

Where, in an action for the price of intoxicating liquors,
the buyer relies on illegality of the sale, he must specially
plead it. Taylor & Williams »v. Steinman ................

Where misbranded drugs were sold, and the buyer was
prosecuted for offering them for sale, the seller may be
required to take them back and credit the buyer with the
price thereof. Hessig-Ellis Drug Co. v. Harley Drug Co. ....

There is an implied warranty that an article sold shall be
reasonably fit for the purpose for which it is sold. Toledo
Computing Scale Co. v. Fredericksen ....................
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Sales—Concluded.

5. Where an article proves defective on being inspected, the
buyer may refuse to accept it and may rescind the con-
tract. Toledo Computing Scale Co. v. Fredericksen ........

Schools and School Districts. See CONSTITUTIONAL Law, 4. MaAx-
DAMUS, 2, 3.

1. The right of a parent to make a reasonable selection of
studies from the prescribed course of studies to be carried
by his child in the public schools is not limited to any
particular school or grade. State v. Ferguson ............

2. School authorities are not unlimited in their control and
regulation of the school system; but they must exercise
their authority to further the best interests of the scholars,
with due regard to the natural and legal rights of parents.
State V. FeTgUSOT .. ..ovuirrin et et e,

Set-off. See BANKS AND BANKING, 7. PLEADING, 1, 3. RECEIVERS, 1.

In order that a claim may be allowed as a set-off, it must be
a subsisting cause of action at the commencement of the
suit. Citizens State Bank v. Worden ..........cccuuuuu...

Specific Performance.

1. In a suit for specific performance, the findings of fact
approved, and specific performance decreed. Abel ». @ill..

2. A written agreement for the sale of land, in which the land
is correctly described, the price stated, with promise to
convey upon the receipt of the purchase price, delivered
to the vendee, will entitle the purchaser to specific per-
formance. ISK€ 0. ISKE€ ....uvuveiiunn e iiennaneennannn

3. Specific performance of a parol contract will be enforced,
where one party has wholly and the other partly performed.
Damkroeger 0. JAMES ... iiuinr e

4. Evidence held sufficient to establish a parol contract that
plaintiffs should have the property of a decedent if they
should support him while living, and compliance therewith
entitling them to specific performance. Damkroeger v.
B8 7.

States. See REPORTS.

1. The boundary between Iowa and Nebraska follows gradual
and imperceptible changes in the main channel of the Mis-
souri river. O'Connor v. Petty ........c.vvvveiniiununann.

2. A change by avulsion in the main channel of the Missouri
river does not change the boundary line between Iowa and
Nebraska. O'Connor v. Petty .........ccoieiiiiiivennnn.
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States—Concluded.

3.

A suit in a court of Nebraska to quiet title should be dis-
missed, when it is found that the land in controversy is in
Iowa. O’Connor v. Petty

Sec. 2, art. V of the constitution, makes the lieutenant
governor, during the term for which he was elected, ineli-
gible to be elected governor for the succeeding term. State
v. Wait

Statute of Frauds.

1.

2.

* contract for the sale of land. Iske v. Iske

The statute of frauds reguires only the vendor to sign the

For a verbal contract to be void under clause 1, sec. 8, of
the statute of frauds, it must be one that, by its terms, is
not to be performed within one year, and not one which
may not be performed within that time. Simmons ». Sim-
TUOMSE v ie s s s o st anssnsneaseseneneesanensesenennnsnsn

Statutes.

1.

An act complete in itself is not violative of sec. 11, art.
III of the constitution, providing that an amendatory act
contain the sections amended, though it repeals by implica-
tion an existing statute. Minier v. Burt County ..........

. An "act, to be complete in itself within see. 11, art. III of

the constitution, must have one main and general sub-
ject, and not be in effect simply amendatory. Minier w».
Burt County . ...oiieeiin ittt et ittt teneeainnraaana
Ch. 101, laws 1913, providing the method of raising funds
for the erection of county buildings, being amendatory of
existing statutes, and not containing the sections amended
nor repealing same, is violative of sec. 11, art. III of the
constitution. Minier v. Bert County ............ccuvuvuunnn

So much of ch. 53, laws 1907, as authorizes the county
board of counties having more than 100,000 inhabitants to
contract with the lowest bidder for feeding prisoners in the
county jail is violative of sec. 11, art. III of the constitution.
McShane v. Douglas COUNTY ...covnriririnennennonanannss

Street Railways.

1.

The right of a street railway company to the use of its
tracks between street intersections is superior to that of
a person driving a vehicle. McKennan v. Omaha & C. B.
Street R. C0. oo uuireneeen ittt ianenennneeeneneanns

In an action for personal injuries from collision with a
street car between street intersections, the question of de-
fendant’s negligence was for the jury. McKennan v. Omaha
& C. B. Street R. €0O. . .vvrueenie e inaaaaaennnn. !
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Taxation. See DRAINS.

1

10.

11.

In a suit to redeem from a tax sale, refusal to permit the
filing of a supplemental petition alleging payment of the
taxes held error. Cornell v. Maverick Loan & Trust Co....

Taxes on real estate are not due so that their collection
can be enforced until the 1st day of May after the tax list
is delivered to the county treasurer. Cornell v. Maverick
Loan & Trust CO. ...ttt iiiiinrineanneenonneenns

‘Where a foreign corporation had property in two counties
in Nebraska, the right of the respective counties to levy
taxes thereon determined. Hydraulic Press Brick Co. v.
Douglas COURLY ...ttt ittt ettt e inneenann

On appeal from the county board of equalization, it will be
presumed that the board performed its official duties.
Hatcher & Co. v. Gosper COUNtY .........cuvirrivenennnnnn.

A taxpayer, when requested by the assessor or county board
of equalization, must furnish information as to the charac-
ter, amount, and value of personalty owned by him. Hatcher
& CO. V. GOSPEr COUNLY . vttt ittt ittt itiinnnnnans

An appeal from a valuation by the county board of equali-
zation should be dismissed, where it appears that com-
plainant refused to produce his books, or give information
as to the value of his property, and whether it had been
assessed elsewhere. - Hatcher & Co. v. Gosper County ......

‘Where the voters elect, as provided in sec. 19, art. I, ch.
77, Comp. St. 1911, to abolish the office of county assessor,
the incumbent holds until expiration of his term, unless
he vacates the office, in which event the county clerk be-
comes ex officio county assessor. Hatcher & Co. v. Gos-
Per COUNLY ottt ittt ittt i eneeearneanrrenannsenns

Abolition of the office of county assessor, pursuant to sec.
19, art. I, ch. 77, Comp. St. 1911, does not divest the county
board and county clerk of their powers as the county board
of equalization. Hatcher & Co. v. Gosper County ..........

On appeal from a board of equalization, the cause must be
tried on the questions raised by the complaint before the
board. State Bank v. Seward County ............oeouu...

On appeal from a board of equalization, the district court
should strike from the pleadings new matter not put in
issue before the board. State Bank v. Seward County......

Method of assessing the capital stock of a bank stated.
State Bank v. Seward COUNLY ...vueeeienrennnenrninnennn

95 Neb.—56

87

543

543

543

543

543

665



882 INDEX. [95 NEB.

Taxation—Concluded.

12. Real estate mortgages on which the mortgagors pay the
taxes should be deducted from the value of the capital
stock of banks in assessing same. State Bank v. Sew-
ATA COUNLY oo ettt et ettt ittt et eneneanns

13. A county board of equalization cannot without complaint
and notice to the taxpayer change the assessment as re-
turned by the county assessor. State Bank v. Seward
COUNLY ettt et n et ittt i a it iaacanacnaneanas

14. Under sec: 6549, Rev. St. 1913, it is not essential to a suit
to set aside a tax deed that all taxes due be first paid, but
it is sufiicient if all taxes be paid before trial and entry of
the decree, and the “showing” of payment may be made by
evidence as well as by the pleadings. Cornell v. Maver-
ick Loan & Trust CO. ...ttt ittt iniatiennanns

Telegraphs and Telephones.

1. Where a telephone company obtains permission to build its
line across the pasture of a landowner, under an agree-
ment to maintain its wire at a sufficient height to prevent
injury to persons and stock, it is the duty of both parties
to comply with such agreement. Coen v. Central Tele-
PROME 0. ot et in ettt nt e iaeennennannnenasnansnas

2. As a matter of law a telephone company is required to
maintain its line where it crosses the pasture of another
at a sufficient height and in such condition as to prevent
injury to persons and stock. Coen v. Central Telephone
0.2 YO

3. The death of a person may be shown by circumstantial evi-
dence to have been caused by negligence of a telephone
company to properly construct and maintain its wires.
Coen v. Central Telephone CO. .......oovivviiiiiinennn.

4. Where a person was killed by a telephone wire constructed
by permission across a pasture, held that the telephone com-
pany was bound to know of the sagged condition of the
wire and to have remedied same. Coen v..Central Tele-
PhONE CO. oottt i i PP

Treaties. See DESCENT AND DISTRIBUTION, 1, 2.
Trial. See APPEAL AND ERror. BILLS ANXD Notes, 3. CARRIERS,
12. CouxTiES AND Couxty OFFICERS, 18, 21. CRIMINAL
Law. DAMAGES, 2, 3. DraTH, 2. DeprosiTioNs, 1. GUAR-
ANTY, 4. MALIcIous PROSECUTION. MASTER AND SERVANT,
1, 2. NEGLIGENCE, 5. RAILRosDS, 2. REPLEVIN, 2. STREET

RAILWAYS, 2.

1. Permitting the reopening of a case for the introduction of
further evidence is not ground for reversal, in absence of
abuse of discretion. Bethel v. Pawnee County ............
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Trial—Concluded.

2.

10.

11.

12.

A request by one party alone for a directed verdict should
not be granted when the evidence on behalf of the other
party will support his cause of action or defense. Schmidt
v. Williamsburg City Fire Ins. Co. .......ccuviuniinerinn.s

" Where it is claimed that an instruction is incomplete, com-

plainant should tender an instruction containing the alleged
omission. Edwards & Bradford Lumber Co. v. Lamb ......

In an action for the price of goods, held error to charge

‘that the only question was whether the goods were mis-

branded, where the answer alleged a breach of the con-
tract of sale. Hessig-Ellis Drug Co. v. Harley Drug Co.....

In a vendor’s action for purchase money, an instruction
as to a set-off held not prejudicial, where no request was
made for a more definite instruction as to defendant’s claim.
Beranek v. BEranek ............ueiin i

Where the evidence is insufficient to sustain a judgment
for plaintiff, the trial court should direct a verdict for de-
fendant. Joseph v. Cudahy Packing Co. ..........c.ccu....

‘Where the evidence is such that reasonable minds cannot
disagree as to its effect, a verdict should be directed. Nel-
SON V. NElSOM .ottt ittt et i e e

In an action against a city for damages from defective drain-
age, an instruction, abstractly correct, held harmless, though
not warranted by the evidence. Naysmith v. City of Auburn,

Refusal of a requested instruction which fairly stated de-
fendant’s theory of the accident on which the action was
based, held error, where there was evidence to sustain such
theory. McKennan v. Omaha & C. B. Street R. Co. ........

Refusal of an instruction, tendered by defendant as soon
as he ascertained that the court would not give a like
instruction on his own motion, and before the instructions
were given, held error. McKennan v. Omaha & C. B. Street
1 2

It is not error to refuse an instruction covered by one given.
Warner v. City of Wayne .....oviiiiiinniiinnneennn.

Where the petition counts upon two causes of action, the
first of which is sufficient, but the second is not, and the
jury return a single verdict for a sum in excess of the first,
without showing how much was allowed upon either, the
entire verdict must fall. Hunt v. Chicago, B. € Q. R. Co...
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Trover. See TRUSTS, 2, 3.

In an action for conversion of a stock of merchandise, it is
error to allow recovery for store fixtures not alleged tn
have been converted. Grasborg v. Hahn & CoOvveev. ... ce

Trusts. See EXECUTORS AND ADMINISTRATORS, 1.

1. The amount due a trustee appointed by a foreign court in
which an estate is being administered must be determined
by that court and an order made therefor before the trus-
tee can withdraw any sum from the trust fund as com-
pensation. Robinson v. TOWEr .........coiviiienunnnnens

2. The withdrawal of funds from an estate by a trustee as
compensation before an allowance is made therefor by the
court constitutes a conversion. Robinson v. Tower ........

3. Where a trustee converts trust funds, the beneficiaries, or
succeeding trustees, may sue in equity to impound the
money, when it can be traced, and have it declared a trust
fund, or may maintain an action at law for conversion.
RODINSON V. TOWET .« ottt iitiniitisansaceanntenananeons

Vendor and Purchaser. See APPEAL AND ERror, 36. INgUNcTION, L
PAYMENT, 2. ’

1. Evidence, in a suit to foreclose contract for purchase of
land, held to sustain findings against defenses of false rep-
resentations, intoxication, and undue influence of plain-
tiff's agent. Kenney v. Erajicek ........oooiiiieneni o

2. Contract held to be an executory contract of sale, and not a
mere option. Abel v. Gl ... it

Venue.
A motion for a change of venue should be granted, where it is
shown that the applicant cannot have an impartial trial in
the county. Albers v. Chicago, B. & @. R. Co. ............

Waters.
1. On appeal from an order of the state board of irrigation,
the inquiry is ordinarily limited to the questions submitted
to that tribunal. Kersenbrock v. Boyes ..................

9. The state board of irrigation is a quasi-judicial tribunal, and
is not disqualified to hear a controversy between the state
and an appropriator whose right is contested by the state.
Kersenbrock v. BOYES ... vu i naiaeaaeeanuns

3. Secs. 17, 37, ch. 153, laws 1911, authorizing the cancella-
tion of water appropriations not put to a beneficial use,
applies to applications made both before and after the pas-
sage of the act. Kersenbrock v. BOUES < ivviiiiii i
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Waters—Concluded.

4.

Secs. 17-37, ch. 153, laws 1911, authorizing the cancellation
of water appropriations not put to a beneficial use, held
not void because it applies to past applications. Kersen-
Brock V. BOUES ...t e i e e

A certificate procured by fraud from the state board of
irrigation confers no right to the use of public water. Ker-
SENDTOCK V. BOYES ot i iiin ettt it

A feasible plan, undertaken and carried out in good faith,
is necessary to the acquiring of a vested right to a statutory
appropriation of water for irrigation or power. Kersen-
Brock V. BOYES vttt ittt

An applicant for appropriation of water under sec. 18, ch.
69, laws 1895, did not, as a matter of right, have more than
ten years to comply with statutory conditions. Kersen-
DTOCKk U. BOYES .ottt nuoensennrntsonsnnnens

In an action against a railroad company for damages from
flood waters, held that a verdict should have been directed
for defendant in view of the evidence. Albers v. Chicago,
B. & Q. R. 00. ittt ittt

Nitnesses. See EVIDENCE, 5.

1.

Tt is not error to refuse to permit evidence in support of
an affirmative defense to be elicited on cross-examination.
Bethel v. Pawnee COUNLY «.veeirenenenenennneenn. ..

A party is ordinarily bound by the testimony of his own
witness on the question of negligence, where other evi-
dence does not warrant the jury in disregarding such testi-
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mony. Zimman v. Miller Hotel Co. .........cciviivenvnn.. 809






