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Kersenbrock v. Boyes.

JOHN H. KERSENBROCK, APPELLANT, V. BURDETTE BOYES;
BLUE R1vEr POWER COMPANY ET AL., APPELLEES.

Frep FeprUary 27, 1914. No. 18,114.

1. Waters: IRRIGATION: CANCELATION OF WATER APPROPRIATIONS, The
irrigation law of 1911, authorizing the state board of irrigation to
cancel water appropriations not put to a “beneficial or useful
purpose,” applies to applications made both before and after the
passage of the act. Laws 1911, ch. 153, secs. 17-37.

2. : : : Varoity oF STATUTE. Under the irriga-
tion law of 1911 the authority of the state board of irrigation to
cancel an application to appropriate public water for irrigation
or power may be exercised after notice and an opportunity to be
heard, “if it appears that such water appropriation "has not been
put to a beneficial or useful purpose,” and the legislation is not
void because it applies to both past and future applications.

. AcqQuisIiTioN oF WATER RIGHTS. A vested right to
the use of public water for irrigation or power depends upon the
appropriator’s compliance with the conditions imposed by stat-
ute, and is not acquired by means of a certificate procured by
fraud from the state board of irrigatiomn.

4. : : . A feasible plan for applying public water
toa beneﬁclal use, undertaken and carried out in good faith by an
appropriator, is necessary to the acquiring of a vested right to a
statutory appropriation for irrigation or power.

5. : : . LimrratioNs Under the laws in force be-
fore the irrigation act of 1911 was passed, an applicant for an
appropriation of water did not, as a matter of right, have more
than ten years to comply with statutory conditions for acquiring
such an appropriation.

6. : STATE BOARD OF IRRIGATION: APPEAL. Upon appeal from an
order of the state board of irrigation, the inguiry is ordinarily
limited to the questions submitted to that tribunal.

7. Powers. The state board of irrigation is a

tribunal, quasi-judicial in its nature, with authority to perform
statutory duties in administering public waters, and is not dis-
qualified to hear a controversy between the state and an appro-
priator whose right is contested by the state.

APPEAL from the district court for Seward county:
EpwArp E. Goop, JUDGE. - Affirmed.
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B. F. Good, W. N. Henslcy and A. M. Bunting, for ap-
pellant.

Edwin Vail, Norval Bros. and J. J. Thomas, contra.
RoOsE, J.

The subject of controversy is the right of plaintiff to
use fos irrigation and power public water of the west fork
of the Blue river, where it crosses his land near the cen-
ter of the southeast quarter of section 32, township 9,
range 3 east, in Seward county. Plaintiff asserts that he
acquired water rights under two applications made to the
state board of irrigation, December 20, 1895, one for an
appropriation of 21/7 cubic feet of water a second for
irrigation, and the other for an appropriation of 105 cubic
feet of water a second for the generating of power for a
grist-mill and for the pumping of water for irrigation, in-
cluding the right to construct a dam five feet high at the
place described. A certificate evidencing the appropria-
tion for irrigation was issued to plaintiff May 20, 1907;
but no certificate showing an appropriation for power was
ever issued to him, though he pleads that he complied with
statutory conditions; that he performed the necessary
work and made the required improvements; that he ap-
plied public water to beneficial uses; that he acquired,
and still retains, the right sought under both applications;
and that his privilege of applying water to beneficial uses
still exists. .His claimg are resisted by the Blue River
Power Company and the state of Nebraska, defendants,
on the grounds that he never perfected his appropriations
by complying with statutory conditions; that he never
applied public water -to a beneficial use; that his certifi-
cate was procured by fraud ; that, even if he had used water
for irrigation, he abandoned the use in 1896, and thus lost
the right; that no certificate of appropriation for power
was ever issued to him, or such a right acquired; that
for more than ten years no beneficial use of public water
has been made under either application. The Blue River
Power Company, defendant, filed with the state board, Jan-



Vor. 95] JANUARY TERM, 1914. 409

Kersenbrock v. Boyes.

uary 3, 1912, an application for an appropriation of 100
cubic feet of water a second for the purpose of operating
an electric power plant on the site described in plaintiff’s
applications, including the right to construct at the same
place a dam 15 feet high. Rival applicants having as-
sertéd the right to use the same public water at the same
site, the state board, February 13, 1912, directed plaintiff
to appear and show cause why his applications should not
be canceled. Upon a trial of the issues the state board
canceled both of the applications of plaintiff June 15,
1912, and he appealed to the district court for Seward
county, where the facts were fully pleaded. After the par-
ties on both sides had adduced proofs at great length, the
trial court found all of the issues in favor of defendants
and upheld the order of the state board. Plaintiff appeals
to this court for the relief denied below.

Plaintiff argues that the action of the state board in
attempting to cancel his water rights was premature. This
proposition is based on the ‘law of 1911, providing that
“immediately upon the passage and approval of this act, -
or as soon as possible, and as often thereafter as shall be
necessary, it shall be the duty of the state board to ex-
amine into the condition of every water appropriation
within this state,” and that, after a notice and an appear-
ance, “the said board shall hear evidence, and if it ap-
pears that such water appropriation has not been put to a
beneficial or useful purpose, or having ceased to be used
for such purpose for more than three years, the same shall
be declared canceled and anulled.” This statute went into
effect April 10, 1911. Laws 1911, ch. 153, secs. 17, 37.
Plaintiff insists that it operates prospectively only, and
permits bhim to make a beneficial use of water any time
within three years from the enactment of the statute, or
any time before April 10, 1914 ; that the board cannot can-
cel his water rights at an earlier date; that he is a ripa-
rian proprietor; that he spent large sums of money in
making improvements; and that he acquired vested rights
which cannot be taken away without the allowance of a
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reasonable time after the passage of the act to apply
water to beneficial uses.

It seems clear that the legislature, in passing the act of
1911, conferred upon the state board power to cancel
prior applications for appropriations of water without
waiting three years. The law was passed with an
emergency clause, making it effective upon its approval.
The state board was directed to act “immediately,” or “as
soon as possible,” and “as often thereafter as shall be
necessary.” The power to cancel exists after notice and
an opportunity to be heard, “if it appears that such water
appropriation has not been put to a beneficial or useful
purpose.” The terms of the statute, therefore, make it
clear that the power to cancel applies to former cases,
where “such water appropriation has not been put to a
beneficial or useful purpose,” within the meaning of the
law, and that it may be exercised after reasonable notice
and an opportunity to be heard. The power to cancel ap-
plications for failure of applicants to comply with statu-
tory conditions applies alike to the past and the future,
and on familiar principles the act of the legislature is not
for that reason void..

Did the state board in canceling the applications of
plaintiff deprive him of vested rights? He was notified
by the state board to appear and show cause why his ap-
plications should not be canceled. He had an opportu-
nity to make his defense. From an adverse order he ap-
pealed to the district court, where formal pleadings were
filed by all of the parties and where the cause was tried
according to established forms of procedure in courts of
justice. Plaintiff insists that the action of the state board,
if sustained, will deprive him of his investments, of his
site for a dam, and interfere with prospecting for miner-
als. Tt is true that he expended large amounts of money
in constructing a dam, in installing a pump, in convey-
ing water from the river to his land, and in drilling for
minerals. However, a vested right to the use of public
water, for irrigation or power, depends upon compliance
with the conditions imposed by statute. The certificate of
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_the state board that plaintiff had acquired an appropri-
ation of water for irrigation did not of itself create or
grant such a right. It was, at best, evidence of a water
right. Plaintiff made his applications under the act of
1895. Laws, 1895, ch. 69. Beneficial use of water was a
condition of his right to a certificate under that statute,
as well as under the act of 1911. His own testimony
shows that he made false statements to the state board
relating to his compliance with conditions on which a wa-
ter right for irrigation depends. He did not comply with
statutory obligations. His certificate was procured by
fraud. It granted no rights. While he pumped water out
of the river and conveyed it to his land, he provided no
practical means of distribution or of application to a “ben-
eficial use,” within the meaning of the irrigation law.
A feasible scheme of irrigation, as contemplated by stat-
ute, was wanting. Though the evidence is uncontradicted
that plaintiff has made no attempt at irrigation since 1896,
the finding of the trial court that he never applied any
water to a beneficial use for that purpose is manifestly
correct. It follows that in this respect he neither acquired
nor lost a vested right.

Plaintiff’s other application contemplated the construc-
tion and maintenance of a dam five feet high, the running
of a grist-mill, and the pumping of water for irrigation.
The conditions of acquiring rights under this application,
as indicated on its face, required plaintiff to begin the
work of construction by June 1, 1898, to complete it and to
apply waters to a beneficial use by September 1, 1899.
Proof of compliance with these conditions was never made,
and no certificate to that effect was ever issued. It has
already been shown that water pumped for irrigation was
not applied to a beneficial use. No grist-mill was erected,
and only a small quantity of feed was ground with water-
power. For a period of more than ten years before plain-
tiff was cited to appear before the state board, the dam
was not in a condition to generate power for the bene-
ficial uses of pumping water for irrigation or for running
a grist-mill. The evidence shows clearly that plaintiff dic
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not comply with statutory conditions or make a beneficial
use of public water under either application. A feasible
plan, undertaken and carried out in good faith, is neces-
sary to a vested right to a statutory appropriation of water
for irrigation or power. Within the meaning of the stat-
ute, plaintiff did not apply water to a beneficial use under
either application, and consequently he did not acquire a
vested right, which the state board could not cancel.

It is suggested that the act of 1895, under which plain-
tiff’s applications were made, did not limit the time to
apply water to beneficial uses. That act declares: “All
appropriations for water must be for some beneficial or
useful purpose, and when the appropriator or his successor
in interest ceases to use it for such purpose the right
ceases.” Laws 1895, ch. 69, sec. 18. Under any construe-
tion of the act, plaintiff did not have over ten years to
comply with statutory conditions. Farmers Canal Co. v.
- Frank, 72 Neb. 136. Even that period had expired before
the act of 1911 was passed, and before any action to can-
cel his applications had been taken by the state board.

This is an appeal to the district court from an order
of the state board, and is confined to the cancelation of
the applications made by plaintiff. His rights as a ri-
parian proprietor and an alleged trespass by the Blue
River Power Company upon his site for a dam are not
involved or considered.

It is further argued that the state is a party to the
proceeding, and cannot sit in its own case to cancel rights
which it has granted. The position is untenable. The
state board is a tribunal, quasi-judicial in its nature, with
authority to perform statutory duties in administering the
public waters of the state. Farmers Canal Co. v. Frank,
72 Neb. 136. The state board is impartial between plain-
tiff and the state. It is no more disqualified in this case
than a court in an action between an individual and the
state.

There is no error in the record.

' AFFIRMED.
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HAMER, J., dissenting.

Appellant is the owner of the southeast quarter of sec-
tion 32, township 9, range 3 east, in Seward county. He
has owned the land, as it is claimed, for more than 20
years. The west fork of the Blue river runs through it.
It is claimed there is plenty of water in that stream for
power purposes, as also for domestic use. The appellant
undertook to make use of the water in the west fork for
irrigation and power purposes. A certificate of appropri-
ation seems to have been issued to Kersenbrock by the state
board of irrigation May 20, 1907. Proof seems to have
been submitted November 20, 1900, and the application
had been made on the 16th day of March, 1898. The first
application was No. 211. On December 20, 1895, Kersen-
brock filed a second application, No. 214. This seems to
have been granted by the board, and gave him the right
to use 105 cubic feet a second for power purposes, and
the right to build a dam five feet above low-water mark
upon his land. In September preceding the applications,
Kersenbrock built a substantial dam across the west fork
of the Blue river at the point designated, and installed
a large amount of machinery, pumps and reservoirs, said
to have cost him in all about $8,000. He constructed res-.
ervoirs, flumes, and pumps and power-house. It is claimed
by the appellant that certificate No. 318, of date May
20, 1907, gives an undisputed right to construct the dam
and make a beneficial use of the waters for the purposes
set forth in the application. Tt is claimed that the appel-
lant has expended about $9,000 in the improvement men-
tioned, and it is alleged that he intends to continue the
prosecution of his work; that, while the dam is out of re-
pair, he is ready to repair it, and to replace in hispower-
house machinery designed to aid in the prosecution of
his work; that he intends to further develop the work
that he bhas begun.

On the 3d day of January, 1912, the Blue River Power
Company filed an application before the state board of ir-
rigation, drainage and highways for the right to use 100
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cubic feet of water a second out of the west fork of the
Blue river, and upon the same site covered by the above
applications of the appellant, Nos. 211 and 214. On Feb-
ruary 13, 1912, a notice was served upon the appellant,
Kersenbrock, citing him to appear on March 16 and show
cause why his rights under the above application should
not have been canceled. Kersenbrock appeared. A series
of hearings were had. Ultimately the board made an or-
der canceling Kersenbrock’s rights. He then appealed to
the district court for Seward county. That court rendered
a decree against him. He has appealed to this court from
the decree of the district court for Seward county. Sec-
tion 6797 Ann. St. 1911, provided, before its repeal: “All
appropriations for water must be for some beneficial or
useful purpose, and when the appropriator or his suc-
cessor in interest ceases to use it for such purpose the
right ceases.”

On the 4th day of April, 1911, this statute was amended,
and its substance so changed as to provide that immedi-
ately upon the passage and approval of this act, or as soon
as possible, and as often thereafter as shall be necessary, it
shall be the duty of the state board to examine into the
condition of every water appropriation within this state,
either by its secretary, assistant secretary, or superintend-
ents, and into the condition of all ditches and canals con-
structed or partially constructed within the state of Ne-
braska. There is a further provision that a report shall
be made, and that, if it shall appear that any water ap-
propriation has not been used for a beneficial purpose for
more than three years, then the state board shall appoint
a place and time of hearing, and shall serve notice upon
the person, association or corporation owning such water
appropriation, or owning such ditch or canal, or other
diverting works, to show cause by such time why the water
appropriation should not be declared forfeited and an-
nulled ; also that such notice shall be served upon the land-
owners under such appropriation ditch or canal. It is
urged that before the enactment of this statute there was
no specific statute of limitations fixing the time within
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which appropriators of water should make beneficial use
for the purpose indicated in their applications. It is con-
tended with much force that the grants heretofore issued
cannot be set aside for non-user, or for any other cause
until the appropriators are given their day in court. It is
said that the legislature fixed a time in the enactment
within which appropriators must make a beneficial use of
waters under their applications, and a tribunal in which
the appropriator has a right to be heard. It is objected
that the legislature attempted to enact a statute of limita-
tions, and to make it “effective immediately.” I do not
think this can be done. Prior to the passage of this act it
was possible for the appropriator to make an application
for the water and to apply it as best he could. This statute
should be construed in the light of the circumstances and
all the facts. The irrigators in this state are generally in
a new section of the state, and they are not able to do
what the appropriator did in this case—spend $9,000 in
the development of his plant. If the irrigator indicates
his good faith by the construction of a dam and ditch and
a pump, or other means of diversion, he ought to have a
fair opportunity to complete his plant, and his property
should not be summarily taken away from him. I am un-
able to agree with the'majority opinion that the state board
of irrigation, drainage and highways has the power to at
once cancel the appropriator’s right because he has been
slow to develop his property, or because he has been un-
fortunate in having his dam swept away by a flood. In
any event there should be a statute of limitations. No
such statute has been passed.

There should be a hearing before a court. The state
board of irrigation is not a court under our constitution,
and does not have authority to deprive any man of his
property.

In Whiffin v. Higgenbotham, 80 Neb. 468, it is said in
the syllabus: “Section 242 of the revenue act of 1903
(Comp. St., ch. 77, art. I) saves to the parties purchasing
land at tax sales held prior to the passage of that act all
rights, vested or otherwise, extended to them by the stat-
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ute in force when the purchase was made.” The principle
declared in that case is certainly applicable to this one.
Whatever right the appellant had prior to the passage of
this new act he still has until it is taken away from him
by a hearing in a court, and after the period provided by
a reasonable statute of limitations has expired. While
the statute of limitations may be changed, there must be
such a statute, and the period fixed must be reasonable.
In the body of the opinion in the Whiffin case it is said:
“We cannot presume that the legislature passed a mean-
ingless statute, and the only force which this section can
have is to save to the plaintiff and others in his position
every right given him by the old revenue law.”

In Vance v. Vance, 108 U. 8. 514, Mr. Justice Miller, de-
livering the opinion of the court, said that the time given
for the act to be done must be a reasonable time. The
right of a water appropriator is, and ought to be, quite as
substantial as the right of the owner of the legal title
to real estate.

In Farmers Canal Co. v. Frank, 72 Neb. 136, it is said in
paragraph four of the syllabus: “Non-user must be con-
tinued for a time equal to the statutory limitation upon
actions to recover the possession of real property, in order
to lose the right of appropriation.” In paragraph three of
the same syllabus it is said: “Under the facts in this
case, held, that the right of the Farmers Canal Company
and its successor, Roberts Walker, to the appropriation
of water awarded under the adjudication of the state
board of irrigation has not been lost by abandonment.”
It will be remembered in that case the work covered a
long period of time. Under the rule laid down in that
case, the appellant in this case, up to the time of the pas-
sage of the new act, was in quite as good condition as the
successful litigant in the Franl case. Shall the courts
protect a litigant in such a case as the Frank case, while
the legislature legislates another litigant out of existence
in such a case as the present one? The similarity of the
cases as to time is apparent. It is the difference in results
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that tends to demonstrate a condition not readily under-
stood.

The new statute seems to add three years’ time within
which Kersenbrock may make a beneficial use of the water
under his rights. I am wholly unable to agree with the
majority opinion. It seems to’ authorize the destruction
of substantial property rights without a proper hearing.

THIRZA SHEARON, GUARDIAN, APPELLEE, V. J. ARTHUR
GOFF, APPELLANT.

FiLep FEBRUARY 27, 1914. No. 17,454.

1. Homestead: SELECTION: OCCUPANCY. Actual occupancy of lands or
town lots, within the limits defined by statute, by a husband and
wife at the time of the death of the fee-holding spouse will,
in the absence of clear and satisfactory evidence to the contrary,
be deemed a selection of the same from the separate property of
the decedent spouse as the homestead of the husband and wife.

: DESCENT. And, under the provisions of section 17, ch. 36,
Comp. St. 1911, such homestead, upon the death of the fee-holding
spouse, vests, eo instante, in the surviving spouse for life, with
remainder in the heirs of the fee-holding spouse, regardless of
whether or not there are children to be provided for by the sur-
vivor.

During the life of the owner of the fee of a
homestead the exempt character of the property depends upon
its occupancy as a homestead; but upon the death of the fee-
holding spouse a new title is created which vests, eo instante, in
the survivor for life, individually and unconditionally, free from
the right of the children of either spouse to a division of the
income therefrom.

4. Disafirmance. Guthman v. Guthman, 18 Neb. 98, examined, and
the dictum appearing on page 106, discussed in this opinion, is
expressly disafirmed.

APPEAL from the distriet court for Jefferson county:
LEANDER M. PEMBERTON, JUDGE. Reversed with direc-
tions.

95 Neb. 27
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Hartigan & Wunder and C. H. Denney, for appellant.
Heasty & Barnes, F. L. Rain and F. N. Prout, contra.

Fawcert, J.

Stella M. Goff, while the owner of the west half of the
northwest quarter of section 27, township 3, range 2, in
Jefferson county, died intestate, leaving her husband, de-
fendant herein, and Bernice Hartman, her daughter by a
former marriage, as her only heirs at law. At the time of
her death she and the defendant were occupying the 80
acres of land above described as their homestead. It was
incumbered by a mortgage of $1,650. Since the death of
his wife defendant has been in possession of the property
and has been receiving the rents and profits thereof.
Plaintiff as guardian of Bernice instituted this suit in the
district court for Jefferson county. She alleges, in sub-
stance, that Bernice is a minor under the age of 14 years,
and is the owner in fee and entitled to the possession of
the lands in controversy; that the estate of Stella M. Golf,
deceased, has been fully administered and the administra-
tor discharged, and prays that defendant may be required
to account for the rents and profits since the death of Mrs.
Goff ; that the title may be quieted in Bernice, and that she
be given possession of the premises. Defendant for answer
and cross-petition alleges that the beirs of decedent are
Bernice and himself, the former inheriting three-fourths
and he one-fourth of the estate, subject to his homestead
interest; denies that there is anything due the guardian
out of the rents and profits; prays that plaintiff’s petition
be dismissed, that his homestead interest in the property
in the sum of $2,000 be confirmed in him, that the inter-
ests of the parties be found as above set out, subject to his
homestead interest, that the land be partitioned, if it can
be equitably done, and, if not, that it be sold subject to
the mortgage, and the present worth of the interest of each
of the parties be determined and the money divided ac-
cording to such interests. Honorable F. N. Prout was ap-
pointed guardian ed litem of Bernice, and as such filed a
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reply and answer to the answer and cross-petition of the
defendant, in which he admits that at the time of Mrs.
Goff’s death she and defendant occupied the land in suit,
‘but denies that the same was occupied as a homestead;
admits the mortgage; denies that defendant is entitled to
the control of the land by reason of the fact that it is a
homestead ; alleges that Bernice has no property of any
character except the premises in controversy, and that her
guardian has supported, maintained and cared for her,
that if a homestead right exists the same is for the care,
nurture and protection of Bernice, and not for the use and
benefit of the defendant; admits the heirship of defendant
and Bernice in the proportions above stated; joins in the
prayer of plaintiff’s petition, and further prays that the
court fully protect the rights of Bernice, and that, in the
event it should be determined that defendant has a right
of homestead, and that the same must be sold under a de-
cree partitioning the same, the full value of the homestead
be impounded by the court and ordered invested under its
direction, and the income devoted to the care, nurture and
maintenance of Bernice, and upon the death of defendant
turned over to her or her guardian, that three-fourths of the
remainder of the proceeds of the sale be disposed of for the
use and benefit of Bernice. The district court found the
relationship of Bernice and defendant, and their inter-
iests in the fee simple title of the land, as above set out,
subject to the mortgage, and subject also to a homestead
right therein in favor of defendant, to the amount of
$2,000; that defendant by reason of his ownership of an
undivided one-fourth interest is entitled to partition; that
defendant is not the parent of Bernice, does not contribute
to her support, and is not entitled to the sole use and bene-
fit of the homestead interest in the premises, but should
share the same equally with Bernice. A referee was ap-
pointed, and, he having reported that the premises could
not be equitably partitioned, the land was sold, subject to
the mortgage, for $2,857. The case came on for hearing
on motion of plaintiff to confirm the sale. A rule was en-
tered for all parties to show cause by 4 o’clock the same
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day why the sale should not be confirmed. At that hour,
no objections having been filed, the court entered an order
confirming the sale, and ordering that the proceeds be ap-
plied, first, to the payment of the costs, including the fees
of the guardian ad litem and referee; that out of the resi-
due of the proceeds of the sale the homestead interest in
the sum of $2,000 be paid to the clerk of the court, to be
by him, under the direction of the court, invested in some
safe interest-bearing securities, and the income therefrom
equally divided between Bernice and defendant during the
lifetime of defendant, and at his death the full sum to be
paid to Bernice; that the residue of the proceeds of the
sale be divided, one-fourth to defendant and three-fourths
to plaintiff as guardian of Bernice. From this judgment
defendant has appealed.

As stated by counsel for plaintiff in their brief, but two
questions are involved in this case: “First. Did a home-
stead right exist in favor of defendant at the time of the
death of Mrs. Goff? Second. If such homestead right did
exist, is Mrs. Goff’s child entitled to any part of the in-
come therefrom?” We shall not spend any time consider-
ing the first point. The evidence is uncontradicted that at
the time of the death of Mrs. Goff she and the defendant
were husband and wife and were occupying the land as
their homestead. This being a fact, then the further fact
that a homestead right exists in favor of defendant is too
well settled in this state to require discussion. The na-
ture and extent of that homestead right is involved in the
second point.

Section 17, ch. 36, Comp. St. 1911, provides: “If the
homestead was selected from the separate property of
either husband or wife, it vests, on the death of the person
from whose property it was selected, in the survivor for
life, and afterwards in his or her heirs forever, subject to
the power of the decedent to dispose of the same, except
the life estate of the survivor, by will.” The contention
of plaintiff is that the homestead does not descend to the
surviving spouse, individually, for life, but that it descends
to the survivor and family; and Guthman v: Guthman,
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18 Neb. 98, 106, is relied upon to sustain this contention.
After considering the case, and at the close of the opinion,
it is said:* “It may not be out of place in this connection
to say, for the guidance of the lower courts, that the home-
stead set apart and assigned to the petitioner in this pro-
cceding must be held by her as well for the benefit of the
respondent, Minnie Ellen Guthman, during her minority,
as for herself, as a home, and while the same is rented out
during said minority the said Minnie Ellen will be entitled
to share equally with the petitioner in the net rental prof-
its thereof.” This language would seem to support plain-
tiff’s view; but an examination of the case shows very
clearly that the language used is entirely outside of the
question litigated and decided. In that case the plaintiff
filed her petition in the county court asking that her home-
stead be set off to her, and that her dower in the residue
of the decedent’s lands be admeasured and assigned. The
county court sustained her contention, over the objection
of the heirs, set off to her a quarter section of land as her
homestead, and held that she was entitled to dower in the
remaining lands of the decedent. On appeal to the district
court it was there held that the county court was without
jurisdiction to set apart the homestead to the petitioner,
and that, the case being one on appeal, the district court
was in like manner without jurisdiction. The judgment
of the county court was therefore reversed as to the as-
signment of the homestead, and affirmed on the question
of dower. On appeal to this court this judgment was en-
tered: “The judgment of the district court in so far as it
affirms the judgment of the county court is affirmed, and
in so far as it reverses the judgment of the county court
is reversed, and the judgment of the county court is in
all things affirmed.” This statement of the issues that
were tried and determined both in the district court and in
this court shows that the language quoted from the opin-
ion was dictum pure and simple. The section of the stat-
ute under consideration has been so frequently construed
by this court contrary to the dictum in Guthman v. Guth-
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man, supra, that we will refer to enough of the cases to
set that question at rest.

In Durland v. Seiler, 27 Neb. 33, our then and present
chief justice, in construing this statute, said: “During the
life of the owner of the fee the exempt character of the
property was made to depend upon its occupation as a
homestead. But upon his or her death a new title is
created which vests in the survivor for life uncondition-
ally.”

In Nebraske Loan & Trust Co. v. Smassall, 38 Neb. 516,
it is held that under this statute, “if the homestead was
selected from the separate property of either husband or
wife, it vests on the death of the person from whose prop-
erty it was selected in the survivor for life, and afterwards
in his or her heirs forever, etc. This life estate the sur-
vivor may mortgage, and the purchaser under the decree
of foreclosure will acquire the life estate.” The opinion
in that case was by Mr. Chief Justice Maxwell.

In Brichacek ». Brichacek, 75 Neb. 417, it is held that
under this statute “a homestead which was the separate
property of the wife, at her death, vests in her surviving
husband for life, and the wife has no power to limit or dis-
pose of the life estate of the survivor by will.”

In In re Estate of Fletcher, 83 Neb. 156, we held: “A
widow need not account to the estate of ber husband for
the rents and profits of their homestead which have ac-
crued subsequent to his death.” The opinion was by Root,
J. On page 159 it is said: “It is claimed that the widow
should account for rent received by her for the use of a
house and two lots in the city of Crete. The court found
that said property was the homestead of the deceased, and
that finding is sustained by the evidence. The widow, upon
her husband’s death, became seized of a life estate in said
homestead, and she need not account for the use thereof or
the rents accruing subsequent to her husband’s death.”

In In re Estate of Robertson, 86 Neb. 490, it is held:
“YWhere a woman, while living with her husband and chil-
dren upon certain real estate as the family homestead, be-
came insane, and remained in that condition until after
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her husband’s death, her husband had no power to divest
her of her interest in the homestead, by will.” The opin-
ion was by Letton, J. It shows that, while Robertson and
his wife were living together and occupying the property
in controversy as their homestead, Mrs. Robertson be-
came insane and was committed to an asylum. It is ap-
parent from a reading of the opinion that her insanity
was incurable. After she was confined in the asylum Rob-
ertson lived on the premises with another woman, and by
her had three children. He died testate. In his will he
devised a certain lot in Lincoln to his wife, and three-
fourths (and in a certain contingency all) of his real es-
tate to those three children, all of whom were minors. A
guardian ed litem for the widow was appointed by the
county court. As such guardian ad litem he filed an ap-
plication praying that he might be permitted to elect on
behalf of the widow whether to receive the provision of the
will or to have assigned to her dower interest in the real
estate and the provisions made for her by statute. He was
permitted to do so, and elected to renounce the provis-
ions of the will. He also prayed that the court assign to
the widow her life estate in the homestead and for the
assignment of dower. Appraisers were appointed, who
valued the residence property at less than $2,000, and set
the same apart as a homestead. The executor appeared
and objected to the report, setting out that the homestead
was worth more than $2,000, was not occupied as a home-
stead by the widow at the time of testator’s death, and
that it left nothing for the minor heirs as contemplated
by the will. The county court found for the petitioner,
and confirmed the proceedings; ordered that the widow
have possession of the homestead during her natural life,
and that the three minor heirs of Robertson share with her
in the rents, issues and profits of the homestead during
their minority. It also adjudged that the minors should re-
ceive the sum of $10 a month from the rents, issues and
profits of the homestead for their maintenance until fur- .
ther order. An appeal was taken from these orders to the
district court, where upon the same issues the objections
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of the executor were overruled; the order of the county
court confirming the report of appraisers and setting apart
the homestead to the widow was affirmed; the order giv-
ing to the minor heirs a share in the rents, issues and
. profits of the homestead was reversed; and it was ordered
that the guardian ad litem have possession of the property
as the homestead of the widow. From this judgment the
executor appealed to this court. We affirmed the judg-
ment of the district court in all respects, except as to the
order that the guardian aed litem have possession of the
property as the homestead of the widow, for the reason
that the guardian ed litem is a special guardian, appointed
solely for the purpose of carrying on litigation and pre-
serving the interests of his ward in matters pending be-
fore the courts; that he had no right to the possession of
the real property of his ward or to the rents and profits
therefrom ; that he gives no bond, and has only special du-
ties; that, for the purpose of taking care of the estate, a
general guardian should be appointed. The cause was re-
manded, with directions to modify the judgment upon that
point only. In the opinion, on page 493, it is said: “In
the case at bar, upon Robertson’s death the homestead, not
exceeding two lots in extent or $2,000 in value, vested at
once ‘in the survivor for life, and afterwards in his or her
heirs forever, subject to the power of the decedent to dis-
pose of the same, except the life estate of the survivor, by
will’ (citing the statute and several former decisions).
He could not take this right away from her by will with-
out her consent. National Bank of Commerce v. Chamber-
lain, 72 Neb. 469. Her insanity could make no differ-
ence. Weatherington v. Smith, 77 Neb. 363. The minor
heirs, either as devisees in the will or as legitimatized chil-
dren, were not entitled to participate with the widow in
the possession of, or in the rents and profits arising from,
the homestead. They were not members of her family, and
had no possessory interest in the property until her death.
The executor has shown no title to or right or interest in
the premises, and the widow alone is entitled to posses-
sion of the same during her natural life.”
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We might well stop here, but before doing so we call at-
tention to Hobson v. Huztable, on rehearing, 79 Neb. 340.
In the syllabus the rule is again announced that, “if a
homestead be selected from the separate property of a
married woman in her lifetime, upon her death intestate,
a life estate vests in the surviving spouse, and remainder
in the heirs of the deceased.” In the opinion by Judge
Root (then commissioner), on page 342, it is said: “The
title in the succession of a homestead is/not evidenced by
written grant, but arises from seisin, the family relation
and residence; and those facts take the place of the writ-
ten instrument that usually evidences the prior estate and
the one in remainder. The nature of the estate devolving
upon the heirs at the death of the fee-holding spouse is
settled as squarely as the decision of this court can estab-
lish any principle of law, and is not open to question.”
That estate is a vested estate in remainder, with right of
possession upon, and not until, the death of the owner of
the life estate, the surviving spouse. The estate thus
vested in the surviving spouse is a new and independent
estate, not dependent upon the general law in relation to
homesteads. During the lifetime of both husband and
wife, occupancy is an essential element in the right of
homestead. True, there may be a temporary absence from
even such a homestead, but a permanent cessation of oc-
cupancy as a homestead would destroy its homestead
character. Not so with the homestead right which vests
in a surviving husband or wife. By the operation of the
statute under consideration that homestead right is fixed,
absolutely, not during subsequent occupancy merely, but
during the life of the surviving spouse.

In Cooley v. Jansen, 54 Neb. 33, we held that the land
of which a man dies seised, which he has not devised, and
which during his life and at the time of his death was the
homestead of himself and family, “vests in the widow for
life, and remainder in the heirs, * * * and this is true
whether she, after the death of the husband, occupies the
property as a homestead or not.”
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A careful examination of all of the later cases in this
court shows that the dictum in Guthmaen v. Guthman, su-
pra, has never been adopted as a proper construction of
the statute, and such dictum is now expressly disaffirmed.
Under these decisions a surviving spouse takes a vested
life estate in the homestead as such surviving spouse for
his or her benefit, to the exclusion of the whole world.
This is the plain reading of the statute, and, as stated in
First Nat. Bank v. Reece, 64 Neb. 292, 297, “the right
thus vested in the survivor is not made to depend upon
whether any issue resulted from the marriage, but is given
regardless of whether there are children to be provided for
by the survivor.” It follows that the district court erred
in depriving the defendant of any portion of his home-
stead interest in the property in controversy or in attempt-
ing to place the same beyond his control.

Under our holding in Meisner v. Hill, 92 Neb. 4335, this
right of homestead in the defendant, as against the heirs
of the decedent, was not subject to the $2,000 limitation.
Hence, Bernice was not entitled, as an heir, to any portion
of the homestead until the death of the defendant. The
interests of the respective parties in the land were such
that defendant could not have been compelled to submit to
a sale of the 80 acres of land, which constituted his home-
stead, by partition or otherwise. He had a right to hold
it during his natural life and to enjoy the use of it or the
rents and profits arising therefrom. On the other hand,
he could not have compelled the owner of the remainder
estate to submit to a sale by partition or otherwise. A
remainderman may say to the owner of the life estate:
“You have a right to sell your life estate. Over that I
have no control. But you cannot sell the entire estate.
That is to say, you cannot sell my interest as a remainder-
man, even though you turn over to me a portion of the
proceeds arising from such sale. I prefer to wait until
your death and then take the entire estate.” If, therefore,
either of the parties to this suit had stood upon his or her
legal rights, the district court would have had no alterna-
tive but to dismiss plaintiff’s petition and defendant’s
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cross-petition. But the parties have seen fit to waive their
rights in this respect. It is well settled that a homestead
right is a purely personal one, which the owner may at any
time waive or renounce. In like manuner a remainderman
may sell his remainder estate. . Schuyler v. Hanna, 31
Neb. 307. In this case defendant has fixed the extent of
homestead which he chooses to assert, and asks that the
balance be distributed among the heirs of the decedent. He
has thereby waived his right to assert any greater home-
stead interest in the estate. The plaintiff has asked that,
if her contention that defendant has no homestead inter-
est in the property be decided adversely to her, and the
property sold, the proceeds may be distributed among the
heirs. The district court held adversely to her on her con-
tention above noted, and ordered the property sold under
the ordinary proceedings in partition. It was sold. The
money was brought into court for distribution. An order
was entered requiring the parties to appear by a certain
hour and show cause why the sale should not be confirmed.
Neither of the parties interposed any objection, and the
sale was duly confirmed, and a deed ordered to the pur-
.chaser. Under these circumstances the court is justified
in holding the parties to a result which they have jointly
produced, and in distributing the proceeds of the sale ac-
cording to law. In making that distribution, we start out
with $2,000 as the value of defendant’s homestead interest
in the land; that is to say, the value of his life estate.
He is not entitled, however, to have this full sum paid to
him, as that would be to divest the owner of the remainder

. of all interest in that portion of her mother’s estate repre-
sented by this valuation of the life estate. Defendant hav-
ing consented that the land be sold and the proceeds from
its sale divided, the court should ascertain the present
cash value of his life estate of $2,000, based upon his age
and expectancy of life, and order paid to him such pres-
ent cash value. The remainder of the proceeds arising
from the sale should be divided between the defendant and
the plaintiff in the proportion of one-fourth to the defend-
ant and three-fourths to the plaintiff, as guardian.
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The judgment of the district court is reversed, with di-
rections to ascertain the present cash value of defendant’s
life estate of $2,000, and distribute the proceeds of the sale
as above indicated.

REVERSED.

Rose and HaMER, JJ., dissent.

EMmMA KRECEK, APPELLEE, V. SUPREME LODGE OF IFRATELR-
NAL UNION OF AMERICA, APPELLANT.

Fep FpsruAary 27, 1914, No. 18,158.

1. Appeal: MoTioN FoR DIRecTEp VERDICT: FiInpING. Where, at the
close of the trial of a law action, each party moves for a directed
verdict, the finding of the court takes the place of a verdict by the
jury and will be so treated on appeal.

2. Insurance: BENEFICIAL ASSOCIATION: DUES: }\IOTICE T0 AGENT. The
secretary of a subordinate lodge of a fraternal beneficiary as-
sociation, who receives the payment of dues from the members
and forwards same to the company, is considered the agent of
the company for that purpose, and the company will, ordinarily,
be presumed to have knowledge of all facts known to such
secretary in regard to the standing of members whose dues he so
receives and forwards.

3. : : : . But, when the applicant for mem-
bershlp conspires with the secretary and others of the subordinate
lodge to deceive the company and to withhold from it knowledge of
facts disqualifying the applicant for membership, the presump-
tion of knowledge of such facts on the part of the company is
overcome.

MEMBERSHIP: PROHIBITED OCCUPRATIONS: FRAUD.
Where the membership of a fraternal beneficiary association have
determined as a mutual organization, and so declared in the con-
stitution of the society, that persons engaged in a particular
occupation shall be ineligible to membership, on any terms, the
power to admit a person engaged in such prohibited occupation
to membership, or to ratify such membership when illegally
gained, does not exist in either the supreme officers of the society
or in any local lodge thereof.

5. : : : : : ESTOPPEL. And in such
a case the payment by one so admitted, of dues and assessments
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to a local lodge of the society, cannot have the effect of validating
his membership; nor will it estop the company from denying
liability after his death, whether the officers of the local lodge,
at the time of receiving such dues and assessments, had or had
not knowledge of the fraud practiced by him in gaining and
retaining such membership.

ArPEAL from the district court for Douglas county:
WILLIS G. SEARS, JUDGE. Reversed with directions.

Edward L. Bradley, Allen & Webster and H. H. Bowes,
for appellant.

A. H. Murdock, contra.

Fawcerr, J.

- Plaintiff was beneficiary in a membership certificate
issued by defendant on the life of her hushand. After
his death she brought this action in the district court for
Douglas county, and from a judgment in her favor for the.
amount of such certificate defendant appeals.

At the close of the trial each party moved for a di-
rected verdict. Under such circumstances the ﬁndmg of
the court takes the place of a verdict of the jury, and:
should not be set aside unless upon the whole record it:
appears to be clearly wrong. ,

The principal contentlon of the defendant is that deced-
ent was not eligible to membership, and that his member-
ship certificate was procured by fraud and is therefore
void. Under the constitution and rules of the order a
saloon-keeper or bartender was not eligible to member-
ship. In the application the decedent stated that his oc-
cupation was a “can maker.” The evidence is clear that
this answer was knowingly and wilfully false, and that
at the time of giving this answer and signing the applica-
tion the applicant was a saloon-keeper, or a bartender in
a saloon. In stating his occupation, in his medical ex-
amination, there is written “sal.” These letters were
crossed out and the words ‘“can maker” written in. A sis-
ter of the decedent was at the time secretary of the locak
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lodge. She testified that she noticed the change in occupa-
tion in the medical examiner’s certificate, and shows that
she understood why the change was made. She was asked:
“Q. You knew when you read that, knowing that he was
a bartender, that somebody had started to write ‘saloon’
and had crossed it out? A. I saw they started to write
something; I don’t know what, doctor started to do that;
1 didn’t, haven’t I been telling you that I knew the busi-
ness he was in? I didn’t notice particularly what they
started to write in, saloon or saloon-keeper, I expected the
doctor made a mistake, he knew him well, and was going
to tell the truth; I expected he started to write something
else; T knew it would not do to tell that.” She also testi-
fied that after her brother’s death she had a conversation
with Mr. Bradley (one of the attorneys for defendant),
“in which he asked me whether or not my brother, the de-
ceased James Krecek, had been engaged as a bartender
prior to the time that he joined the defendant order, and
in which I told him that he-hadn’t been a bartender and
had never been anything, but was a can maker until after
he joined the order. My purpose was to conceal the real
facts.” In the light of this testimony, showing the part
taken by decedent’s sister, who was secretary of the local
lodge and the one who forwarded the application to the
supreme officers, and considering the fact that, as she says,
the doctor knew the decedent well, “and was going to tell
the truth’’ until he was stopped eitber by the decedent or
his sister, secretary of the lodge, the fraud attempted to
be perpetrated upon the society is most glaring.

It is too evident for serious thought to the contrary that
the examining physician started to give decendent’s true
occupation of saloon-keeper; that after writing the first
three letters it either dawned upon him or was suggested
by the applicant that if that occupation were given he
could not be admitted as a member of the order, and so the
‘change was made. It is claimed that the medical exam-
iner was the agent of the supreme lodge. This contention
is not sound. He was not appointed examiner by the su-
preme lodge, but was selected by the local lodge, of which
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applicant’s sister was secretary. He was not even a bene-
ficial member of the order, but had been admitted simply
as a “social” member, evidently, as stated by counsel for
defendant, for the purpose of securing the business of the
local lodge. The sister of decedent did not continue in the
office of secretary of the local lodge until the time of Kre-
cek’s death, and the secretary who succeeded her prob-
ably did not know that he was engaged in a prohibited oc-
cupation. His assessments were regularly paid into the
local lodge for several years thereafter, and forwarded to
the supreme lodge. There is no evidence to show that dur-
ing any of the time that Krecek held his certificate of
membership in the society any officer of the supreme
lodge had the slightest knowledge or notice of the fact that
Krecek was engaged in an occupation prohibited by the
constitution of the order. Under the circumstances it
would be a travesty upon justice to compel the members
of the order generally to be assessed to pay the death’
claim on a membership gained through such fraud and
deceit. The fact that some of the members of the local
lodge knew of his occupation does not change the matter.
They were not the persons charged with any official duty
in relation thereto. ‘

The language of Barnes, J., in Wilhelm v. Order of
Columbian Knights, 149 Wis. 585, 588, is very appropriate
to this case: “We have here a case where the agent of the
defendant, and the insured and the beneficiary, his wife,
entered into a conspiracy to defraud the defendant by se-
curing a policy of insurance by means of false representa-
tions, a policy which they knew could not be obtained if
the truth were disclosed. If we were without precedent
for our guidance, we would have little inclination to make
the court the fourth member of that conspiracy by assist-
ing in the consummation of the fraud, but we are not.
This case comes squarely within the decision in Hanf v.
Northwcestern Masonic Aid Ass’n, 76 Wis. 450, and it
would be superfluous to say anything more about this
branch of it.” If we were to substitute the doctor and de-
cedent’s sister for the beneficiary in the case at bar, we
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would have an exact parallel with the Wisconsin case.
The fact that the wife of decedent is not shown to have
participated in the fraud by which he obtained his certifi-
cate of membership is immaterial. Whether she then
participated in the fraud or not, she is now attempting to
avail herself of the benefits of that fraud. All of the par-
ties who participated in the fraud were responsible for its
results, and certainly neither the insured nor any one
claiming under him should be allowed to say that the de-
fendant must be presumed to know the facts which they
" had succeeded in keeping from the knowledge of its su-
preme officers, and that defendant has waived the objec-
tion to his occupation because of a constructive knowledge
of facts which by the very conduct of the conspirators it
was prevented from actually acquiring.

But, it is said that for about ten years after the deced-
ent’s sister ceased to be secretary of the local lodge Kre-
cek regularly paid his assessments, which were received
and forwarded to defendant; that during that time there
were various secretaries and other officers of the local
lodge who did not participate in the fraud, but who knew
of the disqualification of the insured, and who received
the money from time to time and forwarded it; and that,
under numerous decisions of this court, defendant cannot
now assert the fraud practiced upon it in gaining admis-
sion to membership as a defense to this action. But none
of the authorities cited sustains such a contention. They
are all cases where, at the time of becoming a member, the
applicant was eligible to membership, but by reason of
some act of his after gaining admission his right to remain
a member became forfeited; as in Modern Woodmen of
America v. Colman, 64 Neb. 162, and, on rehearing, 68
Neb. 660; also, Pringle v. Modern Woodmen of America,
76 Neb. 384, and, on rehearing, 388. In those cases it is
held that a subordinate lodge of a mutual benefit society
and its clerk or secretary, who is designated by the su-
preme lodge to receive and forward dues and assessments,
are agents of the supreme lodge, and that the collection
of dues and assessments from a member of the order by
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the clerk of the subordinate lodge, with full knowledge
of any forfeiture of the member’s right to continue his:
membership, amounts to a waiver of the forfeiture. We
have no disposition to recede from the rule announced in
those cases, but they rest upon a radically different foun-
dation from the case at bar. In the case we are consider-
ing, Krecek could not, under the constitution of the so-
ciety, become a member of the order. The membership-
of this society having determined as a mutual organiza-
tion, and so declared in the constitution of the society, that
saloon-keepers and bartenders are ineligible to member-
ship, on any terms, the power to admit them to member-
ship, or to ratify their membership when illegally ad-
mitted, did not exist in either the supreme officers of the
society or in any local lodge thereof. It follows, there-
fore, that the local lodge could not admit the decedent to-
membership, nor could the supreme officers of the society
ratify its act in so doing, nor could they continue him in
membership, for the reason that any attempt to do so was
prohibited by the constitution, over which they had no
control, and not by any mere by-law which they had en-
acted. When the constitution of one of these societies pro-
vides in unmistakable terms that a person engaged in a
certain business cannot become a member of the society,
and that if, after becoming a member, he enters upon such
prohibited occupation, the doing so “shall ipso facto for-
feit all rights as a member of this order,” and that his
certificate shall thereby become absolutely null and void
without any action on the part of his local or supreme:
lodge, and that the payment by him of any dues and as-
sessments thereafter shall not have the effect of waiving
such forfeiture or reinstating such certificate-holder to
any rights, benefits or privileges as a member, the society
cannot be made liable by estoppel or waiver, for the rea-
son that he could not be admitted to membership, or per-
mitted to remain a member, by the most solemn affirmative
action on the part of either the supreme officers or the
local lodge of the society. The rule is well settled that no-
95 Neb. 28
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one can gain anything by estoppel or waiver that he could
not have gained by affirmative action or contract.

The defendant by its answer concedes the right of the
plaintiff to recover the amount of the assessments paid
into the society by the decedent during his lifetime. These
amounts, together with interest, are all that plaintiff is
entitled to recover. The judgment of the district court is
therefore reversed and the cause remanded, with directions
to ascertain the amounts paid in by the decedent in his
lifetime as assessments upon his certificate of member-
ship, and to render judgment therefor in favor of plaintiff,
together with interest on the sums so paid, from the dates
when such payments were made to the time of the origi-
nal trial of this action in that court, defendant to recover
its costs since the filing of its answer in the court below.

REVERSED.

SEDGWICK, J., dissenting.

I cannot concur in the opinion of the majority in this
case, because it is not in harmony with the former decis-
ions of this court, and makes the rights of the beneficiaries
and policy-holders in these fraternal benevolent associa-
tions absolutely uncertain in a most important and vital
matter. The majority opinion says: “When the constitu-
tion of one of those societies provides in unmistakable
terms that a person engaged in a certain business cannot
become a member of the society, and that if, after becom-
ing-a member, he enters upon such prohibited occupation,
the doing so ‘shall ipso facto forfeit all rights as a mempber
of this order, and that his certificate shall thereby be-
come absolutely null and void without any action on the
part of his local or supreme lodge, and that the payment
by him of any dues and assessments thereafter shall not
have the etfect of waiving such forfeiture or reinstating
such certificate-holder to any rights, benefits or privileges
as a member, the society cannot be made liable by estoppel
or waiver, for the reason that he could not be admitted to
‘membership, or permitted to remain a member, by the
most solemn affirmative action on the part of either the
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supreme officers or the local lodge of the society.” The
provision of the constitution that “if, after becoming a
member, he enters upon such prohibited occupation, the
doing so ‘shall ipso facto forfeit all rights as a member
of this order,” and that his certificate shall thereby become
absolutely null and void without any action on the part
of his local or supreme lodge,” is, of course, rightly con- -
sidered by the majority as effectual to terminate the mem-
bership of the insured and cancel his rights as such meni-
ber, as much so as the “prohibited occupation” would be
effectual to prevent his “becoming a member.” It makes
no difference when he enters upon the prohibited occupa-
tion. If he does so before he applies for membership, he
cannot become a member. If he does so after becoming a
member, his membership ipso- facto ceases.

In this case, a very few months after Mr. Krecek had
been admitted to membership in the local lodge through
the fraudulent conduct of the officers of that lodge, those
" officers who participated in that fraud ceased to hold
their official positions, and other members of the lodge
who had nothing to do with assisting Krecek to become a
member became the officers of the lodge. Ior the 10 years
following, the officers of the lodge were disinterested, and
were, so far as this evidence shows, constantly endeavor-
ing to do their duty as such officers. They received the
dues from Mr. Krecek regularly and remitted them to the
supreme lodge, and so, if we say that the admission of
Mr. Krecek into the lodge was in its inception fraudulent,
the question is as to the right of the association to receive
his dues, recognizing him as a full member of the lodge
for 10 successive vears, knowing his occupation, and then
upon his death refuse further to recognize his beneficiary.
During these 10 years he was following the prohibited
occupation. Such conduct on his part ipso facto forfeited
his rights under his contract. *The majority opinion says
that he could not be “permitted to remain a member, by
the most solemn affirmative action on the part of either
the supreme officers or the local lodge of the society.”
This is in direct conflict with the holding in Pringle v.
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Modern Woodmen of America, 76 Neb. 384, and, upon
rehearing, 388. Pringle’s certificate of membership con-
tained the provision “that it shall become null and void if,
while such a member, he shall become convicted of a fel-
ony.” This statement in the opinion is a brief summary
of the effect of the clause in the constitution and certifi-
cate, which were substantially the same as the provision
of the constitution and certificate in the case at bar. Mr.
Pringle was convicted of a felony. After he was arrested
for the offense, and before the trial, “he deposited with
the clerk of the local camp a sum of money sufficient to
pay his dues and assessments, thereafter to accrue, for the
term of four months and directed the clerk so to apply it
as such obligations should mature. This direction the
clerk obeyed by remitting the required sums monthly to
the head camp; such remittances being made all, or nearly
all, of them after the conviction and with the knowledge
by the clerk of that fact.”” About six months afterwards
Mr. Pringle died in the penitentiary. If anything could
forfeit the rights of membership in these associations, it
would seem that to commit a felony and suffer conviction
and imprisonment for the crime would forfeit such rights,
and that his certificate would “thereby become absolutely
null and void without any action on the part of his local
or supreme lodge.” But this court held that the deposit
of the dues with the clerk of the subordinate lodge and
paying those dues to the supreme lodge by the clerk, while
the insured was being prosecuted for felony and was suf-
fering imprisonment therefor, was a waiver of the forfei-
ture, and the beneficiary was allowed to recover. After
Mr. Pringle’s death “an officer or agent of the head camp
made or attempted to make a tender to the plaintiff of the
sums accepted as dues and assessments after the date of
conviction,” and the court said: “In our view of the mat-
ter the fact is not material.” The court also quoted from
Modern Woodmen of America v. Colman, 64 Neb. 162:
“Jt is a settled law of this state that if a beneficiary in-
surance association, like the plaintiff in error in this ac-
tion, continues to collect dues and mortuary assessments
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from a member who has forfeited his beneficiary certifi-
cate, after knowledge of such forfeiture by its officers or
agents intrusted with the duty of making assessments, it
shall be held to have waived such forfeiture, without re-
gard to any restrictions or limitations incorporated in
its certificates of membership or by-laws with respect to
the power or authority of such persons to make such waiv-
ers.” To be convicted and imprisoned for felony cannot
be regarded as a less serious ground for forfeiture than
to be the keeper of a saloon. At all events, the keeper of
a saloon was not so seriously regarded by the lodge of
which Mr. Krecek was a member, the members of which
were natives of Bohemia, and were familiar with saloons
and saloon-keepers, and regarded them quite favorably as
the officers of the supreme lodge well knew. Notwith-
standing the majority opinion emphatically states that
“if, after becoming a member, he enters upon such pro-
hibited occupation, the doing so ‘shall ipso facto forfeit
all rights as a member of this order,” and that his certifi-
cate shall thereby become absolutely null and void with-
out any action on the part of his local or supreme lodge,”
it does not admit that it is overruling Pringle v. Modern
Woodmen of America, supra, but says, “We have no
disposition to recede from the rule announced in those
cases,” thereby, as it seems to me, making it impossible to
foretell what the decision of this court will be in subse-
quent cases.

The object is to prevent convicts and saloon-keepers
from being members, because the risk is supposed to be
greater, and the limitation expressly applies alike to those
who are trying to get in and to those who are trying to
remain in. A saloon-keeper or convict cannot becoeme a
member. If a member becomes a convict or saloon-keeper,
his membership “ipso facto” ceases. Our former decisions
are that knowledge on the part of the local officers, who
receive and forward dues, that the applicant is, or that
the member has become, a saloon-keeper or convict ig
through such local officers notice to the supreme officers,
and through the supreme officers notice to all whom they
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represent and for whom they act. And to receive dues
implies an agreement on the part of all these to waive the
objection or forfeiture, and that if the local officers, the
supreme officers and the policy-holders agree to waive the
objection or forfeiture, and receive money on that agree-
ment, the waiver is valid and the beneficiary can recover.
This holding is now reversed without conceding that the
law is changed, but with a solemn statement that we ad-
here to our former decisions. The attempted distinction
that the disqualification of a convict or saloon-keeper to
become a member cannot be waived, while the disqualifica-
tion to remain a member can be waived, is a distinction
without a difference, and cannot be relied upon by intelli-
gent business men, and is so clearly without any basis in
these contracts of membership that the profession will not
be justified in relying upon it as settled law of this state in
advising their clients in the adjustment of their claims.

I am not mow attempting to discuss the question
whether it would be more reasonable and logical to hold
that such forfeitures cannot be waived than to hold that
they can be so waived. Undoubtedly substantial reasons
can be urged for either position. Until the present case,
the theory has been that public policy favored the view
" that they can be waived. The constitutions and by-laws
of such associations are generally quite formidable docu-
ments, and, together with the certificate-of membership,
contain a multitude of provisions and requirements that
are well understood by the promoters of the association
and its supreme officers, but not always fully compre-
hended by those who accept such insurance and pay the
dues. The dues paid by the insured benefit all policy-
holders, and the policy-holders select the supreme officers
to represent and act for them. It is conceded that the
supreme officers are bound by notice to the local officers
who receive and forward the money paid by the certificate
holder. The majority opinion says that notice to the local
officers is notice to the supreme officers who receive the
money from them, and there is some reason to conclude
that the general policy-holders, who benefit by the receipt
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of these dues, should be held responsible for the acts of
the supreme officers whom they choose to conduct their
business for them. Notice to the local officers who remit
this money being notice to the supreme officers who receive
it, there is some reason for holding that notice to these
supreme officers is notice to the other policy-holders who
selected them and for whom they act, and that the waiver
of forfeiture by these supreme officers is waiver by their
superiors, the general policy-holders.

On the other hand, it may well be suggested that, the
association being mutual, and each policy-holder being in
a sense a partner with all others, their solemn agree-
ment among themselves that they shall not be liable to
contribute to the beneficiary of a convict in the peniten-
tiary or the keeper of a public saloon should be respected,
and ought not to be considered waived by receiving and
appropriating dues paid by the insured, when their con-
tract expressly provides that the receipt of such dues shall
not constitute such waiver.

But there should be certainty in the law, and one posi-
tion or the other should be adopted and adhered to, so that
all parties may know, or be advised, as to their rights.
The law, which heretofore was supposed to be definite, is
now most unfortunately rendered wholly uncertain.

LerTON, J. I think the opinion inconsistent with cases
cited in Judge Sedgwick’s dissenting opinion.

BUFFALO COUNTY, APPELLEB, V. KBARNEY COUNTY; JOEL
HULL, APPELLANT,

FirLep FEBRUARY 27, 1914, No. 17,274.

1. Counties: BripGE REPAIRS: LIABILITY: LAW GOVERNING. The lia-
bility of counties, which are separated by a stream, for repairs
of a bridge over such stream, when there is no contract between
the counties, is fixed by the statute existing at the time the re-
pairs are made. State v. Kearney County, 12 Neb. 6.
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2. : : . In such case the fact that the
bridge was bullt before the statute which fixes the liability of the
counties was enacted is immaterial, as it is within the power of
the legislature to change the statute governing the liability of
the counties for repairs thereafter made.

APPEAL from the district court for Kearney county:
HARRY S. DUNGAN, JUDGE. Affirmed.

Joel Hull, M. D. King, J. L. McPheely and Brown, Baaz-
ter & VanDusen, for appellant.

E. B. McDermott and H. M. Sinclair, contra.

SEDGWICK, J.

The county of Buffalo filed a claim with the county board
of supervisors of the county of Kearney for one-half of
the costs of repairs upon a bridge over the Platte river,
which separates the two counties. The claim was allowed
by the county board, and Joel Hull, as a citizen and tax-
payer of Kearney county, appealed to the district court
for that county. Upon trial to the court without a jury,
the court found in favor of the plaintiff, Buffalo county,
and entered a judgment accordingly, and the said Joel
Hull has appealed from that judgment to this court.

The bridge is the same as was involved in State v. Kear-
ney County, 12 Neb. 6; Buffalo County v. Kearney Coun-
ty, 83 Neb. 550; 'Buﬂ”alo County v. Hull, 93 Neb. 586. In
the case at bar the repairs were made in 1907 and 1908.
So far as we can see, the question which it is now sought
to present to this court was determined in each of the
two cases last above cited. The appellant, however, con-
tinues to insist that, since the bridge was built in 1874,
and was built wholly by Buffalo county, when there was
no statute fixing the liability of counties separated by a
stream for the construction or repairing of bridges over
such stream, and because the bridge is used, as he says,
more by the people of Buffalo county than by the people
of Kearney county, and there have been changes in the
settlement of both counties, and various people have pur-
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chased and improved property in Kearney county, relying
upon the obligation of Buffalo county to maintain this
bridge, that for all these and similar reasons some sort of
contract has arisen, not very clearly defined in the briefs,
by reason of which the legislature of the state has no
power to regulate by subsequent legislation the liability
of the respective counties in the maintenance of the bridge.
In the case last cited the law was stated in the syllabus:
“The liability of adjoining counties for repairs of a bridge
over a stream between them is fixed by statute, and it is
within the power of the legislature to alter or amend the
statute in that regard. The conditions and extent of the
liability depend upon the statute in force when such re-
pairs are made and the liability incurred.” This state-
ment of law is not discussed in the briefs. The appellant
appears to ignore it as not applicable. We are still un-
able to see why it is not applicable, and why it does not
dispose of the matters presented by the appellant in the
brief. A county is a political subdivision of the state,
created by the legislature; it is wholly the creature of the
legislature, and its powers and rights and liabilities are
fixed by the statute, and are subject to change by the legis-
lature from time to time. The statute in force when these
repairs were made provides that a bridge over a stream
which separates two counties, and which was built by one
of the counties, must be repaired jointly by the two coun-
ties, and no reason is suggested in the brief why this is not
valid legislation.  Buffalo County v. Hull, supra, and
cases there cited. No such statute existed when the re-
pairs were made which are considered in State v. Kearney
County, 12 Neb. 6, and the court there decided that Kear-
ney county was not liable for such repairs. The court,
however, in that early case, relating to this same bridge,
adopted the principle that the liability of the respective
counties depended upon the statutes existing at the time
the repairs were made. Laws 1879, p. 142, amendatory
of ch. 47, Rev. St. 1866, which fixed the liabilities of ad-
joining counties under such circumstances, was quoted
in the opinion, and the court said: “In 1881, section 88
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was amended, limiting its application to bridges which
have been built, or may hereafter be built by co-operation
of two counties separated by a stream. Its provisions,
therefore, do not apply to the bridge in question.” The
statute does not create a contract between the citizens
of respective counties and the rights of respective counties
in no sense depend upon a contract, but depend upon the
law of the state existing at the time the repairs were
made. The matter rests with the legislature, and if the
present law is unjust or unfair in any respect, as the ap-
pellant insists, the remedy is with the legislature. All of
the matters discussed in the brief, so far as we can see,
depend upon this question.

The district court appears to have followed our for-
mer decisions, and its judgment is

AFFIRMED.

SUSAN INGLEHART, APPELLEE, V. OMAHA & COUNCIL BLUFFS
STREET RAILWAY COMPANY, APPELLANT.

Foep FeBrUARY 27, 1914. No. 17,397.

1. Carriers: INJURY To PASSENGER: EvVIDENCE oF CusToM. The evi-
dence was conflicting as to whether the defendant's car had
stopped at a certain place before the plaintiff had attempted to
alight therefrom. The defendant furnished evidence tending to
show that this was not the regular nor proper stopping place, and
that the car was not stopped there on this. occasion, but plain-
tiff attempted to alight from the car while it was in motion. Held, ‘
That evidence that defendant’s cars frequently stopped to allow
passengers to alight at the place specified was competent as bearing
upon the probability of plaintiff’s evidence that the car had stopped
before she attempted to alight, and that such evidence should be
considered by the jury, although it was not sufficient to prove a
uniform and established custom.

2. Appeal: INSTRUCTIONS: NONPREJUDICIAL ERROR. In such case it
would be erroneous to instruct the jury that they must determine
the competency of such evidence, but the error would be without
prejudice to the defendant. To reject such evidence would be
prejudicial to the plaintiff only.
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APPEAL from the district court for Douglas county:
WiILLIAM A. REDICK, JUDGE. Affirmed.

John L. Webster and W. J. Connell, for appellant.

Brome & Brome and W. C. Fraser, contra.

SEDGWICK, J.

The plaintiff recovered a judgment against the defend-
ant in the district court for Douglas county for damages
caused, as she alleged, by the negligence of the defendant,
whereby she was thrown down and injured in attempting
to alight from one of defendant’s cars. The plaintiff noti-
fied the conductor that she wanted to leave the car at the
intersection of Fortieth and Hamilton streets, in the city
of Omaha, and she alleged that defendant stopped the car
upon the curve at a point where it was customary and
usual to stop for the purpose of permitting passengers to
alight therefrom, and that while she was in the act of
alighting from the car defendant’s servants “suddenly
started said car forward, throwing plaintiff to the street.”
The defendant denied that the car had come to a stop, and
alleged that plaintiff “stepped from the running-bhoard to
the street while the said car was rounding the curve at
Fortieth and Hamilton streets, * * * and before said
car had reached the regular stopping place at the far side
of said intersection.”

The defendant presents two assignments of alleged error
in the brief: First. “The court erred in receiving evi-
dence tendered by the plaintiff tending to show that the
north-bound cars sometimes stopped while rounding the
curve on Fortieth and Hamilton streets for the purpose of
permitting passengers to alight therefrom.” Second. “It
was for the court to decide on the defendant’s objections
to the admissibility of said evidence whether the evidence
was competent, material or relevant. It was error for the
court to rule that the evidence was competent, relevant
and material, and afterwards instruct the jury that it
might or might not attach any weight to the evidence, or
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that the jury might decide whether the evidence was rele-
vant or material to any point at issue in the case.”

We think that the evidence complained of was properly
received. The principal question was whether the car
was stopped upon the curve. The plaintiff contended that
she was attempting to leave the car while the car was
stopped, and the defendant answered with the contention
that the car was not stopped on the curve, and that plain-
tiff was attempting to alight while the car was in motion.
There was a sharp conflict in the evidence upon this dis-
puted point. While evidence that the car frequently
stopped at that point for the purpose of allowing passen-
gers to alight would not of itself prove that it did so
upon this occasion, still in view of the defendant’s evi-
dence that the car had not yet arrived at its proper stop-
ping place, the evidence complained of had a bearing upon
the probability of plaintiff’s evidence that the car had
stopped at the point when she attempted to alight. See,
Norfoll: & A. T. Co. v. Rotolo, 195 Fed. 231, and cases
there cited.

The instruction complained of in the second assign-
ment of error was as follows: “Whether or not the cus-
- tomary place of stopping the cars at Fortieth and Ham-
ilton streets was at the entrance of the curve, at some
point on the curve, or beyond the curve on Hamilton street,
is not material in this case upon the question whether or
not defendant was negligent. * * * But the evidence
upon the question of the customary stopping place may
be considered by you with the other evidence in determin-
ing whether or not the car stopped before plaintiff at-
tempted to get off, if in your judgment it has a bearing
upon that question.” If we should consider that this in-
struetion submitted to the jury the question of the com-
petency of the evidence, which is by no means clear, still
the instruetion was without prejudice to the defendant.
If the jury rejected the evidence “of the customary stop-
ping place” as having no bearing upon the fact in dis-
pute, this might be prejudicial to plaintiff, but not to de-
fendant. It is suggested that the evidence was not suffi-
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cient to prove the custom. It is said that “to establish
custom of stopping on the curve the evidence must show
that such habit of stopping upon the curve was general
and uniform.” The rule as thus stated is not applicable
to this case. There was evidence from which the jury
might find that the defendant’s cars were generally
stopped upon the curve when passengers along Fortieth
street desired to leave the car at Hamilton street, and,
if they so found, that fact would tend, to corroborate
plaintiff’s evidence.

There are no errors assigned in the brief which re-
quire a reversal, and the judgment of the district court
is :

ATFFIRMED,
Fawcerr, J., dissenting.

I cannot give my approval to instruction No. 8, given
by the court, and I think the verdict is so contrary to
the greai weight of the evidence that the case should be
submitted to another jury.

HAMER, J., dissenting.

The plaintiff and appellee, Susan Inglehart, fell and re-
ceived a severe injury while alighting from a street car at
the intersection of Fortieth and Hamilton streets in the
city of Omaha. She brought an action to recover damages
for the injury so received, and’obtained a judgment against
the Omaha & Council Bluffs Street Railway Company for
$3,000. The negligence charged against the street rail-
way company was the starting of the car while the plain-
tiff was in the act of alighting. A short review of the evi-
dence may enable us the better to consider the two points
which we conceive to be in the case: (1) Whether .the
testimony tending to establish that the cars stopped on
other days before the injury on the curve, or anywhere
around the curve, and before the far side was reached, is
material touching the alleged negligence of the company.
(2) Whether instruction No. 8, given to the jury upon
the court’s own motion, was prejudicial to the defendant.
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The plaintiff testified that she was 57 years old; that
she resided at No. 3861 Charles street; that she became
a passenger on one of the defendant’s cars on Sixteenth
and Dodge streets, northwest bound, to get off at Fortieth
and Hamilton streets; that before reaching the street in-
tersection she motioned the conductor and told him that
she wished to get off at Hamilton street and Fortieth;
that when the car came up to Fortieth street it stopped
on the curve, and that she got up and walked across the
car to the running-board, stepped out on the running-
board, “and, as T was making my first step to the ground,
they started the car, and I fell.” The plaintiff was per-
mitted to testify that the cars stopped as often on the
curve as “they did down straight. They had no regular
place of stopping when they came down on the line. I
have got off just as often on that curve as I have down
the other way.” She then testified that she had frequently
left the cars when they stopped on the curve at the place
where she left on the day she was injured. On cross-ex-
amination she testified that the usual place for the car to
stop was after it got around the curve, but that it stopped
just as often on the curve as it did when it got around it.
‘As a result of the fall her left hip bone was broken, and
she was put to expense, and was confined to her bed for
about twelve weeks, and afterwards was compelled to use
crutches.

Price Warren, a witness for the plaintiff, testified that
he saw the accident, and that, when the plaintiff stepped
out onto the running-board, the car started and threw her
off. Three other witnesses for the plaintiff seem to have
seen the accident, but they were unable to testify to more
than the fact that they saw the car come to a stop and
saw the plaintiff lying on the pavement. Dr. David A.
Medders testified that he saw the plaintiff get off the
car, and that she did not get off until the car came to a
stop, but he did not see her fall.

The defendant company produced a number of wit-
nesses who testified to facts more or less material. Mrs.
Nelson testified: “We were going very slow, and she steps
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off the car and fell.”” David M. Potter testified that the
conductor said to the plaintiff: “Wait until the car
stops.” Mrs. Curry testified that the conductor “hollored
out, ‘Wait a minute; ” that the plaintiff halted, and then
she made no other attempt, and the car was still moving,
and he called out the second time, “Wait a minute;”’ that
“she had made a step off, and down she fell.” Charley
Haverstroh testified that, when the car was just enter-
ing “on them cobble stones, why, she kind of stepped on
the running-hoard, and then she fell kind of backwards;”
that the car was moving when she went off, and that it had
not stopped up to that time. W. A. King, the motorman,
testified that he saw her on the running-board just about
to step off, and that he saw her step off; that the car was
moving at the time, and that it had not stopped up to the
time that she stepped off. J. A. Rogers testified that he
saw her get off the car; that the conductor said to her,
“Wait until the car stops;’ that she was then standing
on the running-board of the car; that the car had not
stopped up to that time, and that it was going very slowly.
Stafford J. Flowers, the conductor, testified that he said
to the plaintiff, “Wait a minute, please;”’ that she then
stopped, and that in about half a minute “she made an-
other step and stepped right off.” Mrs. Eva Wagner testi-
fied that the north-bound cars were in the habit of stop-
ping to discharge passengers “on the curve.” Mrs. Ma-
bel Lavender testified that the cars stopped anywhere
around that curve—as often on the curve or south of it
as west of it. William G. Davidson testified that the cars
were in the habit of stopping “on that curve and over the
curve and on this side of the curve.” Mrs. Minnie Goden-
schwager testified that the cars stopped “at the curve and
beyond, and sometimes before. I have got off at all three
places at different times.” Mrs. L. W. Damon testified
that she got off “just as often before the car came to the
curve as beyond the curve, or on the curve.” Mrs. Fred-
erick Godenschwager testified that the car stopped at dif-
ferent places. “I have got off myself at different places,
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before the curve, and after the curve, and the regular
stopping place, a good many times.”

To the testimony of the witnesses concerning the fact
that the car frequently stopped on the curve for the pur-
pose of permitting passengers to alight, the defendant ob-
jected, on the ground that the testimony was irrelevant,
immaterial and incompetent; that said testimony had a
tendency to divert the minds of the jury from the real act
of negligence, that is, whether the car started while the
plaintiff was in the act of alighting from the car. These
objections were all overruled.

It is uncontroverted that the car was going when the
womaen got off. If her fall is to be attributed to the
fact that the car was going when she got off, then we are
_brought to consider whether the car had simply kept on
going, or whether it had actually stopped and then started
again. If it was a custom to stop at the place where
the plaintiff got off, and that fact was proved, it would
tend to corroborate the plaintiff’s testimony that the car
did stop just before she got off, because it would make it
appear to be probable. If the evidence shows that it some-
times stopped there, or in that immediate vicinity, then,
on the doctrine of chances, that would make it seem prob-
able that it may have stopped there this time, and, owing
to the uncertainty of the direct testimony, which is in
conflict, this is of some slight probative value. If of such
value, it was right to admit it. Unless the car stopped,
it could not have started again. So it is most material
to show that it did stop. If there is a failure to establish
the necessary fact that the car stopped, then the plaintiff
cannot recover. It is the stopping of the car and its start-
ing up again, if shown, that together put the defendant
on trial for negligence. In Norfolk & A. T. Co. v. Rotolo,
195 Fed. 231, it is held that testimony of custom to stop
cars and discharge passengers at a particular point is ad-
missible, as it tends to prove that the car did stop at that
point. It was therefore not error to permit the introduc-
tion of evidence that the car had before been allowed to
stop on the curve.
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The eighth instruction is as follows: ¢‘“Whether or not
the customary place of stopping the cars at Fortieth and
Hamilton streets was at the entrance of the curve, at some
point on the curve, or beyond the curve on Hamilton
street, is not material in this case upon the question
whether or not defendant was negligent; the question for
Your decision is whether the car upon which plaintiff was
riding came to a full stop at some point before plaintiff
attempted to step to the street (if it did so stop), and
whether it started up again while plaintiff was alighting,
and she was thereby injured. If you answer all these ques-
tions in the affirmative, your verdict should be for the
plaintiff ; if plaintiff attempted to alight while the car was
in motion, she cannot recover, and your verdict should
be for the defendant. But the evidence upon the ques-
tion of the customary stopping place may be considered
by you with the other evidence in determining whether or
not the car stopped before plaintiff attempted to get off,
if in your judgment it has a bearing upon that question.”
Up to the last sentence we do not discover anything wrong
with the foregoing instruction; but the last sentence seems
to give a wide, rough and uncultivated field of action to
the jury. It is in the highest degree stimulating. That
sentence seems to minimize the evidence touching where
“the customary stopping place” may have been, but it is
one of those soft coddling sentences calculated to do an
infinite amount of harm. When the jurors are told that
they are given permission to exercise their judgment as
to whether certain evidence bears upon the case, the
learned judge accidently gave to the jury the permission
to pass on a legal question, and to exercise their knowl-
edge as lawyers or their imagination as men; the knowledge
they did not have. Their imagination was probably
unlimited, and certainly untrammeled. It was for the
learned judge to say whether this evidence concerning the
customary stopping place had a bearing upon the case.
This was one of the very material things in the case, and
to say to the jury that they might determine about it was -

to abdicate the place of judge and give it to the jury.
95 Neb. 20
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It cannot be said that such an error as this may not
have prejudiced the rights of the defendant. Boston &
A. R. Co. v. O’Reilly, 158 U. 8. 334. Nor is it necessary
to be able to see what the effect of this instruction may
have had upon the jury. It was clearly the right of the
defendant to have his case go before the jury without be-
ing encumbered with illegal or irrelevant matter, and this
instruction told the jury that they might consider this
matter if they thought it had a bearing in determining
whether or not the cars stopped before plaintiff attempted
to get off. They were to make any such use of it as they
saw fit. This was error of a prejudicial character. Mewia
v. Oliver, 148 U. 8. 664. ' '

This instruction, in effect, said to the jury: ¢“This evi-
dence is material. You are authorized to treat it as such,
and you will say just how far it shall control your action
and what you will do with it.” In Odell v. Story, 81 Neb.
442, the second paragraph in the syllabus reads: “A judg-
ment will be reversed for the reception of improper evi-
dence where it is probable that such improper evidence
influenced the verdict of the jury.”

In National Biscuit Co. v. Nolan, 138 Fed. 6, it is said
in the body of the opinion: “Error presumptively works
a prejudice to the party against whom it was committed,
and this presumption is only overcome when it appears
beyond a doubt that the error challenged did not prejudice
and could not have prejudiced the complaining party.”
Very many authorities are cited in the opinion in support
of this proposition. See, also, Garthwaite v. Bank of Tu-
lare, 123 Cal. 132; Inhabitants of Wayland v. Inhabitants
of Ware, 109 Mass. 248; Langston v. Southern E. R. Co.,
147 Mo. 457; United States v. Honolulu Plantation Co.,
122 Fed. 581; Gilmer v. Higley, 110 U. S.-47.

It is said in the brief of counsel for the defendant:
“There is affirmative evidence in the case at bar that said
testimony was prejudicial, by reason of the fact that the
jury accepted the testimony of the plaintiff and one other
- witness, coupled with this incompetent and irrelevant tes-
timony, as proof that the car started while plaintiff was
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in the act of getting off, as against the testimony of seven
witnesses that the plaintiff got off the car before it had
come to a stop, and that the car did not start while she
was in the act of getting off.”” No one may say, and per-
haps no one may know, whether it was the evidence or
instruction that brought about the verdict. Although the
evidence seems to be of very slight probative value, so long
as it has any value there is perhaps no good objection to
its introduction. It made the woman’s testimony seem
probable. It made a different fact happening at a differ-
ent time evidence of that which is claimed to have hap-
pened today. That the car was stopped and then started -
again was the material fact. Where it stopped was only
an incident, but part of a possible truth tending to cor-
roborate the plaintiff’s statement. We observe the most
objection to the instruction. It said to the jury that they
could determine what bearing the evidence had touching
the customary place of the car stopping. That was an im-
portant factor in the case. WWhether the car was stopped
and then started again when the woman attempted to get
off was the main question. No one may know what the
jury concluded about it. We do know that the jury ren-
dered a verdict against the defendant. Who may say that
the jury may not have said to themselves: “Of course,
that means that the car stopped before the plaintiff at-
tempted to get off. We are to determine what bearing the
evidence touching the question of the customary stopping
place has in the case, and we are going to determine that
it-shows that that car was stopped and then started again,
and we are going to do it under this instruction which
allows us thus to do what we like.” By this instruction
the judge seems to have turned the jurors loose to do what
they saw fit about the car stopping on the curve at prior
times. The judge said, in effect: “You may ignore that
evidence if you want to.” But at the same time he said,
in substance: “If you believe that that evidence has a
bearing on the case, you will consider it.”” When he let
the evidence in he, by that act, said to consider it. When
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he gave the instruction he said: “Do as you like.” His
conduct is irreconcilable. It must have confused the jury.

When the court overruled the defendant’s objections
and held that the jury might consider the evidence relat-
ing to the usual stopping place, and so instructed the
jurors, then that evidence was before them, in a way, for
all purposes, and especially for the purpose of emphasiz-
ing that the car stopped before the plaintiff got off, and
therefore that it must have started up again. When the
jury were told that they might consider the evidence touch-
ing the stopping of the car before it reached the far side,
if they thought it had a bearing on the case, was that in
effect telling them that because they so thought, if they
did so think, they might find for the plaintiff? Could
the jury fail to interpret it in any other way? Was this
- not equivalent to telling the jury that the defendant was
negligent? And therefore, inferentially, did not the court
tell the jury that the defendant was liable for the damage
sustained? We think it follows that the court erred in
the form and substance of the instruction which it gave
to the jury. They were licensed by the instruction to give
it such a bearing, and as much of a bearing, as they liked.
“But in trials by jury it is the province of the presiding
judge to determine all questions on the admissibility of
the evidence to the jury, as well as to instruct them in the
rules of law, by which it is to be weighed. Whether there
be any evidence or not is a question for the judge; whether
it is sufficient evidence is a question for the jury.” 1
Greenleaf, Evidence (16th ed.) sec. 8le.

In Nickey v. Zonker, 31 Ind. App. 90, the court said:
“The question of whether the evidence is material is for
the court, and all the evidence which the court decides
is material must be considered by the jury with due re-
gard to the credibility of the witnesses. * * * The ques-
tion of whether evidence is material is a question of law,
the determination of which, in a civil action, is solely with
the court.”

In Clark v. McAtee, 227 Mo. 152, 190, an instruction,
which read as follows, was declared erroneous: “And if
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the jury find from the greater weight of all the competent
cvidence in the ‘cause that said allegations of plaintiff
are correct, then their verdict must be for the plaintiff.”
The court said: “The hornbooks lay down the rule to be
that it is the province of the court, and not that of the
jury, to determine the competency of evidence offered ; and
that, when evidence is admitted, it is the duty of the jury
to consider and weigh and give to it such credence as they
may deem proper; but the jury has no right to decide upon
the competency of testimony admitted by the court, as this
instruction clearly authorized it to do.”

In Bell v. Skinner, 134 Ia. 298, 310, an instruction was
so phrased as to leave it to the jury to decide whether
they would attach any weight to certain evidence which
the court had ruled to be material and relevant. The court
said: “Without taking time to discuss these propositions,
we will say that the materiality of the facts is a matter
for the court alone, and the jury is bound to assume that
any fact or circumstance allowed in evidence by the trial
court is material and entitled to consideration.”

In Slappey v. Sumner, 136 Ga. 692, the court referred to
certain evidence, and said: “If any admissions have been
testified to before you as having been made as to any mat-
ters material to the issues in this case, I charge you that
admissions should be scanned with care and are to be con-
sidered, if at all, by you in determining the truth or falsity
of the issue to which such admission may or may not re-
late.” It was said the use of the words ‘“‘if at all” might
have had a tendency to mislead the jury into the belief
that they might have arbitrarily declined to consider the
admission, and it would have been better to omit them.

If the testimony was legally competent, yet nevertheless
the defendant was prejudiced by instruction No. 8. To
hold otherwise would be equivalent to saying that the court
might instruct the jury that they might or might not con-
sider competent or relevant testimony, just as they pleased.
Of course, the result of such instructions would be to nul-
lify and render useless the ruling of the court that the
evidence was competent and relevant, and it would be
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equivalent to saying to the jury: “You are the judges of
the law, as well as of the facts.” It is unfortunately true
that a modest judge is often deferential to the jury and in-
clined to flatter the jurors touching the responsible posi-
tion which they hold. He should not be allowed to do
this at the expense of the litigant, however tempting the
tendency may be to say sweet things to willing listeners.

While the district court was seemingly desirous of min-

imizing the effect of what it said in the last sentence of
instruction No. 8, no one may know the extent to which
-this sentence influenced the jury. dJurors are often men
of character and force in the community, and sometimes
they are ready to go a long distance around the judge
if they have a little excuse to do so. In this case the
sentence in question gives them the excuse. We do not
feel like indulging the presumption that the judgment must
be right notwithstanding an erroneous and misleading
instruction.

In Borkenstein v. Schrack, 31 Ind. App. 220, it was said
in the body of the opinion “that * * * erroneous in-
structions are presumed to have had an influence on the
jury, until the contrary is shown.”

In Royal Neighbors of America v. Wallace, 66 Neb. 543,
the third paragraph in the syllabus reads: “Where, in
an action upon a life insurance policy, by the instruec-
tions of the court the jury are left at liberty to disre-
gard all representations as immaterial to the risk, it is
prejudicial error, requiring the reversal of the case.” The
assured in the application had answered the question
whether he had ever had hemorrhages by saying “No.”
The court in an instruction submitted to the jury whether
this representation was “material to the risk.”

The plaintiff and one of her witnesses testified that the
car stopped on the curve, and that the plaintiff then under-
took to step from the car, which immediately started
again and threw her to the ground. Seven witnesses tes-
tified for the defendant, that the car did not stop, that it
continued to move slowly, and that the plaintiff stepped
from the care while it was moving. Other witnesses testi-
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fied on behalf of the plaintiff, that on prior occasions they
had seen the car stop-on the curve, and before it reached
the curve, and after it reached the curve, and before it
reached the far side, although the far side was the cus-
tomary stopping place. Of course, the purpose of this last
evidence was to corroborate the probability of the truth
of plaintiff’s statement that the car had stopped on the
curve and then started again just as she stepped off. When
the evidence touching this matter was admitted by the
court, it was, by the mere fact of such admission, declared
to be competent; but when the jury were told in instruc-
tion No. 8 that the evidence “upon the question of the
customary stopping place may be considered by you with
the other evidence in determining whether or not the car
stopped before the plaintiff attempted to get off, if in
your judgment it has a bearing upon that question,” the
jury were left by the court to declare whether this evi-
dence was competent or incompetent, and they did this
at their own election, and therefore this instruction must
have confused them; it clearly surrendered to the jury
the question of determining the law of the case for them-
selves and applying it as they saw fit, and it was therefore
erroneous and prejudicial. _

I am of the opinion that the verdict is against the weight
of evidence, and, in any event, the trial court abdicated
the place given it by our laws and our method of proced-
ure and gave the jury unbridled license.

STANDARD BRIDGE COMPANY, APPELLEE, V. KEARNEY
CoUNTY ; JOEL HULL, APPELLANT.

Frnep FeBrUARY 27, 1914. No. 17,613.

1. Counties: CoNTRACTS: RATIFICATION. County commissioners have
power to ratify a contract made in behalf of the county by a mem-
ber of the board, if it had power to enter into such contract and
had power to authorize the member to execute the same in behalf
of the county.
















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































