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Jacoby v. Prudential Ins. Co.

S. W. JACOBY, ADMINISTRATOR, APPELLEE, V. PRUDENTIAL
INSURANCE COMPANY OF AMERICA, APPELLANT,

Firep OcrosEr 17,1913. No. 17,216,

1. Insurance: APPLICATION: FRAUD: REVIEW. Where the question as
to the truth or falsity of the answers made by the assured in an
application for a policy of life insurance are submitted to a jury
upon conflicting evidence, and under proper instructions, and
their finding is that the answers were not false or fraudulently
made, the verdict will not be set aside, unless it is found to be
clearly wrong.

2. Instructions examined, and found to be, as applied to the evidence,
a fairly correct statement of the law.

APPEAL from the district court for Box Butte county:
JAMES J. HARRINGTON, JUDGE. Affirmed.

Eugene Burton and William Mitchell, for appellant.

B. F. Gilman, B. F. Swisher and Lloyd H. Brown,
contra,

BARNES, J.

Action on a policy insuring the life of Michael T..
Jacoby for the sum of §2,000, brought by 8. W. Jacoly,
as administrator of the estate of the insured, against the
Prudential Insurance Company of America. A trial to a
jury in the district court for Box Butte county resnulted
in a verdict for the plaintiff, on which judgment was en-
tered, and the defendant has appealed.

The petition was in the usual form, and the answer in-
terpored two defenses: Tirst, that the first preminm for
which the policy was issued was not paid; second, that the
answers of the assured in the application for the policy,
and on which it was based, were false and were fraudu-
lently made; that they were warranties, without which the
policy would not have been issued, and it was therefore
void. It was also contended that, if the answers in ques-
tion were not warranties, they were representations ma-
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terial to the risk, which were relied on by the defendant,
and without which the policy would not have been issued;
that they were false, fraudulent and untrue, and there-
fore the policy was rendered void. The question of non-
payment of the first premium seems to have been aban-
doned. Tt is not referred to in appellant’s brief or argu-
ment, and therefore will not be considered in this opinion.

It appears that the policy in suit was issued on the 30th
day of April, 1904, and by agreement was dated as the 2d
day of February of that year. The application for the
policy was made on the 25th day of April, 1904, and in
the application one question put to the assured was:
«Ifave you ever nsed malt or spirituous liquors to excess?”’
To this question the assured answered, “Xo0.” Then fol-
lowed the question: “State the quantity you used each
day of malt liquors, wines, spirits?” Answer, “None,
none, none.” To establish the falsity of the above an-
swers, defendant produced several witnesses whose testi-
mony tended to prove that the assured was addicted to
the use of intoxicants, and it was claimed that when the
assured died he had under his head an empty bottle
which smelled of intoxicating liquor. It must be observed,
however, that very few, if any, of the witnesses ever saw
the assured drink any intoxicating liquor; but it scems
to have been the opinion or impression of those witnesses
that he had been frequently intoxicated. None of them
could testify to more than twice when it was claimed by
them that the assured was under the influence of intoxi- .
cating liquors. It may be conceded, however, and we
think the testimony fairly establishes, that the assured
was somewhat intoxicated on one occasion in October,
1903.

On the other hand, James Graham, in whose store the
assured worked as a butcher or meat-cutter from Novem-
ber, 1903, to within two weeks of his death, testified, in
substance, that Jacoby was employed by him at the time
he signed the application for insurance, and had been in
lis employ for nearly six months; that Jacoby worked for
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him continuously up to within two weeks of June 10, 1904 ;
that during all of that time he never knew of Jacoby tak-
ing a drink.

Al Wiker, one of the defendant’s witnesses. was night
marshal at Alliance, Nebraska, from May, 1903, to June
or July, 1904 He testified that during that time he saw
Jacoby intoxicated once in the summer or fall of 1903,
and once in 1904, but that he never saw him take a drink
in his life,

Edwin O’Donnell, one of plaintiff’s witnesses, testified
that Michael L. Jacoby worked for him in his butcher-
shop from December 6, 1902, until March 31, 1903 ; that he
had occasion to observe Jacoby’s habits, and that he was
a temperate man; that the only time he ever saw him
drink anything was cccasionally on Saturday nights after
he had finished work, between 11 and 12 o’clock, when he
and Jacoby would drink a bottle of beer and eat a dish of
oysters together; that on those occasions Jacoby never
drank more than one bottle of beer; that he never laid off
during the time he worked for this witness; that he never
saw Jacoby drunk, although he saw him every day during
that period of time.

John Leith, one of plaintiff’s witnesses, testified that
Jacoby worked for him on his farm from July to Novem-
ber, 1903, and that he did not drink while in his employ,
or at any other time, as far as he knew; that he saw him
nearly ‘every time he went to town, and that he never saw
him drunk or drinking any intoxicating liquor.

It appears from the testimony that little was known of
the assured prior to about three years before his death, -
when he came to Alliance. It also appears from the testi-
" mony of the witnesses Graham, O’Donnell and Leith that
from December, 1902, until the time of his death, with the
exception of a short period in the summer of 1903, de-
ceased was employed and worked steadily without losing
any time, was absolutely and strictly a sober man, not
addicted to the use of intoxicating liquors to any extent:
and it must be observed that these men were in a position
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to see and know Jacoby, and had every opportunity to
observe and know his habits with reference to the use of
intoxicating liquors. The witness Graham testified that
the deceased did not drink at all while in his employ. It
was during the time he was employed by Graham that he
signed the application, and when he made answer to the
question as to the quantity of malt, wine and spirits he
used each day he truthfully answered, “Nomne.” The tes-
timony of Graham was supported by the evidence of
Henry Blumb, who worked with Graham while Jacoby
was employed by Graham.

In addition to this testimony, Doctor L. W. Bowman,
who was in the employ of the defendant insurance com-
pany as medical examiner, gave testimony touching upon
the question of the truthfulness of Jacoby’s answer to the
question that he had never used malt or spirituous liquors
to excess. In answer to questions asked Doctor Bowman,
he testified that he made a thorough physical examination
of Jacoby, and certified all statements in his report to be
true; that his examination was made on April 25, two
months before Jacoby died; that he had known Jacoby
for two years; that he had no reason to suspect him of in-
temperate habits; that he found nothing wrong at all
with his heart; that his nervous system was perfect, and
he found no signs at all of excessive use of intoxicating
liquors; that he found him free from all mental and physi-
cal defects, and in good health, and passed him as a. first-
class risk.

Considering this case in the light of the evidence, we
are of opinion that the jury were justified in finding that
the answers of the assured were not untrue, false or fraud-
ulent. ’ ‘

Complaint is made of the third and fifth paragraphs of
the instructions given by the trial court to the jury. By
instruction No. 3, the jury were told, in substance, that
the only questions presented for their consideration were:
Did the deceased ever use wine or spirituous liquors to
excess prior to the time of making the application for the
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policy on which this action was brought? or did he use
some quantity of either malt liquors, wines or spirits daily
at the time of making said application? and if they found
that the deceased prior to the time he made said applica-
tion had used malt or spirituous liquors to excess, or some
quantity each day of either malt liquors, wines or spirits,
the plaintiff could not recover. But if the defendant had
failed to establish all of those facts by a preponderance of
the evidence, or if the evidence as to those facts should be
equally balanced or preponderate in favor of the plaintiff,
then their verdict should he for the plaintiff. By instruc-
tion No. 5, the jury were told that if they should find from
the evidence that the deceased did not, prior to the time
of making the application for insurance, use malt, wine or
spirituous liquors to excess, and at the time he made said
application he did not use any quantity each day of cither
malt liquors, wines or spirits, the fact that the deceased
may have used either wines, malt or spirituous liquors,
either daily or to excess after the policy was issued, would
not relieve the defendant company from liability. We
think these instructions could hardly be misunderstoodl.
The question at issue seems to have been fairly submitted
to the jury, and the appellant’s criticisms of the instruc-
tions are not merited.

Therefore, following the rule announced in Kettenbach
r. Omaha Life Ass’n, 49 Neb. 842, Omaha Life Ass’n .
Kettenbach, 55 Neb. 330, and Avtna Ins. Co. v. Simmons.
49 Neb. 811, the judgment of the district court is

AFFIRMED,

LerTox, RosE and SEDGWICK, JJ., not sitting.



VoL. 94] SEPTEMBER TERM, 1913. 427

Davies v. American Investment & Trust Co.

ELrA T. DAVIES ET AL, EXECUTORS, APPELLEES, V. AMERI-
CAN INVESTMENT & TRUST COMPANY, APPELLANT.

Frmep OcroBEr 17,1913. No. 17,314.

1. Taxation: FORECLOSURE OF LIEN: PUBLICATION OoF NoTicE. A district
court is without jurisdiction to render a default decree foreclos-
ing a tax lien where service upon the owner of the land is made
by publication only, the notice having been published only seven
times in a semi-weekly newspaper. Claypool v. Robb, 90 Neb. 193.

- Vo DECREE: RIicHT oF REDEMPTION. The payment
of all delinquent taxes, both before and subsequent to the entry
of a void tax foreclosure decree, with interest and penalties,
where the land is unimproved, is sufficient to meet the demands
of equity and enable the owner to redeem.

APPEAL from the district court for Lincoln county:
HANSON M. GRIMES, JUDGE. Affirmed.

William E. Shuman, for appellant,
E. H. Fvans, contra,

BARNES, J.

Action in the district court for Lincoln county to redeem
the northeast quarter of section 29, township 13, range 32,
cituated in that county, from the lien for taxes, and to
quiet the title thereto in the plaintiffs. A trial resulted
in a decree for the plaintiffs, and the defendant has ap-
pealed.

It appears that Ella L. Davies and Elliot L. Davies are
the heirs of Thomas J. Davies, deceased, and, together
with W. H. Warner, are executors of his estate; that as
such executors they commenced this action against the
American Investment & Trust Company and others, al-
leging in their petition that Thomas J. Davies, at the time
of his death, was the owner of the land in question; that
in the year 1901 Lincoln county commnienced an action of
foreclosure to subject the land to the lien for delinquent
taxes for the vears 1895 to 1900, inclusive. Service was
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had upon the defendant by publication. There was a
decree of foreclosure, and thereafter the land was sold to
Lincoln county. November 12, 1906, the county conveyed
the land to Edward R. Goodman, who subsequently, with
his wife, conveyed it to the defendant, the American In-
vestment & Trust Company; that the defendant and
grantors have paid all of the subsequent taxes upon this
land, and have been in possession of it ever since it was
scld by the county to Goodman. Some time after the
sheriff's deed conveying the land to Lincoln county had
been delivered, Thomas J. Davies, who held the title to
this land by an unrecorded deed .1t the time of the county
tax foreclosure suit, died, and the plaintiffs became ex-
ecutors of his estate. ’l‘lns ase was tried in the district
court upon a stipulation reciting the material facts in
question, and therefore nothing but questions of law are
involved in this appeal.

The record contains many assignments of error, but one
of which is necessary for a determination of this appeal.
Service of summons in the foreclosure tax suit was by
publication only, and it appears from the proof of publi-
cation that the published notice, a copy of which is in the
record, wax published in a semi-weekly newspaper, pub-
lished and in circulation in Lincoln county. The affidavit
recites: ‘“I'hat the notice, a copv of which is hereto at-
tached, was published in said newspaper for four consecu-
tive weeks, the first publication having been made on the
14th day of February, 1902, and the last on the Tth day
of March, 1902; that said notice was published in the
regular and entire issue of every number of said news-
paper daring the period and time of publication.” There
was no appearance by any one in the tax foreclosure suit,
and in this action the trial court found that the court had
no jurisdiction to render the tax foreclosure decree. It
is alleged that the district conrt erred in this finding,.

The question of the sufficiency of a ke notice which
was published in the same paper and-for the same length
of time was hefore this court in Claypool r. Robl, 90 Neb.
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193, and it was there held: “The provision of section 79
of the code that ‘the publication must be made four con-
secutive weeks’ is satisfied by a publication in a weekly
newspaper once in each week for four weeks successively.
But, where the notice is published in a paper having more
than one issue during the week, insertion of the notice in
each of the regular issues during the week is necessary to
a complete publication of the notice for that particular
week.” In the discussion of the question in the opinion
there appears the following: “It is clear that, if the pa-
per in which the publication was made had been published
weekly, a notice published on four Fridays would have
been sufficient. We think, however, that, while statutory
requirement is satisfied by publication in four successive
issues of a weekly newspaper, publication in the entire
number of issues for each week is necessary to constitute
a weekly publication in a paper having more than one
issue in each week. In other words, publication in all the
regular issues of the paper during the week, whether daily,
semi-weekly or weekly, is necessary to the complete publi-
cation of the notice for that particular week. Sterens v.
Naylor, 75 Neb. 325; Union P. R. Co. v. Montgomery, 49
Neb. 429; Union P. R. Co. v. McNally, 54 Neb. 112. In
the cases cited the publication was required to be ‘for’ the
time specified, but we think the decision in this case does
not rest upon that distinction, but on the thought that a
publication is not complete for any week, unless inserted
in every issue of the paper for that week. If we consider
each week as beginning on Sunday, the publication for the
first week was insufficient, since it did not appear in the
two issues of the paper; while, if we consider that each
week consists of seven days, beginning with the date of
the first publication, the notice is equally insufficient, since
there was a later issue of the paper in the last week of
publication in which the notice did not appear. Under
this rule, it is apparent that the notice was not published .
for four consecutive weeks. We are not unmindful of the
fact that a number of courts have held that under a sim-
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ilar statute a pubhcatlon in a daily or semi-w eel\]\ NEWS-
paper once in each week is sufficient, but this court has
always been inclined to construe with strictness the pro-
visions of the statute allowing constructive service.”

The question was before us again in Smith v. Potter, 90
Neb. 298, where the holding in Claypool v. Robb was af-
firmed. Smith v. Potter was again before the court, and
the opinion is found in 92 Neb. 39, where the former de-
cision was adhered to, but it was held that the testimony
showed that the notice in that case was sufficient.

It is contended by the appellant that the statements
contained in the affidavit, quoted herein, that the notice
had been published four consecutive weeks was conclu-
sive. Dut in the light of the subsequent particular facts
set, forth, giving the dates and the times of publication, we
think this contention is unsound. The statements con-
tained in the affidavit should be considered together, and
it fellows that, where the particular facts are stated, such
statement governs the general conclusion that the notice
was published for four consecutive weeks. Tt sufficiently
appears that the notice was only published seven times,
whereas it should have been published eight times in or-
der to complete the service.

It follows that the trial court was right in its finding
that the court was without jurisdiction to render the tax
foreclosure decree. This holding renders it unnecessary
for us to determine the other assignments found in the
record. It is proper, however, to say that the sheriff’s deed
was issued on the 21st day of July, 1902, and the county
sold the land to Edward . Geedman in November, 1906,
who recorded his deed, and in October, 1907, Goodman snld
the land to the defendant investment company. The de-
" cree is silent as to possession, and the land was unim-
proved. It is apparent, therefore, that the ten-year limi-
tation had not expired when this action was commenced.
The court required the plaintiffs to pay all of the taxes,
interest, penalties and costs as a condition of redemption.
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It follows that the judgment of the district court was
right, and it is therefore
AFFIRMED.

LerToN, ROSE and SEDGWICK, JJ., not sitting.

STATE OF NEBRASKA V. SEVERAL PARCELS OF LAND.

A. J. SEAMAN, HOLDER OF TAX CERTIFICATE, APPELLEE, V.
HuserT C. ROBERTSON, OWNER, APPELLANT,

F1Lep OcToBER 17,1913. No. 18,028,

1. Taxation: FORECLOSURE OF LIEN: CoRRE(TION OF DECREE. Under the .
provisions of chapter 75, laws 1903 (Comp. St. 1903, ch. 77, art.
IX), commonly called the “Scavenger Tax Law,” the district court
has the power to vacate a decree rendered by default which con-
tains void taxes, and enter a valid decree in lieu thereof, at any
time before the final confirmation of sale.

: REDEMPTION: INTEREST. In order to redeem a tract
of land which has been sold under the scavenger foreclosure
decree, the owner is required to pay the amount of the decree,
with interest at the rate provided for in the statutes relating to
scavenger tax sales.

ArpEAL from the district court for Douglas county:
ALEXANDER C. TrouP, JUDGE. Affirmed.

B. N. Robertson, for appellant,
Leavitt & Hotz, contra.

BARNES, J.

This is an appeal from a judgment of the district court
for Douglas county, confirming a sale of lot 2, block 458,
Grandview addition to the city of Omaha, for delinquent
taxes, under a decree in a scavenger foreclosure suit.

It appears that the action in which the decree was ren-
dered was commenced in 1904, and on the 21st day of
September of that year a default decree was entered. On



432 NEBRASKA REPORTS. [Vor. 94

State v. Several Parcels of Land.

the 27th day of February, 1905, the lot in question was
sold to the city of Omaha, and a certificate of sale was de-
livered to the purchaser; the city never assigned the cer-
‘tificate, and no further proceedings were had under the
decree until July 27, 1909, when the plaintiff asked leave
to have the decree set aside for the purpose of correcting
it and excluding therefrom certain void special taxes.
The city surrendered the certificate of purchase and had
the same canceled, and thereupon the court made the fol-
lowing order: “This cause came on for hearing upon the
motion of the plaintiff, represented by the assistant city
attorney of the city of Omaha, made in open court, for an
order to set aside the sale heretofore made and the de-
¢rees heretofore entered in this suit against the following
tract or numbers, to wit: * * * Tract No. 12,126, being
lot 2, block 458, (irandview addition, * * * all in the
city of Omaha, Douglas county, Nebraska, for the reason
that the said decrees herein with reference to each of said
tracts were entered by default and included therein void
taxes or special assessments, and for said reason confirma-
tion of sale cannot be had over the objection of the owner
of each of said tracts, and that, to obtain a valid sale
thereof, it is necessary to vacate the present sale and the
decree heretofore entered against each of said tracts. The
court, being fully advised in the premises, finds that for
the reasons stated therein the motion should be sustained;
and it is therefore ordered and adjudged that the sales
heretofore made and the decrees heretofore entered against
each of said tract numbers be, and the same hereby are,
vacated and set aside, and it is ordered that said case stand
for heaving with reference to each of said tracts.” On the
4th dav of August, 1909, the court entered hy default the
decree under which the sale in question was made. There
was no notice that the plaintiff would ask the court for
the order enteved on the 27th day of July, 1909, and there
was no appearance by any of the defendants at the hearing
on the motion. The decree now in question was rendered
on the original petition filed by the state of Nebraska as



Vor. 94] SEPTEMBER TERM, 1913. 433

State v. Several Parcels of Land.

plaintiff when the case was commenced in 1904, and there
was no appearance by the defendants, or any of them, on
or at the hearing when the decree of August 4, 1909, was
rendered. The decree ordered the property sold to enforce
the payment of the amount of taxes found due against the
lot in question, which was the same tax that was set out
in the petition when the action was commenced in 1904,
with the exception that the void taxes were eliminated.
On the 8th day of November, 1909, the county treasurer
sold the property under the new decree to A. J. Seaman.
On Seaman’s application to confirm the sale the owner of
the lot appeared and contested his right to confirmation.
The court ordered the sale confirmed, and it is now the
contention of the owner: First, that the order of the court
is not sustained by sufficient evidence; sccond, that the
order of the court is contrary to law; third, that the owner
of the property has the right to pay his taxes and assess-
ments without regard to the decree of foreclosure in ques-
tion.

It is argued that the court had no jurisdiction to ren-
der the decree of August 4, 1909, and therefore it was error
to confirm the sale. We think this contention cannot be
sustained. The statute under which these proceedings
were prosecuted (laws 1903, ch 75), among other things,
provides, in substance, that the state tax suit may be in-
stituted against all lots and parcels of land against which
there are unpaid delinquent taxes. The proceedings up to
the time of the confirmation of the sale are summary in
their nature, and no provisions are made for setting aside
the sale, or attacking it in any manner, until confirmation
is asked for. At that time interested persons may inter-
pose their objections, as was done in this case. Prudential
Real Estate Co. v. Battelle, 90 Nebh. 549,

In State v. Several Parcels of Land, 81 Neb. 770, it was
held: “Where taxes which are void and illegal are in-
cluded in a default decree rendered under the provisions
of article TX, ch. 77, Comp. St. 1907, commonly known as
the ‘Scavenger Law, and the attention of the court ix

31
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called thereto by suitable objections to a motion to con-
firm, such motion should be denied, and the error in the
decree corrected.”

In the case of State v. Several Parcels of Land, 75 Neb.
538, the question before this court was the right of an
owner to open the default decree and defend the action be-
cause he had not had notice of the commencement or pend-
ency of the suit, and the court held that the provisions of
the statute granting the landowner the right to object to
the confirmation of sale, and define the ground of objec-
tion, afforded him an opportunity to have the question of
the validity of the taxes determined before he is deprived
of the property ; but he may be required to wait until con-
firmation is applied for to litigate that question. The
court refused to open the default upon the ground that
the question of the validity of the taxes might be deter-
mined upon the application to confirm the sale.

The state of Tllinois enacted a scavenger law at an early
day, and several other states have adopted similar legis-
lation. Our statutes seem to have been largely taken from
that of Minnesota. But as the Minnesota statutes con-
tain no provision for the confirmation of sales, the con-
struction placed upon it is of no assistance to us, except
as indicating how our statutes should be construed had
the provisions contained in sections 38 and 39 heen omitted
therefrom. It is probable that these sections were adopted
in order to give the owner the rights which are secured to
him in administrative sales for taxes by section 3, art. IX
of the constitution. -

In State v. Several Parcels of Land, 81 Neb. 770, it was
said: “It is urged that the proceedings prescribed by the
statute are judicial in their nature, and that the decree
rendered in pursuance of section 11, supra, is final and
conclusive, and that it is inconsistent with this view to say
that such decree may be opened up or assailed on con-
firmation. It is a canon of construction that an inter-
pretation which gives effect to all parts of the statute
should be sought for, and, if possible, adopted. In this
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case all that is urged on behalf of the conclusive character
of the decree might be admitted when such decree is at-
tacked in another action or after confirmation, and at the
same time effect might be given to the provisions of sec-
tion 39.” Other expressions contained in this opinion
seem to convey the idea that the court, having obtained
jurisdiction by the commencement of a scavenger fore-
closure suit, retains such jurizdiction over all of the pro-
ceedings up to the final confirmation of the sale, and we
are inclined to hold that the court has such jurisdiction,
and has full power and authority to correct the decree by
eliminating void taxes, and thus render it possible to cor-
rect any errors at any time while the proceedings are
pending.

In Prudential Real Estate Clo. v. Hall, 79 Neb. 805, it
was said: “The decree, as affecting the tract involved, was
by default, and by it the owner was not deprived of the
legal right to have the validity of the taxes determined
prior to the confirmation of the sale.”” On the rehearing
in that case (79 Neb. 808) it was said: “The statute pur-
suant to which this proceeding is had requires of the court
the exercise, so far as may be, of the powers of a chan-
cellor in foreclosure cases. It is not doubted that in such
cases the court is the vendor, or that he may reject any
hid which for any reason appears to him to be inadequate,
or that, while the proceeding remains within his jurisdic-
tion, he may vacate any erroneous or improvident order
lie may have made during.its progress. The statute in
question does not express an intent either to enlarge or
restrict, or in any way to affect, the exercise of this power,
which has heretofore heen regarded as inherent in a court
of equity, and of which it may be doubted that the legisla-
ture has the power to deprive it”” It may be said
that by the application to set aside the confirmation
the owner submitted to the jurisdiction of the court.
In State v. Several Parcels of Land, 75 Neb. 538, it was
said: “(1) A person against whose property a default
decree upon constructive service has been rendered in a
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a tax suit under the ‘Scavenger Law’ (Comp. St. 1903, ch.
77, art. IX, secs. 1-48) is not entitled, as a matter of right,
to have the same opened up after the term, either under
the provisions of section 82 of the code, or under the gen-
eral equity powers of the court. (2) The provisions of
the statute granting the landowner the right to object to
the confirmation of sale, and defining the ground of ob-
jection, afford him an opportunity to have the question
of the validity of the tax determined before he is deprived
of his property ; but he may be required to wait until con-
firmation is applied for to litigate that question.”

TFrom an examination of the scavenger tax law and the
foregoing decisions, we conclude that the district court
has jurisdiction to set aside and correct a default decree,
and enter a corrected decree in its place, under which a
confirmation of the tax sale may be had.

IFinally, it is contended that the owner had the right to
pay the tax assessed against his lot, regardless of the
scavenger tax suit and the decree in question, by paying
the amount of the tax, with the interest thereon at the
rate provided for by the general tax laws. It appears that
on the 28th day of November, 1911, the owner tendered
to the treasurer of the city of Omaha, the amount of the
taxes in question, together with 10 per cent. interest, and
$1 as a docket fee, and such payment was refused because
of the pendency of the scavenger tax foreclosure suit. The
defendant has kept that tender good. By tlis he seeks to
avoid the payment of interest, as provided by the scaven-
ger tax law, upon the decree rendered on the 4th day of
August, 1909, Having held that the decree was not void,
it follows that the tender in question was insufficient in
amount. The owner could only redeem from the decree
by paying the same, together with the interest due thereon
according to the provisions of the scavenger tax law.

It follows that the judgment of the district court was
right, and it is therefore AFFIRMED.

LerTOoN, RosE and SEDGWICK, JJ., not sitting.
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Gilligan v. Gilligan Co.

JOHN GILLIGAN, APPELLEE, V. JOHN GILLIGAN COMPANY,
APPELLANT.

Foep OcroBER 17,1913, No. 16,824,

1. Corporations: AcTION oX NoTE: ESTOPPEL. In this an action against
a corporation to recover upon a promissory note duly authorized
and executed by its officers, the defendant denied its legal exist-
ence as a corporation. Held, That under section 144, ch. 16,
Comp. St. 1911, such a defense is not permissible.

9. Bills and Notes: ActioN: DerEnses. Under the facts set forth in
the opinion, held that the defemse of fraud ahd no consideration
were not established.

3. Appeal: CONFLICTING EVIDENCE. The findings and judgment of a
district court, in a law action tried without a jury, based upon
conflicting evidence will not be set aside unless clearly wrong.

APPEAL from the district court for Richardson county:
JoEN B. RAPER, JUDGE. Affirmed.

Edwin Falloon, for appellant.
Paul Jessen and Matthew Gering, contra.

LETTON, J.

Prior to 1906 the plaintiff, John Gilligan, was engaged
in the business of contracting and bridge building at Falls
(lity, Nebraska. Iis business was quite extensive, being
carried on in a number of states. On or about September
18, 1906, he sold and transferred the entite business to the
defendant, the John Gilligan Company, a corporation
which was formed for the express purpose of purchasing
and carrying on the business. At the time of the sale an
inventory or estimate was made out and shown to the
prospective stockholders, specifying in detail the charac-
ter of the assets and property and the value of the respec-
tive items of the same. Sixty thousand dollars par value
in stock was delivered to Mr. Gilligan in payment for the
business. Afterwards, about March 22, 1907, it was dis-
covered that a number of the items scheduled lad ap-
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parently been overvalued, and the plaintiff then volun-
tarily surrendered to the corporation shares of stock to
the amount of $18,500 in face value in order to reduce the
consideration money sufticient to offset the excessive val-
uation. Tmmediately after the sale of the business the
corporation took charge of it and carried it on. One of
the contracts on hand was concerned with drainage or
ditching work in Iowa. Mr. Gilligan was not satisfied
with the manner in which this work was being managel
and dissension arose among the directors. It was then
proposed to terminate entirely Mr. (illigan’s connection
with and interest in the corporation, by the corporation
itself and some of the other stockholders buying the re-
mainder of his shares of stock. This was accordingly done.
Two shareholders purchased a portion of the shares and
the corporation itself took the remainder at the agreed
price of §4,000. This amount was evidenced by two prom-
issory notes of the corporation for $2,000 each. One of
these notes was sold by the plaintiff. This suit is brought
to recover the amount due upon the other.

The defendant corporation by its answer admitted the
execution and delivery of the note, and as a defense al-
leged that it was given without consideration and was
obtained by fraud. In a cross-petition it alleged that in
September, 1906, the plaintiff fraudulently induced W. H.
Crook and five others (naming them) to take stock and
form the corporation, representing that he had $60,000
invested in the bridge and contracting business, and that
the investment was netting him 20 per cent. per annum;
that, relying on these representations, the persons named
became stockholders and paid in the sum of $8000. Tt
also avers that the property was fraudulently overvalued
and the debts understated in the written statement of as-
sets and liabilities, and denies that plaintiff had any good-
will in a number of counties in this and other states for
which large amounts were charged in the inventory; that
the articles of incorporation were void because not prop-
- erly signed by the incorporators; that about June 20,
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1907, “the plaintiff commenced fighting the business in-
terests of defendant for the purpose of compelling defend-
ant to buy his stock,” and that, not knowing the true con-
dition of affairs, defendant bought about one-half of his
remaining stock in the corporation, Gilligan agreeing not
to compete in certain counties, the other half being bought
by stockholders; that the sale was void for the reason that
the corporation could not purchase its own stock; that it
was against public policy for the corporation and Gilligan
to enter into an agreement that Gilligan would not com-
pete against the defendant at any public bridge letting;
that Gilligan was insolvent at the time the corporation
was formed, and fraudulently procured the stock from
the defendant at that.time, and that therefore the later
sale of the stock and the notes given therefor were without
consideration. Tgnorance of the frauds until after the
notes herein sued upon had been signed and delivered is
also averred; and it is claimed that there is now due de-
fendant from plaintiff the sum of $38,201.83.

In reply the plaintiff alleges the defendant is estopped
to deny its corporate capacity; pleads that the notes were
executed by defendant with full knowledge of the affairs
of the corporation and of the value of the stock; that the
statement was honestly made from the books; and he
denies specifically any attempt to defraud. The court
found for the plaintiff, and defendant appeals.

In this court defendant contends that the judgment is
not sustained by sufficient evidence; that it was never
lawfully organized as a corporation; that all notes given
by it were void for the reasons that it was incorporated
by one person; that its paid-up capital stock did not ex-
ceed $6,000; and that ‘the plaintiff was guilty of frand
in organizing the corporation and procuring the note.

The evidence is voluminous and seems to show that the
business, both before and after the sale, had been loosely
conducted, but we think it unnecessary to consider it in
detail.

1. Section 144, ch. 16, Comp. St. 1911, provides: “No
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body of men acting as a corporation under the provisions
of this subdivision shall be permitted to set up the want
of legal crganization as a defense to any action brought
against them as a corporation.” 1In Livingston Loan
Building Ass'n v. Drummond, 49 Neb. 200, it was held
that a defendant sued as a corporation cannot deny its
- existence cither in abatement or in bar. If the defendant
Is not a corporation, it cannot appear as such and plead
in that capacity. Even if the stute were able to question
the legal cxistence of the corporation upon sufficient
ground, the defendant could not avail itself of the lack of
legal existence and thus commit a sort of legal hara-kiri
in a collateral action of this nature. 10 Cye. 1065, 1066,
1157, 1158, and notes.

2. As to the contention that the note was procured by
fraud: The evidence shows that Mr. Gilligan largely re-
lied upon his hooks as showing the condition of his husi-
ness aftairs before the corporation was organized. The
statement which was submitted to the incorporators, and
which scems to have been taken from the books, so far as
tangible property is concerned, placed a heavy valuation
upon “good-will” in certain counties in this and other
states. The purchasers were thus apprised that “good-
will” in a business which was open to public competitive
bidding was one of the articles which they were buy-
ing, hut they seem to have made no protest as to such an
intangible and visionary asset or to question the value
placed thereon. Apparently they had ample opportunity
to make inquiry and investigation before thiey purchased
and no artifice was employed to hinder them. Mr. John
A. Crook, a stockholder who was elected secretary in Jan-
uary, 1907, had been employed in the business since be-
fore 1900, and apparently was as familiar with its affairs
as Gilligan himself. On March 22, 1907, when it had
been definitely ascertained that an overvaluation had been
made as to some items, Gilligan voluntarily surrendered
to the corporation stock which was presumably agreed to
be equal in value to the excess in valuation. Apparently
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no further complaint was made. When friction arose be-
tween Gilligan and Crook, negotiations were entered into
which resulted in the ousting of Gilligan and the transfer
of his remaining stock in consideration of the execution
of the two notes. At this time the corporation had been
in full control of the business from September, 1906, to
June, 1907. Large amounts of money had been received
upon contracts and large amounts expended under the
authority of the directors of the corporation. No court
could have the facilities for ascertaining the true value of
the assets that this corporation had during the months in
which it was in control of the business; and at the time
it closed the transaction with Gilligan by the purchase of
his stock it was apparently in full possession of all the
facts and knew the true value of the stock as well as he
did. If the price that it paid was excessive, it bought it
with its eyes open and obtained just what it purchased.
It is not claimed that any false representations were then
made. :

3. The contention is made that the sale of the stock was
illegal and void for the reason that a part of the considera-
tion was an agreement on the part of Gilligan not to com-
pete in Otoe county. It seems apparent that the desire to
oust Gilligan was the principal motive for the purchase of
the stock. The finding of the trial court in favor of the
plaintiff on this point seems to be supported by sufficient
evidence though the evidence is conflicting.

We find no reason to set aside the judgment of the dis-
triet court, which is therefore

AFFIRMED.

Rosg, SEDGWICK and HAMER, JJ., not sitting.
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ETHEL 8. BENTLEY, APPELLEE, V. HENRY V. HOAGLAND,
SHERIFF, APPELLANT,

FiLep OctoBeER 17,1913. No. 17,332.

Appeal: VErpIcT: EVIDENCE. Where the verdict of a jury is clearly
against the weight and reasonableness of the evidence, it will be
set aside and a new trial granted.

ArpraL from the distriet court for Lancaster county:
WiLLARD E. STEWART, JUDeB. Reversed.

Burr, (reene & Greene, for appellant.
George A. Adams and B. F. Johnson, contra.

LErrox, J.

Plaintiff is the wife of William A. Bentley. A former
wife, Christena Bentley, had been divorced from Bentley,
and had recovered a judgment for alimony in the sum of
about $2,000 which was unsatisfied. Plaintiff and Bent-
ley had some differences, and plaintiff left his home and
went to ansas City. While there she received a letter
from I. C. Burr, attorney for the former wife, asking her
assistance in the collection of the judgment for alimony,
and offering to pay a commission on any money collected
on the judgment by her assistance. She came to Lincoln,
and, according to the testimony of Mr. Burr and two
other witnesses, she stated that the automobile, the owner-
ship of which is in controversy in this action, belonged to
Bentley, though she had furnished part of the money to
pay for it, and she entered into a written instrument, the
purport of which was a recital that Mrs. Christena Bent-
ley was about to issue an execution against Bentley, a
statement by her as to Bentley’s ownership of the ma-
chine, and an agreement that Christena would levy on
the automobile, a fur coat, a piano and a sewing machine,
and that she (Christena) would bid in the piano and
sewing machine at the sale and turn them over to the
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plaintiff herein, and pay her expenses from Kansas City;
the plaintiff also waived any right to the property levied
on and granted the same to Christena. A levy was made
upon the automobile, plaintiff pointing out and assisting
the deputy sheriff in so doing. Afterwards she became
reconciled to Bentley and began this action to recover
the automobile. The property was taken under the writ,
but no bond was given, and it was returned to defendant.
The action then proceeded as one for damages under sec-
tion 193 of the code.

The testimony of the plaintiff was, in substance, that
she furnished the money to buy the machine, borrowing
part of it from a bank, and that it was her property. She
further testified that. the paper introduced- in evidence
hearing her signature, which disavowed ownership, was
not signed by her intentionally; that there were two
pages of the document; and that Mr. Burr without her
knowledge substituted the page she signed for another
of entirely ditferent purport. She denied that she pointed
out the automobile to the officer or that she stated to him
that it belonged to Bentley. Her mother and a sister gave
testimony tending to support her in some matters. On
the other hand, this testimony as to the occurrence in the
law office is contradicted by a number of witnesses, and
the deputy sheriff and Mr. Marlay both testify that she
pointed out the machine. The sheriff also states that she
said to him, after the levy, that the property levied upon
belonged to Tientley. The jury evidently believed her
version of the transactions.

A majority of my associates think the judgment should
be reversed on the ground that the verdict is clearly
against the weight and reasonableness of the evidence,
and I defer with hesitation to their views. Their reason-
ing is as follows: “It is unreasonable to think that the
sheriff’s office would have levied upon this property under
the circumstances testified to by plaintiff and her wit-
nesses. Sheriff Hoagland himself testified that he knew
the parties and wanted to be careful in the levying; that



444 NEBRASKA REPORTS. [VoL. 94

Bentley v. Hoagland.

he asked Mrs. Bentley (plaintiff) to whom the property
levied on by Mr. Zellars belonged, and she said it be-
longed to Bentley. The plaintiff told him that Durr &
Marlay were willing that she should use the machine, but
he told her he would not consent to that; that in the same
conversation she stated to him that Bentley deposited the
money in the bank in her name and she drew her check
for it, but that it was Bentley’s money and the machine
belonged to him; that he believed and relied upon the
representations made by her and would not otherwise
have proceeded with the levy and sale.

“It is significant that plaintiff talks all the time about
money which she had in the bank, but nowhere in either
abstract is it shown how she ever obtained any of the
money, except the one statement; in her own abstract ‘that
before that time she worked at the detective business in
Mr. Bentley’s office and got half the income.” The testi-
mony of Sheriff Hoagland is that she told him, the day
after the levy was made, ‘that Bentley deposited the money
in the bank in lier name and she drew her check for it, but
it was Bentley’s money, and the machine belonged to him.’
She denies that she told Sheriff Hoagland that the ma-
chine belonged to Bentley, but she does not deny telling
him that the money deposited in her name was Lentley’s
money.

“There is another theory upon which the judgment in
this case should be reversed. Conceding that the testi-
mony might be sufficient to take the case to the jury if the
action were one against Burr & Marlay for fraud in ob-
taining the execution of the agreement set out in the
abstract, it does net follow that that evidence is sufficient
to take the case to the jury in this action against the
sheriff for an unlawful levy upon and sale of her prop-
erty as that of her husband. This is an action against
the sheriff alone for damages by reason of the unlawful
taking and retention of her property. The defense pleaded
by the sheriff is estoppel, the grounds upon which the
estoppel is baved heing that she directed the officer to



YoL. 94] SEPTEMBER TERM, 1913. 445

State v. Houston.

levy upon the automobile, at the time stating that it was
Bentley’s property. Upon this point plaintiff’s testimony
denying these allegations stands alone, entirely uncor-
roborated, while against it is the testimony of the deputy
sheriff, Zellars, that she did give such direction and make
such statement, corroborated by Mr. Marlay, who was
present at the time, and further corroborated by Sheriff
Hoagland himself, who testified that on the next day she
told him the same thing. The question, then, so far as
this action is concerned, is; Can we permit a verdict of a
jury to stand upon the uncorroborated testimony of this
plaintiff as against the sheriff and his deputy and a
reputable attorney, Mr. Marlay, who testified positively
and unequivocally upon that point?”’
There is much weight in this argument. The judgment
of the district court is therefore '
REVERSED.

RosE, SEpGWICK and HAMER, JJ., not sitting.

STATE, EX REL. PAUL 8. TOPPING, APPELLEE, V. JAMES D.
HOUSTON ET AL., APPELLANTS. '

Frep OctoBer 17,1913. No. 18,157.

1. Courts: SpECIAL TRrRIBUNALS: FINDINGS: CONCLUSIVENESS. Where a
special tribunal is created by a statute to ascertain and declare
the existence or nonexistence of certain facts, and no provision is
made for an appeal or review thereof by the courts, the action
of the tribunal, in the absence of fraud or mistake, is final.

2. Municipal Corporations: REcALL oF OFFICERS: PETITION: REVIEW,
’ Under section 36, art. III, ch. 14a¢, Comp. St. 1911, containing the
provisions for the recall of municipal officers in cities which have
adopted the commission form of government, the city clerk is
- required to ascertain and declare whether the requisite number
of qualified signers have signed the vetition for a recall election,
and, in the absence of fraud or mistake, his determination thereof
is not subject to review.
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3. : : : Dvry oF CouxciL. If no fraud or mistake
appears, and the petition is regular in form and is accompanied
by the proper certificate of the city clerk, the city council must
proceed under the statute to convene and fix a date for the elec-
tion.

4, Officers: ABROLITION OF OFFICE: POWER OF LEGISLATURE. An office
created by the legislature may, in the absence of any constitu-
tional restrictions, be abolished by that body, and the incumbent
of such office has no property interest in it of which he may not
be deprived.

: TeEryM or OFFICE: POWER oF LEGISLATURE. In the creation of
an office by the legislature, it may impose such limitations and
conditions as to its continuance and termination as it sees fit, and
in such a case the incumbent takes the office subject to the con-
ditions imposed.

6. Municipal Corporations: REMOVAL oF OFFICERS: NATURE OF POWER.
The power granted to electors of a city to remove certain public
officers is political in its nature, and is not the exercise of any
judicial function.

: RECALL oF OFFICERS: PETITION: SUFFICIENCY. The provision
of the statute that a recall petition “shall contain a general
statement of the grounds upon which the removal is sought” does
not require the petition to contain specific charges of miscon-
duct such as would be required in a judicial inquiry, but its pur-
pose is to furnish information to the electors upon which a
political and not a legal issue may be raised at the election.

ArpEAL from the district court for Otoe county:
Harvey D. Travis, JUDGE. Affirmed.

Andrew P. dloran and John C. Watson, for appellants.
0. . Leidigh and Paul 8. Topping, contra.

LETTON, J.

This is an appeal from the allowance of a peremptory
writ of mandamus commanding the respondents James
D. Houston, James A. Richardson, and Robert E. Hawley.
members of the city council of Nebraska City, to convene
as such city council within ten days and to order an elec-
tion to be held on a date then fixed for “the purpose of
submitting to the electors of said city the proposition of
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recalling and removing said James D. Houston, present
mayor and member of the council of said city, and elect-
ing as his successor thereto at such election Paul S. Top-
ping, a legal voter of said city.”

In January, 1912, the city of Nebraska City adopted
the commission plan of government. The respondents
were in April of that year elected as mayor and council-
men, respectively, their terms of office expiring April,
1914. Omn the 10th day of May, 1913, theie was filed with
the city clerk of Nebraska City a petition for the recall
of Mr. Houston. The city clerk, as provided by the stat-
ute, made an examination of the names signed to the peti-
tion and certified that he had “carefully examined the
names signed to the attached petition, being a petition
for the recall of Mayor Houstou, enough of them being
legal voters equal to 30 per cent. of the highest vote cast
at the general election of Nebraska City, held the 2d day
of April, 1912.” The city council refused to call the elee-
tion, for the reasons that the petition for the recall and
the certificate of the city clerk thereto were not sufficient.
Whereupon relator brought this action praying for a writ
of mandamus. Objection was made to the issuance of the
writ by Andrew P. Moran as amicus curie, which was
overruled. A demurrer was then filed, which was also
overruled. Afterwards an amended answer was filed,
upon which the case was tried, and after a hearing the writ
was allowed to issue.

The respondents make eight assignments of error: First,
that the ‘court erred in not sustaining the objections;
second, that it erred in not sustaining the demurrer; the
third and remaining assignments may be grouped, and in
substance amount to the complaint that the court erred
in finding the issues as it did and granting the peremp-
tory writ. Applying the rule that this court will ordi-
- narily consider only the points argued, we omit reference
to several of the errors assigned.

There are really only two points presented for our con-
sideration: TFirst, did the petition contain the requisite
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number of names? and, second, did it contain a geuneral
statement of the grounds upon which the removal is
sought? If the number of qualified signers required by
the statute appended their names thereto, and if it con-
tained a general statement of the grounds upon which
the removal is sought, the city council had no discretion
in the premises, but it became its duty under the provis-
ions of the statute to call an election within the time
specified in the statute.

The inquiry as to whether the petition contains a suffi-
¢ient number of names must be determined by the lan-
guage of the statute. Section 36, art. II1, ch. 14«¢, Comp.
St. 1911, provides: “The procedure to accomplish the re-
moval of any incumbent of such office shall be as follows:
A. petition signed by such electors equal in number to at
least thirty per centum of the highest vote cast at the last
preceding general city election, demanding an election of
a successor to the person sought to be removed and nam-
ing the candidate or candidates proposed for election to
succeed him, shall be filed with the city clerk, which peti-
tion shall contain a general statement of the grounds
upon which the removal is sought. Within ten days from
the date of filing such petition, the city clerk shall ex-
amine it and from the voters’ register, if the petition be
filed in any city where registration laws are in force, or,
if not, then from such source as may be available to such
clerk, ascertain whether or not said petition is signed by
the requisite number of qualified electors, and, if neces-
sary, the council shall allow such clerk extra help
for that purpose, and the clerk shall attach to said peti-
tion his certificate showing the result of such examination,
and if the clerk’s certificate to such petition shows that it
is insufficient in point of numbers signed, it may be
amended within ten days from the date of such clerk’s
certificate by the filing of a supplemental petition signed
and sworn to as in the caze of the original petition, and
the clerk shall, within ten days after such supplemental
petition be filed, make a like examination of the supple-
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mental petition, and if the certificate shall show the sup-
plemental petition, together with the original petition, to
contain the requisite number of signatures, the clerk shall
submit such original petition, and supplement, together
with his certificates, without delay, to the council, and
the council shall order and fix, without delay, a date for
holding an election, which date shall not be less than
thirty nor more than sixty days from the date of the
clerk’s certificate to the council showing the petition suffi-
cient.”

By these provisions the clerk is made the custodian
of the authority to determine the sufficiency of the peti-
tion. The general rule is that, where any officer or board
is vested with authority to determine a question con-
cerned with the administration of his or its duties,
his or its decision, if made in good faith, is decisive of
the point, in the absence of fraud or mistake. Smiley v.
Sampson, 1 Neb. 56; Tyson v. Washington County, T8
Neb. 211. 'We have so held with relation to the action of
the board of county commissioners in a number of mat-
ters where the statute makes that the deciding body.
- Dodge County v. Acom, 61 Neb. 876; Andrews v. Lillian
Irrigation District, 66 Neb. 461; Campbell v. Youngson,
80 Neb. 322; Lancaster County v. Lincoln Auditorium
Ass’n, 87 Neb. 87. And we see no reason why the same
doctrine does not apply with regard to the action of a city
clerk in determining the sufficiency of such a petition.
This seems to be the view taken respecting like provis-
ions in other recall statutes. Good v. Common Council,
5 Cal. App. 265; Locher v. Walsh, 17 Cal. App. 727;
Davenport v. City of Los Angeles, 146 Cal. 508.

In the present case the city clerk was examined and
cross-examined as to his method of ascertaining that the
persons signing the petition were qualified electors of the
city. Objections were made to some of the questions
propounded upon cross-examination, which under the
state of the pleadings we think were rightly sustained.
There is neither pleading nor proof that any persons

32
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whose names are signed to the petition were not qualified
electors or that any fraud had been perpetrated or mis-
take made by the city clerk in making his determina-
tion. There can be no question but that when the petition
was presented with the clerk’s certificate attached, show-
ing that it had been signed by the requisite number of
qualified electors, and no fraud, bad faith or mistake ap-
peared, it was the duty of the city council to call the elec-
tion; provided, of course, that the petition was sufficient
in other respects. '
This brings us to the second point in the case. The
statute requires that the petition “shall contain a general
statement of the grounds upon which the removal is
sought.” The grounds stated in the petition are: “Said
Houston, in attempting to discharge the duties and trusts
of said office, is grossly extravagant with the public funds
of said city; manifestly partial, prejudicial and malevo-
lent in exercising the prerogatives of said office; and be-
cause of his nonfeasance and malexecution of the duties
of said office; and because of his obvious incompatibility
of temperament to discharge the duties of said office eco-
nomically and to the best interest of the citizens and tax-
payers of said city of Nebraska City.” The respondents
assert that the petition fails to give a general state-
ment of the grounds, as the statute requires, upon
which the removal is sought, but only states conclu-
sions of law. As to the first ground alleged, it is said that
it was impossible that the mayor could spend money ex-
travagantly in his individual capacity; that appropria-
tions can only be made by a majority of the council; that
some other member must have voted with him in order
to permit the careless and extravagant expenditure of
money ; and that as a natural consequence the petition in
this respect did not set forth sufficient ¢ unds for recall.
As to the other grounds set forth, it is said that they
merely state conclusions of law, and that the relator
should be held to a strict compliance with the rules of
pleading because he is attempting to remove and recall
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a duly elected officer of a municipality and place himself
in that office for the unexpired term, and, also, that the
charges in the latter portion of the statement are ‘“abso-
lutely meaningless.” It is further argued that a recall
does not constitute due process of law, since “it condemns
without hearing, proceeds without inquiry, and renders
judgment without trial,” and that, since a bill of attain-
der is defined as a legislative act which inflicts punish-
ment without judicial trial, the act of recall, whether it
emanates from the organic or the statute law, is neither
more nor less than a bill of attaindcr, and therefore vio-
lates both the constitution of the United States and the
constitution of the state of Nebraska, and that the pro-
visions for the initiative, referendum and recall violate
that part of the constitution of the United States which
guarantees every state in the Union a republican form of
government,

These contentions raise the question as to the intention
of the lawmakers when they required “a gemeral state-
ment of the grounds upon which the removal is sought.”
Was it their intention that the election should be of the
nature of a trial or hearing, for which sufficient charges
must be preferred showing cause why the officer should
be removed, and as to which petition the usual rules with
respect to specific charges, applied in impeachment or
other proceedings to remove officers for cause, should ap-
ply, as respondents contend, or was the object of the
statute to make the officer liable to be removed and his
term of office determined by the electors at any time when-
the required majority, proceeding under the statute,
should believe that it was detrimental to the best interests
of the city to continue him in office until the end of the
term for which he was elected?

We find it unnecessary to consider respondents’ argu-
ment that the provisions for the initiative and referendum
are violative of the constitution of the United States. It
may be said in passing, however, that in Jiernan v. Port-
land, 57 Or. 454, the supreme court of Oregon took the



452 NEBRASKA REPORTS. [VoL. 94

State v. Houston.

contrary view, and that in the Pucific States Telephone
& Telegraph Co. v. Oregon, 223 U, 8. 118, 32 Sup. Ct. Rep.
224, it was expressly decided by the supreme court of the
United States that whether or not a state has ceased to
be republican in form, within the meaning of the guarantee
in the constitution of the United States (article IV, sec.
4), because of its adoption of the initiative and referen-
dum is a political and governmental question which is
solely for congress to determine. Is the exercise of the .
power of recall by the electors a judicial act or is it legis-
lative in character? Some of our former decisions throw
light upon this question. We have held a number of times
that an office created by the legislature may be abolished
by that body, and that the incumbent of such an office has
no property interest in it the deprival of which is pro-
hibited by the constitution. Douglas County v. Timme,
32 Neb. 272; State v. Stewart, 52 Neb. 243 ; Dinsmore v,
Ntate, 61 Neb. 418. And, also, that when the power has
been given the governor to remove certain public officers
that power is administrative in its nature, and not a
judicial function, and an order made in the proper exer-
cise of the authority will not be reviewed by the courts.
State v. Hay, 45 Neb. 321.

In State v. Somers, 35 Neb. 322, it appeared that the
charter of the city of Omaha gave the mayor power to ap-
point a commissioner of health, and provided, further:
“All officers appointed by the mayor and confirmed by the
council shall hold the office to which they may be ap-
pointed until the end of the mayor’s term of office, and
until their successors are appointed and qualified, unless
sooner removed.” Tt was held: “Where the statute au-
thorizing the appointment contains a reservation of the
right of removal without preferring charges, and this
power is exercised hy the removal of the incumbent and
the appointment of anotlher in his stead, the right of the
former to the office will cease.”” The court also said:
“YWhere a person is appointed to an office for a definite
period and there is a provision that to obtain his removal
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charges must be preferred against him, he cannot be re-
moved unless such charges are made; but this rule does
not apply to a case where the power of removal is retained
and no charges are required.”

In a case arising in California (In re Carter, 141 Cal.
316) the facts were that the mayor of San Diego removed
the fire commissioner of the city, under a charter provision
giving the mayor power to remove any person appointed
by him by the giving of notice to the person removed, and
stating the cause; and it was held that the officer had no
property right in the office, and that “in creating an
office the government can impose such limitations and
conditions with respect to its duration and termination as
may be deemed best, and that in such a case the incum-
bent takes the office subject to the conditions which aec-
company it.”” It was also held that proceedings under
such a statute were not of a judicial character. A large
number of cases are cited in the opinion. See, also, Mial
v. Bllington, 134 N. Car. 131, 65 L. R. A. 697, and cases
cited in the opinion and note.

The process of removal under the recall statutes did
not originate in this state, and the legislature no doubt
had in mind the development of the recall idea, and the
decisions that had been made in other states upon sub-
stantially similar statutes. A few cases from other states
will be examined.

Hilzinger v. Gillman, 56 Wash. 228, was an action to
enjoin the city clerk from certifying to the city council
that a certain recall petition was sufficient and in conform-
ity with the provisions of the charter. A demurrer to the
petition was sustained, the action dismissed, and an appeal
taken from such judgment. The court said, speaking of sec-

. tion 281 of the charter, which is substantially identical with
the Nebraska statute: “Section 281 contemplates a recall
of the officer at any time that his official conduct is not re-
sponsive to the wish or will of a majority of the electors
in his precinct or ward. Whilst this section provides that
the reason for the recall shall be stated in the petition,
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the charter does not provide that any specific reason shall
be necessary or controlling. The whole scheme or system of
the charter makes it apparent that the right of recall of
elective officers was reserved to the people, to be exercised
at any time the public interest was thought to require it.
* % * His successor is elected and inducted into office
under the recall provision only upon the failure of the
incumbent to secure an indorsement of his stewardship
by a majority of the electorate. TLike the British ministry,
an elective officer under the charter is at all times answer-
able to the people for a failure to meet their approval on
measures of public policy.”

In Conn v. Oity Council, 17 Cal. App. 705, the petition
for recall alleged, “that the six councilmen sou"ht to be
removed had been guilty of (1) malfeasance in office; (2)
that they had been parties to a political ag'reement by
which the office of city engineer was traded in considera-
tion of other appointments; (3) that such political traf-
ficking was contrary to the spirit of the charter and
detrimental to the public interest; (4) that the council-
men had united in denying the petition of a majority of
qualified electors in matters of public policy;” and, finally,
that the signers of the petition for the recall no longer
desire the services of these particular councilmen. The
statute required that the petition shall contain “a general
statement of the grounds for which the removal is sought.”
Substantially the same argument as to defective state-
ment of cause was made as in this case, but the court said :
“It is a mistaken theory of counsel for the defendant that
the charter provisions of the city of Richmond contem-
plate and require that a recall petition should be drawn
with a due regard for the technical niceties and refine-
ments of the rules of law which pertain to the preparation
of pleadings in civil and criminal cases;” and, further:
“Manifestly, the purpose of the charter in providing for a
recall election is to give the people of the municipality the
right to cut short the official term of every elective officer
whose conduct in office is for any cause unsatisfactory or
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distasteful to the body of the community. * * * The
petitioners are only required to state generally their
grounds or reasons for demanding the removal of the ob-
noxious officer, for the obvious and only purpose, it seems
to us, of furnishing information to the people of the com-
munity upon which a political issue rather than an issue
at law may be raised and determined.”

Tt has been argued that absurd reasons may be stated in
the petition, and that an officer may be called upon to de-
fend his position against frivolous attacks. Doubtless
the provision requiring 30 per cent. of the electors to sign
the petition before the council are compelled to act was
designed to avoid such a contingency. The legislature ap-
parently assumed that nearly ome-third of the electorate
would not entail upon the taxpayers the cost of an elec-
tion, unless the charges made approved themselves to their
understanding and they were seriously dissatisfied with
the services of the incumbent of the office.

The idea of removing public officers at the discretion of
the appointing power, as we have seen, is not a novel one.
The concept that this may be done at the direct instance
and upon the motion of the electors, the ultimate source
of power in a republic, only carries back the power of re-
moval one step farther. If it is not obnoxious to the con-
stitution to allow an elected officer to remove an appointed
one, how can it be a violation of that law to allow it to be
done by the people themselves. They are no doubt better
qualified to determine the capability and efficiency of their
administrative agent after giving him an opportunity to
perform the duties of the office than they were when they
first selected him to fill the position. The officer takes the
position for a fixed term, with the condition attached that
he is subject to removal whenever his services are not
desired by the number of his fellow citizens named in the
statute. The policy of the recall may be wise or it may
be vicious in its results. We express no opinion as to its
wisdom with respect to the removal of administrative offi-
-cers. If the people of the state find, after a trial of the



456 NEBRASKA REPORTS. [Vor. 94

Kelley v. Omaha & C. B. Street R. Co.

experiment, that the provisions of the statute lead to
capable officials being vexed with petitions for their re-
call, based upon mere insinuations or upon frivolous
grounds, or because they are performing their duty and
enforcing the law, as they are bound to do by their oath
of office, or lead without good and sufficient reason to
frequent, costly, and unnecessary elections, they have the
power through their legislature to amend the statute so
as to protect honest and courageous officials. This may
be done by increasing the number of names required to be
signed to the election petition or by requiring specific
charges of misconduct to be made therein, and thus al-
lowing the officer attacked to meet the charges made or by
adding both of these provisions to the recall feature of the
law. Accusations of wrongful acts attributed to an offi-
cer merely by innuendo or by vague generalities, as may
now he done, are often the most difficult to refute by proof
and the hardest to meet by argument. Whether the best
public policy is subserved by the statute in its present
form is for the legislature to consider, and not for the
court, which must declare the law as it finds it.

We find no error in the record, and the judgment of the
district court is

AFFIRMED.

ErrA KELLEY, EXECUTRIX, APPELLANT, V. OMAHA &
Couxcir, BLUFFS STREET RAILWAY COMPANY, Ap-

PELIEE.
Frep OcTtoBER 17, 1913. No. 17,260,

Master and Servant: INJURY TO SERVANT: NEGLIGENCE: DIRECTING VER-
prcT. Where actionable negligence is not shown by the evidence,
in a suit against an employer for negligence causing the death
of an employee, the trial court should direct a verdict in favor of
defendant.

ArpeAL from the district court for Douglas countv
WiLLiaM A. REDICK, JUDGE, Affirmed.
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Oharles Battelle and Joseph Carr, for appellant.
John L. Webster and W. J. Connell, contra.

RosE, J.

While George E. Bradford was in the employ of de-
fendant at the intersection of Twenty-second and Nicholas
streets in Omaha, he was fatally crushed between an elec-
tric motor car and a freight car on defendant’s street rail-
way. To recover resulting damages in the sum of $7,500,
this action was brought by the executrix of his will. In
the petition it is alleged that Bradford, immediately prior
to the accident, had, as an employee of defendant, been
cutting grass and weeds; that he was called therefrom by
defendant, and under its direction was handling a trolley
rope of the electric motor car; that while so engaged he
was ordered by defendant’s foreman to place a timber be-
tween the cars for switching purposes, and to get between
them and hold it in place while the switching was being
done; that the timber was one of the cast-off and discarded
cross-arms upon which electric, telephone and telegraph
wires are usually supported, and was unsound and in-
sufficient in strength, and an improper and unsafe tool
for the work thus ordered to be done; that when comply-
ing with the foreman’s directions the timber broke; that
the cars collided; and that Bradford was injured in the
manner stated. The specific acts of negligence are charged
in these words: “The said death of Bradford was caused
by the mnegligence and carelessness of said defendant in
providing him, the plaintiff, with unsafe, unsound, weak
and an improper timber to be used as aforesaid, and or-
dering and directing him to use the same as aforesaid.”
The answer was a general denial. For the reason the trial
court was of opinion that plaintiff “failed by her proof to
show any negligence on the part of the defendant which
entitled her to a verdict,” there was a peremptory instruec-
tion against her. From a dismissal of her action, she has
appealed.
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Plaintiff takes the position that defendant was guilty
of two negligent acts: (1) In ordering Bradford to use
an unsafe and unsuitable cross-arm, the foreman violated
the law requiring a master to furnish his servants with
reasonably safe appliances for the work in hand; (2) in
calling the servant from safe employment and in ordering
him into a dangerous place, in which he was without ex-
perience or knowledge, where he was required to act with-
out time for reflection, defendant violated the rule that
the master may be chargeable with negligence for giving
such a command, though the servant may not be negli-
gent in obeying it, the danger not being so obvious that a
prudent man, under the circumstances, would disobey
his employer. Among the cases cited to sustain the posi-
tion thus taken is Alabama Steel & Wire Co. v. Tallant,
165 Ala. 521. Tt is contended that the questions of negli-
gence were for the jury. _

For proof of the facts constituting the alleged negli-
gence, plaintiff relies on two witnesses. One was the
plaintiff herself, who said she witnessed the accident from
her porch. In several particulars her testimony is con-
tradictory. The other witness was an employee of de-
fendant, by the name of Sam Musca, who required the
assistance of an interpreter. His testimony is somewhat
confusing and not entirely consistent. Defendant, with a
motor car, was engaged in switching a freight car on its
track around a curve. On account of the curve, ordinary
couplings could not be used, and a number of wooden
cross-arms had been provided for switching purposes.
Bradford was watching the trolley rope, or attending to
other duties incident to switching. He picked up one of
the cross-arms, placed it lengthwise between the motor
and the freight car and stepped away. For some reason,
it was not kept in place by impact, and it fell. Bradford
went back between the cars, picked it up, and reset it.
When the motor closed on it, he attempted to hold it in
place, but it slipped at one end, and he was crushed be-
tween the cars. Plaintiff testified that the cross-arm was
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allowed to remain for two or three days near the place of
the accident, that she saw it afterward, and that she
thought it was broken in the middle. Plaintiff’s other
witness, who saw what occurred, stated, however, that a
sliver had been split off one end of the cross-arm by the
impact and that the body of the timber had not been
broken. This fact was fairly established by plaintiff,
though she said she thought the stick was broken when
she saw it after the accident. The evidence fails to show
that the cross-arm was unsound or unfit for the work in
hand, or that it would not have answered the purpose for
which it was used, had it been properly adjusted. The
evidence as a whole, which has all been read as given by
the witnesses, does not seem to show that the trial court
erred on this issue in directing a verdict for defendant.

Was a negligent order of the foreman the proximate
cause of the injury? Plaintiff testified in substance that
she heard the foreman ordering Bradford to get a cross.
arm, to go between the cars, and to put it in place. On
the contrary, plaintiff’s witness Musca stated positively
that the order was given to him, and not to Bradford; that
Bradford voluntarily got the cross-arm and attempted to
use it; that after he had adjusted it the second time he
was peremptorily ordered by both the foreman and the
motorman “to get out of there,” but that, instead of obey-
ing, he attempted to hold the timber in place. The evi-
dence that these orders “to get out of there” were given to
Bradford is uncontradicted. If plaintiff is correct in her
propositions of law therefore, evidence of defendant’s ac-
tionable negligence scems to be wanting. The conclusion
is that error does not affirmatively appear in the peremp-
tory instruction in favor of defendant.

AFFIRMED.

BarNgs, FawcErr and HAMER, JJ., not sitting.



460 NEBRASKA REPORTS. [Vor. 94

Hall v. Cra_w}ord Co.

Le Roy HALL ET AL, APPELLANTS, V. CRAWFORD COMPANY
ET AL., APPELLEES.

Fr.ep OcToBER 17,1913. No. 17,286.

Eminent Domain: INJURY TO PROPERTY: REMEDY OF OWNER. An owner
of property, who knowingly permits a corporation, having the
power of condemnation for a public purpose, to use or damage
such property therefor, may be limited to his remedy for damages.

ArpraL from the district court for Dawes county:
WirrraM H. WESTOVER, JUDGE. Affirmed.

Allen G. Fisher and William P. Rooney, for appellants.
Albert W. Crites and J. W. Hartwell, contra.

RoxE, J.

This is an application for an injunction to prevent de-
fendants frem diverting water from the White river above
the city of Crawford, Dawes county. The original peti-
tion was filed by Le Roy Hall March 2, 1897. Below Craw-
ford he had built a dam across the stream and had used
the water-power to operate a mill. As a riparian pro-
prietor he asserted rights superior to the claims of de-
fendants. The Crawford Company, defendant, was seek-
ing a franchise to supply the municipality and its inhabit-
ants with water, and for that purpose had constructed a
dam across the same stream ahove the town. Crawford,
* though now a city, was then a village. Tt is one of the
defendants. On plaintiff’s petition the wvillage was tem-
porarily enjoined from granting to the Crawford Com-
pany a franchise for the purpose stated. TFor 14 years
there was no attempt on the part of plaintiff to prosecute
his suit to final decree. In the meantime he and the Craw-
ford Company were parties to another suit involving the
waters of the White river. Crawford Co. v. Hathaway,
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67 Neb. 325. In the present case Samuel Swinbank, Peter
L. Raben, Emil Raben and Fred Macumber, claiming to
be plaintiff’s successors in interest, filed an amended and
supplemental petition July 7, 1911, praying that judgment
be rendered in their favor for damages in the sum of
$12,000; that for their protection the preliminary in-
junction which had been granted in favor of plaintiff and
against the village of Crawford, March 3, 1897, be ex-
tended to the city of Crawford, and that its officers be en-
joined from diverting water from the White river. To
this amended and supplemental petition defendants filed
answers. Upon a trial of the issues joined, the court be-
low dismissed the action. The last named petitioners
have appealed.

Did the trial court err in denying the relief sought?
Without reference to the evidence, the amended and sup-
plemental petition shows on its face that as early as July
10, 1907, the city made use of the waters of the White river
for municipal purposes. It still continues to do so. Hall
and his successors had knowledge of the facts. They
knew of the improvements which the village and the city
necessarily made before taking water from the White
river for the benefit of the municipality and the inhabit-
ants thereof. Hall’s petition alleged that the Crawford
Company had diverted water from the river above the
village hefore August 7, 1895. The village and the city had
power to condemn property rights mecessary to a public
water system and to grant to a corporation a franchise
to supply the city and its inhabitants with water. Comp.
St. 1895, ch. 14, art. T, sec. 69, subd. 15. For many years
Hall and his successors in interest, with knowledge of the
facts, but without any effort to adjudicate in this suit the
rights they now assert, permitted the municipality tc
expend public funds in diverting and in distributing water
from the White river for public purposes. The dismissal
of the case, therefore, was proper, under the principle of
law that an owner of property, who knowingly permits a
corporation, having the power of condemnation for a
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public purpose, to use or damage such property therefor,
may be limited to his remedy for damages.

AFFIRMED.

BARNBS, FAWCETT and HAMER, JJ., not sitting.

WILLIAM D. ARMSTRONG, APPELLANT, V. JAMES M. BATES,
APPELLEE,

Foep OcroBer 17,1913, No. 17,334.

1. Statutes: CONSTITUTIONALITY: APPEAL: BRIEFS. An attack on the
constitutionality of an act of the legislature may be disregarded
on appeal, where the particular in which the lawmakers disre-
garded the constitution and the section violated are not pointed
out in appellant’s brief. ’

2. Taxation: FORECLOSURE OF LIEN: PETITION: DESCRIPTION. In a peti-
tion against a nonresident defendant to foreclose tax liens, a
description of two 40-acre tracts as “NW* SE* and SW* NE*’ held
sufficient as against a collateral attack, where the state, range,
county, township and section were definitely stated.

3. Process: CONSTRUCTIVE SERVICE: AFFIDAVIT. The purpose of an affi-
davit for publication of notice to a nonresident defendant is tc
enable the court to determine whether the action is one in which
jurisdiction may be acquired by such netice.

: Norice. Notice to a nonresident defendant, inserted
in a weekly newspaper for four consecutive weeks, beginning
February 8, 1900, and ending March 1, 1900, is a sufficient publica-
tion within the meaning of section 79 of the code, providing that
“the 'publication must be made four consecutive weeks in some
newspaper.”

ArrEAL from the district court for Keya Paha county:
JAMES J. HARRINGTON, JUDGE. Affirmed.

Andrew M. Morrissey, Allen Q. Fisher and William P.
Rooney, for appellant.

Lear & Lear, contra.
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RosE, J.

This is a suit to redeem 80 acres of land in Keya Paha
county from a tax foreclosure sale and to quiet title in
plaintiff. [Elizabeth Van Ingen was the holder of the
record title February 3, 1900, and for “one dollar and
other valuable considerations” deeded the land on June
2, 1908, to Charles P. Bresee, who for a like consideration
made a similar conveyance to plaintiff, January 15, 1909.
Since September 21, 1900, defendant has been in posses-
sion under a sheriff’s deed executed in the tax foreclosure
case, an action instituted by Keya Paha county against
Elizabeth Van Ingen, February 3, 1900. Plaintiff pleads
title in himself and the invalidity of the foreclosure under
which defendant holds possession. From a judgment
denying plaintiff relief and quieting title in defendant,
plaintiff appeals.

Plaintiff asserts that the district court was without
jurisdiction to entertain the foreclosure suit, because there
was no valid statute authorizing such a proceeding, the
act under which Keya Paha county proceeded never hav-
ing been legally enacted. Laws 1881, ch. 75; Comp. St.
1901, ch. 77, art. IV. The particular in which the law-
makers disregarded the constitution and the section vio-
lated are not pointed out in appellant’s brief. The con-
stitutional question may therefore be disregarded. Boyes
v. Summers, 46 Neb. 308.

Failure to describe in the petition for foreclosure the
two 40-acre tracts in controversy is urged as a ground
for declaring the tax deed void. TFollowing the name of
the county and of the state, the description is: “The NW*
SE* and SW* NE* of section 1, in township 32 north of
range 22 west of the sixth principal meridian.” The
state, range, county, township and section are definitely
stated. The only question then is: Are the two particu-
lar 40-acre tracts in the section mentioned sufficiently
described? Does the following designation meet the re-
quirements of the law: “NW* SE* and SW* NE*’? In
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this state the abbreviation “4” as thus used, or “1,” is
understood hy taxing officers, by -county treasurer and by
tax-debtors generally to mean “quarter.”” The meaning
of that abbreviation was made clear in the published no-
tice in which the land was described as “Northwest quarter
(nw ) of the southeast quarter (se 1) and the south-
west quarter (sw ) of the northeast quarter (ne }).”
The other abbreviations used are also well understood.
In a collateral attack on the decree the description will be
held sufficient.

There is also an attack on the sufficiency of the affidavit
for constructive service in the foreclosure suit. There
appear to be two propositions under this head: The nature
of the cause of action was not stated, and it was not shown
that defendant was absent from the state. The purpose
of such an affidavit has been stated as follows: “An affi-
davit for service by publication is not for the information
of the party to be served, but to enable the court to de-
termine whether the action is ¢ne in which jurisdiction
may be acquired by such service.” Leigh v. Green, 62
Neb. 344. The affidavit in the present case was made by
the county attorney. It contains the names of the parties
to the suit and states that a petition to foreclose tax liens
against defendant has been filed in the district court. It
describes the land on which the taxes are liens and states
the amount thereof. Tt states that the petition contains
a prayer that the land described may be decreed to be sold
to satisfy such liems. It also contains the following
statement: “All of the said defendants are nonresidents
of the state of Nebraska and service of summons cannot
be made within the state of Nebraska upon either or any
of said defendants.” Both attacks are unavailing, when
the contents and purpose of the affidavit are considered.

Another assignment of error is that the notice of pub-
lication was insufficient to comply with section 79 of the
code, which provides: “The publication must be made
four consecutive weeks in some newspaper.” The pub-
lisher of the weekly newspaper in which the notice was
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inserted made affidavit that it was published “for four
consecutive publications, the first publication having been
made on the 8th day of February, 1900, and the last on
the 1st day of March, 1900.” There being nothing in the
record to disprove this statement, the publication was
sufficient under former holdings. Burr v. Finch, 91 Neb.
417. No error having been found, the judgment is

AFFIRMED.

RERSE, C. J., LETTON and FAwcCETT, JJ., not sitting.

PHILIP MENSINGER, APPELLANT, V. AINSWORTH LIGHT &
Powrr COMPANY, APPELLEE.

Frep OctorEr 17,1913, No. 17,346.

1. Appeal: CoxrLICTING EVIDENCE. In an action at law for damages,
a controverted issue of fact is a question for the jury, and, when
they pass on evidence which is substantially conflicting, their
finding in that respect will not be set aside on appeal unless
clearly wrong.

: Briers. On appeal, an assignment that there was error in
admitting evidence may be disregarded, where appellant in his
brief fails to point out the pages in the abstract or bill of excep-
tions where the challenged ruling may be found. -

3. Harmless error in instructions is not a ground for reversing a judg-
ment. :

AprPEAL from the district court for Brown county:
JAMES J. HARRINGTON, JUDGE. Affirmed.

Weaver & Giller and J. A. Douglas, for appellant.
A. W, Scattergood, contra.

Rosy, J.

This is an action to recover damages in the sum of
$1,950 for breach of a written contract obligating plaintift
33
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to furnish meals for each of defendant’s employees at the
rate of $4 a week. Defendant’s workmen were employed to
construct a dam at Plum Creek, northwest of Ainsworth,
and the contract for their meals covered the entire period
of construction. Plaintiff agreed “to furnish all neces-
sary provisions and all necessary help and to furnish
three good, substantial meals each day in the mess room.”
When the contract was partially performed, defendant
terminated it without the consent of plaintiff, and the
damages sought are the profits of full performance. The
substance of the defense pleaded is that plaintiff failed
and refused to furnish good, substantial meals for defend-
ant’s workmen, but, in violation of his contract, furnished
uneatable, spoiled, soured and worthless food, and thus
compelled defendant to cancel the contract and there-
after to run its own boarding-house. From judgment on
a verdict in favor of defendant, plaintiff has appealed.

The first assignment of error will be disregarded, be-
cause it relates to the admission of evidence, and plaintiff
in his brief has not pointed out the pages of the abstract
or bill of exceptions, where the challenged ruling may be
found. Whitney v. Broeder, ante, p. 305.

The next point is that the evidence is insufficient to
sustain the verdict. There is sufficient competent testi-
timony, if believed by the jury, to support a finding that
plaintiff did not furnish the kind of meals required by his
contract and to justify a rescission by defendant for that
reason. On this issue the evidence was substantially con-
flicting. The question was therefore one of fact for the
jury, and their verdict, not clearly appearing to be wrong,
settles it in favor of defendant.

The final argument is directed to a criticism of two in-
structions on the ground that-they do not correctly state
the measure of plaintiff’s damages. The verdict in favor of
defendant was necessarily a finding that plaintiff did not
comply with his agreement to furnish good, substantial
meals and that he was not entitled to a recovery. The
jury, therefore, never reached the question as to the meas-
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ure of damages. It follows that plaintiff was not preju-
diced by the instructions on that subject, and that they
do not require a reversal, even if they are erroneous, a
question not decided.

AFFIRMED.

REEsE, C. J., LerTOoN and FAWCETT, JJ., not sitting.

WILLIAM A. MYERS, APPELLEE, V. JOHANNES PERSSON,
APPELLANT.,

FiLep OcTtoBER 17,1913, No. 17,349.

Evidence: PArROL EVIDENCE: AMBIGUITY. Ambiguity in a written instru-
ment may be explained by oral testimony showing the mutual
understanding of the parties.

ArprpAL from the district court for Nuckolls county:
LesLie G. Hurp, JUDGE. Affirmed.

Tibbets, Anderson & Baylor, for appellant.
H. H. Mauck, contra.
Rosg, J.

The relief sought is the specific performance of a con-
tract to exchange real estate. William A. Myers, plain-
tiff, and Cassen Cassens each separately contracted with
the state to purchase a 40-acre tract of school land in
Nuckolls county for 38 an acre, the appraised value.
Both tracts were crossed diagonally by the Missouri Pa-
cific railway. Nineteen acres of the land purchased by
Cassens were east of the railroad and four aeres of the
tract purchased by Myers were west of the railroad.
These fractional parts the purchasers agreed to exchange,
though they did not at the time have title. Their writings
are in form as follows: “I hereby assign, and transfer
unto William A. Myers all my right, title and interest in
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and to the east part of the S. E. } of the N. W. 1
east side the M. P. R. R. about 19 acres for the 4 acres
west side the M. P. R. R. in the N. E. } of S. W. } sec. 16,
town 1, range 7 west by paying me $7.35 per year till we
get clear title from the state and settle the differents.
Witness our hands this 30th day of April, 1891. C. Cas-
sens. In Presence of Edwin J. Murfin.” “I hereby assign,
and transfer unto Cassen Cassens all my right, title, and
interest in and to the west part of the N. E. 1 of the N.
W. 1, sec. 16, T. 1, R. 7, about 6 acres west side the M. P.
R. R. for the 19 acres east side the M. P. R. R. in 8. E.
1} N. W. 1, sec. 16, town 1, range seven west by paying him
$5.62 per year till we get clear title from the state and
settle the differents. Witness our hands this 30th day of
April, 1891. W. A. Myers. C. Cassens. In presence of
Edwin J. Murfin.”

No point is made on an error in description or on the
inconsistency in the amount of interest to be paid an-
nually.

After execution of the instruments copied, each party
thereto surrendered to the other possession of the ex-
changed land. Cassens died before acquiring title to the
40-acre tract purchased by him from the state, and his
school-land contract was sold to defendant, Johannes
Persson, with notice of Cassens’ agreement with Myers. As
Cassens’ successor, Persson paid the state the remainder of
the purchase price and procured a deed to the entire 40-
acre tract. Plaintiff pleads that he has performed on his
part or tendered performance of all of the terms of the ex-
change contract, and that, within the meaning of the term
“settle the difference,” he is entitled to a deed for the 19-
acre tract east of the railroad, upon paying for 15 acres at
the appraised value of $8 an acre and conveying to defend-
ant the four-acre tract west of the railroad. Defendant
denied any obligation to make the exchange on a basis other
than full value at the time of making transfers, though he
admitted that after procuring title he offered to execute a
deed and settle the difference on a valuation of $40 an
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acre. The trial court decreed specific performance and
directed the parties to make the exchange on the basis of
the appraised value of $8 an acre. Defendant has ap-
pealed.

That defendant bought the school-land contract with
notice of the exchange agreement is fairly established.
Defendant repeatedly recognized the exchange contract by
accepting interest according to its terms. There is some
discussion of the question of estoppel, but the evidence
is clear that plaintiff did nothing to prevent him from
demanding performance.

The controlling question in the case is the meaning of
the term “settle the difference,” as used in the exchange
contract. The trial court admitted testimony to show
that the parties understood that settlement should be
made on the basis of the appraised value of $8 an acre.
Defendant insists that there is no competent testimony
of that nature; that recognized rules for construing con-
tracts as written allow him full value, and that he should
not be required to perform on any other terms. This posi-
tion is obviously untenable. Without reference to ex-
traneous matters, the words “settle the difference” do not
disclose definitely what was in the minds of the contract-
ing parties. It is elementary that ambiguity in a written
instrument may be explained by oral testimony showing
the mutual understanding of the parties. TProof of this
nature was properly admitted, and it fairly shows that
the parties intended to settle the difference on the basis of
the purchase price of $8 an acre, as fixed by their school-
land contracts with the state. They apparently adopted
that basis in agreeing on the amount of interest which
plaintiff should pay annually. The oral testimony is con-
sistent with the writings and justifies the decree for spe-
cific performance.

AFFIRMED.

REESE, C. J., LErTON and FAWCETT, JJ., not sitting.
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CHARLES W. YOUNG, APPELLANT, V. CITY OF BROKEN Bow,
APPELLEE,

FiLEp OcToBER 17, 1913. No. 16,778.

1. Judgment: REs JubpicAtA. City of Broken Bow v. Broken BOu}
Water-Works Co., 57 Neb. 548, examined and held res judicata as
to the validity of the judgments in controversy in this action.

: DorMANT JUDGMENT: REMEDIES. The right to prosecute pro-
ceedings to revive a dormant judgment and the right to maintain
an action upon the same are cumulative remedies, and the judg-
ment creditor may have either or both as he sees fit; and where
either of such rights is asserted the court may in its discretion,
under proper evidence, formally give judgment for the other.

: REvivor. Where in an action, the nature of which
is to obtain the revivor of a dormant judgment, such judgment
is found to be valid and not fully paid, it will be revived.

APPEAL from the district court for Custer county: BEN-
JAMIN F. Goop, JUDGE. Rerversed with directions.

Rich, O’Neill & Gilbert and Alpha Morgan, for appel-
lant,

Silas A. Holcomb and N. T. Gadd, contra.

FAawcerT, J.

This suit was instituted in the district court for Custer
county upon three judgments obtained by the Broken Bow
Water-Works Company against the city of Broken Bow
in the years 1892, 1893, and 1894, respectively, and there-
after assigned to plaintiff; all of said judgments now be-
ing dormant. Trom a judgment in favor of defendant.
plaintiff appeals.

The controversy between the water-works company and
plaintiff, as the assignee of its judgments, and the ecity
has been considered by this court on four different occa-
sions: State v. Royse, 3 Neb. (Unof.), 262, 269, 71 Neb.
1, and City of Broken Bow v. Broken Bow Water-Works
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Co., 57 Neb. 548. For a history of the controversy refer-
ence is made to those opinions.

One of the defenses interposed by the city is that all of
the judgments are barred by the statute of limitations.
Counsel for defendant abandons this contention in his
brief, and concedes that under the authority of Swuell v.
Rue, 72 Neb. 571, this defense must fail. The next de-
fense is that the first and third judgments are void for
want of jurisdiction of the court over the defendant when
they were rendered. To this defense plaintiff pleads City
of Broken Bow v. Broken Bow Water-Works Co., supru,
as res judicate. 'We think this plea is good and that the
validity of the judgments in controversy cannot again be
inquired into.

The next defense, and the one which counsel for defend-
ant characterizes as “the principal defense in this case,”
is based upon the proposition that the city has fully dis-
charged its obligation under its contract with the water
company for the amounts agreed to be paid for hydrant
rentals; that, the judgments being for hydrant rentals,
they too are satisfied and discharged; and that the city
has exhausted its debt-paying power with respect to its
hydrant rentals under its contract with the water com-
pany. We do not deem it necessary to consider all of the
arguments pro and con upon this point, but leave them
to be considered, should they ever subsequently arise, in
an action under issues properly framed and which squarely
present such questions, which we do not think is true in
the present case. The only question which we deem ma-
terial to decide at this time is the right of the plaintiff
to have a revivor of his dormant judgments.

Section 9 of the contract entered into between the city
and the water-works company provided: “In consideration
of the benefits which shall be derived by the said city and
its inhabitants, * * * the city of Broken Bow * * *
hereby promises and agrees to pay rent for the said 30
hydrants at the rate of $85 per annum, for each and every
hydrant, * * * in semiannual installments, on the
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first Tuesday of May, and first Tuesday in November, in
each and every year during the said term to the said
grantees, their heirs and assigns.” The contract was en-
tered into in 1888, and was to run 25 years,

Section 6 of the contract provided: “A sufficient tax,
not exceeding seven mills on the dollar, shall be levied
and collected annually upon all taxable property upon
the assessment roll of said city, to meet the payments
under this ordinance, when and as they shall respectively
mature during the existence of any contract for hydrant
rentals, and shall be levied and kept as a separate fund
known as the ‘water fund’ and shall he irrevocably and ex-
clusively devoted to the payment of hydrant rentals under
this ordinance, and shall not be otherwise employed.”

On April 1, 1904, the city acquired the water plant
through a sale by the master in chancery in a suit pending
in the United States circuit court for the district of Ne-
braska, and since that time has controlled and operated
the same. Upon the trial of this case it was stipulated as
follows:

“It is admitted that each and every year during the
existence of the water-works company and while it main-
tained and operated the plant and until the sale to the
c¢ity of Broken Bow, April Ist, 1904, there was levied an-
nually by the proper authorities a tax of seven mills on
the dollar assessed valuation, such levies being for and
designated as hydrant rental, the same being levied for
the purpose of paying hydrant rentals.

“It is stipulated, subject to such objections as may be
interposed, that at the time of the acquisition of the
Broken Bow water-works system by the defendant, the
city of Broken Bow, there was on hand in said treasury in
hydrant rental fund derived from the seven-mill levy
* which had hbeen levied annually theretofore $1,566.59,
which fund or amount was retained and used by the city;
that all other moneys realized from the seven-mill levy,
from the heginning of the operation of the water-works
plant until its acquirition as aforesaid by the defendant
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city, had been collected and applied in satisfaction of the
hydrant rentals due under the franchise contract entered
into between the city and the water-works company.”

It appears from the above stipulation of facts that the
defendant city, at the time it acquired the water-works,
had in its possession $1,566.59, derived from the seven-
mill levy which had been theretofore annually levied.
There is no claim that this money has ever been paid over
to plaintiff. Counsel for defendant undertakes to justify
the city in holding this money by stating that “the deed
from the master in chancery in the foreclosure sale under
the order and decree of the court conveyed to the pur-
chaser, not only the plant and system, but also ‘all rights,
interest, title, claim and demands of every name and na-
ture which have in anywise come to the said Broken Bow
Water-Works Company, or in anywise arisen under a
certain ordinance of the city of Broken Bow, passed on
the 23d day of April, 1888, and all debts, dues, rentals,
claims and demands of every name and nature however,
arising against the said city, whether such have hereto-
fore accrued and are now existing, or may at any time
hereafter accrue to said company.’ The conveyance from
the purchaser at foreclosure sale to the city contained
likewise the same provisions as hereinbefore referred to.”
To our minds this is a very unsatisfactory pretext under
which to claim the right to retain over $1,500 which de-
fendant admits was collected under the seven-mill levy, and
which under its contract with the water company it agreed
should be “levied and kept as a separate fund known as
the ‘water fund’ and shall be irrevocably and exclusively
devoted: to the payment of hydrant rentals under this
ordinance, and shall not be otherwise employed.” Plain-
tiff had, with the full knowledge of the city, become the
owner of the three judgments long prior to the commence-
ment of the foreclosure proceedings in the federal court.
He thereby became entitled to receive all hydrant rentals
derived from the seven-mill levy. Such rentals, as soon as
collected, became a trust fund to “be irrevocably and ex-
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clusively devoted to the payment” of his judgments. The
simple fact that the water company was unable to meet
its obligations and its property was sold to meet the same
ought not to, and does not, prevent plaintiff from now
insisting that the city pay over to him moneys which the
city had collected under the law and under its contract
with the water company, and which, the moment it was
collected, became a trust fund for the specific purpose,
“irrevocably,” of paying the water company, or its as-
signee, what the city owed for hydrant rentals. When it
purchased the water-works system from the grantee of the
receiver, it knew that it had tlis money, and that the
money constituted a trust fund to be applied as above in-
dicated; and the stipulation quoted from the receiver’s
deed in mo manner relieves it from its liability therefor.

The other questions argued in the briefs and at the bar
are important questions, which we now think we made a
mistake in permitting the parties to press upon us in this
action. They are questions which it is not necessary, nor
proper, to decide at this time. This action is, to all in-
tents and purposes, one to revive dormant judgments, and
will be so treated. The only questions we are called upon
to decide are whether the judgments are void, and, if not,
whether or not they have been paid. That they are valid
judgments is res judicata; that they have not been paid
is conceded by the stipulation above set out. Hence, the
judgments ought to be revived.

The judgment of the district court is therefore reversed
and the cause remanded, with directions to enter judg-
ment of revivor of the three judgments in controversy.

REVERSED.
REeEsE, C. J., not sitting.

ROSE, J., dissenting.

HAMER, J., concurring.
This action is brought upon three judgments rendered
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in the district court for Custer county in favor of the
Broken Bow Water-Works Company and against the city
of Broken Bow, in the years 1892, 1893, and 1894. These
judgments were purchased by the plaintiff, who is the ap-
pellant. They cover the alleged difference between the
price at which the water-works company was to supply
the city of Broken Bow with water under a franchise con-
tract with that city and the amount raised and paid out
of the levy of an annual tax of seven mills on the dollar
upon the taxable property within the state. The three
judgments are by this action sought to be revived. It is
claimed by the defendant that these judgments must be
deemed to be paid because the city exhausted its taxing
powers for the payment of hydrant rentals when it levied
a seven-mill tax. To the defendant’s answer that the three
judgments were void, the plaintiff replied that the matter
in controversy is res judicata, and that the judgments are
valid because heretofore declared to be valid in a suit
hetween the same parties in a court of competent juris-
diction. Section 9 of the ordinance provides that the
franchise and license granted shall remain in full force
and effect for 25 years; that the said city of Broken Bow
shall take 30 hydrants during said term of 25 years at
the rate of $35 per annum until such time as there are 150
water consumers, and thereafter that the rate shall be
$75 per annum for each hydrant up to 50, and above 50
that the price paid by the city shall be $60 per annum.
There was a specific promise to pay the price stipulated.
It is the contention of the city that, notwithstanding its
promise to pay the stipulated price for a supply of water
to be furnished through these hydrants, yet the promise is
not binding because of the further agreement to levy a
tax. As the writer understands the oral argument of
counsel for Broken Bow, it seems to make the concession
that the legislafure and contractors may have contem-
plated that the seven-mill levy to pay for the use of
hydrants might be entirely inadequate at the commence-
ment of the term at the contract price for each year, yet
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that towns grow in population and that the value of the
taxable property increases, and that it may have been
considered by the contracting parties that within the full
25-year period or term of the contract the value of the
taxable property of the city would probably increase so
that the levy might aggregate enough to pay off the debt;
but, nevertheless, counsel for the city make the contention
that the levies made and applied exhausted the ability of
the city to pay, and therefore paid the debt. Every in-
telligent person knows that the value of the taxable prop-
erty in a frontier town multinlies rapidly if the town is
prosperous. If the full amount for any one year is not
raised, then is there any reason why the remainder of the
25 years and the growth of the city during that time and
the increase of its taxable property may not be consid-
ered? Tt is the contention of the city that, because the
promise to pay contained a condition that seven mills on
the dollar should be annually levied upon the taxable
property to meet payments under the ordinance, there-
fore the city was not bound to pay anything more than
the tax specified.

In the City of Austin v. Cahill, 99 Tex. 172, 88 S. W.
542, the city had issued its bonds for water and light, and
the ordinance provided that there should be levied and col-
lected for the year 1890, and for each year thereafter, a
tax to pay the interest and provide a sinking fund. There
was a limit allowed by the constitntion of 2} per cent. on
the taxable property of the city for any one year. It was
held that the neglect of the city to perform its contrac-
tual obligaticns did not enable the city to escape that
duty, and that it might be forced to perform the same by
mandamus.

In Euast St. Louis v. Amy, 120 T, 8. 600, the city of East
St. Louis issued its bonds, and had neglected to make the
levy for a number of years, when the plaintiff sued to com-
pel payment. It was objected that a tax could not be
levied in any one year sufficient to make good the past
defaults. Chief Justice Waite said: “The accumulation







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































