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WILLIAM S. ROWND V. STATE OF NEBRASKA.
F1LEp MarcH 28,1913. No. 17,857.

1. Forgery: INFORMATION: SUFFICIENCY. "In an information for forgery,
the phrase, “did knowingly * * % yutter and publish * * *
as true and genuine, * * * a certain false, forged and counter-
feited check,” ete., sufficiently avers guilty knowledge that the in-
strument was forged. The use of the word “knowingly” is equiva-
lent to an allegation that the person knew the facts subsequently
stated.

2. Criminal Law: CONTINUANCE! ReviEw. Where the adverse party
admits that witnesses, if present, would testify as stated in an
affidavit for a continuance, and the party presenting such affidavit
afterwards reads such statement in his affidavit as evidence to the
jury, there is presented no ground for a reversal of the final judg-
ment of the trial court because of its refusal to grant the con-
tinuance asked. Catron v. State, 52 Neb._ 389.

9. Forgery: IDENTIFICATION OF ACCUSED: EvipENcE. Evidence that the
defendant, during the time that the forged check, which he was
charged with having uttered and published, was executed, pre-
sented for payment, and the payment of it obtained, was registered
as a guest at a hotel in Omaha under the name of H. B. Sanford,
and that the defendant and Sanford were one and the same person,
when considered with the other evidence in the case, was com-
petent as tending to identify the defendant as the person who
uttered the forged instrument.

4, H : . Testimony that a niece of the defendant,
who was intimate with the woman whose name was purported to
be signed to the forged check, had access to her checks and private
papers, knew of her business affairs, knew how much money she
had and in what bank she kept it, that she was absent from the
city of Omaha, that defendant and his said niece were intimate
and were frequently together during that time, was competent as
tending to identify the defendant and establish guilty knowledge
on his part at the time he uttered and published the forged check.

5. Criminal Law: WITNESSPS: INDORSEMENT OF NAMES ON INFORMATION.
It is not a sufficient objection to the testimony of a witness that
his name indorsed on the information was misspelled, in that, on
the original information it was spelled Schmidt, while on the sub-
stituted copy it was spelled Schmitt, it appearing that the name
on each information represented one and the same person.

6. Forgery: IDENTIFICATION OF ACCUSED: EvipEnce. Evidence that the
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defendant, when arrested, had in his possession another check
payable to him under his assumed name of “H. B. Sanford,” to-
gether with a pawn ticket issued to him under the name of “W. 8.
Sanford,” was competent to connect the defendant with the com-
mission of the crime charged against him.

7. Criminal Law: INSTRUCTIONS: ALIBI. An instruction containing the
phrage, “The defendant has introduced evidence tending to estab-
lish what is known as an alibi” is not a disparagement of that
defense, and is not subject to any Just criticism. Nightingale v.
State, 62 Neb. 371.

8. Evidence examined, its substance stated in the opinion, and held
sufficient to sustain the verdict.

ERROR to the district court for Lancaster county: Ar-
BERT J. CORNISH, JUDGB. Afirmed.

T. J. Doyle, for plaintiff in error.

Grant Q. Martin, Attorney General, and Frank E.
Edgerton, contra.

BArNEs, J.

William 8. Rownd, hereafter called the defendant, was
tried in the district court for Lancaster county on an
information clarging him with the crime of uttering and
publishing a false, forged and counterfeited check for the
payment of money. He was found guilty as charged in
the information, and was sentenced to the penitentiary
under the indeterminate sentence act, for a term of frou
one to twenty years. To reverse that judgment he has
brought the case to this court by a petition in error.

The charging part of the information upon which the
defendant was tried reads as follows: “That the said
William 8. Rownd, alias W. 8. Raymond, in the county
and state aforesaid, on or about the 19th day of April, 1912,
in said county and state, he, the said William . Rownd,
alias W. 8. Raymond, having in his custody and posses-
sion a certain false, forged and counterfeited check for
the payment of money, which is in the words and figures
as follows, to wit, ‘Omaha, Neb., April 17, 1912. No. —
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The Omaha National Bank. (27-2) Pay to the order of
A. H. Stanton $220.00 two hundred and twenty dollars.
Women's Department—Mary Sutman’—did knowingly,
unlawfully and feloniously utter and publish the same as
true and genuine; with the unlawful and felonious intent
then and there to defraud, contrary to the form of the
statutes in such case made and provided and against the
peace and dignity of the state of Nebraska.”

It appears that to this information the defendant filed
a demurrer, which was overruled, and defendant contends
that the court erred in overruling his demmrrer. It is
argued that there is no averment in the information that
the defendant uttered the check, knowing the same to be
forged, and therefore the information was insufficient to
charge the commission of a crime. Many authorities are
cited in support of this contention, and it may be con-
ceded that to charge the crime of uttering and publishing
a forged check, as defined in section 145 of the criminal
code, the words, “knowing the same to be false,” or their
equivalent, must appear in the information, and where
such words are wholly omitted from the information it
will not sustain a conviction. It must be observed, how-
ever, that the word “knowingly” is not omitted from the
information. Dut it is argued that, as it is used therein,
it must be held to modify and relate only to the charge
of uttering and publishing the check in question, and
therefore it is not charged that defendant uttered and
published that instrument, knowing it to have been
forged. This is not a new question, and there are
some cases which support defendant’s contention. But
the rule announced in those cases is not sustained
by the greater number and better considered decisions
in this country. We think. the rule is that the word
“knowingly,” as used in the information in this case,
qualified all words following, and it is thereby equiva-
lent to the words used in the statute, “knowing the
game to be false.” In United States v. Clark. 37. Fed.
106, it was held that “an indictment under Rev. St. U, 8.
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see. 3893, charging that defendant did knowingly deposit
for mailing and delivery certain obscene pictures, etc., is
not open to the objection that it is not alleged that the
defendant knew the character of that which he deposited.”
In 2 Bishop, New Criminal Procedure (2d ed.) soc. 556,
it is said: “The adverb will suffice when so emploved as
to satisfy the demand for directness.” Tn State r. Wil
liems, 139 Ind. 43, the court held: “In an indictment for
forgery the phrase, ‘did * * * knowingly utter, pub-
lish and pass * * * a9 true and genuine, a certain
false, forged and counterfeit promissory note,’ etc., suffi-
ciently avers the guilty knowledge that the instrument
was forged.” The court said that the use of the  word
“knowingly” is equivalent to an allegation that the per-
sen knew the facts subsequently stated; that to know-
ingly utter a forged instrument is the usual form of ex-
pression, and fully avers the guilty knowledge that the
instrument was forged. As we view the weight of au-
thority, the district court did not err in overruling the de-
‘endant’s demurrer to the information.

It is also contended that the court erred in overruling
the defendant’s motion for a continuance. The affidavits
in support of the motion alleged that two witnesses living
in Kansas City were desired at the trial; that notice had
“ecen served to take their depositions in Kansas City, and
Fefore they were taken the defendant was arrested and
i'laced in jail in that city until he was liberated by habeas
corpus. In epposing the motion for a continuance, it was
admitted in open court, by counsel for the state, that the
witnesses named would testify, if. present, that from
April 12 to April 25, 1912, W. 8. Rownd was in Kansas
City every day, and that he was not in the city of Lin-
coln during that period.

The granting or refusal of a continuance is a matter of
discretion with the trial court, and ordinarily will not
be reviewed by the supreme court. Error can be predi-
cated upon the ruling of the district court only in cases
v Yere there has been an abuse of discretion; and it has
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been universally held by this court that, where the state
offers to admit that an absent witness will testify to the
facts alleged in the affidavit for a continuance, it is not
error to overrule the motion. Catron v. State, 52 Neb.
389; Russell v. State, 62 Neb. 512; Foster v. State, 79
Neb. 259. It appears that the affidavits were read in evi-
dence as though the statement contained therein was the
testimony of the absent witnesses. Therefore there was
no abuse of discretion on the part of the trial court, in
overruling defendant’s motion for a continuance.

It is next contended that the court erred in receiving
in evidence the hotel register and cashbook of the Well-
ington hotel in Omaha, which showed that H. B. Sanford
of Kansas City, Missouri, registered at that hotel April
13, and that he paid his room rent on April 26, 1912. The
proprictors of that hotel, a Mr. and Mrs. Hamilton, both
testified positively that the defendant, W. S. Rownd, was
the man who registered at their hotel as H. B. Sanford,
and that they saw him practically every day of the time
between April 13 and April 26. For the purpose of show-
ing that the defendant Rownd and H. B. Sanford were
one and the same person, this testimony was competent.
After defendant’s arrest there was found in his room, and
among his effects, a check-made payable to H. B. Sanford,
and a pawnbroker’s receipt indorsed by W. S. Sanford.
This testimony was objected to as incompetent and im-
material, but was received by the trial court. It is now
contended that the defendant’s objections should have
been sustained. It appears that these papers were taken
from defendant’s trunk in Lincoln, after his arrest. They
were links in the chain of identification by which it was
sought to prove that defendant was the man who uttered
the check in question in the City National Bank at Lin-
coln. The fact that Rownd registered at the Wellington
hotel at Omaha for two weeks, during which time he came
to Lincoln and secured the money on the check, may be
«aid to have been established, if the testimony of the
Hamiltons was believed.
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It also appears in evidence that, while defendant was
registered at the Wellington hotel, he was in frequeunt
communication with one Elsie Waters, who is admitted
to be his niece. Defendant contends that this evidence
was incompetent and highly prejudicial, and for its ad-
mission the judgment should be reversed. We think this
testimony was comnpetent, and was properly introduced
for the purposes of identification. The testimony also
developed the fact that Elsie Waters was intimate with
Mary Sutman, whose name appeared to be signed to the
forged check. It was also shown that Elsie Waters had
access to the private papers of Mary Sutman; that she
knew of her business affairs, knew how much money Mary
Sutman had, and in what bank she kept it. The testi-
mony also showed that Elsie Waters called upon the de-
fendant while he was registered at the Wellington hotel
under the name of Sanford, talked with him over the tele-
phone at various times, and occasionally met him on the
street. There was some evidence tending to show that
the signature of Elsie Waters resembles that of the sig-
nature on the forged check. This testimony was strenu-
ously objected to, and error is predicated for its recep-
tion. This evidence not only tended to identify the defend-
ant as the man who uttered the check, but also tended to
establish a guilty knowledge on his part at the time he
uttered and published it. There was also a letter intro-
duced in evidence, written by Elsie Waters to Mary Sut-
man, which was mailed in Omaha on April 16, some two
days prior to the time the defendant appeared in the City
National Bank of Lincoln and presented the check for pay-
ment. This evidence showing the close acquaintance of
~ Elsie Waters with the defendant is material and com-
petent. The state was required to identify the man who
uttered the forged check as the defendant on trial, and
this evidence was competent. It also tended to show the
probability of the defendant’s having the check purport-
ing to be signed by Mary Sutman, as well as the knowl-
edge on his part that it was a forgery, We are therefore
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of opinion that all of this evidence was material and com-
petent.

It is defendant’s contention that the court erred in re-
ceiving the testimony of one John Schmidt, over the de-
fendant’s objection that his name was not indorsed upon
the information. It appears that the original informa-
tion was lost, and by agreement of the parties a copy
produced by counsel for the defendant was agreed upon
as a true copy of the original information. On motion
of the county attorney, he was permitted to indorse on
the substituted information the names of the witnesses
that were indorsed on the original information. Among
those witnesses was the name of John Schmitt. Objec-
tion was made to the testimony of this witness because his
name on the original information seems to be spelled
“Schmidt,” instead of “Schmitt,” as it appears upon the
substituted information. It would seem that this objec-
tion was without merit. The two names are pronounced
exactly alike, and it is not contended that they were used
to designate different witnesses. But, as a matter of fact,
they referred to the same person whose name was indorsed
.on the original information.

Defendant contends that the court erred in receiving
in evidence the check made by one E. W. Roberts payable
to H. B. Sanford. This check was in a picture frame be-
hind a post card picture found in the trunk of the defend-
ant Rownd at a time subsequent to his arrest. It is con-
tended by the state that this check was an important piece
of evidence, in that it tended to identify Rownd as the H.
B. Sanford who stopped at the Wellington hotel from
April 13 to April 26, 1912, and who uttered the forged
check in Lincoln on the 18th day of that month. It is
true that this evidence did not bear directly upon the
crime committed by the defendant, but it served to iden-
tify the man who did commit the crime with the defend-
ant Rownd who was charged with its commission. The
fact that he had in his possession a check payable to H. B.
Sanford, taken in connection with the other evidence

31
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which we have previously discussed, was competent evi-
dence to connect the defendant with the commission of the
crime charged. :

Defendant contends that the court erred in receiving
the testimony of one Brouillette. That witness testified
that he took Elsie Waters to two different dances in April,
1912; that on one occasion she told him that Mrs. Sutman
was coming back from Canada because there had been a
check forged on her for $200. It appears that this state-
ment was made to Brouillette before it was known that
the forged check in question had been passed. This testi-
mony tended to show a plan of action between Elsie Wat-
ers and the defendant, which indicated an arrangement
by which the check was forged, and finally presented to
the bank in Lincoln for the purpose of having it cashed.
The evidence found in the record in relation to the con-
duct of Elsie Waters and the defendant, together with
their intimacy, rendered the evidence in question com-
petent.

Error is also predicated on the admission of the testi-
mony of one Scott. It appears that he was employed by
the insurance company that was attempting to find the
man who had defrauded the Omaha and Lincoln banks.
The witness was present at the time the room and trunk
of defendant were searched immediately subsequent to
his arrest. He testified that he found among those effects
the check signed by Roberts, a pawn ticket signed by the
name of W. 8. Sanford, which was issued by one L. Gold-
man of Kansas City under No. 9502. Tt appears that
when Scott examined the effects of the defendant he made
a memorandum in regard to the pawn ticket, and reported
the same to a detective office at Kansas City, after which
he destroyed his memorandum. The witness remembered
the number of the pawn ticket which was signed by W, S.
Sanford, but was compelled to refer to a copy of his re-
port to identify the date, which was March 20, 1912. This
testimony was competent under the rule announced in
. Erdman v. State, 90 Neb. 642, 651.
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It appears from the evidence that the defendant was
known by the name of W. 8. Raymond; that he was
known in Omaha under the name of H. B. Sanford. There
is also in the record evidence of expert witnesses on hand-
writing to the effect that the same man signed W. S. San-
ford to the pawn ticket, and H. B. Sanford on the register
of the Wellington hotel in Omaha, and on the register of
the Blossom House in Kansas City.

It is impossible, within the limits of this opinion, to
discuss all of the 80 assignments of error contained in
the record; but all of them have been carefully considered,
and, as we view the record, the evidence objected to was
competent and was properly admitted, and this is suffi-
cient answer to those assignments.

It is contended that the court erred in giving to the
jury instruction No. 5. It was the theory of the defend-
ant that he was not in the city of Lincoln at the time the
money was obtained on the forged check at the City Na-
tional Bank, but was in the city of Kansas City. Instruec-
tion No. 5 stated the law relating to that defense. The
only objection to the instruction is the use of the words,
“tending to show what is known as an alibi.” It is argued
that this expression is a disparagement of the defense.
We think this objection is too technical to receive serious
consideration. A like instruction was given by the court
in Nightingale v. State, 62 Neb. 371, where it was said:
“This instruction, we think, is not subject to any just
eriticism.” There was evidence in the instant case tend-
ing to show an alibi, and the court properly put the ques-
tion before the jury by the instruction complained of.

Finally, it is contended that the evidence was insuffi-
cient to sustain the verdict. As we view the record, the
state showed by Mary Sutman that the check in question
was forged. It was shown by the testimony of Neil Dunn,
the collection clerk for the City National Bank of Lin-
coln, that tlie defendant in this case came into the bank
between 11 and 11:30 o’clock on April 19, 1912, and pre-
. sented the check to have it cashed. Payment was refused;
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hut, at the sugzestion of the witness, Rownd left the check
with him for collection. He testified that he saw Rownd
write on the back of the check the name “C. A. Clark.”
The check was sent to the Omaha National Bank for col-
lection. On April 22 the City National Bank was noti-
fied that the Omaha National Bank had eredited it with
the amount of the check, and on April 25, about 11 o’clock,
or shortly afterwards, Mr. Rownd, the defendant, entered
the front door of the City National Bank, approached the
desk of the witness Dunn, who handed lhim a cashier’s
check for the amount of the forged check, less collection.
The defendant immediately indorsed it, took it to the
paying teller, and there secured the money. The witness
Dunn positively identified Rownd as the person who
cashed this fraudulent check in his bank. The identifi-
cation seems to be complete and positive. It is true that
Dunn admitted on cross-examination that he was not in-
fallible, but he was positive that the defendant was the
man who obtained the moneyv on the forged check. This
evidence, if believed by the jury, would be sufficient to
sustain the conviction.

The state also showed by Harold and Sadie Hamilton,
proprietors of the Wellington hotel in Omaha, that the
defendant William 8. Rownd registered at their hotel
April 23, 1912, as H. B. Sanford, and remained there
until April 26. They related so many details about his
vigit that it is hardly possible that they could be mistaken
about him. He was blind in one eye, and wore a glass
ceve. This was noticed by the Hamiltons at the time he
was their guest. It appears that he frequently came to
the desk and talked with them, and on one occasion got
locked in his room, and had to come down on the fire
escape. They also had some controversy with him at a
time he was entertaining Elsie Waters in his room. These
matters tend to show that the Hamiltons could not be
mistaken in identifying the defendant as H. B. Sanford.

The state also showed that in Rownd’s effects was the
check made payable to H. B. Sanford. Defendant ad-
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mitted that he was in Kansas City on May 19, and the
register of the Blossom House in that city contains his
signature on that date as H. B. Sanford. It appears that
that signature was written by the same man who regis-
tered as . B. Sanford in Omaha. The state showed the
intimate acquaintance between Sanford and Elsie Waters,
the niece of the defendant, by several witnesses. This
-tended to identify the man Sanford as the defendant
Rownd, and also tended to show the guilty knowledge of
the defendant in passing the forged check. The state fur-
ther showed, by expert witnesses on handwriting, that
the name C. A. Clark, as indorsed on the fraudulent check,
and the name O. A. Clark, written on what is called ex-
hibit 1, which is in evidence, were written by the defend-
ant, and were written by the same man. The state also
showed by several expert witnesses that the man who
wrote the name H. B. Sanford on the hotel register in
Omaha signed W. S. Sanford to the pawn ticket in Kansas
City.

It further appears that FElsie Waters knew that the
check in question had been forged, and that Mary Sutman,
whose name appeared to be signed to it, was absent from
the city of Omaha, and was in Canada at the time the
check was presented for payment; that communication
could not be had with Mary Sutman until a sufficient time
would elapse to secure its collection; that a sufficient
amount of money was deposited in the Omaha National
Bank by Mary Sutman to pay the check, and that defend-
ant and Elsie Waters were together at Excelsior Springs
and Kansas City after the check in question was paid.
It is true that defendant produced the depositions of four
persons Who declared that Rownd was in Kansas City
during the time thz forged check was cashed in Lincoln.
Upon this question there was a clear conflict of testimony;
but it was the province of the jury to determine the effect
of this evidence.

It may be further said that, if the jury believed the tes-
timony of the state’s witnesses, it showed that Sanford
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was at the Wellington hotel in Omaha from the 13th day
of April, 1912, to the 26th of that month, during which
time the check in question was presented to and cashed
by the bank in Lincoln, and it was apparent to them that
the defendant could come to Tincoln every day and trans-
act business, if he so desired, and return to Omaha, and
thus be seen about the hotel where he was registered on
each day during the whole time he was stopping at the
Wellington hotel.

As we view the evidence, it is sufficient to sustain the
verdict, and finding no prejudicial error in the record the
judgment of the district court is

AFFIRMED,
Lerron, J., not sitting.

FRANK IAMS, APPELLEE, v. WILLIAM R. MELLOR ET AL,
APPRLLANTS,

FrEp MarcH 28, 1913. No. 17,907.

Constitutional Law: OFFICERS: STALLION REGISTRATION BoARD. The
act of April 10, 1911, which attempts to create a stallion registra-
tion board and to vest the same with state wide executive powers

" and jurisdiction, is in conflict with sections 1 and 26, art. V of the
constitution, which specify the particular officers who shall consti-
tute the executive department of the state, and provide that “no
other executive state office shall be continued or created, and the
duties now devolving upon officers not provided for by this con-
stitution shall be performed by the officers herein created.” State
v. Porter, 69 Neb. 203.

APPEAL from the district court for Howard county:
JAMES N. PAUL, JUDGE. Afirmed.

frant @G. Martin, Attorney General, and George W.
Ayres, for appellants.

John L. Webster, William H. Thompson and T. J.
Doyle, contra.
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LETTON, J.

This is an action to restrain the stallion registration
board created by the act of April 10, 1911 (laws 1911, ch.
1), from collecting the fees prescribed in that act for the
examination of stallions, for the renewal of the certificates
provided for by the act, and for recording transfers of
ownership, and from further enforcing the provisions of
the act. The petition alleges that the defendants, while
pretending to act under the statute, have interfered with
the sale of horses by the plaintiff; that the market value
of his horses has been reduced and depreciated and his
business injured, and that the board, unless restrained,
will continue its unlawful interference with his business.
Tt is further alleged that the act violates the constitution
of the state of Nebraska in a number of its provisions, and
is thevefore void. The admissions in the answer, together
with the evidence, practically substantiate the main al-
legations of fact in the petition. The district court found
that the facts stated in the petition were true, and further
found that the act in question was unconstitutional as
“gn unlawful attempt to create state executive officers in
violation of sections 1 and 26, art. V of the constitution
of the state of Nebraska,” and granted the relief prayed.
The defendants appeal. .

Section 1, art. V of the constitution of the state of Ne-
braska, is as follows: «ohe executive department shall
consist of a governor, lieutenant governor, secretary of
state, auditor of public accounts, treasurer, superintend-
ent of public instruction, attorney general, and commis-
sioner of public lands and buildings, who shall each hold
his office for the term of two years from the first Thurs-
day after the first Tuesday in January next after his elec-
tion, and until his successor is elected and qualified:
Provided, however, that the first election of said officers
shall be held on the Tuesday succeeding the first Monday
in November, 1876, and each succeeding election shall be
held at the same relative time in each even year there-
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after. The governor, secretary of state, auditor of public
accounts, and treasurer, shall reside at the seat of govern-
ment during their terms of office, and keep the publie
records, books and papers there, and shall perform such
duties as may be required by law.”

Section 26 of the same article provides: “No other
eXecutive state office shall be continued or created, and
the duties now devolving upon officers not provided for by
this constitution shall be performed by the officers herein
created.”

The fundamental question presented in this case is
whether the act of 1911 violates these provisions of the
constitution. Much condensed, the main provisions of
the act are, as follows:

Section 1 provides, in substance, that every owner or
keeper of any stallion or jack kept for public service or for
sale, exchange or transfer, shall procure a certificate from
the stallion registration board, “which shall be composed
of the following named officers : The secretary of the Ne-
braska state board of agriculture, the professor of animal
husbandry of the University of Nebraska, and the deputy
state veterinarian.”

Section 2. In order to obtain such certificate, there shall
be presented to said stallion registration board an affidavit,
signed by a veterinarian, who shall be approved and ap-
pointed by said board, to the effect that he has personally
examined such stallion or jack, and that to the best of his
knowledge and belief it is free from certain specified dis-
eases; and if the animal is pure bred there shall also be
presented a certificate of registration issued by certain
specified stud book associations. The act further requires
that the certificates issued shall bear the signature of the
inspector and the stallion registration board, and shall
have attached the official seal of the board ; provides for
the annual re-examination of the animals; that the board
shall have power to revoke certificates for cause; requires
the posting of the certificate or a copy of the same by the
owner at the place of service, the recording of the certifi-
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cates by the board, the issuance by the board of certificates
of transfer of ownership in case of the sale, exchange or
transfer of each animal; and provides for the collection
of fees for the issuance and renewal of certificates. The
funds thus derived shall be used by the board “for the
printing of certificates, clerical service, payment of inspec-
tors, and the publication of an annual report which shall
contain an alphabetical list of stallions and jacks which
have been granted certificates and such other information
as will tend to promote the best interests of the horse
breeding industry in Nebraska.” It also provides that a
violation of the provisions of the act shall be a misde-
meanor punishable by fine or imprisonment or both.

The appellants argue that it was not the intention of the
makers of the constitution that all administrative state
offices, except those named in section 1, art. V, should be
abolished, and the establishment thereof barred for the
future by section 26 of the article, and, to illustrate, say
there was at that time a warden of the state penitentiary,
and a superintendent of the Nebraska hospital for the
insane, who were each the chief executive officers respec-
tively of the institutions named, were paid by the state,
and charged with the duty of general supervision over the
persons employed in such institutions, and argue: “Surely
there is more reason for holding that the warden of the
state penitentiary and the superintendent of the Nebraska
hospital for the insane, who receive substantial remunera-
tion from the state for their services and have charge of
important state institutions, are executive state officers
than there is for holding that the members of the stallion
registration board, who receive no compensation what-
ever for their services rendered as members of said board,
are such officers.”” They also argue that this court in
Wallace v. State, 91 Neb. 158, has upheld the constitu-
tionality of the “Indeterminate Sentence Law,” which es-
tablished a state prison board, and that the powers of this
board are as executive in character as those of the stallion
registration board. They also cite In re Barnes, 83 Neb.
443, as upholding their views.
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The appellee contends that the language of the consti-
tution is plain and wnambiguous; that the duties of the
members of the hoard are executive in character and state
wide; and that the ordinary significance of the words
used, and the prior decisions of this court, clearly show
that the members of the board would, if they performed
the duties imposed upon them by the act, be holders of
“an executive state office.” .

The question presented is not a new one in this state.
In 1883, only eight years after the constitutional conven-
tion was held, and while the memory of its discussions
must have been fresh, under the practice then prevailing,
the opinion of the judges of this court was taken upon the
question as to whether railroad commissioners would be
state executive officers, and as to whether such an office,
if created by the legislature, would come within the in-
hibition of the constitution. In the opinion in In re Rail-
road Commissioners, 15 Neb. 679, it is said: “Even were
it not inhibited by other clauses of the constitution, we
do not think that it is desired or contemplated to invest
such railway commission with the power to make laws, or
even to interpret or apply them, but that such duties
would he to aid in carrying the laws into effect. Hence
their duties would be executive, and if state officers, if
paid out of the state treasury, and their field of duty co-
extensive with the territorial limits of the state, they would
be state executive officers.” As a necessary consequence,
it was held that the creation of such an office was in-
hibited by section 26. See, also, In re Appropriations, 25
Neb. 662.

In another case, when passing upon the question of the
validity of an act of 1887, providing that the attorney
general with four other specified existing state officers
shall constitute a board of transportation, it was insisted
that the law was invalid for the reason that, “under the
provisions of our constitution, no such board could be
created or have an existence;” but it was held that, since
the duties of the board were imposed upon executive offi-
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cials who were named in section 1, art. V of the constitu-
tion, the provisions of section 26 were not violated. In
that opinion (Pacific Baxpress Co. v. Cornell, 59 Neb. 364,
375) it is said: “The constitution makers sealed the door-
way to any more executive state offices, and must have
done so, knowing and contemplating the future growth
and development of the state and the consequent birth and
existence of further duties; and their manner of disposi-
tion of them was that the constitutional officers should
attend to them.” TFollowing this decision, and that in
Nebraske Telephone Co. v. Cornell, 59 Neb. 737, to the
same effect, it became the practice in this state to create
executive boards, the members of which were composed
of existing state officials; and, in order to relieve these
officers from the onerous additional duties imposed upon
them, the several acts provided for the employment of
deputies or secretaries to aid in or.to carry on the ad-
ministrative details necessitated in the work of the board.
These acts have uniformly been upheld. State v. Eskew,
64 Neb. 600; Merrill v. State, 65 Neb. 509; McMahon v.
State, 70 Neb. 722, 726. The validity of other acts making
existing state officers commissioners of certain bureaus, or
members of certain executive boards, as, for example, the
Bureau of Printing, the State Board of Equalization, the
State Fire Commissioner, the State Board of Pharmacy,
the State Inspector of Oils, the State Board of Health,
the State Board of Trrigation, and other executive depart-
ments, has never been questioned. The legislature itself
has continuously for a long period of time construed the
provisions of section 26 as prohibiting the creation of
state executive boards composed of members other than
the executive state officers named in the constitution.
When it sought to establish a railroad commission with
broad executive and administrative powers and duties
extending throughout the state, it was thought necessary
to amend the constitution in order to allow this to be
done without imposing the additional burden of these
duties upon the existing state officers. In 1899 the legis-
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lature attempted to create a state registry of brands and
marks and a state brand and mark committee, and cattle
owners desiring to use a brand or mark were required to
certify a deseription of the same and file it for record. The
power to decide as to the right to use such a brand was
conferred npon this committee, and a fee was required to
be paid by the applicant for recording the brand. The
duties of this committee were state wide, and their com-
pensation and expenses were to be paid out of the fees
derived from the cattle owners. The secretary of state
was made a member of the committee, as well as three
reputable, representative stock raisers to be appointed by
the governor from those largely interested in cattle. The
act was held invalid in State v. Porter, 69 Neb. 203. Judge
SULLIVAN, writing the opinion, said: “The act of 1899
assumed to vest the brand and mark committee with ex-
ecutive powers and jurisdiction throughout the state. This
being so, the members of the committee would, if the act
were valid, be executive state officers; but there can be no
executive state offices other than those mentioned in sec-
tion 1, art. V of the constitution. The legislation we are
considering was, of course, abortive and void.”

We can see no substantial difference in principle be-
tween the duties and powers of the brand and mark com-
mittee and those of the stallion registration board. Para-
phrasing the language of Judge SULLIVAN, the act of 1911
assumes to vest the stallion registration board with execu-
tive powers and jurisdiction throughout the state. This
being so, the members of the committee would, if the act
be valid, be executive state officers; but there can be no
executive state officers other than those mentioned in sec-
tion 1, art. V.

We can see no force in the argument of appellants that
the offices of warden of the state penitentiary and super-
intendent of the state hospital for the insane are state
executive offices, and that, if the stallion registration
board is not warranted by the constitution, these offices
are also nnwarranted. The offices named are not within
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the definition of state executive officers, as intended by
the constitution and defined by this court. Their juris-
diction is not state wide, but is confined to certain speci-
fied local institutions. The case of Wallace v. State, 91
Neb. 158, which upheld the validity of the act of 1911,
providing for the appointment by the governor of a state
prison hoard, part of whose duties are concerned with the
discipline and parole of prisoners in the state peniten-
tiary. and whose duties with respect to the final pardon
or discharge of prisoners are merely advisory to the gov-
ernor, is relied upon by appellants. In that case it was
held, without much discussion, that the act is not in con-
flict with section 26, art. V, and that the duties of the
state prison board are not of such a character as to bring
them within the definition of state executive officers. It
is possible, as intimated in the opinion, that there may be
room for doubt as to the constitutionality of some of the
provisions of the act; but the court, following decisions in
other states and in conformity with the settled law in this
state, resolved the doubt in favor of the validity of the
act.

In conclusion, unless we disregard the plain language
of the constitution and depart from its settled construc-
tion, we must hold this act invalid. In so far as it at-
tempts to create new executive officers, it is clearly a de-
parture from the previous custom and practice of the
legislature. The purposes ‘of the act seem beneficial, and
the fatal defect can easily be remedied by new legislation.
It is within the power of the legislature now sitting, if the
workings of the act have satisfied that body of its value
to the people of the state, to re-enact its provisions, im-
posing the duties of the board upon the state officers
named in the constitution; and we hasten to pass upon
the question so that the opportunity may be afforded so
to do.

The judgment of the district court is right, and is

AFFIRMED.
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SPRINGFIELD FIRE & MARIND INSURANGE CoMPANY, ap-
PELLEE, V. PAUL PETERSON, APPELLANT.

Firzp MArcH 28,1913. No. 17,043.

1. Compromise and Settlement: CoNcLUSIVENESS, After an agreement
to compromise and settle an actual controversy has been made by
the parties in interest, the original matter in dispute is not a
proper subject of suit or defense, where fraud, mistake or duress
In procuring the contract is not pleaded.

2. Insurance: Proor oF Loss : MISSTATEMENTS. In the law of fire insur-
ance, a misstatement of fact in the proof of loss, if made after
the insurer and the insured have entered into a contract to com-
Promise and settle the damages in dispute, is not a proper subject
of suit or defense, where the insurer did not rely upon the mis-
statement, and where it was perfunctorily made, without any
fraudulent intent.

APPEAL from the district court for Washington county:
WILLIAM A. REDICK, JUDGE. Reversed.

Jefferis & Howell and Herman Aye, for appellant,

Greene, Breckenridge, Gurley & Woodrough, contra.

Rosg, J.

This is an action for money had and received. For the
term of one year from March 23, 1909, plaintiff insured
defendant against loss by fire to the extent of $) ,300 on a
linotype and $200 on a stereotyping plant, and authorized
concurrent insurance, which was written in the Hartford
Fire Insurance Company to the extent of $1,000 on the
linotype and $200 on the stereotyping plant. The build-
ing containing the property was destroyved by fire April
27, 1909. This controversy is narrowed to the insurance
on the linotype. Plaintiff’s proportion of the liability,
estimated at $889.67, was paid to defendant June 7, 1909,
To recover back that sum is the purpose of this suit. In
the petition the relief demanded is based on two grounds:
(1) Defendant was not the sole owner of the property at
the time of the fire, and for that reason was not entitled
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to any indemnity under the terms of his policy. (2) In
violation of his insurance contract, he procured payment
by false statements in his proof of loss. The facts con-
stituting both grounds of relief were denied in an answer
containing an affirmative plea of the compromise and set-
tlement of plaintiff’s proportion of the loss at $889.67. In
a reply plaintiff denied the compromise and settlement,
and repleaded that payment was made in reliance upon
false statements made by defendant in his proof of loss.
The case was tried to the court without a jury. From a
judgment in favor of plaintiff for $616.87, defendant ap-
peals.

The judgment is challenged as being without support
in the pleadings and evidence. That plaintiff’s policy was
issued, that it was in force when the fire occurred, that
the linotype was damaged to some extent, are facts not
open to controversy. At the time of the fire defendant, on
the record made, was clearly the owner, within the terms
of the insurance contract.

The other ground of relief pleaded by plaintiff is un-
availing for the following reasons: The evidence shows,
without contradiction, that before proof of loss was made
an adjuster of plaintiff saw where the linotype stood in
the ruins of the consumed building. He had the same op-
portunity as defendant to determine the nature and ex-
tent of the damages. After the terms of the compromise
had heen agreed upon, the proof of loss was made by de-
fendant in a perfunctory way, without any intention of
misleading or defrauding the insurer. That the state-
ments therein were not relied upon by plaintiff is shown
by its own testimony. Plaintiff not -only entered into the
contract of settlement, but paid the loss. The compromise
was pleaded and proved by defendant. In absence of
fraud, mistake or duress, it is binding on the parties.
Home Fire Ins. Co. v. Bredehoft, 49 Neb. 152; Gandy v.
Wiltse, 79 Neb. 280; Slade v. Swedeburg Elevator Co., 39
Neb. 600; Massillon Engine & Thresher Co. v. Prouty, 65
Neb. 496. The truth is that the linotype had been in a
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fire. Talling plaster and other debris had covered it in
the ruins. Both parties saw the situation. The machine
was injured. There was a loss to adjust. The parties were
competent to make an agreement, and the amount of dam-
age was a lawful subject of contract. The adjuster and
defendant, each apparently relying on his own acumen,
began and concluded negotiations for a settlement, with-
out uncovering the machine. Evidence directed to the
issue of fraud in the proof of loss indicates that defend-
ant had the better of the bargain, that this was not dis-
covered until after the linotype had been uncovered and
cleaned, and that the debris had protected it. Plaintiff
denied the settlement, but was mistaken. It did not plead
fraud, mistake or duress resulting in an unconscionable
settlement. Such a plea was necessary to relief based on
that ground. Gandy v». Wiltse, 79 Neb. 280. It follows
that the relief granted to plaintiff was outside of the
pleadings and evidence. The judgment is therefore re-
versed and the cause remanded for further proceedings.

REVERSED.

PAUL PETERSON, APPELLANT, V. HARTFORD FIRE INSURANCE
COMPANY, APPELLEE.

FiLED MARCH 28, 1913. No. 17,044.

Judgment: PLEADING AND Proor. A judgment granting relief outside
of the pleadings and evidence is erroneous.

APPEAL from the district court for Washington county:
WinLiaM A. REDICK, JUDGE. Reversed.

Jefferis & Howell and Herman Aye, for appellant.
Greene, Breckenridge, Gurley & Woodrough, contra.

RoOSE, J.

This is an action to recover fire insurance under a con-
tract of compromise and settlement fixing the loss at
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$711.11. For the term of one year from March 23, 1909,
defendant insured plaintiff against loss by fire to the
extent of $1,000 on .a linotype and $200 on a steretoyping
plant, and authorized concurrent insurance, which was
written in the Springfield Fire & Marine Insurance Com-
pany to the extent of $1,300 on the linotype and $200 on
the stereotyping plant. The building containing the prop-
erty was destroyed by fire April 27, 1909. Plaintiff
pleaded a compromise and settlement of defendant’s pro-
portion of the loss at $711.11. In its answer defendant
denied the compromise and settlement, and pleaded the
following defenses: (1) Plaintifi was not the sole
owner of the property at the time of the fire, and for that
reason was not entitled to any indemnity under the terms
of his policy. (2) In violation of his insurance contract,
he made false statements in his proof of loss and thus in-
validated his insurance. The case was tried to the court
without a jury. From a judgment in favor of plaintiff for
$240.12 only, he has appealed.

This case was decided on the identical evidence con-
sidered in Springficld Fire & Marine Ins. Co. v. Peterson,
ante, p. 446, and for the reasons therein stated the result
here must be the same.

The judgment granting relief to defendant being out-
side of the issues and evidence, is reversed and the cause
remanded for further proceedings.

REVERSED.

WiLLIAM W. DE WOLF, APPELLEE, V. ALBERT RETZLAFF,
APPELLANT.

FrLep MaArcH 28,1913, No. 17,087,

1. Appeal: INsTRUCTIONS: HARMLESS ERror. Harmless error in an in-
struction to the jury is not ground for reversing a judgment on
the verdict.

MoTION FOR NEW TRIAL: EXCESSIVE VERDICT. Where the
verdict is not questioned as excessive in the motion for a new

’- 32

2.
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tr'ial, mere excess in the amount of recovery is not reviewable
under the assignment that the verdict is not sustained by the
evidence.

ArreaL from the district court for Lancaster county:
WinLarp E. STEWART, JUDGE. A ffirmed.

T. J. Doyle and G. L. De Lacy, for appellant.
Morning & Ledwith, contra.

RosE, J.

Defendant broke the fibula and the tibia of his left leg,
and employed plaintiff, who is a physician and surgeon, to
reduce and treat the fractures. For professional services
rendered and expenses incurred between March 16, 1910,
and April 20, 1910, plaintiff hrought this suit to recover
$239.35. Defendant admitted plaintiff's employment,
but pleaded malpractice, and demanded damages in the
sum of $5,000. Upon the verdict of a jury, judgment was
rendered in favor of plaintiff for $250.50. Defendant ap-
peals.

Complaint is first made of the following instruction:
“If you find for the plaintiff, you will so say by your
verdict. If you also find for the defendant on his damage
claim, you will deduct the larger item from the smaller,
as the case may be, and return a verdict accordingly.”

The criticism is that the jury were permitted to allow
plaintiff compensation for professional services, and to
award damages for malpractice growing out of the same
services, though one claim, if established, would neces-
sarily defeat the other. If the position thus taken is cor-
rect, it is clear that defendant was not prejudiced by the
instruction, because the verdict shows on its face that the
jury specifically found in favor of plaintiff for the full
amount of his claim, and against defendant on his cross-
petition for damages. The occasion for deducting one
claim from the other, therefore, did not arise.

The correctness of the following instruction is also
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challenged: “It is the duty of a patient to exercise or-
dinary care and prudence, and obey all reasonable in-
structions given by the surgeon, and if he fails in these
respects, and complications arise in the matter of healing
the wounds or injuries being treated by the surgeon, and
such complications are such as may have been caused by
such want of ordinary care and prudence on the patient’s
part, or by his failure to obey reasonable instructions of
his surgeon, the burden is upon him to show that such .
complications or unfavorable results were not due to his
own want of ordinary care and prudence, but were due to
the negligence or want of skill of the surgeon.”

The instruction eannot be approved as an accurate
statement of the law applicable to the issues and facts.
Defendant attacks it as an erroneous direction that, in an
action for malpractice, the burden is on a patient charg-
ing negligence to prove that complications or unfavorable
results were not due to contributory negligence on his
part. Assuming, but not deciding, that the position thus
taken by defendant is tenable, should the judgment be
reversed for the giving of the instruction quoted? In an-
swering this question, further details of the case must be
considered. The injury occurred on a highway while de-
fendant was sitting on a wagon load of lumber, with his
legs hanging over the front end. A horse kicked him and
broke his left leg below the knee. Both bones were broken
and protruded through the flesh, causing ugly lacerations.
In that condition he drove to the home of his brother.
Plaintiff arrived there within an hour, dressed the wounds,
reduced the fractures, so he says, and wrapped the leg in
a splint composed of wire and wood. The splint was
devised by plaintiff after his arrival. It is described by
experts as a “Cabot posterior splint.” The evidence shows
that it is one frequently used by skilful and careful sur-
geons. In two or three days the patient was taken a short
distance to the home of his parents. After a week or more
he was removed to his own home. There he had the at-
tention of his wife and her mother, Nearly every day for
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five weeks after the injury, plaintiff removed the bandages
and dressed the wounds. He frequently stated to defend-
ant that the fractures had been properly reduced, and that
conditions and improvement were satisfactory, consider-
ing the nature of the injuries. The fears of the patient -
were often aroused by his wife and mother-in-law, who
discussed the danger of blood-poisoning and censured the
physician. Defendant became dissatisfied, complained of
the treatment and consequent suffering, feared blood-
poisoning, discharged plaintiff, and employed Dr. Finney,
who removed the splint, broke whatever union had been
formed, treated and dressed the wound, placed the bones
in apposition, and put the leg in a plaster cast. Dr. Fin-
ney’s testimony tends to prove that a complete use of the
broken leg would not have been restored without a change
of conditions as he found them. That defendant will en-
tirely récover from his injuries is not now questioned.
The principal charges of negligence imputed to plaintiff
are that he failed to replace the broken ends of the bones
in true apposition; that the leg below the fractures was
left in an unnatural or crooked position; and that the
splint used did not properly immobilize the limb. In all
of these particulars the evidence is sufficient to sustain a
finding that plaintiff in performing his professional serv-
ices was neither unskilful nor negligent, though the testi-
mony is not in perfect harmony on that issue. On the
witness-stand defendant himself evinced a purpose to bhe
both truthful and candid. The verdict of the jury, how-
ever, based as it is on all of the evidence, determines the
fact that plaintiff’s services were skilfully and carefully
performed. Though there is proof that in a few minor
particulars directions of the physician were not strictly
observed, there is no convincing evidence that “complica-
tions” or “injuries” came from that source. Plaintiff’s
own testimony virtually shows that no harm was caused
by disregarding instructions. He testified that the bones
had heen in continuous apposition during his treatment,
and that when he made his last examination before being



Vor. 93] JANUARY TERM, 1913. 453

Elliott v. General Construction Co.

discharged, the leg was in its natural position, and that
the injuries were improving normally. Defendant had
escaped dangerous infection. His wife’s testimony indi-
cates that Dr. Finney used considerable force in breaking
the union before he reset the bones. In one of the instruec-
tions the jury were told that plaintiff could not recover, if
the bones had been placed in apposition by Dr. Finney for
the first time. With the record and the evidence in the
condition outlined, it does not appear that the jury were
misled or that defendant was prejudiced by the instruc-
tion criticised.

It is also argued that the recovery is excessive. De-
fendant urges this point on the ground that the evidence
is insufficient to sustain the judgment, there being in the
motion for a new trial no assignment that the verdict is
excessive. Mere excess in the amount of the recovery
eannot be corrected on appeal in that way. IHannond v.
Edwards, 56 Neb. 631; Lowe v. Keens, 90 Neb. 565.

ATFFIRMED.

MATTIE A. ELLIOTT, APPELLEE, V. GENERAL CONSTRUC’I‘ION
COMPANY, APPELLANT.

FiLEp MArRcH 28,1913. No. 17,112,

1. Appeal: Parries: ReviEw. In the title of a petition, the naming ot
“Mattie A. Blliott” as plaintiff, instead of “Mattie A. Elliott, ad-
ministratrix of the estate of Howard Elliott, deceased,” is not a
ground of reversal in a record showing that defendant answered
to the merits of an amended petition containing the correct title,
and that, without prejudice to defendant, the case was tried as if
there had been no such defect.

2. Master and Servant: INJURY TO SERVANT: ASSUMPTION OF RISKs.
An employee does not ordinarily assume risks arising from con-
ditions beyond his knowledge and not obvious to a person of his
experience and understanding.

3. - . NEGLIGENCE oF MASTER. A master who puts an in-

experienced servant to work in a hazardous position among
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electric power wires carrying dangerous currents of electricity,
without properly instructing him in regard to his duties and with-
out giving him specific warning of incident dangers not obvious
to a person of his experience and understanding, cannot justify
such conduct by showing that the servant had represented him-
self to be an experienced lineman in telephone work involving no
danger from electricity, where the master knew in advance that
the servant had never had any experience in working among
dangerous wires.

4. Negligence: QUESTION FOR JURY. Negligence in constructing and in
using electric wires carrying dangerous currents of electricity is
a question for the jury, where the evidence on that issue is con-
flicting.

APPEAL from the district court for Douglas county:
WILLIANM A. REDICK, JUDGE. Affirmed.

Greene, Breckenridge, Gurley & Woodrough, for ap-
pellant.

W. C. Lambert and 8. L. Winters, contra.

RosE, J.

While Howard Elliott was in the employ of defendant,
he came in contact with electric wires among which he
was working at the top of a pole and was instantly killed.
This is an action by his mother as administratrix of his
estate to recover resulting damages in the sum of $25,000.
Upon a verdict of a jury, judgment was rendered in favor
of plaintiff for $7,500. Defendant has appealed. )

A reversal is demanded because the mother of decedent
brought the suit in her own name instead of suing for
damages as administratrix. It is true that the title of
the petition is defective in naming “Mattie A. Elliott” as
plaintiff, instead of “Mattie A. Elliott, administratrix of
the estate of Howard Elliott, deceased.” The ruling on
this point, however, is adverse to defendant for the follow-
ing reasons: In the body of the petition there is a proper
plea that plaintiff is the duly appointed and qualified ad-
ministratrix of lier son’s estate. An amended petition
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with a correct title was filed. Before trial the defect was
not specifically called to the attention of the court by
motion or demurrer. Defendant pleaded to the merits of
the amended petition. The trial would not have pro-
ceeded differently had the action been brought in the name
of the administratrix. It was shown by the evidence that
she was a widow, with a number of children, and that her
deceased son had contributed regularly to her support.
In the instructions the administratrix was treated as
plaintiff, and in her representative capacity the jury
found in her favor. In this respect the judgment is the
same. Defendant was not prejudiced by the irregularity
challenged, and it would be carrying a technical objection
too far to reverse the judgment on this ground.

One of the assignments of error presents this question :
‘Was there an erroneous refusal to direct a verdict in favor
of defendant on the grounds that Elliott accepted employ-
ment with full knowledge of its hazards; that his death
resulted from assumed risks; that negligence on the part

" of defendant was not the proximate cause of his death;
that defendant was not negligent in locating or construct-
ing any wire at the place of the accident, or in failing to
warn him of danger? Aftention is thus directed to the
evidence submitted to the jury. By means of extension-
arms bolted to the top of a 80-foot pole 25 feet above the
ground, Elliott was engaged with other employees in ele-
vating electric power wires running along the north side
of an electric street railway track between South Omaha
and Ralston. Three wires, each carrying 5,300 volts of
electricity, were attached to insulated pins on a cross-
arm bolted in the center to the top of the pole. There was
a wire at each end of the cross-arm. The other power
wire was 174 inches from the south wire and 35 inches
from the north onme. A metal trolley bracket, hanging
over the street railway track, swung from the pole 31%
inches below the cross-arm. Two concatenated wires, one
above the other, hung over the street car track, the upper
wire being attached to an insulated pin on the south end
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of the bracket. The bracket itself was supported by an
iron rod rumning from the outer end to the top of the
pole. The upper wire is the messenger and bears the
weight of both, while the lower one is the trolley wire
which carries electric currents and applies them to the
trolley on the street cars. The trolley wire carried 500
volts of electricity and the messenger wire carried practi-
cally the same voltage. In addition to the wires described,
a small, uninsulated copper wire was attached at one end
to the messenger wire. It wound around the metal trol-
ley bracket, followed it nearly to the pole, ran down the
pole to a cluster of incandescent lamps, and from there,
through a switch, to the ground. One of the obvious
effects of this copper wire was to undo the insulation pro-
tecting the trolley bracket and the iron rod from the elec-
tric currents carried by the messenger wire.

It will thus be seen that within three feet of the top of
the pole there were four wires, one metal trolley bracket,
and an iron rod, all carrying electricity. Elliott ascended
the pole by means of spur climbers, and, to prevent fall-
ing, fastened himself to the top with a belt. With the
upper part of his body between the north power wire and
the one next to it, and his left foot near the trolley bracket
and the copper wire, he had taken a postion on the east
side of the pole, intending to unscrew the nut from the
bolt which held the cross-arm in place, and to assist in
raising the cross-arm on extension-arms already bolted to
the pole. He carried a metallic brace and bit, either at-
tached to his belt or in one hand. A fellow servant on the
west side of the pole a little lower down handed him a 12.
inch iron monkey-wrench. He took it for the purpose of
unscrewing the nut at the top of the pole. There were
sputtering sounds. The brace and bit fell to the ground.
His body swung from his belt.

The pleadings raised these issues: Did Elliott assume
the risks of his employment knowing the conditions and
danger? Was defendant guilty of negligence in failing to
properly instruct Elliott of his danger or in using the un-
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insulated copper wire connecting the messenger with the
trolley bracket and the ground? "Was such negligence
the proximate cause of Elliott’s death? He began work
Monday, July 12, 1909, and was killed the next day. He
had never before worked on lines carrying dangerous cur-
rents. During the two days he had been in defendant’s
service, his experience with high voltage wires was limited
to four or five poles. The danger incident to his work
where he was killed existed onlv on one other pole, and
it does not appear that he had unbolted the cross-arm
thereon. Defendant relies on testimony of the manager
who employed Elliott, of the foreman in charge of the
work, and of other witnesses, to show that the employee
had represented himself to be an experienced lineman;
that he knew the dangers incident to such service; that
he had been told of the dangers; that he promised to be
careful; and that he had presented himself already .
equipped for a lineman’s work. The court, however, was
not bound to accept all the testimony of this nature as
conclusive of the issue. The manager admitted that
Elliott told him his work as a lineman had been confined
to telephone lines carrying electricity in harmless quanti-
ties only. The manager’s warnings of danger, as shown
by his own testimony, were general in their nature. From
them a court or jury might properly infer that they were
not intended for a lineman who was experienced in work-
ing among wires carrying dangerous currents of clectric-
ity. The foreman in charge of the work in hand was on
the pole or near it when the accident occurred. He ad-
mitted that Elliott had asked him about the danger, and
had told him of having had no experience with “hot
wires.” Elliott was not specifically warned of the danger
of the copper wire and the bracket, carrying, as they did,
the voltage of the messenger wire, running beneath the
high potential power wires, and communicating with the
ground. Nor does the evidence conclusively show that
Elliott knew, or should have known, of such danger. If,
therefore, testimony that Elliott represented himself to
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be an experienced lineman and appeared for work with a
lineman’s outfit is uncontradicted, both the manager and
the foreman, when he was employed, knew he had no
previous experience among dangerous wires like those on
. the pole where he was directed to work. Not having such
knowledge, they could not send him into a place of danger
without proper instructions, and justify their conduct by
showing that he represented himself to be an experienced
lineman in telephone work involving no danger from elec-
tricity. When all the circumstances are considered, the
evidence is sufficient to sustain a finding that Elliott’s
knowledge, experience and representations did not, under
well-settled rules of law, prevent a recovery on the ground
that he assumed the risks to which he was exposed. The
question was one for the jury.

Was there evidence tending to show negligence in the
use of the uninsulated copper wire, which carried elec-
tricity along the trolley bracket to the ground, and in
failing to specifically warn the inexperienced employee of
the danger? There is some direct proof on the affirmative
of this issue. Exhibits introduced by defendant, in con-
nection with other evidence, indicate that, except for the
copper wire, the trolley bracket wounld have been protected
by an insulated pin from the voltage of the messenger
wire. There was the same necessity for insulating the
copper wire that there had been for protecting the bracket.
The effect of using the copper wire in the manner de-
scribed, without insulation, was to make three unprotected
conductors to the pole and one to the ground, where,
otherwise, there would have heen none. The evidence of
negligence in this respect is sufficient.

Was the negligence proved the proximate cause of El-
liott’s death? Mere contact with one of the three power
wires among which Elliott was working did not cause the
accident. This is shown by the evidence. When Elliott
was at the top of the pole his fellow servant told him that
his arm was against a wire. He replied: “I know it.”
An electrician to whom Elliott had first reported for work
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testified: “T told him that he wanted to be very careful
of those wires in handling them, if he had to touch them
at all.” Of the three power wires, the one by the pole on
the south side was the nearest to Eliott’s left side. His
left foot was near the copper wire and the bracket. His
death could have been caused by a short circuit resulting
from simultaneous contacts with two power wires, or
with one power wire and either the copper wire or the
bracket. If death .resulted from contacts with two power
wires, the negligent use or construction of the copper wire
was not a contributing cause. The other explanation,
however, is more substantial. Simultaneous contact above
and below, when the conditions are observed, could have
resulted from resetting the spurs in the pole or from
patural motions of the limbs or the body, either in adjust-
ing or in using tools. That the fatality occurred in this way
is supported by proof of burns on the left arm and on the
left side, by an opening in the sole of the left foot, and by
a hole in the left shoe. Defendant insists, however, that
the latter theory cannot be accepted, because, if the cur-
rents had been short-circuited in that manner, the voltage
from one of the power wires, it is asserted, would have
melted the small copper wire, which was left in its former
condition. On conflicting evidence, the jury found other-
wise and settled that question adversely to defendant. In
this view of all the evidence, the case was properly sub-
mitted to the jury without error in the instructions. The
rulings on evidence are also approved.

It is further argued that the judgment is excessive. On
this point Judge DARNES and the writer are of opinion
that the recoyery exceeds the damages proved by at least
$2,500. On the contrary, it is held by the majority that
the district court did not err in sustaining the verdict as

rendered.
AFFIRMED.
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DorRA BAKER, APPELLER, V. CENTRAL IRRIGATION DISTRICT
ET AL., APPELLANTS.

FiLep MarcH 28, 1913. No. 17,022,

1. Waters: IRRIGATION DISTRICTS: LANDS SURBJECT TO ASSESSMENT. In
order to subject lands to the payment of taxes and assessments
for the support of an irrigation ditch, the boundaries of the irri-
gation district must be sufficiently definite and certain to identify
the land to be irrigated thereby, and the amount thereof. Section
28, art. II, ch. 93a, Comp. St. 1901,

: BoOUXNDARIES: DESCRIPTION. In surveying the
boundaries of an irrigation district, where straight lines are not
followed, meander lines should be set out with sufficient definite-
ness to substantially indicate the route followed and to identify
the lands sought to be embraced within the district. In such a
case a description by metes and bounds, which would be sufficient
in an ordinary deed, is sufficient.

3. : : : . In making such a survey, a call
in one of the main lines or courses, “From a point on the section
line about 800 feet east of the southwest corner of section 10, Tp.
21, R. 54, thence in a northeasterly direction to the east line of
gection 10,” is too indefinite and uncertain to determine how
much of the land through which such call is intended to run is
within the irrigation district.

¢ ASSESSMENTS: INJUNcTION. In a suit in equity by
a landowner to restrain an irrigation district from procuring the
taxation of her lands for the support of its irrigation ditch, if it
appears that the plaintiff in such suit has in fact used water from
the defendant’s ditch, upon a certain number of acres of saild
land, an injunction is properly refused as to such lands so
watered, even though it may be found in the same suit that plain-
tiff’s lands generally, by reason of uncertainty in the description
of the boundaries of such district, are not taxable therein.

APPEAL from the district court for Scott’s Bluft cou_ntj:
HAaNsoN M. GRIMES, JUDGE. Affirmed.

L. L. Raymond and James E. Philpott, for appellants.

W. W. White, F. A. Wright and J. G. Mothersead,
conira.
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FawcerT, J.

Plaintiff is the owner of the south half, and the north-
east quarter, of the southwest quarter, and the southwest
quarter of the southeast quarter of section 10, township
21, range 54 west, in Scott’s Bluff county. The defendant
was organized for the purpose of purchasing the canal
and franchises of the Central Canal, which purchase was
made and bonds to the amount of $21,000 issued for carry-
ing out the purposes of its organization. Plaintiff insti-
tuted this suit in the district court for Scott’s Bluff
county, and in paragraph 3 of her petition alleges: “That
only a portion of said land is within the boundaries of
said irrigation district, although said irrigation district
has taxed all the said land for irrigation purposes. That
so much of said land =~ lies south and east of a line com-
mencing 800 feet east v. the southwest corner of said
section 10, running thence in a northeasterly direction
until it intersects the east line of section 10 at a point
south of where the east line of section 10 intersects the
south bank of the North Platte river, was never included
in the defendant district. That an exact description of
the land included by the defendant district for irrigation
purposes and the amount thereof cannot be given, for the
reason that the field notes of the survey of said district
do not show the point on the east line of said section 10
where the straight line commencing 800 feet east of the
gouthwest corner of said section intersects the east line
thereof. Plaintiff states that from natural causes but a
small tract of plaintiff’s land lying north and west of the
said above described lands, amounting to not more than
26,695 acres, is susceptible of irrigation from the ditch
of the said company, and such was the case when said dis-
trict was formed.” In paragraph 7 the petition alleges:
«“That plaintiff has frequently requested said district and
its officers not to include her said lands within the bound-
aries of said district, and to exclude the same, and to levy
no taxes on same for irrigation purposes, but defendant
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refuses to comply and still refuses to do s0.” The prayer
is: “Wherefore, she prays that her said lands be declared
nonassessable for irrigation purposes for support of de-
fendant district; that said lands be detached from. said
district, and that all persons acting for and on its behalf
be enjoined from levying or assessing taxes against said
land for irrigation purposes; that the taxes already as-
sessed be declared null and void, and that the cloud upon
her title to said lands be removed, and she have such other
and further relief as equity and justice may require.” We
have quoted all of the petition necessary to be considered
here.

TFor answer to paragraph 3 of the petition defendant
denies the allegation that the land lying south and
east of the line referred to was never included in de-
fendant district; alleges that “the said ‘straight line,
commencing 800 feet east of the southwest corner of sec-
tion 10,” is only assumed so to be by plaintiff and is
fictitious; avers the facts to be “that a line commencing
at said point 800 feet east of said southwest corner, thence
northeasterly, east, northeasterly, ete., varying in the
points of the compass only so as to pass over the most
practicable route for defendant’s canal to the east line of
section 10, includes within defendant district all of plain-
tiff’s lands as were, as it is alleged by plaintiff, never in-
cluded in the defendant district; * * * {hat the last
above named line, so including plaintiff’s lands, is the
line so commencing 800 feet east of said southwest corner
of section 10;” that at the time of the organization of de-
fendant district on or about June 10, 1901, plaintiff’s
said lands were included within the boundary of defend-
ant district; that all of said lands then and there became, .
were, and ever since, and now are a part of the real prop-
erty of defendant district, and as such are subject to as-
sessment and taxation for the payment of the purchase by
defendant of the central ditch and all its rights and
franchises for the use of defendant, and also subject to
assessment and taxation for the payment of all other
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liabilities incurred in the necessary maintenance and
operation of said central ditch for the use and benefit of
the defendant; that 90 acres or more of plaintiff’s lands
included within the boundary of defendant’s district are
irrigable. As to paragraph 7 of the petition, quoted
above, the answer is a general denial. The reply, in sub-
stance, is a general denial.

By its decree the court found: “That the boundaries
of the defendant district are so indefinite and uncertain
that they do not show, nor can it be determined there-
from, just how much of plaintiff’s land is within the de-
fendant district; that the plaintiff has used water to ir-
rigate 20.59 acres of her land set out and described in
her petition; and that she is liable for the taxes levied
and assessed for such number of acres. The court further
finds that plaintiff is entitled to the injunction prayed as
to the taxes levied and assessed against 139.41 acres of
her said lands; that injunction against the assessment
and collection of taxes for irrigation purposes against the
20.59 acres should be denied. To which findings both
plaintiff and defendant separately except. The court
further finds that it is without jurisdiction to hear and
determine just what lands are irrigable. To which find-
ing plaintiff excepts.” Judgment was entered in accord-
ance with these findings. From this judgment defendant
appeals.

It will be observed that only fwo questions are really
before us for review: (a) Whether or not the court erred
in holding that the boundary of defendant district is so
indefinite and uncertain that it cannot be determined
how much of plaintiff’s land is within defendant district;
and (b) whether the court erred in holding plaintiff
liable for the taxes upon 20.59 acres of land, upon which
the evidence shows she had actually used water, instead
of upon 26,695 acres, which in paragraph 3 of her peti-
tion plaintiff said is susceptible of irrigation from defend-
ant district. Upon the first of these points defendant
argues that the allegations above quoted from paragraphs
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3 and 7 of plaintiff’s petition constitute an admission by
plaintiff that her land is in defendant district. We are
unable to concur in this construction of the pleading. It
will be observed that the quotation from paragraph 3 of
the petition consists of four sentences. If the allegation
rested upon the first two sentences, it might possibly bear
the construction defendant places upon it, but the third
sentence precludes that construction. In that sentence it
is distinctly alleged that the description of the land in-
cluded in defendant district cannot be given, and states
the reason why it cannot be done. The call of the survey
in controversy is: “From a point on the section line about
800 feet east of the southwest corner of section 10, Tp. 21,
R. 54, thence in a northeasterly direction to the east line
of section 10, Tp. 21, R. 54, thence north on said section
line to the south bank of the North Platte river.” Who
can say from this description where this “northeasterly”
line would strike the east line of section 10? It cannot
be and is not claimed that a “northeast” line was in-
tended. Such a line would intersect the North Platte
river some distance west of the east line of section 10, and
therefore would never intersect the east line of the sec-
tion. There is nothing in the call to indicate that a
meandering line was intended, such line to correspond
with the topography of the ground over which it was being
run, so that the east line of the section might be reached
by following the desired grade of the ditch. The call does
not read, as brief of counsel for defendant suggests it
might have read: ‘“Thence northeasterly on a uniform
grade of one and eight-tenths foot per mile to the inter-
section with the east line of said section 10.” Even such
a call would to some extent be uncertain, for the reason
that one surveyor, in running such a line to the east line
of section 10, might survey around high places or depres-
sions, while another might go straight through the former
and over the latter. We have carefully examined the evi-
dence and plats submitted, and from neither are we able
to determine where this so-called northeasterly line would,
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or whether by the course indicated by defendant’s counsel
it ever could, reach the east line of section 10.

The defendant district was organized June 10, 1901.
The record does not show whether it was organized under
the provisions of section 28, art. II, ch. 93a, Comp. St.
1901, or under section 2, art. IIT of that chapter. In either
case the description under consideration is insufficient.
Section 28, art. I, supra, provides that, when an applica-
tion to appropriate water is made, “said application shall
set forth the name and postoffice address of the applicant,
the source from which said appropriation shall be made,
# * = and if for irrigation a description of the land to
be irrigated thereby, and the amount thereof.” Section 2,
art. I11, supra, provides that the petition “shall set forth
and particularly describe the boundaries of said district.”
Under a provision exactly similar to the one last above
quoted, the supreme court of California, in Central Irri-
gation District v. De Lappe, 79 Cal. 351, say: “Several
objections are taken to the description contained in the
petition. They are based upon the requirement of the
second section of the act that such petition ‘shall set forth
and particularly describe the proposed boundaries of such
districts” It is probable that this provision requires a
description by metes and bounds, for it is ‘the boundaries’
which are to be described, and not merely the district.
But we think that a description by metes and bounds
which would be sufficient in an ordinary deed is a com-
pliance with the provision.”” We think the California
court there applies the correct test. That the description
under consideration here utterly fails to meet this test is
too apparent to require discussion. We think the district
court was warranted in holding that this description was
entirely too indefinite and uncertain to warrant it in hold-
ing plaintiff’s land subject to taxation for the support of
defendant ditch.

On the second point, we think the court was right.
Under its holding that the boundaries were too uncertain
for it to decide what lands of plaintiff were in the dis-

33
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trict, the court would have been compelled to grant plain-
tiff relief as to all of her lands, but for the fact that the
evidence shows that she had actually used water upon
20.59 acres. Such being the fact, the court properly re-
quired her to do equity by paying the taxes assessed upon
that much of her land. It could not consistently do more,
and equity would not sanction less.

The judgment of the district court appears to us to be
right. It is therefore

AFFIRMED,

REESE, C. J., BARNES and RosE, JJ., concur.

LErToN, SEDGWICK and HAMER, JJ., not sitting.

AMASA E. MAINE, APPELLEE, V. MARTIN T. HILL,
' APPELLANT.

Frep MarcH 28,1913, No. 17,085.

Appeal: STRIKIN¢ AMENDED ANSWER, Where an amended answer
does not tender any defense not provable under the original
answer, it is not reversible error to strike it.

APPEAL from the district court for Richardson county:
JOHN B. RAPER, JUDGE. Affirmed.

James R. Willite and Edwin Falloon, for appellant.
Reavis & Reavis, contra.

Fawocerr, J.

Plaintiff brought suit in justice court in Richardson
county upon an account for goods sold and delivered. De-
fendant filed an answer and counterclaim. In the district
court plaintiff filed a petition substantially the same as
the bill of particulars filed in justice court. Defendant
filed in the district court the same answer and counter-
claim which he had filed in justice court. The reply was
a general denial. With the pleadings standing thus, the
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case was called for trial and a jury impaneled. The only
record of what then took place is the journal entry of the
court, wherein it is recited that the case was called for
trial on the petition, answer, and reply, both parties being
ready for trial. Jury impaneled, naming the jurors.
“Thereupon this cause came on further to be heard, the
opening and closing of the case given the defendant.
Whereupon plaintiff objects to the introduction of
any testimony on the part of the defendant, and moves
the court to instruct the jury to return a verdict
for the plaintiff for the amount of his claim with lawful
interest. Whereupon the defendant asked and obtained
leave of the court to amend his answer to plaintiff’s peti-
tion, which being done, the plaintiff moved the court to
strike said amended answer from the files, which, after
argument of counsel and consideration by the court, was
sustained. Defendant excepts. Thereupon this cause came
on further to be heard upon motion of plaintiff for an
instructed verdict, and the defendant refusing to answer
further, but standing upon his amended answer, said mo-
tion instructing the jury to return a verdict in favor of
plaintiff was sustained and the jury was so instructed.
Defendant excepts.” The verdict of the jury is then set
out, and the journal entry proceeds: ‘“Now on this 13th
day of October, it still being one of the days of the regular
September term, 1910, the cause came on further to be
heard on the verdict of the jury returned herein; and, it
appearing that no motion to set aside said verdict and for
a new trial of this cause has been filed by said defendant,
it is now ordered, considered and adjudged by the court
that said plaintiff have judgment on said verdict, and
that he recover of and from said defendant the sum of,”
ete.

As defendant made no attempt, after his amended an-
swer was stricken, to offer proof under his original an-
swer, upon which he had asked and been given the right
to open and close, but saw fit to stand or fall upon the
ruling of the court upon his amended answer, the only
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question presented for our review is, whether or not the
court erred in striking the amended answer. We have
carefully examined both answers, and are unable to dis-
cover wherein the amended answer tenders any different
defense from that tendered in the original amswer. Both
answers set out quite fully the fact that the goods pur-
chased by defendant were a worthless kind of cheap
jewelry, of no value whatever; that when defendant re-
ceived the goods he was not aware of their inferior and
worthless character, or of the fraud which had been per-
petrated upon him_ that he tried to and did sell a small
portion of them, but, with the exception of a very few in-
stances, all of the goods so sold were returned to defend-
ant, who had to refund to his customers the prices they
had paid therefor. The first answer also alleged: ‘“That
said defendant has offered, and does now offer, to return
all said goods unsold to said plaintiff.” This answer was
followed by a counterclaim for damages. The amended
answer alleged: “But he has held said jewelry subject to
the order of plaintiff, and upon the trial of this case he
will produce said jewelry in court and tender the same
back to the plaintiff. * * * That about $5 of the nom-
inal value of said jewelry, as listed in said contract, which
was so sold by this defendant was kept by the purchasers,
and for this amount this defendant offers to confess judg-
ment.,” The counterclaim was abandoned. As the
amended answer tendered no defense not included within
defendant’s original answer, the court did not err in
sustaining the motion to strike it from the files. WWhen
the amended answer was stricken, defendant made no at-
tempt to offer proof under his original answer, as he
might and should have done. As the record shows, he
refused to answer further, and elected to stand upon his
amended answer. We do not think a party should tena-
ciously insist upon an amended pleading in a case in the
district court which has been appealed from a justice
court, and particularly so when, under his original an-
swer, he has stated a defense upon which he was able to
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prevail in the justice court. He should not stand idly by
and permit judgment to go against him, and then ask this
court to reinstate him in the court below. His original
answer in the district court tendered a defense. The
justice court had sustained that defense, and there is
nothing in the record to show. that the district court would
not have done the same. Tt should at least have been re-
quested to do so.

A FFIRMED.

SEDGWICK, J., dissenting.

I think the decision is too technical. The defendant
says plaintiff delivered fake jewelry as a compliance with
the contract, and that it was entirely worthless. The case
was fairly tried in justice court, and plaintift failed; he
appealed to the district court, and prevailed on a techni-
cality. He says in his brief that the defendant’s amended
answer was stricken out because it changed the issues
presented in justice court. This court does not justify
that technicality, but now finds one, still less plausible,
and the defendant is compelled to pay his money for
nothing. I think I ought to dissent.

HAMER, J., conecurs.

ANNA LIPPS, APPELLANT, V. MARIA PANKO ET AL,
APPELLEES,

F1LED MARCH 28,1913. No. 17,115.

1. Judgment: JURISDICTION. One not served with process in an action,
who does not in person or by an authorized attorney appear in
such action, is not bound by a judgment rendered therein.

2. Appearance by Attorney: AUTHORITY: QUESTION FOR JURY, Where,
in an action pending in court, one not made a party when the
action is begun, nor served with process, is subsequently made a
party by the written appearance of an attorney, who signs such
appearance for and in the name of said person, and the authority
of the attorney to make such appearance is denied, and, upon a
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trial of that issue in another action, the evidence is conflicting,
the question of the authority of the attorney to enter such appear-
ance is one of fact for the jury.

3. Contracts: BEXECUTION: QUESTION POR JURY. In an action upon a
contract partly written and partly in parol, where the making of
the contract, by one of the parties who did not sign the same, is
denied, and the issue thus presented rests upon conflicting evi-
dence, the question is one of fact for the jury.

4. Wills: RELINQUISHMENT: LIABILITY OF SUrETY. Where a daughter
of a deceased father, who hasg filed a contest of the will of such
decedent which gives the entire estate of $30,000 to decedent’s
widow, is induced by the husbands of two of her sisters to with-
draw such contest and to execute a written relinquishment of all
interest in her father's estate and all interest in the estate of
her mother, the beneficiary under the will, at her death, for the
stipulated sum of $4,000, under a written agreement that they
will be surety for the payment of such sum, the fact that the
mother, after such withdrawal, fails and refuses to pay the sum
stipulated will not, of itself, relieve such sureties from liability
upon their contract.

APPEAL from the district court for Johnson county:
JAMES R. HANNA, JUDGE. Reversed,

Semuel P. Davidson, for appellant,.

George A. Adams, E. Ross Hitchcock, D. W. Livingston
and Hugh La Master, contra. : '

Fawcerr, J.

This action was instituted in the district court for John-
son county to recover a sum alleged to be due on an ex-
press contract. The court directed a verdict in favor of
defendants, and from a judgment thereon plaintiff ap-
peals,

The issues presented by the pleadings, so far as it is
necessary to consider them here, are substantially as fol-
lows: Matteus Panko died in Otoe county, leaving his
widow, defendant Maria Panko, his sons, the defendants
Matteus, Godfrey and Terman, and his daughters, the
plaintiff and Minnie and Pauline Harms, wives respec-
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tively of the defendants Harm and Henry Harms. After
Mr. Panko’s death, defendant Maria filed what she claimed
was the will of the decedent, together with a petition for
.the probate of the same. This will devised all of the
estate of the decedent absolutely to defendant Maria.
Plaintiff filed objections to the probate of the will upon
the grounds that at the date it was alleged to have been
executed decedent was not mentally competent to execute
a will, and was coerced into signing the same by the
mother and three sons above named. Subsequent to
filing such contest, the defendants, the mother, the three
sons, and the two sons-in-law, acting for their wives, at-
tempted to arrange a settlement of the estate. Plaintiff
did not participate in these negotiations. It was con-
sidered by defendants that, if they could secure a settle-
ment with plaintiff, the rest of them would have no diffi-
culty in getting together. It was thereupon agreed that
the defendants Harms should conduct the negotiations
with plaintiff. In accordance with that arrangement,
they called upon plaintiff, and, after first suggesting
$3,000, which sum was rejected by plaintiff, the sum of
$4,000 was finally agreed upon; plaintiff agreeing to ac-
cept that sum in full of her share of her father’s estate,
and also agreeing not to ask for any share of the estate
of her mother, Maria Panko, at her death. Thereupon
the defendants Harms presented to her, and she and her
husband signed, the following instrument: “Sterling, Ne-
braska, March 12, 1906. T, Mrs. Anna Lipps, a daughter
of Matteus Panko, deceased, and Mary Panko, wife of,
and beneficiary under the will of, Matteus Panko, do
hereby agree that for and in consideration of the pay-
ment of $4,000 or get the equivalent in notes owned by the
«aid estate of Matteus Panko, deceased, I will accept the
same in full of my share of said estate, and for the said
consideration I further agree that I will not ask for any
share or interest that I may have under the law in the
property or estate of my mother, Mary Panko. Anna
Lipps, Charles Lipps. In presence of Jno. Boatsman.
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Subscribed and sworn to before me this 12th day of
March, 1906. Jno. Boatsman, Notary Publie. (Seal.)”

Before plaintiff would sign the above instrument, she
demanded security that the $4,000 would be paid to her
as agreed. Thereupon, in order to induce her to enter
into the agreement, the defendants Harms, in whom plain-
tiff seems to have had great confidence, agreed to secure
the payment of the money stipulated, in writing, as fol-
lows: “WWe, the undersigned jointly and severally agree
that we will be surety for the payment of the above con.
sideration upon the completion of the probation of the
estate of Matteus Panko, deceased. Henry Harms. Harm
Harms.”

In compliance with the agreement, and in considera-
tion thereof, plaintiff withdrew her objections to the pro-
bate of the will, and the same was admitted to probate as
the last will of her father, and defendant Maria became
the owner of all the estate, which the stipulation shows
amounted to about $30,000. Plaintiff prays judgment for
the $4,000, with interest from the date of the contract.
The defendant Maria Panko denies that plaintiff had any
grounds for objecting to the probate of the will ; that any
agreement was made between plaintiff and any of the
defendants to which she wag a party, or that she procured
the written waiver set out in the contract; and alleges that
plaintiff withdrew her objections to the allowance of the
will on her own motion, and without any inducement on
the part of the answering defendants. The main defense
relied upon by all of the defendants, however, is a prior
adjudication between the parties. Upon this point the
answers of the defendants Panko allege that about Oec-
tober 6, 1906, the defendant Maria filed her petition ask-
ing that the estate be finally closed and the terms of the
will carried out. When this petition was filed, Pauline
Harms, wife of defendant Henry Harms, and others of
the heirs of decedent filed their objections to the allowance
of the petition for discharge, and filed a petition in the
county- court, setting out a contract of settlement with
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their mother, which they claimed included the contract

set out in plaintiff’s petition, and under which settlement

it was agreed between them and their mother that the
latter should take as her share of the estate $7,000, and,

after payment to plaintiff of the $4,000 stipulated in the

contract, the rest of the estate was to be divided among

the children. The county court found in favor of the

petitioners and against their mother. She thereupon ap-

pealed to the district court, in which court judgment was

rendered in favor of the mother, and upon appeal to this

court the judgment was affirmed. The defendants allege

that, after the case was taken to the district court, plain-

tiff entered her appearance in that proceeding and joined .
with the other children in their demand for an enforce-

ment of the contract which they were litigating, and that

by reason of such appearance she is bound by the judg-

ment entered by the district court and affirmed by this

court, and that her right to recover in this action is there-.
fore barred. In her reply plaintiff specifically denies that

she entered her appearance in that proceeding, or ever

authorized any attorney or attorneys to enter her appear-

ance therein; denies that she participated or authorized

any one to act for her in prosecuting an appeal of that

case to this court. The defendants Harms also plead that

they signed the agreement set out in plaintiff’s petition

simply as surety for Maria Panko, and were only to be

held liable thereon in case the contract was carried out

and Maria Panko was unable to pay the amount named

therein. This allegation is denied by plaintiff.

Upon the issues thus joined, a trial was entered upon
to the district court and a jury. At the conclusion of the
trial the court directed a verdict in favor of defendants,

_and each of them, upon the following grounds, as shown
in the record: “Gentlemen of the jury: * * * I have
heard the arguments on the part of counsel, and have con-
cluded to make a disposition of this case myself without
your assistance. * * * I reached the conclusion that
the court in Otoe county and the supreme court have tried
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and determined all the issues which have been tried be-
fore, and that there are no facts in the case which have
not heretofore been determined in the other courts. That
being true, there are no facts at this time to be submitted
to you. That the courts in Otoe county have jurisdiction
of the matter to try and determine any such matter they
saw fit on facts and matters in controversy in the case. It
is not for me to determine whether these courts acted
wisely or not. Suffice it to say the supreme court has
acted upon and adjudicated this case. You are therefore
instructed, gentlemen of the jury, to return a verdict into
this court finding in favor of the defendants, and each of
them, and ag againgt the plaintif.”

Plaintiff urges three principal grounds for reversal : (1)
That the question as to whether plaintiff was a party to
the proceedings in the district court for Otoe county and
in this court should have been submitted to the jury. (2)
That the question as to whether or not the contract set
out in her petition was a binding contract between plain-
tiff and all of the defendants was conclusively established.
(3) That, even if it should be held that plaintiff cannot
recover as against the defendants Panko, she is still en-
titled to a judgment against the defendants Harms upon
the indorsement on the contract signed by them. We will
consider these assignments in the order named.

1. Should the question as to whether plaintiff was a
party to the proceedings in the district court for Otoe
county have been submitted to the jury; or, to state it
another way, did the evidence so clearly and conclusively
show that she was a party to that suit that the court could
determine the question as a matter of law? It is undis-
puted that, when the petition was filed in the county court
in that proceeding by Pauline Harms and others, it ex-
pressly alleged that Anna Lipps (plaintiff here) refused
to join in their petition, and it is not claimed that she
ever participated in that matter in the county court.
When the case was appealed to the district court, Mrs.
Harms and her associates filed their petition in that court,



VoL. 93] JANUARY TERM, 1913. 475

Lipps v. Panko.

in which they again alleged that Mrs. Lipps refused to
join in their petition. After the appeal had been lodged
in the district court, that court, on April 5, 1907, entered
an order requiring all persons interested as heirs of
Matteus Panko, deceased, to appear in said proceeding
within ten days, and providing that, if they did not so
appear, then an order should issue “bringing said persons
into court on peril of forfeiting all interest in said estate.”
On April 23, 1907, Messrs. Hitchcock and Adams, who
were appearing in said proceeding as attorneys for Mrs.
Harms and her associates, and who are appearing here as
attorneys for the defendants Harm and Henry Harms,
filed an alleged written appearance of Mrs. Lipps, which
recited that she was one of the parties who filed objections
to the probate of the will of the decedent; that she now
comes into court pursuant to the order of the court there-
tofore made, and joins in the application of Mrs. Harms
and her associates, and adopts their application as her
own, and prays that she may be joined as one of the ap-
plicants therein, and that the assets of said estate be
divided and apportioned as therein prayed for. This ap-
pearance is signed “Anna Lipps, by E. Ross Hitchcock
and George A. Adams, her Attorneys.” Plaintiff and her
husband both testify that they never authorized the at-
torneys, who signed that appearance, to sign the same, or
to in any manner appear for her in that proceeding; that,
when solicited by the attorneys to appear, she refused to
do so; that, when told by the attorneys that the court had
ordered her to be brought in, she insisted that she was
not jnterested in that transaction; that she had no inter-
est in her father’s estate, but was relying upon her con-
tract for $4,000. This is not a literal statement of her
testimony, but it is a substantial statement of it. The
testimony in opposition to plaintiff and her husband was
mainly that of the two lawyers who made the appearance.
Their testimony substantially is that, when Mrs. Lipps
was asked to enter her appearance and join the proceed-
ing, she objected on the ground that she did not want to
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incur any more expense; did not want to pay attorney’s
fees; that one of the defendants Harms then stated that
Would be all right, that they would pay the attorney’s
fees; that thereupon she gave her consent for the attorneys
to enter her appearance. This testimony is denied by
plaintiff and her husband. There is no evidence that
plaintiff or her husband ever signed or verified a pleading
or paper of any kind in either the district court or this
court. Upon this point it is somewhat significant that,
when the case was appealed to this court, the appeal
bond was signed by both of the defendants Harms and
their wives, but was not signed by either plaintiff or her
husband. If the case stood upon the above evidence alone,
it was clearly error for the court to determine, as a matter
of law, that the attorneys were authorized to enter plain-
tiff’s appearance in that proceeding. No summons was
served upon her, and if she never authorized any attorney
to enter her appearance, nor participated in the prosecu-
tion of that case in the district court or in this court, then
she is not bound by the judgment entered therein, and
such judgment is not a bar to her prosecution of this
action. This was a material issue of fact, which, resting,
as it did, upon conflicting evidence, plaintiff was entitled
- to have submitted to the jury. But we think there was
- another strong reason why the court should not have di-
rected the verdict upon that point. If the contract set out
in plaintiff’s petition was entered into between her and
the defendants, and she had fully performed her part of
that contract by withdrawing her contest of the will, and
had thereby. permitted the will to be admitted to probate
without contest, and the estate of decedent to pass under
the will to defendant Maria Panko, then plaintiff had no
interest in the estate of the decedent, and the order of the
court requiring all persons interested as heirs of Matteus
Panko, deceased, to appear did not apply to her; and the
lawyers were in error when they told her that it did so
apply. Under that contract, if established, the defendants
Panko and the defendants Harms were all antagonistic
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parties to her. Under that contract defendant Maria
Panko would be liable to her for the payment of the $4,000
expressed therein, and, in the event of her failure to pay
the same, defendants Harms would be liable under their
written agreement to be surety for the payment of the
same. The lawyers who entered plaintiff’s appearance in
that suit were then and are now representing the antag-
onistic interests of the defendants Harms. Occupying
that relation, they could not, disinterestedly, also act for
plaintiff. As attorneys for defendants Harms, they were
bound to know and to then understand that, if Mrs. Lipps
entered her appearance and joined their clients in sub-
mitting the questions involved to the court in that pro-
ceeding, she would, to say the least, be jeopardizing her
rights under the contract which they knew she held.  We
do not wish to be understood as holding that the at-
torneys acted in bad faith. What we do say is that those
questions were proper for the consideration of the jury,
and it was for the jury to determine whether or not plain-
tiff had joined in that proceeding and thereby submitted
herself to the jurisdiction of the district court.

2. It is equally clear that the question as to whether or
not the contract set out in plaintiff’s petition was a bind-
ing contract should, at least, have been submitted to the
jury. Indeed, there is much force in the contention of
her counsel that her contract was conclusively established
by the evidence. The testimony of plaintiff and her hus-
band is that the contract was presented to them by the
defendants Harms; that it was stated to her that an at
tempt was heing made to settle the estate of her father;
that $3,000 was first suggested, which sum Mrs. Lipps
refused to consider. Thercupon, $4,000 was named. This
amount she agreed to accept, provided they, the defend-
ants Harms, would say it was all right. It is apparent
that she did not have confidence in her mother and broth-
ers, but did have confidence in the defendants Harms;
that, as an inducement to her to sign the contract, they
made and signed the indorsement upon the back of it.
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The next morning after the contract was signed, the de-
fendants Harms, all of the defendants Panko, and the
Reverend Mr, Beckman, pastor of the church to which
they all belonged, met at the home of defendant Maria
Panko. Some attempt is made by Matteus Panko to show
that he was not present during the interview which then
took place, but there is ample testimony in the record to
warrant a holding that he was present. One thing is not
disputed: At that interview some question was raised as
to whether the contract should not have been acknowl-
edged or sworn to before a notary. At the conclusion of
the interview Matteus took the contract to Mr. JTohn
Boatsman, a uotary public, for the purpose of having it
put in proper form by him. Mr. Boatsman called up Mrs,
Lipps and her husband by telephone, told them that he
had the contract there, and either took their acknowledg-
ment or administered the oath to them by telephone., At
any rate, at the conclusion of his interview with them
over the telephone, he attached his jurat to the contract,
We are unable to see how Matteus can escape responsi-
bility, whatever it may be, for anything that occurred at
that interview.

Coming now to the interview itself, it clearly appears
from the testimony that the Reverend Beckman read the
contract over to the defendants in English, and again in
German. It was read in German for the benefit of de-
fendant Maria Panko, who understood German much bet-
ter than she did English. Reverend Beckman testifies, and
in this he is corrohorated by defendants Harms, that he
explained the contract in both English and German, and
then asked them all if they understood it and would agree
to abide by it; that they all, including defendant Maria
Panko, answered in the affirmative. Defendant Henry
Harms testified that, after the paper had been explained
to them all, he suggested to Mr. Beckman that a contract
in writing should be drawn up and signed by all of the
parties, but that Mr. Beckman said: “He knew the family
as well as I did or better, and we’d all better stick to
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the contract. That suggestion was made right in Mrs.
Panko’s house. Mr. Beckman got up and said, ‘All should
understand this agreement, and is willing to, all should
understand this, all who do will come and shake hands
with me for the binding of this agreement,” and she (re-
ferring to Maria Panko) was the first that went, and
every one of us stood up. We were satisfied with it.”
After the contract was signed, plaintiff went to her mother
to obtain the $4,000. Her mother told her “she would pay
it just as soon as the will was probated. She said she
would pay the $4,000.” It is conceded that the contest
was withdrawn by plaintiff. After it was withdrawn, de-
fendant Maria told plaintiff’s husband that she would
willingly pay the $4,000, “but now Matteus Panko ob-
jected.” Turther discussion is unnecessary to show that
the question as to whether or not the contract was duly
entered into by all of the parties should, to say the least,
have been submitted to the jury.

3. Are the defendants Harms liable under their writ-
ten indorsement upon the contract in suit, regardless of
the question as to whether or not sufficient was done by
the defendants Panko to bind them? Again we say this
question should, at least, have been submitted to the jury.
The evidence shows that they were the parties. who in-
duced Mrs. Lipps to sign the contract set out in her peti-
tion, under which she agreed to accept $4,000, not only as
in full of her share of the estate of her father, but also in
full of any claim she might have as an heir of her mother
upon her death. They were interested in having her make
the contract. Their wives would be beneficiaries under it,
and through their wives they would indirectly be benefi-
ciaries also. They knew when they induced her to sign the
contract that it would bind her to withdraw her objections
to the probate of the will. They were conducting nego-
tiations with Maria Panko and the brothers of their wives.
They expected that, if Mrs. Lipps withdrew her contest
and permitted the will to be probated, their wives would
at once obtain a substantial portion of the estate of their
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father; and if it subsequently transpired that the parties
with whom they were acting in concert proved faithless to
the agreement they were making among themselves,
through no fault of Mrs. Lipps, we are unable to see how
that fact would release them from the written obligation
they had assumed.

We hold, therefore, that upon all three of the points
urged by plaintiff, and above discussed, the district court
erred in directing a verdict in favor of the defendants,

The judgment is therefore reversed and the cause re-
manded for further proceedings in harmony with this
opinion.

REVERSED.

REESE, C. J., BARNES and RosE, JJ., concur.

LerTON, SEDGWICK and HAMER, JJ., not sitting.

MARTIN NELSON, APPELLEE, V. DANIEL SUGHRUE ET AL,
APPELLANTS,

Fep MarcH 28,1913, No. 17,122.

Judgment: CONSTRUCTIVE SERVICE: JURISDICTION, Record examined,
and the case at bar held ruled by Stull ». Masilonka, 74 Neb. 322,
and other cases cited in the opinion.

APPEAL from the district court for Deuel county :
HANsoN M. GRIMES, JUDGE. Affirmed.

Wilcox & Halligan, C. H. Sloan, F. W. Sloan and J. J.
Burke, for appellants.

L. O. Pfeiffer and Hoagland & Hoagland, contra.

Fawcerrt, J.

From a judgment by the district court for Deuel county,
in favor of plaintiff in a suit to redeem a quarter section
of land from a foreclosure by the county of certain tax
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liens, defendants appeal. No bill of exceptions has been
presented. The only question for consideration, therefore,
is whether the decree is supported by the pleadings.

The land involved is the southwest quarter of section 2,
township 14, range 45, in Deuel county. The land was
patented by the United States to Otto N. Holden, May
27, 1891. On February 18, 1909, Otto N. Holden and his
wife, Emma C., conveyed the premises to plaintiff. The
suit to foreclose the tax liens, being the suit under which
defendants claim title, was commenced February 15, 1900.
The petition was filed by the county attorney in the name
of the county. In the petition the defendants were des-
ignated as “O. N. Holdeen and Mrs. O. N. Holdeen, his
wife, real name unknown.” The verification was by the
county attorney, and recited that “I cannot discover the
true name of the defendant designated ‘Mary Holden, his
wife.’” The affidavit for publication of summons was
also by the county attorney. The affidavit recites “that
the above named defendants O. N. Holdeen, first real
name unknown, and Mrs. O. N. Holdcen, his wife, first
real name unknown, are nonresidents of the state of Ne-
hraska,” and further recites: ‘“Service of summons can-
not be made on said defendants, or any of them, within
this state.” The published notice runs to “O. N. Holdeen,
first real name unknown, and Mrs. O. N. Holdeen, his
wife, first real name unknown, defendants.”

The question now is: Did the court, by the petition,
affidavit and published notice above set out, obtain juris-
diction to enter a decrec of foreclosure in that suit? Under
section 148 of the code, and numerous decisions of this
court, that question must be answered in the negative.
There is no contention here but what the patentee, under
the patent from the United States, was Otto N. Holden.
1t is therefore established that that was his true name.
It is not shown, nor attempted to be shown, that Mr.
Holden had taken title to the land by his initials, so as
to bring the case within the rule announced in Stratton v.
MeDermott, 89 Neb. 622, reaffirmed in Butler v. Farm-
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