Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub/
07/10/2026 08:46 AM CDT

488 ' NEBRASKA REPORTS, [VoL. 92

Tongue v. Lloyd.

JOHN TONGUE, APPELLANT, v. R. D. LLoYp ET AL., AP-
PELLEES. -
Foep NoveEMBER 27, 1912, No. 16,820.
Justice of the Peace: CONTINUANCE: REvVIEW: FINAL ORDER. The con-
tinuance of a civil suit by a justice of the peace for more than
90 days from the return day of the summons, without the con-
sent of the parties, is a discontinuance of the action, and there-

fore a final order, which may be reviewed by proceedings in
error in the district court,

APPEAL from the district court for Polk county: BEnw-
JAMIN F. GOoD, JUDGE. Reversed with directions.

Mills, Mills & Beébe,» for appellant,
E. E. Stanton and C. 8. Roe, contra.

REEsE, C. J.

This-action was commenced before a justice of the peace
of Polk county. The summons was issued on the 30th day
of August, 1909; the 9th day of September being set for
the trial. On that day the parties appeared, and, by
agreement, the cause was continued to October 9. On
October 9 a further continuance was had to November 9,
on the motion of plaintiff. On that day the cause was
again continued to December 9 by agreement of the parties.
December 9, the parties appeared, when, on motion of de-
fendants, and over the objection and exception of plaintiff,
a continuance was had for an additional 30 days, to Janu-
ary 8, 1910. The objection to the continuance was based
upon the ground that the order extended the continuances
for more than 90 days from the return day of the summons.
Plaintiff then presented the case to the district court by
petition in error, upon the contention that the order
worked a discontinuance and dismissal of the case, and
was therefore final. This view seems not to have been en-
tertained by the district court, and the petition in errop
was dismissed at plaintiff’s costs. Plaintiff appeals,

Defendants have filed no brief, nor have they appeared
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in this court further than to acknowledge service of the
notice of appeal, and we are left wholly in the dark as to
to their theory of the case, or the views of the district
court.

Sections 960 and 961 of the code provide that a case
may be adjourncd for 30 days upon the application of
either party, cither on the return day or any subsequent
day to which the ¢1use may stand adjourned, “but not to
cxceed 90 days from the time of the return of the sum-
mons, upon comypliance with the provisions” of the statute.
If the adjcurmment, without plaintiff’'s consent and over
his objection, for more than 90 days worked a dismissal of
the case, and the justice thereby lost jurisdiction to pro-
ceed further without the consent of the parties, the order
was final, and the proceeding in error would lie. We arc
not aware that this identical question has ever been be-
fore us. In Fischer v. Cooley, 36 Neb. 626, the final ad-
journment, beyend the 80 days, was had by the agreement
of the parties to the suit, and, for that reason, it was held
that jurisdiction was not lost; but we said: “Under said
section (961), when a justice of the peace adjourns a. suib
pending before him, without the consent of parties, for
more than 96 days from the return day, it operates as a
discontinuance.” In Maxwell, Practice in Justices’ Courts
(5th ed.) 129, it is said: “Without consent of the parties,
the court has no authority to adjourn a cause more than
00 days from the return day of the summons. An adjourn-
ment exceeding that time, without consent of the parties,
operates as a discontinuance of the action”—citing Dun-
lap v. Robinson, 12 Ohio St. 530. While the exact question
here presented was not involved in that case, the logic of
the opinion sustains the text in Maxwell’s Justice Practice.
In the bedy of that opinion it is said: “His (the justice)
power of adjudication is derived from the statute, and,
if not exercired within the time allowed by law, it is clearly
lest ; and the cavse is no longer pending before him. The
legal effect of such a failure in duty is a discontinuance
of the action.  So, jurisdiction may be lost by an adjourn-
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ment of the suit, without consent of parties, for a longer
time than the statute permits. Such unauthorized ad-
journment, or other neglect of duty by the justice, which
prevents a hearing and determination of the suit within
the proper time, it has been repeatedly held, works a dis-
continuance of the action.”

The judgment of the district court is reversed and the
cause is remanded to that court, with direction to reverse
the ruling of the justice of the peace, with costs to plain-
tiff, and retain the cause for trial, as provided by section
601 of the code.

RBEVERSED.

ALBERT PRINCE V. STATE OF NEBRASKA,
Frep NovEMBER 27, 1912. No. 17,716.

Homicide: DErFENSE OF INsANITY: EvipEnce. Plaintiff in error was
convicted of the crime of murder in the first degree and sen-
tenced to death. On error to this court, no question of law as to
procedure is presented. The defense was insanity at the time of
the killing, and the case is presented upon the sole question of
fact as to the accountability of the accused. Upon a review of

" the evidence, it is held, by a majority of the court, that the
judgment and sentence should be affirmed.

Error to the district court for Lancaster county:
ALBERT J, CORNISH, JUDGB. Affirmed.

A. E. Howard and Price & Abbott, for plaigtiff in error.

Grant G. Martin, Attorney General, and Frank E.
Edgerton, contra.

ReEsE, C. J.

On the 17th day of February, 1912, the county attorney
of Lancaster county filed in the office of the clerk of the
district court for said county an information against Al
bert Prince, charging him with the crime of murder in the
first degree by cutting and stabbing one Edward D. Davis
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so that from the effects thereof the said Davis died. The
information is in the usual form followed and prescribed
in such cases, and, as its sufficiency is not here questioned,
it will not be necessary to set it out in detail. The ac-
cused was arraigned in open court, and entered the plea
of not guilty. A jury trial was had, which resulted in a
verdict finding him guilty as charged in the information,
and fixing the punishment at death. A motion for a new
trial was filed and overruled, when sentence of death was
pronounced, and fixing the date of execution on the 30th
day of Angust, 1912. The case is now presented to this
court for review by petition in error, and, under the con-
stitutional provision, all further proceedings are thereby
stayed pending such review.

No serious guestion of law as to the pru.odure is pre-
sented by the briefs or was argued upon oral argument.
The killing of Davis, while denied by the plea of not guilty,
is not controverted, but was admitted by .plaintiff in error
while upon the witness stand in his own behalf. It iy con
tended, however, that, at the time of t" - killing, plaintiff
in error was insane and not legally responsible for his act,
and evidence was introduced tending to support the con-
tention. Counter evidence was introduced by the state
tending to disprove the claim of insanity. The question
of the sanity or insanity of a defendant in a criminal
prosecution is, usually, largely a question of fact to be
solved by the trial jury under proper instructions, yet in
a case involving the life, or even the liberty, of a human
being, the courts will not hesitate to look carefully into
the evidence, and, if the verdict is not supported thereby,
grant the needed relief or correct the error in such way
as the condition of the proofs may suggest.

The bill of exceptions is (uite voluminous, consisting of
about 600 pages of typewritten matter. It has all been
carefully read. The uncontroverted facts may be said to
be that plaintiff in error is and was at the time of the
tragedy an inmate of the Nebraska penitentiary, serving
under a sentence imposed for a violation of the criminal
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law of the state, and was laboring in the broom factory
then being carvied on in the building. The decedent was
the deputy warden, and was largely in charge of the dis-
cipline and control of the prisoners. A short time prior
to the 11th day of February, 1912, plaintiff in error
secreted a knife used in the broom factory and carried
it to his cell, keeping it in his pocket. The date named
was on a Sunday, and, when the inmates were assembled
for the usual chapel exercises, he carried the knife with
him into the chapel. The usual place of the deputy war-
den during the exercises was pretty well to the front in
the audience, and near the close of the service it was his
custom to pass down the aisle toward the entrance door
through which the assembly would pass out. Plaintiff in
error was seated near the aisle and not far from the door,
and when the last hymn was being sung-—the audience
standing—the decedent walked down the aisle between
the standing rows of men, and, when he came opposite and
near plaintiff in error, plaintiff in error stabbed him a
number of times in quick succession, and from which
death soon after resulted. A guard approached plaintiff
in error, to whom he surrendered the knife without resist-
ance, and was led away and placed in the solitary confine-
ment cell. Ile was a witness in his own helalf on the trial,
and with commendable frankness admitted that he had
made preparation to take the life of either the warden or
the deputy, as opportunity might offer, and that in taking
the life of the deputy he had carried out his previously
conceived purpose and intention.

The evidence tends strongly to show that at one time,
under a previous administration of the affairs of the
prison, plaintiff in error was subjected to a long and, from
his point of view, a cruel administration of discipline.
The evidence shows that he had been guilty of an act of
insubordination and defiance of authority, and it was
necessary to maintain the rules and discipline of the
prison; but, whether it was necessary to carry the punish-
ment to the extreme to which it was carried, we are not
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called upon to decide. The complaint made by plaintiff in
error was that in the first instance he had violated no rule
of the prison, and that he was never informed of what
charges were against him, and does not know to this day,
but that his whole treatment up to the time of the incident
referred to was arbitrary, vindictive, tyrannical, and with-
out cause. The testimony of the guard under whom he
worked, called by the state, was that prior to that time
plaintiff in error had been a faithful worker, pleasant,
affable, and agreeable, and that he was obedient to the
rules of the prison, causing no annoyance or trouble what-
ever.

There was considerable evidence offered by the defense
that from that time his mental condition appeared to un-
dergo a change; that he became “moody,” absent-minded,
and when not at work would sit, resting his head upon his
hands, lamenting his fate, frequently saying the officers
and guards “had it in for him,” and would beat and other-
wise mistreat him without cause. There seems to be little
doubt but that during the administration of a subsequently
appointed warden the management of some of the prison-
ers was cruel and brutal, and it was stated by the wit-
nesses that this seemed to affect plaintiff in ‘error’s mind,
he often referring to the treatment others had received,
and which he deemed unreasonably harsh and severe; that
during the later times, prior to the tragedy for the com-
mission of which he was convicted, his mind seemed to
wander; that his continuity of thought was impaired, and
he could be induced to converse upon one subject for only
a very short time, and his mind would “fly from one sub-
ject to another.” Much of the evidence in his behalf was
given by convicts and ex-convicts, while the opposite was
maintained by the guards and some of the convicts yet
" serving time. It is gratifying to note that all the witnesses
testified to a much more reasonable and humane system
of government of the prison by the present warden and
officers. The cruel and inhumane treatment of plaintiff in
error and others, it is claimed, so weighed and preyed
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upon his mind as to destroy his accountability for his
acts, dethrone his judgment, and weaken his apprecia-
tion of the enormity of his act. He took the witness-stand
in his own behalf and testified, with candor and intelli-
gence, what he understood to be the moving cause of his
own treatment and the treatment of others, and that he
contemplated taking the life of the then. warden or his
deputy, and that he believed he would be doing right in
the act, and believed Lhe was doing right in taking the life.
of the deputy, for which he was being prosecuted. There
seems to be no claim that he was otherwise than sane at
the time of the trial. If we assume that the evidence
offered on his behalf at the trial was all, or substantially
all, true, it would be difficult to find any justification for
the infliction of the death penalty.

Among the witnesses called by the state were certain
physicians who were summoned to the bedside of the de-
cedent, all of whom conversed with, or heard others con-
verse with, plaintiff in error soon after the tragedy, and
they all testified that they saw no indication or symptom
of insanity during the conversations had; that he did not
appear to be under any mental excitement, but conversed
freely upon what he had done, and was ready and willing
to receive punishment therefor. Two local alienists were
called who made an examination of plaintiff in error dur-
ing the trial, and both testified to the absence of any
symptom of existing or previous insanity. Guards and
others -from the penitentiary testified on behalf of the
state that they had discovered no symptoms of mental
aberration in the conduct or manner of plaintiff in error
either hefore or after the tragedy, and some deny the truth
of the charges of needless cruelty to other prisoners; but
it appears to be well established that such charges were
made and believed in by the inmates, and that they were
heard and believed by plaintiff in ervor,

The fact that a delusion existed, if such were the fact,
would produce the same effect upon the party deluded as
if the belief were based upon the real fact. The legal
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presumption originally is that all people are sane, and that
presumption continues until evidence to the contrary is
introduced. That presumption applied to plaintiff in
error in the first instance. Upon evidence being intro-
duced to show mental derangement, it devolved upon the
state to prove his sanity at the time of the commission of
the act charged beyond a reasonable doubt. There is also
a presumption that, where a state or condition is shown
to exist, it continues until shown to have been removed.
This applies to the mental condition of people. Judging
by the evidence of the acts, conduct and manner of plain-
tiff in error, there may be some doubt whether his act was
prompted by a diseased mind, or a desire for revenge as
against the warden and deputy for acts of oppression and
cruelty of which he deemed them guilty. If the former,
e should not be held to the infliction of the extreme pen-
alty. If the latter, there would be, in law, no extenuation.
While these questions were largely for solution by the
jury, yet, in the interest of human life, the duty of care-
fully considering the evidence is ultimately devolved upon
the courts. Irom a consideration of all the evidence and
a contemplation of the mainsprings of human conduct, it
is the conviction and firm opinion of the writer hereof
that plaintiff in error should not and cannot be held guilt-
less, but that he did not and does not deserve the taking
of his life; but that he should be confined in the prison
during his life as a protection to society, and that the
sentence of the court should be reduced from execution to
that of life imprisonment.

However, a majority of the court are of the opinion that
there is no proper cause shown why the judgment of the
district court should be interfered with, and it will there:
fore have to be affirmed. The time fixed by the district
court for the execution of plaintiff in error having passed,
it is ordered that the sentence be carried out on Friday, the
twenty-first day of March, 1913.

AFFIRMED.
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MIKE MITCHELL, APPELLEE, V. OMAHA PACKING CoMPANY,
APPELLANT,

Fo.ep NoveMmser 27,1912. No. 16,831.

1. Master and Servant: VICE-PrixciraL. Whether an employee occu-
pies the position of a fellow-servent to another employee, or ig the
representative of the master, is not to be determined from the
grade or rank of the offending or injured servant, but should be
determined by the character of the act performed by the offending
servant, by which another employee is injured; or, in other
words, whether the pérson whose status is in question is charped
with the performance of a duty which properly belongs to the
master.

NEGLIGENCE: LIABILITY OF MASTER. Where a master, in-
stead of performing a duty which is personal to himself, directs
an employee to perform that duty, he is liable for the neglect of
that other, no matter what may be the pesition of the employee
as to other matters.

3. Appeal: INsTRUCTIONS: FARMLESS ERROorR. Where it clearly appears
that the plaintiff in an acticn for personal injuries was not guilty
of contributory negligence, the submission of that question to

the jury by an erroneous instruction is error without prejudice
to the rights of the defendant.

APPEAL from the distri(:t court for Deuglas county:
WiLLIS G. SEARS, JUDGE. Affirmed.

Greene, Breckenridge, Gurley & Woodrough, for appel-
lant.

H. C. Murphy and John P, Breen, contra.

Barxgs, J.

Action to recover daimuges for personal injuries sus-
{ained by plaintiff while in the emnpley of the defendant,
the Omaha Packing Cempany. On the trial in the dlS-
trict court for Douglas county, the nlaintiff had the ver-
dict and judgment, and the defendant has anpealed.

It appears that the plaintiff and o native of Japan,
called “Joe,” on December 12, 1% 66, were workire for the
Omaha Packing Company, and were vader the eharge and
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direction of one Aleck Romansky, who was night fireman
of the defendant in its packing plant. The general duties
of the plaintiff and Joe, hereafter called the Jap, were
to bring coal to the hoiler from cars that were set opposite
the defendant’s hoiler house, to help pull the clinkers and
‘ashes from under the boilers, to help Romansky swab
the boiler flues, to wheel out the ashes and clinkers from
the beiler house and deposit them in open railroad cars,
which were set upon the tracks from time to time near the
boiler house; that the defendant furnished a mechanical
contrivance, called a “crane,” for the purpose of elevating
the ashes from the platform of the boiler house into the
railroad cars; that the crane was broken, and, for three
nights before the plaintiff received his injuries, he and
the Jap had taken the ashes and clinkers out in wheel-
barrows over a temporary runway and dumped them into
the cars, which were set opposite the building for the pur-
pose of receiving them. The cars were moved every day,
which made it necessary to construct a new runway every
night. On the night when the accident occurred, after
the ashes and clinkers were taken out and cooled off,
Romansky, who it is conceded was as to the defendant com-
pany a vice-principal, ordered the Jap to go out and con-
struct a runway and platform to be used for the purpose
of depositing the ashes and clinkers in the car. The Jap
constructed such a runway and a platform out of ma-
terials which the defendant company had furnished and
were at hand for that purpose. The runway appears to
have been properly constructed, but the platform, which
extended over the top of the open car, consisted of what
is called a “grain door,” which extended across the top,
and from side to side thereof. This platform or grain
door appears to have been thin in structure or so defective
in its condition as to be unsafe for that purpese. Plaintiff
testified that, when the Jap returned and stated that the
runway and platform were ready for use, Romansky or-
dered Liim to wheel out the ashes and clinkers; that, when
his third wheelbarrow load of clinkers struck the plat-
35
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form, the wheel of the barrow broke through it, and thus

caused him to lose his balance; that he fell from the car
to the track below, a distance of some ten feet, and he
thereby sustained very serious injuries. ITe also testified
that the runway was made of solid plank, and was suit-
able for that purpose; that the grain door which was used
as a platform, as above stated, appeared in the dim light
situated nearby to be sonnd and safe and all right. There
was practically no conflict in the evidence. At the close
of the testimony, defendant requested the court to direct
the jury to return a verdict in its favor. This requost was
denied. The jury were instructed by the court, and after-
wards returned a verdict for $1,500 in favor of the plain-
tiff.

It is not claiined that the verdict is excessive, but it is
strenuou%ly contended that the court erred in not direct-
ing the jury to return a verdict for the defendant; and it
is argued that the Jap and the plaintiff were fellow serv-
ants; that the defendant was not liable to the plaintift
for injuries received by reason of the negligence of his
fellow servant. On the other hand, it is contended that,
notwithstanding the fact that the p]alntlff and the Jap
were fellow servants in the performance of the general
duties assigned to them, yet when the Jap, under the
direction of his vice-principal, Romansky, constructed the
runway and platform in question, he was acting for the
company as vice-principal; that it was defendant’s duty
to furnish plaintiff with a reasonably safe place to work.
and that duty could not he delegated to the plaintiffs
fellow servant, and the defendant be thereby relieved from
liability for the negligent performance of that duty.

It must be conceded that it was the duty of the defend-
ant company to furnish the plaintiff with a reasonably
safe place to work; that when the crane, which had been
successfully used for elevating and dumping the ashes and
clinkers into the ra’road car was broken, or otherwise
put out of commission, it was the duty of the defendant
to supply another suitable and reasonably safe appliance
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to be used for that purpose. It must also be conceded that
if Romansky, who it is adinitted was defendant’s vice-
prinecipal, had constructed the runway and platform, his
negligence would have rendered the company liable. There-
fore, when Romansky delegated that duty to another, he
thereby constituted him a vice-principal so far as the per-
formance of that particular act was concerned; and such
is the great weight of authority in this country.

In Schroeder ». Flint & P, M. R. Co., 103 Mich. 213,
it was said (quoting from MecKinney, Fellow Servants,
sec. 23): “The true test, it is believed, whether an em-
ployee occupies the position of a fellow servant to another
employee, or is the representative of the master, is to be
found, not from the grade or rank of the offending or in-
jured servant, but it is to be determined by the character
of the act heing performed by the offending servant, by
which another employee is injured; or, in other words,
awhether the person whose status is in question is charged
with the performance of a duty which properly belongs to
the master.” The rule has been stated in another form,
as follows: “If, instead of personally performing these
obligations, the master engages another to do them for
him, he is liable for the neglect of that other, which, in
such case, is not the neglect of a fellow servant, no mat-
ter what his position as to other matters, but is the neglect
of the master to do those things which it is the duty
of the master to perform as such.” Northern P. R.
Co. v. Peterson, 162 U. 8. 346. See Robertson v, Chi-
cago & E. R. (fo., 146 Tnd. 486; Schaub v. Hannibal & St.
J. . Co., 106 Mo. 74, 87, 16 8. W. 924 ; Justice v. Pennsyl-
vania Co., 130 Ind. 321; Flike v. Boston & A. R, Co., 53
N. Y. 549.

For the foregoing reasons, we are of opinion that the
court did not err in refusing defendant’s request for a
directed verdict. .

Defendant contends that the district court erred in in-
structing the jury, in substance, that Romansky was a
vice-principal over the Jap, who constructed the runway
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and platform in question, and while the Jap was engaged
in that work he also acted as a vice-principal. The fore-
going authorities effectually dispose of this contention,
and error cannot be predicated on such an instruction.

Defendant further contends that the court erred in giv-
ing the eighth paragraph of his instructions, by which the
jury were told, in substance, that one is charged with
knewing that which he would have known under the cir-
cumstances, had he taken ordinary.care and prudence to
know, but he is not charged with knowing more than or-
dinary prudence required him to know. If the plaintiff
actually knew of the condition of the platform as to
quality, and still went on with his load, and that such act
of 80 going was one of foolhardiness, then plaintiff cannot
recover, as it would be a negligent act of a proximate
nature leading to the injury. A workman, such as the
plaintiff, has a right to repose some degree of confidence
and reliance upon such structure erected by his principal
for his use, and thereby to that extent is not charged with
as close an inspection, as a duty towards himself, as if it
were not so erected. But this does not admit of such em-
ployee closing his eyes or conscience to dangers that are
apparent, but only a reasonable reliance under all at-
tendant facts and circumstances as are known. By this,
and other instructions, the court submitted the question
of the plaintiff’s contributory negligence to the jury.
While this instruction is not to be commended, and in
some cases might be erroneous, still under the facts dis-
closed by the evidence we are unable to see how it could
have resulted in prejudice to any of the defendant’s sub-
stantial rights.

It appears that a runway and platform had been con-
structed and used for at least two nights before the acci-
dent occurred; but on those occasions the grain door
rested on a solid bed of ashes and cinders; while on the
night in question the Jap constructed the platform with-
out such solid foundation. The plaintiff testified that
when he looked at the platform by a nearby light, which
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was to some extent insufficient to enable him to ascertain
its condition, it appeared to be sound and all right. This
testimony was not disputed by any one; and, when we
consider the fact that the plaintiff and the Jap had there-
tofore erected and used such a runway and platform with
safety, it can hardly be said that the plaintiff was guilty
of contributory negligence in assuming that the platform
in question was safe and sufficient for the purpose for
which it was constructed.

As we view the record, the evidence fails to disclose
contributory negligence on the part of the plaintiff, and
therefore the instruction complained of was error without
prejudice.

We think the foregoing disposes of the questions whiclt
were presented in the argument of counsel for the defend-
ant; and, finding no prejudicial error in the record, the
judgment of the district court is

AFFIRMED.

IpA M. BEEBE, APPELLEB, V. SCOTT’S BLUFF COUNTY,
APPELLANT.

Fiep NovEMBER 27,1912. No. 16,850.

1. Highways: MAINTENANCE: LIABILITY OF County. The road law of
this state does not require a county or municipality to guaran-
tee the safety of its highways and streets, but it is required to
keep them in a reasonably safe condition for public travel.

2. H : . For a county to allow an open ditch,
nearly a mile in length, and from 6 to 8 feet wide, with a depth
of from 26 to 34 inches, to be and remain for many years in the
center of one of its public roads may render it liable for an in-
jury caused thereby.

3. : : . Where injuries result to a traveler upon
such highway, caused by the combined effect of the county’s neg- .
lect and an accident, such as the sudden fright of an ordinary
gentle farm team of horses, for which the driver is in no way tc )
blame, the county is liable for the injuries thereby sustained. ;

4, Appeal: INSTRUCTIONS: HarmLEss ErBor. Where it clearly appears
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that the plaintiff in an action for personal injuries was not guilty
of contributory negligence, the submission of that question to
the jury by an erroneous instruction is error without prejudice
to the defendant’s rights.

APPEAL from the district court for Scott’s Bluff county:
HANsON M. Griyes, JUDGE. Affirmed.

W. W. White and Morrow & M orrow, for appellant,
Wright & Duffie, conira.

Barxgs, J.

Action to recover damages for personal injuries al-
leged to have heen sustained by plaintiff while traveling
upon a public road or highway, by reason of the failure
of the defendant county to maintain the road in a reason-
ably safe condition for the public use. On the trial in the
district court for Scott’s Blnff county, the plaintiff had
the verdict and judgment, and the defendant has ap-
pealed.

The record discloses that the highway or public road in
question was established some time about the year 1893,
and has been in use, by the public ever since that time.
It is situated on the section line running north and south
between sections 13 and 14, township 22 novth of range
56, in Scott’s Bluff county, and there is a ditch, about a
mile long, running along the section line and in the
middle of the highway, which had existed and remained
in that condition for many vears; that the fences on each
side of the section line had been moved back a distance
of about 33 feet, the fence on the west side of the road
being about 24 feet from the diteh. Tt appears that a
traveled track existed on each side of the ditch, and on
the 25th day of November, 1909, the plaintiff, with her hus-
band and seven small children, was driving along this
road in a two-seated carriage drawn by an ordinary farm
team of gentle horses. They were traveling in the heaten
track on the west side of the road, and between the ditch
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and the fence. When they reached a point near to the
residence of one Carr, the team, for some cause not clearly
explained, became frightened, turned quickly to the east
and ran into the ditch. The carriage was overturned and
hadly damaged, and the plaintiff was severely and per-
manently injured.

The defendant contends that the foregoing state of facts
are insufficient to sustain the judgment, and in support
of this contention cites section 6197, Ann. St. 1911, which
reads as follows: “If special damage happens to any
person, his team, carriage, or other property by means of
insufficicney or want of repairs of a highway or bridge,
which the county or counties are liable to keep in repair,
the person sustaining the damage may Trecover in a case
against the county, and if damages accrue in consequence
of the insufficiency or want of repair of a road or bridge,
erected and maintained by two or more counties, the
action can be brought against all of the counties liable
for the repairs to the same, and damages and costs shall
be paid by the counties in preportion as they are liable
for tle repairs; provided, however, that such action was
commenced within thirty (30) days of the time of said
injury or damage occurring.” It is argued that if there
is any other cause concurring with the insufficiency or
want of repair of a highway, which results in the dam-
ages complained of, to hold the county liable would be
to extend its liability beyond that fixed by the statute. In
support of this argument defendant cites Bell v. Village
of Wayne, 123 Mich. 886, Iarris v. Inhabitants of Great
Barrington, 169 Mass. 271, Schaeffer v. Jackson Township,
150 Pa. St. 145, Moore v. Inhabitants of Abbot, 32 Me.
46, Bartram v. Toun of Sharon, 71 Conn. 686, and other
cases decided by the courts of those states, where the rule
for which the defendant contends seems to have been
adopted. We find, however, that the authorities are di-
vided on this question. The courts of Towa, Vermont,
New York, Minnesota, and many other states hold that
when two causes combine to produce an injury to a
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traveler upon a highway, both of which are in their na-
ture proximate, the one being a culpable defect in the
highway and some other occurrence for which neither are
responsible, the municipality is liable, provided that the
injury would not have been sustained but for such defect,
Langhawmer v. Manchester, 99 Ta. 295. In Gould v.
Schermer, 101 Ta. 592, it was held that the mere fact tifat
some other cause operates with the negligence of the de-
fendant to produce the injury does not relieve the defend-
ant from liability. His original wrong concurring with
some other cause, and both operating proximately at the
same time in producing the injury, makes him liable,
whether the cause was one for which the defendant was
responsible or not.” The authorities on this question are
collected in a note to ('ity of Denver v. Uttler, 8 L. . A.
n. s. 77 (38 Colo. 300), where, at page R0, it is said:
“And even those states which deny liability where the
horse has Decome uncontrollable have modified the strict-
ness of their rule somewhat by holding that a horse which
which merely starts or shies to one side cannot be regarded
as unmanageable or beyond the driver’s control, so ag to
preclude him from recovering, where, because of such
shying, the horse comes in contact with a defect or ob-
struction, and injury results.”

In the instant case, it clearly appears that the county
authorities knew that the ditch in question had existed
in the center of the public road for many years, and had
negligently permitted it to remain in that condition. It
is also clear that the result was to render the traveled
parts of the highway so narrow that it could not, under
all conditions, be safely used by the traveling public. Tt
is true that so long as nothing happened to the harness or
vehicle in which a party was riding, so long as a well-
broken horse exhibited its usual docility, one could travel
along the path on the west side of the ditch, and within
Six or eight feet of it, safely. But it is well known to all
that the horse, while probably one of the most docile and
tractable of all our dowestic animals, is the most subject
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to fright, and a trivial cause will often startle him and
render him, for the moment, uncontrollable. The nature
of his movements at such a time cannot reasonably be
anticipated, and when we consider his strength and agility
it is not unreasonable to suppose that he cannot always
he controlled. The defendant in this case, therefore, ought
to have provided against the contingency which caused
the plaintiff’s injury.

To our minds, it seems clear that but for the existence
of the ditch in question the plaintiff’s husband could have
controlled his team, and their sudden fright would not
have resulted in any injury to the occupants of the car-
riage. The rule adopted by the trial court accords with
the one adopted by a majority of the courts of this coun-
try, and we feel constrained to follow that rule. We there-
fore hold that one whose negligence has concurred with
<ome other cause, both operating proximately at the same
time in producing the injury, is liable therefor.

Defendant complains of the seventh paragraph of the
court’s instructions. DBy that instruction the jury were
told, in substance, that, to render the defendant county
liable for the injury complained of, the insufficient con-
dition of the highway must have been the proximate cause
of such injury; that if plaintiff’s injury was sustained by
reason of the team becoming beyond control of the driver,
and such control of said team was for such a distance
and such a time as shows that the uncontrollable condi-
tion of the team was the proximate and effective cause of
plaintiff’s injury, then their verdict should be for the de-
fendant.

We have not quoted this instruction, but have attempted
to give its substance as we understand it. Tt is not clear
in expression, and is not to be commended. But, as we
view the evidence, the defendant was clearly liable to the
plaintiff for the injuries which she sustained. It is not
contended that the judgment is excessive, and this case
ought not to Le reversed for a technical error of instruc-
tions. Pinally, in any view of the case, it cannot be said
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that the instruction complained of resulted in any in-
justice to the defendant,
For the foreguing reasons, the judgment of the district
court is . .
AFFIRMED.

MARY BUTLER, APPELLEE, V. JAMES B. SECRIST ET AL.,
APPELLANTS.

FiLep NovEMBER 27, 1912. No. 17,358.

1. Limitation of Actions: PLEADING: AMENDMENT, Service of sum-
mons in ejectment arrests the running of the statute of limitations
in favor of a defendant who claims by adverse possession, though
the form of action is subsequently changed by amendment of
plaintiff’s petition to a suit to redeem. Butler v. 8mith, 84 Neb.
-78, approved and followed.

2. Appeal: CONSOLIDATION OF AcTiONS. The consolidation of two ac-
tions pending in the same court, at the same time, against differ-
ent defendants, to 1edeem from the lien of a mortgage, is a matter
within the sound discretion of the trial court, and error cannct
be predicated on the order of conéolidation, unless an abuse of
discretion is shown.

APPEAL from the district court for Knox county: AN-
SON A. WELCH, JUDGE. Affirmed.

Field, Ricketts & Ricketts, J. F. Green and W. A.
Meserve, for appellants.

M. F. Harrington and W. R, Butler, contra.

BARNTS, J.

This is an appeal from a judgment of the district court
for Knox county allowing the plaintiff to redeem a tract
of land situated in that county from a void decree of fore-
closure, and a finding of the amount which plaintift should
be required to pay the defendants for that purpose.

It appears that in January, 1890, one Ellis W. Wall
owned the land in question, and mortgaged it to Pierce,
Wright & Company for $2,850. After giving the mort-
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gage, Wall conveyed the premises to Clement L. Boone.
Boone did not take the title by his initials, but took it by
his real name as Clement L. Boone, and his deed was
promptly recorded in the office of the county clerk of
Knox county. In March, 1894, one Henry H. Drake, who
had become the owner of the mortgage, brought a fore-
closure suit in the district court for Knox county against
Wall and his wife and C. L. Boone. The records in the
office of the county clerk stated plainly that the land was
owned by Clement L. Boone. Service was had by publica-
tion only. None of the defendants appeared, and a de-
cree of foreclosure was granted. Thereafter the land was
sold under the decree, and on May 24, 1895, the owner of
the mortgage, who was the purchaser, took possession of
the premises through one Green, and the purchaser and
his successors in interest, the defendants in this action,
have ever since retained such possession.

It further appears that the plaintiff obtained her title
by quitclaim deed from Clement L. Boone, and mesne
conveyances, and on the 11th day of March, 1905, com-
menced this action in the district court for Knox county
as a suit in ejectment against James B. Secrist, Mary E.
Secrist, and Susie M. Smith to obtain possession of a part
of the land in question; that she also at the same time
commenced an action in ejectment against Charles A.
Kissinger and Emily Kissinger to obtain possession of
the remainder of the mortgaged premises; that thereafter
plaintiff was permitted to amend her petitions by chang-
ing the form of her actions to suits to redeem the land,
and require the defendants to account for the rents and
profits. Trials in the district court resulted in judgments
for the defendants. Trom those judgments plaintiff ap-
pealed and obtained reversals in this court, and the causes
were remanded to the district court for Knox county for
further proceedings. For a more full and complete state-
ment of the facts, reference may be had to Butler v. Smith,
84 Neb. 78. When those suits came on again for trial in
the district court, an order was made consolidating them,
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and thereafter, upon the issues thus presented, a decree
was rendered allowing the plaintiff to redeem, and fixing
the amount necessary for such redemption. TFrom that
judgment the defendants have prosecuted separate ap-
peals.

The record discloses that, upon the second trial in the
district court, defendants Secrist and Smith interposed a
plea of former adjudication, alleging that the judgment
in their favor upon the former trial had never beeu re-
versed, and was a complete bar to the further prosecution
of this action; while defendants Kissinger also entered a
like plea, and contended that the judgment in their favor
in the former action had never been reversed, and was a
bar to the further prosecution of this suit against them.
Their pleas of former adjudication were overruled. and
this ruling is assigned as error.

It appears that, when the petition in Butler v. Smith
was amended, Charles A, Kissinger and his wife, Fmily,
were made parties defendant in that action, all of the land
involved in both actions was described therein, and plain-
tiff prayed to be allowed to redeem from the Wall mort-
gage as to all of the defendants. The defendants in that
case all filed answers to the amended petition. The same
course was pursued and like pleadings were filed in the
original case of Butler v. Kissinger, and both actions were
then pending in the distriet court for Knox county. Plain-
tiff thereupon filed a motion to consolidate the two a--
tions, which was everruled. There was a separate trial
of each of said actions, and a judgment rendered in each
of them for all of the defendants. The plaintiff thereupon
prosecuted appeals from said judgments. The appeals
were docketed in this court against all of the defendants.
The plaintiff was named as the appellant, and all of the
defendants were made appellees. All of the defendants
appeared and filed briefs, and, upon the hearings in this
court, both of the judgments were reversed as to all of
the defendants named in each case, and the causes were
remanded to the district court for new trials. An exam-
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ination of the record in the former cases fully disposes
of the plea of former adjudication, and the judgment of
the trial court on this point should be affirmed.

It is further contended that the court erred in over-
ruling defendants’ pleas of the statute of limitations. That
question, however, was fully determined in Butler v.
Smith, 84 Neb. 78, where it was said: “Service of sum-
mons in ejectment arrests the running of the statute of
limitations in favor of a defendant who claims title by
adverse possession, though the form of action is subse-
quently changed by amendment of plaintiff’s petition to
a suit to redeem.” McKeighan v. Hopkins, 19 Neb. 33,
was a suit in ejectment, and was changed by amendment
to an action to redeem, and it was said by this court:’
«The plaintiff sought in the original petition to recover
the land, because he was the owner thereof; and in the
amended petition filed by him by leave of court he seeks
to recover the land in question, upon the ground that he
is the owner of the same; but, while asking equity he
offers to do equity by paying the defendant all valid
claims held by him against the land. The cause of action
is the same, although the relief ix sought in a different
manner from that in the first petition. This, however,
does not change the cause of action, and the statute of
limitations ceased to run when the summons which was
served on him was issued.” In the instant case, the ac-
tions were commenced before the limitation had expired,
and when commenced, although separate suits were
brought, such actions were sufficient to toll the statute.

Error is predicated on the order of the district court
consolidating the two actions for a single trial in the in-
stant case, and it is argued that, because the court had
once overruled a motion to consolidate the actions, it was
error to thereafter sustain such a motion. A mere ruling
on a motion during the progress of a cause is never res
judicata, and it is within the sound diseretion of the court
to permit another motion to be filed and change its ruling.
Unless the party complaining makes it appear that the
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trial court was thereby guilty of an abuse of discretion.
error cannot be predicated thereon.

Finally, it may be said that, when the two causes were
remanded for new trials, the only matter left for the de-
termination of the district court was an accounting to
determine the amount the plaintiff should be required to
pay defendants in order to redeem the land in question
from the mortgage lien. Tt is not contended that the
court erred in determining the amount of redemption
money, and the judgment of the district court is

AFFIRMED.

CHARLES A. KISSINGER ET AL., APPELLANTS, V. MARY
BUTLER, APPELLEE.

Fnep Novemser 27,1912. No. 17,357.

APPEAL from the district court for Knox county: AN-
SON A. WELCH, JUDGE. Affirmed,

Field. Ricketts & Ricketts, W. A. Meserve and J. F.
Green, for appellants.

M. F. Harrington and W. R. Butler, contra.

BARNES, J.

This case presents the separate appeal of the Kissingers
from the judgment of the district court in Butler v. Se-
crist, ante, p. 506. The facts and questions of law in
the two appeals are identical, and, for the reasons given
in that case, the judgment of the district court is

AFFIRMED,
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HENRIETTE SCHMIDT, APPELLEE, V. VILLAGE OF PAPILLION,
APPELLANT.

Frep NovEMBER 27,1912. No. 16,836.

1. Appeal: Recorp. Affidavits used on the hearing of a motion for a
new trial cannot be considered in this court unless preserved in
a bill of exceptions.

2. Pleading. Where a petition in an action for personal injuries sets
out the facts, it is unnecessary to plead the legal conclusion to be
drawn therefrom.

8. Appeal: CONFLICTING EVIDENCE. Where the verdict of a jury is -

reached upon conflicting evidence gufficient to sustain a recovery
in favor of either party, this court will not disturb the verdict.

APPEAL from the district court for Sarpy county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

James T. Begley, for appellant.
William R. Patrick and Ernest R. Ringo, contra.

LerToN, J.

Action for damages for personal injuries alleged to
have been received by falling upon a defective sidewalk
in the village of Papillion. Plaintiff recovered a verdict
and judgment for $200. Defendant appeals.

There have heen two trials of this case in the district
court. At the close of the first trial a motion for a new
trial was filed, which was granted by the court. This is
assigned as error. The motion was submitted upon affi-
davits which are not preserved in the bill of exceptions.
We must, therefore, presume the evidence justified the
action of the district court in granting a new trial.

The defendant contends that the petition fails to state
a cause of action. In substance, it pleads that the de-
fendant is a municipal corporation; that the sidewalk
along the east side of lots 1 and 2, in block 23, was in a
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dangerous and defective condition, describing the same;
that it was in that condition on the day of the accident
and for several months prior thereto; that the plaintiff,
while passing on the walk, tripped on one of the loosened
boards, fell, and received the' injuries described in the
petition; that due notice was given to the village authori-
ties of the accident; and that by reason of the injuries
plaintiff has been damaged in the sum of $1,500.

It is said the petition fails to charge negligence, a duty
to repair, and neglect of the same, and that sufficient time
has elapsed for the repairing; that it fails to charge notice
of the defect, and due care on behalf of the plaintiff. When
a petition sets out the facts, it is unnecessary to plead the
legal conclusions to be drawn therefrom.

It is contended that the verdict is contrary to the evi-
dence. The evidence on the part of defendant tends to
prove that the walk was in a good state of repair at the
time of the accident; that it had been inspected by the
village authorities about four months before and found
to be in good order; that it appeared to be sound, as far as
any one could see, and that it was not until about four
or five days after the accident that a loose board was dis-
covered near the point where plaintiff fell. There was
also testimony that plaintiff had said that the injury was
caused by her tripping and falling between the sidewalk
and the fence, striking her knee and hip on the edge of the
walk, and not by falling forward as she testified at the
trial. On the other hand, there is testimony that plain-
tiff fell from tripping on a loose or broken hoard; that the
sidewalk at that point at the time of the accident, and for
a number of months before, was in a defective and dan-
gerous condition; that a part of the cross-boards were
broken and loose; that it was shaky and had settled so
that one side was lower than the other; that the stringers
on which the hoards were nailed were so rotten that nails
would not hold therein and stuck up above the boards.
The evidence being in this condition, it is apparent that
we cannot interfere with the verdict of the jury.
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The charge of the court covers the issues presented, and
we think the defendant has no cause to complain of the
refusal to give the instruction requested.

We find no error in the record. The judgment of the
district court is

AFFIRMED.

FRANK WILKINS, ADMINISTRATOR, APPELLEE, V. WATER &
LicaT COMPANY OF NEBRASKA CITY ET AL, APPEL-
LANTS,

Froep Novemser 27, 1912. No. 16,852,

1. Master and Servant: EREcTION OF TELEPHONE POLES: NEGLIGENCE.
The poles and wires of an electric light company were placed in
an alley some years previous to the erection of a telephone dis-
tributing pole about 215 feet away on adjacent private property.
The telephone wires were contained in an underground conduit
in the form of a cable, and the cable was carried up the side of
the telephone pole in a metal tube to the bottom of the cable box,
which was nearly 30 feet from the ground. There was a platform
on the pole 27 feet from the ground. The top of the pole was -
over 38 feet from the ground. The electric light poles were about
156 feet shorter than the telephone pole. The top cross-arm of
the light pole carried two insulated and two uninsulated wires.
The other cross-arms carried insulated wires. The bare wires
were used as guard wires, and were not intended to carry elec-
tricity. The top of the cable box from which the telephone
wires emerged for distribution was nearly 10 feet above the top
of the light poles, and there was no opportunity for any of the
wires of the telephone company to come in contact with the
wires of the light company. Held, That these facts do not estab-
lish negligence on the part of the telephone company in placing
its distributing pole in the position where it stood.

2. NEGLIGENCE: ASSUMPTION oF Risk. The doctrine of as-
sumption of risk arises from the relation of master and gervant,
and does not constitute a defense where that relation does not

exigt between the parties.

3 Negligence: CONTRIBUTORY NEGLIGENCE: QUESTION FOR JURY. The
question whether an employee of a telephone company is guilty of
contributory negligence in ascending a telephone pole in proxim-
ity to an uninsulated wire belonging to an electric light company
1s a question of fact for the jury, where reasonable minds may
differ as to whether ordinary prudence justified the act.

36
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4. Electricity: NEGLIGENCE. Where the manager of an electric light
company is informed that an uninsulated guard wire, which is
strung upon poles belonging to that company in close proximity
to a telephone distributing pole upon which workmen may reason-
ably be expected to go, has become charged with a heavy current
of electricity from contact with other wires of that company carry-
ing a heavy voltage, it is his duty to remedy the dangerous situa-
tion as soon as practicable, and a delay of over 36 hours in
remedying the defect may constitute gross negligence on the part
of the light company.

APPEAL from the district court for Otoe county: HARVEY
D. Travis, JUDGE.  Affirmed as to the Water & Light Com-
pany, and reversed as to the Nebraska Telephone Com-
pany.

.

Greene & Breckenridge, Paul Jessen, Pitzer & H ayward
and Edwin Zimmerer, for appellants,

Matthew Gering and John C. Watson, contra.

LETTON, J.

Action to recover for the death of plaintiff’s intestate,
Clinton Gilman. 1In the opinion, for convenience, the
defendant Nebraska Telephone Company will be termed
the Telephone Company, and the defendant Water &
Light Company of Nebraska City the Light Company.

In the brief of the Telephone Company we find the fol-
lowing statement of facts: “The Water & Light Company
of Nebraska City has a line of poles, in a certain alley in
that city, along and upon which are strung two electric
wires carrying a voltage of from 2,000 to 2,200 volts of
electricity. These two wires are strung on the top cross-
arm between two guard wires. There was also strung on
these poles of the Water & Light Company a bare, unin-
sulated iron wire which had at one time been used as a
signal wire in connection with a stand- -pipe valve, and
had been used on Sundays up to about March, 1908, for
the transmission of a low voltage of electrlmty, and after
that it served the Water & Light Company as a guard wire
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to break the drops of individual telephone wires that
were higher than the electric light wires. DBut this bare
iron wire became ‘crossed’ or in contact with one of the
high-tension wires, and thereby was unintentionally
charged with some of the 2,000 or more volts of electricity
which was by intention carried over the two high-tension
wires supplying power and light to the customers of the
Water & Light Company. The poles of the Water & Light
Company have been located in this alley for a long time,
and in October, 1909, had become somewhat sagged and
out of plumb. As a matter of fact, one of the poles in the
alley already mentioned, which for convenient and dis-
tinet designation will be spoken of as electric light poles,
back of a certain restaurant known as Kastner’s, leaned
toward a pole of the Nebraska Telephone Company which
was outside of the alley and on private property, so that
the bare iron wire on the electric light pole already men-
tioned swung and rubbed against the telephone pole, and-
had apparently been in contact with the telephone pole at
some time when through contact with the live electric
wires it was carrying a high current of electricty, for the
point of contact was plainly visible on the telephone pole.
This iron wire was at a considerable distance above the
ground. The telephone pole was about 30 feet high, and
was used for the purpose of distributing the telephone
wires to the customers of the Telephone Company in that
locality. The telephone wires (which ran in an under-
ground conduit) were carried up the side of the pole in a
conduit or tube as far as the cable box. * * * The box
projected over the property in which the pole was set, and
not into the alley; and wires were distributed out of the
cable box from the insulators at the cross-arm at the top
of the pole to the places of business of the Telephone
Company’s patrons. The bare iron wire referred to was
about 20 feet above the ground. It was not possible for
any of appellant’s telephone wires to come in contact with
any wire of the Water & Light Company. * * * Clinton
Gilman, the deceased, was an employee of the Telephone
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Company. He had formerly worked for the Water & Light
Company, and had had some experience in working around
telephone and electric light poles, and wires of both
kinds. On October 4, 1909, and while working for the
Telephone Company painting telephone poles, he got a
shock by contact with this iron wire on tlie particular
pole described in the testimony in the rear of Kastner’s
restaurant, which was the identical pole from which he
fell the following Wednesday, receiving at that time the
injuries which terminated his life. This wire had been
cut at both ends. It was not used for the transmission of
electricity at that time, and the fact that it was allowed
to remain there in the situation in which Gilman found
it on the afternoon of the day he received his injury
created a condition which, it is claimed, was negligent as
against the Water & Light Company. When this wire
was charged with the electric current, it was through
contact with the electric light wire of the Water & Light
Company, and not through any crossing or contact of the
high-tension wires of the Water & Light Company with
any of the Nebraska Telephone Company’s wires, none of
which were involved in the accident or the cause of it.”
Plaintiff concedes that this statement of facts is correct
as far as it goes. The following additional facts seem to
be established by the evidence. On the afternoon of Mon-
day, October 4, 1909, and while working for the Telephone
Company painting the ironwork on this pole, Gilman
received a slight shock and was burned on the hand by
touching this bare wire. He had been told that the wire
was “hot” by another workman who had touched it that
day when painting. This wire had become charged
through coming in contact with another wire of the Light
Company at a distance of a little more than a block away.
Gilman, who was apparently much alarmed by the first
shock, immediately reported the facts to George Bauman,
the foreman of the Telephone Company, who directed him
to cease working upon the pole. The foreman testifies
that he immediately went to see Mr. Egan, the manager
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of the Light Company, and Egan promised to have the
matter attended to at once or early the next morning.
Egan says he promised to attend to the matter the next
Sunday when there was no current on the wires. The
next morning Gilman was told by the foreman of the
Telephone Company of Egan’s promise to make immediate
repairs. The repairs were not made, and on Tuesday af-
ternoon, October 5, Bauman told Gilman that he had been
informed by employees of the Light Company that the
cross had not been cleared. Nothing further was said to
Gilman about this matter. On Wednesday forenoon Gil-
man was engaged in trimming trees. Bauman directed
him in the afternoon to resume the work of painting.
Bauman testifies: “Q. What did you say to him? A. 1
told him to go out and follow the work he had been do-
ing. Q. Did you tell him to go to any particular place?
A. No, sir. Q. What else did you say to him? A. The last
words I said to him was: ‘Clint, for Christ’s sake be
careful’” Gilman and John Bauman left the shop to-
gether. Nothing was said by Gilman to indicate he was
going back to work on this pole. Sepon afterwards Gilman
climbed the pole, and some few minutes after fell to the
ground enveloped in flames. He died as a result of the
accident.

" In substance, the petition alleges that Gilman was em-
ployed by the Telephone Company as a lineman; that he
was inexperienced and had no knowledge of the effect that
contact between wires heavily charged with electricity or
between such wires and metal would have; that it was his
employer’s duty to warn him as to the dangers incident
to such work, to furnish him with a reasonably safe place
to work, to place its poles at a reasonably safe distance
from the wires of the Light Company whose poles and
wires were in.close proximity; that it was the duty of
each of the defendants to keep their poles and wires so
that the same would not cross, interfere, or come in con-
tact, to keep them properly insulated and stretched so as
" pot to permit them to sag and become loose; that the
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Light Company permitted its wires to become loose so
that they crossed and came in contact with the wires,
poles and cable of the Telephone Company. It ascribes
similar negligence to the other defendant. Tt further al-
leges that on October 4, 1909, Gilman reported to each of
the defendants that the wires were crossed, and each of
them promised to repair the same immediately, but negli-
gently omitted to do so, and that Gilnan, relying on the
promise, on the 6th day of October, without any knowl-
edge that the wire had not been repaired, attempted to
work on a pole of the Telephone Company ; that the wires
were crossed which caused the accident, and that as a
result Gilman died, leaving a widow and one minor child,
aged five years, who were dependent upon him for sup-
port.

The answer of each defendant pleads that the risks of
the service were obvious, and were understood, known to,
and assumed by plaintiff, and also pleads contributory
negligence on his part.

We will first consider the errors assigned by the Tele-
phone Company. The principal complaint made by this
defendant is that the court erred in overruling its mo-
tion for a directed verdict, for the following reasons:
“(@) The testimony fails to show, and does not tend to
prove, any negligence upon the part of the Nebraska Tele-
phone Company which was the proximate cause of the
injury resulting in the death of Clinton Gilman; (b) the
evidence does not tend to establish why and how the in-
jury to Clinton Gilman was received; (c) it is established
that Clinton Gilman knew and appreciated the danger of
his situation created by the proximity of the bare wire
which was near to or abutting against the telephone pole
described in the testimony, and that he assumed the risk
of injury therefrom; * * # (e) the ground, as alleged
in the petition and stated by plaintiff’s counsel in his
opening statement to the jury, that defend-nt’s foreman
promised and assured Gilman that the dangerous situa-
tion of which Gilman was informed, and which he re-
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ported to the foreman, would be removed, is not sustained
by the proof, nor does it appear in the evidence that he
resumed his work relying on any promise of repair made
by the Nebraska Telephone Company’s foreman; but, to
the contrary, he knew that the Telephone Company would
not make such repair, and he knew, or had reason to be-
lieve, and feared that the danger still existed and that
the wire was hot.”

We cannot agree that the testimony does not show why
and how the injury to Gilman was received. The cir-
cumstantial evidence upon this point is sufficient. But
we are of the opinion that some of the other grounds upon
which the motion was predicated are well taken. We
think the evidence fails to show negligence on the part of
the Telephone Company in placing its distributing pole
where it did. The top of the pole was 38 feet 6 inches
from the ground. The bottom of the platform thereon is
97 feet from the ground, and the point on the pole op-
" posite the loose wire is 23 feet 4 inches from the ground.
The top of the cable box from which the wires emerged
for distribution was nearly 10 feet above the burned place
on the pole, and hence there was no opportunity for any
of the wires of the Telephone Company to come in con-
tact with the wires of the Light Company, and, in fact,
such a condition did not occur. There were two Cross-
arms on the Light Company’s pole beneath the one which
carried the dangerous wire, each carrying insulated wires
charged with heavy currents. There is no proof that these
wires were not properly insulated opposite the pole.

Gilman knew the danger of the situation created by the
charged wire which had burned him. The promise which
was made to remove the danger was not made to Gilman
by his employer, the Telephone Company, but it was a
promise made by the manager of the Light Company to
the Telephone Company and communicated to him, and
there is no proof that Gilman expected or anticipated that
the removal of the cross would be made by the Telephone
Company, or that he resumed work upon a promise made
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by his foreman that the Telephone Company would re-
move the danger.

We are convinced that it was not negligence on the
part of the Telephone Company to place the pole where it
did for the purpose of distributing its wires, nor was
this the proximate cause of the injury. Neither is it
liable for a failure to warn Gilman of the danger, since
he had been told by another employee and warned hy the
foreman of the danger of working on this pole on account
of the proximity of the charged wire. There being no
negligence on the part of this defendant, the motion
should have been sustained. The other errors assigned
by the Telephone Company we need not consider.

Taking up the points presented in the brief of the Light
Company, several matters with respect to the admission
of evidence are urged as being erroncous. The first is
that the plaintiff was permitted to show that, after the
accident, a piece of rubber hose had been placed over the
bare wire at the place of the accident, and it is argued
that to admit proof of subsequent repairs made by the
employer is prejudicially erroneous. Unfortunately for
this contention, no such evidence is in the record. Tt
does appear (at one place without objection) that a piece
of rubber hose had been nailed, after the accident, by the
foreman of the Telephone Company upon the pole at a
point opposite the bare wire. Since no change was made
by the Light Company, this could not be prejudicial as
against this defendant. Moreover, the jury were cuare-
fully instructed as to how far this evidence should be
considered. As to the admission of evidence as to Gilman
being usually a careful man, we think this could not affect
the verdict, since all the facts as to his actions were be-
fore the jury.

It is next argued that the proof fails to show that the
Light Company failed to perform any duty it owed to
deceased, and that hence negligence on its part has not
been proved. It is true that the duties of the Telephone
Company and the Light Company to Gilman are not the
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same. It is also true that, if there had been no telephone
pole in that locality, the accident would not have hap-
pened, still the Telephone Company had the right to place
its pole as it did. If the Light Company had not allowed
its poles to lean, and its wire to sag, and negligently al-
lowed a dangerous current to flow through the bare wire,
the accident would not have happened. The Light Com-
pany knew of the proximity of this pole, with steps on
each side, and with a platform and distributing box above
the cross-arms and wires of the Light Company, and
knew that men might be expected to work there with such
tools and appliances as were needed. It owed the duty
of exercising care either to insulate its wires at that point,
or to see that vagrant and dangerous currents were not
allowed to pass through its unused wires. Olson v. Ne-
braska Telephone Co., 85 Neb. 831; Atlante Street R. Co.
v. Owings, 97 Ga. 663, 33 L. R. A, 798  Its manager
recognized this duty by his promise to make repairs. The
failure to do this was one of the proximate causes of -the
accident.

This defendant also pleads that Gilman assumed the
risks of his employment, and hence that there is no lia-
bility on its part. The Light Company owed Gilman, as
well as all other persons rightfully using the poles of the
Telephone Company, the duty of using no negligence with
respect to the upkeep of its wires and poles. The legal
doctrine of the assumption of risk arises from the relation
of master and servant. Since Gilman was not an em-
ployee of the Light Company, he assumed no risks as to
the negligence of that company. Moreover, its promise to
make immediate repairs had been communicated to him.
This defense, therefore, is not available to the Light Com-
pany. The Light Company argues that there is no evi-
dence that the wire was heavily charged, and that it may
have carried no more than 110 volts. We cannot see that
the intensity of the current is of much materiality in this
connection. It is apparent that the uninsulated wire was
charged with a current which might be dangerous to
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workmen on the poles of the Telephone Company. The
circumstantial evidence seems to show that Gilman’s fall
was caused by the metal of the paint pail forming a short
circuit with the charged wire and the metal covering of
the telephone cable on the side of the pole, thus causing
the sudden flashing into fire and exploding of the paint,
which was shown to be mineral paint containing turpen-
tine and other highly inflammable ingredients.

The question whether Gilman was guilty of contribu-
tory negligence was submitted to the jury under carefully
prepared instructions. They were also permitted a view
of the scene of the accident. Whether Gilman was justi-
fied in attempting to climb the pole and pass the charged
wire in order to reach the platform is a question as to
which reasonable minds might differ. The question is
a close one, but it is peculiarly one for the jury to de-
termine. Lincoln Rapid Transit Co. v. Nichols, 37 Neb.
332; Cudahy Packing Co. v. Wesolowski, 75 Neb. 787 ;
Grimm v. Omaha Blectric L. & P. Co., 79 Neb. 387. We
think there is sufficient evidence to warrant a finding for
the plaintiff on this point.

The case seems to have been carefully tried and all
rights of the Light Company preserved. It was submitted
to the jury upon a clear and lucid statement of the law
in the instructions. The only prejudicial error we find
is that the motion of the Telephone Company for a di-
rected verdict should have been sustained.

The judgment is affirmed as to the Light Company, and
is reversed as to the Telephone Company.

JUDGMENT ACCORDINGLY.
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IN RE PARKER M. WICKSTRUM.

PARKER M. WICKSTRUM, APPELLANT, V. ERNEST HUNGER
ET AL., APPELLEES.
FirEp NoveMBER 27,1912, No. 17,778.

Constitutional Law: CITY ORDINANCE: REGULATING Use or MoTroRr
VEHICLES. A provision in a general ordinance of the city of Lin-
coln regulating the use of motor vehicles, that “it shall be unlaw-
ful for any person operating a motorcycle to carry another per-
gon on said machine in front of the operator,” held, to be gen-
eral with respect to all members of the class affected, to be based
upon a reasonable classification, and to be a valid exercise of the
police power of the city in protecting the safety of travelers on
the city streets and persons carried on motoreycles.

APPEAL from the district court for Lancaster county:
WiLLarp E. STEWART, JUDGE. Affirmed.

Barton Green, for appellant.
F. C. Foster and D. H. McClenahan, contra.

LETTON, J.

Appellant was arrested and convicted of the violation
of a city ordinance providing that “it shall be unlawful
for any person operating a motorcycle to carry another
person on said machine in front of the operator.” This
provision is embraced within a general ordinance regulat-
ing the use of motor vehicles in the city of Lincoln. Hav-
ing failed to pay the fine and costs adjudged against him,
he was committed to jail. He applied to the district court
for release upon a writ of habeas corpus, on the ground
that the ordinance was unreasonable and void, and from
a denial of the writ he has appealed.

Summarily stated, his contention is that the ordinance
arbitrarily invades personal rights; that a motorcycle is
a type of motor vehicle which is no more dangerous to
operate with a passenger in front than an ordinary elec-
tric automobile, which is usually a glass-inclosed cab .
in which passengers may occupy a seat directly in front of
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the operator. From these facts he argues that where a
restraining law or ordinance is against a class, or one
type of a class, that type or class must be more dangerous
than others, or legislation against it cannot be upheld.
The testimony is that, when a person is carried in front
of the operator upon a motorcycle, he sits between the
handle bars of the machine, directly over the gasoline
tank; that while, by leaning the body or moving the head
to one side, the operator may see directly in front, the
presence of the passenger obstructs the view to some ex-
tent. It is also shown that several instances have oc-
curred of fuel tanks leaking and catching fire, and that in
case of accident it is difficult or almost impossible for
the person carried to get out from between the handle
bars. It is also shown that such vehjcles may be op-
erated at a speed of from 30 to 60 miles an hour, and that
upon wet pavements they are more likely to slip than
four-wheeled vehicles.

The principles controlling the question presented are
so well settled in this state as scarcely to require repeti-
tion: “Courts will not ordinarily inquire into the motive
of a c¢ity council in its exercise of a discretionary power
conferred upon it by the legislature.” Enders v. I'riday,
78 Neb. 510. In I’cterson v. State, 79 Neb. 132, it is said:
“It is a general rule that the determination of the ques-
tion whether or not an ordinance ig reasonably necessary
for the protection of life and property within the city is
committed in the first instance to the municipal authori-
ties thereof by the legislature. YWhen they have acted and
passed an ordinance, it is presumptively valid, and, be-
fore a court will be justified in holding their action in-
valid, the unreasonableness or want of necessity of such
measure for the public safety and for the protection of
life and property should be “clearly made to appear. It
should be manifest that the discretion imposed on the
municipal anthorities has been abused by the exercise of
the power conferred, hy acting in an arbitrary manner.”
See, also, In re Anderson, 69 Neb, 686. e think there
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is such a distinct difference between the operation of a
motorcycle and of ordinary motor vehicles as to justify
the enactment of the ordinance. Even if it be true that
regulation in respect to passengers obstructing the view
of the driver would be proper as to other classes of motor
vehicles, perhaps the authorities have only made a begin-
ning. It may be presumed that, if the city authorities
become convinced of the necessity of further safeguarding
the lives of the inhabitants of the city, they will take
steps to do so. It seems clear that the provision com-
plained of was intended to protect not omly ordinary
travelers on the sireets from the danger that might ac-
crue from the obstruction to the vision of the operator of
such a speedy vehicle, but it was also intended to avoid
the danger of accident to the person carried.

The ordinance is gemeral with respect to all persons
who operate motorcycles, and since it treats all members
of that class alike, and the classification is founded upon
a reasonable basis, it was within the power of the city
council to adopt the same.

We find no error in the judgment of the district court,
and it is, therefore,

AFFIRMED.

FrANK H. PARSONS, APPELLEE, V. JOEN T. CATHERS ET AL.
APPELLANTS,

Fmep NovemBer 27, 1912. No. 16,8117,

1, Creditors’ Suit: EXHAUSTION OF REMEDIES AT LAw. For the pur-
pose of maintaining a creditor’s bill, proof of a judgment at law, of
the issuance of an execution, and of a sheriff’s return nulla bone,
is sufficient, in the absence of fraud or collusion, to show that
plaintiff’s remedies at law have been exhausted.

2. PROPERTY SUBJECT: JUDGMENT Against City. In equity,
the interest of a judgment debtor in a judgment against a city
may, in a proper case, be subjected to the claim of his judgment
creditor.

3. SALE oF COLLATERAL PENDING Surr. Failure of a court of

equity to dismiss a creditor’s bill, on an answer alleging that
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plaintiff has possession of unsold collateral security for his
judgment, held not reversible error in a record which shows that
plaintiff, before filing his reply, sold the collateral and applied the
proceeds in part payment of his claim, that the case was tried on
Dleadings raising all the issues essential to an adjudication of
the rights of the parties, and that no one was prejudiced by the
procedure adopted by the trial court.

4. Fraudulent Conveyances: EVIDENCE, Decree upholding a convey-
ance from a husband to his wife held proper under the evidence,
though assailed as fraudulent in a creditor’s bill.

APPEAL from the district court for Douglas county:
ALEXANDER C. TROUP, JUDGE. Affirmed,

J. 0. Detweiler, for appellants,
Charles Battelle and J. . Stout, contra.

Rosg, J.

This is a creditor’s bill in which plaintiff seeks to col-
lect a judgment for $8,369.88, rendered August 14, 1909,
in the district court for Douglas county, against .John T.
C‘athers and others. The suit wherein the judgment was
rendered was commenced April 28, 1894, and the Liability
of Cathers was that of surety on a promissory note for
$5,000, dated April 8, 1892, and payable to the McCague
Savings Bank. Plaintiff succeeded to the rights of the
payee. Execution was issued and returned “nulle bona."
The property which the court is asked to subject to the
payment of the judgment consists of three items: (1) A
lot in Omaba, conveyed January 7, 1898, by Cathers to
his wife, through a trustee, it being alleged that the con-
veyance was made without consideration, with the intent
to hinder, delay and defraud plaintiff in collecting his
claim against grantor. (2) Unpaid awards of $1,245
against the city of Omaha in favor of the wife, the city
having appropriated to public purposes part of the lot con-
veyed to her, and the amount recovered by her being the
value of the property thus taken. (3) The interest of
Cathers in two unpaid judgments against the city of
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Omaha, one rendered in favor of Anna J. Robinson, No-
vember 30, 1907, for $1,640, and the other rendered in
favor of Rhoda Gilliland, March 27, 1909, for $1,500,
Cathers having filed an attorney’s lien for one-half of
each of the two judgments. The principal debtors and
Cathers and wife and other persons claiming an interest
in the property in controversy are defendants herein.
The answer contains a denial that the conveyance from
Cathers to his wife was made without consideration, or to
defraud plaintiff, or to hinder or delay him in collecting
his claim. On the contrary, it is alleged that the convey-
ance was executed in good faith for the full consideration
of $5,087.92. Other matters pleaded in defense are that
the creditor’s bill was prematurely filed; that Cathers
was a surety only; that plaintiff held as collateral security
for the payment of his claim 20,000 shares of capital
stock of the Colorado Gold, Silver & Lead Mining Com- .
pany, property alleged to be of great value belonging to
the principal debtors; and that the collateral described,
though in control of plaintiff, was never sold or in any
way applied to the payment of the note on which Cathers
was surety. In a reply plaintiff states that on February
24, 1910, a date subsequent to the filing of the answer to-
the creditor’s bill, he sold the collateral at public sale,
after due notice, for $100, and credited the proceeds on
his judgment. The trial court upheld the conveyance
trom Cathers to his wife, and declined to apply the latter’s
awards against the city of Omaha on plaintiff’s judgment,
but subjected thereto the attorney’s liens on the judgments
against the city of Omaha. Cathers and wife appealed,
and plaintiff filed a cross-appeal. After the record was
filed in this court, Cathers died, and the case was revived
in the name of his wife, Louisa E. Cathers, as administra-
trix of his estate.

Should the ecreditor’s bill be dismissed because the
action was prematurely brought? Tt is argued that relief
was erroncously granted to plaintiff because his pleadings
and proofs do not show that he exhausted his legal reme-
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dies before bringing his suit in equity. This proposition is
based on the assertion that property subject to execution
was not sold before the filing of the ereditor’s bill. The
record shows that plaintitf pleaded and proved his judg-
ment, and that an execution was issued thereon and re-
turned nulla bona. Nothing more could be done without
the aid of equity. First Nat. Bank v. Gibson, 60 Neb. 767.
Fraud or collusion on the part of the sheriff in performing
his duties under the writ or in making his return is not
shown. TUnder the circumsiances plaintiff was not re-
quired to impeach the officer’s return or to show by addi-
tional evidence that neither the principal debtors nor the
surety had any property subject to execution. In absence of
fraud or collusion on the part of the officer, the judgment,
the execution and the sheriff’s return were sufficient evi-
dence that the remedy at law was inadequate. Weaver v.
Cressman, 21 Neb. 675; First Nat. Bank v. ({ibson, 60
Neb. 767; Cochran v. Oochran, 62 Neb. 450 ; Nehraska Nat.
Bank v. Hallowell, 63 Neb. 309; Howard v. Raymers, 64
Neb. 213; Cofficld v. Parmenter, 2 Neb. (Unof.) 42,

It is further argued that the funds burdened with the
attorney’s lien, while under the control of the city of
Omala, cannot be impounded or subjected to the payment
of plaintiff’s judgment. The city of Omaha is a defendant,
and at the trial did not resist the making of an order
directing payment of those funds to plaintiff. The statute
creating a remedy in aid of execution provides: “Where
a judgment debtor has not personal or real property sub-
ject to levy on execution, sufficient to satisfy the judg-
ment, any interest which he may have in any banking,
turnpike, bridge, or other joint stock company, or any
interest he may have in any money, contracts, claims, or
choses in action, due or to become due to him, or in any
judgment or decree, or any money, goods, or effects which
he may have in possession of any person, bedy-politic, or
corporate, shall be subject to the payment of such judg-
ment by proceedings in equity, or as in this chapter pre-
scribed.” Code, sec. 532. In direct terms the equitable
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remedy extends to the interest of a judgment debtor in
a judgment against a “body-politic, or corporate.” The
remedy in aid of execution does not exclude relief in
‘equity. Monroe v. Reid, Murdock & Co., 46 Neb. 316. It
follows that this point, on the record presented, is not
well taken.

Should the action be dismissed because plaintiff, before
filing his creditor’s Dbill, failed to sell the collateral secu-
rity in his hands and apply the proceeds on his claim?
That defense was pleaded in an answer filed by Cathers
January 24, 1910. The court of equity had acquired juris-
diction. In a reply plaintiff alleged that he sold the col-
lateral February 24, 1910, and applied the proceeds on
his claim. TFraud or illegality in the sale is nmot shown.
At the time of the trial, therefore, this feature of the
defense had no existence as originally pleaded. The
proceeds of the collateral paid a small part of the debt.
Leviable property subject to execution and the collateral
were wholly insufficient for the satisfaction of the judg-
ment in favor of plaintiff, when the creditor’s suit was
tried. Equitable relief was not granted before the reme-
dies at law had been-eshausted. Had the suit been dis-
missed under these circumstances, the parties would
necessarily have been burdened with the costs and ex-
penses incident to the bringing and prosecuting of a second
suit of the same nature as the first. In Haffey v. Lynch,
143 N. Y. 241, the court-said: “Equity courts, in award-
ing relief, generally look at the conditions existing at the
close of the trial of the action and adapt their relief to
those conditions. The plaintiff, in an equity action, as a
general rule, should not be turned out of court on account
of any defense interposed to his action, if at the time of
the trial the facts are such that, if he then commenced his
action, he would be entitled to the equitable relief sought.”
For these reasons, the case having been tried below under
pleadings raising all the issues essential to an adjudication
of the rights of the parties, the action will not now be

37
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dismissed, since no one was prejudiced by the trial court’s
procedure.

Was the conveyance from Cathers to his wife frandu-
lent? Both testified that early in their married life the
wife received from her father’s estate, from a life insur-
ance company, and from the sale of stock of the Chartiers
Valley Railroad Company various sums of money aggre-
gating several thousand dollars; that this money was
turned over to the husband under an agreement to return
it, and that le never did so until he deeded her the lot in
controversy in fulfilment of his promise. Cathers testi-
fied, also, that the consideration mentioned in the deed
was the amount received from his wife, with interest.
There is proof that the wife, when she accepted the deed,
had no knowledge of her husband’s liability as surety;
that the husband then thought his liability was fully pro-
tected by collateral security ; that plaintiff, for many years,
made no effort to bring his suit on the note to trial, and
that Cathers, before, and two years after, the convevance
to his wife, retained in his own name title to a large tract
of valuable land near Omaha. Plaintiff made no effort to
contradict this testimony by direct proof. WWhen it is all
considered with the entire record, the trial court’s finding
against plaintiff on the issue of fraud in the conveyance
from Cathers to his wife appears to be correct. "It neces-
sarily follows that plaintiff is not entitled to the awards
against the city of Omaha for that part of grantee’s lot
taken for public purposes. There is no error apparent in
the proceedings below. Neither appellants nor cross-
appellant having obtained relief in this court, the costs
here will be equally divided between them.

AFFIRMED.
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Kiser v. Chicago, B. & Q. R. Co.

WiLLIAM KISER, APPELLEE, V. CHICAGO, BURLINGTON &
QUINCY RAILROAD (COMPANY, APPELLANT.

Fmep NoveEMBER 27,1912, No. 16,864.

Carriers: DELAY IN SHIPMENT. Verdict against a carrier for damages
resulting from delay in transporting live stock to market held
sustained by the evidence.

APPEAL from the district court for Harlan county:
FTARRY S. DUNGAYN, JUDGE. A ffirmed.

Byron Clark, W. 8. Morlen and Arthur R. WWells. for
appellant.

John Everson, contra.

ROSE, J.

The suit was brought to recover damages in the sum of
$175.83 for defendant’s delay in transporting a car of
hogs loaded at Woodruff, Kansas, I'ebruary 13, 1909, and
delivered at St. Joseph, Missouri, too late for the market
February 16, 1909. DPlaintiff pleaded that the consign-
ment, in the ordinary course of transportation, would
have reached its destination in the morning of February
15, 1909; that defendant permitted the loaded car to
stand on its track at Woodruff two days during stormy,
cold weather, and that in consequence the hogs crowded
together, 15 of them died, and the others depreciated in
value. The answer contained a general denial; and an
affirmative plea that plaintiff undertook to load the hogs
and to care for them until they were taken away from
Woodruff; that he put them into the car during a smow-
storm, which increased in severity until it blockaded de-
fendant’s railroad ; that by reason of the blockade defend-
ant was unable to transport the car any earlier than it
did; and that the delay and the resulting injuries were
caused by the storm, and by want of ordinary care on
part of plaintiff in loading the car when it was storming,
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and in failing to give the hogs proper care while they
were at Woodruff. Plaintiff recovered a verdict and judg-
ment for $163.86. Defendant appealed.

The only question presented is the sufficiency of the
evidence to sustain the verdict. There is no proof in the
record except that adduced by plaintiff. It shows: Two
stock trains a week, going eastward, ran out of Woodruff,
one Wednesday at 4 o’clock in the morning, and the other
at the same hour Sunday. At night there was no agent
at the station. It was customary for the station agent to
deliver the bill of lading Saturday evening for Sunday’s
shipment, for the shipper to load the car before 4 o’clock
the next morning, and for the carrier to take it away
shortly afterward. Defendant maintained stock-yards at
Woodruff. About 5 o’clock Saturday afternoon, Febru-
ary 13, 1909, plaintiff put 80 hogs in the stock-yards, told
the agent what he had done, where the hogs were to be
shipped, and procured from him the same evening a bill
of lading. Between 3 and 4 o’clock the next morning,
plaintiff loaded the hogs into a stock car on defendant’s
track, and went home. The car was not moved until
Monday evening, did not reach St. Joseph until Wednes-
day, and the consignment was injured in the manner
pleaded in the petition.

Defendant argues these propositions to show the insuffi-
ciency of the evidence: There was no delay except at
Woodruff. The consignment was picked up by the first
train going east. Plaintiff undertook to care for the hogs
during the delay. He failed to prove that they were de-
livered to defendant for shipment before the car was taken
away.

Defendant’s view of the evidence relating to the de-
livery is not the only reasonable one. Plaintiff testified
in substance: There was no agreement on his part to care
for the hogs or to furnish a caretaker at the station or en
route. He learned about 10 o’clock Sunday morning that
the car had not been taken away. He promptly went to
the station, found some of the hogs dead, reported the con-
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ditions to the agent, under his direction nailed grain
doors on the car to protect the rest of the hogs from the
storm, and afterward bedded and fed them. The proof
of these facts, when considered with the entire record, is
sufficient to sustain findings that the hogs would have had
less protection from the storm in defendant’s stock-yards
than they had in the car; that what plaintiff did to pro-
toet and care for them was done by direction of the sta-
" tion agent; and that plaintiff surrendered full control
over the hogs for the purpose of shipment when he loaded
them.

Tt is also argued that the evidence is insufficient for the
following reasons: The hogs had proper care at Wood-
ruff. There was no delay elsewhere. Defendant was pre-
vented by an unprecedented snowstorm from starting the
shipment sooner.

The last conclusion thus stated by defendant is not a
necessary deduction from the proofs. The testimony re-
lating to the storm is meager. Plaintiff said it was storm-
ing some when he got the bill of lading, and that it was
snowing quite a little and biowing when he loaded the
car. He also said he was told about noon Sunday that
one of defendant’s engines was stuck in a drift west of
\Woodruff. Neither the place nor the distance west was
shown. This comes far short of proving an unprecedented
storm which excused the delay in shipping the hogs, though
plaintiff never before had a similar experience. There is
1o evidence that defendant’s road was blockaded between
Woodruff and St. Joseph, or that the ear could not have
been taken out promptly by an engine or train from the
east.

A sufficient reason for setting aside the verdict has not
been given, and the judgment is

AFFIRMED.
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GFEORGE P. CRONK, APPELLEE, V. CORA L. CRONK,
APPELLANT,

FiLep NovEMBER 27,1912, No. 17,024,

Divorce: EXTREME CRUELTY. Decree granting a husband a divorce on
the ground of extreme cruelty affirmed as a proper disposition of
the case under the evidence.

APPEAL from the district court for Douglas county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

W. W. Slabaugh and G. W. Shields, for appellant.
Orane & Boucher and A. W. Jefferis, contra.

Rosg, J.

The parties are husband and wife. The husband is
plaintiff, and the trial court granted him a divorce on the
ground of extreme cruelty. The wife appeals, and insists
that under the evidence the divorce should not have been
granted.

They were married September 18, 1906, and the suit
was commenced June 20, 1910. The intervening time was
full of sensation and scandal. Both had been previously
married and divorced. They lived in Omaha. Evidence
relating to what occurred after thev became hushand and
wife fairly establishes the following facts: Defendant
accused her hushand of marital infidelity, and at the trial
was unable to prove her charges, though she had previ-
ously given them wide publicity. She clandestinely took
his watch and other articles of personal property and
pawned them to secure money for herself. She accepted
from her hushand money and transportation for a trip to
Virginia to visit her relatives, and consented to his going
to California at the same time to visit his children bv a
former wife. After he left Omaha pursuant to this under-
standing, she secretly followed him and spied upon him
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while he was visiting with his children at Long Beach. She
falsely intimated to police officers there and at Los
Angeles that her husband was having improper relations
with his former wife and importuned them to arrest him.
In California she deliberately gave newspaper publicity
to her simulated wrongs, and made him and his children
the subjects of sensational notoriety and scandal. In
Omaha she went before the grand jury, falsely charged
him with wife-desertion and nounsupport, and attempted to
have him arrested. She directed public attention to her
scandalous relations with her husband by hurrying after
him in the public streets of Omaha, by calling to him, and
by giving publicity to her unfounded suspicions. She
went personally to eminent citizens who were fraternal
brethren of her husband and falsely accused him of deser-
tion and nonsupport, with a view to having him investi-
gated by his lodge and disgraced. She was wholly unable
to disprove this conduct. Tn some form it wag often re-
peated. It was deliberately planned and appeared to get
worse. There is convincing proof that it robbed her hus-
band of his peace of mind, made his marital relations in-
tolerable, and seriously impaired his health. It amounted
to extreme cruelty within the meaning of the divorce Jaws.
His conduct is assailed by his wife, but the proofs do not
justify a finding that he was guilty of such misconduct as
would warrant a court of equity in dismissing his suit on
that ground.

Defendant offered a vast amount of testimony to estab-
lish condonation. If full credence could be given to the
witnesses who testified in favor of defendant on that issue,
the defense might be established, but the trial court,
under all the circumstances, properly disbelieved their
testimony on material matters. After the alleged condona-
tion, defendant’s conduct was more cruel than before.
A careful consideration of the entire record leads to the
conclusion that the findings below were right and that the
divorce was properly granted. An analysis of the evi-
dence would not benefit the parties nor improve the litera-
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ture of the court. It has all been carefully examined,
however, and the decree below is adopted as correct.

. AFFIRMED.
REEsE, C. J., dissenting,

Having read the abstract containing the proceedings
upon the supplemental hearing, I am compelled to dissent
from the opinion of the majority in this case. After the
submission of the case to the district court, quite a
lengthy memorandum opinion was written and filed by
the judge who heard and decided the case. A portion of
that opinion impresses me most strongly. After discuss-
ing another feature of the case, the court says: “But
apart from this, what seems to be improbable in plain-
tiff’s testimony is that these persons should be together
even as much as plaintiff admits they were, and under the
circumstances they were, and yet at no time were famili-
arities of any nature indulged in, or even suggested, as
plaintiff testifies. Knowing these parties as I do and have
come to know them since this litigation commenced, par-
ticularly the defendant, and knowing as I do that her
persistent and almost unceasing effort and object has been
to reinstall herself in her husband’s favor, whether for
good or evil, I need not now say, I can scarcely conceive
it possible for these two persons to have been together for
even as much as nine nights from 7 or 7:30 to 10 or 11
o’clock, according to plaintiff’s testimony, or much later
according to defendant’s testimony, in a room alone, and
yet neither, at any time, having made any advances of
familiarity to the other; that at no time throughout the
entire series of visits did anything occur between them
but what might be expected to oceur between two strang-
ers. Such a thing, of course, was possible, but, in the
very nature of things, it seems to me it would not be
probable.”

There are many things stated in the opinion which re-
flect strongly upon the conduct and character of defend-
ant, and which are probably merited, but for the purpose
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of this dissent need not be set out. The question sub-
mitted upon this supplemental hearing was whether there
had been a condonation after the rendition of the decree
of divorce in favor of plaintiff, the husband. It is alleged
by defendant that after the decree was rendered, and
while the cause was pending in the supreme court on
appeal, the parties became reconciled, lived and cohabited
together as husband and wife. There was a mass of evi-
dence introduced, aside from the direct and positive tes-
timony of defendant, which tended to establish that fact.
The testimony of plaintiff, in denial of the statements of
defendant and her witnesses, is equally strong and em-
phatie, and yet he shows by his own statements that he
was often in the room of defendant of evenings, but seeks
to explain his presence there by testifying that those visits
were at the solicitation of defendant for the purpose of
advising her upon matters of her business upon which she
was considering, and, in part at least, in which she was
engaging. The consideration of this mass of evidence,
the knowledge of both parties as gained by the same judge
upon the hearing of the trial of the principal case, no
doubt prompted the remarks by the court above quoted.
Tt was but the measurement of both parties, applied afier
their vile lives had been uncovered and laid bare to the
court, and which forced the judicial mind to the an-
nouncement made.

It is shown that this is the third matrimonial venture
by plaintiff and the second by defendant, each made pos-
sible by the divorce route, now much traveled to the dis-
grace of the American pedple. Near the close of the opin-
ion the district court makes use of the following language:
“Again, speaking for the state as a party to these proceed-
ings, so much of crimination and recrimination already
has been indulged in between these parties that I am satis-
fied no good could possibly result from any attempt at
reunion. Better, far better, and now more than ever, both
for themselves and the public, that these persons be
divorced and this tiresome and unprofitable litigation
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end.” To this doctrine I cannot agree. The legitimate
conclusion to be drawn, though not so intended by the
court, must be that, since the parties have so far graduated
in sin and uncleanness and by their “crimination and
recrimination” have laid open to the public gaze the
immorality of the life of each, and that owing to
that fact “no good could possibly result from any attempt
at reunion,” therefore it would be “better, far better, and
now more than ever, both for themselves and the public,”
that they be divorced, and “this tiresome and unprofitable
litigation end.” Judging the future by the past in the
lives of these two people, I fear the decree would not have
that salutary effect. On the contrary, each would thereby
be turned loose upon society with the legal right to em-
hark in new matrimonial schemes with other parties,
much to the enjoyment, doubtless, of these litigants, but
to the disgrace of the state and the crushing of the hopes
and hearts of others.

The divorce laws were never intended for such abuses.
Since divorces have been granted, in the earliest days,
they have only been intended for the protection of the
innocent, but never as a reward for wrongs and crimes
committed. Where each party is guilty of such conduct
as might be grounds for divorce for one, had the applicant
been innocent, it was never intended that the sacred bond
of marriage should be severed because both were guilty.
It does not follow that, because a reunion is rendered im-
probable by reason of the iniquities of both parties, a
divorce should be granted in order that they may form
“unions” with others, and in and by which the disgraceful
courses of life may be further pursued in fresher and
greener fields. This is the teaching of the whole theory of
the divorce laws of this country. To my mind it is clear
as the noonday sun that this divorce should not be granted
to either party. Neither is entitled to it, and neither
should receive it. If they do not desire to be reunited,
they can remain separate, but should never be permitted
to contaminate other lives under the guise of “holy matri-
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mony.” TFor these reasouns, the whole proceeding should
be dismissed, and the merited and unqualified condemna-
tion of the court placed upon it.

FAWCETT, J., concurs in the dissent.

RINGER SEWING MACHINE COMPANY, APPELLANT, V. JorN
L. BARGER ET AL., APPELLEES.

Fep NovEMBER 27,1912, No. 16,830.

1. Principal and Agent: DISAFFIRMANCE OF ACTS OF AGENT. “A prin-
cipal must disaffirm the unauthorized act of his agent within a
reasonable time after such act comes to his knowledge, or he
will be bound thereby.” Farmers & Merchants Bank v. Farmers
‘& Merchants Nat. Bank, 49 Neb. 379.

. RATIFICATION OF ACTS OF AGENT. Where, in settlement of a
balance due upon the sale of a sewing machine, what is termed
a “single payment note” is given by the purchaser .for such
balance, and said note provides that the machine is to remain the
property of the geller until full payment of the purchase money,
and the holder of such note, with notice that it has been altered
by raising the amount, brings an action of replevin upon the note
in its altered condition, and endeavors to recover in such action,
he thereby ratifies the act of alteration.

2.

+ ALTERATION OF NOTE BY AGENT. And, in such a case, if it is
established that such note was altered by the agent of the
holder, who sold the machine and obtained the note from the
purchasers, after the latter had signed the same and without
their knowledge or consent, the plaintiff in such action cannot
recover.

3.

APPEAL from the district- court for Cedar county: GUY
T, GRAVES, JUDGE. Affirmed.

Claude S. Wilson, for appellant.
J. ¢. Robinson, contra.

 FAWCETT, J.
This is an action of replevin brought in justice court in
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Cedar county and appealed to the district court for that
- county. From a judgment in favor of defendants, plain-
tiff appeals.

The property replevied was a sewing machine sold by
plaintiff through its agent, Poole, to the defendants. The
evidence shows that the price fixed upon the machine was
$60; that plaintiff took as part payment an old machine,
and, according to the testimony of defendants, was to
receive $35 in addition, of which $5 in cash was paid at
the time. Poole testified that defendants were to pay
$39, and paid $5 in cash at the time. What is termed a
“single payment note” was signed by defendants and de-
livered to Poole. This note provided for the payment of
the difference between the two machines one year after
date, and also provided that the machine, for the purchase
money of which the note was given, should remain the
property of the company until full payment of the pur-
chase money, with interest and costs, Defendants testi-
fied that when they signed the note it was drawn for the
sum of $30. When the note was about to mature, it was
sent to a bank for collection. Defendants were notified of
that fact, and were requested to make payment at the
bank, the notice stating that the note was for $34. The
defendant Joln L. Barger went to the bank and asked to
see the note, stating that there must be something wrong
about it. When the note was shown to him, he at once
stated that the amount of the note had been raised from
$30 to $34, and refused to pay it, stating that he was will-
ing to pay the $30, but would not pay any more. The
. bank reported to plaintiff what had been said, and re-
ceived in return a letter from plaintiff, in which it is said :
“We accepted this note with a balance of $34 and had no
thought but what it was correct. If Mr. and. Mrs. Barger
say they were to pay only a $30 balance you may collect
same and we will settle with our Mr. Poole. Kindly make
arrangements with Mr, Barger to let us have the note to
help us make our settlement.” When notified of the state-
ment of plaintiff, defendant refused to pay the $30, and
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upon the trial gave as his reason for such refusal that he
was not willing to pay the $30 unless he got his note.
Some time later a representative of plaintiff called at the
home of the defendants and demanded payment of the $34,
and, upon payment being refused, said he was going to
take the machine. This the defendants would not permit
him to do. The next step in the matter was when another
agent of plaintiff, with a constable, called at the home of
defendants and again demanded payment of the note.
Defendants refused to make payment, giving as their
reason the raising of the note from $30 to $34. Plaintiff’s
agenl thereupon offered to take the $30 in settlement of
the matter, and he testified that he made that offer with-
out adding anything for costs. This testimony is contra-
dicted by defendants, who state that he only offered to
take the $30 on condition that they would pay the ex-
penses of himself and the officer for coming after the
machine, which amounted to something like $6, which
defendants refused to do. Thereupon the constable served
the writ of replevin in this action and took the ma-
chine.

Upon the trial defendants both testified unequivocally
that at the time they signed the note it was drawn for $30.
The note shows upon its face that the word “four” must
have been written into the note after the word “thirty,”
after the note had been drawn. An examination of the orig-
inal note, which is before us, shows that as originally
drawn it read “thirty no-100 dollars.” Subsequently there
was writen in between the word “thirty” and the ‘“no-100
dollars” the word “four.” That this was written in after-
wards is evident from the manner in which the last letter
of the word “four” is crowded up against the line between
the word “no” and the figures “100.” Plaintiff’s agent
admits that he wrote the word “four” in after the other
part was written, and explains his act in doing so by tes-
tifying that the defendants were to pay $9 in cash and
give a note for $30, and that after he had the body of the
note written, but before writing the figures $34 in the
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upper left-hand corner thereof, defendants said they only
had $5 cash on hand; that he thereupon agreed to accept
the $5, and raised the note to $34 before it was signed by
defendants. This testimony is positively contradicted by
both defendants, who say that there never was any talk
about $9 or $39, but that the amount was to be $35, $5 in
cash and a note for $30. Counsel for plaintiff in his brief
says: “The question then reduces itself to two proposi-
tions: (1) Has the contract been altered since it was
signed? and, if so, (2) what effect has such alteration had
upon the rights of the parties to this action?’ He then
concedes that there were only three persons present, viz.,
Poole and the two defendants, and then says: “The con-
tract shows no alteration upon its face; and, while appel-
lant still contends that the same had not been altered, yet,
inasmuch as a jury found against the appellant upon con-
flicting evidence, we realize that it would be a waste of
time to argue to this court that phase of the question. For
the sake of argument, then, let us concede that said con-
tract was altered as alleged; we still contend that the
judgment of the district court must be reversed.”

In the light of the admissions of counsel, which are
eminently proper in the face of the record, his contention
must fail. It is argued, and authorities cited in support
of the argument, that where an agent has no authority,
either express or implied, to make an alteration of the
character under consideration, it is simply a spoliation by
a stranger to the contract, and does not impair the validity
as it originally stood. The trouble with plaintiff’s con-
tention and with his authorities is that they do not fit the
facts established at the trial. We think the rule of law
applicable here is that if the alteration is made by an
agent, while in the transaction of the principal’s business
and within the scope of his authority, then the act of the
agent is the act of the principal. The cases supporting
“this rule are numerous and hardly call for citation. Among
them may be noted authorities cited in defendants’ brief,
among which are Kingan & Co., Limited, v. Silvers, 13
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Ind. App. 80; Mechem, Law of Agency, sec. 739; Denver,
S. P. & P. R. Co. v. Conway, 8 Colo. 1, 5 Pac. 142; Law
v. Grant, 3T Wis. 548, reaffirmed in Matteson v. Rice, 113
Wis. 328; Rhomberg v. Avenarius, 135 Ia. 176. We think
in this case the act of Poole, who, the evidence shows, was
“managing salesman” of the plaintiff, and made the alter-
ation while engaged in the service of the plaintiff in this
particular transaction, is sufficient to bind the plaintiff.
But, even if this were not so, there is another rule of
law from which we are unable to see any escape by plain-
tiff. The evidence shows that, after plaintiff had due
notice of the alteration of the note, it failed to disaffirm
the unathorized act of its agent, but, on the contrary,
affirmed his action by taking the machine in a replevin
action, under the authority given by the altered note. It
being established by the verdict of the jury that the note
had been altered, it was void in jts entirety, and plaintiff
obtained no rights under it. Without that document to
aid it, plaintiif had no authority to take the sewing ma-
chine, for, if no valid contract, in the terms and of the
kind relied upon, was ever signed by defendants, then the
transaction between plaintiff and defendants was simply
an ordinary sale of a sewing machine on one year’s time.
By such a sale plaintiff would part with its title to the
machine, and its only legal remedy, in the event of a
failure by defendants to pay the balance due, would be
by an ordinary action at law and a collection upon execu-
tion. “A principal must disaffirm the unauthorized act of
his agent within a reasonable time after such act comes
to his knowledge, or he will be bound thereby.” Farmers
& Merchants Bank v. Farmers & Merchants Nat. Bank,
49 Neb. 379. “The acceptance or retention by the prin-
cipal, after knowledge of the facts, of the fruits of an
unauthorized act of an agent is a ratification of the agent’s
act, and it relates back to the time of the act and makes
it as if the agent had been empowered to perform it at its
date, and the principal is bound in all respects as if he
himself had been the actor.” Johnston v, Milwaukee &
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Wyoming Investment Co., 49 Neb. 68. “When the holder
of a note had notice that it had been altered by changing
the amount, and with such notice sued upon it in its
altered condition, and endeavored to recover thereon, held,
that he thereby ratified the act of alteration, and that the
court did not err in refusing to permit him, after trial, to
amend by counting on the note as originally made.” Per-
‘kins Windmill & Az Co. v, Tillman, 55 Neb. 652. “A
principal must adopt the unauthorized contract of his
agent as a whole, or not at all. He cannot adopt the por-
tion that is beneficial and reject the remainder.” Citizens
State Bank v. Pence, 59 Neb. 579,

It is contended that the court erred in giving instruec-
tion No. 2. In that instruction the jury were told that the
hurden was upon the plaintiff to prove every material
allegation contained in its petition, and, if the jury found
the evidence bearing upon any material allegation was
evenly balanced, or that it preponderated in favor of de-
fendants, plaintiff could not recover. The instruction is
not open to the construction placed upon it by plaintiff.
It is next contended that the court erred in giving instruec-
tion No. 6. This instruction should be considered in con-
nection with No. 5, and when so considered it is free from
error. It is further urged that the court erred in not
giving instruction No. 1, requested by plaintiff, as follows:
“You are instructed that if you find from the evidence,
exclusive of the written instrument in question, that at the
time of the commencement of this action the title and
right of possession of the property replevied was in the
plaintiff, then your verdict should be for the plaintiff, re-
gardless of any alleged alteration in the written contract.”
This instruction was clearly bad, and was properly re-
fused. No right of possession of the property replevied
had been shown, “exclusive of the written instrument in
guestion.”

The verdict of the jury being conclusive as to the fact
that the note was materially altered after its execution by
the defendants, and plaintiff having ratified the unau-
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thorized act of its agent by bringing this action upon such

fraudulent note, the trial court did not err in overruling

the motion for a new trial and entering judgment upon the -
verdiet.

AFFIRMED.

JoHN M. DINEEN, APPELLANT, Vv, WILLIAM H. LANNING,
APPELLEE,

F_ILED NovEMEER 27,1912, No. 16,855,

1. Deeds: DEED To PARTNERSHIP: ErreEcT. A deed to a partnership in
its firm name is not void, but vests an equitable estate in the firm
for the benefit, first, of the partnership business and creditors,
and, second, of the members of such partnership.

9. Abatement: DEATH oF ParrxER. And where a mortgage antedating
such deed is foreclosed, and in the suit for foreclosure the part-
nership and all of the members thereof are made parties, and
summons is served upon such members, and after such service
one of the members dies, the suit does not thereby abate, but may
be prosecuted to final decree against the other members as sur-
viving partners.

DISMISSAL AS To DECEASED PARTNER. Nor does the
fact that at the time of entering the decree plaintiff requests and
obtains an entry of dismissal as to such deceased member oper-
ate as an abatement of the suit.

4. Partnership: FORECLOSURE OF MORTGAGE: SERVICE OoF SuMMoONS. Nor
would the fact that the partnership, as a separate entity, had not
been served with summons affect the validity of the decree in
such suit as to the equitable interest of the members of the
partnership who were served. Such members would be bound
by the decree, and a sale of the real estate thereunder, duly con-
firmed, would divest them of such interest, and the same would
pass by the sheriff’s deed to the purchaser at such sale.

APPEAL from the district court for Box Butte county:
WiLLiam H. WESTOVER, JUDGE. Affirmed.

M. 8. McDuffee, for appellant.

Albert W. Crites, contra.
38 .
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Pawcrrr, J.

From a judgment of the district court for Box Butte
county, dismissing plaintiff’s suit for a partition of the
northeast quarter of section 30, township 26, range 47
west of the sixth P. M., in said county, plaintiff appeals,

On February 1, 1888, one William H. Wareham, who
was the then owner of the land in controversy, his wife
Joining him, executed and delivered to defendant Lanning
a mortgage upon the land. Thereafter, by mesne convey-
ances, the title reached one Harvey Myers, wlio on TFeb-
ruary 27, 1892, by warranty deed, conveyed the land to
Job Hathaway & Company, subject to defendant’s mort-
gage. The company failing to pay the taxes, the county
treasurer sold the same for delinquent taxes to one Virgil
Young. On October 4, 1902, Young commenced suit to
foreclose his tax lien, in which suit “Job Hathaway &
Company, a firm eomposed of Job Hathaway and Emma
C. J. Austin,” and Job Hathaway, Emma C. J. Austin, and
the present defendant, William H. Lanning, with others,
were made defendants. Defendant Tanning filed an an-
swer and cross-petition in that suit for a foreclosure of
his mortgage. The files of the district court in that case
were introduced in evidence in this. They show that due
service was had upon Job Hathaway and Emma . J.
Austin, but the return of the officer does not show any
attempt at a formal service upon Job Hathaway & Com-
pany as a separate entity. The uncontradicted evidence
shows that the copartnership of Job Hathaway & Company
consisted of Job Hathaway and Emma C. J. Austin, as
equal partners. The decree entered in that case contained
the following recital: “Be it remembered, that on this
18th day of February, 1903, this cause came on to be heard
before the court, the plaintiff appearing by Wm. -Mitchell,
his attorney, the defendant, W. H. Lanning, appearing by
W. G. Simonson, his attorney, the plaintiff asks to dismiss
this case against Job Hathaway and Annie L. Hathaway,
wife of Job Hatl:away, a member of defendant firm Job
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Hathaway & Company, and wife of Job Hathaway, defend-
ant, defendants, and same is hereby dismissed.” There-
upon a default was entered against all of the other
defendants named in plaintiff’s petition, except defendant
Lanning. The decree found the proceedings in the case
to be regular; found the lien of plaintiff under his tax
sale certificate to be a first lien, and the mortgage of
defendant Lanning to be a second lien; decreed a fore-
closure of the same, and awarded an order of sale therefor.
The sale was duly advertised and made. Defendant Lan-
ning was the purchaser at the sale, and upon due confirma-
tion of the sale received the sheriff’s deed for the land.
At the time of entering the decree above referred to, Job
Hathaway was dead; his death having occurred during the
interval between the service of summons and the date of
the entry of the decree.

The main eontentions by plaintiff for a reversal are:
A copartnership, as such, cannot take title to real property;
that the copartnership, as such, was not served with sum-
mons in the foreclosure suit; that the conveyance from
Myers to Job Hathaway & Company was a conveyance to
Job Hathaway, individually, clothed with a trust in favor
of the copartnership; that upon the dissolution of the co-
partnership Job Hathaway became the owner of one
moiety and trustee for the other moiety; that in land
purchased by partners with partnership funds partners
are tenants in common, unless real estate is needed for
_ partnership purposes; that real estate belonging to a
partnership, but standing in the name of one partner only,
may be partitioned; that the heirs of Job Hathaway could
have partitioned unless there is a good defense appearing
affirmatively, and so can the appellant who has succeeded
to all rights of the heirs of Job Hathaway; that the co-
partnership was dissolved in 1892, and that by the recital
in the decrece in the foreclosure suit, above set out, the
action was dismisred as to Job Hathaway, and that when
he died in October, 1902, after service had been had upon
him, the action abated, and, never having been revived, his
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leirs, after his decease, were necessary parties to that
action. We will not attempt to discuss the above points
seriatim, but will consider them together.

We do not think the deed to the copartnership was a
conveyance to Job Hathaway, individually. Conceding
that the deed to Joh Hathaway & Company was ineffective
to lodge the legal title to the land in the copartnership
(Barber v. Crowell, 55 Neb., 571), it did vest an equitable
estate in the firm (30 Cye. 431, 432, and authorities cited
in notes 42, 43).

The death of Job Hathaway, after service upon him and
prior to the decree, did not abate the suit. Union P. R.
C'o. v. Metcalf, 50 Nebh, 432, was an action by Metcalf &
Wood, a firm composed of Metealf and Wood. On page
457 of the opinion it isx said: “Finally, it was pleaded that
if there was any such firm as Metealf & Woed it had,
since the commencement of the action, been dissolved by
the death of Lafayette Metcalf, and that by reason thereof
the action had abated.” On page 458 it is said: “We
have quite recently held, following well-established prin-
ciples, that on the death of a partner the assets and choses
in action of the partnership vest in the survivor. Lindner
v. Adams County Bank, 49 Neb. 735, It is, therefore, the
surviving partner who has in such case a right to proceed
with the action.” Tn the syilabus we held: “That the
surviving partner was already a party to the action, and
that on the death of the other partner the action could
properly be continued in the name of the survivor alone.”
The principle is the same, whether the partners are plain-
tiffs or defendants,

The fact that-plaintiff, in the tax foreclosure suit, on
the date the decree was entered, saw fit to dismiss his
suit as to Job Hathaway, who was then dead, did not
deprive the court of jurisdiction to determine all of the
questions involved in that suit, for the reason that if Job
Hathaway were then dead, as the pleadings in this case
show, then Ilmm« C. J. Austin, as the sole surviving
partner of Job Mathaway & Company, was vested with
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the equitable interest as fully and completely as she and
ler copartner were prior to his decease. Hence, the
status of the res had not been changed, and the court
could proceed to determine all of the issues precisely as
if the formal dismissal of Job Hathaway by plaintiff had
not been made. His dismissal, therefore, did not affect
the rights of either the plaintiff or cross-petitioner Lan-
ning. In addition to this, we are inclined to think (al-
though as the question has not been argued, we do not so
decide) that the dismissal of the suit as to Job Hathaway,
by plaintiff, operated only as a dismissal of the suit so
far as plaintiff was demanding any relief against him, but
did not operate as a dismissal of Job Hathaway as to the
relief demanded in the eross-petition of defendant Lan-
ning. Such a dismissal could only be made upon Lan-
ning’s motion.

Even if the failure to serve the copartnership by leaving
a summons at its usual place of business, with a member
thereof, rendered the decree void as to the copartnership
as a separate entity, it did not affect the validity of the
decree as against the equitable interest of the members of
the copartnership who were served. The interest of the
copartnership in the land being an equitable interest, held
by the firm, first, for the benefit of its créditors, and, sec-
ond, for the members of the firm, the decree bound the
latter, and the sale of the property under such -decree fore-
closed their individual interests; and the fact, if it be a
fact, that the creditors of the copartnership might assail
the decree, is immaterial so far as plaintiff here is con-
cerned, for the reason that he, as the grantee of the heirs
of Job Hathaway, is bound by such decree. He bases his
action upon rights which he alleges he obtained from the
heirs of Job Hathaway. The interest of their ancestor
having been foreclosed by the decree, they had no interest
which they could convey to plaintiff,

Plaintiff’s suit is, therefore, without equity, and was
properly dismissed.

AFFIRMED.






































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































