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Tiger v. Button Land Co.

JOHN TIGER, APPELLER, V. BUTTON TAND COMPANY ET AL.,
APPELLANTS,

Fmep May 13, 1912. No. 17,006.

1. Deeds: EXECUTION BY ATTORNEY IN FACT. As respects the execution
of a deed by an attorney in fact, although it is usual and better
for him to sign the name of his principal and to add thereto
his own signature, wih proper words indicating that the act
is done by him as such attorney, yet it is not in all cases neces-
sary that he should so append his own name. When the deed
on its face purports to be the indenture of the principal, made
by his attorney in faet therein designated by name, it may be
properly signed by such attorney by his subscribing and affix-
ing thereto the name of his principal alone.

2. : ACKNOWLEDGMENT BY ATTORNEY IN Facr. But in such a
case he cannot complete the execution of such deed by an
acknowledgment which recites that the principal personally
" appeared before the notary and acknowledged the execution of
the deed to be his voluntary act. Such acknowledgment must
gtate the truth, and recite that it is made by the attorney in
fact, in his representative capacity.

OPINION on motion for rehearing of case reported, ante,
p- 63. Rehearing denied. Former opinion modified.

Fawcerr, J.

Defendants have filed a motion for rehearing, or rather
for a modification of our opinion, ante, p. 63. We are
asked to modify the following language in our opinion:
“The evidence also shows that the deed from H. E. Gibson
to plaintiff for the Colorado lands was never signed by
Mrs. Gibson, but that the name, ‘H. E. Gibson,” was signed
by A. L. Button, who admitted upon cross-examination
that he may have attempted to imitate the handwriting of
H. E. Gibson in making the signature. The deed is ac-
knowledged before one Nellie Sheehy, notary public, who
certified that ‘H. E. Gibson (single)’ personally appeared
hefore her and acknowledged the execution of the deed to
be ‘his’ voluntary act and deed. Miss Sheehy was an

31
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employee of the Buttons. Mr. Button attempts to justify
his action in signing the deed as was done, by testifying
that he had a power of attorney from his sister, H. E.
Gibson, authorizing him to sign her name to deeds and
other instruments, and that he supposed that it was all
right to sign that way. It is incredible that, after trans-
acting business as a real estate dealer for about 20 years,
in seven states and territories, with offices in something
like 15 cities in those states, he should be ignorant of the
fact that his power of attorney did not give him authority
to sign a deed in any such manner.” Counsel state that,
while the above is “probably dictum and entirely unneces-
sary to the decision of the case, yet it is now urged upon
the attention of this court, as a rule of law, in the brief
of counsel in another suit soon to be presented at this
bar.” This statement impels us to consider and definitely
determine the question now.

Counsel argue that, as Mr. Button had a power of at-
torney from H. E. Gibson to sign her name to deeds, he
had a perfect right to sign the deed in controversy, as was
done, and cite Devinney v. Reynolds, 1 Watts & Serg.
(Pa.) 328; Forsyth v, Day, 41 Me. 382; Berkey v. Judd,
22 Minn. 287, 302, in support of their contention. In the
last sentence of the quetation from our opinion above
given the word “execute” should have been used instead of
of the word ‘“sign,” so as to include the acknowledgment
as well as the signing, which the quotation from the opin-
ion shows was what was under consideration. We concede
that the weight of authority is to the effect that where A.
B. has a written power of attorney fromm C. D. to sign
deeds for the latter, he may sign the deeds “C. D.,” with-
out adding “by A. D., his attorney in fact,” but he cannot
complete the execution of that deed by an acknowledg-
ment which recites that “C. D.” personally appeared be-
fore the notary and acknowledged the execution of the
deed to be his voluntary act. Such a recitation would be
false, and a deed so executed would not be good even under
the authovities cited by defendants,
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In Devinney wv. Reynolds, supra, the deed recited:
“Know ye that Michael Hollman, by William M’Allister,
his lawful and regularly deputed attorney in fact, for and
in consideration of,” ete., and concludes: “In witness
whereof, the said Michael Hollman, by his attorney afore-
said, hath hercunto set his hand and seal.”” The deed was
simply signed “Michael Hollman. (Seal.)” The certifi-
cate of acknowledgment recited: ‘Personally came Wil-
liain M’Allister, attorney as aforesaid, and acknowledged
the foregoing deed poll as the act and deed of the said
Michael Hollman,” ete, Tt was in refercnce to that kind
of an instrument that the court in the syllabus held: “It
is not necessary to the proper execution of a deed by an
attorney in fact that he should sign his name to it; the
name of the principal alone is sufficient.”

In Berkey v. Judd, supra, the opinion states: It is re-
cited in the body of the deed (exhibit C) that it is an
‘indenture between Albert H. Judd’ and others therein
named as principals, ‘by their attorney in fact, Orange
Walker, and Orange Walker, parties of the first part,” and
the said Greeley & Ludden of the second part. The deed
purports to be signed and sealed by said first parties as
follows: ‘In testimony whereof the said parties to these
presents have hereunto * * * get their hands and seals,’
ete. ‘Albert H. Judd, Caroline Judd, Asa Parker, Geo.
B. Judd, Mary Ann M. Judd, Hiram Berkey, Georgiana
E. Walker, Orange Walker.”” To the right of the first
seven names there was drawn a gingle bracket, and written
opposite the bracket are the words “By their attorney in
fact.” The opinion, after setting out the signatures as
above, states: “As appears from the certificate of ac-
knowledgment, Walker personally acknowledged the ex-
ecution of said deed by himself as ‘his individual act and
deed,” and also as ‘his act and deed as attorney in fact as
aforesaid,” and ‘for and on behalf of the said Albert H.
Judd,” etc., ‘as their true and lawful attorney in fact.
The name of Grange Walker subscribed to the deed is
clearly indicated by its position and seal as his individual
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signature as one of the grantors, and not as an agent. So
far as he is concerned as one of the parties of the first part
to the indenture, it was properly and legally executed and
acknowledged. As respects the execution of a deed by an
attorney in fact, although it is usual and better for him
to sign the name of his principal, and to add thereto his
own signature, with proper words indicating that the act
is done by him as such attorney, yet it is not in all cases
necessary that he should so append his own name. When
the deed on its face purports to be the indenture of the
principal, made by his attorney in fact therein designated
by name, it may be properly executed by such attorney by
his subscribing and affixing thereto the name and scal of
his principal alone. Devinney v. Reynolds, 1 Watts &
Serg. (Pa.) 328; Forsyth v. Day, 41 Me. 382. In this case
the deed purports on its face to be the indenture of the
principals, and not that of the agent. It fully discloses
that it was made for them and in their name by their at-
torney in fact, Orange Walker, who had full authority so
to do. Its execution was properly acknowledged by hiwmn
as such attorney in fact, and for and on behalf of his said
principals. The neglect to sign his own name to the words
‘by their attorney in fact’ was a purely technical omission,
devoid of any legal effect whatever.” This leaves only
Forsyth v. Day, supra, as apparently supporting the con-
tention of defendants. In that case Wood v. Goodridge,
6 Cush. (Mass.) 117, is quoted from as follows: “It should
appear upon the face of the instruments that they were
executed by the attorney, and in virtue of the authority
delegated to him for that purpose. It is not enough that
the attorney in fact has authority, but it must appear by
the instruments themselves, which he executes, that he
intends to execute this authority. The instruments should
be made by the attorney expressly as such attorney; and
the exercise of his delegated authority should be distinctly
avowed upon the instruments themselves.” The writer of
the opinion then states: ‘“No case, I apprehend, can be
found in the books which will sustain the rule so broadly
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laid down by the learned judge in the case of TWood v.
Goodridge” In the case under consideration by the
Maine court, the instrument in controversy was a promis-
sory note. In the latter part of the opinion, it is said:
“From these considerations it results that all the notes
introduced in this case, dated subsequent to the note in
suit, and all other notes introduced, the existence of which
was not proved to have been known to Daniel at or before
the inception of the note in suit, were not competent evi-
dence from which a jury would he authorized to infer
original authority from Daniel to Adoniram to place his
name on the note in suit, and for that specific purpose
should have been excluded. Were these same notes com-
petent evidence from which the jury could legitimately in-
fer the adoption or ratification of the one in suit? The rati-
fication of an act is equivalent to the original grant of
authority.” The court then procecds to consider the case
upon the theory of ratification, and finds that the notes
were not competent evidence even for that purpose, and
a judgment for plaintiff upon the note was reversed. An
examination of this case shows that its criticism of Wood
v. QGoodridge, supra, was not only mere dictum, but that
it has no application to an instrument which requires a
formal acknowledgment as a part of its execution. It is
no answer to this proposition that a deed as between gran-
tor and grantee is good without any acknowledgment.
Such is not the usual course of business, and it will not
be contended that plaintiff in this case could have been
required to accept from the defendants an unacknowledged
deed. Tt is suggested in brief of counsel that Wood w.
Goodridge, supra, has been practically overruled in Mas-
sachusetts. They do not cite any cases to that effect, nor
has the writer been able, after diligent search, with the aid
of Shepard’s Notes, to find a later case in Massachusetts
in any manner overruling Wood v. Goodridge. It has been
cited and followed in a number of cases npon other points.
The only case which we have been able to find, which would
seem to even criticize it, is Hunter v. Giddings, 97 Mass.
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41. That suit was based upon an instrument in writing,
by which defendant agreed to cut and haul to plaintiff’s
paper mill 600 cords of wood. In the opinion it is said:
“The ruling of the learned judge at the trial was probably
made upon the authority of some of the expressions used
in the case of Wood v. Goodridge, 6 Cush. (Mass.) 117.
But, without considering the precise accuracy of all the
observations found in the opinion in that case, upon a
point which was not necessary to its decision, we do not
think it applicable to the case at bar. The contract upon
which this suit is brought was a contract, not under seal,
for the sale of personal property. It was not essential to
its validity that it should be in writing. Some memoran-
dum in writing, signed by the defendant, was originally
requisite to enable the plaintiff to enforce it, under the
statute of frauds; but the contract itself might have been
oral. TUpon such a contract, if made by the agent in the
name of the principal, without indicating the agency, the
principal might be held, if he had afterward recognized
and acted upon it. Merrificld v. Parritt, 11 Cush. (Mass.)
590. The oral contract between the parties, if the plain-
tiff’s signature was treated as a nullity, would support
his action.”

The authorities cited upon the question of ratification
or subsequent adoption of an unauthorized execution of a
deed, and as to the proof required to establish a lost deed,
are not in point.

We think further discussion is unnecessary. To the
extent of substituting the word “execute” for the word
“sign,” as above indicated, our former opinion is modified,
but in all other respects it is adhered to, and the motion

. i OVERRULED.



Vor. 91] JANUARY TERM, 1912. 439

Murten v. Garbe.

JoHN H. MURTEN, APPELLEE, V. ALBERT I'. GARBE,
APPELLANT.

FiLep May 13, 1912, No. 16,676.

1. Malicious Prosecution: PEgTITION: SUFFICIENCY ON AprEAL. If the
allegations of a petition charge both a malicious prosecution and
a false imprisonment in one count or cause of action, and there
is no objection on that groimd until after trial and judgment,
such objection will not be considered upon appeal.

JusTiFicaTioN. If one makes use of a criminal statute to
bring about the unlawful arrest and imprisonment of another,
without probable causc for so doing, he cannot justify such arrest
and imprisonment on the ground that the statute is unconstitu-
tional or is so defective that there could be no conviction under it.

3. Embezzlement: SUFFICIENCY oF CoMPLAINT. In a prosecution under
chapter 170, laws 1907, it is not material when the relation of
landlord and tenant began, or will terminate. It is sufficient in
that regard if the defendant was the tenant, and as such tenant
was in possession of the property when embezzled by him.

4. Appeal: AssiGNMENT oF ERRors: REVIEW. Alleged errors not spe-
cifically assigned in the motion for new trial will not ordinarily
be considered in this court, especially in civil cases.

SUFFICIENCY OF EvVIDENCE: BRIEFS. When it is contended
that there is no evidence upon some particular issue, and the
record is voluminous, the brief should refer to all evidence in the
record bearing upon the point in question. TUnless it is clear that
some issue of fact essential to the finding and judgment is sub-
stantially unsupported, the judgment will not be reversed for 2
failure of evidence.

APPEAL from the district court for Tillmore county:
LesLiE G. Hurp, JUDGE. Affirmed.

Charles O.  Whedon and IH. P. Wilson, for appellant.
Charles H. Sloan, F. W. Sloan and J. J. Burle, contra.

SEDGWICK, J.

This is an appeal by defendant from a judgment of the
distriet court for Fillmore county.
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The petition alleges that the defendant, “without rea-
sonable or probable cause therefor, charged the plaintiff
before the Honorable V. R. Fulton, County Judge of Iill-
more county, Nebraska, with the crime of felonious embez-
zlement.” The petition then alleges that the defendant,
“falsely and maliciously and without probable cause
therefor,” caused the county judge to issue a warrant and
this plaintiff to be arrested on such charge “and to be
forcibly brought before” the county judge, and that he wag
obliged to give bond for his appearance at a later day;
that the case was then heard and the plaintiff discharged
and the prosecution ended, with allegations of damagy,
general and special. The defense alleged will be consid-
ered hereafter so far as is necessary for an understanding
of the questions presented.

1. The first objection is that the petition does not state
a cause of action. The principal contention in support of
this objection is that the statute under which the prosecu-
tion against this plaintiff was brought is unconstitutional,
and is otherwise so defective as not to create any crime,
and that therefore the complaint did not charge any
offense. The statute in question is chapter 170, laws 1907,
which is as follows: ¢“If any tenant or lessee shall with-
out the consent of his landlord take, embezzle, dispose of,
or convert to his own use the share or portion or any part
thereof of the crop or products belonging to his landlord
with intent to defraud the landlord thereof such person
or persons shall be punished in the manner prescribed by
law for feloniously stealing property of the value of the
article or articles so embezzled, taken, disposed of or so
converted.” And the criminal complaint alleged the
facts necessary to constitute an offense if the statute is
valid. We do not consider it necessary to enter upon a
critical discussion as to the validity and the scope and
effect of this statute. The petition, as above indicated, sets
out in general what are alleged to be the facts in regard
to the transaction. It does not designate the action as for
malicious prosecution or false imprisonment, and there
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was no motion or attempt in any way to require him to
do so. If the defendant made use of the provisions of this
statute to bring about an unlawful arrest and imprison-
ment of the plaintiff, and without any probable cause for
so doing, lie is not now in position to rely upon the alleged
unconstitutionality of, or defects in, the statute which he
so used. “The defendant in an action for malicious prose-
cution will not be permitted to urge the insufliciency of
the complaint on which he caused the plaintiff’s arrest as
a defense to the action.” Minnesota Threshing Machine
Co. v. Regier, 51 Neb. 402. IHackler v. Miller, 79 Neb. 209.

9. There is no merit in the objection that the statute is
_ex post facto as relates to the transactions involved hevein.
It is immaterial that the lease under whieh this plaintifl
held the premises was executed before the statute in ques-
tion took effect. The criminal complaint alleged that at
the time of the alleged comversion of the property the
relation of landlord and tenant existed, and, that being
true, it is immaterial when that relation originated oxr
how long it was to continue.

3. The third and fourth assignments of error relate to
the giving of two several instructions.  These supposed
errors were not so assigned in the motion for new trial as
to entitle them to consideration, nor do they seem to
possess much merit.

4. The remaining objections relate to the sufficiency of
the evidence to support the verdict. The defendant says
in the brief that “there is not a syllable of testimony that
Garbe did not tell all of the facts” to the attorney whom
" le consulted and upon whose advice he relied in bringing
the prosecution. “In the absence of any conflict in the
cvidence, therefore, on this point, Garbe had probable
cause to file the complaint. The question as to probable
cause was one of law, and the court should have instructed
the jury to find for the defendant.” The plaintiff says:
“The question of probable cause and the matter of full
dlisclosure was fairly submitted to the jury in the charge
of the court, and the instructions presented by appellant
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on this subject are substantially incorporated in said
charge. The evidence of the appellant was conflicting and
unsupported either by the county attorney or by his pri-
ate counsel, H. P. Wilson, who assisted in the trial, and,
as the same was flatly denied, the jury were entitled to
discredit his testimony, if they found the same not to bhe
credible.” There is no abstract of the record, and there
is no reference to the record in either brief in support of
the respective assertions of the attorneys. Ifrom our in-
vestigation of the record upon this point, it secms that it
is not so clear that the defendant in goed faith made a
full and correct statement of the facts to his attorneyvs andl
relied upon the advice of counsel in commencing the prose-
cution as to require the court to determine that matter as
a question of law,

We do not find any error in the record requiring a re-
versal, and the judgment of the district court is

AFFIRMED,

ALMA ALBRECHT, ADMINISTRATRIX, ATPELLEE, V. GEORGE
MORRIS ET AL., APPELLANTS.

Frep Mavy 13, 1912. No. 16,677.

1. Negligence: SUFFICIENCY OF EvIDENCE. Evidence examined, as in-
dicated in the opinion, and found sufficient to support the finding
that the injuries of the deceased were caused in the manner
alleged in the petition.

CusTtoM. A custom of leaving trenches uncovered
when located in inclosed premises would not constitute a com-
plete defense against an allegation of negligence in go doing, if
the conditions and circumstances were such as to cause a reason-
ably prudent and cautious man to believe that human life or
safety were endangered thereby,

3. Appeal: STFFICIENCY oF EvIDENCE. When the evidence is substan-
tially conflicting, this court cannot set aside the finding of the
jury. Evidence examined and found sufficient to support the
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finding that the injuries complained of were the proximate cause
of death.

4. Negligence: AcTioN FOR DEATH: INSTRUCTIONS: HARMLESS ERROR.

(1]

6.

In an action to recover damages for negligence causing the death
of plaintiff’s intestate, it is erroneous to instruct the jury that
“by contributory negligence is meant negligence on the part of
plaintiff.” But if the jury is also told that contributory negli-
gence on the part of the deceased would prevent a recovery, and
it appears from the whole charge that the word “plaintiff” was
inadvertently used, and that the jury must so have considered it.
the error will be regarded as without prejudice to the defendant.

: : In such action it is erroneous to
instruct the jury that if “the injury to the deceased was caused by
the ncgligence of the defendants, and that such injury caused
or contributed to the death of the deceased, then-you should find
for the plaintiff.” But if the jury are told that plaintiff cannot
recover unless such injuries were the proximate cause of the
death, and it appears from the instructions that the jury must
have understood that plaintiff could not recover unless the in-
juries contributed in such a degree as to be in fact the proxi-
mate cause of the death of the deceased, the error will be dis-
regarded.

PrescMprions. If a person is killed through the
negligence of another, and there is no evidence as to negligence
or due care on the part of the deceased, the law presumes that
the deceased was exercising reasonable and ordinary care at the
time of his injury with a view to his safety.

7. Evidence: CoMPETENCY. A physician and surgeon, who attended

professionally an injured person who afterwards died of his in-
juries, may testify to the condition of the deceased as disclosed
by his professional examination immediately after the injury, and
to statements of deceased as to pain suffered by him and neces-
sary to the determination of the location and extent of his in-
juries.

APPEAL from the district court for Douglas county:

WirLis G. SEARS, JUDGE. Affirmed.

Montgomery & Hall, for apellants.
W. W. Slabaugh and J. W. Battin, contra.

SEDGWICK, J.
The plaintiff, as administratrix of the estate of her de-
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ceased hushand, Adolph Albrecht, prosecuted this action
in the district court for Douglas county to recover dam-
ages for the death of the deceased, caused, as she alleges,
by the negligence of these defendants. The defendants
have appealed from the judgment in her favor.

1. In May, 1908, the plaintiff and her husband were
living in a rented house on Nineteenth street in the city
of Omaha. The defendant Cardell, in the employment
and under the direction of the other defendants, dug
trenches for water pipes upon the premises, and, as it is
alleged, carelessly uncovered one of these trenches, into
which the deceased fell and received injuries which dis-
abled him for several months, and which injuries finally
caused his death. It is contended that the defendants
were under no obligation to cover these trenches, since
they were on the inclosed premises of the deceased and it
is not customary to cover such trenches under those cir-
cumstances; and, further, that there is not sufficient proof
that the deceased received his injuries by falling into the
trench, or that the injuries complained of were the cause
of his death. There was another residence about ten feet
distant from that of the deceased, and a narrow walk along
the side of the deceased’s residence. Along the side of this
walk the trench was dug in three parts, each part being 6
or 8 feet in length, ahout 5 or 6 feet in depth, and from
16 to 24 inches in width. These openings were severai
feet apart, the intention being to tunnel from one to the
other for the water pipes. On Friday evening at the close
of the day’s work Mr. Cardell was about to leave these
trenches open, and the plaintiff insisted that they should
be covered; that on account of the location of the walks
there would be danger of people falling into them. Mr.
Cardell thereupon covered them with boards and planks,
one of them being covered with two planks each a foot in
width. On the next evening, while the deceased and this
plaintiff were away from home, Mr. Cardell finished an-
other part of the trench in the street, and, considering
that it should be guarded, he removed one of the planks
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for that purpose, leaving a part of the trench in the yard
covered with one plank only, which he says he placed in
the center of the trench, leaving a small opening on each
side of the plank. The deceased, who was a man about 78
years of age, was accustomed to return home at about 5 or
.6 o’clock in the evening, and on that evening the plaintiff
returned home at about 10 o’clock. She testifies that there
was a storm of wind and rain during the evening, which
had ceased at the time she arrived at home, and that she
found the deceased in the house lying upon a couch in his
shirt sleeves and slippers, and suffering extreme pain from
injuries recently received. She was not allowed to testify
as to his statements in regard to the cause of his injuries,
but she testified that his leg was bruised from his foot to
his knee, and his knee was badly bruised and painful, and
that one of his shoulders was injuted and that he was
suffering great pain in other parts of his body ; that there
were marks on the side of tlie trench that had been left
covered with one plank only, indicating that some one
had fallen in, and that deceased’s foot and clothing were
discolored with clay similar to that composing the side of
the trench ; that his coat and umbrella were dry, indicating
that he had not been in the rain. She also testified that
there was a window in their house just opposite this
trench, and that when she went away from home early in
the afternoon she closed the window, but left the outside
blinds open, and that when she returned that night she
found the blinds closed; the theory of the plaintiff being
that the deceased, on the approach of the storm, attempted
to close the outside blinds, and in doing so fell into the
partly uncovered trench. The defendants say that this
evidence is insufficient to justify the jury in finding that
the deceased fell into the trench. Some of this testimony
by the plaintiff was contradicted by other witnesses. She
was, however, examined and cross-examined at great
length, and appears to be a candid and reliable witness. Tt
was for the jury to determine as to the truth of her state-
ments, and we must therefore, for the purpose of this
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objection, consider the circumstances as testified to by her.
If, therefore, we consider these circumstances as fully es-
tablished by her testimony, we think they are sufiicient
to justify the jury in finding that the injuries of the de-
ceased were caused by falling into this trench, as alleged.

2. The contention that the defendants were not negli-
gent in partly uncovering this trench cannot be sustained.
If they had established a custom of leaving such trenclhes
open in inclosed premises, still, considering the surround-
ings and the possible danger of accidents, it would he for
the jury to determine whether such a custom was reason-
able under all the circumstances; and, if the defendants
had been warned that there would be danger in leaving
the trench uncovered, it would be for the jury to determine
whether it was reasonable and the exercise of due care to
remove this covering in the evening and without any warn-
ing to the occupants of the premises.

3. The contention that these injuries were not the cause
of the death of the deccared is likewise untenable. Dr.
Walker was called very soon after the injuries, and testi-
fied fully to the condition of the deceased and to the extent
of his injuries; that the deccased was confined to his room
for some time, and afterwards for a short tiine walked
with much difficulty, and that his condition continually
grew more serious until the time of his death, which the
doctor testified was due primarily to the injuries com-
plained of. When the evidence upon the material issues
of the case is substantially conflicting, we cannot disturb
the verdict of the jury.

4. The court instructed the jury: “By contributory
negligence is meant negligence on the part of plaintiff
directly contributing to the cause of his injurv.” The
objection to this instruction is that it excludes the idea
of contributory negligence on the part of the deceased. If
this were the only instruction given on the subject of his
contributory negligence, the objection would be serious.
However, the court, in at least three other instructions,
plainly instructed the jury that contributory negligence
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on the part of the deceased would prevent recovery, and
in the instruction complained of the use of the masculine
pronoun indicates that the word “plaintiff” was inadvert-
ently inserted in the instruction. Considering all of the
instructions together, it does not appear that the jury
were misled in this respect.

5. The court also instructed the jury as follows: “The
jury are instructed that if you find from the evidence that
the injury to the deceased was caused by the negligence
of the defendants, and that such injury caused or con-
tributed to the death of the deceased, then you should find
for the plaintiff, provided you find from the evidence that
the deceased was not guilty of negligence which contrib-
uted to his injury.” Again, it may be said that, if this
instruction was the only one upon this point, the jury
might have been misled. It is not sufficient that the neg-
ligence of the defendants “contributed to the death of the
deceased.” Such negligence must be the proximate cause
of the injuries which caused the death. 1t is an imperative
rule of law that an erroneous instruction upon a material
issue cannot be corrected by a contrary instruction in-
consistent with the first. The instruction complained of
does not inform the jury to what extent the negligence of
the defendants must contribute to the death of the de-
ceased. It is therefore not necessarily inconsistent with
the several other instructions given by the court in which
the jury were plainly told that the negligence of the
defendants must be the proximate cause of the injuries
resulting in the death of the deccased. The instructions
given by the court were full and comprehensive upon this
point, as well as upon the other issues involved, and we
cannot say that the jury were misled by the language of
this instruction complained of.

6. The court instructed the jury: “You are instructed
that where a person is injured through the negligence of
another, and such injured person thereafter dies, and there
is no witness to the happening of the injury, the law pre-
sumes that such injured person was exercising reasonable
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and ordinary care at the time of his injury with a view to
his safety.” The objection to this instruction is that it
left the jury in doubt whether “the presumption of due
care was conclusive or merely evidentiary.” It would
have been quite proper to inform the jury that this pre-
sumption was not conclusive if there was other evidence
bearing upon that question. The jury must determine
whether the circumstances and evidence tend to show con-
tributory negligence on the part of the deceased, and only
indulge in the presumption which the law raises in the
absence of other evidence. The record does not show that
the court was requested to so modify or explain the in-
struction, and the instruction as given is technically cor-
rect.

7. The court gave the jury the following instruction:
“You are instructed that certain evidence was introduced
by certain witnesses as to exclamations and statements of
the deceased as to his physical condition. Such elements
were introduced and received for the purpose only of
showing his physical condition and pain and suffering at
the time of such exclamations and statements, and as
pertaining to the question whether or not the injuries com-
plained of caused or were proximate to the death of the
deceased.” The objection urged is that this instruction
allows the jury to consider the “exclamations and state-
ments” of the deceased “as pertaining to the vital ques-
tion in the case, to wit, the proximate cause of his death.”
There seems to be no ground for this objection. All state-
ments of the deceased in regard to the cause of the acci-
dent were rigidly excluded by the court. In his examina-
tion by the physician the deceased made statements as to
the location of the pain which he suffered, and similar
statements which were admitted as a part of the physical
examination made by the physician. If these tended to
show the extent of his injuries, they would pertain to the
question whether such injuries were of such a nature and
degree as to be regarded as the proximate cause of his
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death. The instruction was necessary in the interest of
the defendants, and was not prejudicially erroneous.
The judgment of the district court is

AFFIRMED.

EpwiIN D. YORTY, APPELLEE, V. J. I. CASE THRESHING
MacCHINE COMPANY, APPELLANT.

Frep May 13, 1912, No. 16,696.

1. Master and Servant: INJURY TO SERVANT: ASSUMPTION OF RISKS.
The plaintiff’s employment required him to handle and move
separators in the building used for storing them. There was
not sufficient room to handle them there with “a tongue or other
appliance to guide them,” and plaintiff was accustomed to hand-
ling them without such ‘“‘appliance.” Held, That plaintiff must
be considered to have assumed the risk, if any, arising solely
from so handling them.

2, Appeal: PLEADING AND PROOF: VARIANCE. The scope and purpose of
the rule that the allegations and proof must agree is to enable
the party complained against to know what issue he will be called
upon to meet. A judgment will not be reversed for a technical
violation of the letter of the rule, if it appears from the whole
record that the party complaining has not been prejudiced
thereby.

3. Master and Servant: INJURY TO SERVANT: SPECIAL DAMAGES:
EvipExcE. In an action for personal injury, plaintiff cannot re-
‘cover damages sustained in some special occupation or employ-
ment unless such special damages are alleged and proved. Evi-
dence that plaintiff’s regular trade for a number of years had
been that of a boiler-maker is incompetent without such allega-
tion in the pleadings, and questions as to how plaintiff’s injuries
interfered with that occupation under such circumstances should
not be allowed; but, if the answers to such questions relate
wholly to the extent of the injury, such evidence is competent,
and the judgment will not be reversed because of the erroneous
form of the questions, if it appears from the whole evidence that
the defendant has not been prejudiced thereby.

PLEADING AND PRrOOF: VARIANCE. The defendant
alleged that the plaintiff executed a release of all damages, and

32
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plaintiff replied that the paper was procured by fraud and mis-
representation, setting out fully the transaction, and also alleged
that defendant’s agent “misread said receipt and paper to plain-
tiff and fraudulently misstated the contents thereof to plaintiff
while pretending to read said receipt and paper, and, in misread-
ing said receipt and paper, represented to plaintiff, and plaintiff
understood, that it was simply a receipt for his medical and
surgical attention, and had nothing to do with any claim for
damages, and in reliance upon such understanding and represen-
tation he signed the receipt and paper.” The evidence was that
the agent did not read the paper at all, but, holding the paper in
ais hands, stated to plaintiff the contents and nature of the same.
Held, That such variance between the allegation and the proof
was immaterial.

LIABILITY OF MASTER. An employer is liable for
damages caused by the negligence of his employees while engaged
in the ordinary work of their employment. The fact that one
employee, sued jointly with the emplover, was found not to bo
liable will not prevent a recovery against the employer, if the
negligence of other employees was the proximate cause of the
injury complained of.

APPEAL from the district court for Lancaster county:
WILLARD B. STEWART, JUDGE. Affirmed.

Burkett, Wilson & Brown, for appellant.
Wilmer B. Comstock, contra.

SEDGWICK, J.

This plaintiff alleges that while he was in the employ
of the defendant he suffered a personal injury and serious
damages caused by the negligence of the defendant. He
recovered a judgment in the district court for Lancaster
county, and the defendant has appealed.

1. The first contention is that the evidence does mot
support the allegations of the petition; that is, that there
is such a variance between the allegations and the proofs
that the judgment cannot be allowed to stand. The peti-
tion alleges that the defendant was “engaged in the busi-
ness of manufacturing, storing, selling and shipping
threshing machines. * * * On the sixth day of June,
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1908, the defendants had negligently and carelessly stored
in said warehouse a threshing separator, the king-bolt,
ball, or third wheel of which was broken, defective and
out of repair, which fact was well known to defendants,
but of which plaintiff had no knowledge. On the date
last mentioned, the defendant Randall negligently and
carelessly ordered and commanded the plaintiff to remove
said separator from said warehouse. The defendants neg-
ligently and carelessly failed to provide any tongue or
other appliance by which to draw or push said separator,
and made it necessary in the removal thereof for the plain-
tiff to take hold of and place his hands upon the front
wheels of said separator to guide and move the same. Said
separator was a heavy and ponderous piece of machinery,
weighing many tons. On the date aforesaid, the plaintiff,
in obedience to the commands aforesaid, undertook to
remove said separator from the warehouse, and to guide
the same placed his hands upon one of the front wheels
thereof. Yhile so engaged, and while in the exercise of
due care, and on account and by reason of the joint and
concurrent negligence of the defendants, as aforesaid, in
negligently and carelessly permitting said separator to
remain in said warehouse with said broken king-bolt, ball,
or third wheel, and in negligently and carelessly failing
to provide any tongue or other appliance to guide said
separator, and negligently and carelessly ordering plain-
tiff to move said separator in its broken and defective con-
dition aforesaid, the heavy and ponderous portion of said
separator above the running gear and wheels thereof fell
upon plaintiff’s left hand, and pinioned and held said
hand between said ponderous and heavy portion of said
separator and the front wheel thereof for several minutes
and until a lifting jack was procured to raise it up and
release plaintiff’s hand. Plaintiff’s hand and wrist were
crushed and mangled, the bones, muscles, tendons, liga-
ments and tissues of his left hand and wrist so crushed,
lacerated and torn as to entirely destroy all use of said
hand and wrist.”
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The allegation that “defendants negligently and care-
lessly failed to provide any tongue or other appliance by
which to draw or push said separator” was entirely unsup-
ported by evidence. The plaintiff testified that there was
not room in the store-room to “put a tongue in and operate
it in the house,” and it appears that the separators were
for that reason necessarily kept in that respect as this one
was. This condition was well known to the plaintiff, and
he must be held to have assumed the risk, if indeed there
was any risk, caused solely by the absence of “any tongue
or other appliance to guide” the separators in the store-
room.

It is contended that the gist of the allegation of negli-
gence upon which the plaintiff’s recovery, if any, must
depend was in permitting the separator to remain in the
warehouse with the broken “king-bolt, ball, or third
wheel,” and that the evidence “shows that the break in the
king-bolt had nothing whatever to do with his injury.”
Tlhe testimony of the plaintiff himself, ag well as all other
testimony in the case, was that the “bolt or ball” was
not securely fastened in its place, “and this machine, the
socket not being tightened up, there was nothing to hold
the ball in there, and it just slipped out and let the ma-
chine down on my hand.” Without stating in detail the
conditions that caused the accident, it is sufficient for an
understanding of the question thus presented to say that
the record shows that the coupling between the front axle
and the framework of the separator became separated at
the forward axle; this allowed the axle to revolve for-
ward, which suddenly lowered the body of the separator
upon plaintiff’'s hand as it rested on the wheel. The
coupling was forined by the ball and socket spoken of in
the evidence. If the socket had been properly bolted, it
would have held the ball securely, and the coupling could
not have separated. The allegation was that “the king-
bolt, ball, or third wheel” was broken, defective and out of
repair. The proof was that the ball slipped from the
socket because the socket was not properly bolted.
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Does this constitute such a variance between the alle-
gation and proof as to defeat a recovery? The defendant
is entitled to know what issue he will be called upon to
meet. He prepares and brings into court the evidence to
meet the facts alleged against him, and not some other
matters that may be within the knowledge of the parties,
but which the plaintiff has not called upon him to answer
in court. This is the scope and purpose of the rule that
the allegations and proof must agree. The rule is a neces-
sary one and in the administration of justice must always
be observed in its true spirit and meaning. It has been
somewhat variously applied in different jurisdictions.
Some courts have gone to the extreme of literal applica-
tion without regard to the purpose of the rule, and ap-
parently without considering whether the defendant could
possibly have been misled by the variance. See Wabash
W. R. Co. v. Friedman, 146 T11. 583. A technical violation
of the letter of the law ought not to work a reversal of a
judgment, otherwise free from error, if it appears from
the record that the defendant was not prejudiced thereby.
The substance of the complaint was that, through the
negligence of the defendant, the coupling became sepa-
rated, which caused the forward part of the separator to
fall. Whether the ball escaped from the socket because
the.ball was broken, defective or out of repair, or bhecause
the socket itself was defective or out of repair, not being
bolted together, is not so material as to have seriously -
misled the defendant in the light of the evidence in this
record.

2. The second objection is that incompetent evidence
wag received bearing upon the measure of damages. The
plaintiff testified that his regular trade for a number of
years had been that of a boilermaker, and when on the
witness stand was questioned and answered as follows:
“Q. Tn the pursuit of the business and occupation of a
boilermaker, to what extent did you use your left hand?
*« » * A T can’t use it to do any good. * * * Q.
What has been the effect of the injury upon the functions
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of your left hand in the pursuit of boilermaking? * * *
A. T couldn’t use it at all. * * * Q. Just explain to
the jury in what way it has been impaired for use in
boilermaking. * * # A. I don’t just understand that.
Q. Well, in what way has its use been affected for boiler-
making? * * * A Well, it is all shriveled up, and
there is no strength in it, not enough to hold a tool, and
I haven’t fingers enough to hold a tool.” These questions
and answers were objected to as incompetent, irrelevant
and immaterial, and.exceptions taken to the ruling of the
court. The plaintiff had for some time been in the em-
ploy of the defendant, and there was no allegation in
the petition that he was ever engaged in the occupation
of a boilermaker or that he suffered any damages in that
occupation on account of his injuries. It must be con-
ceded that the questions were incompetent, but the ques-
tion is whether the evidence was of such a nature as to be
prejudicial to the defendant, requiring a reversal. There
is very little evidence as to the nature of the occupation
of a boilermaker, and no evidence of the possible earnings
of the plaintiff in that capacity. The answers complained
of related solely to the condition of the hand, which of
course was competent evidence. The evidence itself being
competent, we cannot reverse the judgment because of the
form of the questions, unless we can see from the record
that the defendant might probably have been prejudiced
thereby. e think that the error was without substantial
prejudice to the defendant, requiring a reversal of the
judgment.

3. The defendant offered in evidence a written instru-
ment signed by the plaintiff, which purported, in consid-
eration of the payment of $62 “doctor’s bill and other
good and valuable consideration,” to release the plaintiff
from all claims for damages on account of the accident
complained of. This writing was pleaded in the answer
as a defense, and the plaintiff in reply alleged, among
other things, that the defendant’s agent who procured the
defendant to sign the writing “pretended to read sail
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receipt.” It is contended that this allegation is not sup-
ported by the evidence. The plaintiff testified that the
defendant’s agent neither read nor pretended to read this
document to him. Upon this point the court instructed
the jury: “In reference to this purported release, you
are instructed that if the defendant, its agent, or repre-
sentative pretended to read to the plaintiff the said pur-
ported release, and, in doing so, purposely misread the
same, and thereby misled the plaintiff concerning the con-
tents thereof and caused plaintiff to believe and under-
stand that said release only discharged and was only in
settlement of expenses incurred for surgical and medical
attention to his injury, and that the plaintiff relied upon
the statements and representations made by the defendant
company, by and through its authorized agents and em-
ployees, and signed said settlement because thereof, and
without negligence on his part, said release or written
instrument would not under such circumstances bar the
plaintiff’s right to recover, but he would be entitled to
maintain his action notwithstanding the signing of said
release.” It is insisted that this instruction was errone-
ous because of the variance above indicated. The plain-
tiff testified that the company’s manager “sent me up to
the doctor’s to get the bill, and the doctor didn’t have the
bill ready, and he said, ‘Anyway Mr. Randall (the man-
ager) told me he would pay that bill, what do you want
with it? ” That he went several times after the bill, and
finally brought it down to the manager, who handed him
$62, which was the amount of the bill, and told him to go
back and pay the bill, and the witness continued: “That
was when I signed this to show that I had accepted this
$62 to pay the doctor bill with, whatever it is, exhibit
‘¢, that is when I signed that one. And then after I paid
the bill I brought back a receipt from the doctor to Mr.
Randall that the bill was paid, but that didn’t seem to be
s'\tlsfactory to him, and then he called me in and asked
me to sign this (referring to the release). He said, “This
is just a receipt to show that we paid the doctor bill, to
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show to the company that we paid the doctor bill, and I
want you to sign it.’ I took it and started to undertake
to read it, which would take me a long while to figure it
out and fool with it, because I couldn’t read good, and am
a very poor hand at reading anyway, and undertook to
take time to read it, and he said hurry up and sign that,
that is very important business, and it has got to go off
on this afternoon mail. So I signed it on what he said and
let it go at that. I supposed that was all there was to it.
Q. Now, what, if anything, did he do in reference to read-
ing it? A. He didn’t do anything any more than just hold
it up and said, ‘This is to show we paid the doctor bill.
We want to show to the company that we paid the doctor
bill’ He didn’t pretend to read it whatever. Q. He pre-
tended to state what it contained? A. Just pretended to
state what it contained ; yes, sir. Q. Now, did you rely upon
his statement as to what it contained? A. Yes, sir; I had
nothing else to rely on. He wouldn’t give me time to try
and figure it out. Q. Did you know at that time that it
contained any matter excepting a receipt that the doctor
bill had been paid? A. No, sir; or I would never have
signed it, because I had made up my mind right on the
start I would not sign any such a thing, and told him so.”
He further testified that he could not read the paper and
that the manager knew of his inability to read. He testi-
fied to other circumstances which tended to support his
contention that the manager, while holding this release
in his hands, stated to the plaintiff what he represented
was the contents of the paper. This evidence was sufii-
cient to require the jury to determine the facts in regard
to the matter, and there is no such variance from the
allegations of the petition as to require a reversal under
the law as already stated.

4. The defendant’s final contention is that the defend-
ant and its manager were sued jointly, and there was an
allegation in the petition that “the said injuries and dam-
age aforesaid resulted wholly and entirely from the joint
and concurrent negligence of the defendants in the man-
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ner and form hereinbefore alleged;” that, therefore, the
jury having been instructed that there was no evidence
against the manager, the verdict against the defendant
cannot be sustained. The petition seems to have been
framed upon the theory that the manager had personally
changed the coupling and negligently failed to properly
insert and fasten the bolts that held the socket, but the
evidence shows that other employees had been sent by the
manager to do this work and it was their negligence in
that regard that caused the trouble. Under this condi-
tion of the evidence the manager could not be held per-
sonally liable, but the defendant is responsible for the
negligence of its employees. This objection therefore is
not well taken. A :

We find no error in the record requiring a reversal, and
the judgment of the district court is

AFFIRMED.

GTORGE SOWERWINE ET AL., APPELLANTS, V. CENTRAL
IRRIGATION DISTRICT, APPELLEE.

Fiiep MAy 13, 1912. No. 17,063.

Appeal: REVERSAL: REMAND: PROCEDURE. When the judgment of the
trial court is reversed by this court upon appeal, and the reversal
is general, without specific instructions, the trial court has dis-
cretion to allow amendments upon terms, and in the further dis-
position of the case. It has no discretion to dismiss the action
without any further proceedings.

APPEAL from the district court for Scott’s Bluff county:
HANSEN M. GRIMES, JUDGE. Reversed with directions.

Wright & Duffie and L. A. Berry, for appellants.
L. L. Reymond and James IJ. Philpott, contra.

SEDGWICK, J.
Upon a former appeal in this case the judgment of the
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district court was reversed and the action dismissed. 85
Neb. 687. Afterwards upon a motion to modify the judg-
ment this court made and entered the following order:
“Upon a consideration of the motion for a rehearing and
to modify our judgment, for reasons unnecessary to state,
the motion for a rehearing is overruled, but our opinion
and judgment are so modificd that the judgment is re-
versed and the cause remanded for further proceedings.”
After the mandate of this court was returned and filed
in the district court, that court entered the following
order: “Now on this August 29, 1910, same being one of
the regular days of the special August 1910 term of said
court, this cause came on for hearing by the court, having
been remanded to this court by the supreme court, for
further proceedings. After having fully and carefully
considered the opinion of the supreme court rendered in
the above entitled cause, this cause is hereby dismissed
for want of jurisdiction in this court to hear and deter-
mine the issues raised herein.” From this order dismiss- -
ing the case the plaintiffs have appealed.

As shown in the former opinion, this is an action in
equity, for the purpose of having certain lands of the
plaintiffs detached from the irrigation district, defendant,
under the provisions of section 49, art. III, ch. 93, Comp.
St. 1911, which provides: “That in no case shall any
land be lield by any district or taxed for irrigation pur-
poses which cannot from any natural cause be irrigated
thereby.” The question presented upon the former appeal
was whether the special findings of the trial court sup-
ported the judgment, and it was held that they did not.
Those special findings were: (1) That the plaintiff,
George Sowerwine, is the owner in fee of the lands claimed
by him; (2) that plaintiff Elizabeth Sowerwine is the
owner in fee of the lands claimed by her; (3) that all of
said lands are included in and are part of the defendant
irrigation district; (4) as to lot 3 in section 31, lots 5 and
6 in section 32, 1ot 2 in section 5, and all that part of the
S. E. } of the 8. E. 1 of section 31, and lot 1 in section 6,
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and lots 8 and 4 in section 5, lying and situated north of
the particular line above referred to, * * * ‘that down
through the central part of the same, from the west to the
east, is a slough which holds more or less water during
the entire year; that the North Platte river maintains its
highest stage from about the 1st day in May until from
the middle of July to the 1st of August; that during high
wator in the river said slough becomes practically full of
water, and the part of the said land involved herein is
more or less wet and spongy, and at different places has
standing water-holes of greater or less dimensions; that
during the low-water pericd of the year in the river, from
about August to May, said slough becomes practically dry,
and the land involved is dry; that the balance of said land
is practically all dry and fit to be mowed, and the same
has been mowed for hay for a number of years; that dur-
ing the irrigation season said land is rendered more or
less wet by reason of seepage from the central ditch and
the laterals therefrom being thrown on the land herein.’ ”
From these findings it appeared that the lands consisted
of several different tracts, located in different sections,
and owned by different parties. The finding that some of
it was at times overflowed with water, and that other
tracts were “practically all dry and fit to be mowed, and
the same has been mowed for hay for a number of years,”
would clearly not justify a decree detaching all of the
lands from the irrigation district. The decree was there-
fore reversed. Under these circumstances, however, it
was not proper to dismiss the case without a trial upon
the merits. It might appear upon the trial that all of the
lands involved should be detached from the irrigation
district, or that some of the tracts should be detached and
not others, or that none of the tracts should be detached.
This court, discovering its error, modified the judgment
so as to remand the cause for further proceedings in the
order above quoted.

Tt is insisted that when a cause is reversed by this court
and remanded gencrally, as this was, the trial court is to
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exercise its discretion in the further consideration of the
case, and that, the court having exercised its discretion,
no error can be predicated thereon. The discretion which
the trial court is expected to exercise is sound legal discre-
tion. It appears from the order of the trial court that the
dismissal was based solely upon the opinion of thisg court,
the trial court not exercising any discretion based upon
the conditions of the case and the further consideration
thereof. The opinion of this court and the subsequent
order modifying it indicate a further trial of the case, and
the trial court was in error in construing it to require the
dismissal thereof. “If the reversal is general, and the
cause remanded for further proceedings, without specific
instructions, it is the duty of the lower court to exercise
its discretion in the matter of allowing amendments, as
well as other matters in the further disposition of the
case.” Gadsden v. Thrush, 72 Neb. 1. In such case the
trial court is to exercise its discretion in “allowing amend-
ments” and in the further disposition of the case. It has
no discretion to dismiss the action without any further
proceedings.

The judgment of the district court dismissing the case
is reversed and the cause is remanded, with instructions
to allow amendments to the pleadings, if the parties elect
80 to do, upon suitable terms, and to hear the proofs and
render such judgment as the law requires.

BEVERSED.

STATE OF NEBRASKA V. M. ELAM.
FoED May 18, 1912. No. 17,400,

Food: Pure Foop Acr: VIOLATION 0F REGULATIONS. The statute pro-
vides that testing of cream for commercial purposes ‘“‘shall be
done in accordance with the rules and regulations therefor pre-
scribed by said commission.” Ann. St. 1911, sec. 9838. The com-
missioner made a rule that payment for cream purchased for



VoL. 91] JANUARY TERM, 1912. 461

State v. Elam.

commercial purposes should not be made on the same day of the
purchase. Held, That the defendant could not be punished erim-
inally for a violation of this rule,

ERRrOR to the district court for Richardson county:
JOHN B. RAPER, JUDGE. KEaceptions overruled.

Grant G. Martin, Attorney Gencral, Frank E. Edger-
ton and Amos K. Gantt, for plaintiff in error.

Frank Reavis, contra.

SEDGWICK, ..

The defendant was informed against in the district
court for Richardson county for an alleged violation of
the pure food act. A general demurrer was filed to the
information, which was sustained by the court, and the
county attorney was permitted to file his exceptions in
this court to obtain a construction of the statute under
which the prosecution was brought.

The information alleges that the defendant held a per-
mit from the pure food commissioner to test cream, and
that on a certain day he purchased cream for commercial
purposes and paid for the cream on the same day that he
purchased it, “contrary to the provisions of regulation 59
of the rules and regulations of the food, drug and dairy
laws, and contrary to the form of the statute,” ete. The
pure food commissioner has adopted regulations, among
which is regulation No. 59, which recites that the test of
cream requires great care and exactness, and that to make
a test it requires at least 30 minutes, and agents cannot
test deliveries of cream as they are received and give a
test the necessary time and attention, and continues:
“Pursuant to the above facts it is hereby ruled by the food,
drug and dairy commissioner that samples of cream shall
be grouped and tested at the close of each day's receipts
or the following morning; the samples to be kept in
closed jars while being held. In order to prevent any
evasion of the above ruling it is further ruled that the
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payment in whole or in part for cream shall be suspended
until the following day, or the time of the next delivery.
Payment for cream prior to the day following delivery, as
a means of securing business or of taking advantage of
another operator, is a violation of the rule and punishable
under the law.”

The gist of the offense which it was attempted to charge
against the defendant is that he paid for the cream on
the same day that he purchased it. The statute provides:
“In testing milk or cream for commercial purposes under
the provisions of this act the same shall be done in ac-
cordance with the rules and regulations therefor pre-
scribed by said commission.” Ann. St. 1911, sec. 9838.
“The term ‘to test milk or cream’ as used in this act
is hereby defined as the process or method by which the
percentage of butter fat in said milk or cream is deter-
mined.” Section 9832. The contention of the state ap-
pears to be that, since it requires 30 minutes or more to
test cream properly, and it is not convenient for the
party testing it to collect his samples and make his tests
until “at the close of each day’s receipts or the following
morning,” paying for the cream purchased is so far a part
of the testing, or so necessarily connected with the test-
ing, as to justify the regulation thereof by the food com-
missioner, and, since this regulation is therefore within
the jurisdiction of the food commissioner, to make pay-
ments for the cream on the same day of purchase is a vio-
lation of the act and subjects the defendant to punish-
ment under section 9840. “Any person violating any
provision of this act shall upon convietion thereof be fined
in a sum of not less than $50 nor more than $500 at the
discretion of the court.” Ann. St. 1911, sec. 9840.

No doubt the legislature may by statute “delegate a
power to determine some fact or state of things upon
which the law makes, or intends to make, its own action de-
pend.” Field v. Clark, 143 U. S. 649, 694. The legislature,
however, cannot delegate its power to make laws. The
time and manner of paying for the cream purchased can-
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not, in the nature of things, have any connection with the
testing of the cream. The fact, if it is a fact, that delay
in payment for the cream would have a tendency to afford
more time or convenience for testing it does not in any
way affect the character or efficiency of the testing, or
make the payment for the cream any part of the testing.
The statute contains some directions in regard to the
manner of making the test, and authorizes the food com-
missioner to make further rules for that purpose if the
same should be found necessary, but this does not in-
clude the power to make rules to prevent unfair competi-
tion in business or “taking advantage of another opera-
tor.” We think the district court was right in holding
that a criminal prosecution cannot be sustained for a
violation of this rule of the commissioner.

Other questions that might be presented as to the suffi-
ciency of this information are not discussed in the briefs
and they are not considered. The exceptions are

OVERRULED.

STATE, EX REL. GUY A. CROOK, APPELLANT, V. RICHARD A.
COUPE ET AL., API'ELLEES,

FrEp MAy 13, 1912. No. 17,485,

1. Statutes: AMENDMENT: CONSTRUCTION. An act of the legislature,
the sole purpose of which is stated in the title to be to amend a
specified section of a complete and comprehensive act, makes the
gection so amended a part of the original act, which must, if
possible, be so construed as to give it a meaning consistent with
the whole act.

. CONSTRUCTION. Two sections of the same act of the legisla-
ture will not be considered so inconsistent as to be nugatory if by
any possible construction they can be made to agree.

2,

3. Counties and County Officers: POWERS oF CoUNTY BOARD: BRIDGES.
The act of 1905 (laws 1905, ch. 126) as amended by chapter 111,
laws 1911, gives county boards power to let contracts for bridges,
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culverts and road improvements to the lowest bidder; to reject
any and all bids; and, if found to be in the interest of the public,

to purchase materials and employ labor and construct bridges and
culverts.

APPEAL from the district court for Richardson county:
JOHN B. RAPER, JUDGE. Affirmed.

Reavis & Reawis, for appellant.

Clarence Gillespie, Amos B. Gantt and Edwin Falloon,
contra.

SEDGWICK, J.

The board of supervisors of Richardson county pub-
lished a notice to bridge contractors, advertising for bids
“for the furnishing of all materials and labor necessary
for the construction and completion of all steel bridges
that may be ordered during the ensuing year.” Pursuant
to this notice seven bids were filed with the county clerk,
and upon consideration of these bids the board entered
an order that “the board of supervisors * * = have
concluded to reject all hids and pursue the ecourse fol-
lowed by the county in the past few years in building its
own bridges.” This relator brought this action in the
district court for Richardson county to compel the board
of supervisors to readvertise for bids. Upon trial the
district court found generally in favor of the defendants
and dismissed the case, and the relator has appealed.

The question presented is whether the county board is
authorized to construct bridges for the county, the cost of
which exceed the sum of $500. The whole matter being
within the jurisdiction of the legislature, the question de-
pends upon the construction of the statute. In 1905 an act
was passed by the legislature relating to bridges, contracts
and improvements on roads. Laws 1905, ch. 126. The act
is quite comprehensive, containing 19 sections besides
the repealing clause. It repeals four sections of the road
law of 1879 (laws 1879, p. 120) as they then appeared in
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the Compiled Statutes. The last legislature passed an act
entitled: “An act to amend section 6126 of Cobbey’s An-
notated Statutes of the state of Nebraska for the year
1909, and to repeal said original section and to declare
an emergency.” Laws 1911, ch. 111. The section so
amended was the first section of the act of 1905, and as
amended is as follows: ‘The county board of each county
has the power to repair or erect all bridges and approaches
thereto and build all culverts and make improvements on
roads the cost and expense of which shall in no instance
exceed five hundred dollars. And all contracts for the
erection or reparation on bridges and approaches thereto,
for the building of culverts and improvements on roads
and for furnishing materials in connection with the same
the cost and expense of which shall exceed five hundred
dollars shall be let by the county commissioners or county
board of supervisors to the lowest and best bidder. The
records of each county board pertaining to such improve-
ments shall be kept in a separate book provided for that
purpose. Said book shall be kept indexed up to date. A
complete record of each bridge repaired or constructed by
the county shall be kept in said book as follows: TFirst.
The date of construction or repair must be given. Second.
The bridge repaired or constructed must be located by giv-
ing its distance and direction from the pearest section
corner, stating which section corner, naming the section
and the township in which the section is located. There
must be recorded an itemized statement of all material
used, giving the amount, kind, quality and price of ma-
terial and date furnished, and said statement must be
sworn to by the person or persons furnishing the same,
and an itemized statement of all work and labor per-
formed, giving the number of days, the dates and the
price per day, and said statement must be sworn to by
the person or persons performing said work. Said orig-
inal statements for material and labor shall be filed away
by the county clerk, and it shall be designated in said
record where they are filed; provided that said record
33
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shall be kept by the county engineer in counties having
such an officer, An itemized statement of all material
used in construction of approaches and culverts and of
all material used in improvements on roads, and all labor
performed must be signed and sworn to by the party or
parties furnishing the material and the party or parties
performing the labor, and the record of said improvements
shall be kept in the same manner as is herein provided in
repairing or construction of bridges by the county. A
similar record of all bridges or improvements made by
contract shall be kept in said book. All bids for the let-
ting of contracts must be deposited with the county clerk
and opened by him in the presence of the board of super-
visors and filed in the clerk’s office.” Section 10 of the
act of 1905 is: “That the county commissioners or su- -
pervisors shall require bidders to bid upon plans and speci-
fications prepared by a competent engineer and adopted
by the county board; provided that in any county having
a county engineer said plans and specifications shall be
prepared by said county engineer, and said board may
accept the lowest and best bid and award the contract
accordingly or reject any and all bids if the prices sub-
mitted are exorbitant or too high or reject all bids sub-
mitted for such work. Upon rejection of any bid or bids
by said board, it shall have power and authority to pur-
chase the necessary bridge material and émploy the neces-
sary labor to construct and repair bridges to be built by
the county within one year; the purpose being that said .
county board shall be vested with power and authority to
purchase the necessary material and employ the necessary
labor to construct and repair the bridges of the countv
within one year.”

From the title of the amendatory act of 1911 it appears
that the legislature intended to amend only the first sec-
tion of the former act; there is no indication that it was
intended to change any other part of the act. It follows
that the whole act,. as it now is, must be construed to-
gether, and the will of the legislature determined there-
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from. The first section, if considered by itself, would
necessarily be construed to mean that, when the cost of
the proposed bridge or improvement would be more than
$500, the contract must be let to the lowest bidder and the
bridge could not be built by the county authorities. But
section 10 provides: “Said county board shall be vested
with power and authority to purchase the necessary ma-
terial and employ the necessary labor to construct and
repair the bridges of the county within one year.”

The two sections are apparently inconsistent, and it is
difficult to tell what is meant by such legislation; but,
when cases are snhmitted and insisted upon, they must be
decided. If it is impossible to ascertain with certainty
what the intention of the legislature was, we must con-
sider the purpose and spirit or policy of the act and prior
legislation and ascertain the probable intention. Two
sections of the same act will not be considered inconsist-
ent, and therefore nugatory, if by any possible construc-
tion they can be made to agree. Section 19 of the act
provides that under certain circumstances the county.
board “may proceed to enter into a contract, * * * or
may buy materials and hire labor.” This may indicate
that, when the act speaks of a “contract,” it refers to an
entire contract for a specified improvement, and not to
contracts for the purchase of material or for performing
the labor when the work is done by the county itself. If
by the second clause of the first section, then, the legisla-
ture intended that, when the board did let contracts upon
bidding, it must let them to the lowest and best bidder,
and if that was the whole purpose of this clause, the two
sections are not inconsistent. It must be considered that
this is a somewhat strained and unnatural construction of
the clause, but it is better than to charge the legislature
with inconsistency, and it is not impossible that such was
the meaning of the legislature.

The language of the tenth section, ‘“said board may
accept the lowest and best bid and award the contract
accordingly or reject any and all bids if the prices sub-
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nmitted are exorbitant or too high or reject all bids sub-
mitted for such work,” is very much discussed in the brief
for the relator. It is said that the words, “any and all
bids if the prices submitted are exorbitant or too high,”
are special and particular, and are intended by the legis-
lature to define when the board may reject bids, so that
the subsequent clause, “or reject all bids submitted for
such work,” can be given no meaning or effect. It is
argued that it follows that, unless and until the board
finds that the bids are exorbitant or too high, they cannot
reject them, and the further conclusion seems to be de-
rived from this reasoning that, if the bids can only be
rejected because they are exorbitant or too high, the board
must in such case readvertise for bids, and cannot pur-
chase the material and employ the labor to construct
bridges. It would be better to disregard entirely the
words, “or reject all bids submitted for such work,” than
to resort to such a construction by inference. As before
stated, the act of 1905 repeals four sections of the act of
1879, and the act of 1879 repealed chapter 47 of the Re-
vised Statutes of 1866. Section 16, ch. 47, Rev. St. 1866,
authorized the county authorities to “let contracts to the
lowest competent bidder, for the improvement of” roads,
and the following section indicates that the repairing of
bridges and culverts was included in the act. The act of
1879 provided that all contracts should be let “to the
lowest competent bidder,” and it was the act of 1905 that
first introduced the power to purchase material and em-
ploy labor by the county authorities themselves. This
perhaps accounts for the emphasis given by the legisla-
ture to this power of the county board to purchase ma-
terials and employ labor. The provision to that effect is
repeated in the tenth section, first stating the power given
to the board, and then emphasizing it by declaring the
purpose and intention so to do. We conclude that the
proper construction of the whole act as it now exists, giv-
ing as far as possible some meaning to every part thereof,
is that the county board may build bridges by entering
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into contract therefor, and that when they do so they
must comply with the provisions of the statute in that
regard and must let the contract to the lowest and best
bidder; and that they may reject any and all bids, and,
if they consider it in the best interests of the county, may
purchase the material and employ the labor for the con-
struction of the bridges.

This was the holding of the trial court, and the judg-
ment is

AFFIRMED,

WiLLiAM KUHLMAN, APPELLEE, V. EMMA SHAW ET AL,
APPELLANTS.

FiLep May 138, 1912, No. 16,700,

1. Vendor and Purchaser: MISREPRESENTATIONS: MATERIALITY. Where
the plaintiff brought suit against the defendants for damages
alleged to have been sustained by him because of the misrep-
resentations of the defendants concerning the quantity of land
contained in the “south half of the northeast quarter of section
3,” and on the trial the evidence showed that the defendants
represented that the northeast quarter of said section was a
“long quarter,” and that it was fractional and contained 172 or
173 acres, and further showed it was represented that if the
plaintiff bought the south half of the northeast quarter he would
get 86 or 87 acres, being 6 or 7 acres more than half a quarter
section of land usually contains, and it further clearly appearing
that the excess of the quarter above 160 acres was in the north
half, which contained above 92 acres, and that no considerable
part of the excess was in the south half, as it contained only
80.29 acres, held, that the misrepresentations made were ma-
terial and proper to be considered by the jury in determining
whether damages should be allowed, and in what amount.

2. : RECOVERY OF DAMAGES. Where it is shown that
the representations were made as alleged in the petition, that
they were untrue, in so far as they applied to the “south half
of the northeast quarter,” that they were believed by the plaintiff
to be true, that the plaintiff relied upon them and was injured
in consequence, receiving only a fraction above 80 acres, when
he bargained for 86 or 87 acres, held, he may recover his actual
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damages sustained because of the difference in value in the
number of acres actually sold and conveyed as compared with
the number of acres bargained to be sold and conveyed.

3. Trial: InsTRUCTIONS. The court instructed the jury as follows:
“The court instructs you that, before the plaintiff can, in any
event, recover a verdict against the defendants, he, the plaintiff,
must prove by a preponderance of the evidence that the defendant
Henry Shaw was the duly authorized agent of said Emma Shaw
to make the sale of said premises to the plaintiff, and that said
Henry Shaw did, in fact, make such sale as the agent of said
Emma Shaw.” Held, That the instruction given as above was
favorable to the defendants, and, if erroneous, that it could not
have been prejudicial to them.

4, : . Where the court refused to give to the jury, at the
request of the defendants, an instruction as follows: “The jury
are instructed that if before the plaintiff purchased the land in
dispute he inquired as to how many acres were contained in the
south half of the quarter section of land, and was informed by
Bucholz that it contained 80 acreg, or was informed when the con-
veyance was made in Whittaker’s office that this governmental
description of the land contained only 80 acres, then, in either
case, the plaintiff cannot recover”—but did give of its own mo-
tion the following instruction: “No. 6. The court instructs you
that if you find from the evidence that the plaintiff at the time
he purchased said land knew that the whole quarter section con-
tained about 173 acres, and that about 93 acres thereof were in
the north half of said quarter section according to government
survey, and only about 80 acres of it were in the south half of
said quarter section according to government survey, then your
verdict should be for defendants”—held, that the jury were prop-
erly instructed touching this question, and that it was not preju-
dicial error, under the evidence, to- refuse the instruction re-
quested.

Aprruarn from the district court for Richardson county:
LEANDER M. PEMBERTON, JUDGE. Affirmed.

0. Gillespie and Edwin Falloon, for appellants.
Reavis & Reavis, contra.

HAMER, J. -
The action in this case was brought in the district court
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for Richardson county by the plaintiff, appellee in this
court, William Kuhlman, to recover $664 damages from
the defendants, appellants in this court, Emma Shaw and
Henry Shaw, alleged to have been sustained by the plain-
tiff because of the purchase by him from the said defend-
ants of a certain tract of land alleged by said defendants
(as it is claimed by the plaintiff) to contain between 86
and 87 acres, and described in the warranty deed given by
the said Emma Shaw and her husband conveying said land
to said plaintiff as “all of the south half of the northeast
guarter of section 3, township 2, range 16 east of the 6th
P. M.” It is alleged in the petition that the plaintiff re-
lied upon the representations and assurances of the de-
fendant Henry Shaw, made to the said plaintiff as the
agent of his wife, Emma Shaw, to the effcct that the said
northeast quarter of section 3 was a “long quarter,” con-
taining more than 160 acres, and that the south half of
the said northeast quarter contained more than 80 acres;
that said northeast quarter contained 172.73 acres, and
that said warranty deed for the south half of said quarter
should have contained and conveyed 86.37 acres, but only
did contain and convey 79.73 acres; that the said north-
east quarter contains 172.73 acres, but that said defend-
ants had on February 12, 1907, sold and conveyed to one
August Bucholz the north half of the northeast quarter
of said section 3, township 2 north, of range 16 east of
the 6th P. M., which “said deed, among other things, con-
tained the following warranty: ‘Said described land con-
tains 93 acres, and if, upon a survey of the same, it does
not contain 93 acres the said Shaw agrees to deed to the
said Bucholz enough land adjoining this on the south to
make 93 acres; that said deed was delivered on the date
above mentioned, and is recorded in deed book No. — at
page — of the deed records of Richardson county.”” “That
by reason of the deed last above mentioned the said de-
fendants did convey to him the south half of the north-
ecast quarter of said section, which should contain 86.37
acres, but in fact said defendants owned only 79.73 in said
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quarter, which is less than the land deseribed in said deed,
and less than the lands agreed to be conveyed in their said
contract; that plaintiff is entitled to 6.64 acres more under
said deed and contract than he now has. Plaintiff avers
that the land so conveyed by said contract and in said
warranty deed of conveyance is worth at this time $100
an acre; and that by reason of being deprived of the land
so purchased by him under said eontract in said warranty
deed he has been damaged in the sum of $66{.” There
was a prayer for judgment.

The defendants answered denying each and every allega-
tion contained in the petition “except what may be here-
inafter specifically admitted.” They further allege that
prior to August 6, 1907, they entered into a contract to
sell to the plaintiff the south 80 acres of the northeast
quarter of section 3, township 2, range 16, in Richardson
county at the agreed price of $90 an acre, the “entire con-
sideration being $7,200;” that the intention was only to
convey the said 80 acres “at the agreed price of $7,200,
which has been fully paid;” that the intention was not to
convey to the plaintiff the gouth half of said quarter sec-
tion, bhut “80 acres of land;” that said northeast quarter
consists of Jot 3 containing 46.67 acres, lot 4 containing
46.04 acres, and that the south part of the northeast quar-
ter contains a slight fraction more than 80 acres; that said
two lots 3 and 4, being the north forties of said northeast
quarter, had previously been conveyed, as the plaintitf
well knew, to August Bucholz (the deed to Bucholz de-
scribes them ags lots 1 and 2) ; that the plaintiff well knew
that he was only buying the remainder of the quartev
which had not already been conveyed to Bucholz; that the
line dividing the land conveyed to Bucholz frem the jand
conveyed by the defendants to the plaintiff had been
established according to the government survey, the north
half containing over 92 acres and the scuth half containing
a little over 80 acres. There was no reply.

A trial was had upon the issues joined before Judge
Pemberton and a jury. .A verdict was found for the plain-
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tiff for $559. A motion for a new trial was filed by the
- defendants, and -overruled, and thereupon the plaintiff
had judgment for the full amount of the verdict and the
costs.

It is stipulated that the south part of the quarter con-
tains 80.29 acres. The evidence shows that the mnorth
forties, lots 3 and 4 (or 1 and 2 as the case may be),
contain, respectively, 46.67 and 46.04 acres. It appears,
therefore, that the alleged statement of the defendant
Henry Shaw to the purchaser Kuhlman that the quarter
was a “long quarter” was correct; but whether he informed
the plaintiff of all that he knew concerning the amount of
land contained in the south part of the quarter is some-
thing which invites further discussion later in the case.

It is contended by the appellants that tlie court erred
in giving the third instruction upon its own motion as
follows: “The court instructs you that, before the plain-
tiff can in any event recover a verdict against the defend-
ants, he, the plaintiff, must prove by a preponderance of
the cevidence that the defendant Ifenry Shaw was the duly
authorized agent of said Emma Shaw to make the sale of
said premises to the plaintiff, and that said Henry Shaw
did in fact make such sale as the agent of the said Emma
Shaw.” It is claimed by the defendants’ counsel in their
brief that Mrs. Shaw swears positively that Henry Shaw
was not her agent to make the sale of this land, and that
when Kuhlman was at her house she asked $90 an acre
for the land. It is claimed that the husband must have
been authorized by her in writing. The instruction in
question seems quite favorable to Mrs. Shaw. It clearly
puts the burden upon the plaintiff, and seems under the
evidence to be wholly without prejudicial error to the
defendants’ case. Mrs. Shaw cannot claim and receive
{he benefit of her husband’s persuasive and effective con-
versation without being liable for it. TIf the testimony of
the witnesses for the plaintiff is true, Mrs. Shaw received,
and is yet holding, the fruits of her husband’s skilled
tongue. The claim of counsel for the defendants assumes
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the testimony of Shaw and his wife to be conclusive con-
cerning the alleged fact that the husband was not his
wife’s agent in bringing about the sale, but this ignores
the testimony of Kuhlman, Woodring, and Wamsler, and
is seemingly an unwarranted assumption that there was
nothing relating to this part of the case to submit to the
jury. In this case the agency was attempted by the de-
fendants to be made a question of fact, the determination
of which rested upon conflicting testimony, and it would
seem therefore to be proper that this issue should be given
to the jury; but, if not, then the defendants could not
have been prejudiced by it, as submitting the question to
the jury gave the defendants a chance to win, which they
could not otherwise have had.

The defendants claim that the court erred in refusing
to give to the jury at their request instruction No. 4, as
follows: “The jury are instructed that if before the plain-
tiff purchased the land in dispute he inquired as to how
Inany acres were contained in the south half of the quarter
section of land, and was informed by Bucholz that it con-
tained 80 acres, or was informed when the conveyance
was made in Whittaker’s office that this governmental
description of the land contained only S0 acres, then, in
either case, the plaintiff cannot recover.” Tt is contended
by the defendants concerning this instruction that, at the
time the deed was drawn in Whittaker’s office, it was there
stated in the presence of Kublman that he was buying 80
acres at $90 an acre; also, that Mrs. Shaw was there
present, and, if Kuhlman had bought 86 or S7 acres for
$7,200, it was then incumbent upon Kuhlman to informn
Mrs. Shaw of this fact, and not to keep quiet and by his
silence perpetrate a fraud upon her. As to what was said
in Whittaker’s office there is a dispute and the witnesses
do not agree, and this question was submitted to the jury
along with the other issues in the case, and they found
against the defendants. The sixth instruction given by
the court upon its own motion seems to cover the exact
question contained in the request of the defendants, By



VoL. 91] JANUARY TERM, 1912. 475

Kuhlman v. Shaw.

the sixth instruction the jury were told that if the plain-
tiff knew “that the whole quarter section contained about
173 acres, and that about 93 acres thereof were in the
north half of said quarter section according to government
survey, and only about 80 acres of it were in the south half
of said quarter section according to government survey,”
then the verdict should be for the defendants. It would
seem that this instruction fairly presented to the jury the
question of what the plaintiff knew about the amount of
land included under the description. There seems to be
no legitimate cause of complaint because of the failure of
the court to give the instruction requested.

The petition charges that the plaintiff suffered damages
because of the false representations of the defendants.
The evidence shows that Kulhlman went to Shaw’s house,
and that Shaw and Kuhlman talked together about the
purchase of the premises in the presence of Shaw’s wife.
The wife, who is one of the defendants, therefore knew
that her husband was negotiating for the sale of the prem-
ises. When Kuhlman, the purchaser, and Shaw met down
town -after dinner and Shaw continued the negotiations,
it is claimed that he then told Kuhlman that if he bought
the land he (Kuhlman) would not be paying $90 an acre
for it because the northeast quarter was a long quarter,
and that if he (Kuhlman) bought the south half he would
get 86 or 87 acres. It is perhaps immaterial whether Shaw
personally knew that his representations were untrue.
Foley v. Holtry, 43 Neb. 133; Carter v. Glass, 44 Mich.
154 ; Shippen v. Bowen, 122 U. 8. 575; Johnson v. Gulick,
46 Neb. 817. In Phillips v. Jones, 12 Neb. 213, it is said:
«And if a party, without knowing whether his statements
are true or not, makes an assertion as to any particular
matter upon which the other party has relied, the party
defrauded, in a proper case, will be entitled to relief”—
citing Smith v. Richards, 13 Pet. (U. 8.) *26, *38; Turn-
bull v. Gadsden, 2 Strob. Eq. (8. Car.) 14; McFerran v.
Taylor, 3 Cranch (U. S.) 281. This court quotes with
approval from the last-named case that “he who sells
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property on a description given by himself is bound in
equity to make that description good, and if it be untrue
in a material point, although the variance be occasioned
by mistake, he must remain liable for that variance.”
Phillips v. Jones, supra.

Shaw, the husband, had no business to make the rep-
resentations unless he knew them to be true, and if he did
make them without knowledge upon the subject, and his
wife received the benefit of these representations, then she
ought to give up the benefit received. In Williamson v.
Allison, 2 Bast (Eng.) 446, it was held not necessary
either to aver or prove the scienter. Lord Ellenborough,
C. J., said: “But, lere, if the whole averment respecting
the defendant’s knowledge of the unfitness of the wine for
exportation were struck out, the declaration would still
be sufficient to entitle the plaintiff to recover upon the
breach of the warranty proved. For if one man lull an-
other into security as to the goodness of a commodity, by
giving him a warranty of it, it is the same thing whether
or not the seller knew it at the time to be unfit for sale.”
And Le Blane, J., said: “The insertion or omission of the
fact of the defendant’s knowledge at the time, that the
wine was unfit for sale, according to the warranty, makes
no difference in the cause of action declared on, and there-
fore it may be struck out altogether.” The same rule as to
averment and proof of scienter is laid down in the follow-
ing cases: Beeman v. Buck, 3 Vt. 53; TWest v. Emery, 17
Vt. 583; Johnson & Grimes v. McDaniel, 15 Ark. 109 ; Hill-
man v. Wilcoz, 30 Me. 170; Newell v. ITorn, 45 N. H. 421 ;
Ives v. Carter, 24 Conn. *392. The case of Tves v. Carter
is instructive, while that of Newell v. Horn closely re-
sembles the instant case.

It is claimed by counsel for the defendants that the wife
sold the land herself, and she attempts to testify to that
fact, but the evidence clearly shows that she knew that
her husband was active in. making the sale and that hae
was negotiating with Kuhlman. The husband seems to
have done a large share of the talking at the residence.
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The evidence shows a condition of things by which the
jury were justified in believing that the representations
were made and that they were untrue, and that the plain-
tiff believed them to be true, and that he bought the land
because he relied upon the truth of the representations
as made, and that he was injured because of the fact that
he did not get 86 or 87 acres of land, which he understood
that he was purchasing. He only got a fraction more than
80 acres. It is in testimony that the representations were
made as alleged, that such representations were not true,
that they were believed to be true, that the plaintiff relied
upon them, and that he was injured. Johnson v. Qulick,
46 Neb. 817; Stetson v. Riggs, 837 Neh. 797; Upton v. Levy,
39 Neb. 331.

Quarter sections adjoining the north and west bound-
aries of townships may be fractional, and therefore may
contain more or less land than is given to other quarter
sections within the township, and are sold as surveyed
according to their plats in the land offices. The northeast
quarter of section 3 was such a quarter section, and the
north half of it had been divided into lots, 46.04 acres in
one and 46.67 acres in the other, making the north half
of the northeast quarter contain 92.71 acres, according
to the copy of the plat (defendants’ exhibit 1), and the
south half containing, according to the same copy, 79.58
acres, although the parties stipulated that the south part
of the quarter contains 80.29 acres.

It may be argued with force that “the south half of the
northeast quarter” is equivalent to “all of the south half
of the northeast quarter,” and that one set of words con-
veys all the land that might be conveyed by the other.
The latter phraseology is the language used in the deed.
We think that “the south half of the northeast gquarter
of section 3” means all the south half of the quarter, and
that the use of the additional words “all of” before “the
south half of the northeast quarter of section 3” added
nothing to the meaning of the words used, but we can
understand that these words may have been used to in-
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duce the purchaser Kuhlman to believe that he was get-
ting the full half of all the land included in the quarter
section, instead of the smaller quantity of land properly
designated by “the south half of the northeast quarter,”
and which words would not properly include part of the
lots which together made the north half of the northeast
quarter. The way of using this phraseology was one of
the facts for the jury to consider in determining the good
faith of the defendants. Kuhlman testified that he went
to .Shaw’s house, and that Mrs. Shaw said her husband
was asleep, and she went upstairs and got him, and that
he came down and they talked about the sale of the land
in her presence, and the price, and that he told them that
$90 an acre was more than he was willing to give, as there
were no improvements on the land, and that he stayed
there until it was nearly noon, and that he was invited
to dinner, but excused himself on the ground that he had
other business to attend to, and that in the afternoon,
about 3 o’clock, Shaw met him down town and said to him
that he had better buy the land, that Shaw said, “Now,
look here Kuhlman, that land won’t cost you $90 an
acre;” that Shaw then explained that it was a fractional
piece and that he got half of the quarter, and thereupon
that Kuhlman said, “If that is so, I will take it.” “Well,
he said that was a big quarter, and this half quarter would
overrun 5 or 6 acres, he said.” Then Kuhlman told him
that he would take it. He also testified that, if Shaw had
not said that it overran 5 or 6 acres, he would not have
bought it. Kuhlman testified that YWoodring and Dan
Wamsler were present and heard the talk in the afternoon
between Shaw and himself. They seem then to have gone
to Whittaker’s office to have the deed drawn, and Shaw
said: “Now, I have got to phone for my wife to sign the
deed.” Woodring and Wamsler corroborated the evidence
of Kuhlman. Mrs. Shaw, one of the defendants, corrobo-
rates the testimony of Kuhlman to the effect that her
husband was out with Kuhlman, and that he made the
arrangement for her to come up and make the deed. He
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seems also to have been at the Shaw residence before and
was trying to buy the land. Although Shaw testified to
these things, she claimed that her husband was passing
in and out of the house at the time the sale was made, and
that she really made the sale herself. She says of her
husband: “Yes, sir; he was in the house a short time, he
was passing out, but when he came in we had the thing
settled; e didn’t have anything to say about the land, I
always done my own business and sold my own land.”
It ‘'seems, according to her testimony, that Kuhlman came
to the residence three times before the sale was finally
completed. The testimony of the plaintiff and his wit-
nesses is controverted in part, but it was for the jury to
determine the facts, and they have done so. The court .
believes that the verdict is supported by evidence suffi;
cient to sustain it.

We are unable to perceive any substantial error in the
proceedings. The judgment of the district court is there-
fore '

AFFIRMED.

LurTOoN, J., not sitting.

FAwcETT, ROSE, BARNES and SEDGWICK, JJ., concur in
the conclusion.

GUSTAVE LANDMAN, APPELLEE, V. CITY OF BENSON,
APPELLANT.

FrLEp MAy 13, 1912. No. 16,706.

1. Appearance. A general appearance by defendant waives all de-
fects that appear upon the papers and record in the issuance of
the summons and in its service, and gives the court jurisdiction,
and in such case, where the defendant answers to the petition
and the case is tried upon its merits, no objection to the service
of the summons will be considered.

2. Appeal: EvIDENCE. Where there is no bill of exceptions containing
the testimony, it will be presumed that the verdict rendered {is
gustained by the evidence.
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Landman v. City of Benson,

APPEAL from the district court for Douglas county:
WILLIS G. SEARS, JUDGE. Affirmed.

Charles Haffke, for appellant.
8. I. Gordon, contra.

H.AMER, J.

The plaintiff Landman, appellee in this court, sued the
defendant, the city of Benson, appellant, before a justice
of the peace in Douglas county. There was an appeal
from the judgment of the justice of the peace to the dis-
trict court. The plaintiff Landman filed his petition in
the office of the clerk of the district court, alleging that
the village of Benson had heen incorporated as a city of
the second class; that on July 18, 1906, while it was yet a
village, it had by its agents and servants pumped a large
volume of water from a well located about five blocks from
the plaintif’s premises, and had allowed the same to
spread onto and over the plaintiff’s half acre of growing
cucumbers, so that the same were destroyed, except about
40 or 50 plants, which were greatly damaged, without
fault of the plaintiff and to the plaintiff’s damage in the
sum of $190, for which he prayed judgment with costs.
It was objected by the defendant that there was no proper
service of the summons, and a special appearance was
attempted to be made in the distriet court by the city of
Benson. It was overruled. The objection was a general
one containing no allegation as to what may have been
the particular objection to the service. The city of Benson
filed an answer as to the merits, and the case was heard
in the district court before Judge Willis G. Sears and 2
jury. There was no allegation in the answer showing the
defect in the service, if any, and it does not appecar on the
face of the record that there was any.

It will be seen that, in any event, there was a general
appearance by the defendant. “A general appearance by
a defendant is a waiver of all defects in the issuance and
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service of the summons, and gives the court jurisdiction.”
The above is the second point in the syllabus in Omaha
Loan & Trust Co. Savings Bank v. Knight, 50 Neb. 342,
and its application to the instant case determines the
point raised adversely to the contention made by the ap-
pellant.

The petition states a cause of action, and it will be pre-
sumed, in the absence of a bill of exceptions showing the
insufficiency of the evidence, that such evidence sustains
the verdict rendered.

No error appears from the record, and the judgment
rendered is based upon a verdict of the j ury, which is not
shown to be excessive. The verdict was for the plaintift
for $155. The plaintiff filed a remittitur for the excess
above $75, and the judgment rendered v-as for $75 and
the costs. There is no error complained of concerning
the giving of instructions to the jury, and we have not
been shown any cause to reverse the judgment of the dis-
trict court, and it is

AFFIRMED.

FRrED M. FITZGERALD V. STATE OF NEBRASKA, .
Foep May 18, 1912. No. 17,506.

Kidnapping: SUFFICIENCY oF EvipENcE., The evidence examined, and
held insufficient to support the verdict,

Exrror to the district court for Hayes county: ROBERT
C. ORR, JUDGE. Reversed with directions.

P, W. Scott,.for plaintiff in error.

Grant G. Martin, Atiorney General, and Frank E.
Edgerton, contra.

HaxEr, J.

The plaintiff in error, Fred M. Fitzgerald, hereinafter
34
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called the defendant, was informed against in the district
court for Hayes county on the 13th day of November,
1911, in an information by the county attorney, who
charged in the information: “That on the 9th day of
September, 1911, in the county of Hayes, and state of
Nebraska, Fred M. Fitzgerald, then and there being, did
unlawfully, maliciously and fraudulently lead, take, en-
tice and carry away one Alice Barrett, then and there be-
ing a female child under the age of eighteen years, to wit,
the age of sixteen years, with the intent of the said Fred
M. IMjtzgerald unlawfully to detain said child from one
W. B. Barrett, the father of said child, and then and there
having the legal custody of said child, Alice Barrett, con-
trary to the form of the statute in such cases made and
provided, and against the peace and dignity of the state of
Nebraska.”

The information was prepared and filed under section
20 of the criminal code, which reads: “Any person who
shall maliciously or forcibly or fraudulently lead, take,
or carry away, or decoy, or entice away, any child under
the age of eighteen years, with intent unlawfully to detain
or conceal such child from its parent or parents, or guard-
ian, or other person having the lawful charge of such
child, shall be imprisoned in the penitentiary not more
than twenty years nor less than one year.”

Alice Barrett is shown by the evidence to have been a
young lady 16 years old at the time of the commission of
the alleged crime. She resided with her father and mother
in Hayes county, Nebhraska. Against the expressed wish
of her father, she had a lover, Ired M. TFitzgerald. They
had been lovers about four months. They became engaged
to be married. As the father objected, they planned to
elope. On the evening of September 9, 1911, the young
lady left home with her brother and sister to go to a
dance. The brother seems to have known that Alice was
to meet Fred on the way to the dance. Alice and Fred
had met in the same way once before. The brother seems
to have had knowledge of the friendship entertained hy
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Alice for Fred. On the way to the dance Alice got out of
her brother’s buggy and got into a buggy with I'red. She
was acting voluntarily, and seemingly without her
brother’s opposition. Fred and his prospective wife drove
to North Platte, and from there they went by train to
Missouri, where they applied for a marriage license, which
was refused. Then they went to Nebraska City, where
they procured a license, and they were married on Sep-
tember 11, 1911, and then they returned home to the resi-
dence of the husband in Hayes county, and about a
quarter of a mile distant from the home of the bride’s
parents. When the bride’s mother telephoned them to
come over to the house, they both went over. There was
no objection from Fred.

.An examination of the section under which the informa-
tion was filed shows that the criminal intent necessary to
make the defendant guilty in such case is “to detain or
conceal such child from its parent or parents, or guardian,
or other person having lawful charge” thereof. The facts
show that it was a case of eloping for the very natural pur-
pose of getting married. The alleged criminal act was
not done “maliciously or forcibly or fraudulently.”
Neither was it done to detain or conceal the young lady
from her father. The going away was voluntary on both
sides, so was the getting married, so was the returning;
and, when the mother invited them home, the young hus-
vand and wife both appeared together at the paternal
iesidence. They announced their marriage. There was no
letention or concealment from the beginning to the end.
The court is unanimously of the opinion that the section
veferred to is wholly inapplicable to this case.

The judgment of the district court is reversed and the
~ase remanded, with directions to dismiss the information
and discharge the defendant. ‘

REVERSED.
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J. ARTHUR TILLSON, ADMINISTRATOR, APPELLEE, V. CHESTER
HOLLOWAY, APPELLANT.

Fmep May 16, 1912. No. 16,891.

MorioN to recall mandate in case reported in 90 Neb.
481. Motion overruled. Costs retazed,

Prr CURIAM.

Plaintiff’s motion to recall the mandate and modify our
judgment is overruled.

The trial court should proceed to try the equitable de-
fense stated in the opinion upon such material and com-
petent evidence as may be offered. ‘

Our judgment does not interfere with the discretion of
the trial court to take the advice of a jury if that court
finds it advisable to do so.

All other issues are determined. The result of the
trial of the equitable issue will dispose of the action, and
judgment should be entered accordingly.

The plaintiff’s motion to retax costs is sustained.

MOTION OVERRULED.

HuGH MCCAFFREY ET AL., APPELLANTS, V. CITY OF OMAHA
ET AL., APPELLEES.

Firep May 29, 1912, No. 16,567.

OPINION on motion to modify opinion reported, ante, p.
184. Motion overruled.

PrErR CURIAM.

A motion has been made by the appellee to modify cer-
tain expressions used in the opinion in this case (ante, p.
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184) relative to the meaning of the clause in the statute,
“record owners of a majority of the taxable foot frontage
of property upon such street or alley to be improved within
said district.” Comp. St. 1911, ch. 12a, sec. 108, subd. II.
The actual controversy in the case is whether or not the
city had power to make a special assessment on property
lying outside of an improvement district for the purpose
of paying for improvements within the district. It was
decided, in substance, that in order to warrant an assess-
ment for street improvements (outside of certain speci-
fied limits in the city) there must be a petition of property
owners in the proposed district, that a street improvement
district must be created, that the levy of taxes for such
improvement must be confined to property within the dis-
trict which has been specially benefited by the improve-
ment, and that no taxes for such improvement can be levied
on property outside of the district. It hardly seems neces-
sary to say that not all arguments made or reasons ad-
vanced in the course of the written opinion in this or any
other case are judicial determinations. It is not infre-
quent that lawyers argue propositions and judges discuss
matters not absolutely necessary to the final decision of
the case. Unless the judgment of the court rests upon
such points, the expression of views in regard thereto in
an opinion may be regarded as argumentative and as ex-
pressing tentatively only the views of the writer of the
opinion in regard thereto.

In this case the points actually decided are clearly ex-
pressed in the syllabus, which covers the real controversy.
Propositions advanced in the opinion not essential to the
judgment pronounced are not to be regarded as final de-
terminations or as legal precedents.

The motion is, therefore,
OVERRULED.

Barnes and Rosp, JJ., adhere to former dissent.
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Creighton University v. City of Omaha,

CREIGHTON UNIVERSITY, APPELLANT, V. CITY OF OMAHA,
APPELLEE.

Fmwep May 29,1912. No, 16,701.

Municipal Corporations: GuapING STREETS: DAMAGES: APPEAL. Sec-
tion 213, ch. 12¢, Comp. St. 1909, commonly called the Omaha
charter, prescribes the method of taking appeals from the action
of the city council in awarding damages to property owners,
caused by the grading of streets in said city, and a compliance
with the provision that a petition be filed in the district court
within 30 days after the final order of the council assessing
damages is necessary to the taking of an appeal.

APPEAL from the district court for Douglas county:
WILLIAM A. REDICK, JUDGE. Affirmed.

T. J. Mahoncy and J. A. C. Kennedy, for appellant.

John A. Rine, W. (. Lambert and Clinton Brome,
contra,

REESE, C. J.

The following facts are shown by the transcript in this
cause: On the 4th day of August, 1908, the city council
of the city of Omaha passed an ordinance “establishing
the grade of Twoenty-fourth street from Burt street to
Cass street in the city of Omaha.” For the purpose of
the decision of the question presented, it is not deemed
necessary to notice the provisions of the ordinance move
than to say that by it the grade of Twenty-fourth street
within the points named appears to have been duly es-
tablished; the ordinance taking immediate effect. On the
16th day of March, 1909, another ordinance was passed,
and later approved, declaring the necessity of grading
Twenty-fourth street from Burt street to Cass street, and
appointing three members of the city council appraisers to
assesy and determine the damages, if any, to the property
owners which might be caused by such grading, the city
to pay one-half the cost and expense thercof. By tho
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ordinance three members were named as such appraisers
to appraise, assess and determine the damages to property
owners which might be caused by the grading of the
street. It was provided that the ordinance should take
effect upon its passage. I’resumably on the 26th day of
April, 1909 (although the date of filing is not shown),
plaintiff presented to the committee on appraisal of dam-
ages its claim for damages in the sum of $22,800, the
items of which are set out in the claim. On May 18, 1909,
the city council met in regular session, when the com-
mittee on appraisal of damages to plaintiff’s property
made its report assessing the damages at $700, remaining
in session one hour at the time of making the assessment.
There is no showing in the record that any notice of this
meeting of the committee or what its action had been or
would be was given to plaintiff. The report was immedi-
ately approved by the council. On May 25, 1909, the coun-
cil was again in session, when the mayor reported that he
had approved the report of the committee. June 2, 1909,
an appeal bond was filed and approved by the city clerk.
June 8, 1909 (presumably), a notice of appeal was given
the mayor and council and city clerk, although we find
no evidence of its service. It is probable that no such
notice was necessary. A transcript of the proceedings of ’
the council was prepared by the city clerk, dated June
10, 1909, and filed in the office of the clerk of the district
court on the same day. On the 2d day of July of the same
year defendant (city of Omaha) filed in the district court
its motion to dismiss the appeal, and objecting to the
jurisdiction of the court upon the ground that “no peti-
tion was filed as required by section 213 of the city char-
ter of the city of Omaha.”” On the 2d day of December,
1909, plaintiff filed its petition. On the 26th day of
March, 1910, the motion to dismiss was sustained, and the
appeal dismissed. Plaintiff appeals.

The cause has been elaborately briefed on both sides.
But, as we view the question presented, it is not difficult
of solution. The cause turns upon the provisions of sec-
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tions 212 and 213 of the Omaha charter in force in 1909
(Comp. St. 1909, ch. 12a). Section 212 need not be here
copied, as, so far as it relates to the subject before us, it
simply gives the right of appeal in cases of this kind.
Section 213 is as follows: “\Whenever the right of appeal
is conferred by this act, the procedure unless otherwise
provided shall be substantially as follows: The claimant
or appellant shall, within twenty days from the date of
the order complained of, execute a bond to such city with
sufficient surety to be approved by the clerk, conditioned
for the faithful prosecution of such appeal and the pay-
ment of all costs adjudged against the appellant. Said
bond shall be filed in the office of the city clerk. It shall
be the duty of the city clerk, on payment or tender to him
of the cost of the transcript, at the rate of ten cents per
hundred words, to prepare a complete transcript of the
proceedings of the city relating to their decision thereon.
It shall be the duty of the claimant or appellant to file a
petition in the district court as in the commencement of
an action within thirty days from date of the order or
award appealed from, and he shall also file such transeript
before answer day. The proceedings of the district court
shall thereafter be the same as on appeal from the county
board. Any taxpayer may appeal from the allowance of
any claim against the city by giving a bond and comply-
ing with the foregoing provisions. Provided, that the
foregoing provisions shall not be so construed as to pre-
vent the city council from once reconsidering their action
on any claim or award upon ten days’ notice to the parties
interested.”

The inquiry arises as to what step it is that is to be
taken by an appellant in order to confer jurisdiction upon
the district court? We take it as not to be questioned
that the jurisdiction is obtained by the filing of some
pleading or process therein. As appears therein, the sec-
tion under consideration provides: “It shall be the duty
of the claimant or appellant to file a petition in the dis-
trict court as in the commencement of an action within






































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































