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Thackaberry v. Wilson.

MmroN L. THACKABERRY, APPELLANT, V. PORTS WILSON,
APPELLER,

Fep DeEcEMBER 14, 1911, No. 16,502.

Pleading: SUFFICIENCY AFTER JUDGMENT. A counterclaim filed In
Justice court to recover compensation for services alleged to have
been rendered the plaintiff by the defendant in selling the
plaintiff’s real estate may sustain a recovery, where no objection
was made before judgment to the sufficiency of the demand, and
the record fails to affirmatively disclose that the agreement does
not comply with the provisions of section 74, ch. 73, Comp, St.
1911, which requires such contracts to be in writing, signed by the
owner and the agent, and to describe the land and the broker’s
compensation.

APPEAL from tﬁe district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Affirmed.

George W. Berge, for appellant.
0. B. Polk, contra.

Roor, J. -

The plaintiff contends that a cross-demand in Jjustice
court, where this action was commenced, does not state
facts sufficient to sustain the judgment in the defendant’s
favor. The demand is as follows: “The defendant fur-
ther alleges that there is due him from the plaintiff on
account of services rendered by defendant to plaintiff in
the sale of plaintiff’s real estate. That plaintiff agreed
to pay the defendant the reasonable value of said services
which was $180, no part of which has been paid. Said
services were rendered during the years 1903, 1904, and
1905. Defendant prays judgment for $180, interest and
costs.”

No request was made to require the defendant to
make his demand more definite and certain, nor does the
record disclose that the contract is oral. Sufficient ap-
pears from the pleading to warn the plaintiff that he was
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being sued for compensation demanded by the defendant
for bringing about a sale of the plaintiff’s property. Sec-
tion 74, ch. 73, Comp. St. 1911, requires that such con-
tracts shall be in writing, subscribed by the landowner
and the broker, and shall describe both the land and the
compeusation to be paid the agent. In Schmid v.
Schmid, 37 Neb. 629, we held that “A petition alleging
an agreement within the statute of frauds, but not alleg-
ing that such agreement was in writing, is sufficient after
judgment.” We think the rule should apply to the in-
stant case. The contract may be in writing and comply
with every requirement of the statute; the record does
not otherwise disclose, and we should not presume that .
the justice of the peace would have rendered judgment
upon an oral contract.

The argument that the services were rendered in Chi-
cago and no liability attached thereby because of the
defendant’s failure to comply with alleged ordinances of
that city is immaterial in the state of the record.

There is no error in the record, and the judgment of
the district court is

AFFIRMED.

PaurL CLEMONT, APPELLANT, V. CUDAHY PACKING CoM-
PANY ET AL., APPELLEES.
Foep DecEMBER 14, 1911. No. 16,660,

1. New Trial: NewLY Discoverep EvVIDENCE. Newly discovered evi-
dence not relevant to the issues joined will not sustain an applica-
tion for a new trial based solely on that discovery.

2. : DmicencE. A petition for a new trial based solely
upon the discovery of new evidence is insufficient unless the facts
and circumstances pleaded will sustain a finding that the peti-
tioner exercised diligence in endeavoring to procure such evidence

before the trial.

ApprAL, from the district court for Douglas county:
Lee S. EsTELLE, JUDGE. Affirmed.
32
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Myron L. Learned and Alfred G. Ellick, for appellant.
Greene, Breckenridge, Qurley & Woodrough, contra.

Roor, J.

This is a proceeding by petition to secure a new trial
in an action at law.

In December, 1905, the plaintiff, while in the defend-
ant corporation’s employ in its packing house, was sta-
tioned at or near the corner of a rectangular block, and
directed to remove therefrom the sides of half-carcasses
of slaughtered hogs remaining after the ham and
shoulder had been severed thercfrom by a cleaver wielded
by another employee. About 500 pieces of meat an hour
were to be thus removed. The plaintiff was furnished
by the defendant corporation with an iron hook about
three inches in length, and, because of his position with
reference to the man using the cleaver and another serv-
ant whose duty it was to remove the severed ham, it was
necessary for the plaintiff to reach across the line there-
tofore traversed by the cleaver. While the plaintiff was
attempting to remove a side of meat, the man with the
cleaver, without warning the plaintiff, and while striking
a second blow to completely sever a ham, struck the
plaintiff across the wrist with the cleaver and severely
injured that member.

June, 1906, the plaintiff commenced an action in “the
district court for Douglas county against his employer
and-Mr. Novicki, the man who handled the cleaver, to re-
cover for those injuries, which he alleged were caused
by the defendants’ negligence in the following particu-
lars: That the plaintiff was directed by his foreman to
change from a much less hazardous employment to the
one in which he was injured, and, although the plaintiff
was inexperienced and ignorant of the hazards of the last
cmployment, his employer negligently, carelesély and
wrongfully failed to warn or instruct the plaintiff, negli-
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gently furnished an unsafe hook to work with, and
negligently failed to furnish him a safe place to work in.

The defendants in the law action, in separate answers,
denied the allegations of negligence, pleaded the plain-
tif’s alleged assumption of risk and contributory negli-
gence, and the defendant corporation pleaded the alleged
negligence of the plaintiff’s fellow servant. -To these an-
swers replies in the nature of a general denial were filed.
March 27, 1907, after the cause had been tried during three
days, the trial judge, in response to separate requests,
directed the jury to return a verdict for the defendants.
Ordinary motions for a new trial filed March 30, 1907,
were overruled July 30, 1907. The plaintiff alleges that
for the first time he learned on June 30, 1908, that at the
time he was injured the defendant corporation had no
rule requiring the man with the cleaver, whenever it was
necessary to strike a second blow to sever a half-carcass,
to notify or otherwise warn the other men working
around the chopping block, and on the same day for the
first time learned that the man with the cleaver did not
entirely sever the parts of the carcass with the first
stroke because there was a defect in the chopping block,
in this, that its surface was not smooth and the edge of
the cleaver blade could not come in contact with the
block along the length of the blade; that the plaintiff
was unable during the former trial to produce testimony
to prove these facts because the -persons having knowl-
edge of the facts refnsed to advise the plaintiff, although
repeated efforts were made to obtain a statement from
them, but he was unable to do so, and they refused to
discuss the plaintiff’s case with him or his attorney, and
the witnesses produced could not testify to the facts;
that no evidence was produced during that trial to prove '
the nonexistence of the rule or the cause for Novicki’s
failure to sever the one half-carcass with one stroke; that
the newly discovered evidence is material, and, if it had
been produced, would have changed the verdict; that the
plaintiff could not with the exercise of reasonable dili-
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gence discover and produce such evidence, but, if per-
mitted, will prove the facts by the evidence of witnesses
who did not testify on the former trial. A general de-
murrer to this petition was sustained, and, the plaintiff
electing not to plead over, the proceeding was dismissed.

Counsel for the plaintiff say that this action is prose-
cuted under the provisions of section 318 of the code,
which, among other things, provides for a petition for a
new trial because of newly discovered evidence. The al-
legations in the petition will be considered denied with-
out answer, and the case will be summarily determined
during the next term. The litigant moving for the new
trial should introduce the evidence adduced during the
former trial as well as the newly discovered evidence.
Omeha, N. & B. H. R. Co. v. O’Donnell, 24 Neb. 753.
Ordinarily it will not be practical to state within the
limits of a petition the testimony adduced during the
former tral, so that a demurrer thereto will advise the
district court or this court on appeal concerning the
scope and quality of that evidence. A demurrer to such
a petition is not ordinarily to be commended, but, where
the showing made is clearly insufficient to justify grant-
ing a new trial, it may properly be filed. For the pur-
poses of this case we must assume that the plaintiff dur-
ing the trial of his case did net introduce sufficient
evidence to sustain his allegation to the effect that the
defendants were negligent, or, that, if he did, the proof
of his contributory negligence was conclusive. In other
words, the plaintiff’s allegations in his present petition
that the evidence adduced during his former trial dis-
closed facts from which a jury might lawfully find the
defendants liable cannot prevail against the judgment in
their favor. Nomne of the alleged newly discovered evi-
dence is relevant to any issue joined by the pleadings
upon which the demand was tried, and hence it is imma-
terial. A new trial will not be granted for newly dis-
covered evidence unless it is material. Butterfield v.
City of Beaver City, 84 Neb. 417.
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Furthermore, there is no such showing of diligence as
will justify granting the plaintiff a new trial. Facts and
circumstances, and not the litigant’s conclusions, must
be alleged, so that the court may determine whether rea-
sonable diligence was exercised. The plaintiff alleges
that none of his witnesses knew of the alleged defect in
the chopping block or that the corporation defendant had
not promulgated the rule he now asserts was necessary
for his protection, but he does not state the names of the
witnesses produced at the former trial or what relation
they sustained to the defendant corporation, nor does he
reveal the names of the alleged newly discovered wit-
nesses, nor their relation, present or past, to the plain-
tif’s former employer. Clearly he did not call as wit-
nesses those individuals who were working with him
about the block, because if it be a fact that the table was
defective, as he alleges, and it be conceded for the sake
of argument that such defect was a proximate cause of his
. injuries, they would have known that fact. There is no
allegation that either defendant suppressed evidence or
interposed any obstacle to the plaintiff or his attorney in
such investigations as may have been made to ascertain
the facts. If a rule were necessary for the protection of
the plaintiff and his fellow workmen, he knew that fact, .
or should have known it, before the case was tried.

No court can, from a consideration of all of the facts
well pleaded in this petition, say that the plaintiff exer-
cised reasonable diligence to ascertain and plead before
his trial the facts which he contends creates a cause of
action in his favor. Unless the petition discloses such
facts that the court can say from their consideration that
the plaintiff exercised reasonable diligence, it is fatally
defective. Todd v. City of Crete, 19 Neb. 677.

There is no error in the record, and the judgment of
the district court is

: AFFIRMED,



454 NEBRASKA REPORTS. [Vor. 90

Schultz v. Hastings Liodge No. 50, 1. 0. 0. B,

STEPHEN SOHULTZ, APPELLANT, V. HASTINGS Lopgm No.
50, INDEPENDENT ORDER OF ODD FELLOWS, ET AL,
APPELLEES,

Frep DecEMBER 14, 1911. No. 16,773.

1. Contracts: CoNsTRUCTION: LEASES. Whether an instrument is an
agreement to enter into a contract of lease or is a contract of lease
18 a question of construction to be ascertained from a considera-
tion of its terms in the light of the surrounding circumstances.

2. CONTRACT FOR A LEASE, An agreement in writing,
containing no apt words of present demise, wherein one party
agrees to construct a building upon a definitely described parcel
of land and to lease the basement and first story of the structure
to the other party, and reciting that a lease shall subsequently
be executed, and wherein the other party “agrees on his part to
enter into a contract of lease for the above described and named
building,” when considered in connection with the facts stated in
the opinion, is construed to be a contract for a lease.

: INTEREST IN LAND. This contract did not create an
interest in the real estate therein described.

4,

. CONTRACT FOR A LEASE: BREACH: REMEDIES. For a breach
of a contract to lease, the expectant tenant may maintain an
action for damages, or, in a proper case, for the specific per-
formance of the contract.

AsANDONMENT., The mutual rights of the parties
to a contract for a lease may be waived and extinguished by oral
declarations and other acts of the parties clearly evincing a pur-
pose to abandon the contract.

6. Specific Performance: CONTRACT FOR A LEASE: ABANDONMENT, A
court of equity will not decree a specific performance of a con-
tract to lease, where the expectant tenant’s declarationgs and
conduct were such as to induce the landlord in reason to believe
that the contract had been abandoned, and the proprietor, in
reliance upon that conduct, leased the premises to another party.

APPRAL from the district court for Adams county:
GEORGE F. CORCORAN, JUDGE. Affirmed,

John C. Stevens, for appellant.

J. W. James, Karl D. Beghtol, H. F. Favinger, W. R.
Burton and Tibbets, Morey & Fuller, contra.
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Room, J.

This is an action to compel a specific performance of
a contract and for an injunction. The defendants pre-
vailed, and the plaintiff appeals.

In 1909 the plaintiff was, and he still is, engaged in
selling at retail automobiles and farm implements at
"Hastings, Nebraska. The defendant, Hastings Todge
Number 50, I. 0. O. F., a corporation organized under
the provisions of section 165 et seq., ch. 16, Comp. St.
1909, in 1909 owned four lots in that city. In January,
1909, the defendants Messrs. U. 8. Rohrer, J. F. Heiler,
(. C. Keith, and J. H. Vastine, members of that corpora-
tion, were appointed as a committee to investigate and to
report to the lodge whether sufficient funds could be
pledged to construct a building upon those lots, and to
secure & desirable tenant for that part of the proposed
building which the lodge desired to lease. February 4,
1909, the committee, after negotiating with the plaintiff,
signed a document upon which he declares in the instant
case. Tt is as follows: “Hastings, Nebr., Feb. 4, 1909.
This memorandum of agreement, entered into Teb. 4,
1909, between Hasting Lodge No. 50, I. 0. O. F,, of Hast-
ings, Nebr., and Stephen Schultz of Hastings, Nebr., wit-
nesseth: That said first party agrees to promptly begin
the erection of a brick building 60x106 feet on the corner
of Burlington ave. and Second street, Hastings, Nebr.,
to press same to early completion, and to lease the base-
ment and first floor of said building to said second party,
together with the adjacent grounds on the west, for a
period of ten years for the agreed rental of $1000 per year,
lease to that effect to be executed between the parties be-
fore the commencement of work on the building. And
Stephen Schultz, the said second party, herehy agrees on
his part to enter into a contract of lease for the above
described and named building, at the rental of one thou-
sand dollars per year payable mouthly in advance, for
the term of ten years, from the date of entry into said
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building. Each party hereto, binds itself and himself to
the strict performance of the conditions of this contract
in the penal sum of five hundred dollars, the same to be
collectible from the defaulting party hereto. To the per-
formance of these agreements the parties hereto pledge
themselves their successors and assigns. In witness
whereof we have subscribed the same this 4th day of Feb-
ruary, 1909. U. 8. Rohrer, C. C. Keith, J. F. Heiler, J
H. Vastine, Committee of Hastings Lodge No. 50, I. O.
0. F., 8. Schultz.”

Among other statements, there was indorsed upon the
document before it was signed these words: “That ele-
vator shall be installed.” It is conceded that this clause
became part of the contract, if a contract was made. Sub-
sequently the committee, having failed to secure suffi-
cient encouragement in their attempt to raise funds, re-
ported the fact to the lodge, and submitted the memo-
randum of contract. Thereupon the lodge abandoned its
project, sold the lots to Mr. Rohrer, and subsequently, in
accordance with his instructions, conveyed them to the
defendant ITraternity Building Association, a corpora-
tion organized by Messrs. Rohrer and. his associates for
the purpose of acquiring the lots and constructing the
building thereon. Rohrer agreed to hold the lodge harm-
less on account of the penalty in the contract, but the evi-
dence does not reveal whether that agreement was in
writing. There is no recital in either deed concerning
the contract, or that Schultz had or claimed any interest
in the property. Rohrer and Heiler are directors of the
Fraternity Building Association and largely control its
affairs,

The plaintiff, when informed by the contractor some
time prior to October 30 (the exact date not being dis-
closed) that a hand elevator would be installed, stated
that, if this were done, he would not occupy the build-
ing. During the evening of October 30 one of the plain-
tiff’s sons, in a conversation with Messrs. Rohrer and
Heiler, inquired whether a motor or a hand elevator was
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to be installed, and upon being informed, sought his-
father, who went to Rohrer and Heiler, and, during a
conversation which degenerated into an altercation, said
in substance, according to the testimony of Messrs.
Rolirer and Heiler, that he did not have to take the build-
ing, but would construct one for himself on a vacant lot
across the street, that an attempt was being made to keep
him out of the building, and that the contract had been
violated. Schultz and his sons, Harry and Walter, tes-
tify that nothing was said by their father during the
conversation with Heiler and Rohrer about not taking
the building, and a Mr. Tooley, who heard part of the
conversation, testifies that as Rohrer and Heiler were
departing, and while they were about 15 feet from
Schultz, the last named person said that they were try-
ing to compel him to give up the building. Preceding
this difficulty, Mr. Rohrer delivered the contract to his
counsel, the late Judge Batty, with instructions to draft
a contract of lease. Judge DBatty prepared duplicate
drafts of a contract and delivered them with the meino-
randum contract with the lodge to Mr. Schultz about Oc-
tober 15. Monday, November 2, Mr. Schultz, without
comment, returned the contract and the copies to Judge
Batty.

November 5, 1909,” the building association and the
defendant Stitt-Dillon Company, one of the plaintiff’s
competitors in business, executed a written contract of
lease for the building at a rental greater by $200 a year
than provided for in the contract with the lodge. The
Stitt-Dillon contract was recorded the day it was exe-
cuted. At this time the floor of the first story was not
completed and some of the interior finishing was incom-
plete. The defendant Stitt-Dillon Company knew that
. negotiations had been pending between its lessor and Mr.
Schultz for that part of the building described in the con-
tract of lease, but were told by Mr. Rohrer that they had
been discontinued. The Stitt-Dillon Company immedi-
ately posted a statement, to the effect that it would oc-
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cupy the premises about December 1, in a conspicuous
place on the exterior of one of the outer walls. Subse-
quently, having been informed that the plaintiff contem-
plated interfering with this defendant, it, with the con-
tractor's consent, placed an automobile in the building
‘after a temporary injunction had been granted, but be-
fore its service, and, as the district court found on a
hearing for an alleged contempt, prior to the time that
defendant knew that the order had been issued.

November 6, one of the plaintiff’s sons having noticed
the Stitt-Dillon sign on the building, and having in-
formed the plaintiff of the fact, the plaintiff called
on Judge Batty for an inspection of the drafts of the
contract of lease, and for the first time stated that they
were objected to because they contained provisions not in
accord with the agreement to lease, and very soon there-
after a demand was made on the defendant Fraternity
Building Association that it execute to the plaintiff a
contract of lease according to the terms of the contract
between the plaintiff and the lodge.

The defendants Rohrer, Keith, Heiler, and Vastine filed
a general demurrer to the petition, which, go far as we
are advised, has not been ruled on.

The defendant lodge answered separately, disclaiming
any interest in the controversy, and alleging, among
other things, that the contract was invalid because not
executed according to law. Counsel for the plaintiff,
during the argument at the bar, stated that his client did
not contend for a judgment against the lodge, and we
shall give it no further consideration.

The defendant Fraternity Building Association,
among things, contends in its answer that, although it
did not assume any of the obligations created by the
transaction between the plaintiff and the lodge, it ex-
pected and was willing to lease the basement and first

“story of the building to the plaintiff, and deposited the
contract with its counsel to draft a contract of lease for
that purpose, but, having been informed by the plaintiff
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that he would not enter into a contract unless a motor
elevator was installed in the building, and the plaintiff
having returned the drafts prepared by Judge Batty, it
understood that all negotiations with the plaintiff were
at an end, and, relying upon his declarations, entered
into the contract with the Stitt-Dillon Company, and
thereby became incapacitated to execute the contract de-
manded by the plaintiff.

The defendant Stitt-Dillon Company, among other
defenses, contends that it is an innocent purchaser, that
the contract between the plaintiff and the lodge did not
run with the land, and that its lessor was not bound
thereby. The plaintiff in his reply, while denying that
he surrendered his rights under the contract, contends
that whatever was said with respect thereto is void under
the statute of frauds because not reduced to writing and
signed by him. The district court found generally in the
defendants’ favor, and by reference incorporated a
memorandum opinion into the decree. The gist of this
opinion is that the contract between the lodge and the
plaintiff is an agreement for a lease and did not run with
the land; that, if it be coneeded that the building asso-
ciation assumed the obligations of this contract, the
plaintiff waived any right he may have had to a contract
of lease. Specific performance therefore was not granted.

The plaintiff is not entirely consistent in asserting that
the contract should be construed to be a lease, and in
contending that he should have specific performance of
the same contract as an agreement to execute a lease.
Whether an instrument is a contract of lease or an agree-
ment to execute a contract of lease depends upon the par-
ties’ intentions, which will be gathered from all the terms
of the instrument considered in the light of the surround-
ing circumstances. 1 Underhill, Landlord and Tenant, sec.
179; Jones, Landlord and Tenant, sec. 141; Griffin v.
Knisely, 75 11l 411; Martin . Davis, 96 Ta. 718. Therc
are no apt words in the agreement considered in this case
to create a present or future demise; both parties clearly
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contemplated the subsequent execution of a contract in
writing, and the conduct of all of the parties in interest
clearly indicates that they intended the contract as one
for a subsequent lease. We shall therefore consider the
case on that theory.

In this view of the case, the plaintiff acquired no in-
terest in the real estate. 1 Taylor, Landlord and Tenant
(9th ed.) sec. 37. The contract, however, if valid, may
be enforced by an appropriate action against those liable
for its breach. One of the actions recognized by the law
is for a specific performance. Assuming, but not decid-
ing, that the defendant Fraternity Building Association
adopted the contract, we think the plaintiff’s conduct was
such that the district court was justified in denying
specific performance. The part of the building in con-
troversy had been planned and was built for the use of a
retail dealer in implements, automobiles, or other like
chattels, and could not without a considerable additional
outlay be prepared for a tenant engaged in ordinary
mercantile business. Ordinarily tenants for that ¢lass
of property are not so easily secured as for a building
property constructed and finished for the retail trade.

The plaintiff’'s condition of mind is shown by his state-
ment %0 the contractor before the altercation of October
30 that, unless a power elevator was installed, he would

-not take the building, and corroborates the testimony of
Rohrer and Heiler that Schultz said he did not have to
take their building, and would not do so, but proposed to
consiruct one for himself. The evidence discloses that the
plaintiff is a wealthy, aggressive, successful business man,
and Messrs. Robrer and Heiler might in reason believe
that Schultz intended to abandon whatever rights he had
in the premises. The return of the contract and the
drafts of the lease to the defendant’s counsel would lead
the average man with knowledge of the transaction to
conclude that Schultz did not intend to take the build-
ing. Possibly this conduct was intended as weighty
argument in favor of the building association yielding to
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Schultz? demands, and possibly Schultz had no other
purpose, but he took the chance that his declarations
would be seriously considered by the officers of the
building association and accepted as a correct statement
of his intentions.

“A party, seeking a specific performance, must not only
come to enforce a fair and reasonable contract, but must
show that his own conduct in reference to the contract
has been fair and candid” Garrett v. Besborough, 2
Dru. & Wal. (Irish Ch.) 452, 459. Mahon v. Leech, 11
N. Dak. 181.

If the contract was one for the purchase and sale of
real estate, a court of equity might accept the plaintiff’s
conduct as an abandonment of his rights in the premises.
Sieker v. Sieker, 8) Neb. 123.

We conclude, from a consideration of the entire record,
that the judgment of the district court is right, and it is

AFFIRMED.

FawceETT and SEDGWICK, JJ., dissent.

DAvipD VAN ETTEN ET AL.,, APPELLANTS, V. FLORENCE P.
LEeAviTT, TRUSTEE, ET AL., APPELLEES.
Foep DecemsEr 14, 1911. No. 16,5670.

Pleading: PeriTiON: REs JUDICATA. Where it appears upon the face
of a petition that every material matter complained of has been
adjudicated in former actions between the same parties or their
privies, a general demurrer thereto is properly sustained.

APPEAL from the district court for Douglas county:
Lee 8. ESTELLE, JUDGB. Affirmed.

H. H, Bowes, for appellants.

Henry P. Leavitt and William J. Hotz, contra.
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Fawcerr, J.

This suit was instituted in the district court for
Douglas county, to set aside a decree entered in that
court, in the case of William Medland against plaintiffs,
in a suit for the foreclosure of a tax lien on sublot 13
of lot 9, Capital addition to the city of Omaha. Florence
P. Leavitt, trustee, John W. McDonald, as sheriff of
Douglas county, and the Passumpsic Savings Bank,
a corporation, were made defendants. Subsequently
Charles B. McDonald, administrator of the estate of
John W. McDonald, deceased, appears to have been sub-
stituted for the said John W. McDonald, whom he
succeeded as sheriff. The defendants Leavitt and
McDonald appeared and filed separate general demurrers
to the petition. The savings bank was never served with
summons; hence, neither it nor the second cause of action
set out in the petition is now before us. In their brief
plaintiffs say that the demurrers of defendants Leavitt
and McDonald were sustained and pldintlffs’ suit as to
them dismissed. The record is silent a§ to any ruling
upon the two demurrers referred to, but does contain a
journal entry dismissing the action as to the defendant
savings bank “and all other defendants in said action.”
As the parties have treated this order as having been
made after a ruling upon the-demurrers of defendants
and an election by plaintiffs to stand upon their petition,
we will treat it in like manner.

This is the fourth time that the controversy set out
in the first cause of action has been before this court.
The opinion, upon its first appearance, is reported in
Van Etten v. Medland, 53 Neb. 569 ; upon its second ap-
pearance, in Medland v. Van Ftten 75 Neb. 794; and,
upon. its third appearance, in Medland v. Van Etten 79
Neb. 49. The plaintiffs in this suit were parties and
appellants in all of these appeals. The petition filed in
this case shows upon its face that everything contended
for was adjudicated by those decisions, and that this
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" suit was evidently instituted, not for the purpose of ob-
taining justice, but for the purpose of affording the
pleader an opportunity to give vent to his animus toward
the judges of the district court for Douglas county and
the judges and commissioners of this court. The char-
acter of the petition is such that if the attorney who
wrote it, and who was himself one of the plaintiffs, were
now living, it would be stricken from the files. There

is no merit in this appeal.
The judgment of the district court is clearly right,
and it is :
' AFFIRMED.

WILLIAM. A. WAGNER, APPELLEE, V. FARMERS & MER-
CHANTS INSURANCE COMPANY, APPELLANT.
Foep DecemsEr 14, 1911. No. 17,001.

1. Carriers: INJURY: EVIDENCE: CREDIBILITY OF WITNESSES. Evidence
examined and referred to in the opinion held sufficient to sustain
the verdict and judgment. :

9. Instruction set out in the opinion sustained.

APPEAT, from the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Affirmed.

A. I. Chase and Greene, Breckewridge, Gurley &
Woodrough, for appellant.

Stewart, Williams & Brown, contra.

FAwWCETT, J.

Action for injuries sustained by plaintiff while enter-
ing and being carried in an elevator in defendant’s build-
ing. Verdict and judgment for plaintiff. Defendant
appeals. '

Two errors only are relied upon for a reversal: “First.
Whether the plaintiff is entitled to recover on the facts.
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Second. The error of the learned trial judge in the
eighth instruction.”

In support of the first assignment it is said: “We are
not asking the court to draw a different conclusion from
facts than the jury drew; we are insisting that the jury
disregarded the truth and the facts; that the account by
the plaintiff of the manner in which he received the in-
jury for which he recovered a verdict in this action is
not only false, but impossible.” The brief states that
the jury saw the elevator, and suggests that “as it (the
elevator) is only a little distance from the state capitol
building, and could not well be attached to the record,
we suggest the propriety of an inspection by your honors,
for there has been no substantial change in the situation
since the accident.” We think we will have to decline
the invitation to inspect the elevator, and rest the in-
spection upon that made by the jury. We will not ex-
tend this opinion by extensively setting out the evidence.
It is sufficient to say that it is conflicting. Plaintiff testi-
fied that as he was in the act of entering the elevator
with his left foot forward, and before he had taken his
right foot from the hall floor, the elevator started down;
that his right leg was caught by the top of the elevator
door and was dragged downward between the elevator
and the elevator shaft until the elevator reached an open
space below, which released his leg from its Imprison-
ment. The evidence of the physician, introduced by the
defendant, is that it would have been impossible for
plaintiff’s leg to have been drawn through between the
iron top of the door frame and the edge of the building
without crushing the leg very badly and breaking the
bones, and that he did not find upon plaintiff’s leg enough
of a scrape or scratch or bruise to leave a scar after it
was cured. This testimony standing alone would, it is
true, cast discredit upon plaintiff’s testimony; but the
jury heard plaintiff’s description of the accident, and
viewed the elevator and the elevator space referred to,
and we cannot say that the inspection of these twelve
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men was not a sufficient corroboration of the testimony
of plaintiff to overcome the testimony of the physician
and of other witnesses introduced by defendant. It is
a well-known fact that in times of accident the victim
often escapes serious injury in a manner almost miracu-
lous. If there were a two-inch space on all sides of the
elevator between the elevator and the elevator shaft, it
is not impossible that, as the elevator was descending,
with plaintift’s leg between the elevator and the elevator
shaft, the former may have yielded sufficiently to have
allowed more than the two-inch space on the side of the
elevator where the leg was imprisoned. But whether
that be true or not, we cannot agree with counsel that
the testimony of plaintiff is so incredible and beyond
human probabilities that we should substitute our judg-
ment of its credibility for that of the jury.

The eighth instruction reads: “You are instructed
that if you find that the elevator was stopped on the
second floor at the place where the plaintiff was waiting,
and in response to his signal, and the door thereof was
opened by defendant’s servant in charge of such elevator,
and that, while plaintiff was in the act of entering, the
elevator was started by defendant’s servants, and by
reason thereof plaintiff was injured, as alleged in his
petition, this would be presumptive evidence of negli-
gence upon the part of defendant, so far as such negli-
gence is alleged in plaintiff’s petition, to be overcome
only by evidence which would show that the defendant
was not in fault, or that the accident was due to plain-
tiff’s own negligence or that his own negligence con-
tributed thereto.” It is said in the brief: “This in-
struction is vicious and prejudicial because it gave undue
prominence to the plaintiff’s theory of the case. It
referred the jury to the contention of the plaintiff stated
in his petition, and practically informs them that there
was competent evidence tending to show negligence, and
that such evidence creates a presumption of negligence
which is to be ‘overcome only,” said the court, ‘by evidence

33
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which will show that the defendant was not in fault.’
In other words, having considered the facts and there-
from found that the defendant was at fault, the jury
were gravely informed that the only chance for the
defendant was for it to exculpate itself by showing it
was not to blame.” We do not think the instruction
is open to the charge made against it. It does not
“practically inform them that there was competent evi--
dence tending to show negligence.” What it does say,
and what the court had a right to say, was that if the
jury found the facts with relation to the attempted entry
into the elevator by plaintiff, as set out in the first part
of the instruction, those facts would constitute “presump-
tive evidence of negligence upon the part of defendant.”
In this we think the trial court was right, and, had the
instruction stopped there, we do not think the defendant
could have made any complaint. What followed was
favorable to defendant, as it limited such presumptive
evidence of negligence to the negligence charged in the
petition, and states substantially that this presumptive
evidence could be overcome; and the fact that the court
says it could be overcome only “by evidence which would
show that the defendant was not in fault, or that the
accident was due to plaintiff’s own negligence or that his
own negligence contributed thereto,” could not render
the instruction prejudicial, as those qualifications were
in the interest of defendant.

We think both of the errors assigned by counsel must
be decided adversely to its contention. The judgment of
the district court is therefore

AFFIRMED.
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CHARLES R. POWERS BT AL., APPELLANTS, V. FBRED M,
FLANSBURG, APPELLER.

Frzp DecEmeer 14, 1911. No. 16,668.

1. Injunction: REMEDY AT LAw. The remedy of injunction cannot be
used when there are adequate remedies in the usual course of the
law.

9. Nuisance: PupLic NUISANCE: ABATEMENT: SPECIAL INJURY. A
private individual cannot maintain an action to suppress a public
nuisance, unless he sustaing some special injury caused thereby
other than that sustained by the public at large.

ArpeAL from the district court for Hitchcock county:
RoBeRT C. ORR, JUDGE. Affirmed.

Perry, Lambe & Butler, for appellants,
A. A. McCoy and C. B. Eldred, contra.

SEDGWICK, J.

Three citizens and property owners in the village of
Trenton began this action in the district court for
Hitchcock county to enjoin the defendant from “conduct-
ing or in any manner operating and keeping open” a
pool and billiard-hall in the village of Trenton. The
finding and judgment were for the defendant, and the
plaintiffs have appealed.

The petition alleges that the defendant’s license has
expired, and that he conducts the business complained
of without a license; that he keeps and sells intoxicating
liquors in his place of business without any license so
to do, and allows drinking and swearing in his place of
business, and in various ways keeps and maintains a
disorderly and disreputable house, which has become and
is a public nuisance. A large amount of evidence was
taken, many citizens were called as witnesses, and the
evidence in regard to the manner of keeping and con-
ducting the business is somewhat conflicting, but there
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is evidence tending to prove that the defendant is keeping
and selling intoxicating liquors contrary to law, and
maintaining a disorderly house, and doing other illegal
and improper things complained of in the petition. Tt is
stated in the brief that the village council was enjoined
by the district court from repealing the ordinance which
provided for licensing billiard-halls, and that prosecu-
tions were begun against the defendant for keeping and
selling intoxicating liquors without license, and that
these actions have been allowed to remain in the courts
without determination, and that the courts and the
officers of the law are preventing the good people of the
village of Trenton from enforcing the law and from
putting a stop to the unlawful actions and conduct of
the defendant.

The evidence shows that an action was begun by this
defendant in the district court to enjoin the village
council from enacting an ordinance repealing the ordi-
nance under which he was licensed, and in that action
a temporary injunction was allowed as prayed, but the
evidence does not show what became of these proceedings,
nor whether the action was promptly tried or was unduly
delayed. The evidence also shows that a complaint was
made against this defendant in the county court of
Hitcheock county, charging him with unlawfully keeping
intoxicating liquors wth intent to sell or dispose of the
same contrary to law, and that a warrant was issued,
under which a search was made of the premises and
certain liquors found and the defendant arrested, and
that a hearing was had before the county court, and that
the defendant was held to the district court for trial,
and a judgment entered by the county court ordering the
liquors to be destroyed. The defendant in that action
then gave bond for his appearance in the district court
and for an appeal to the district court from the judg-
ment ordering the destruction of the liquors. The evi-
dence does not show what was done in this matter in
the district court. There is no evidence tending to
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support the statements of the brief eriticising the courts
and officers of Hitchcock county. '

If we consider only the allegations of plaintiffs’ peti-
tion and the evidence which they introduced, it appears
that the defendant has been guilty of various crimes as
charged in the petition, and that he is violating the crim-
inal law in many particulars. There seems to be a great
diversity of opinion in regard to these matters as disclosed
by the evidence, and we do mnot find it.necessary to
determine the preponderance of the evidence under the
issues presented. The trial court made no special findings
of fact. There is nothing in the petition or evidence to
indicate that the criminal laws of the state are in any
respect insufficient to punish the defendant and put a
stop to the crimes which it is alleged he has committed,
if indeed the defendant is guilty as alleged. The peti-
tion does not allege any special interest of these plain-
tiffs in these proceedings, as distinguished from the
interest of the general public. On the other hand, it is
specifically alleged that this action was brought by these
plaintiffs in their own behalf and in behalf of all of the
citizens of Trenton who, it is alleged, were similarly
situated. Under these circumstances, it is clear that
this action cannot be maintained. If the defendant per-
sists in keeping and selling liquors without license at his
place of business in Trenton, the criminal law is amply
sufficient to punish such offenses. If the proper officers
refuse or neglect to enforce the law, a remedy is provided
other than by injunction. If a public nuisance is main-
tained that affects alike all the members of the com-
munity, the public authorities may deal with it, but
these plaintiffs have not shown such an interest as will
_enable them to maintain this action. If the village
authorities were improperly enjoined by the district
court, the remedy is by appeal, and a review of those
proceedings cannot be had in another and independent
action. The plaintiffs have failed to allege or prove
sufficient grounds, or, in fact, any necessity, for the extra-
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ordinary writ of injunction; nor have they shown any
special interest, as distinguished from the interest of the
general public.

The judgment of the district court is

AFFIRMED,

FRED NEICE, APPELLEE, V. FARMERS CO-OPERATIVE CREAM-

ERY & SUPPLY COMPANY, APPELLANT,
FILep DECEMBER 14,1911. No. 17,003,

1. Master and Servant: INJURY TO SERVANT: RIGHT TO USE PREMISES.

An employee in a business in which a steam boiler is used is not
a mere licensee in going into the boiler room where conveniences
for the use of the employees are established, and they are ac-
customed to use the same with the knowledge and consent of
the employer. . '

: : ! QUESTION Yor JUrY. Under such circum-
stances, if an employee remains in said boiler room during the
rest hour, with the implied permission of the employer, he is en-
titled to the ordinary protection of an employee, and it is a ques-
tion for the jury, upon substantially conflicting evidence, whether
the employer has so consented.

: NEGLIGENCE oF EMPLOYER. If the employer 1s guilty
of negligence by which an employee is injured while in such
boiler room, it is immaterial that the employer did not know that
the employee was in the boiler room at that particular time and
liable to be injured by such negligence. It is sufficient if he knew
that the employees were at times properly in said boiler room.

: : ¢ QUESTION FOR JURY.: If the employer allows
an Inexperienced man to operate the valves of a steam boiler
and let the steam pressure with such force into a steam trap as
to cause an explosion of the trap, and the trap is shown by the
evidence to be of proper construction and suitable for the pur-
pose for which it was intended, and the gauges upon the boller
for determining the steam pressure are so placed that the oper-
ator cannot observe them, it is proper to submit to the jury the
question of the employer’s negligence as to the cause of the ex-
plosion.

5. Appeal: INSTRUCTIONS. It {8 not reversible error to instruct the
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jury that the employer should “use every reasonable precaution”
to safeguard his employees, if the instructions as a whole fully
and properly define negligence and ordinary care.

6. Witnesses: PrRiviLEGED COMMUNICATIONS. Defendant offered to prove
by the physician statements alleged to have been made by plain-
tiff to the physician some time after he treated him for the in-
juries complained of. Held, That it was not an abuse of discre-
tion to exclude this evidence as privileged under the circum-
stances stated in the opinion.

7. Damages. Upon the evidence indicated in the opinion, it is held
that the verdict for $3,000 damages is not so excessive that this
court must say as matter of law that the judgment is clearly
wrong.

APPEAL from the district court for Douglas county.
WiLLis G. SBARS, JUDGE. Affirmed.

Montgomery, Hall & Young, for appellant.
Sullivan & Rait, conira.

SEDGWICK, J.

The plaintiff was employed by the defendant in its
butter factory in Omaha. He was injured by the explo-
sion of a steam trap, and brought this action to recover
damages. The jury rendered a verdict in his favor for
$3,000, and from the judgment entered thereon the
defendant has appealed.

The defendant, in the manufacture and sale of butter
and ice cream, occupied a three-story building with base-
ment, and employed an engineer, fireman, butter-makers
and other workmen. The plaintiff was employed in
what was called a “churn room.” The accident com-
plained of occurred in what was called the “boiler room.”
In this latter room there is a trap or basin which is
connected with cast iron pipes with the boiler, and also
by similar pipes with the public sewer. It is used for
“draining or blowing off the boiler.” In so using it, the
engineer opens the valves in the boiler and permits the
steam and water to pass into the pipe, and thence to the
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sewer. The trap is covered by a circular steel or cast-
iron plate two or three feet in diameter and an inch in
thickness, secured to the trap by bolts which are set
in the concrete floor. When the accident occurred, the
plaintiff was in the boiler room, and had just finished
eating his lunch and was standing near the trap. In
the absence of the engineer, the fireman, as appears to
have been his custom under such circumstances, opened
the valves communicating with the trap, and the explo-
‘sion occurred, causing the plaintiff’s injury. The plain-
tiff alleges that the fireman “did negligently and reck-
lessly open the blow-off valves and cocks of the boiler
and permitted great quantities of steam and water under
enormous pressure to pass from the boiler into said
basin,” which caused the explosion. The defendant
insists that the verdict and judgment are not supported
by the evidence.

1. It is said that the plaintiff “while in the trap room
eating his lunch was a mere licensee, and, there being
no proof of wanton or wilful injury to him by appellant
or its fireman, appellee cannot recover.” The churn
room where the plaintiff worked was cold and not a
suitable place for resting and lunching during the noon
hour. A few months before the accident happened it
had been the custom.of the workmen, generally, to use
the boiler room for this purpose, but the company had
prepared another room on the floor above, which room
was at the time of the accident more generally used by
the employees. The closets for the use of the men, how-
ever, were in the boiler room, and these were being used
generally at the time of the accident. The men were
supposed to go into the boiler room to use these closets,
and the plaintiff was not a mere licensee in so doing.
The engineer testified that the men were not expected
to remain in the boiler room during the noon hour, and
that he had so instructed the plaintiff, and had fre-
quently directed him not to remain in the boiler room for
eating his lunch. The defendant’s foreman testified
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that he had mnever given the men such orders, and the
plaintiff positively denied that he had ever received any
such directions. Under this conflicting evidence, the
jury might have found that the plaintiff was not violat-
ing any rules of the company in remaining in the boiler
room during the lunch hour, and that he was not a mere
licensee therein.

2. The allegation of the plaintiff that the fireman,
Reisberg, knew that the plaintiff was in the trap room
at the time that the accident occurred is not supported
by the evidence. The fireman testified positively that
he had no such knowledge or notice, and there appears
to be no direct evidence that he did. The fireman, how-
ever, was bound to know, and the evidence indicates that
he did know, that the closets in the boiler room were
designed for the use of the men and that they were so
used, and that it was reasonable to expect that the men
might probably be in the boiler room at any time. It
is not therefore necessary that he should know at that
particular time that this plaintiff might be exposed to
danger by his carelessness.

3. The principal question in this case is whether there
© is sufficient evidence from which the jury might find
negligence on the part of the fireman, Reisberg, in open-
ing the valves and allowing the steam to escape in the
trap in the manner in which he did. The evidence shows
that this trap was suitable and properly constructed in
the ordinary manner, and had been continuously in use
for some time, but its construction, as above stated, con-
clusively shows that it was not intended to sustain the
force of the full boiler pressure, and was incapable of
doing so; if submitted to such pressure, there must nec-
essarily be an explosion. It appears that there were
steam and water-pressure guages upon the boiler, but
these were so located that they could not be seen by the
person operating the steam valve. The custom was that
another person should watch these guages while the
steam was being admitted to the trap, but this custom
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was not always observed. On this occasion, the engineer
being absent, the fireman undertook to “blow off” the
boiler. It appears that he had done this at other times
in the engineer’s absence. The evidence shows that he
had some experience in taking care of and operating the
boiler, but he had been but a short time in that employ-
ment, and was not an experienced engineer. The plain-
tiff contends that not to have.another person watching
the gauges and notifying the operator of dangers was in
itself negligence. It may be that a skilled engineer in
operating the valves could, from his experience, judge
the pressure he was causing upon the steam trap with
sufficient accuracy to avoid danger of an explosion. If
the jury so found, they might still consider that to allow
an inexperienced man to operate these valves without
another to observe the guages, and without means of
knowing the dangerous pressure upon the steam trap,
was negligence. It cannot be said that there is such a
failure of evidence as to require the court to determine
this point as a question of law.

4. In the eighth instruction the court told the jury:
“You are instructed that a workman, during the hours
of his service, whether at the noon hour, or hour of work,
while at such places as is usual for such employees as
he was, had a right to rely upon the fact that the em-
ployer will take every reasonable precaution looking to
the safeguarding of such places as safe places to be.”
It is said that this is wrong, because the law “only
requires reasonable care and prudence in providing a
safe place.” It is perhaps not usual to use the word
“every” in such instruction, and the language suggested
in the brief is more accurate. Construing the instruc-
tions together, they so define negligence and reasonable
and ordinary prudence that it seems impossible that the
jury could have been misled by the instruction com-
plained of. In the fifth instruction the jury were told:
“By ‘negligence’ is meant the doing of some act, under
the circumstances surrounding the accident involved
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which a man of ordinary prudence would not have done;
or it is the failure to do some act or take some precau-
tion which a man of ordinary prudence would have done
or taken under the circumstances.”” And it is also said
in this instruction: “By ‘ordinary care’ is meant that
amount or degree of care which common prudence and
a proper regard for one’s own safety or the safety of
others would require under the circumstances.” The
issue as to the defendant’s negligence was plainly and
properly stated to the jury.

5. The physician who treated the plaintiff after the
accident was, while upon the witness stand, questioned
by the defendant as to statements that he had heard the
plaintiff make, a short time before the trial, in regard
to his injuries. This was objected to as calling for a
privileged communication, and the objection was sus-
tained. This ruling is complained of, and it is said that
the relation of physician and patient had terminated a
long time before the statements of plaintiff which it was
sought to prove, and that therefore the question was not
privileged. It appears that two other physicians em-
ployed by the defendant were examining the plaintiff,
and the plaintif’s former physician was called in by
these others. The plaintiff still regarded him as his
physician, and objected to his assisting the physicians
employed by the defendant in obtaining evidence. The
two other physicians testified to what took place upon
their examination, and the trial court seems to have con-
sidered that in making statements to his former physi-
cian the plaintiff still regarded those statements as con-
fidential. We do not think that there was such an abuse
of discretion on the part of the trial court in this ruling
as to require a reversal of the judgment.

6. Tt is said that the verdict for $3,000 is more than
the evidence will sustain. There was some conflict in
the evidence as to the extent of the plaintiff’s injuries
and as to the probability that they are permanent. It is
conceded that the plaintiff was badly scalded by the
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steam; that he was rendered uncouscious, and was for
several days confined in a hospital. There was also
substantial evidence that his hearing and his eyesight
were both seriously injured, and that at the time of the
trial, which was about a year after the accident, he was
still suffering from the effects of the injury. There is
no mathematical rule by which such damages can be
computed. The matter is peculiarly within the province
of the jury, and, when the evidence is conflicting, this
court cannot interfere with the verdict of the jury, unless
upon the whole evidence the verdict is clearly wrong.
We have not found any sufficient error in the record
requiring reversal, and the judgment of the district
court is
‘AFFIRMED.
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IN THE

SUPREME COURT OF NEBRASKA

JANUARY TERM, 1912,

STATB, EX REL. LoUIS HUTTER, SR., APPELLEE, V. PAPILLION
DRAINAGE DISTRICT ET AL., APPELLANTS.

FEp JANUARY 3,1912. No. 17,177.

OPINION on motion for rehearing of case reported in
89 Neb. 808. Rehearing dewied.

Per CURIAM.

The respondent’s brief in support of its motion for a
rehearing has been supplemented by several instructive
briefs filed by friends of the court. These briefs con-
tain many contentions not theretofore presented in this
court or in the district court. Had they been seasonably
made, a more extended opinion would have been written.

Our judgment is predicated upon the narrow question
of law discussed at the bar and in the original briefs and
considered in our opinion. We have not foreclosed the
questions for the first time presented in these briefs, but -
will be free in a proper case to consider and determine
them, uninfluenced by the opinion in the case at bar.

Upon more mature reflection, we are inclined to the
view that the evidence of public necessity therefor Is
insufficient to justify the writ, so far as Adams, Jeffer-
son and Monroe streets are concerned. Our opinion is
therefore modified to that extent, and the judgment of
the district court, in so far as it directs the bridging of
the drainage ditch at the point where it intercepts those
streets, is not approved. The judgment of the district
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court is affirmed, in so far as it directs the respondent to
construct a bridge with proper approaches at the point
where its ditch intersects Addition street, but, in so far
as it grants further relief, is reversed, and the petitions
to that extent are dismissed without prejudice to another
application should the facts justify.
The motion for a rehearing is
DEN1mD.,

JOHN G. JACOBS BT AL., APPELLEES, V. FRED L. GOODRICH,
APPELLANT,

Frep JAaNvary 3,1912, No. 16,558,

1. Appeal: CoNFLICTING EVIDENCE. There is no controlling question of
law involved in this case. The evidence was conflicting. The
cause was submitted to the trial jury on proper instructions. A
verdict was returned in favor of plaintiffs. Where the evidence
is conflicting, it is the province of the jury to decide questions of
fact, and a reviewing court cannot interfere.

2. Boundaries: ESTABLISHMENT. Where the evidence shows without
conflict that all government and plat monuments within the busi-
ness district of the city of O. have been lost or destroyed and
none of them can be found, that the curbstones along the streets,
having been established by legal authority, are the only safe
monuments by which engineers and surveyors can be guided, and
that the custom of using them as such monuments, as the only
available ones, has been adopted in such city, good faith measure-
ments from them by disinterested engineers and surveyors will
not be held invalid.

APPEAL from the district court for Douglas county:
GEORGE A. DAY, JUDGE. Affirmed.

E. C. Page, for appellant,
Hugh A. Myers, contra.

ReEsg, C. J.
This is an action in ejectment for a strip of ground
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a few inches in width and 32 feet in length in the rear
of block 138, in the city of Omaha. Plaintiffs are the
owners of the west third of lot 3, in said block, and de-
fendant is the owner of the middle third thereof, each
being 22 feet in width. On the 24th day of July, 1369,
the then owners of the two parcels of land entered into
an agreement that the wall of a building to be erected on
the middle third of said lot should be upon the dividing
line between the two holdings, one-half thereof on each
side, the wall to be used as a party wall when a building
should be erected by the other on the opposite side. The
building then under contemplation was constructed, ex-
tending a depth of about 80 feet. A building was con-
structed upon the other lot, of about 100 feet depth.
The lots are 132 feet in length. The partition wall was
used, without dispute or misunderstanding, the whole
100 feet. In 1907 defendant made an addition to his
100-foot building, extending back to the alley, a distance
of 32 feet. In extending the wall this distance, it is
claimed by plaintiffs that the wall was so placed as to
encroach upon their lot. A jury trial was had, when a
verdict was rendered finding that “the defendant unlaw-
fully occupies with a wall the following described prop-
erty belonging to said plaintiffs, to wit: Beginning at a
point at the southeast corner of the west one-third of
lot three (3), block one hundred and thirty-eight (138),
city of Omaha, thence north running 32 feet to the old
Jacobs’ wall, thence west 8} inches, thence running
south 32 feet, thence east 11 inches to place of beginning;
and that plaintiifs are the owners of said property and
entitled to the possession of the same.” A motion for a
new trial was filed, overruled, and judgment rendered
upon the verdict. Defendant appeals.

There is no distinct question of law involved in the
case. TFrom the record, it seems to have been tried with
due care by the presiding judge and counsel represent-
ing the parties. There being no abstract of the record
required, the case is submitted upon the bill of exceptions



480 NEBRASKA REPORTS. [Vor. 90

Jacobs v. Goodrich.

and transcript, all of which we have carefully read.
While the witnesses all appear to have testified with the
utmost candor, yet the evidence is conflicting on practi-
cally every material point. Some objection is made as to
the method of locating the boundaries of the lots by the
engineers and surveyors who sought to locate the line
between the lots. This arises out of the fact that the
curbstones on TFourteenth and Fifteenth streets were
taken as the monuments from which distances should be
computed. This applies principally to Fifteenth street.
The evidence shows heyond any question that all the
government monuments in the business part of the city
have long since been lost and destroyed, and that it is,
and has been for years, the practice and custom of en-
gineers and surveyors to accept the curbstones as the
only monuments which could be found or on which reli-
ance could be placed. As said by some of the witnesses,
“they were all the monuments they had for their guid-
ance. No stakes or plat monuments remain. The curb.
stones having heen established by lawful authority, they
probably constitute not only the best, but the only satis-
factory monuments.

The giving of onc instruction is assigned for error.
We have examined all the instructions given, and are
unable to discover any prejudicial error in them. They
seem to have been carefully prepared, and correctly state
the law.

While, had the cause been submitted to the writer
hereof as the trier of fact, the decision might not have
been as returned by the jury, yet, as they were the legiti-
mate triers of the facts, on the conflicting evidence we
must acknowledge our inability to change the result.

The judgment of the district court will therefore be

AFFIRMED.
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J. ARTHUR TILLSON, AMINISTRATOR, APPELLEE, V. CHESTER
HOLLOWAY, APPELLANT,

FILED JANUARY 3,1912. No. 16,691. !

1. Executors and Administrators: RIGHT To POSSESSION OF ASSETS:
EsectMENT. Under the provisions of section 202, ch. 23, Comp.
St. 1911 (Ann. St. 1911, sec. 5067), an executor or administrator
has the right to the possession of all the real estate and personal
property belonging to the estate of his decedent. In order to en-
force that right he may maintain ejectment against one without
title and wrongfully in possession.

2. Ejectment: ADMISSIBILITY OF EVIDENCE: PROBATE RECORDS. Where
a foreign-probated will is admitted to probate in this state by a
county court having jurisdiction of the subject matter, and from
which no appeal has been taken, the proceedings and decree of
the probating court are admissible in evidence in an action in
ejectment by the administrator of the estate of the devisee under
the will.

3. Wills: DEvises: VEsTiNG OF TITLE. Where lands, which a testator
had the power to dispose of by will, are devised to one who is in
life at the time of the decease of such testator, the devisee be-
comes vested with the title thereto, subject to the probating of
the will, in the absence. of debts, and the probating of the will
after the death of the devisee renders effectual the title in his or
her estate.

4. Ejectment: IssUEs: DETERMINATION. Where a defendant in an
ejectment suit pleads in his answer, and upon the trial offers evi-
dence tending to prove, his purchase of the land in dispute from
Ira Holloway, under whose will plaintiff claims, the payment of
the purchase price and possession under the contract of purchase,
it is error to decide the case without determining that issue.

ArPEAL from the district court for Buffalo county:
Bruno O. HOSTETLER, JUDGE. Reversed.

H. M. Sinclair and W. D. Oldham, for appellant.
J. Arthur Tillson and Fred A. Nye, contra.

REESE, C. J.

This is an action in ejectment for the possession of the
34 :
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northwest quarter and the west half of the northeast
quarter and the north half of the southwest quarter, all
in section 3, township 10 north, of range 14, in Buffalo
county. The action is prosecuted by plaintiff as admin-
istrator of the estate of Achsah Holloway, deceased.” In
addition to the demand for possession of the property, a
claim was made for the rents and profits during the
time the land was in the possession of defendant. The
answer consists of a general denial of the allegations of
the petition, with the averment that Achsah Holloway
was never the owner of the real estate in dispute; that
defendant is her son; that the land was originally pur-
chased from the Union Pacific Railroad Company by his
father, Ira Holloway, the husband of Achsali; that Ira
Holloway was thereafter indebted to defendant in the
sum of $5,500, and offered the land to defendant in part
payment of said indebtedness, which offer was accepted
by defendant, and in the year 1884 he went into posses-
sion of the land, and has retained the open, adverse and
exclusive possession thereof ever since, fencing and other-
wise improving it and claiming it as his own. It is
averred that Tra Holloway was-never a resident of this
state; that he lived in the state of Michigan, where he
died testate in 1887, leaving all his property to his wife
Achsah, but that the will was never probated in this
state during the lifetiine of Achsah Holloway; that there
are no debts against the estate of Achsah; that the estate
was possessed of a large quantity of personal property
of the amount and value of $10,000, in addition to which
the estate owned real estate of the value of $25,000, over
the title to which there was no controversy; that Achsah
never at any time claimed any interest in, or to own, the
real estate in dispute, but knew of, and acquiesced in,
the transaction had between her husband (defendant’s
father) and defendant, whereby the land was turned over
to defendant on the indebtedness of Ira Holloway. The
heirs of Ira and Achsah Holloway were not made parties
to the suit, nor is there any prayer for affirmative relief.
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The reply is, in effect, a general denial of the allegations
of the answer. There was a jury trial, which resulted in
a verdict finding that plaintiff was entitled to the pos-
session of the land and for the sum of $1 against defend-
ant for the rents and profits thereof. After a motion for
a new trial was filed and overruled, judgment was ren-
dered in accordance with the verdict. Defendant ap-
peals.

The points of law presented will be disposed of in the
order presented in defendant’s brief. It is ingisted that
the petition does not contain allegations sufficient to con-
stitute a cause of action. This question was raised at
the beginning of the trial by a demurrer ore tenus and
an objection to the introduction of any evidence. This
contention is based upon the fact that it is mot alleged
in the petition that plaintiff has a legal estate in the
land, but is suing only as administrator, without an aver-
ment that the estate is insolvent. While as a general
proposition it is true, as contended by defendant, that in
an action in ejectment it is mnecessary to allege that
plaintiff has a legal estate in the land, the possession of
which is sought (code, sec. 626), it seems that section
202, ch. 23, Comp. St. 1911 (Ann. St. 1911, sec. 5067),
has changed the rule so far as executors and administra-
tors are concerned. This section gives the right to the
possession of all real as well as personal estate of a
decedent to executors and administrators, and we have
held that ejectment could be maintained by them.
Dundas v. Carson, 27 Neb. 634; Carson v. Dundas, 39
Neb. 503. Tt is true we held in Cooley v. Jansen, 54 Neb.
33, that the right of an administrator to the possession
of the real estate of his decedent arises from its being
subject to the payment of the debts of the estate, which
was correct as to the cause from which the right arises,
and that a homestead right was not affected by the
statute, but that it did not do away with the express
provision of the statute above cited. Under that statute
he is entitled to the possession of nonexempt property.
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If he is entitled to such possession, the law furnishes a
remmedy against a disseizor, which is by ejectment.

In 1 Woerner, American Law of Administration (2d
ed.) see. 293, it is said: “Where, under the statute or a
testamentary provision, the executor or administrator
is put in charge of the real as well as of the personal
estate, any action necessary to protect the same against
wrongdoers, or to recover damages for injuries thereto,
including ejectment for possession, must lie in favor of
" such executor or administrator.” See, also, 2 Woerner,
American Law of Administration (2d ed.) sec. 837. It
is true, as contended by defendant, that the legal title
belonging to an intestate estate descends to the heir
subject to the payment of debts; but, under the statute,
it is equally clear that the right of possession is in the
administrator until his administration is closed. This,
however, is subject to the higher rights of an equitable
owner, in the absence of proof that there are creditors- of
the estate whose equitable claims to the property take
precedence over that of the equitable owner of the land.
Koslowski v. Newman, 74 Neb. 704. The property in-
volvéd in that case was personal property, but the same
principle must be applied to real estate. Emery v.
Darling, 50 Ohio St. 160,

The will of Ira Holloway, by which his estate, “both
real and personal,” was. devised and bequeathed to
Achsah Holloway, his wife, which was duly admitted to
probate in the proper court of Michigan, and afterward
probated in Buffalo county, was admitted in evidence
over the objection of defendant. The contention against
the admission of this evidence is founded upon two rea-
sons: (1) That this plaintiff, who signed the petition
for its probate, had no authority to do so, and therefore
the proceedings for its admission to probate was of no
effect. (2) That the devisee under that will (Achsah
Holloway) having died before that time, neither she nor
her estate could take under the will.

As to the first contention, the petitioner was the ad-
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ministrator of the estate of Achsah Holloway in the state
of Michigan, and signed the petition for the probate of
the will of Ira Holloway, which devised and bequeathed
his property to her. There was no appeal from the action
of the county court in receiving and acting upon the peti-
tion and the admission of the will to probate in this state.
The county court had jurisdiction of the subject matter,
and its judgment cannot be collaterally attacked. Lar-
son v. Union P. R. Co., 70 Neb. 261.

As to the second contention, it is shown that the will
of Ira Holloway was duly admitted to probate in the state
of Michigan before the decease of Achsah. It is certainly
true, as claimed by defendant, that, in order that title
and the right of possession may be shown in a elaimant as
devisee under a will, the will under which the title is
asserted must be admitted to probate in order to its ad-
missibility as evidence. It is also true that the legal title
cannot vest in one deceased. It is conceded that, if a de-
visee die prior to the death of the testator, the estate, as
a general rule, lapses, and, unless otherwise provided in
the will, is intestate property. This, however, is subject
to the provisions of section 5016, Ann. 8t 1911, but which
is not important here. We have found no case holding
that, if the beneficiary under a will dies subsequent to
the death of a testator and before the will is probated, the
devised property thereby lapses. If a will is executed
in compliance with all the forms of law by one compe-
tent to make such will and the beneficiary survives the
testator, the title to the devised property vests in the sur-
viving devisee upon the death of the testator, but sub-
ject to the probating of the will, and, when so probated,
it speaks as of the time of the death of the testator.

In Babcock v. Collins, 60 Minn. 73, it is held that
where a foreign will was duly probated in the place of
domicile of the testator, and the executor, under a power
conferred in the will, sold the land in Minnesota, but
without the probate of the will in that state, the sale
would be sustained, if the will was probated subsequent
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to the sale, and that the probating would relate back to
the testator’s death and perfect the title. Page, Wills,
sec. 8356. It is said by the same author (sec. 358) that a
foreign will may be recorded (probated) even after liti-
gation upon the title to realty has been taken to the su-
preme court, and, when so recorded, will date back to tes-
tator’s death—citing Wells, Fargo & Co. v. Walsh, 88
Wis. 534; Carpenter v. Denoon, 29 Ohio St. 379.

In 1 Underhill, Wills, p. 437, sec. 324, it is said: «If
the gift (devise) vests on the death of the testator, it
will not lapse because of the death of the beneficiary be-
fore the time arrives for his enjoyment in possession.”
And in sec. 334 it is said: “The rule of lapse is not appli-
cable to a case of the death of a legatee after the death
of the testator. If the legacy has vested in the legatee,
and he is to receive more than an estate for his life, the
interest will not lapse upon his death, though that event
may take place before the interest has become vested in
possession,” as a remainder in fee, etc.

In Jersey v. Jersey, 146 Mich. 660, it was held that, in
the absence of provisions to the contrary in a will, a
legacy does not lapse by death of the legatee after that
of the testator before the probate of the will. See, also,
Traver v. Schell, 20 N. Y. 89; Price v. Watkins, 1 Dall.
(Pa.) *8; Schouler, Executors (3d ed.) sec. 467.

We therefore conclude that the title to the real estate
of Ira Holloway in this state was vested in Achsah Hollo-
way during her lifetime, subject to the probating of his
will in this state, and that her decease before the will was
probated here did not divest her estate of that title. In
arriving at this conclusion, we have not overlooked sec-
tion 5008, Ann. St. 1911, which provides: “No will shall
be effectual to pass either real or personal estate, unless
it shall have been duly proved and allowed in the probate
court as provided in this chapter, or on appeal in the dis-
trict court; and the probate of the will of real or per-
sonal estate as above mentioned shall be conclusive as to
its due execution.” It is evident from the provisions of
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this section that the purpose of the legislature was to
require the probating of the will before it would be
“effectual” to pass the estate of record, but that it does
not go to the extent of preventing the vesting of title, sub-
ject to such probate, for we held in Walton v. Ambler,
29 Neb. 626, that a failure to probate in Nebraska an
Towa will devising lands in this state would not preclude
a devisee under the will from disposing of his interest in
Nebraska lands, and that he would be bound thereby. It
must be apparent that the probating in this state of a for-
eign-probated will is largely for the purpose of perpetu-
ating the evidence of an already vested estate. There
was no error in the admission in evidence of the record of
the probating of the will.

As we have seen, defendant presented an equitable de-
fense to the action, and in support of which evidence was
introduced. By the fourth instruction given by the court
the jury were told that their verdict should be “for the
plaintiff on the first cause of action, unless defendant
satisfies you by a preponderance of the evidence that he
has been for a period of ten years in the open, notorious,
exclusive and adverse possession of the premises, under
a claim of ownership against all persons.” This instruc-
tion excluded defendant’s contention that, during the
lifetime of Ira Holloway, he had purchased the land from
Tra, had paid the price therefor by the cancelation of cer-
tain indebtedness held against Ira, and had taken and held
possession under said purchase. The defendant was en-
titled to have this issue submitted to the jury, or, if plain-
tiff's contention that, being an equitable defense, it was
for the court to decide is correct, the record should show
affirmatively that the issue was passed upon by the court
and a finding made of the facts as in any other case in
equity, or that the question was submitted to the jury
for an advisory verdict upon special findings. No such
action is shown by the record.

The court having failed to submit the question to the
jury, or to render any decision thereon, the cause will



488 NEBRASKA REPORTS. [VoL. 90

Nebraska Transfer Co. v. Chicago, B. & Q. R. Qo.

have to be remanded for further proceedings, which is
done,
REVERSED.

NEBRASKA TRANSFER CoMPANY, APPELLER, V. CHICAGO,
BURLINGTON & QUINCY RAILROAD COMPANY, APPEL-
LANT.

FILED JANUARY 3,1912. No. 16,581.

1. Railroads: DEMURRAGE. A railroad company engaged in'intersta.te
commerce may charge and collect demurrage or car service
charges in accordance with its tariff schedules, rules and regula-
tions, filed with and approved by the interstate commerce com-
mission, on cars used in interstate shipments, where the consignee
fails to unload and releage them within 48 hours, free time, after
nolice of arrival and tender of the shipments to such consignee,
or the one charged with th. duty of unloading such cars.

2, The fact that neither the consignee nor the one

charged with the duty of unloading is able to receive and unload
the cars within 48 hours, free time, after notice of their arrival
will not relieve the consignee of the obligation to pay such service
charges.

3. Trial: DirECTING VERDICT. Where .the evidence on the trial in the
district court is not conflicting, and reasonable minds cannot
differ as to the conclusion to be derived therefrom, it is the duty
of the court, when requested, to direct a verdict in accordance
with such conclugion.

APPEAL from the distriet court for Douglas county: -
GEORGE A. DAY, JupeE. Reversed.

James E. Kelby and Arthur R. Wells, for appellant.

T. W. Blackburn, contra.

BARNES, J,

Action to recover demurrage charges collected from
the plaintiff on certain cars of sugar transported by the
defendant railroad company from refineries located in
states other than Nebraska, consigned to and received by
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the Russell Brokerage Company at Omaha, in the months
of October and November, 1907.

It appears that the plaintiff, the Nebraska Transfer
Company, had the contract for unloading and storing the
sugar, and paid the charges in question, which it claims
were unlawfully exacted, and thereafter brought this ac-
tion to recover the money so paid. The petition alleged
the corporate capa’city of the plaintiff and the defendant,
and the facts upon which the recovery was sought werc
stated therein, as follows: “(5) That in the perform-
ance of its obligations to its customers, being the con-
signees of the said Chicago, Burlington & Quincy
Railroad Company, it did at divers times receive from
the Chicago, Burlington & Quincy Railroad cars loaded
with freight to the number of 56, and did with all speed
unload said 56 cars from the track and switches of said
defendant corporation. But that the said defendant
corporation, without any authority of law, as a condition
of the delivery of the cars to this plaintiff, required this
plaintiff to pay to the defendant the sum of $409 in ex-
cess of the freight charges claimed by the defendant to
be the just and proper charges, based upon the legal and
established rate and classification under schedules pub-
lished by said defendant; said defendant representing to
said plaintiff that said sum of money, to wit, $409, was due
and owing from this plainfiff to the defendant as demur-
rage on said cars, the said defendant well knowing that
no such sum, or any part thereof, was due from this
plaintiff to the said defendant, and the said defendant,
with the purpose of creating a claim or liability for said
demurrage, failed and neglected to deliver to said plain-
tiff the cars as they were received from the consignor by
the defendant, so that the plaintiff should have to unload
not to exceed two cars per day, but, instead, forced upon
this plaintiff from 7 to 12 cars per day and within such
short intervals as to make it impossible for this plaintiff
to unload all of said cars within 48 hours after thelr
arrival in Omaha.”
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The defendant, by its answer, admitted the introduc-
tory paragraphs of the petition, and further admitted
that the plaintiff was entitled to receive and have a re-
fund of the demurrage charges assessed upon certain
cars, which were described by numbers in the answer,
ameunting to $12 in all, which sum the defendant offered
and tendered to pay to the plaintiff before the action was
begun, and offered to confess judgment in plaintiffs
favor for that amount. The defendant’s answer to para-
graph 5 of the petition, which is quoted above, admitted
that it did at divers times receive and transport over its
lines and deliver to the plaintiff cars loaded with freight,
and that it collected from the plaintiff demurrage or car
service charges upon certain of said cars, which demur-
rage or car service charges were the legal and usual
charges therefor, and were justly and lawfully due and
owing to the defendant upon said ears from the con-
signees thereof, except the sum of $12, and denied each’
and every other allegation contained in that paragraph,
ey<ept those expressly admitted. Defendant also denied
each and every of the allegations contained in the petition,
other than those expressly admitted, and specially de-
nied that it owed the plaintiff the sum of $409, or any
other sum, except the said sum of $12. For further an-
swer, the defendant challenged the jurisdiction of the
court by suitable and proper allegations, which were, in
substance, that it was a common carrier engaged in inter-
state commerce, and owned and was operating a line of
railroad between points in the state of Nebraska and
points in the states of Colorado, Iowa, Illinois, and other
states, and alleged that as such common carrier it was
subject to the act of congress approved February 4, 1887,
entitled “An act to regulate commerce,” and the acts
amendatory thereof and supplemental thereto; that all of
the shipments mentioned in the plaintiffs petition were
interstate shipments, and were transported from points
outside of the state of Nebraska to the city of Omaha, in
the state of Nebraska; that the rates of charges and the
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terms and conditions upon which the shipments were re-
ceived and transported by the defendant, and the
amount of the demurrage or car service charges that
should be assessed thereon, and the terms and conditions
upon which they were assessed, became due, were fixed and
determined by the tariffs, rules and classifications of the
defendant which had been published and filed with the
interstate commerce commission at and before the time
said shipments were received and transported; that the
rights of common carriers and shippers in such cases
were regulated and determined by the acts of congress
relating to interstate commerce; that by said acts of
congress the interstate commerce commission is vested
with sole and exclusive jurisdiction to hear and deter-
mine the complaint made by the plaintiff in this action,
and to award reparation therefor, in case it should ap-
pear that said charges were not legally assessed and
collected, and this court and the courts of the state of
Nebraska have no jurisdiction to hear and determine this
controversy. Defendant prayed for a judgment against
the plaintiff for costs.

. Upon the issues thus joined, the cause was tried to a
jury in the district court for Douglas county. At the
close of all of the evidence, defendant moved the court to
direct a verdict for the plaintiff for $12, for which sum
the defendant had theretofore offered to confess judg-
ment. The motion was overruled, and the defendant ex-
cepted. The cause was then submitted to thejury, and
a verdict for the plaintiff for $170.24 was returned.
Judgment was rendered thereom, and the defendant has
appealed. -

It is contended that the evidence does not sustain the
judgment, and therefore the district court erred in over-
ruling the defendant’s motion to direct the verdict. The
record discloses that on the trial the plaintiff abandoned
the right of recovery ‘on all but six cars of sugar, which
it was contended defendant negligently placed and al-
Jowed to remain upon a certain storage track in order to
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create a demurrage or service charge against the plain-
tiff.

The evidence on which plaintiff relied for a recovery
and to support the judgment was given by its president,
and is quoted in its brief as follows: “Q. With these ex-
hibits before you, and any other papers that you may have
to refresh your recollection, can you state when these
cars were delivered to you, or notice given you that they
were ready? A. Yes, sir. Q. You may state when. A,
They were delivered on the team tracks of the Burlington
on the 26th" day of November, 1907. Q. How soon were
they unloaded? A. They were unloaded the following
day. They were either unloaded or reconsigned. They
may not have been all unloaded the following day. Q.
They were disposed of as far as you were concerned? A.
Yes, sir. Q. Have you ever been refunded any part of
this $109? A. No, sir. Q. Calling vour attention to
the Rock Island car No. 30,695, have you any personal
recollection with reference to that car, Mr. Magaret?
A. Yes, sir. Q. What is it? A. That car was never un-
loaded here, but it was reconsigned. Tt was sent to
Rochester, Minnesota. Q. Did you pay any demur-
rage on that car? A. The refinevies paid $31 on it,
and it was charged back to our account and deducted
at the time of settlement. Q. Did you pay that $31°?
A. Yes, sir. Q. You may relate when you received
notice that that car was available to you. A. We
reconsigned that car immediately upon being advised
that it had arrived. Q. State to the jury what you
mean by reconsigned. A. Shipped it on. Billed it out
and shipped it to Rochester, Minnesota. Q. Have you
ever been refunded that $31? A. No, sir.

As opposed to this testimony, it was shown by the de-
fendant, without dispute, that notice of the arrival of
each one of the cars in question, including car No. 30,695,
was given by telephone to the Russell Brokerage Com-
pany, the consignee, on the day they arrived in Omaha.
As to car No. 30,695, John Holmes, who was the chief
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clerk in the defendant’s freight office at Omaha, testified
that on October 28, 1907, notice was given by him by
telephone to the Russell Brokerage Company, the ‘con-
signee, that the car had arrived, and this was followed at
once by a postal card notice of that fact. It appears that
plaintiff had a private track and warehouse situated
upon the Union Pacific road, where it was engaged in
unloading and storing cars of sugar for the consignee.
VWitness Holmes further testified that that car was at
once delivered to the Union Pacific Railroad Company to
be placed on plaintiff’s private track; that it was returned
to the defendant because the plaintiff’s track was full of
cars which they were then engaged in unloading, and it
could not be placed thereon. The defendant then at-
tempted to place the car on what is called the “team
track,” where the plaintiff was also engaged in unload-
ing cars of sugar, but that track was full, and it was
impossible to place the car there; that defendant was
{hen compelled to place the car on its storage track; that
when plaintiff was in condition to receive it, which was
on the 28th day of November, 1907, it was then placed
on the team track; that it was not unloaded at Omabha,
hut was then reconsigned and forwarded to Sioux City.
This testimony was not disputed by any one, and its
truthfulness is not challenged.

As to the other five cars, defendant’s witnesses testified
that notice was given both by telephone and by postal
card to the brokerage company at the time each car ar-
rived in Omaha; that they were then delivered to the
Union Pacific company to be placed on plaintiff’s private
track for unloading; that the track was full of other
cars which plaintiff was engaged at that time in unload-
ing, and there was no room upon their private track for
them; that thereafter the cars were immediately returned
by the Union Pacific Railroad Company to the defend-
ant; that the defendant at once attempted to place them
upon its team track, where the plaintiff was also engaged
in unloading and storing car-loads of sugar for the brok-
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erage company; that the team track was full, and the
cars could not be placed upon it; that thereupon they
placed them with car No. 30,695 upon the storage track,
and they remained there until the plaintiff was ready to
receive and unload them, when they were promptly
placed upon the team track. This testimony is also un-
disputed, and its truthfulness is in no manner challenged.

The record further discloses that Mr. Magaret, the
president of the plaintiff company, upon his eross-exam-
ination testified as follows: “Q. The way you handled
this sugar business ordinarily would be to have the cars
delivered on your private side-track at your warehouse,
would it not? A. We had some delivered there and
some delivered on the team tracks. (). Until your pri-
vate side-track was filled with cars and no more could be
sent there, did you undertake to unload any cars on the
team track? A. It was not a matter of our tracks being
full at the warehouse, it was a matter of not having room
at the warehouse, so we rented another warehouse that
was not on the tracks, and because of the team tracks be-
ing near by that warchouse we had tlhe cars set there. Q.
During all this period of which you have been testifying,
while this demurrage was accruing, did you have your full
force working unloading cars? A. Yes, sir. Q. Were
there enough cars of sugar on the team tracks all the
time to keep your forces all busy? A. Well, I do not
know what you mean by all the time. Q. I do not mean
Sundays or nights, but I mean during the working
hours of week days. A. During what period? Q. Well,
this period you have been complaining about, when there
were s0 many cars there, from the 25th to the 28th of
October, and immediately before and after that. A. Yes;
I think there were some cars on the team tracks there all
the time. Q. For you to unload? A. Yes, sir. Q. Now,
you were not using those team tracks alone? Other con-
signees were unloading there all the time, and had cars
there for unloading? A. I presume so. Q. They were a
part of the public team tracks of the Burlington company
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at Omaha for the general public use, were they not? A.
I think so, I am not sure that they were all, but— Q.
You did mnot claim any right to use those tracks other
than any other person having business with the company
bad of the same kind? A. No. Q. Now, referring to the
five cars which are covered by the receipts, exhibits 1, 2,
3, 4 and 5, I think you paid $109 on them. I call your at-
tention to the fact that all of these bills are made out to
the Russell Brokerage Company, are they not? A. Yes, sir.
Q. And the bills in each case were made out to that com-
pany because that was the consignee of the cars?- A. I
presume so. Q. And you are unable to say from your
knowledge that notice was or was not given to the Russell
Brokerage Company of the time of arrival of those cars,
at a time which would start the car service charges to
running, or at the times shown by these bills? A. T have
no way of knowing what notice was given the Russell
Brokerage Company. * * * Q. Do you know that at
_the time these cars arrived, or shortly before, the Union
Pacific had served notice upon the Burlington that it
would receive no more cars for your private track, for the
reason that it was full? A. I do not know about that. Q.
Don’t you know that was a fact? A. The tracks were
full at the warehouse some part of the time, but the Bur-
lington had notice to deliver any cars that were refused
by the Union Pacific to their team tracks, and that they
would be unloaded at the team tracks. Q. Did you ever
at any time make any request upon Mr. Holmes, or any
one connected with the local freight office, to have any
cars set upon the team tracks, when that request was not
complied with within a reasonable time? A. I do not
know about that. * * * Q. Were you, during this
same time, receiving cars of sugar vie other railroad lines
to be unloaded? A. Yes, sir. Q. And that took part of
your forces? A. We had an extra force of men at
this warehouse up here, we hired considerable extra help,
both teams and men.” Herbert C. Kohn, who had charge
of the Russell Drokerage Company's business at that
time, testified that he had made no effort to find out
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whether or not his company received notice of the arrival
of car No. 30,695, which contained a shipment of sugar
from Port Costa, and was reconsigned on the 28th day of
November, and sent on to Sioux City.

It thus appears that the defendant’s evidence in rela-
tion to the arrival, the notice of the arrival, and the un-
loading of the six cars in question was in no way dis-
puted. Defendant also introduced in evidence its pub-
lished schedules of tariff rates, rules and regulations
adopted by the Western Car Service Association, of which
it was a member, and approved by the interstate com-
merce commission, from which it appears that the de-
fendant was required to charge and collect from shippers-
or consignees the demurrage or car service charges in
question, and, had the defendant neglected to collect such
charges, it would have been subject to prosecution for
granting rebates to, or making discriminations in favor
of, the consignee in this case.

Finally, it should be observed that the plaintiff alleged,
in substance, and the evidence shows, that it could only
unload from two to three cars a day; that all of the time
for which the service charges were made there were from
three to fifteen cars of sugar ready to be unloaded upon
the team tacks. It therefore follows that to hold defend-
ant’s right to collect those charges dependent upon its
having placed the cars in question upon the team track
before November 28, 1907, would, in effect, require the
doing of an impossible, useless, and vain thing.

From the foregoing it scems clear that the evidence was
insufficient to sustain the judgment complained of, and
the trial court erred in refusing to direct a verdict as
requested by the defendant at the close of all of the tes-
timony. Having arrived at this conclusion, it is un-
nccessary for us to consider or determine the jurisdic-
tional question.

For the foregoing reasons, the judgment of the district
court is reversed and the cause is remanded for further
proceedings in accordance with this opinion.

' REVERSED.
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Sibley & Davis v. Rodgers.

S1BLEY & DAVIS, APPELLEE, V. WILLIAM RODGERS,
APPELLANT.

F1Lep JANUARY 3,1912. No. 16,589.

1. Appeal: CONFLICTING EvIDENCE: LIiMITATIONS. Where the statute of
limitations is pleaded as a defense to an action on a promissory
note, and that question is submitted to the jury upon conflicting
evidence, under proper instructions, a court of review will not
disturb the verdict.

: Nores: CONSIDERATION: EVIDENCE. Where a defendant pleads
a total failure of consideration as a defense to an action on a
promissory note, and his evidence at most tends to prove only
a partial failure of consideration, it is not error to refuse to
submit that defense to the jury.

ArpeAL from the district court for Amntelope county:
ANSON A. WELCH, JUDGE. Affirmed.

J. B, 8mith, for appellant.
F. L. Putney and 0. A. Williams, contra.

BARNES, J.

Action on a promissory note, which was dated Decem-
ber 31, 1902, and due one year from the date thereof. The
petition was in the usual form, with an additional allega-
tion that the defendant had paid $5 on the note, which
was indorsed thereon, within five years next before the
commencement of the action. The defendant, by his an-
swer, admitted the execution of the note, denied that any
payment had been made thereon, and alleged that the
noted sued on was given for the purchase of a wagon,
which was warranted in every respect by the plaintiff
to the defendant “as being a good wagon, both as to ma-
terial and workmanship; but said wagon proved to be
worthless for the purpose for which it was intended, and
a source of expense to the defendant, and the plaintiff
neglected and refused to repair or fix the same, or to re-
place it by a new wagon, as he had agreed to do, in case

35 )
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the defendant found that the said wagon was faulty in
any respect, although often requested by the defendant
80 to do, and therefore this defendant has received no
valuable consideration whatever, save and except the said
worthless wagon, and that the plaintiff has wholly
neglected and refused to comply with said conditions of
his warranty of said wagon.” Plaintiff, by the reply, ad-
witted that the note was given for the purchase price of
a wagon, alleged that the wagon was warranted as to
material and workmanship for one year only, and denied
all of the other allegations of the answer. The cause was
tried in the district court for Antelope county upon the
issues thus presented. The plaintiff had the verdict and
judgment, and the defendant has appealed.

Contention is made that the verdict is not sustained
by the evidence, and that the court erred in not submit-
ting the question of the failure of consideration to the
jury. From a careful examination of the record, it ap-
pears that counsel for the defendant, in framing his
answer, adopted the theory of his clieni that there was a
total failure of consideration for the note in suit, and
relied upon that fact as one of his defenses, A reading
of the bill of exceptions discloses that the defendant’s
evidence did not support that theory. The testimony,
when construed most favorably to the defendant’s con-
tentions, tends to show that the boxing of one wheel of
the wagon was found to be cracked some few months
after defendant purchased it. But his own witnesses tes-
tified that he used the wagon in the ordinary way; that at
one time he took a load of about 50 bushels of shelled
corn to the market with it, and continued to use it for
general purposes until about the 1st of April, 1907, when
he had it repaired by a wheelwright, who testified that
he put in a new axletree, part of the skein and boxing,
and reset the spokes to the wheel, and set the tires; that,
notwithstanding more than four years had elapsed after
defendant purchased the wagon, the wheelwright found
no other defects in it. Defendant made no claim for cost
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of repairs, and it appears that the plaintiff offered to al-
low him a credit of $7 therefor if he would pay the balance
of the note. This he refused to do.

With the evidence in the condition above indicated,
the district court submitted the question of the statute
of limitations to the jury under proper instructions. This
was the only defense upon which there was any conflict
in the evidence, and upon this question the jury found
for the plaintiff.

It seems clear from the whole record that the defend-
ant had a fair trial, and, being unable to show a failure
of consideration, which was one of his principal defenses,
judgment was properly rendered against him.

Finding no error in the record, the judgment of the
district court is

AFFIRMED.

ARMSTRONG CLOTHING COMPANY, APPELLEE, V. JAMES A.
Bo0GGS, APPELLANT,

FI1LED JANUARY 3,1912. No. 16,591,

1. Parent and Child: LIABILITY OF PARENT. Ordinarily a father is not
liable to pay for clothing purchased by his minor son. But where
such purchases are made with the father’s knowledge and consent,
and his conduct is such that the seller may reasonably infer that
the father authorized them, he may be held liable therefor.

9. Evidence: BOOKS OF ACCOUNT: ADMISSIBILITY. An account kept by
a tradesman in a book called a looseleaf ledger, shown to be
his book of original entries, and which contains many successive
charges against the defendant and other persons, made in the
usual course of business and at the time the transactions oc-
curred, upon being properly verified as provided by section 346 of
the code, may be admitted in evidence as a book account.

APPEAL from the district court for Lancaster county:
LiNcoLN Frost, JUDGE. Affirmed.
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W. C. Frampton, for appellant.

George A. Adams, conira.

BARNES, J.

Action to recover a balance on account for clothing
sold and delivered to defendant and his minor son. The
petition was the ordinary declaration to recover a balance
due on an assigned account. The defendant for his an-
swer denied that he had purchased any goods whatever
from the plaintiff that were not paid for, or that he is in-
debted to the plaintiff for any goods sold and delivered
to him whatever. Defendant admitted that his son, Glen
Boggs, was a minor, and denied that his son purchased
any goods from the plaintiff or its assignors with his
knowledge or consent, and denied each and every allega-
tion of.the petition not admitted by the answer. Upon
those issues the cause was tried to a jury. The plaintiff
had the verdict and judgment, and the defendant has ap-
pealed. :

It appears that the defendant had an open account
with the B. L. Paine Clothing Company of Lincoln, Ne-
braska, for goods sold and delivered to him and other
members of his family, on which from time to time he
made partial payments. The B. L. Paine Clothing Com-
pany sold and assigned the account to its successor in
business, the Adams, Farquhar, O’Neill Company, doing
business under the name of the Sterling Clothing Com-
pany; and the last named company sold, assigned and
delivered the account to the plaintiff. It further appears
that the defendant and his minor sons purchased cloth-
ing on credit from time to time from the firm above
named, which was charged to his account in what is called
a loose leaf ledger, which was the book of original entries,
and the only one in which the accounts with defendant
and other purchasers were kept; that the defendant made
partial payments on the account from time to time until
the balance due thereon was reduced to $44.85; that there-
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after he refused to make any further payments, and
thereupon this suit was brought.

Appellant contends that the evidence was insufficient
to support the verdict, and that the motion by which he
requested the district court to instruct the jury to return
a verdict in his favor should have been sustained, for the
reason that a parent is not liable for goods sold to a
minor, and that the defendant was under no legal obliga-
tion to pay for them. This contention, as an abstract
proposition of law, is probably sound, but to this general
rule there are certain exceptions, one of which is that if
the father has knowledge that goods are being purchased,
and he suffers them to be purchased, retained and used
by his minor son under such circumstances and in such a
manner as to give the seller the right to infer that he
would be responsible and would pay for them, then in
such a case he is liable therefor. _

In the case at bar the evidence discloses without dis-
pute that the plaintiff and the members of his family on
the 12th day of November, 1906, began to purchase cloth-
ing of the B. L. Paine Clothing Company, and thereafter
until the 27th day of December, 1907, purchased such ar-
ticles on credit from time to time; that defendant had
knowledge of said purchases, made no objection thereto
until some time thereafter, and now makes no objection
to any particular item of the account; that he made pay-
ments on the account at different times in different sums,
amounting in all to $115.55, and there was a balance due
upon the account of $44.85, with interest thereon, at the
time this action was commenced. It is true that the de-
fendant testified that at one time he told the manager
of the company that he would not be responsible for the
debts of his minor son; but he was unable to say when
this conversation occurred. While, on the other hand,
the plaintiff produced evidence tending to show that the
defendant had at different times promised to pay the ac-
count. Upon this evidence the trial court submitted the
question of the defendant’s liability to the jury, under
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proper instructions, and that question was resolved
against him. Therefore, on this branch of the case, it is
sufficient to say that, if the evidence is to be believed, the
verdict of the jury should be sustained.

Defendant also strenuously contends that the district
court erred in receiving the assigned book account in evi-
dence over his objections; and it is argued that it was
not admissible as a book account under the provisions of
section 346 of the code. It appears, however, that be-
fore this evidence was received it was shown by compe-
tent testimony that the loose leaf ledger in which the
items of account in question were entered was the orig-
inal and only book of accounts kept by the plaintiff and
his assignors; that it contained many successive charges
by the B. L. Paine Clothing Company and its successors
against the defendant, entered from time to time in the
ordinary course of business. It was shown that the deal-
ings were continuous, not only with the defendant, but

“ with other persons, and such dealings were entered in the
same book; that the entries were made at the time the
transactions occurred. Finally, the account was verified
by plaintiff’s head salesman, who had held that position
with the plaintiff and its predecessor and assignors for
many years, including the time when the goods in question
were purchased. This witness also testified that he saw
many of the charges made, that they were all in the hand-
writing of the bookkeeper, and were correct. It was fur-
ther shown that at the time of the trial the residence of the
bookkeeper was not known, and the plaintiff was unable
to procure her testimony. It therefore seems clear that
the testimony relating to the book account, the manner
in which it was kept, and the verification thereof, was
sufficient to make it competent evidence in this case.

From a careful examination of the record and bill of
exceptions, it appears that the cause was fairly tried;
that it was submitted to the jury under proper instruc-
tions; and, finding no reversible error in the record, the
judgment of the district court ig

AFFIRMED,
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Duval v. Johnson.

HARVEY M. DUVAL ET AL., APPELLANTS, V. JOSEPH JOHN-
SON ET AL., APPELLEES.

Frep JaNuary 3,1912, No. 16,613.

1. Judgment: VaLDITY: CONSTRUCTIVE SERVICE. Where, in an action
to foreclose a tax lien brought against a nonresident, neither the
record nor the files in the case furnish proof that a notice for
constructive service was ever published, a judgment in such
proceedings is subject to collateral attack.

: RECITALS IN JUDGMENT. A recital in the judgment
that “the court finds that due and legal notice of.the- filing and
pendency of this action was given the defendants” will not supply
the lack of the facts necessary to confer jurisdiction.

'APPEAL from the district court for Keya Paha county:
JaMEs J. HARRINGTON, JUDGE. Reversed.

Harvey M. Duval, Ross Amspoker and J. A. Douglas,
for appellants.

Lear & Lear, contra.

LETTON, J.

This action was brought to quiet the title to certain
real estate. Plaintiffs allege that they are the owners,
and that the defendants are in possession of the premises
claiming by virtue of a sheriff’s deed issued in certain
void proceedings to foreclose a tax lien on the property.
The defendants answered by general denial and a plea
of title under the decree of foreclosure, and prayed
afirmative relief. The court found that Lyman G. Blair,
plaintiffs’ grantor, was divested of his title by the fore-
closure, and that the quitclaim deed to the plaintiffs from
him constituted a cloud upon the defendants’ title. The
judgment dismissed the plaintiffs’ petition and quieted
the title in the defendants.

The only point relied upon by plaintiffs for reversal
ig that in the tax foreclosure suit the court was without
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jurisdiction, for the reason that the record therein does
not show that any service of summons was had or service
by publication made upon Blair. At the trial plaintiffs
offered in evidence a quitclaim deed from Blair and
rested. The defendants called C. A. Ripley, who was
clerk of the district court in October, 1901. He identified
the appearance docket kept at that time, and testified
that William Skinner, then the owner and publisher of
the Springfield Herald, signed a receipt, which was writ-
ten on the page of the docket under the title of the fore-
closure case, for “printer’s fee in this case, $10.” The
witness testified that this was in payment of the publi-
cation of notice by constructive service to nonresidents,
and that the custom was that the affidavit of service “in.
variably would be filed before receiving his fees.” The
same docket also shows a similar receipt dated Novem-
ber 13, 1901, in the same case, “fee for sale notice, $9.”
No notice to defendants or proof of its publication ap-
pears in the files or in the record. It is shown that Skin-
ner had the contract for printing all legal notices in con-
nection with tax foreclosures by the county. The
appearance docket shows the following papers were filed
in the case: DI-tition, affidavit, lis pendens, decree, copy
of appraisal, return to appraisal, order of sale, proof of
publication of sale, confirmation. The clerk further tes-
tifies that it was his custom to note upon the appearance
docket the filing of each instrument at the time it was
filed ; that there is no mention on the appearance docket of
the filing of any proof of publication of notice to nonresi-
dent defendants; that in no other case are papers in the
files which are not noted in the appearance docket ; that he
has no personal recollection as to whether any such proof
was filed in that case; that there were a large number of
tax foreclosure cases at this time; that Mr. Skinner would
bring the notices, of which there were usually from 10 to
20, and he entered them in the appearance docket and put
them in the files of the cases; and that it was his practice
to examine the files and see if the affidavit of publication







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































