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Hart v. Village of Ainsyvorth.

JAMES H. HART ET AL., APPELLEES, V. VILLAGE OF AINS-
WORTH, APPELLANT, .

Fuep Mav 23, 1911. No. 16,473.

Municipal Corporations: Prarren LAND: VACATION oF PLAT: STREETS:
REVERSION. When the recorded plat of an addition to a village,
or some definite part thereof, has been duly vacated by a written
instrument declaring the same to be vacated, duly executed, and
recorded as the statute provides, and none of the streets laid out
or described in such plat is a public highway laid out according
to law, and no rights or privileges of other proprietors in said
plat are abridged or destroyed, such vacation of the plat divests
all public rights in the streets shown therein, and such vacated
streets are the property of the proprietors of the adjoining lots.

APPEAL from the district court for Brown county:
WiLLiam H. WESTOVER, JUDGE. Affirmed.

William M. Ely, for appellant,
A. W. Secattergood, contra,

SEDGWICK, J.

The plaintiffs brought this action in the district court
for Brown county to quiet their title to certain’lands in the
defendant village. There was a general demurrer to the
petition, which was overruled, and, the defendant refusing
to plead further, a decree was entered for the plaintiffs.
The defendant has appealed.

The petition alleges that in 1884 one Nannie J. Osborne,
who was unmarried, “made, executed, acknowledged and
recorded her certain town plat whereby she laid out and
platted a portion of land (describing it) into an addition
to the village of Ainsworth, to be called and known as
‘Osborne’s Third addition’ to said village,” and that these
plaintiffs were the owners of all the lots in certain blocks
of said plat on the 18th day of November, 1908, and on
that day duly vacated the same. The petition also alleges
the vacation as the statute provides may be done, and that
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the plaintiffs have been in the exclusive possession of the
said lands, including the streets, for more than ten years
prior to the commencement of the action, and that during
that time none of the streets in question have ever been
traveled or worked in any manner by the village, but have
been occupied by the plaintiffs for agricultural purposes,
and the defendants now claim to own the said streets, and
have destroyed the plaintiffs’ fence around the lands de-
scribed and threaten to destroy it as often as it shall be
built. No question is made as to the form of the action,
and there is no controversy between the parties, except as
to the ownership of the streets shown upon a platted addi-
tion to a village, which plat has been duly vacated by all
of the lot owners.

1t is contended by the defendant that, when the plat of
an addition to a village is made and recorded, the village
becomes the absolute owner of the streets shown upon the
plat, and, if a plat is duly vacated under the provision of .
the statute, the village is the owner of the streets. Sec-
tion 106, art. I, ch. 14, Comp. St. 1909, provides: “The ac-
knowledgment and recording of such plat is equivalent to
a deed in fee simple of such portion of the premises platted
as is on such plat set apart for streets or other public
use, or as is thereon dedicated to charitable, religious, or
educational purposes.” The following sections provide
for vacating plats: Section 108. “Any such plat may be
vacated by the proprietors thereof at any time before the
sale of any lots therein, by a written instrument declar-
ing the same to be vacated, duly executed, acknowledged,
or proved and recorded in the same office with the plat to
be vacated; and the execution and recording of such writ-
ing shall operate to destroy the force and effect of the
recording of the plat so vacated, and to divest all public
rights in the streets, alleys, commons, and public grounds
laid out or desecribed in such plat. And in cases where
any lots have been sold, the plat may be vacated, as herein
provided, by all the owners of lots in such plat joining in
the execution of the writing aforesaid.” Section 109.
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“Any part of a plat may be vacated under the provisions
and subject to the conditions of this chapter; provided,
such vacating does not abridge or destroy any of the
rights and privileges of other proprietors in said plat;
and provided, further, that nothing contained in this
section shall authorize the closing or obstructing of any
public highway laid out according to law.” Section 110.
“When any part of a plat shall be vacated as aforesaid, the
proprietors of the lots so vacated may inclose the streets,
alleys, and public grounds adjoining said lots in equal
proportion.” The provisions of these sections seem to be
plain. When any lots have been sold, the owners of the
lots, if they all join, may vacate the plat in the same way
that the original proprietor might have done, and the
execution and recording of the writing vacating the plat
by the proprietors “shall operate to destroy the force and
effect of the recording of the plat so vacated, and to divest
all public rights in the strects, alleys, commons, and public
grounds laid out or described in such plat.” Any part
of a plat may be vacated in the same way by all
of the owners of the lots, and the only restriction on
“so doing is that such vacation will not abridge or destroy
any of the rights or privileges of any other proprietors in-
said plat, and must not close or obstruct “any public
highway laid out according to law.” Tt is further pro-
vided that after the plat has been so vacated the pro-
prietors of the lots “may inclose the streets, alleys, and
public grounds adjoining said lots in equal proportion.”
These provisions of the statute are clear and certain, and
provide that when the plat is properly vacated the streets
and alleys belong to the lot owners, except public high-
ways laid out according to law.

As we have already seen, the petition plainly alleges
that none of these streets are public highways or have
been laid out or used as such. There would therefore be
no apparent difficulty in the case, if it were not for the
decision of this court in Krueger v. Jenkins, 59 Neb. 641,
which is quoted and approved in City of Wahoo v. Netha-
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way, 78 Neb. 54, and another provision of the statute in
regard to streets in cities and villages which is cited in
those opinions. Section 77, art. I, ch. 14, Comp. St. 1899,
provides: “The city shall have power by ordinance to
sell and convey all public squares, streets, and alleys
within the cities or villages,” with a proviso in regard
to objections that may be made by parties who are in-
terested. This statute is referred to in Krucger v. Jen-
kins, supre, and it is said in the opinion: “They own in
fee simple the streets, alleys, and other public places with-
in their corporate limits. See Comp. St. 1899, ch. 14,
art. I, secs. 104, 106. They may maintain ejectment to
recover possession of them, they may, speaking generally,
vacate them either in whole or part. The right is even
given to sell and dispose of them, and apply the money de-
rived from the sale to any legitimate municipal purposes.”
The action was by a landowner to enjoin the county
commissioners from appropriating a certain piece of land
for road purposes, and the question was whether the
landowner could acquire a right to the land by adverse
possession and occupancy for more than ten years. It
was decided that she could so acquire the right to the
land, and, to distinguish that case from former decisions
in which it had been held that cities and villages were
“gubject to the operation of the statute of limitations,”
the court called attention to the difference in the statutes
in regard to the rights of the public in streets in cities
and villages and the statutes in regard to those rights in
public roads outside of cities and villages. It was not
necessary in that case to determine the force and effect
of the various statutes in regard to the title to streets in
cities and villages. It must also be considered that the
statute in the case referred to relates to streets as such;
that is, as public highways in the city or village, and
not to such as are only nominal streets designated in the
plats but never used as public highways. The sections of
the statutes quoted in this opinion are continued by the
same designation in the Compiled Statutes of 1909. Cities
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and villages may lay out and open new streets, and for
that purpose may purchase lands. "They also may vacate
streets and alleys. When they have purchased lands for
such purpose or streets have been duly opened and have
become thoroughfares, the statute protects the title which
the city or village has so acquired. The vacation of the
plat shall not “authorize the closing or obstructing of any
public highway laid out according to law.” Questions
might arise upon these statutes as to ownership of vacated
streets that are not presented by this record. In this case
it does not appear whether the lands platted were within,
or ever became a part of, the village. It does appear that
none of the streets designated upon the plat had ever been
~accepted by the village, or used as a street. In such case
the plat may be vacated, all owners of the lots joining,
and such vacation operates “to destroy the force and effect
of the recording of the plat so vacated, and to divest all
public rights in the streets,” and the proprietors of the
lots “may inclose the streets * * * adjoining said lots
in equal proportion.” If there were streets in this va-
cated plat that had been opened as such and were in use
by the gemeral public, it might be necessary to consider
the apparent conflict in these statutes and to determine
the rights of the public in such thoroughfares. No such
condition, however, is presented in this case.

We think, therefore, that the petition states a cause of
action, and that the judgment is correct. It is therefore

AFFIRMED.

NEWTON D. HEILMAN ET AL., APPELLEES, V. SAMUEL
REITZ ET AL., APPELLANTS,

Fep Juxe 13,1911, No. 16,400,

1. Wills: ConsTRUCTION. In construing the provisions of a will, the
following rules must be adhered to: First, if the will is am-
biguous, the law favors the heir in preference to one not related
to the testator by blood; second, heirs will not be disinherited by
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conjecture, but only by express words or necessary implication;
third, actual disposition of the estate to another person is neces-
sary to deprive the heir of the property of his ancestor.

2. The will of the testator gave to his widow two-
fifths of the net income of his estate during her life. It directed
that after her death the property of the estate be sold by trus-
tees and the proceeds divided among his three heirs and four
church corporations, each taking one-seventh. This was all that
was bequeathed to them by the will Under this bequest they
were entitled to nothing more. The threefiiths of the net in-
come of the estate was not mentioned in the will nor bequeathed
to any person or corporation. Held, That it descended to the
widow and heirs under the statute as intestate property, each
taking one-fourth thereof.

APPEAL from the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Reversed with directions.

Field, Ricketts & Ricketts, for appellants.

Tibbets & Anderson, Clark & Allen and George w.
Berge, contra.

Rersg, C. J.

Jonathan Reitz, a resident of Lancaster county, died
April 12, 1906, leaving as his widow the defendant Cath-
erine L. Reitz, and as his children and heirs at law the
defendants Samuel Reitz, David Reitz and Jonathan Reitz.
He was the owner of an estate of the value of about $20,-
000, which consisted of a farm of 320 acres of land, in Lan-
caster county, and his homestead of much less than $2,000
in value, in the village of Waverly, in said county, and
some personal property. On the 28th day of November,
1905, he executed his last will and testament, which after
his decease was duly admitted to probate by the county
court of Lancaster county. The will, with the exception
of the formal parts, is as follows:

«pirst. I direct that as soon after my decease as prac-
ticable my executors shall pay off and discharge all of my
indebtedness including my funeral expenses.
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“Second. I give, bequeath and devise to my wife, Cath-
erine L. Reitz, the exclusive use of the property located in
Waverly, Nebraska, which is now occupied by me and my
family as a homestead, during the period of her natural
life.

“Third. I furthermore give and. bequeath to my wife,
Catherine L. Reitz, two-fifths of the entiré net income of
all the remainder of the real estate of which I may die
seized, during the period of her natural life, the same to
be paid to her by my executors and trustees as hereinafter
provided.

“Fourth. After the payment of all my debts and obliga-
tions and costs and expenses of administration of my es-
tate from the proceeds of my personal property, I give and
bequeath to my said wife all of my household furniture and
one-fourth of the remainder of my personal property.

“Fifth. As soon after the death of my wife Catherine
L. Reitz as practicable, I direct that my executors and
trustees, hereafter named, make sale of all of my property
both real and personal, not heretofore disposed of, and
which may be at that time remaining, and convert the same
into cash, and for the purpose of accomplishing the provi-
sions herein made, I hereby authorize and empower my
said executors and trustees to give good and sufficient
warranty deeds conveying the said real estate to the pur-
chasers thereof, and to convey all and every title and in-
terest thereto which I would have a right to convey if I
were living,

“Sixth. After my said estate shall be turned into cash
as above set forth, I direct that the same shall be divided
into seven equal parts, and to each of the following named
parties and corporations I give, devise and bequeath one of
each equal parts, to wit: to my son Samuel Reitz, one part,
to my son David Reitz, one part, to my son Jonathan Reitz,
one part, to the Board of Church Extension of the General
Synod of the Evangelical Lutheran Church of the United
States, one part, to the Trustees of the Midland College at
Atchison, Kansas, one part, to the Board of Home Missions
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of the General Synod of the Evangelical Lutheran Church -
of the United States, one part, and to the Board of Foreign
Missions of the Evangelical Lutheran Church of the United
States, one part, and I direct that my executors and trus-
tees pay the said bequests as above provided.

“Seventh. Ior the purpose of carrying on the provisions
of this will T hereby name and appoint Newton D. Heil-
man and Samuel E. Heilman, of Lancaster county, Ne-
braska, as my executors and trustees, and give them full
power to act in all matters necessary for the carrying out
of said provisions.”

The persons nominated in the will as the executors quali-
fied and were duly appointed as such, settled up the estate,
made their final report, were discharged, and entered upon
their duties as trustees. In the management of the estate
quite a fund has accumulated, mostly from the rentals of
the farm, and which is in the hands of the trustees, with
_ the exception of the two-fifths thereof which has been paid
to the widow. The remaining three-fifths is claimed by
the heirs as a portion of the estate undisposed of by the
will, while the religious corporations named in the will in-
sist that the fund, with its increase, should remain in the
hands of the trustees until the decease of the widow, Cath-
erine L. Reitz, when it, with the proceeds of the sale of the
land, should be divided among the legatees named in the
sixth clause of the will. If no part of the fund belongs to
the legatees, other than the heirs, the heirs are entitled to
it as it accumulates, and are entitled to the immediate pay-
ment of what is now in the hands of the trustees. The
trustees being in doubt as to their duties, and for the pur-
pose of their protection and of obviating the necessity for
future litigation, filed their petition in the district court,
making all legatees and the widow parties to the suit, and
asking for a construction of the will and instructions as to
their duties. All defendants answered setting up their
claims, and making their demands in accordance with their
contentions. The cause was tried to the district court,
when a decree was entered finding generally in favor of
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plaintiffs and the legatees, other than the widow and heirs,
and against them. It was found that the trustees should
continue to hold the net income of the estate, less the
widow’s two-fifths, until the death of the widow, and upon
the happening of that event the fund should be divided
into 7 parts and distributed according to the terms of the
will. A decree was entered in accordance with the find-
ings. Samuel Reitz, David Reitz, Jonathan Reitz, and the
widow, Catherine L. Reitz, appeal.

At the time of the trial, which was in April, 1909, the
widow was said to be about 65 years of age, possibly a
little older. At the time of the death of her husband,
the testator, her age was probably about 62 years. Assum-
ing that she was in the enjoyment of normal health, her
life expectancy was about 13 years. It would not be con-
trary to mature for her to exceed that time by 5 to 10
years, or even longer. Three-fifths of the annual rental is
about $900 a year. At the time of the death of the widow,
assuming that she should die at the end of her expectancy
of life, the fund in the hands of the trustees would be not
far from $12,000, to say nothing of its increase from in-
vestment. If loaned out each year as it accumulated, at
the highest obtainable rate of Interest, upon good security,
it would, of course, be much more. There is no direct
provision in the will disposing of this fund, nor authority
to the trustees to invest it or cause it to increase by the
accumulation of interest. If the contention of the church
corporation legatees is the correct one, the trustees might,
so far as the provisions of the will direct, hold the money
in their possession until the death of the widow and the
subsequent sale of the real estate and the conversion of the
price into cash. There is no direct requirement that the
property be sold for cash, and it would be quite reasonable
that time should be given for the payment of a part of
the purchase price. There is no provision in the will re.
quiring the trustees to give bond or other security for the
faithful accounting of the fund by them, nor do we find
any direct provision for the possession and renting of the
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real estate by the trustees, except as might be inferred
from the clause requiring them to pay the two-fifths of the
net income thereof to the widow, and the general clause
at the closing part giving the executors and trustees “full
power to act in all matters necessary for the carrying out
of said provisions,” which we think must mean the pro-
visions requiring the sale of the property of the estate and
the divisior of the funds arising therefrom.

In considering the construction of wills, there are cer-
tain fundamental rules which should be adhered to: First.
If the will is ambiguous, the law favors the heir in prefer-
ence to one not related to the testator by blood. Pendleton
v. Larrabee, 62 Conn. 393; Downing v. Bain, 24 Ga. 372;
Miller v. Hirsch, 110 La. 259; Vail ». Vail, 10 Barb. (N.
Y.) 69; Mullarky v. Sullivan, 136 N. Y. 227; Bane v. Wick,
19 Ohio, 328; Davis v. Davis, 62 Ohio St. 411; Malone v.
Dobbins, 23 Pa. St. 296; Biddle’s Estate, 28 Pa. St. 59.
Second. Heirs will not be disinherited by conjecture, but
only by express words or necessary implication. Wilkins
v. Allen, 18 How. (U. 8.) 385; Wright v. Hicks, 12 Ga.
155; Young v. Quimby, 98 Me. 167; Leigh v. Savidge, 14
N. J. Eq. 124; Bane v. Wick, supra; Crane v. Doty, 1
Ohio St. 279; Bender v. Dietrick, 7 Watts & Serg. (Pa.)
984, Third. That actual disposition of the estate to an-
other person is necessary to deprive the heir of the property
of his ancestor. Wright v. Hicks, supra; Haralson v.
Redd, 15 Ga. 148; Bourke v. Boone, 94 Md. 472; Zimmer-
man v. Hafer, 81 Md. 347; Hurst v. Von De Veld, 158 Mo.
239; Schauber v. Jackson, 2 Wend. (N. Y.) 13; Hitch-
cock v. Hitchcock, 35 Pa. St. 393; 30 Am. & Eng. Ency.
Law (2d ed.) 668.

With these rules in mind, we proceed to consider the
provisions of the will. Two-fifths of the entire net in-
come of the real estate is bequeathed to the widow during
her life. (We do not deem it necessary to notice other be-
quests to her.) This is the only reference to the income
of the real estate, but it is apparent that the testator had
that income in mind. By the fifth clause of the will the
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executors are to “make sale” of all “property, both real
and personal,” remaining, and “convert the same into
cash, and for the purpose of accomplishing the provisions”
made in the will, and in order that this purpose might be
carried out, he gave authority to convey the real estate.
By this language it is not apparent that the testator was
considering the income of the real estate as a part of that
property. Indeed, it seems clear that he was not, as that
fund would be already in “cash” and no conversion would
be necessary. By the sixth clause it is provided that after
the estate “shall be turned into cash as above set forth”
(meaning as set forth in the fifth clause), “the same
(that is the cash resulting from the sale of property)
shall be divided into seven equal parts,” and one-seventh
part is to be given “to each of the following named parties
and corporations.” The “parties” named are the three
sons, Samuel, David and Jonathan, and the corporations
are the ecclesiastical corporations named. This disposes
of the fund arising from the sale of the property, but
nothing more. There is nothing in the will which by any
possible construction or implication gives to the church
corporations anything in excess of that named in the sixth
paragraph, and we cannot extend its provisions. A con-
sideration which appeals somewhat to the reason of the
writer is the fact that the testator had three sons and no
other lineal descendants. He gave to his wife two-fifths
of the income of the real estate. This left of that fund
three-fifths undisposed of. Without a knowledge of the
law of descent of personal property as it existed at that
time, it would seem reasonable that he may have sup-
posed that the three sons would receive each one-fifth,
which would dispose of the whole fund, and therefore did
not bequeath it to the church corporations. Whether the
failure to make a complete disposition of that fund was
an oversight of the testator, or of the scrivener who wrote
.the will, it is not necessary to inquire, as it seems clear
that the three-fifths were not bequeathed to any one, and
hence became intestate and descended to the testator’s
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heirs. By the law in force at the time of the death of the
testator the widow of a decedent took the same interest in
intestate property as a child of the intestate. The fund
under consideration not having been disposed of by the
will, and there being three children, she, with each, took
one-fourth of the three-fifths of the net fund, and to which
they are cntitled as soon as the amount is collected and
the shares can be ascertained, but subject to the payment
of taxes on the land, making repairs thereon, and the
necessary expense of administration.

Other questions, growing out of the application of the
income fund, as to the payment of taxes and making re-
pairs upon the homestead property, are presented, but as
that net fund belongs to the widow and heirs, she to have
two-fifths of the whole and one-fourth of the remaining
three-fifths, it is thought no other questions need be dis-
cussed or decided. The parties have presented very able
and exhaustive briefs upon the law of the construction of
wills, citing many cases, but in our view of the case it is
not deemed necessary to follow them, for the reasons
herein stated. It is not the belief of the writer that there
is any ambiguity in the will. The legatees not of the blood
can take only what is given them, either by express words
or necessary implication. The income of the land was not
bequeathed to them and therefore goes to the widow and
heirs; but, were we persuaded that there is any ambiguity,
we should still hold that, as the law favors the heirs, they
are entitled to have the fund follow the course prescribed
by statute.

The decree of the district court is reversed, and the
cause is remanded to that court, with directions to enter
a decree commanding the trustees to pay out of that fund,
first, the taxes and for repairs upon the property, from
which the fund arises, necessary to maintain it in the con-
dition in which it was at the time of the decease of the
testator, together with the costs and expenses of adminis-
tration; second, to pay the widow the two-fifths of the
net income as directed by the will; third, to pay to the
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widow and the heirs Samuel Reitz, David Reitz and Jona-
than Reitz, each, one-fourth of the remaining three-fifths
of the net income thereof; and that the costs of this pro-
ceeding be taxed to the Board of Church Extension of the
General Synod of the Evangelical Lutheran Church of the
United States, the Trustees of the Midland College at
Atchison, Kansas, the Board of Home Missions of the
General Synod of the Evangelical Lutheran Church of the
United States, and the Board of Foreign Missions of the
Evangelical Lutheran Church of the United States.

REVERSED,

GEORGE H. WHITESIDE, APPELLANT, V. ADAMS EXPRESS
COMPANY FET AL., APPELLEES,

FrLep Juwe 13,1911. No. 16,432,

1. Bailment: Loss BY BAmEE: LiABrLiTy. An applicant for licenge to
practice medicine in this state sent his diploma to the board of
health with request that a license issue to him. The diploma
was received by the secretaries, examined, passed upon favorably,
and, as was their custom, placed in a mailing case, properly
directed to the applicant, and delivered to the Adams Express
Company, one of the leading and responsible express transporta-
tion companies in the state, having an office at Lincoln, the point
of transmission, and at Superior, the place of delivery. The ap-
plicant had given no instructions as to the method of returning
the diploma to him, nor had he furnished any postage or other
funds to pay for its return. The method of transmission adopted
by the secretaries for the return of the diploma to the applicant
was the usual and customary method adopted by them for the
return of diplomas to applicants for license. The mailing case
wasg received by the applicant at the terminal point named in
the directions indorsed thereon, but the diploma was not therein,
and was lost. Held, That the selection of the carrier and the
delivery of the diploma to it for return was not actionable neg-
ligence on the part of the secretaries rendering them personally
liable in damages for the loss of the diploma.

2. Damages: INSTRUCTIONS: HARMLESS Error. In an action against
an express company for damages for the loss of a medical di-
ploma, the court properly instructed the jury, in substance, that,
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it they found by a preponderance of the evidence the diploma
was delivered to the express company for transmission and was
not delivered 1o the consignee, their verdict should be for the
plaintiff; but, if they did not so find, it should be for the defend-
anls. By another instruction they were informed that, if they
found in favor of the plaintiff, their verdict should be for an
amount merely nominal, “five (5) cents only.” The jury re-
turned a general verdict in favor of the defendan.s. Held, That
the latler instruction was erroneous, but, as the verdict was in
favor of defendants, the erroneous instruction could work no
prejudice to plaintiff,

3. Evidence: ApMIssisiLiTY. In an action pending against an express
company for the loss of a medical diploma delivered to it for
transmission, one of the attorneys for the defendant company
applied to the college which had issued the diploma for a du-
plicate copy to be furnished the plaintiff. The letter contained
gtatements that the diploma had been lost in transmission, was
of some value to its owner, etc. It was offered in evidence by
plaintiff as an admission of the defendant company. Held, That
it was properly excluded.

4, Witnesses: IMPEACHMENT: COLLATERAL ISSUE. The deposition of a
witness offered to disprove a voluntary immaterial collateral
statement of another witness in his deposition was properly ex-
cluded.

ArpEAL from the district court for Douglas county:
Howarp KENNEDY, JUDGE., A ffirmed.

John 0. Yeiser, for appellant.

Hoalleck F. Rose and Greene, Breckenridge & Matters,
contra.

REeEsE, C. J.

This action was instituted by plaintiff against the de-
fendant, the Adams Express Company and the secretaries
of the state board of health for damages alleged to have
been sustained by plaintiff by reason of the loss of his
medical diploma issued to him by Harvard college in the
year 1882. Separate answers were filed by the secretaries
and the express company. The secretaries, by their an-
swer, admit plaintiff’s graduation from Harvard college,
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and that he received his diploma as alleged in his petition.
The express company admits that plaintiff is a physician
duly admitted to practice in this state, but denies all other
allegations, except as to its own organization and exist-
ence. It is not deemed necessary to notice the pleadings
further at this time. A jury trial was had, in which it
was shown that plaintiff had such a diploma ; that he made
application to the secretaries for a license to practice
medicine, and, as required by their rules, he sent his
diploma to them ; that they passed favorably upon his ap-
plication, and, as they represent and allege, they delivered
the diploma, inclosed in a case, to the express company,
properly directed, for return to plaintiff at Superior,
Nebraska. It was shown that the case was received by
him at the office of destination; but, upon opening the
same it was empty, and, if the diploma had been placed
therein and delivered to the express company by the secre-
taries, it had been lost in transportation. It was never
afterwards found, although extensive search was made by
the express company and, to some extent, by the secre-
taries. If the testimony of plaintiff and the statement of
the express agent at Superior, that the diploma alleged
to have been lost was not in the roll or mailing case when
delivered to plaintiff by the defendant company, are true,
there must have been inexcusable negligence somewhere,
either on the part of the company, or the members of the
board of health, who assert that the diploma was inclosed
within the mailing case at the time the same was de-
livered to the express company. Each defendant, the
express company on one hand, and the board of secretaries
on the other, sought to exonerate itself, though apparently
working harmoniously, with the desire of placing the
blame upon the other.

At the close of the testimony, the court, on motion of
defendant secretaries, instructed the jury to return a ver-
dict in their favor, which was done, to which plaintiff ex-
cepted, and which is now assigned for error. We are not
prepared to say that this instruction should not have been
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given. Whatever the facts may have been, the evidence
does not show sufficient want of care to render them per-
sonally liable. In fact no want of care is shown. It is
true that they had no instruction from plaintiff to return
the diploma to him by express, but he had furnished no
postage for its return by mail, and it was the precaution-
ary custom of the board to return diplomas as soon as
examined in order to avoid their accumulation in the office
and the danger of loss. The express company was one of
the leading responsible common carriers of the state, with
offices in Lincoln and Superior, and it was not of itself
negligence to entrust the paper to that company for trans-
portation. They (the secretaries) received no fee or other
compensation for the custody or transmission of the di-
ploma. The manner of redelivery was not specified, no
direction having been given upon that subject, and a
compliance with the usages and customs of business at the
place where the bailment was made and terminated would
seem to be all that was required of them. 5 Cye. 201.

As would naturally be expected, the defendant company
denied having received the diploma, and sought to main-
tain this defense. Plaintiff sought to show that the
diploma was property of intrinsic value, and that the loss
thereof was a real damage to him, while the defendant
company sought to minimize that value. It appeared that
a certificate had been made by the college certifying that,
on the date shown in the records corresponding with the
date of the issuance of the diploma, such diploma, show-
ing the graduation of plaintiff, had been issued. - Aside
from the instruction directing the jury to return a verdict
in favor of the secretaries, the court gave the following
instructions to the jury:

No. 2. “You are instructed that if you ﬁnd by a pre-
ponderance of all the evidence that the diploma in con-
troversy was contained in the package which was de-
livered to the defendant, the Adams Express Company,
on August 6, 1903, at the time of such delivery, then your
verdict should be for the plamtlff and agamst the Adams

31
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Express Company. If you do not so find, then your verdict
should be for the defendants.”

No. 3. “You are instructed that if you find for the plain-
tiff you may assess his recovery, under the pleadings and
proof in this case, at an amount merely nominal, and that
your verdict should be for five (5) cents only.”

The verdict of the jury was a general finding for the
defendants.

The last of the above instructions is sharply criticised,
and we think with reason. There was some evidence show-
ing that such a document in the possession of one who
had earned it does have an actual intrinsic value. This
would seem to be especially true since it is made clearly
to appear that it is an inflexible rule of the college never
to issue a duplicate under any condition. But we do not
see that this instruction is before us for examination, for
the reason that under the first of said instructions the jury
found in favor of the defendants, which was, in effect,
that the diploma was not lost by the express company,
and therefore the question of its value and the amount of
damages becomes.an immaterial one.

The bill of exceptions is quite a volume and abounds in
objections to offered evidence, rulings thereon, and excep-
tions to such rulings. The assignments of error filed in
this court are that (1) the judgment is contrary to law;
(2) it is contrary to the evidence; (3) is not sustained by
the evidence; (4) the court erred in overruling the motion
for a new trial; (5) error in instructing the jury to re-
turn a verdict for nominal damages; (6) in dismissing the
case of each defendant; (7) “the court erred in each in-
stance it sustained objections to evidence offered by de-
fendant.” The seventh assignment is too vague and in-
definite to merit any attention here. Such has been the
law of this state during its whole history. 1 Neb. Syn.
Digest, p. 180 et seq. In the brief of plaintiff a page is
headed “Assignment of Errors,” in which the first, second,
third, sixth and seventh of the assignments filed with the -
record are omitted, and the following added: (1) The
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court erred in rejecting a letter by one of defendant’s at-
torneys to the Harvard officers “in which was made certain
admissions;” (2) in excluding evidence of one J. G. Green
with reference to the use of diplomas for display and ad-
vertisement; (3 and 4) verdict not sustained by evidence
and contrary to law; (5) in excluding testimony showing
difficulty of compelling issuance of duplicate diploma. The
giving of instructions to the jury is also assigned for error,
but this doubtless refers to the same as the sixth assign-
ment filed.

The letter referred to in the first above was written to
the college by one of the attorneys for the express com-
pany seeking the issuance of a duplicate diploma. It was
written after the suit was commenced, in which it is said
the plaintiff had sued the company for $20,000, copying
some of the averments of the petition, and stating that the
diploma had been delivered to the company, and that
plaintiff “claims he has never received it,” that the at-
torney understood how such a diploma might be an asset
to a practicing physician, that the company is asking for
a duplicate, that it had a moral right to do so, etc. This
letter was introduced as an admission of the fact of the
delivery of the diploma to defendant for its transmission
to plaintiff, its loss, and that it was of value. It was not
written for the purpose of use on the trial, nor in any way
giving direction to the procedure or influencing the action
of plaintiff, nor was there any statement that the attorney
had knowledge of the truth of what plaintiff claimed, nor
was it made for the purpose of dispensing with formal
proof of the facts claimed by plaintiff to exist. In 1
Greenleaf, Evidence (16th ed.) sec. 186, it is said that ad-
missions made by an attorney must be distinct and formal,
or such as are termed solemn admissions, made for the
express purpose of alleviating the stringency of some rule
of practice, or of dispensing with the formal proof of
some fact at the trial. Other admissions which are mere
matters of conversation with an attorney, though they re-
late to the facts in controversy, cannot be received in evi-
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dence against his client. See, also, Treadway v. 8. C. & St.
P. R. Co., 40 Ta. 526; Weeks, Attorneys at Law (2d ed.)
sec. 223. It is difficult to conceive, on principle, any dis-
tinetion between casual statements made to a third party
orally, and such as are contained in a letter like the one
presented, where the statement is incidentally made for the
purpose of accomplishing a legitimate purpose, not a part
of the real litigation. The letter was properly excluded.
As to the second ground, the deposition of one Dr.
Charles M. Green, in charge of the college of medicine at
-Harvard, was taken, and the question of the value of a
diploma was presented to him when he was asked, in sub-
stance, if a diploma was of any value to a physician? In
the course of his answer of some length he stated that
some liked to display their diplomas in their offices, when
he volunteered the remark (possibly to show his wisdom) :
“In the west they do; but in this part of the world a man
of any prominence would be ashamed to display his di-
ploma in his office ; would consider it a piece of poor taste.”
This would no doubt have been stricken out as an im-
material, voluntary statement displaying “poor taste;”
but, instead of adopting that course, plaintiff took the
deposition of Dr. Joseph G. Green, of Marblehead, Massa-
chusetts, a city of near 40,000 population, for the purpose
of disproving the statement of the other Green that such
was not the practice in that part of the world. The wit-
ness interviewed a great number of physicians in Marble-
head, and found that many of them did display their
diplomas, giving the names and street number of those
who exhibited the “poor taste” from the ill effects of which
the other Green had exonerated them. This was a col-
lateral question of no moment, and the court did right in
refusing to admit the deposition in evidence. Had plain-
tiff objected to the “poor taste” part of the deposition of
the other Green, his objection doubtless would have been
sustained.

While to the mind of the writer the result of the trial
was probably a miscarriage of justice, yet, no sufficient
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foundation having been laid for a reversal of the judg-
ment, it must be affirmed, which is done.
AFFIRMED.

GEORGE 8. BILL ET AL, APPELLANTS, V. L¥DIA WILLEY
SWIFT ET AL., APPELLEES.

Foep June 13,1911. No. 16,437,

Appeal: BuL oF ExcEpTIONS: CERTIFICATION. “The rule Is settled that
this court will, on its own motion, refuse to consider a document
appearing in the record and purporting to be a bill of exceptions’
when not authenticated as such by the certificate of the clerk
of the trial court.” &State Bank v. Bradstreet,-ante, p. 186.

APPEAL from the district court for Cheyenne county:
HANSON M., GRIMES, JUDGE. Affirmed.

Miles & McIntosh, for appellants,
Wilcox & Halligan, contra.

REESE, C. J.

This is an appeal from a decree of the district court for
Cheyenne county. The cause is said to have been tried
upon an agreed statement of facts. By the recitals in
‘the decree the cause was tried on the first day of May,
1909, on which day the decree was rendered. Forty days
were given in which to prepare and serve a bill of excep-
tions. On the 9th day of June, 1909, an additional 40 days
were given by the judge. What is said to be the stipula-
tion of facts is upon two sheets of paper. On another
sheet is the certificate of the reporter, the proof of service
of a bill of exceptions, and the allowance thereof signed
by the judge. None of these papers have been filed in the
office of the clerk of the district court, nor is there any
certificate by such clerk that the papers are the bill, either
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the original or a copy thereof, as required by statute, This
being true, we are left without any evidence that the bill
presented contains the evidence upon which the case was
tried .and decided. State Bank wv. Bradstreet, ante, p.
186.

We have examined the pleadings in the case, and find
the averments sufficient to sustain the decree, and must
presume that the findings of the court are supported by
the evidence, :

The decree of the district court is therefore

' AFFIRMED,

CHARLES MULLER, APPELLEE, V. WM, F. STOECKER CIGAR
COMPANY, APPELLANT,

Foep June 13,1911, No. 16,446.

1. Gaming: GaMBLING DEVICES: SLoT MacHINES. A slot machine so
operated that the operator placing a coin therein and taking a
chance on what will be the result of the deposit of the coin,
whether to win or to lose, is a gambling device.

2.

¢ InLEcAL BUSINESS: Sror MACHINES. A cigar store where
such machines are set up for the use of customers and are used
by them to the advantage of the proprietor of the store, either
by the winnings or the stimulation of the trade by the chance of
winning by the customer, is an illegal buéh_less.

3. Contracts: LEGALITY: RESCISSION: RECOVERY. A contract for the
purchase of a store and business where a part of the goods and
fixtures purchased consist of a number of siot machines kept in
use in the store for the purpose of gambling and thereby stimu-
lating and increasing the business is an illegal contract, and so
long as the same remains executory may be repudiated and re-
scinded, and money paid thereon may be recovered back by the
person paying the same.

4. Estoppel to be available as a defense to an action must be pleaded.

APPEAL from the district court for Douglas county:
Howarp KEXNNEDY, JUDGE. Affirmed.
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James W. Hamilton, for appellant.
A. S. Ritchie and Charles L. Fritscher, contra.

REESE, C. J.

This is an appeal from a judgment of the district court
for Douglas county. The facts as shown by the bill of
exceptions are substantially as follows: Plaintiff is a
young man, a former resident of the city of Omaha, and
at the time of entering into the contract, hereinafter de-
scribed, was about 24 years of age. On the 20th day of
November, 1903, the defendant, the Wm. . Stoecker Cigar
Company, was engaged in the business of wholesale and
retail dealers in cigars, tobacco and smokers’ articles, con-
ducting one wholesale and retail business and two other
retail stands in the city of Omaha, when plaintiff pur-
chased a half interest in the business, paying in advance
the sum of $500 in cash, when the parties entered into
the following written agreement: ‘“Omaha, Neb., Novem-
ber 20, 1905. Received by Wm. F. Stoecker as president
of the Wm. I. Stoecker Cigar Company from Chas.
Muller five hundred dollars ($500) earnest money to ap-
ply on purchase price of a one-half (4) interest in our
wholesale and retail cigar, tobacco and smokers’ articles
business. It is understood that the stock and fixtures
shall be figured at cost prices. Inventory to be taken not
later than December 1st, 1905, and the above deal com-
pleted not later than December 5th, 1905, otherwise the
above mentioned earnest money of five hundred dollars
($500) shall be forfeited. It is herewith mutually agreed
that each of us will devote our full time to the business.
If one of the parties hereto wishes to withdraw or sell
part of his holdings after the first of January, 1907, the
other party shall have the first right to buy such shares or

_holdings. Wm. F. Stoecker Cigar Co., W. I, Stoecker,
Prest. Chas. Muller.” The invoice was entered upon and
continued until completed some days later. In making
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the invoice a large number of devices known as slot ma-
chines were inventoried as a part of the stock. The num-
ber of those machines in the stores and in use is not clearly
shown, but there were probably about 20 of them. No
objection was made to them, and they were accepted by
plaintiff as a part of the stock of merchandise purchased
by him. The payment of the remainder of the purchase
price was, by mutual consent, deferred for some days,
owing to the absence from the city of plaintiff’s father,
whom plaintiff desired to consult, preferring that the
purchase should receive the approval of hig paternal an-
cestor before final payment. Tpon the return of plaintiff’s
father, who disapproved of the purchase, plaintiff refused
to complete the transaction, assigning as his reason there-
for that his father had other plans for him. He demanded
the return of the $500 paid. Defendant refused to comply
with the demand and insisted that plaintiff comply with
his contract.

Without entering upon a description of the slot ma-
chines in use in the business, we think it must be, and is,
conceded that they were all gambling devices, used prob-
ably not so much as yielding a revenue to the stores in
the way of winnings, but for the purpose of stimulating
trade, the purchasers preferring to take a chance of
heavier winnings rather than to buy goods directly at the
regular and established prices. While, in the long run, the
business may not have been so much the gainer from the
winnings proper, yet by allowing others to play the hazaxd
the sales were very much increased. That they were gam-
bling devices is clear enough. It is also apparent that
plaintiff offered no objection to them, and was in no way
conscience smitten, either at the time of the purchase, or
thereafter, until he learned by consultation with others
that he might avoid his-contract and recover back the
money paid upon the theary that the purchase of the slot
machines was against good morals and public policy, .
and which his then enlightened conscience could not with-
stand. He sued defendant for the return of the money
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paid, instituting his suit in the county court as “for money
had and received.” Such proceedings were had as resulted
in an appeal to the district court, where an amended pe-
tition was filed and in which is set out the whole trans-
action of the purchase of the half interest in the business,
the presence and use of slot machines as gambling de!
vices as a part of the purchase, the alleged illegality of the
contract, that the business of defendant was illegal and
unlawful, and that plaintiff was entitied to the repayment
of the $500, for which he asked judgment.

The answer of defendant sets up the contract of pur-
chase, the payment of the $500, the completion of the in-
voice, the promise by plaintiff to complete the transaction
by the payment of the remainder of the purchase price by a
date named, his failure to make the final payment, and
that during the whole time of the negotiations, the in-
voice, and the payment of . the $500, plaintiff well knew and
understood the character of all the stock and fixtures, and
the same was satisfactory to him. The reply is a general
denial. A jury trial was had, and upon the completion of
the evidence the court, on motion of plaintiff, gave the
jury a peremptory instruction to return a verdict in favor
of plaintiff for the full amount claimed, which was done,
and upon which judgment was rendered. Defendant ap-
peals.

The assignments of error are: (1) The verdict is not
sustained by sufficient evidence; (2) the verdict is con-
trary to law; (3) errors of law occurring at the trial; (4)
the court erred in sustaining the motion of the plaintift
directing the jury to return a verdict for the plaintiff;
(5) the court erred in giving the instructions directing
the jury to return the verdict for plaintiff; and (6) error
in overruling the motion for a new trial.

There is no evidence in the record of any improper ef-
fort on the part of defendant to induce plaintiff to make
the purchase of a half interest in the business. So far as
the evidence discloses, no criticism can be made upon the
conduct of defendant, its officers or agents, in the nego-
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tiations leading up to and including the execution of the
written contract, ahove set out, and the payment of the
$500. The evidence is also clear that in making the pur-
chase the plaintiff knew of the presence of the slot ma-
chines, the uses to which they were and would be applied,
and that he was purchasing a half interest in them, and
to which he offered no objection, and was entirely willing
to make the purchase. At the time of the purchase the
use of the slot machines was common in practically all
the cigar stores in the city of Omaha, as well as elsewhere,
and there seemed to be no thought among proprietors of
establishments owning them that their use was in viola-
tion of law, or was subject to condemnation. But these
considerations cannot enter into the case as controlling
the rights of the parties, hovever much the course pur-
sued by plaintiff may be condemned by fair-minded people
as showing a want of the proper conception of business
integrity. The contract of purchase was never executed.
Nothing was done subsequent to the payment of the $500
and the invoice. It does not appear that plaintiff entered
into possession, or took any part in the management of
the business. The slot machines were so operated that
the operator by placing his coin within and starting the
action of the machine stood to win or lose by a chance.
This constituted gambling and the machines gambling de-
vices. Lang v. Merwin, 99 Me. 486; Territory v. Jones.
14 N. M. 579, 99 Pac. 338, annotated in 20 L. R. A. n.
239. Tt would therefore follow that defendant’s business,
at least to the extent of the use of the slot machines, was
an illegal one. The machines constituted a part of the
stock purchased by plaintiff. Their use constituted a part
—an important part—of the carrying on of the business.
It must follow that the contract of purchase was an illegal
one. It seems to be the general holding of the courts that,
so long as an illegal contract remains executory and the
illegal purpose has not been put into operation, the one
who has paid money thereon to the other party may re-
pudiate the contract and recover back the money. Stover
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v. Flower, 120 Ia. 514, and cases there cited; McCall v.
Whalcy, 52 Tex. Civ. App. 646, 115 S, W. 659.

It is urged by defendant that plaintiff having first re-
pudiated the contract and demanded the repayment of the
$500, not upon the ground of the illegality of the contract,
but because his father so demanded, he cannot “mend his
hold” by afterward assigning the illegality of the contract
as his reason for his action, and that he is now estopped
to defend upon the latter ground. Without deciding
whether any estoppel could exist in this kind of a case,
we think it sufficient to say that no such estoppel is
pleaded in the answer. Iistoppel to be available must be
pleaded. 1. Neb. Syn. Digest, p. 1181,

We find no error in the record, and the judgment of
the district court is

AFFIRMED,
BARNES and SEDGWICK, JJ., dissenting.

We are unable to coneur in the majority opinion. While
there can be no doubt of the soundness of the conclusion
that a contract to do an illegal thing may be rescinded by
either party before it is completed, yet it is equally clear
that one who attempts to avail himself of that rule must
show that the contract which he seeks to rescind provides
for the doing of some illegal act. It seems to us that the
defendant failed to make such a showing. There is nothing
in the agreement. of sale or in the transactions which took
place between the plaintiff and defendant, as disclosed by
the record, which requires either party to do an illegal
thing. The contract did not require the use of slot ma-
chineg in the business after the sale to the plaintiff. He
was at liberty to insist on the discontinuance of their use
if such use was illegal, and the presumption is that their
use would have been discontinued. The machines in and
of themselves were harmless and could be legally sold. The
contract between the parties is a simple one, and, so far
as the substance of it is concerned, it is perfectly fair and
legitimate. It is true that the defendant stated in his
testimony as a justification of his past conduct in using
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the machines that all others engaged in the cigar business
did so, and that it had heen a necessary part of the busi-
ness, but it does not appear that when their use had been
declared illegal the defendant designed to continue such

use. The contract does not mention the slot machines. 1t
‘ simply appears in the evidence that there were such ma-
chines amongst the property and that they had been used
in the business, and it seems that their use theretofore had
not been considered unlawful by the defendant. After
the completion of the sale plaintiff would have had equal
authority with the defendant to control the manner of con-
ducting the business, and there is nothing in the agreement
that directly or indirectly binds either of them to continue
the business in the same manner in which it had been
transacted. There being no agreement in the contract
for the use of the slot machines in the business, the parties
did not agree to do an illegal thing, and we doubt whether
the law will presume that they contemplated such a
course. Even if they did at that time intend to use the
machines, there was no binding agreement that they
should continue to do so. The plaintiff could at any time
put a stop to it, and the presumption is that he would do
s0.

To our minds the record clearly shows that the plain-
tiff is trying dishomestly to avail himself of an after-
thought to avoid a perfectly legal contract which was en-
tered into by both parties in good faith, and that his real
reason for seeking a rescission and recovery of the money
paid to bind the bargain is that his father persuaded him
to engage in a different business at another place. No
presumption of the illegality of the contract should be
indulged in to enable him to recover the earnest money
paid, which, so far as the record discloses, was not more
than sufficient to indemnify the defendant for the inter-
ruption of his business and the time spent in taking the
inventory which was made at plaintiff’s request to ascer-
tain the amount he was to pay for a half interest in the
defendant’s cigar and tobacco business.
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To our minds the judgment of the district court was
wrong and should be reversed.

RosE, J., concurs in this dissent.

STATE, EX BEL. JACOB L. HERSHISER, APPELLEE, V. HOLT
COUNTY ET AL., APPELLANTS.

Frep June 13,1911, No. 16,449.

1. Judgment: ASSIGNMENT: RIGHTS OF AssigNEE. The assignee of a
judgment takes it gubject to all equities and rights which the
judgment debtor had against the judgment creditor before the
assignment.

9. Counties: JUDGMENT: ASSIGNMENT: SET-OFF. Where a claim against
a county was presented to the county board and rejected, and
from which an appeal was taken to the district court, where
plaintiff prevailed, it is within the power of the board, upon the
presentation of the judgment as a claim for allowance and the
jsguance of a warrant, to deduct from the amount due any
delinquent personal taxes due from the claimant, and that right
cannot be destroyed or taken away by the assignment of the
judgment.

. SErT-OFF. Section 4468, Ann. St. 1909, authorizing
county boards to plead unpaid delinquent taxes as an offset in a
suit against a county, is permigsive and does not deprive the
poard from dedicting the amount of the taxes due from a judg-
ment rendered in the district court on a claim rejected by them
when filed in the first instance.

3.

APPEAL from the district court for Holt county:
JamEs J. HARRINGTON, JUDGR. Reversed and dismissed.

Edward H. Whelan, for appellants.
R. R. Dickson, contra.

REESE, C. J.

Tor the years 1901 and 1902 the personal property taxes
levied against M. A. McCafferty amounted to $226.69.
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Prior to the 1st day of August, 1904, the said M. A. Me.
Cafferty filed her claim against the county of Holt with

- . the county board for damages resulting from the establish-

ment of a county road over and across her real estate in
said county. The claim was disallowed, when she appealed
to the district court, filing her appeal on the day named.
Such proceedings were had in that court as resulted in a
judgment in her favor against the county for the sum of
$200, which, with interest and costs, on or about the
13th day of March, 1908, amounted to $13.90 more than
the taxes, intérest and costs standing against her. On
the 11th day of February, 1908, she, for a valuable con-
sideration, transferred the judgment to the relator in this
case. He applied to the county board for the issuance to
him of a warrant on the county treasurer for the amount
due upon the judgment, when the board deducted the
amount owing for taxes and issued and tendered a county
warrant for the $13.90, the difference, and paid the taxes.
Relator, whom we will designate as plaintiff, brought his
suit in the district court for a mandamus against the offi-
cers of the county to compel the issuance of a warrant for
the whole amount due upon the face of the judgment,
without offsetting the taxes. Upon a trial to that court a
peremptory writ of mandamus was awarded. The county
appeals.

It is agreed by both parties to. the suit that the only
question involved and requiring a decision is whether or
not the county had the legal right to apply the unpaid
personal taxes of 1901 and 1902 as in satisfaction of the
judgment to the extent of the amount due, after the trans-
fer of the judgment to plaintiff. In other words, whether
the judgment so far partakes of the quality of negotiability
- as to permit its transfer so as to cut off the right of the
county to deduct the taxes due and unpaid. There is no
doubt that a judgment, as any chose in action, is assign-
able. There is no doubt that the assignee of a judgment
obtains no higher or greater right than his assignor had.
In 2 Freeman, Judgments (4th ed.) sec..427, it is said:
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“The assignee of a judgment receives the same subject to
all existing equities between the parties thereto; and it
is immaterial whether he had notice of these equities or
not. The assignee, by virtue of the assignment, occupic:
no better position than the judgment creditor would have
occupied, in the absence of any assignment. Hence, he
cannot deprive the debtor of the benefit of payments made
before receiving notice of the assignment, and of the ex-
istence of which the assignee was ignorant. The power
of the court to set off one judgment against another is not
terminated by an assignment. A purchaser and assignee
of a judgment, even for a valuable consideration, and
without notice, takes subject to a right of set-off existing
at the time of the assignment; for an assignee takes sub-
ject to all equitable as well as legal defenses which can
be urged against the assignor,” etc. A number of cases are
cited by the author in support of each proposition. True,
cases can be found holding the other way, some of which
are cited in the same section of Freeman; but it is be-
lieved that they depend upon special features which are
not found in this case. See, also, 17 Am. & Eng. Ency.
Law (2d ed.) 883; 23 Cyec. 1422.

Mrs. M. A. McCafferty, plaintiff’s assignor, had formerly
been, engaged in the mercantile business in O’Neill, at
which time the unpaid taxes were duly levied for the
years above referred to. The law (Comp. St. 1909, ch. 18,
art. I, sec. 48; Ann, St. 1909, sec. 4466) gives the county
board authority to deduct delinquent personal taxes from
the amount found due upon the claim. The assignee was
conclusively presumed to know the law. The tax records
of the county showed the amount of delinquent taxes due.
The records were open to his inspection. Had no assign-
ment been made, the deduction could have been made as
against the assignor, none the less as against the assignee.
By statute (Ann. St. 1909, sec. 10914) unpaid personal
taxes are a lien upon the personal property of the tax
debtor; and that lien was in full force at the time of the
assignment, unless it had been waived by the board in not
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setting up and offsetting the taxes in the suit in which the
judgment was rendered. Section 4468, Ann, St. 1909, pro-
vides: “In any suit against a county, any delinquent per-
sonalty taxes assessed against the person in whose favor
the cause of action accrued may be set off against any
amount claimed in such action.” The contention of the
county attorney is that the provision of this section can
apply only to suits on such claims and demands as may
be instituted in the first instance in the district court,
without first filing the claim with the county board and
taking its judgment thereon, and from which appeals may
be taken. Without deciding this point, we deem it suffi-
cient to say that at most this section is merely permissive,
and the remedy given is cumulative. The board may de-
duct the taxes from a claim allowed, or it may plead them
as an offset. In the case of the claim out of which the
judgment arose, the action of the board was to reject
the claim. The members thereof evidently did not believe
the claimant had any just claim against the county, else it
would have allowed it in whole or in part. In that event
they (presumably) would have deducted the taxes. Tt
would have been an anomalous proceeding for them to
deny any indebtedness and at the same time present an
offset against that which they said and claimed the county
did not owe. After judgment the claim would have to be
presented for payment and the issuance of the warrant
therefor. At that time, and before issuing the warrant,
they could deduct the taxes and issue the warrant for the
balance due. This seems to liave been the course pursued.
The orderly time for the deduction of the taxes would be
when the claim based on the judgment was presented for
allowance and the granting of the warrant for its pay-
ment.

The judgment of the district court is reversed, and the
case is dismissed. '

REVERSED AND DISMISSED.,
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MARGARET LLUND ET AL., APPELLEES, V. NELS P. NELSON ET
AL., APPELLEES ; NELS A. RENSTROM, APPELLANT.

PLEp June 13,1911, No. 16,463,

Tenancy in Common: ADVERSE PossEssioN. Where one tenant in com-
mon enters upon the whole estate, improves it, takes the profits,
pays all the taxes, makes it his home, and claims the whole for
more than the period of the statute of limitations, an actual
ouster should be presumed, although not otherwise proved.

APPEAL from the district court for Burt county: WILLIS
G. SEARS, JUDGE. Affirmed.

Henry E. Maxwell and E. D, Pratt, Jr., for appellant.
J. A. Singhaus, contra.

REESE, C. J.

This is an action to quiet the title to the northwest quar-
ter of section 3, township 21 north, range 8, in Burt
county. As would be suggested by the great number of
parties to the suit, the petition is of considerable length-
caused by the necessity of showing the chain of title from
the representatives of deceased owners, heirs and other
interested parties. As we view the case, it can serve ne
good purpose to set out even an epitome of the plead-
ings. It appears that plaintiffs are the widow and heirs
of Hokan T. Lund, deceased, who held title to twenty-
four twenty-fifths of the land in dispute by record title,
the deed having been executed to him by defendant on
the 14th day of April, 1890, who was the owner of the
property conveyed—that is the twenty-four twenty-fifths
thereof. We can detect no claim that plaintiffs’ title to
this portion of the property is questioned. The sole con-
tention is as to the ownership of the remaining one twenty-
fifth. It is not claimed by plaintiffs that they or the hus-
band and father ever had title by deed to the one fractional

32
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part. If they are not the owners of that interest by adverse
possession and limitation, they do not own it, and defend-
ant and his coheirs of a previous owner do. The cause was
tried to the district court, which found in favor of plain-
tiffs, and quieted the title to the whole tract in them. _De-
fendant Renstrom appeals.

The whole question arises upon the question of adverse
possession and limitation. Hokan T. Lund purchased
the twenty-four twenty-fifths interest on the 14th day of
August, 1890, and immediately took possession of the
whole tract; and he, up to the time of his death, a short
time before the commencement of this action, and his
family, since that time, have remained in possession,
residing on’ and making it their permanent home, im-
proving the land, constructing buildings, farming and
fencing it, as owners, paying all the taxes, and receiving
all the income therefrom. So far as is shown by the evi-
" dence, no one has ever made any claim of title to the one
twenty-fifth, nor has any demand ever been made for a
division of products, or the proceeds thereof, nor for the
payment of rent. There has been no disturbance of the
possession in any manner or at any time. During this
period the names of the original owners of the one twenty-
fifth interest were unknown, nor was it known by Lund
where they could be found. Lund is deceased, and hepce
his testimony is lost; but the testimony of his family was
taken, and his conduct and statements of claim of full
ownership were shown.

But it is claimed that Lund and the owners of the one
twenty-fifth interest were tenants in common; that the
possession of one tenant in common is the possession of
all, and therefore the statute of limitation could not run
in favor of the tenant in possession until there had been
an ouster of the other tenant or a denial of his right,
which would be an equivalent. This is the general rule
applicable to such tenancies,'and the sole question is:
Should it be applied to this case? Upon this we are not
free from doubt. The authorities are not in entire har-
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mony; but, as we view the case, guided by the best lights
we have, the decree of the district court is probably cor-
rect. Lodge v. Patterson, 3 Watts (Pa.) 7T4; cases
cited in Warficld v. Lindell, 30 Mo. 272. In Thomas wv.
Garvan, 4 Dev. (N. Car.) 223, it is held that the sole
enjoyment of the property by one tenant in common is
not of itself an ouster of his cotenant, the possession of
one being the possession of all; but the sole enjoyment
for a great number of years, without claim from another
having right, and under no disability, becomes evidence
of title and raises the legal presumption of an ouster.
See, also, Mchaffy v. Dobbs, 9 Watts (Pa.) 363, 376;
Frederick v. Gray, 10 Serg. & Rawle (Pa.) 182, 187;
Cloud v. Webb, 4 Dev. (N. Car.) 290; Lefavour v. Homan,
3 Allen (Mass.) 354; Laraway v. Larue, 63 Ia. 407;
Knowles v. Brown, 69 Ia. 11; Feliz v. Feliz, 105 Cal. 1;
Beall v. McMenemy, 63 Neb. 70; Angell, Limitations (6th
ed.) sec. 390. ' v '
The decree of the district court is )
AFFIRMED.
Roor, J.

I concur in affirming the judgment of the district court
for the reasons following: As I understand the record.
Nels A. Renstrom by purchase and by descent acquired
title to an undivided twenty-four twenty-fifths ‘part of
the real estate. The other one twenty-fifth part vested in
Gotfred Anderson, subject to the curtesy estate of his
father. Gotfred Anderson is named as a defendant, and
if in life, and jurisdiction was acquired over him or hix
interest in the land, the decree quiets that title in the
plaintiffs. Nels A. Renstrom in 1890 conveyed by war
ranty deed to the plaintiffs’ ancestor an undivided twenty-
four twenty-fifths interest in this land. In the chain of
" title preceding this conveyance, Some of the deeds de-
seribe the entire section, while others, after thus describ-
ing the land, recite: “Fxcepting and reserving in said
deed of conveyance an undivided one twenty-fifth inter-
est therein.” None of these grantors ever acquired Got-
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fred Anderson’s interest in the land, so that, whether the
deeds purported to convey the quarter section or reserved
4 one twenty-fifth part thereof, the grantor's title in the
land, to wit, an undivided twenty-four twenty-fifths
part, was conveyed. The appellant has no title to or in-
terest in this land, is not a tenant in comimon, and the
question of adverse possession does not arise in the case.

The decree of the district court is clearly right, and is
properly affirmed.

HELEN Goopson, APPELLANT, V. ABRAHAM E. GoopsoN,
APPELLEE.

Fiep June 13,1911, No. 16,4717,

1. Djvorce: EXTREME CrRUELTY: EVIDENCE. Action for divorce from
bed and board and separate maintenance upon the ground of
extreme cruelty. The prayer of the petition being denied by the
district court, plaintiff appeals. The conclusions arrived at from
reading the bill of exceptions are set out in the opinion, and it
is found that, while the results of plaintiff’s marriage with de-
fendant have been most unfortunate, no sufficient reason is dis-
covered why the decree of the district court dismissing plaintiff’s
petition should not be affirmed.

2.

¢ AFFIRMANCE. No question of law being involved fn the
case, the decree of the district court is affirmed upon a review of
the established factg,

APPEAL from the district court for Douglas county:
WILLIAM A. REDICK, JUDGHE. Affirmed.

Charles 8. Elgutter, for appellant,
Smyth, Smith & Schall, contra.

REEsg, C. J.

This action, by the wife and against the husband, is
for a decree of separation from bed and hoard and for
maintenance. The petition was filed in the office of the
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clerk of the district court for Douglas county on the 9th
day of November, 1908, in which it was alleged that
plaintiff and defendant were married in the city of
Omaha on the 12th day of November, 1907, and that they
lived and cohabited together until the 8th day of Septem-
ber, 1908, when, on account of the extreme cruelty of
defendant to plaintiff, she left him, and since which fime
they have not cohabited together. The acts of alleged
cruelty are set out in the petition, which, if established
by proof, would entitle plaintiff to the relief sought. The
marriage, at the time and place alleged, is admitted in
the answer; but the several acts of cruelty alleged are
specifically denied, and it is alleged that prior to the mar-
riage defendant had been previously married and had two
children of tender years, one of which was a boy, and the
other a girl, the younger, all of which plaintiff well knew ;
that those children and plaintiff constituted defendant’s
family; that soon after the marriage plaintiff formed a
dislike to one of defendant’s children, the little girl, and
within two months after the marriage threatened to leave
defendant unless he sent the child away, which he did,
by placing it with his mother; that he afterward caused
- the child to be returned to his home, when plaintiff left
and has not since returned. The reply is a general denial,
except as to the knowledge of defendant’s previous mar-
riage and of his two children. A trial was had to the
court, which resulted in a modified finding against plain-
tiff, and a denial of the decree of separation. Plaintifl
appeals.

There is no serious question of law involved; the con-
tention of plaintiff being that the decision of the district
court is not sustained by, and is contrary to, the evidence.
The case was argued at the bar of this court, and the evi-
dence has been elaborately briefed by counsel for both
parties. We do not deem it mnecessary to set out, nor
specifically review, the facts nor the testimony of the
various witnesses, as no possible good could result therc-
from, but choose rather to state our conclusions there-
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from. Tpon a thorough consideration of all the evidence,
we are satisfied that the marriage has been a most unfortu-
nate one for plaintiff. Prior to her marriage she was in
good health, and a comparatively sound woman, but of a
delicate nervous system and temperament. Soon after
the marriage she became pregnant, and by reason thercof
she lost her health, suffered great pain, and became very
nervous, finally verging on to nervous prostration. The
prostration of ler nervous system continued after the
birth of her child (which died the second day after its
birth), and so continued up to the time of the trial of
this case. There is no doubt of her apparent unreason-
able dislike of, and her aversion to, defendant’s little
girl. But this, while unreasonable, is explained by the
overwhelming proof as to her mental and physical con-
dition, and which should have called forth the sympathy
and charity of her husband, who, as he was closely con-
nected with the medical profession, being a massage ar-
tist in the office of two prominent medical practitioners,
should have extended his help, aid and assistance to her,
and overlooked her unreasonable demands and her pecu-
liarities, no doubt produced by her marriage to him,
which he, to some extent, failed to do. As a provider for
the household and his willingness to meet her every
physical and financial demand he seems not to have heen
wanting. What he really lacked was charity and com-
radeship for his wife in her mental and physical distress.
He seems to have been willing to supply all her physical
wants, and sought to have her return to his home after
her departure, yet, when inexcusably exasperated by her
talk and demeanor, he sought and threatened to commit
suicide. He never committed any violence as against her,
nor, if his testimony is to be belicved, threatened any;
Yet, since he was in a degree responsible for her weakened
and distracted mental condition and her physical ail-
ments, he seems to have withheld from her that sympathy,
forbearance and fellowship lie might and should have
extended to her at that critical time in her life. In her
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condition the very presence of the little girl in the home
seemed to render her distracted, while she was warmly
attached to the child’s brother, a few years older, from
the beginning. The whole of her married life was most
unfortunate and distressing, and she is entitled to, and
should receive, the active sympathy of all

We are unable to see that the decree of the district
court should be reversed. It is therefore affirmed, but
at the cost of the defendant.

) . AFFIRMED.

FRANK W. WHEELER, APPELLANT, V. Miro F. ABBOTT,
APPELLEE.

Frep JuxNe 13,1911, No. 16,499,

1. Trial: MOTION FOR VERDICT: ADMISSION. Where upon a jury trial, at
the close of plaintiff’s evidence, the defendant moved the court
for a direcled verdict in his favor, the motion must, for the pur-
pose of a decision thereon, be treated as an admission of the
truth of all material and relevant evidence submitted and all
proper inferences to be drawn therefrom.

2. Husband and Wife: CRIMINAL CONVERSATION: ALIENATION OF AFFEC-
TT0oNS: QUESTIONS FOR JUrY. In an action of criminal conversa-
tion and for damages for the alienation and estrangement of the
affections of a wife by a stranger, where the evidence submitted
tended to prove improper conduct and undue familiarity between
the wife and defendant, the questions of the weight of the testi-
mony of the witnesses and the inferences to be drawn from the
evidence are for the determination of the jury.

3. : . CIRCUMSTANTIAL EvIDENCE. The crime of adultery
being seldom susceptible of direct proof by eye-witnesses, resort
must be had to circumstantial evidence.

ApPPRAL from the district court for Adams county:
HaRrrY S. DUNGAN, JUDGE. Reversed.

J. BE. Willits, for appellant.

John C. Stevenc, contra.



456 NEBRASKA REPORTS. [VoL. 89

‘Wheeler v, Abbott.

REEsE, C. J.-

This is an action by plaintiff, appellant, against the de-
) fendant, appellee, for damages for the alienation of the
affections of plaintiff’s wife and their alleged criminal
conversation. The averments of the petition are stated
in plaintiff’s brief, and are here produced as there stated:
“(1) That Mattie May Wheeler is the lawful wife of the
plaintiff, and has been such ever since the 16th day of
February, A. D. 1886. (2) That on or about the 1st day
of March, A. D. 1903, and on divers other days between
that date and the commencement of this action, the de-
fendant Milo F. Abbott, wrongfully, wickedly, wilfully,
maliciously and unjustly cohabited, associated and kept
company with, and carnally and criminally knew, one
Mattie May Wheeler, then and still being the wife of the
plaintiff, and thereby the affection of said Mattie May
Wheeler for the plaintiff wag alienated and destroyed, and
the plaintiff has been deprived of the comfort, fellowship,
services, society, marital relation and assistance of his
wife in domestic affairs, and has been brought into dis-
honor and disgrace, and has suffered great mental anguish
and injured feelings, all to his damage in the sum of
$10,000.”

The answer of defendant is a general denial of each and
every allegation contained in the petition. A jury trial
was had, and at the close of plaintiff’s evidence the court,
on motion of defendant, instructed the jury to return a
verdict in favor of defendant, which was done. A motion
for a new trial was filed, overruled, and judgment of dis-
missal, with costs against plaintiff, was rendered. Plain-
tiff appeals. .

There is but one contention presented by plaintiff, which
is the general one that the court erred in giving the in-
struction complained of. This involves an examination
of the evidence offered by plaintiff, as no testimony was
offered by defendant. We have read all the evidence in-
troduced as shown by the bill of exceptions. Upon the
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oral argument much was said against plaintiff’s character
as a provider for his family, his lack of industry, etc.;
but nothing of this kind is shown by the evidence. Upon
the contrary, it appears that plaintiff has been under em-
ployment for many years at fair wages, having been in
the service of the United States as mail carrier on a rural
route for the last 7 years, devoting his income to the sup-
port of his family, consisting of his wife and four children.
He and his wife were married in 1886, and lived happily
together- until the advent of defendant into the family.
The home was finally broken up, the marital relations be-
tween plaintiff and wife interrupted, and finally termi-
nated. While there is evidence of conduct on the part
of the wife and defendant which cannot be approved, such
as associating together of evenings and nights away from
home, riding together, leaving plaintiff alone, her refusal
to cohabit with him, and exhibiting a decided preference
for the association of defendant, yet there is a possible
explanation which tends to remove a suspicion, which
might otherwise be well founded. Plaintiff and defendant
are brothers-in-law ; defendant’s deceased wife having been
a sister of plaintiff. There is no relationship by consan-
guinity between defendant and plaintiff’s wife. They
lived as one family at the home of plaintiff, eating at the
same table. Defendant and plaintiff’s wife had formed
some kind of a partnership in the dairy and vegetable
gardening business. Plaintiff’s work upon the mail route
required his absence from home during the day. As ex-
pressed by one witness, plaintiff “didn’t seem to be very
much in it,” and the conduct of the family toward plain-
tiff was “as though he was an interloper.” In the fall of
1907, the last week of August or the first week in Septem-
ber, defendant and plaintiff’s wife were “down town here
seven nights from 9 to 11 o’clock at night, and till 12
o’clock for seven nights during the two weeks,” and other
times that plaintiff could not remember. Other witnesses
testified that their conduct toward each other was very fa-
miliar. It is not deeméd necessary to follow this subject
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further. Unexplained, the conduct of these parties might
lead thinking right-minded people to but one conclusion,
that is, as expressed by some of the witnesses, “there was
something wrong.” It may be that the suspicion and be-
lief of plaintiff had no actual foundation in fact for their
support, yet the evidence, if true, might lead to the oppo-
site conclusion. There is no doubt of the estrangement of
plaintiff’s wife. It may be that the conduct of defendant
toward her was not the cause of such estrangement and
refusal on her part to cohabit with plaintiff; but, in the
face of the evidence given, it would have been much bet-
ter had explanations been made. Defendant knew of the
estrangement, and was notified of the fact by plaintiff,
and that plaintiff desired the relation between his wife
and defendant to cease; but the request was unheeded.

It is true that there was no direct proof of the commis-
sion of the crime of adultery between defendant and plain-
tiff’s wife; but, as said in Smith v. Meyers, 52 Neb. 70: “It
was not indispensable to a recovery that the acts of sexual
intercourse should have been established by the testimony
of a disinterested eye-witness. Adultery would be very
difficult of proof if such were the rule; but it may, like
any other fact, be established by circumstantial evidence.”
The demurrer to the evidence must be held, for the pur-
pose of passing thereon, as an admission of the truth of all
material and relevant testimony. We do not express any
opinion as to the merits of the case, nor as to the weight
of the testimony of any witness, nor, indeed, as to any in-
ference to be drawn from the facts proved. If the evi-
dence tended to sustain the averments of the petition, the
case was for the decision of the jury, under proper in-
structions, and not for the court. In causes tried to a
jury, the jurors are the triers of questions of fact.

The judgment of the district court is reversed, and the
cause is remanded to that court for further proceedings.

REVERSED,
FAWCETT, J., concurs in the conclusion.
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HENRY MORGENSTERN, APPELLEE, V. INSURANCE COMPANY
OF NORTH AMERICA, APPELLANT.

Fiep JUNE 13,1911, No. 16,491,

"1. Insurance: Proor oF Loss: WAIVER: ACTS OF AceENT. The agent of
a fire insurance company in charge of and having power to ad-
just a loss may, by his conduct, waive proofs of loss, notwith-
standing the fact that the policy containg a provision that no
person is authorized to act in any manner relating to the insur-
ance unless duly authorized in writing.

2. : : . EvipENCE. Bvidence as to waiver of proofs
of loss examined, and found sufficient to sustain the verdict of
the jury on that question.

3. Appeal: INSTRUCTIONS: PREREQUISITES TO Review. It is no doubt
the duty of the district court in a ecivil action to state the sub-
stance of the issues to the jury, and this should be done without
request; but, if the judge fails to do so, he should be requested to
charge as desired, and, if he refuses to so charge, exception
should be taken in order to predicate error for such failure.

. BURDEN OF PRrooF. Action on a valued policy of
{nsurance. One of the defenses interposed was the alleged crim-
inal destruction of the property by the assured. The evidence
upon that point being wholly insufficient to sustain such a charge,
held not reversible error for the court to refuse to instruct the
jury that the burden of proof was on the plaintiff to show that
the fire was not caused by his own criminal act.

5. Evidence examined, and found sufficient to sustain the verdict.

APPEAL from the district court for Nemaha county:
JoHN B. RAPER, JUDGE. Affirmed.

A. 8. Churchill and H. A. Lambert, for appellant.
E. B. Quackenbush, contra.

BARNES, J.

Action upon what is known and described by section 43,
ch. 43, Comp. St. 1909, as a “valued policy of insurance.”
The plaintiff had the verdict and judgment, and the de-
fendant has appealed.
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It appears that on the 6th day of November, 1906, the
defendant issued its policy of insurance to the plaintiff,
and thereby insured his buildings and property situ-
ated on certain lots in Auburn, Nebraska, and used as
a lumber yard, for the sum of $1,000; that on the 10th day
of the following March the property insured was destroyved
by fire; that the defendant refused to pay the loss, and
this suit was brought to recover the amount named in the
policy and $150 as an attorney fee.

The petition, in addition to the usual averments in such
cases, contained an allegation, in substance, as follows:
That on or about the 15th day of March, 1907, plaintiff
notified defendant in writing and verbally of said fire and
the loss of said property thereby, and also notified the
local agent of the said defendant of said loss, and re-
quested him to notify the company. Thereafter, to wit,
on or about the 16th day of April, 1907, defendant stated
to plaintiff that there was nothing to do but to pay his
loss under said policy, and requested the plaintiff to take
a less sum than the amount called for by said policy; that
subsequent to giving said notice, as above set forth, de-
fendant sent its representative and adjuster to the city of
Auburn, Nebraska, the scene of said fire, to examine into
and investigate the same and the cause thercof; that on
or about the 10th day of April, 1907, its representative
did make such investigation, and after making the same
said defendant absolutely and unconditionally refused to
pay said loss, and absolutely and unconditionally denied
any liability whatsoever upon said policy; that no objec-
tion was made by the defendant company to the sufficiency
of notice or proof of loss, and no request was ever made
upon plaintiff for any other or further notice of proof of
loss, by reason of which said facts said defendant waived
notice and proof of loss.

The petition concluded with a prayer for a judgment for
$1,000, with interest and costs, and attorney’s fee of $150.
To this petition the defendant answered, admitting its in-
corporation, the issuance of the policy, the destruction of
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the insured property by fire, but denied that such destruc-
tion was total, and alleged as an affirmative defense “that
said fire was caused by and through the criminal fault of
the plaintiff, and whatever injury, if any, sustained by the
plaintiff, is the result of the plaintiff’s own criminal fault
in causing said fire.” The reply was a general denial.
Upon the issues thus presented the cause was submitted
to a jury, and a verdict was returned in favor of the
plaintiff for the sum of $1,010.21, upon which a judgment
was rendered, as above stated.

The defendant has assigned numerous errors, which will
be considered and disposed of, so far as may be necessary,
" in the order in which they were presented.

Defendant’s brief contains 18 exceptions to the admis-
sion of the testimony of one C. O. Snow, its local agent at
Auburn, who issued the insurance policy in question. It
is first insisted that the district court erred in permitting
Snow to answer question No. 37, found in the bill of ex-
ceptions, over defendant’s objections. The following is
the question: “During the 60 days immediately follow-
ing the 10th of March, 1907, did you see Mr, C. M. Rich-
ards, the adjusting agent?” This question was objected
to as immaterial, irrelevant and incompetent, and nothing
to show that C. M. Richards had anything to do with this
matter. The objection was overruled, and the witness an-
swered, “Yes, sir.”” As above stated, Mr. Snow was the
local agent of the defendant company, and the record dis-
closes that before question No. 37 was put to him he had
testified without objection, in substance, as follows:
That he was the local agent of the defendant company at
Auburn, Nebraska; that he had a recording agency; he
had identified the policy in question, and testified that it
was his signature at the bottom of it. He was then asked:
“Do you know, Mr. Snow, who was the adjusting agent
for the Imsurance Company of North America, the de-
fendant in this case, for this territory, during the years
1906 and 19072 I will confine it to 1907. A. I know who
acted in that capacity. Q. Who was it? A. I don’t be-
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lieve I can give his initials; his name is Richards. Q.
Have you anything to refresh your memory from? A.
Yes. Q. State definitely if you can do so. A. Maybe I
can refresh it right here, I don’t know. C. M. Richards.
Q. Where does he reside? A. At Omaha, Nebraska.”
Witness then testified that he notified the company by let-
ter at its home office in Erie, Pennsylvania, and also noti-
fied special agent Richards of plaintiff’s loss.

It thus appears that the witness had testified without
objection that C. M. Richards was the adjusting agent for
the defendant company in Nebraska at the time the loss
in question occurred. His testimony was competent to
show what action, if any, was taken by Richards for the
company in regard to the adjustment or payment of the
plaintif’s loss. It further appears that this evidence was
competent as tending to establish the waiver of written
proof of loss upon which plaintiff relied.

The remaining objections to the testimony of this wit-
ness were based upon practically the same grounds, and
the foregoing is sufficient to dispose of all of them. Tt is
only necessary for us to say that the object of this testi-
mony was to show the waiver upon the part of the defend-
ant company which the plaintiff had alleged in his petition,
and upon which he had relied as a reason for not furnish-
ing written proofs of loss within 60 days, as provided in
his policy of insurance, and it tended to establish that fact.

It is next contended that the court erred in overruling
defendant’s objections to certain questions propounded to
the plaintiff while upon the witness stand. Without dis-
cussing these objections separately, it is sufficient to say
that the testimony was offered for the purpose of showing
the conduct of the company by which it was claimed it had
waived the requirement of written proof of loss. It re-
lated to interviews between the plaintiff and C. M. Rich-
ards, who it was claimed was the defendant’s special agent
and adjuster in charge of the loss in question. This testi-
mony was competent and was properly received by the
trial court for the purpose of establishing that fact.
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We have carefully examined the record as to the assign-
ments of error relating to the admission and exclusion of
testimony in this case, and find no reversible error therein.

Defendant assigns numerous errors in the instructions.
Its first assignment is that the court erred in not instruct-
ing the jury what the issues were, as made by the plead-
ings. An examination of the charge as a whole convinces
us that it was sufficient to inform the jury of the facts
which were in issue and which they were required to de-
termine. It appears, however, that the defendant cannot
successfully urge this assignment, because it made no re-
quest for an instruction of that kind. It no doubt is the
duty of the court to state the substance of the issnes to
the jury, and this should be done without request; but, if
the judge fails to do so, he should be requested to charge
as desired, and, if he refuses to so charge, an exception
should be taken. Barney v. Pinkham, 37 Neb. 664; San-
ford v. Craig, 52 Neb. 483; Helwig v. Aulabaugh, 83 Neb.
542,

Complaint is also made of the refusal of the court to
give instruction No. 1, requested by the defendant, which
was, in substance, that the plaintiff had the burden of
proof to establish that the fire was not the result of his
own criminal negligence. There are some authorities
which hold contrary to this view; but we are not required
te determine the question. The plaintiff alleged, in gen-
eral terms, that the insured property was totally destroyed
by fire without criminal fault or negligence on his part.
This the defendant denied; but not being content to rely
upon the issue thus presented, it went further and alleged
as an affirmative defense that the plaintiff by his own
criminal act set the fire which destroyed his property.
This specific allegation was denied by the reply, and upon
this issue evidence was introduced which is not only suffi-
cient to establish plaintifP’s innocence of the charge, but
is conclusive upon that point, and the jury could not have
found otherwise. It follows that if the refusal to give
the instruction requested was error, which we do not here
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determine, it was error without prejudice. We have read
‘all of the instructions tendered and refused, as well as
those which were given to the jury, and are of the opinion
upon that branch of the case that the record is without
reversible error.

We come now to consider the question of waiver. This
is the only point upon which the evidence is conflicting.
The court in“tructed the jury that the burden of proof
was on the plaintiff to establish the waiver alleged in his
petition, and, unless he had established that fact by a pre-
ponderance of the evidence, they must find for the defend-
ant. It is contended by defendant that there is no compe-
tent evidence in the record upon which to predicate a
waiver, and it is insisted that there could be no waiver un-
less the same was indorsed in writing on the policy by
some one who was authorized to make such indorsement.
This contention cannot be sustained, for the more recent
authorities hold that the company may, by its conduct,
waive proof of loss when it has notice of the breach of such
condition; that notice to the agent is mnotice to the com-
pany, and such waiver need not be in writing. Hartford
_ Fire Ins. Co. v. Landfare, 63 Neb, 559; Billings v. Ger-
man Ins. Co., 34 Neb. 502; Hollis v. State Ins, Oo., 65 Ia.
454 ; Smith v. Home Ins. Co., 47 Hun (N. Y.) 30; Harris
v. Phaniz Ins. Co., 85 Ia, 238.

It is also well settled that the provision of an insurance
policy requiring waiver to be in writing has no reference
to proofs of loss and stipulations to be performed after
loss. 10 Current Law, 394; Recd v. Continental Ins, Co.,
6 Pennewill (Del.) 204, 65 Atl. 569; Wheaton v. North
British & Mercantile Ins. Co., 76 Cal. 415,

Upon this point the bill of exceptions discloses that on
the same day the fire in question occurred the plaintiff re-
quested defendant’s recording agent at Auburn to notify
the defendant of his loss and request payment of the
amount of his policy. The agent immediately notified
the home office, and also notified C. M. Richards, who, the
testimony shows, was defendant’s special agent, with an
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office in the city of Omaha; that Richards, within a day
or two thereafter, visited Auburn, but did not call upon
plaintiff. It further appears that about the 11th or 12th
of April following Richards again went to Auburn to
investigate the loss in question, and whether purposely
or not, failed to interview the plaintiff in relation thereto;
that the plaintiff, having ascertained the fact that Rich-
ards had been in Auburn and had failed to call on him,
immediately went to Omaha and saw him at his office in
the New York Life Building. Plaintiff testified that Rich-
ards told him at that interview that there was nothing to
adjust ; that his loss was total; that he also informed him,
in substance, that, owing to a statement made by some per-
sons in Auburn that plaintiff had set fire to his own prop-
erty, he would not pay the loss; that Richards frequently
asserted that he would do nothing about it. This testi-
mony is disputed by Richards, who insists that he told
the plaintiff that they were not going to do anything about
it at present, that he desired to make further investigation
in relation to the matter; but his testimony does not seem
to be at all convincing, for it appears that he wrote a
letter to the local agent in relation to the matter of the
plaintiff’s loss as follows: “Omaha, Neb. April 1, 1907.
Mr. C. O. Snow, Agent, Auburn, Neb. Dear Sir: I am
in receipt of a letter from Mr. Morgenstern asking me
when I will be at Auburn to adjust his loss. If you can find
it convenient I wish you would call up Mr. Morgenstern
and say to him that in reply to his letter I have requested
you to say that his loss will be taken care of as soon as
it is possible to get there, explaining to him, of course,
that losses on merchandise stocks and things of that kind,
where the loss is partial, are given the preference as to
time of adjustment, but that we will get to him as soon as
possible. Kindly let me hear from you, and oblige, Very
truly, C. M. Richards, Special Agent.” It was shown that
Snow communicated the information contained in that let-
ter to the plaintiff. It was not claimed that defendant
ever requested plaintiff to make any further or other
33
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proofs of loss, and we are therefore satisfied that the evi-
dence was sufficient to require the submission of the ques-
tion of waiver to the jury. Hartford Fire Ins. Co. v. Land-
fare, supra; Griffith v. Anchor Fire Ins. Co., 143 Ia, 88;
Nicholas v. Iowa Herchants Mutual Ins. Co., 125 Ta, 262;
Harris v. Pheniz Ins. Co., 85 Ia. 238; Green v. Des Moines
Fire Ins. Co., 84 Ta. 135; American Ins. Co. v. Gallatin,
48 Wis, 36; Alexander v. Continental Ins. Co., 67 Wis.
422,

It is contended, however, that the evidence is insuffi-
cient to show that Richards had authority to waive proofs
of loss. Defendant’s local agent testified that Richards
was the adjusting agent with whom he had always done
business in his territory. In his conversations with plain-
tiff, Richards did not claim to be without authority to
adjust the loss, but, on the other hand, led the plaintiff
to believe, for a time at least, that his loss would be ad-
justed, although later on he refused to acknowledge any
liability on the part of the company. These facts, together
with the letter quoted above, seem to us to be amply suffi-
cient to establish Richards’ authority, and warrant the
jury in finding that the plaintiff had established the
waiver set forth in his petition. This was a question of
fact for the determination of the jury, and was submitted
to them under an instruction most favorable to the de-
fendant. We are of opinion that the evidence on this point
sustains the verdict. Authority to adjust carried with it
the power to waive the formal proofs of loss. Ruthven
Bros. v. American Fire Ins, Co., 92 Ia. 316.

Finally, it is contended that the court erred by instruct-
ing the jury to deduct from the amount of the policy
the value of that part of the platform scales which were
situated upon the street, because they could not determine
that amount. It is apparent from an examination of the
verdict that they made the proper reduction. Otherwise
the verdict would have been for $1,000, with interest from
the 10th day of May, 1907, to the time of the trial, while
it was for only $1,010.21. Therefore, upon this point the
record is without error.
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It satisfactorily appears that the cause was fairly tried,
that the record contains no reversible error, and therefore
the judgment of the district court is

AFFIRMED,

CHARLES H. SWALLOW, APPELLEE, V. EUREKA MANUFAC-
TURING COMPANY ET AL., APPELLANTS,

Fmep JUNE 13,1911. No. 16,497.

Appeal: PARTIES. A party to an action against whom no judgment
has been rendered, or whose rights are not affected by the judg-
ment of which he complains, cannot prosecute an appeal. Cow-
herd v. Kitchen, 57 Neb. 426.

APPEAL from the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Affirmed.

Flansburg & Willioms, George A. Adams and Morning
& Ledwith, for appellants.

B. C. Strode, J. L. Caldwell and Hall, Woods & Pound,
contra.

BARNES, J.

This is an appeal from a decree of the district court for
Lancaster county appointing a receiver to take charge
of the affairs of the Eureka Manufacturing Company, a
domestic corporation, for the pui: - of closing up its
business, collecting and disposing [ its assets and ap-
plying the same to the payment of its debts. The action
was brought by the appellee, who was a large stockholder
in the corporation, and who had indorsed its commercial
paper and otherwise become liable for a large amount of
its indebtedness, because of the insolvency of the corpo-
ration and the refusal of its officers and directors to
recognize his rights as a stockholder. The plaimtiff had
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the judgment, and the corporation and its co-defendants,
A. O. Taylor, John F. Kaufman, William Gray, William
Leonard and R. C. Hunter, appealed.

It appears from the record that shortly after the de-
cree in question was rendered the Eureka Manufacturing
Company was, by the order of the district court of the
United States for the district of Nebraska, adjudged a
bankrupt, and the referee in bankruptey took complete
charge of its affairs for the purpose of winding up its
business and distributing its assets in the payment of its
debts under the federal bankruptcy laws. On a showing
of that fact and a motion of the plaintiff, in accordance
with the rule announced in Matson v. Emerson, 2 Neb.
(Unof.) 190, and Washington Mill Co. v. Lincoln Sush
& Door Co. (No. 16,493), not reported,* the appeal of
the corporation was dismissed.

It thus appears that the only matters left for our con-
sideration are the rights of the individual appellants
above named. An examination of the decree appealed
from discloses that no judgment of any kind was ren-
dered against them, and therefore it would scem that
there was nothing in the decree from which they could
appeal. It is suggested, however, that they were entitled
to a jury trial to determine the several amounts found
due from the corporation to its intervening creditors. If
the corporation was here making this claim, it would be
proper for us to consider it; but as no judgment was
prayed for, and none was ever rendered against the re-
maining appellants, their present condition presents
nothing but a moot question for our determination. It
was stated, however, on the oral argument, that the
amounts found and adjudged to be due to certain of the
creditors of the corporation may at some future time be-
come a basis of an action against the stockholders to re-
cover on their liability for unpaid stock subscriptions.
This question does not require serious consideration. The
findings and judgment of the bankruptcy court, which -

* No opinion.
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has exclusive jurisdiction of proceedings of that nature,
must necessarily furnish the proper basis for determin-
ing the amount of the stockholders’ liability. Therefore
it seems clear that no substantial right of any of the re-
maining apellants is in any way affected by the judgment
of which they now complain.

The decree of the district court is therefore

AFFIRMED.

BANKERS LIFB INSURANCE COMPANY, APPELLEE, V. COUNTY
BOARD OF EQUALIZATION OF LANCASTER COUNTY ET
AL., APPELLANTS,

’

Fmep JuNe 13,1911, No. 16,688,

1. Taxation: AsSSESSMENT: CORRECTION OF RETURN: NoTice. Sections
11012, 11031, Ann. St. 1909, relating to the public revenue, author-
izes a county assessor to change the schedule of a taxpayer by
adding thereto any taxable property which he finds to have been
omitted therefrom, upon due notice of his intention to make such
change.

2. : : . Dur ProceEss oF Law. The taxpayer has
a right to rely upon his sworn return made to the assessor, unless
notice is given him of an intention to increase the amount
thereof. A change of schedule without notice should be treated
as a complaint made by the assessor to the board of equalization,
and notice should be given of such complaint and an opportunity
for a hearing should be afforded. Any substantial increase of
the schedule without notice and an opportunity for a hearing
amounts to the taking of the property of a citizen without due
process of law, and is void.

. EstorpEL. In case the taxpayer files a complaint
before the board of equalization objecting to the change in his
schedule, and is granted a hearing thereon, he cannot thereafter
challenge the jurisdiction of the board over the subject matter
of his complaint.

4. . DomEsTIc INSURANCE Companies. It Is probable
that under the general provisions of the revenue law of 1903
(laws 1903, ch. 73) domestic insurance companies may be re-

quired to list their capital stock for taxation; but, if the capital




































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































