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Anderson v. Chicago & N. W. R. Co.

CLINTON J. ANDERSON, APPELLEE, V. CHICAGO & NORTH-
WESTERN RAILWAY COMPANY, APPELLANT,

Foep Feeruary 15, 1911. No. 16,272.

1. Carriers: DISCRIMINATION: STATUTORY Provisions. Article V, ch.
72, Comp. St. 1909, was enacted for the purpose of preventing
unjust and unlawful discrimination by common carriers, and
section la of that article, in order to accomplish that purpose,
provides a reasonable method of prgserving written evidence
of the fact that cars were ordered by the shipper for the trans-
portation of his live stock, the date of his order, and the time
when the cars were to be furnished.

EvibENCcE. Where, in an action for damages for
an unlawful discrimination by the failure or refusal of the
carrier to furnish cars for the transportation of live stock, it
appears that the shipper has made a written order therefor in

- the book which the law provides shall be kept for that purpose,
his proof as to the date of his order and the time when the
cars were to be furnished to him should ordinarily be confined
to his written order.

3.

ALTERATION OF INSTRUMENTS: BUEDEN oF PRroor. Where
it is claimed that the order was changed or altered after it was
signed by the shipper, the burden of proving that fact is on
the one who asserts it.

APPEAL from the district court for Antelope county :
ANSON A. WELCH, JUDGE. Affirmed in part and reversed
in part,

B. T. White, B. H. Dunham and C. C. Wright, for ap-
pellant.

N. D. Jackson and C. H. Kelsey, contra.

BARNES, J.

Action to recover damages for delay in the transporta-
tion of live stock and for an alleged unlawful discrimina-
tion. The plaintiff had the verdict and judgment, and
the defendant has appealed.
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The petition in the trial court contained three counts or
causes of action. The first two counts were for delays in
transportation, and it is contended by the defendant that
the district court erred in allowing the jury to consider
the time the stock was in defendant’s yard awaiting ship-
ment as a part of the delay. We think the record fails
to support this contention. The evidence seems to cover
only the delay which occurred after the stock was loaded
in the defendant’s cars for shipment, and before they
reached the market in South Om:lia, with its consequent
effect upon the condition of the cattle and their market
value. The record contains competent evidence which
seems to sustain the verdicts rendered upon those counts
and the judgment entered thereon. We are therefore of
ppinion that to that extent the judgment of the district
court should be affirmed.

As to plaintiff’s third cause of action, a more serious
question arises. That cause is based on an alleged unlaw-
ful discrimination against the plaintiff, and it is stated,
in substance, in the petition, that on the 2d day of October,
1907, the plaintiff was the owner of and had in his posses-
sion 233 head of cattle at Cody, Nebraska, which he
desired to immediately ship over its line of railroad to the
market in South Omaha, Nebraska; that for that purpose
he orally requested the defendant to furnish him six cars;
that the defendant failed and refused to furnish such cars
or any part thereof; that again on the 14th day of October,
1907, he requested and demanded of defendant that the
cars for the transportation of his said stock be immediately
furnished ; that the defendant failed and refused to furnish
such cars or any part thereof until the 28th day of Oc-
tober, 1907; that the defendant was at all times from and
between the 2d day of October, 1907, and the 28th day of
October, 1907, possessed of suitable and sufficient equip-
ment for the transportation of such stock; that on the said
2d day of October, 1907, and from that date continuously
until the 28th day of October, 1907, the defendant unlaw-
fully and unduly discriminated against the plaintiff by
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furnishing cars daily to divers other shippers of live
stock, whose names the plaintiff is now unable to
state; that on the 28th day of October, 1907, the de-
fendant furnished the plaintiff with cars for trans-
portation of his stock, and that plaintiff immediately
delivered said cattle to the defendant for transporta-
tion to South Omaha, Nebraska; that defendant de-
livered said cattle to the plaintiff at South Omaha, Ne-
braska, on the 29th day of October, 1907; that the net
weight of. the plaintiff’s said cattle delivered at South
Omaha, Nebraska, by the defendant as aforesaid was
134,000 pounds; that the market price of cattle, such as
the ones shipped by plaintiff as aforesaid, and the price re-
ceived by the plaintiff, was on the 29th day of October,
1907, 75 cents per hundred pounds lower than the price
paid for such cattle on the date which said cattle would
have been in the market at South Omaha had defendant
complied with the request of the plaintiff and furnished
cars at the dates on which the plaintiff requested and de-
manded the same; that, by reason of the failure and re-
fusal of the defendant to furnish the cars aforesaid, the
plaintiff sustained damages in the sum of $1,005, for
which sum, with interest from October 29, 1907, he prayed
judgment.

The defendant, by its answer, denied the foregoing al-
legations, and alleged as a further and separate defense
thereto that the only order for cars for the shipment of
the cattle in question made by the plaintiff was on the
14th day of October, 1907, at which time he made and
signed an order on the book kept by the defendant com-
pany at Cody, Nebraska, whereby he ordered seven cars
for shipment of the cattle in question on the 27th day of
October, 1907; that the cars were furnished at the time
ordered, and that said order was the only one ever given
as required by law, and that any and all oral requests or
conversations were merged and therein superseded and
countermanded. To the defendant’s answer there was a
reply denying each and every allegation therein contained.
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It appears from the record that the cause was tried as
one for an unlawful discrimination, and it scems to be
conceded that that was the nature of the plaintiff’s third
cause of action. Upon the trial the plaintiff was per:
- mitted to testify, over the defendant’s objections, that he
orally ordered the cars for the shipment of the stock in
question on the 2d day of October, 1907; and that he again
orally ordered said cars on the 14th day of October, 1907.
After the plaintiff had produced his evidence, the defend-
ant was permitted to introduce as a part of its defense an
entry in the book dercribed in its answer, which was kept
for use at its station in Cody, Nebraska, in accordance
with the provisions of section 10555, Ann. St. 1909, which
reads as follows: “All shippers of grain, live stock and all
other freight in car-load lots, whether as individuals ship-
ping their own grain, freight, or as persouns, firms, cor-
porations or associations engaged in the general business
of buying and shipping as aforesaid, shall enter written
application for cars in a book kept for that purpose sub-
ject to public inspection by the station agent nearest to
the point at which cars are wanted, or any other person in
charge of the railroad company’s business at a shipping
point, stating the number of cars desired, when desired,
and for what class of freight cars are to be used, and what
point of the railroad line such cars are wanted, the same
being some place at which the railroad company usually
leaves cars to be loaded and unloaded, and also the des-
tination of such cars, who shall keep a book for said pur-
pose open for the inspection of the public.” This order
the plaintiff admitted he had signed; and it conclusively
shows that on the 14th day of October, 1907, the plaintiff
made a written order for the cars in question which were
to be furnished to him on the 27th day of that month.

It appears, without dispute, that the cars were fur-
nished to him at Cody, at the time named in the order, and
that he drove his cattle from the ranch on that day and
placed them in the defendant’s yards for shipment on the
following morning. It further appears that, in order to

31
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avoid the effect of the written order above mentioned, the
plaintiff testified that he did not know what it contained,
and that, so far as he knew, it might have been changed
after it was signed by him. On the other hand, the
defendant’s agent at Cody testified ithat he had no recol-
lection of the plaintiff’s having given him an oral order
for the cars mentioned in the written order; that the order
was in the same condition as it was at the time it was
signed by the plaintiff; that he filled out the order in the
presence of the plaintiff, turned the hook around to him,
and the plaintiff signed it; that the book was one kept in
the office of the railroad company at Cody in accordance
with the provisions of the statutes, and that no cars were
furnished to any one at his station except such as were
ordered in writing upon that book, and that no discrimi-
nation had been practiced against the plaintiff. There
was no allegation in plaintiff’s reply that the book had
been changed or altered in any manner, and, notwith-
standing the foregoing facts, the court instructed the jury
as follows: “You are instructed that the burden of prov-
ing the written order for cars alleged to have been signed
by the plaintiff on October 14, 1907, is on the defendant,
and before you would be justified in finding that such
written order superseded a prior order, a fair preponder-
ance of the evidence must show that plaintiff signed such
written order in the form in which it was introduced in
evidence.” The court thereby placed the burden of proof
upon the defendant to show that the order had not been
changed or altered after it was signed by the plaintiff.
This is one of the grounds of error assigned by the
defendant.

The record discloses that the written order in question
bears upon its face no evidence of any change or alteration
whatsoever; and, the plaintiff having admitted that he
signed it, the burden of proving that it had been changed
or altered after he had appended his signature thereto was
upon him according to the well-settled rule which has been
adopted in this state, McClintock v, State Banl:, 52 Neb,
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130; Dorsey v. Conrad, 49 Neb. 443 ; Colby v. Fozworthy,
80 Neb. 239.

The giving of an instruction which places the burden
of proof upon the wrong party is reversible error. Ander-
son v. Kannow, 3 Neb, (Unof.) 686.

Defendant further contends that the court erred in giv-
ing instruction 9 upon his own motion. By that instruec-
tion the plaintiff was allowed to recover on his alleged
oral order for cars, and without regard to his written
order which superseded his oral order, if any, to wit,
the alleged order of October 2. The jury were told, in
substance, that the only question in relation to the third
cause of action was whether or not the plaintiff had re-
quested the cars on October 2, and they had not been fur-
nished until October 27. It is contended that by this in-
struction the trial court ignored and practically nullified
the provisions of article V, ch. 72, Comp. St. 1909, relating
to rates and unjust discriminations, which contains the
section of the statutes above quoted. It is argued that
the statute in question is mandatory; that it should be
construed to be mandatory and conclusive in order to ac-
complish the object intended by the legislature. The
statute requires that the book described therein shall be
kept open for public inspection in order that shippers may
have ready access to the evidence as to the cars ordered, to
consult the same as to the probabilities of receiving cars,
and to prevent any claim on the part of the railroad com-
pany that it had oral orders antedating the written orders
given by shippers. It seems clear that if this statute is
held to be directory or permissive, and not mandatory and
exclusive, then the door is still open by which a railroad
company may claim that, while the book required by the
statute to be kept did not show any prior orders, yet it had
oral orders, made days and weeks in advance, which it
was required to fill in advance of the orders entered upon
the book and signed by the shippers. Before the passage
of the act in question, frequent controversies arose between
the shippers and the carriers as to when the cars were
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ordered and when desired by a shipper. In order to pre-
vent controversies of this kind, the legislature provided,
among other things, that the shipper shall enter his writ-
ten order in this book, kept according to the statutory
provisions, and that when the order is thus entered it
shall be the duty of the railroad company to supply all
cars so applied for in the order of application. It would
seem therefore that the entry of the order upon the book
kept by the railroad company was a prerequisite—a con-
dition precedent to the right to maintain an action for
damages for unlawful discrimination in furnishing cars
for the shipment of live stock. This is a reasonable reg-
ulation and a proper and necessary mode of procedure to
lay the foundation for an award for damages upon the
ground of unjust and illegal discrimination. This statute
imposes no hardship upon the shipper and is fair both to
him and the railroad company, and, if enforced, it will
obviate disputes between shippers and carriers and pre-
vent discriminations in favor of one shipper and against
another.

In construing a statute like the one in question, the
supreme court of the United States in Texas & P. R. Co.
v. Abilene Cotton Oil Co., 204 U. 8. 426, said: “While
repeals by implication are not favored and a statute will
not be construed as abrogating an existing common law
remedy, it will be so construed if such pre-existing right is
so repugnant to it as to deprive it of its efficacy and
render its provisions nugatory.”

In District Towuship of the City of Dubuque v. City of
Dubuque, 7 la. 262, 276, it is said: “Affirmative words
may, and often do, imply a negative of what is not affirmed,
as strongly as if expressed. 8o, also, if by the language
used a thing is limited to be done in a particular form or
manner, it includes a negative that it shall not be done
otherwise. Affirinative expressions that introduce a new
rule imply a negative of all that is not within the
purview.”

It may be said, however, that as the statute in question
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does not abrogate the plaintiff’s right to maintain a com-
mon law action for unjust discrimiration, such right of
action still remains, but it is competent for the legisla-
ture to require shippers, in order to lay the proper foun-
dation for the maintenance of such an action, to make
written instead of oral orders for such cars as they may
need in the shipment of live stock. We are therefore of
opinion that the method pointed out by the statute is ex-
clusive. To hold otherwise would be to render the statute
unavailing and in etfect nullify its provisions.

It was sugeested upon the oral argument, and is tenta-
tively stated in plaintift's brief, that the action was simply
one for damages based on the failure of defendant to
furnish cars to the plaintiff within a reasonable time, and
not one for unlawful discrimination. If this were true it
would not avail the plaintiff, for the record discloses that
the defendant upon the trial offered competent evidence
to show that, owing to the unprecedented demand for cars
for the shipment of live stock during the month of October,
1907, it was absolutely unable to furnish the cars desired
by the plaintiff before the 27th day of that month. It of-
fered to show the extent of its equipment for stock ship-
ping purposes in the year 1906, together with the number
of cars shipped over its line of road, upon which the sta-
tion of Cody is situated, for that year. It offered to show
the number of cars of live stock actually shipped over that
division of its road during the month of October, 1907. It
also offered evidence to show that its increase in equip-
ment had more than kept pace with any demand that
within reason might have been expected for that year. It
offered evidence of the number of cars of live stock shipped
over that division of its road in the month of Octobher,
1908, and the evidence thus offered showed conclusively
that the number of such cars transported in October, 1907,
exceeded by 670 the number transported either in the
month of October, 1906, or 1908. In fact the evidence
thus offered and excluded, over defendant’s exceptions, if
believed by the jury, would have been a complete defense
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to that kind of an action. The exclusion of this evidence
was reversible error, and therefore from any point of view
the judgment of the district court as to that cause of
action must be reversed,

The record discloses that by their verdict the jury
found and returned a separate amount as to each cause
of action and the court rendered judgment accordingly.
This enables us to affirm the judgment of the district
court as to plaintiff’s first and second causes of action and
reverse it as to the third cause of action, which is accord-
ingly done, and the cause is remanded to the district court
for further proceedings not inconsistent with this opinion.

JUDGMENT ACCORDINGLY.

GEORGE T. HANER BT AL., APPELLEES, V. ELLA K. PALMER,
APPELLANT. '
Fnrep Fepruary 165, 1911. No. 16,309.
1. Appearance. By a general appearance in an action the defendant
waives all defects in the original summons.

2. Appeal: PeriTION. The objection that the petition in the district
court states a different cause of action from the one tried in the
justice court cannot be considered, where the record does not
contain a copy of the original bill of particulars.

8. Principal and Agent: EvIDENCE. A letter written by an agent of
a party with his knowledge and consent ordinarily is competent
evidence against him.

4. Appeal: CoxnrrictiNg EvDENCE. A judgment rendered upon con-
flicting evidence will not Le reversed unless it is found to be
clearly wrong.

APPEAL from the district court for Saline county:
LesLie G. HURD, JUDGE. Affirmed.

Joshua Palmer, for appellant,

R. M. Proudfit, contra.
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BARNES, J.

The plaintiffs recovered a judgment in the distriet court
for Saline county for money expended in furnishing an ab-
stract of title for the defendant at her request, and she
has appealed.

It appears that the plaintiffs commenced their action in
justice court, where they recovered a judgment from
which the defendant appealed to the district court, where
the plaintiffs again had judgment. Complaint is now
made of the insufficiency of the summons issued by the
justice of the peace, but that question cannot be consid-
ered, for the reason that the defendant appeared generally
in the justice court, and asked for and procured a con-
tinuance of the cause for the period of 30 days. By such
appearance she waived all defects in the original sum-
mons. Rtelling v. Peddicord, 78 Neb. 779 ; Merchants Sav-
ings Bank v. Noll, 50 Neb. 615.

It is further claimed that the petition in the district
court set forth a different cause of action from the one
sued on in the justice court. This assignment cannot be
considered for the record does not contain the original
bill of particulars upon which the cause was tried in the
justice court.

It is also stated that the court erred in the admission of
a certain part of plaintiffy’ evidence, to wit, the letter to
plaintiffs requesting them to prepare the abstract in ques-
tion. The objection is that the defendant did not write
the letter herself. It appears that the letter was written
with her knowledge and consent by her husband, who, she
admits, was her agent and was entrusted with the man-
agement of her business. Therefore the letter was com-
petent evidence against her. Finally, it is contended that
the judgment is not sustained by the evidence. It appears
that the judgment was rendered upon conflicting testi-
morny, and, as it is not shown to be clearly wrong, it must
be affirmed, and it is so ordered.

v AFFIRMED,

b4 f [ -
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ELizA B. WORLEY, APPELLEE, V. SUPREME LODGE ROYAL
ACHATES, APPELLANT.

Fruep FEBRUARY 15, 1911. No. 16,298,

Insurance: DELINQUENT ASSESSMENTS: FORFEITURE. Where the
supreme lodge of a fraternal beneficiary soclety in its usual
course of business, and for a long period of time, acting by an
agent directly employed by it for that purpose, collected delin-
quent assessments from its members, and without any action on
the part of the members, without question and without requir-
ing a certificate of health, continued the certificates in force,
it will not be permiited to declare a forfeiture in a case where
at a time when it was accustomed to receive such payments it
ascertained that the assured was sick and unable to make a
health certificate, and thereupon refused to receive the payment
of such delinquent assessment unless such certificate was made.

APPEAL from the district court for Douglas county:
GEORGE A. DAY, JuDGE. Affirmed.

A. H. Burnett, for appellant.
Weaver & Giller, contra.

LerTON, J.,

This is an appeal from a judgment upon a fraternal
beneficiary certificate in favor of the plaintiff who was
the beneficiary named therein. The contract is admitted
and forfeiture is relied upon as a defense.

Dr. H. A. Worley, the assured, was a practicing physi-
cian, resident in Omaha. He became a member of the
defendant association in July, 1901. Assessments for ben-
efits were made monthly, and during the membership of
the doctor assessments 13 to 88, inclusive, became due and
payable. The supreme lodge has its headquarters in
Omaha; Irving G. Baright is its supreme president, and
Miss E. L. Grinnell is its supreme secretary. They have
occupied these positions ever since the organization of the
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association. Dr. Worley was a member of Omaha Lodge
No. 1. The evidence shows that it was custemary for the
secretary of this lodge to have a desk in the office of the
supreme lodge, and also to be employed by the officers of
the supreme lodge to procure new members and to collect
delinquent assessments, being paid by the supreme lodge
an additional compensation to that to which he was en-
titled as secretary of the local lodge. This collector usu-
ally called at the office of Dr. Worley each month for the
past due assessment. On one occasion the doctor sent
Mr. Dopson, who worked in his office, to the oftice of the
supreme lodge with the assessment then payable. Dop-
son was then told by the supreme president that he need
not bring the assessments, but that a collector would be
sent for them each month. This conversation was re-
peated to Dr. Worley. Assessments were payable on the
first day of each month, but were not delinquent until the
first of the following month. It was the custom of Dr.
Worley to pay his assessments to the collector after they
became delinquent, and no questions were asked and no
certificate of health was ever required by him.

The record, however, shows a certificate of health signed
by the doctor and witnessed by the supreme president in
1904, at a time when he had been delinquent for two
months. How this came to be made is unexplained save
by the inference that the payment being two months
past due a certificate of health was required. The evi-
dence of the supreme secretary shows that the pay:
ment of a delinquent assessment was considered by the
supreme lodge ipso facto as an application for rein-
statement. The supreme lodge meets once in four
years, and in the interval between its meetings the af-
fairs of the society are managed and conducted by the
executive officers. It is the duty of the supreme execu-
tive board, which consists of the supreme president, su-
preme vice-president, supreme past president, supreme seec-
retary, and supreme chaplain, to pass upon applications
for reinstatement. A majority of the board constitutes a
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quorum. This board seldom met, and it is shown that
the supreme secretary and one other member would usually
meet once a month, and without certificates of health or
other data or information than the report of payment by
the delinquent would reinstate all delinquent members,
and that occasionally, sometimes after four or five months
had elapsed, when a quorum was present, a formal entry
would be made ratifying the reinstatements made by the
secretary, but that when the ratification was had no health
certificates or further information was before the board.
Dr. Worley contracted a cold November 13, wasg able to
be up and attend to patients at his house for about a week,
but became worse and died on December 8, 1907. Mr.
Clark, who occupied a room adjoining Dr. Worley’s office, -
testified that about the 12th or 15th of November, 1907,
Mr. Hopkins, secretary of the local lodge, who was also
collecting delinquent assessments, came to the office, in-
quired for Worley, and was told he was at home sick.
Hopkins then explained that he had not called before for
the reason that he had been out on his farm in the north-
western part of the state, and that he would be back. The
witness told Mr. Dopson, Dr. Worley’s office-man, of this
conversation. On the 15th or 16th Dopson went to the of-
fice of the supreme lodge and offered to pay the October
assessment which was delinquent on November 1. He
testifies that the supreme secretary told him he would
have to pay the November assessment also; that he tele-
phoned to Mrs. Worley, who told him to pay them both if
he had money enough; that he had a $10 bill which he
gave to the collector, but that the supreme secretary then
said she would not accept it unless the doctor signed a
health certificate. The money was then returned to him.
The fact that Dopson was at the office and offered to pay
the assessment is admitted by Miss Grinnell, but she denies
saying that he must pay both assessments. She also tes-
tifies that at that time she had Leard that the doctor was
sick, and therefore refused to receive the money without
the health certificate. Mr. Hopkins, the secretary and
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collector, testifies that he called for the October assess-
ment the latter part of that month, and on its nonpay-
ment told Dr. Worley he would have to attend to its
payment himself, but the jury evidently believed Clark’s
testimony as to a later visit.

The defendant concedes that it has waived the necessity
of payment of the assessment upon the day fixed, and that
the tender by Dopson complied with one condition of re-
instatement by payment of delayed dues and assessments,
but contends that it has not waived the necessity of
furnishing a certificate of good health such as the by-laws
require, and that the failure of Worley to furnish such
certificate when demanded by the supreme secretary
operated as a forfeiture of all rights under the contract.

We are of opinion, under the evidence, that the supreme
lodge had by a long continued course of conduct led the
assured to believe that the payment of the assessments
within the first month after delinquency and without a
health certificate continued the contract in force. The
evidence of its secretary shows that this was its manner
of doing business not only with Dr. Worley, but with all
members who paid their delinquent assessments within
such time. We believe Dr. Worley was entitled to rely
upon the usual course of business of the supreme lodge,
and that the respective rights and obligations as to pay-
ment and the necessity of a health certificate were the
same as if the money had been tendered before delin-
quency. The manner of doing business of the supreme lodge
virtually extended the period within which a reinstate-
ment could be had without a health certificate being
furnished until the first day of the month succeeding that
upon which the technical delinquency occurred. The rein-
statements before this time were made as a matter of
course. Having thus lulled its delinquent members into
security by waiving the provisions providing for a for-
feiture, it would be manifestly unfair and unjust, whether
on the ground of estoppel or on the ground of waiver, to
allow the association to insist upon a strict compliance
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with its by-laws as soon as it ascertained it was impossible
for the assured to do so.

The facts are so different from those of any other case
which has been before thig court that it is unnecessary to
refer at length to former decisions. The feature which
distinguishes this case from those cited by defendant is
that the assured dealt directly with an employee of the
supreme lodge itself, and with its officers, and not with
the officer of a subordinate lodge.

The writer still adheres to the views expressed in his dis-
senting opinion in the case of Modern Woodmen of Amer-
ica v, Pringle, 76 Neb, 384, 388, in a case where there was
no knowledge by the supreme body of the attempted
waiver by the officer of the local lodge and no ratification,
but in this case the supreme body itself acted and the case
falls within the rule of Modern Woodmen of America v.
Lane, 62 Neb. 89 ; Supreme Tent, K. of M. W., v. Volkert,
25 Ind. App. 627; Erdmann v. Mutual Ins. Co., 44 Wis.
376; Niblack, Accident Insurance and Benefit Societies
(2d ed.) sec. 300, and cases cited in those opinions.

The judgment of the district court is

AFFIRMED.

FAwWCETT, J., not sitting.

RicHARD O. RICHARDS, APPELLEE, V. MISCINDA SMITH
ET AL., APPELLANTS, '

Fiep FEBRUARY 15, 1911. No. 16,300.

Mortgages: FoRECLOSURE: UNRECORDED DrEED: PrIORITIES. TUnder the
provisions of section 16, ch. 73, Comp. St. 1909, a sheriff’'s deed
to a purchaser without notice based upon proceedings foreclos-
ing a recorded mortgage will convey a title superior to that
obtained by a deed executed by the mortgagor before the fore-
closure proceedings, but not recorded until after the recording
of the sheriff’s deed.
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APPEAL from the distriet court for Dawes county: WIL-
LIAM H. WESTOVER, JUDGE. Affirmed.

A. M. Morrisscy and A. G. Fisher, for appellants.
A. W. Crites, contra,

LETTON, J.

This is an action in ejectment. Judgment for plaintiff,
and defendants appeal. Both parties claim title through
ope &1 Preandt. On July 5, 1893, the land was con-
veyed to Brandt. This deed was filed for record on the
6th day of July. The plaintiff claims title by virtue of a
cheriti's deed made in proceedings to foreclose a mortgage
on the premises executed by Brandt on that day in favor of
one Telford, which mortgage was afterwards assigned to
Martha R. Falk. The sheritt’s deed bears date of June 4,
1897, and was recorded on June 10, 1897. It conveyed the
premises t Martha . TFalk, the plaintiff in that action,
who on March 4, 1901, conveyed the premises to plaintiff
by deed of general warranty.

The evidence for the defendants shows that on the same
day that Brandt executed the mortgage he conveyed the
premises to one Emma J. Allen hy warranty deed. The
defendants derived title by conveyance from her.
The deed to Emma J. Allen was not recorded until June
16, 1899, about two years after the recording of the sher-
i#f’s deed. TIm the foreclosure proceedings A. L. Brandt,
W. J. Bowden, John Doe, and Mary Doe were made parties
defendant. No summons was issued in the case, and the
only service was by publication. The defendants contend
that the evidence shows that at the time the foreclosure
proceedings were hegun defendants’ grantor, Emma J.
Allen, was in possession of the land by a tenant named
Wright, and that since the tenant was not served with
summons the foreclosure proceedings could not affect their
interests nor the interests of their grantor, Emma J. Al-
len, and therefore conveyed no title as against them.
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Defendants concede in their brief that if a summons had
been served upon the tenant of Emma J. Allen the pro-
ceedings would probably bind her, and that if Brandt had
been sued before he conveyed the title he and his grantees
would probably have been bound. The trouble with this
argument is that it ignores the effect of the recording acts.
The sheriff’s deed conveying the title obtained from
Brandt through the foreclosure was placed upon record be-
fore the deed to Emma J. Allen under which the defend-
ants claim.

Under section 16, ch, 78, Comp. St. 1909, all deeds and
mortgages which are required to be recorded “shall be ad-
judged void as to all such creditors and subsequent pur-
chasers without notice, whose deeds, mortgages, and other
instruments, shall be first recorded.” This statute has
been construed in the following cases; Mansfield v. Greg-
ory, 8 Neb. 432; Harral v. Gray, 10 Neb. 186; Hubbart v.
Walker, 19 Neb. 94; Sheasley ov. Keens, 48 Neb. 57;
Rumery v. Loy, 61 Neb. 755; and Munger v. Beard & Bro.,
79 Neb. 764,

The question presented is whether the grantee in an
unrecorded deed has a better title than a purchaser with-
out notice at sheriff’s sale under foreclosure of a mortgage
executed before the unrecorded deed, whose deed is re-
corded first. Under the foregoing provisions of the
statute, the unrecorded deed from Brandt to Emma J. Al-
len, being recorded after the sherif’s deed based upon the
recorded mortgage to Telford, was void as against the pur-
chaser at the sheriff’s sale. No person lived on the land
which was unenclosed and used for grazing. It is true the
witness Allen says e leased the land to the Wright broth-
ers for 1895, 1896 and 1897, but he also says they used it
for grazing and fails to show any visible possession other
than that of wild land by grazing animals. We think the
evidence fails to show occupation by any one sufficient to
constitute notice to the purchaser at the sheriff’s sale.
The fact that no service was made upon the Wrights is not
material since they claim no interest and their term has
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long since expired. It seems to be contended that the
gervice of summons in a foreclosure case upon a tenant and
not upon his landlord would bind the interest of the land-
lord ; but, of course, this is not the law. The defendants
have been in the actual possession of the land since 1900.
This action was begun in 1907, so that the statute of limi-
tations had not run when the action was begun. At the
time they purchased the sheriff’s deed was on record, so
they cannot be said to be innocent purchasers. There is
no satisfactory evidence of adverse possession prior to the
time that the defendants purchased the land.

The case was tried to the district court without the
intervention of a jury. From the whole record, we are
of opinion that its judgment was correct, and it is there-

fore
AFFIRMED.

FAWCETT, J., not sitting.

JACK C. GALLOWAY V. STATE OF NEBRASKA.
Fomep Fesrusry 15, 1911, No. 16,933,

1. Criminal Law: ASSISTANT PROSECTGTOR. Where it appears that the
fact that additional counsel was to assist the county attorney
was known to counsel for the accused from and before the
time of the beginning of the trial, and before any jurors were
impaneled, and no prejudice is shown to have occurred to the
rights of the accused, an objection to the appearance of such
additional counsel was properly overruled.

IMMATERIAL EVIDENCE. Ordinarily a judgment will not be
reversed on account of the admission of immaterial evidence
unless some prejudice has resulted to the accused, and this is
especially true where other evidence of the same transactions
is received without objection.

8. Rape: INSTRUCTIONS. An instruction should respond to the Issue
pefore the court, and where the accused is charged with rape on
a child under 15 years of age it is mot error to refuse an in-
gtruction which is applicable alone to a charge of rape upon a
child over 15 and under 18 years of age.
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~ ERROR to the district court for Saline county: LesLms G.
Hurp, JUDGE. Affirmed.

Bartos & Bartos, for plaintiff in error.

Arthur F. Mullen, Attorney General, and George W.
Ayres, conira.

LErTON, J.

Plaintiff in error brings these proceedings to review a
judgment of conviction of rape upon a female child under
the age of 15 years. A number of errors are assigned
which will be examined, but in different order from that
in which presented.

In making his statement to the jury, something was
said by counsel for the accused which was objected to by
Mr. G. N. Venrick. Defendant’s counsel then objected to
the appearance of Mr. Venrick in the case, for the reason
that Venrick was not the county attorney nor a deputy
county attorney, nor appointed by the court in the case.
The objection was overruled and exception taken. It is
now contended that this ruling was erroneous. At the
hearing upon the motion for a new trial, a showing was
made by the state to the effect that Mr. Venrick is a young
lawyer who had been associated with the county attorney
in his office and in the trial of criminal cases for about
nine months at-the time of the trial; that counsel for de-
fendant had during all that time known these facts; that
Venrick had appeared as counsel in this case from the
time the case was called and before any jurymen were
called into the box, and the fact that Venrick was to ap-
pear with the affiant was known to defendant’s counsel be-
fore and ever since he had been appointed to defend. This
court has carefully preserved the rights of the accused in
such matters even to the extent of saying that assistant
counsel should be selected and appointed for the prosecu-
tion before the trial, so that the defendant may in all fair-
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ness be permitted to examine the panel of jurors with

reference to the fact that such counsel is to be employed.

Knights v. State, 58 Neb. 295. No request was made to.
be allowed to re-examine the jurors, and the circumstances

shown by the record in this case neither show any preju-

dice to the defendant nor indicate that any error was made

in overruling the defendant’s objection.

It is next complained that the court erred in permit-
ting testimony to be given with respect to what was done
by the wife of the accused and Mina McKenzie, the sister
of the complaining witness, at a time when both the ac-
cused and the prosecuting witness were absent. In order
to understand this point it will be necessary briefly to state
the facts in the case. On the 224 of April, 1909, an adver-
tisement appeared in the Nebraska State Journal of Lin-
coln, Nebraska, as follows: «Wanted, Girl to work with
man and wife in vaudeville; reference unnecessary, $5.00
per week and all expenses; 209 North 9th St. Suite 1.”
This advertisement attracted the attention of the prose-
cuting witness, Grace McKenzie, who answered it and ap-
plied in person at the place specified. The accused and
his wife were at the room, which was in a lodging house.
After some conversation at that place, several other meet-
ings were had with the prosecuting witness, both there and
in the presence of her mother at the rooms where the
mother and children lived. The family was poor, and
consisted of the mother, two daughters, Mina, who was 16
years of age, and Grace, who would be 15 years old on
September 1, 1909, and a son about 7 or 8 years old. The
older girl worked in the daytime in a restaurant at Uni-
versity Place, a suburb of Lincoln, and the mother also
worked out by the day. After some conversation with the
mother, she assented to Grace going with the accused and
his wife, provided the older sister Mina was also employed.
An agreement was finally made by which Mina was em-
ployed at $5 a week and expenses, ostensibly to sing and
dance in vaudeville houses in different towns, and Grace
was to go with them for three weeks for her clothes and

32
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expenses, and after that was to be paid at the same rate if
she proved satisfactory. It was also arranged that Mrs.
Galloway and Mina should go to Fremont to visit a friend
of Mrs. Galloway’s and that the accused and Grace should
go to Omaha to procure some stage dresses, and from there
should proceed to Fremont to meet the others. Up to this
point there appears to be no dispute in the testimony. On
the evening of April 23 the girls with Mr. and Mrs. Gal-
loway and a man called Brown, who seemed to be asso-
- ciated with the accused, went to the Burlington station in
Lincoln together. Brown, Mrs. Galloway, and Mina left
on a train, and Galloway and Grace took another train
which departed shortly afterward. Grace testifies she
believed that the others had gone to Fremont, and that she
and Galloway were taking a train to Omaha. After their
train had passed two or three stations and reached the
little station of Burks, in Saline county, she says the ac-
cused told her it was necessary to leave the train there and
to walk across to another station in order to take another
train for Omaha; that they left the train, walked some dis-
tance along the railroad track, and then along a wagon
road to a secluded spot on the banks of a creek, where the
accused feloniously assaulted her. She testified that they
then walked several miles into the town of Crete, where
the accused took her to a hotel, procured a room and reg-
istered for her; that he then left her, saying that he was
going to look for the other girls; that she stayed at the
hotel that night alone, and the next morning the accused
returned and took her to another hotel, where she found
the remainder of the party. After breakfast that morning
the two men procured some fishing tackle, some lunch and
a number of bottles of beer, and the whole party spent the
day fishing in the river a short distance from the town.
That night Mrs. Galloway, Brown, and Grace took the
train to Wilber, leaving Mina and the accused at Crete.
When they reached Wilber, Mrs. Galloway went to the
hotel with Grace, registered for her under an assumed
name, paid for the room with money which she had ob-
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tained from the girl, and left her at the hotel. The next
worning complaint was made by Grace to the wife of the
hotel keeper as to her treatment by the accused, and he was
arrested near Wilber later in the day.
It is the admission of the testimony of Mina McKenzie
describing the movements of Mrs. Galloway and herself
after they reached Crete which is assigned as being pre-
judicially erroneous. This testimony was to the effect that
_the witness believed they were going to Fremont until Mrs.
Galloway suggested that they get off at Crete, and that
after they reached there Mrs. Galloway went to a hotel and
procured a place for the witness to stay; that the next day
when they were all together at the fishing picnic, whenever
the sisters would approach each other, Mrs. Galloway
would come up and interrupt them and begin to talk about
rehearsals, and that afterward the party again separated,
as was testified to by Grace. The theory of the state evi-
dently was that both the accused and his wife had knowl-
edge of the criminal act; that the reason that Grace made
no complaint the next day was that Mrs. Galloway pur-
posely prevented her from communicating with her sister;
and that the evidence was material as explaining her fail-
ure to complain. It is shown, however, that Grace had op-
portunity to complain to others at the hotel in the absence
of both the accused and his wife, and we are not inclined to
place much stress upon this suggestion. There were
other doings of the party at Crete admitted in evidence,
put none showing any criminal act of any kind. It is
true that evidence of another crime would not be admis-
sible and might be prejudicial under the issues framéd, but
the evidence objected to falls far short of showing any
connection with any other offense. Moreover, much evi-
dence along this line was received without objection, and
the accused and his wife told practically the same story as
to the doings of the party at Crete. The defendant insists
that this was evidence of a conspiracy and that no con-
spiracy was charged, but, as we have seen, the evidence
fails to show anything more than a concerf of action be-
tween the defendant and his wife at the very most,
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The jury were entitled to know what the circumstances
were as to the making or failure to make complaint, and
it would have been difficult to do so without showing what
was done by the party after they reached (‘rete. The facts
shown as to no complaint being made and of the friendly
terms which seemed to exist were evidence in favor of the
accused rather than against him, and while perhaps not
very material we cannot see wherein the defendant suf-
fered any prejudice by the admission of this testimony.

Defendant complaing of the refusal of the court to give
instruction No. 6 tendered by him, which instructed the
jury that if they believed Grace McKenzie to be over 15
years of age and under 18 and unchaste, or if they enter-
tained a reasonable doubt as to her chastity, they should
acquit unless they believed she was under 15. The ac-
cused was charged with an assault on a child under 15
years of age, and the court instructed on its own motion
that in order to convict the jury must be satisfied beyond a
reasonable doubt that the complaining witness was a fe-
male child under that age. The instruction tendered did
not respond to the issue before the jury and was properly
refused, and the instruction given was as favorable to the
accused as the charge warranted.

Error is also assigned as to the overruling of defendant’s
challenge to the juror Jacobec. We think this juror was
competent, and the challenge was properly overruled.

It is also complained that the evidence does not support
the verdict. We are of opinion that the story of the eom-
plaining witness is sufficiently corroborated and the evi-
dence ample to sustain the conviction.

It is also complained that the sentence imposed is ex-
cessive. The maximum punishment was inflicted, and
while the penalty seems severe, under all the circum-
stances in the case, we are not prepared to say that it is
80 excessive as to warrant us in interfering with the dis-
cretion of the trial court.

We find no prejudicial error in the proceedings of the
&4 aanpt, and it jndement s

AFFIRMED.
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BARNBY MCCABE, APPELLEE AND CROSS-APPELLEE, V. EqQur-
TABLE T.AND COMPANY, APPELLANT; ROLLIN B. BAL-
LARD, INTERVENER, CROSS-APPELLANT.

Frep FEsrUARY 15, 1911. No. 16,267,

1. Mortgages: CoNsTRUcrIVE SERVICE: NAMEs. “For the purpose of
giving constructive notice to a defendant in a suit to foreclose
a mortgage, where he is not sued on a written instrument
signed by himself, his legal name includes his first Christlan
name and surname.” Butler v. Smith, 8¢ Neb. 78,

2. Quieting Title: Vom FORECLOSURE PROCEEDINGS: RigHTS OF MORT-
cAgor. If a valid real estate mortgage has been foreclosed, even
though the proceedings are void, the mortgagor will not be heard
to question the title acquired thereby unless he pays or tenders
the amount of the debt and interest.

3. : : . And if the purchaser subsequently pays
taxes levied on the land and delinquent, the mortgagor, as a
condition to equitable relief, will also be compelled to pay the
amount of those taxes with Interest,

INTERVENTION: Eviexce. If a third person intervenes in
a sult wherein a mortgagor and mortgagee are litigating their
interests in real estate, and it appears that the land was con-
veyed to the intervener 18 years theretofore to secure payment
of his grantor’s matured debt, and the intervener offers no evi-
dence to prove the amount thereof, but contends that he owns
the land by title in fee simple, a decree quieting title in the
plaintiff will not be disturbed on the intervener’'s appeal.

APPEAL from the district court for Box Butte county:
JaumEs J. HARRINGTON, JUDGE. Affirmed in part and re-
versed in part.

Albert W. Crites, for appellant.
A. W. Morrissey, for cross-appellant.
William M. ITodence, contra.

Roor, J.

This is an action to quiet in the plaintiff title to a tract
of land in Box Butte county. Rollin B. Ballard inter-



454 NEBRASKA REPORTS. [VoL. 88

McCabe v. Equitable Land Co.

vened and also asserted title to the real estate. The plain-
tif prevailed, and the intervener and the defendant
severally appeal.

January 1, 1890, the plaintiff executed his promissory
note, payable five years thereafter, to the McKinley-Lan-
ning Loan & Trust Company, and to secure its payment
mortgaged the land in suit. 1In 1891 the plaintiff conveyed
the land by quitclaim deed to Rollin B. Ballard, a resident
of Towa. The defendant, the Equitable Land Company,
became the owner of the mortgage debt, and in 1903 com-
menced an action to foreclose its lien. In the petition filed
in that action R. B. Ballard and Barney McCabe are
named as defendants. No process was served upon Me-
Cabe and the only notice given to Ballard was by publica-
tion. Neither of these defendants appeared in the action,
nor does the proof show that they knew that it had been
commenced, until long after judgment. In 1904 the land
was purchased at sheriff’s sale by the Equitable Land Com-
pany. The sheriff’s deed and all of the other conveyances
herein referred to were duly recorded. Since about 1899
the land has been used in connection with other tracts for
pasturing sheep, but, except during a brief interval in
1898, the plaintiff has at all times, since the mortgage was
executed, exercised complete dominion over the real estate.
The plaintiff contends that the conveyance to Ballard was
intended as a mortgage, that the demand secured thereby
was largely fictitious and has been satisfied, and that the
statute of limitations bars a foreclosure. The district
court found generally in the plaintiff’s favor and quieted
his title to said premises.

We are satisfied that the conveyance to Ballard is a
mortgage. In 1891 McCabe and Ballard were jointly en-
gaged in purchasing, shipping and selling live stock in
Towa. Ballard’s bookkeeper secured the conveyance while
McCabe was ill. McCabe testified that he did not owe the
amount set forth in the written defeasance signed by Bal-
lard, and that Ballard subsequently collected partnership
assets sufficient to pay the greater part of that debt.
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There is no evidence to contradict McCabe. Dallard con-
tends that he owns the land, and that MeCabe had a mere
right to repurchase it upon conditions which have not been
performed. The pleadings gave ample notice of the plain-
tiff’s contention, and since the amount actually due Bal-
lard when the deed was made is in doubt, and we cannot
find that fact from the evidence nor ascertain whether any
part of the debt is yet unpaid, Mr. Ballard must take the
consequences flowing from his attitude in failing to testify
to the transactions. :

Upon the defendant’s appeal we find that it owned the
note given by the plaintiff to the McKinley-Lanning Loan
& Trust Company and has not parted with its title thereto,
and that the debt has not been paid. Since process was
not served upon McCabe in the foreclosure suit, he is not
bound thereby. Ballard at all times has been a nonresi-
dent of Nebraska, and notice by publication to “R. B. Bal-
lard” did not give the court jurisdiction over him. But-
ler v. Smith, 84 Neb. 78, and cases cited in that opinion.

The plaintiff not only asks the court to cancel the mort-
gage, but also assails the proceedings in the foreclosure
suit. The purchaser at the sheriff’s sale acquired the
rights of the plaintiff, and of the defendants upon whom
process was served. In the instant case the owner of the
mortgage was that purchaser, so that it still owns the
mortgage debt and the mortgage lien. This mortgage
was valid in its inception, and capable of enforcement at
the time the foreclosure proceedings were instituted. The
mortgage debt has not been paid, nor has the mortgage
been canceled or released. This court has uniformly held
that, if a valid real estate mortgage has been foreclosed,
the mortgagor will not be permitted to assail the title ac-
quired thereby without first paying or offering to pay the
mortgage debt. Loney v. Courtnay, 24 Neb. 580; Stull v.
Masilonka, T4 Neb. 309; Barney v. Chamberlain, 85 Neb.
785. The plaintiff relies upon section 61, ch. 73, Comp.
St. 1909, but that act does not purport to authorize a’
court of equity to cancel void judicial proceedings without
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imposing reasonable conditions upon a plaintiff seeking
that relief.

The plaintiff argues that the defendant, by submitting
its title to the court, waived the protection of the prin-
ciples involved in these decisions, and that the court, in-
dependently of statute, had the right to annul the sheriff’s
deed without imposing conditions upon the mortgagor.
The defendant did not come into court on its own motion,
but appeared in response to a summons issued at the
plaintift’s request. The decisions cited by the plaintiff to
sustain his position, that the court should decree which
party has the better title to the real estate, with one ex-
ception deal with cases where neither party objected to
the jurisdiction of the court until after judgment, at
which time the defeated party argued that the action
should have been at law. The statute of limitations was
not involved in any of these cases. Peterson v. Ramsey,
78 Neb. 235, does not modify or overrule Louey v. Court-
nay or Stull v. Masilonka, supra, but the principles an-
nounced in these cases are approved.

The plaintiff has paid no part of the mortgage debt of
$500, nor has he paid all of the taxes levied upon his
land. The defendant, or those under whom it claims,
have paid taxes as follows: $3.33 paid May 11, 1905;
$24.48 paid September 25, 1903; $1.25 paid January 2,
1904 ; $1.33 paid April 20, 1905; and $1.65 paid March
15, 1906. Payment of the mortgage debt, with 7 per
cent. annual interest thereon from January 1, 1890, and
payment of the money paid as aforesaid for taxes, with
like interest from the date of every payment, should have
been made a condition precedent to granting the plain-
tiff equitable relief,

The decree, therefore, is affirmed upon the intervener’s
appeal, but reversed upon the defendant’s appeal, with
directions to enter a judgment in conformity with this
opinion, and the defendant shall recover its costs,

JUDGMENT ACCORDINGLY.
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MecCabe v. Reed.

BARNEY MCCABE, APPELLEB, V. MARY E. REED; GIRARD
TRUST COMPANY, CROSS-APPELLANT; ROLLIN B. BAI-
LARD, INTERVENER, APPELLANT,

Foep Ferruary 15, 1911, No. 16,277.

Mortgages: Suir To CANCEL: OWNERSHIP OF DEBT: EviDENCE. If the
defendant in an action to cancel a mortgage produces the notes
secured thereby, and it appears that he has controlled and had
undisputed possession of the instruments for many years under
a claim of title thereto, these facts will sustain a finding that
he is the owner thereof, notwithstanding they are indorsed pay-
able to the order of a third person.

APPEAL from the district court for Box Butte county:
JAMES J. HARRINGTON, JUDGB. Affirmed in part and re-
versed in part, with directions.

A. M. Morrissey, for appellant.
Boyd & Barker, for cross-appellant.
William M. Iodence, contra.

Roor, J.

The material facts in this case are almost identical
with those referred to in McCabe v. Equitable Land Co.,
ante, p. 463. There is this difference: Mrs. Reed, the
owner of a certificate of tax purchase, commenced an ac-
tion to foreclose her lien upon the land involved in this
action, and impleaded the mortgagee as a defendant, and
a subsequent holder of the note secured by the mortgage
intervened. In that suit a decree was rendered fore-
closing the tax lien and the mortgage. The intervener in
that action purchased the land at sheriff’s sale in October,
1904, but did not take possession of the real estate. The
court in the instant case canceled the mortgage and
quieted the title to the real estate in the plaintiff upon
condition that he should pay the defendant the amount of



458 NEBRASKA REPORTS. [Vor. 88

McCabe v. Reed.

the tax lien, and, if he failed to do so, that the land
should be sold to satisfy that lien.

The evidence with respect to Rollin B. Ballard’s inter-
est in the land is identical with the evidence upon that
issue in McCabe v. Equitable Land COo., supra, and, for
the reason stated in our opinion in that case, Mr. Bal-
lard’s appeal in this case should not be sustained.

The plaintiff argues that the defendant did not prove
that the intervener in the tax foreclosure suit owned the
note and mortgage in question. The note and the mort-
gage are attached to the files in that case. These in-
struments, with all the indorsements thereon, were re-
ceived in evidence during the trial of this case. The
note bears several restrictive indorsements which pur-
port to vest title in the McKinley-Lanning Loan & Trust
Company. An agreement between McCabe and the Me-
Kinley-Lanning Loan & Trust Company for an extension of
the maturity of the mortgage debt was offered in evidence
but excluded by the court. This agreement was indorsed
by the payee to the intervener in the tax foreclosure suit,
the Girard Life Insurance, Annuity & Trust Company,
but the indorsement was excluded. The original payee
of the note entered a voluntary appearance in Mrs.
Reed’s suit, and summons was served upon the trus-
tee named in the mortgage deed, but prior thereto they
had parted with all title to the mortgage debt. The de-
livery of a negotiable promissory note indorsed to the
order of a third person will not in itself transfer title to
the note (Gaylord v. Nebraska Savings & Fachange Bank,
54 Neb. 104), but an equitable assignment will result from
the sale and delivery of the note without an indorsement,
and the equitable owner may maintain an action thereon
in his own name (Greeley State Bank v. Line, 50 Neb.
434). And the possession of an unindorsed negotiable
promissory note by some person other than the payee or
indorsee may sustain a finding that the equitable title
followed the possession. Cather v. Damerell, 5 Neb.
(Unof.) 175.
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In the instant case the original note and mortgage were
produced in the tax foreclosure case by the intervener
therein, and they have remained in the custody of the
clerk of that court for more than six years. No one
other than that person asserts title to those instruments,
and we are of opinion that there is prima facie proof of
title in the intervener in the tax case, the defendant in
this action. Sanford v. Litchenberger, 62 Neb. 501. The
note is for $500, and bears interest from February 1, 1888,
Payment of the principal sum, with 7 per cent. annual
interest from that date, should have been made a condi-
tion precedent to granting the plantiff equitable relief.
McCabe v. Equitable Land Co., supre. The defendant
also paid taxes upon the land subsequent to the sheriff’s
sale, viz., for 1904, $1.33; for 1905, $1.65; for 1906, $1.65;
but the proof does not show the dates upon which those
payments were made.

The decree of the district court therefore is affirmed
upon the intervener’s appeal, but reversed upon the de-
fendant’s appeal, with directions to take evidence to prove
the date those taxes were paid and to enter a decree in
conformity with this opinion. The costs of this appeal
to be taxed to the defendant Girard Trust Company; but
in all other respects it shall recover costs.

JUDGMENT ACCORDINGLY.

ANDREW J. METZ, APPELLEE, V. CHICAGO, BURLINGTON &
QUINCY RAILROAD COMPANY, APPELLANT,

Frep FesrUuAry 16, 1911. No. 16,288.

1. Master and Servant: INJURY TO SERVANT: KEMPLOYER'S LIABILITY
Acr. A railway company’s servant employed in its water sup-
ply department and engaged in digging a well to be used in
supplying its locomotive engines with water is within the pro-
tection of section 3, ch. 21, Comp. St. 1907.
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If a servant thus employed and while engaged in
that work is injured as a result of the negligence of a fellow
servant, the employer is at least prima facie liable therefor.

.

3. Appeal: NEGLIGENCE: INSTRUCTIONS. In such a case, if the defend-
ant pleads that the plaintiff’s injuries were caused by the neg-
ligence of a fellow servant, and the court instructs the jury
that the defendant is not liable for injuries caused by risks that
were known to the plaintiff or were obvious to a man of his
experience and understanding, and there is no proof that the
plaintiff was negligent, a verdict in his favor will not be re-
versed because of errors in the court’s charge which could not
have prejudiced the defendant.

4, Hearsay evidence tending to prove a material fact, if admitted
without objections, may sustain a finding of the existence of
that fact. The probative force of such evidence is for the jury
and not for the court to determine.

APPEAL from the district court for Lancaster county:
WILLARD E. STEWART, JUDGE. Affirried.

James K. Kelby, Halleck F. Rose, Frank E. Bishop and
Hazlett & Jack, for appellant.

Shepherd & Ripley, contra.

Roor, J.

In January, 1908, the defendant was constructing a
well about 30 feet in diameter adjacent to its pumping
station near the city of Lincoln, and the plaintiff was in-
jured while in its employ in that serviee. The excava-
tion was about 55 feet deep, and a steam pump installed
at the hottom of the well was used te discharge, through
a four-inch pipe, the inflowing water, so that the well
might be dug deeper. This pipe rested against three 12
by 14 cross-timbers, one at the top of the well, another 14
feet below, and a third 14 feet further down. A piece of
2 by 6 plank was spiked to each heam close 'to and on
either side of the pipe, and a similar piece of plank joined
the other two picces so as to enclose the pipe. The beams
were securely fastened at each end to steel rails which
extended across the well at right angles to the beams and



VoL. 88] JANUARY TERM, 1911, B 461

Metz v. Chicago, B. & Q. R. Co.

were anchored in a rock wall which had been built around
the exterior of the well. The normal operation of the
pump caused the pipe to vibrate, and whenever sand or
particles of rock interrupted that operation the pipe would
“puck” and churn so as to spring these beams as much as
two inches, and the pipe itself would rise and fall as
much as five inches. While the plaintiff was working
at the bottom of the well, two of the planks became de-
tached and fell upon his head, cutting his scalp and in-
juring him more or less seriously. The plaintiff pre-
vailed, and the defendant appeals.

The defendant severely criticises the court’s charge,
and stoutly maintains that the instructions requested by
. it should have been given. The plaintiff defends the
charge, and says that in any event, under the issues and
the evidence, no verdict other than for the plaintiff should
have been returned. The facts stated in the petition will
sustain a judgment in the plaintiff’s favor. The de-
fendant by way of answer denies any negligence on its
part, and alleges that the plaintiff’s injuries were caused
by his own negligence and the negligénce of his fellow
servants, and pleads assumption of risk.

At the time the plaintiff was injured, chapter 48, laws
1907 (Comp. St. 1907, ch. 21, sec. 3 et scqg.) was in force,
and by its terms a railway company operating railway
cars in Nebraska is made liable to any of its employees
injured by reason of the negligence of a fellow servant
while the injured employee is engaged in construction or
repair work. In Swobodae v. Union P. R. Co., 87 Neb. 200,
this act was held to be a valid law. The petition and the
proof establish that the well in question was used in con-
nection with the defendant’s railway, and the defendant
pleads that the plaintiff was employed in its water supply
service at the time of the injury. The plaintiff was within
the protection of this statute, and the answer therefore
admitted a qualified liability. There is no proof, as we
understand the record, that the plaintiff assumed the risk
of injury resulting from his fellow servant’s carelessness,
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and there is no proof that the injury resulted from his own
carelessness. It may be questioned whether under the is-
sues and the evidence the question of assumption of risk
should have been submitted to the jury, but it was, and
by their verdict they say the risk was not assumed. The
vital issues were the extent of the plaintiff’s injury and
the amount he should recover therefor. ‘

The defendant’s counsel urge that the recovery is ex-
cessive. If the plaintiff testified truthfully, the verdict
is not excessive, and that fact was one for the jury and
not this court to determine.

Complaint is made that there is no basis for an assump-
tion in a hypothetical question that the plaintiff’s skull
was fractured. The plaintif’s wound was dressed by Dr.
Everett, the defendant’s surgeon. The plaintiff was per-
mitted, without objection, to testify that Dr. Everett
said at the time with reference to the outer wall of the
plaintiff’s skull, “It is just broken through,” and “It is
chewed up pretty bad.” Two physicians testified for the
plaintiff. In part their conclusions were drawn from a
personal examination of the plaintiff and in part from a
hypothetical state of facts, which included an assump-
tion that the plaintiff’s skull had been fractured. Dr.
Everett denied having made the statement testified to
by the plaintiff, but it was for the jury to find whether
he said so or not. The defendant argues that, although
Everett did make the statements, it is not bound thereby.
Hearsay testimony admitted without objection may sus-
tain a finding based solely thereon. Sheibley v. Nelson,
84 Neb. 393. Dr. Finney also testified that there is a
depression or indentation beneath the scar upon the plain-
tiff’s head, and testifies, in effect, that this condition may
have been caused by an injury to the skull. There was
therefore no error in permitting the physicians to answer
the hypothetical question.

While we do not approve the court’s charge in every
particular, we are of opinion that upon the entire record
it is not prejudicially erroneous. There is sufficient evi-
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dence to sustain the verdict, and the judgment of the dis-

trict court therefore is
AFFIRMED.

BaArNES and LETTON, JJ., concur in the result.

FAWCETT, J., not sitting.

JoEN M. WESTERFIELD, APPELLANT, V. LARDNER HOWELL
ET AL., APPELLEES.

Frep FeerUArRY 15, 1911. No. 16,294.

Quieting Title: Vo FORECLOSURE PROCEEDINGS: PURCHASE SUBJECT TO
MORTGAGE. If a valid real estate mortgage has been foreclosed,
even though the proceedings are void, one who purchased the
equity of redemption subject to the morigage will not be heard
to question the title acquired by reason of those proceedings,
unless he pays or tenders the amount of the mortgage debt and
interest.

AprPEAL from the district court for Lincoln county:
HANSON M. GRIMES, JUDGR. Affirmed.

Ellery H. Westerfield, for appellant.
A. Muldoon, contra.

Roor, J.

This is an action to quiet in the plaintiff title to a tract
of land. The defendants prevailed, and the plaintiff
appeals. .

In 1892 the plaintiff purchased the land in controversy
subject to a mortgage which was subsequently foreclosed.
The defendants purchased the land at the sheriff’s sale.
The plaintiff asserts that in the foreclosure proceedings
the court did not acquire jurisdiction over the real estate,
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and that the decree and the sheriff’s deed are void. The
plaintiff does not contend that the mortgage was invalid,
paid or satisfied at the time those proceedings were insti-
tuted, or that the mortgage debt has been paid, but relies
upon section 61a, ch. 73, Comp. St. 1909, which provides
for quieting title to real estate as against unenforceable
liens. The plaintiff does not confine his petition to the
mortgage lien, but assails the foreclosure proceedings and
the sheriff’s deed. He has not paid, nor does he offer to
pay, the mortgage debt. The district court therefore was
right in dismissing the petition. Loney v. Courtnay, 24
Neb. 580; Stull v. Masilonka, 74 Neb. 309; Barney v.
Chamberlain, 85 Neb. 785. v

The judgment of the district court is
AFFIRMED.

JerrY J. HANKS V. STATB OF NEBRASKA.

PEn Fesruary 15, 1911, No. 16,749,

1. Criminal Law: CONTINUANCE: DISCRETION OF Courr. An applica-
tion to continue a criminal case which has been set for trial
upon a day certain at the request of the accused is addressed to
the sound discretion of the trial court, and If it does not-appear
that the reasons given for requesting the continuance were not
known to the accused at the time the order setting his case for
trial was made, a judgment of conviction will not ordinarily be
set aside because that continuance was not granted.

2. Bape: EvIDENCE. An undergarment worn by the prosecutrix. at the
time of an alleged criminal assauit may, if identified, be admitted
in evidence.

If it satisfactorily appears from the evidence that

the prosecutrix is not the wife, sister or daughter of the ac-

cused, a conviction will not be reversed because no witness tes-
tified in direct language to these facts.

The evidence examined and commented upon in

the opinion, and held sufficient to corroborate the prosecutrix.

4

INSsTRUCTIONS. “The failure of the court to instruct the

b.
jury, that a defendant charged with rape cannot be convicted
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without evidence corroborating the prosecutrix, is not error,
unless it appears that such an instruction was requested.”
Edwards v. State, 69 Neb. 386.

6. Error will not be presumed, but must affirmatively appear.

7. Criminal Law: LIMITATION OF ARGUMENT. A conviction will not be
set aside because the trial court limited counsel to an hour and
15 minutes on a side in which to argue the cause to the jury,
although the practice is not approved.

ARGUMENT: EXxcepTioN. “Abuse of privilege by counsel in
addressing the jury, to be available on appeal, must be excepted
to at the time.” Hill v. State, 42 Neb. 503.

Jurors: CoMPETENCY: REvVIEw. If the court upon conflict-
ing affidavits finds that a venireman, before being called as a
juror in a criminal cause, did not express an opinion that the
accused was guilty, this court will not ordinarily hold to the
contrary.

10.

NEw TrRIAL: NEwLY DISCOVERED EVIDENCE. A new trial
will not be granted for alleged newly discovered evidence cumu-
lative in character and to some extent tending to impeach the
state’s witnesses with respect to collateral facts testified to by
them, where it appears that many of the witnesses relied upon
to give the newly discovered evidence testified during the trial,
and there is no showing of diligence before trial to procure or
present the newly discovered evidence.

ERrOR to the district court for Dawes county: WIL-
L1AM H. WESTOVER, JUDGE. Affirmed.

Hamer & Hamer, G. T. H. Babcock and Farl R. Fergu-
son, for plaintiff in error.

Grant G. Martin, Attorney General, and George W.
Ayres, contra.

Roor, J.

From a sentence of seven years’ imprisonment in the
penitentiary for committing rape, Jerry Hanks, who will
be referred to as the accused, has prosecuted a petition in
error to this court.

The court did not err in refusing to continue the case.
By agreement of the county attorney and counsel for the

33
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accused, the case had been set for trial on a day certain,
and there is no suggestion that the absence of the alleged
witnesses was not known to Mr. Hanks or to his counsel at
the time that agreement was made, nor is there a sufficient
showing of diligence to procure the witnesses for the trial.

Over the accused’s objections the state introduced in evi-
dence a torn muslin undergarment. The prosecutrix tes-
tified in effect that the garment was worn by her at the
time of the assault; that it was torn by the accused, and
that it is in the same condition now that it was except
that it has been washed. The evidence was admissible, its
probative weight being for the jury. M cMurrin v. Rigby,
80 Ia. 322; State v. Peterson, 110 Ia. 647.

The evidence discloses that shortly preceding the night
of the country ball, where the accused met the prosecutrix,
he boasted to friends that he proposed to accomplish his
purpose that night; that the accused in company with
the prosecutrix departed from his uncle’s home where the
ball had been given, ostensibly for a buggy ride, but that
he drove to a secluded spot at the bottom of a deep
cafion and there remained with the prosecutrix for about
an hour and that when they returned she was exhausted
and weeping; that shortly thereafter she made complaint
to her sister, and when the accused was brought into her
presence and charged with the offense, he answered, “He
guessed if she (the prosecutrix) said so, he did.” That -
night the accused went to Iowa where he was subsequently
apprehended. The accused stated to his friends, shortly
after the offense was committed, that he might have some
trouble, but could settle it for $300 or $500, and subse-
quently offered to pay money to stop the prosecution.
The accused was a witness in his own behalf, and, while
admitting the intercourse, testified that the prosecutrix
readily consented thereto. The jury may be pardoned if
they did not believe all of the defendant’s testimony.
There are also other material facts and circumstances ap-
pearing in the evidence tending in some degree to corrob-
orate the prosecutrix’ statement,
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There is a conflict in the evidence concerning the pros-
ecutrix’ appearance, demeanor and statements at the
time she returned with the accused from the buggy ride.
It was, however, for the jury to say whether they would
believe the witnesses for the state, on the one side, or the
accused and his relatives, on the other. If that conflict is
resolved in favor of the state, there is sufficient corrobora-
tive evidence to sustain the verdict. Murphy v. State, 15
Neb. 383; Richards v. State, 36 Neb. 17; Wood v. Stute,
46 Neb. 58; State v. Meyers, 46 Neb. 152; Henderson v.
State, 85 Neb. 444; McMath v. State, 55 Ga. 303; State v.
Harris, 150 Mo. 56 ; State v. Pollard, 174 Mo. 607 ; State v.
Bedard, 65 Vt. 278; 33 Cyc. 1458. We are also of the
opinion that there is sufficient evidence to sustain a find-
ing that the prosecutrix is not the wife, sister or daughter
of the accused, although no witness testified in express
terms that no such relationship existed.

Not having requested the court to instruct that the pros-
ecutrix should be corroborated, the accused waived the
right to have that instruction given. Edwards v. State,
69 Neb. 386. Although the court did not instruct that
there should be no conviction unless the prosecutrix was
corroborated, it did, in addition to instructing that the
burden was on the state to prove its case beyond all rea-
sonable doubt, caution the jury that from the nature of
the accusation the defendant ‘labored under great dif-
ficulty in making out his defense; that they should care-
fully consider the evidence and the instructions, and that
if the prosecutrix consented, no matter how tardily, and
finally voluntarily submitted to the accused, he was not
guilty. The instructions seem to have been copied from
those given by the trial court in Richards v. State, supra,
and approved by this court. The court was not assisted
by counsel for the accused either by instructions requested
or exceptions taken to those given and in our opinion Mr.
Hanks has no just ground for complaint with respect to
the court’s charge.

The contention that additional instructions were
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privately given to the jury is not sustained by the record,
and has no support except in the affidavit of Mr. Fergu-
son, counsel for the accused, who says that he is reliably
informed that such is the fact. The county attorney
states under oath that the jury were charged in the pres-
ence of the accused and of his counsel. Error will not be
presumed, but must affirmatively appear.

By overruling the motion for a new trial the court
found upon conflicting affidavits that the juror Blundell
had not, before being called into the jury box, expressed
an opinion that the accused was guilty. Neither did the
accused or his counsel testify that they did not know Mr.
Blundell’s state of mind before he was accepted as a
juror, nor did counsel ask Mr. Blundell upon his voir
dire examination whether he had expressed an opinion
concerning the merits of the case. This subject is largely
within the discretion of the trial judge, and we are satis-
fied with his ruling. Clough v. Staie, T Neh. 320; Lamb
v. State, 41 Neb. 356; Tracey v. State, 46 Neb. 361.

No objection was made or exception taken to the court’s
order that counsel should have but one hour and 15 min-
utes on a side within which to argue the case to the jury.
Mr. Ferguson states, in effect, that as he was closing his
argument and approaching the climax of his peroration,
the court informed him that his time was up, and that he
was thereby placed in a ridiculous light before the jury
and his argument greatly impaired. According to the
established holdings of this court, the order was not er-
roneous. Kennison v. State, 83 Neb. 391, and cases cited.
We again express our disapproval of a limitation to so
narrow a period where the defendant’s liberty is at stake,
but shall not overrule our former holdings. No objec-
tions were made or exceptions taken to the arguments of
counsel for the state at the time they were made, and for
this reason no foundation was laid to sustain the as-
signment of misconduct of the assistant county attorney.

The alleged newly discovered evidence is largely
cumulative; some of it tends in a degree to impeach cer-
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tain of the state’s witnesses with regard to collateral
facts testified to by them, but practically all of it will be
given, if opportunity affords, by relatives of the accused
who testified during the trial. The county attorney filed
affidavits contradicting these affidavits filed by the ac-
cused. There is an entire absence of any showing of dili-
gence on the part of the accused or of his counsel, Messrs.
Ferguson and Babeock, who had charge of the case up
to the time a verdict was returned. Criminal trials
would never end if a new trial were given upon the show-
ing made in this case. Lillie v. State, 83 Neb. 268.

The accused was tried in a eommunity where he had
resided for years, and where he was surrounded by a
host of relatives, respectable substantial citizens; his coun-
sel were given great latitude in introducing evidence and
in cross-examining the state’s witnesses. The prosecu-
trix and the accused told their respective versions of the’
transaction, and the jury has said, by their verdict, that
the prosecutrix and not the accused should be believed,
and we are satisfied that the evidence sustains that find-
ing. The court’s charge was fair to the accused, and, in-
dependently of the limitation of time within whieh his
counsel were required to present their argument, we find
nothing unsatisfactory in the record.

Upon the entire record, there is no error prejudicial to
the accused, and the judgment of the district court is

AFFIRMED.
Fawcerr, J., not sitting.

BERNHARDT J. JOBST, APPELLER, V. HAYDEN BROTHERS, AP-
PELLANT; JOSEPII R, LEEMER ET AL., APPELLEES.
Froep Fesruary 15, 1911. No. 16,791,

1. Damages: ButpiNg CoNTRACT. Where a builder’s contract provides
for the payment of a definite sum per day as liquidated dam-
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ages for every day’s delay in delivering possession of a building
to the owner thereof, and that stipulation is upheld, no other
damages should ordinarily be allowed for delay.

2. Appeal: REmaND. When a judgment of the district court is re-
versed and a cause remanded with specific directions, it is the
duty of the district court to follow the mandate. Stafe v. Far-
rington, 86 Neb. 653.

The judgment of this court upon the former ap-
peal permitted the district court to comsider delays caused by
the defendant in altering the plans which the plaintiff agreed to
follow in constructing the defendant’s building.

APPEAL from the. district court for Douglas county:
ABRAHAM L, SUTTON, JUDGE. Affirmed as modified.

Smyth, Smith & Schall, for appellant.
Gurley & Woodrough and I. B. Congdon, contra.

Roor, J.

.Upon a former appeal this case was remanded to the
district court with directions to ascertain how much of
the plaintiff’s delay in completing the building was caused
by the owner’s failure to have the site in proper condition
and how much was owing to other causes for which the
owner was not repsonsible, and to allow the defendant the
stipulated damage of $25 a day for every day’s delay for
which the plaintiff and not the defendant was responsible.
84 Neb. 735. The parties were given the right to intro-
duce more testimony upon the issues. Upon the second -
hearing considerable additional testimony was taken, and
upon a consideration of all the evidence the court found
that the defendant should be allowed damages for 71 days,
and modified the judgment first rendered. The defend-
ant appeals.

The defendant’s first contention, that it should have
been allowed $11,588.77 damages for six months’ delay in
delivering possession of the basement and subbasement,
must be resolved against it. It is true that although the
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plaintiff had until September 1, 1905, to complete the
building, he agreed to deliver to the defendant the base-
ment and subbasement on or before June 1 of that year.
But it is also a fact that the plaintiff’s liability to pay
liquidated damages for failing to deliver possession of the
building commenced to run from September 1. In the
defendant’s counterclaim no demand is made for damages
other than the $25 a day, and no breach is alleged for the
plaintiff’s failure to deliver possession of the subbase-
ment or basement independently of the failure to deliver
possession of the entire building. Without regard to the
considerations arising from the defendant’s failure for
months subsequent to June 1, 1905, to complete the ex-
cavation in the northwest corner of the basement, it is
sufficient to say that it has so construed the contract as
to confine its demand to the stipulated damages for the
entire building, and the district court was right in ignor-
ing this item of damages argued at the bar, but not as-
serted in any pleading.

The former opinion of this court (84 Neb. 735), written
by Mr. Commissioner CALKINS, will not bear the construe-
tion contended for by the defendant. Judge CALKINS
reasoned that, although the defendant’s promise to waive
the time clause was made, it was not sustained by a con-
sideration, and should not be enforced as a contract, but
that, if the plaintiff relied thereom, the defendant would
be estopped from insisting upon the provision in the con-
tract that no allowance shall be made for delays unless
within 24 hours after cause therefor arose the contractor
shall have delivered to the architect a written claim for an
extension of time because of such delay. The defendant
now contends that whether or not the plaintiff did rely
upon that promise is a question of fact and should have
been determined by the court upon the second appeal;
that no such finding was made, and that there is no evi-
dence to sustain a finding of that character, and for that
reason it should recover damages at $25 a day from Sep-
tember 1, 1905, to July 25, 1906.

' . -
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The defendant’s counsel do not follow Judge CALKINS
argument to its conclusion. The commissioner says: “It
would have been an idle act for the plaintiff to ask an ex-
tension when the owner had already promised not to in-
sist upon the completion of the building at the time stipu-
lated. Such a promise naturally lulled the contractor
into a sense of security, and was well calculated to pre-
vent him from taking steps under the provisions of the
contract quoted. We therefore conclude that the plain-
tiff was entitled to an extension of the time equal to the
period of delay caused by the failure of the owner to have
his property in condition for the erection of the building.”
The mandate, among other things, directs the district
court to ascertain that time from the evidence. So, there-
fore, the district court did not misconstrue the opinion or
the mandate. .

The finding that the defendant should recover for
but 71 days’ delay is vigorously criticised by the de-
fendant and as earnestly commended by the plain-
tiff. The evidence upon this issue is in hopeless conflict.
Some of the witnesses by their testimony evince consid-
erable feeling, and while all of them are apparently intel-
ligent men, the weight to be given their testimony de-
pends to a considerable extent upon their credibility, a
factor the trial court could determine much better than
we can, ’

The building as originally designed was to cost but
$52,963, but alterations and extras increased its cost to
$66,124. Many of these departures from the original plan
compelled the plaintiff to order new and different struc-
tural steel, and these altered beams could only be pro-
cured in Pennsylvania upon-special orders which were not
always promptly filled. In but one particular are we
inclined to disturb the findings of the district court. The
court found that possession of the building was delivered
to the defendant July 1, 1906. Mr. Joseph Hayden, pres-
ident of the defendant, testified that they were not given
that possession until July 25 or July 27. Counsel for
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plaintiff, while combatting this statement, do not direct
our attention to any particular part of a somewhat volu-
minous bill of exceptions containing evidence to support
their contention. We, however, have read the testimony
given by Mr. William Hayden on the former trial, and he
testifies that they took possession immediately after July
10, 1906, the day plaintiff wrote the defendant that it
might commence installing shelving in the different parts
of the building. We find nothing in the record to justify
us in saying possession of the huilding was delivered
earlier than July 11, 1906. The defendant therefore
should have been allm\ ed for 81 days’ delay, or $2 025
instead of $1,775.

The defendant complains because the court pernutted
the plaintiff to file an amendment to his petition wherein
the delay occasioned by the alterations is specifically
pleaded. Our former opinion and mandate justifies this
ruling. Tt is not just that the plaintiff should pay $25 a
day to the defendant for delays caused by acceding to its
demands. Carter v. Root, 84 Neb. 723.

The judgment of the district eourt, therefore, is modi-
fied by increasing the allowance of damages in favor of the
defendant to $2,025, and, as modified, the judgment is af-
firmed; the defendant to recover the costs of this appeal.

AFFIRMED AS MODIFIED.
FAWCETT, J., not sitting.

JouEN H. KRAUSE V. STATE OF NEBRASKA,

Frep FEBrUARY 15, 1911. No. 16,867.

1. Grand Jury. Section 584 of the criminal code provides that a
grand jury shall be drawn and summoned to appear at the first
term of the district court in every year, unless that court, or &
judge thereof, shall otherwise direct in writing.
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»

¢ SELrcTION. If the county commissioners substantially fol-
low the statute in selecting the 60 names from which the clerk
of the district court and the sheriff draw the names of the per-
sons who are to act as grand jurors, a plea in abatement to an
indictment will not be sustained because the county clerk did
not enter upon the journal of the board a record of those pro-
ceedings.

«w

. Oriminal Law: PLEA IN ABATEMENT. It is not a good plea fin
abatement to an indictment that it was returned by a grand jury
of which the complaining witness was a member,

CONTINUANCE. A judgment of conviction will not be set
aside because the accused was denied a continuance to procure
an absent witness, where it appears that hig testimony is im-
material.

5. : WITNESSES: IMPEACHMENT. In laying the foundation to
impeach a witness by his testimony given before the grand jury,
the county attorney is mot required to state the questions pro-
pounded to the witness by the grand jury and his answers
thereto, but it is sufficient if the gist of that testimony is re-
cited. In like manner, the grand jurors may testify to the sub-
stance of the witness’ testimony.

EvipExcE. The trial court in its discretion may permit a
witness to testify that he saw a mark in the sand close to the
point where the accused shot at the prosecuting witness, that it
was made by a bullet, and was in line with the points where the
testimony shows that the accused and the prosecuting witness
stood at the time the shot was fired.

7.

INsTRUCTIONS. “In a prosecution for a felony, error can-
not be predicated upon the failure of the trial court to deflne a
lesser offense included in the crime charged, unless requested so
to do.” Barr v. State, 45 Neb. 458.

SEPARATE CoUNTS: ErrcrioN. Tt is within the sound dis-
cretion of the trial court to overrule a request to compel a
county attorney to elect upon which of two counts in an indict-
ment he will ask for a conviction, where one count is for felo-
niously shooting at the prosecuting witness with the intent to
kill and the other count charges a like shooting with intent to
wound.

8.

9.

SENTENCE REDUCED. Upon a consideration of mitigating cir-
cumstances, the sentence imposed by the district court is found
to be excessive and is reduced to two years.

ERROR to the district court for Sheridan county: WIL-
LIAM H. WESTOVER, JUDGE. Affirmed: Sentence reduced,
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O. Patterson and A. W. Orites, for plaintiff in error.

Grant G. Martin, Attorney General, and Frank E. Ed-
gerton, conira.

Roort, J.

John H. Krause prosecutes error proceedings to re-
verse a judgment of imprisonment for five years in the
penitentiary for feloniously shooting at William Kline.

We find nothing in the record to suggest that the jury
were not summoned in accordance with chapter 171, laws
1909. In our opinion this act provides that a grand jury
shall be drawn in the manner provided by law and sum-
moned for the first term of the district court in every year,
unless the district court, or a judge thereof, shall other-
wise order in writing.

We find no error in the selection of the grand jury.
While the county clerk did not make an entry on the jour-
nal of the board of those proceedings, yet a list of the
names of the persons from whom the jurors were selected-
was delivered to the clerk of the district court and the jury
were selected therefrom. The commissioners performed a
duty imposed upon them by law, not as a board of county
commissioners, but as jury commissioners. The legislature
might lawfully have required any other county officer or
officers, or some person selected for that particular pur-
pose, to choose the jury. The statute does not provide
that the commissioners shall make a record of their pro-
ceedings in preparing the list, and, so long as they acted in
conformity with the law, proof of that fact may be made
hy parol evidence,

The plea that the prosecuting witness was a member of
the grand jury must also be overruled. T! authorities
are not in harmony as to how far an indicted person may
go behind an indictment, or what objections he may make,
which, if sustained, will require the court to annul the
accusation. We are of opinion that, where the statute
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does mnot provide otherwise, the general rule stated In
Thompson and Merriam, Juries, sec. 533, should apply:
“The only objections which can be taken to grand jurors
by plea in abatement must be such as disqualify the juror
to serve in any case. In other words, the plea must show
the absence of positive qualifications demanded by law.”
Statc v. Easter, 30 Ohio St. 542; Gibhs & Stanton v. State,
16 Vroom (N. J.) 879; Lascelles v. State, 90 Ga. 347.

Section 439 of the criminal code permits an accused per-
son to except to an indictment by a motion to quash, hy
plea in abatement, or by demurrer. Section 440 provides
that the motion to quash may be made when there is a
defect apparent upon the face of the record, including de-
fects in the form of the indictment or in the manner in
which an offense is charged. Section 442: A demurrer
may be interposed when the facts stated in the indictment
do not constitute an offense punishable by the laws of the
state, or when the intent is not alleged but is necessary
to make out the offense charged. Section 441: “A plea
in abatement may be made when there is a defect in the
record, which is shown by facts extrinsic thereto.”

The statute does mot provide that the presence of a
prosecuting witness upon the grand jury shall be ground
for exception to the indictment returned. In fact, the
oath administered to grand jurors contemplates that they
shall advise each other of all violations of the law concern-
ing which they have knowledge or information, bhut that
they shall present no person through malice, hatred or ill
will.  “Saving yourself and fellow jurors, you * * =&
shall diligently inquire, and true presentment make, of all
such matters and things as shall be given you in charge,
or otherwise come to your knowledge, touching the pres-
ent service. The counsel of the state, your own, and your
fellows’, you shall keep secret, unless called on in a court
of justice to make disclosures. You shall present no per-
son through malice, hatred or ill will, nor shall you leave
any person unrepresented through fear, favor, or affection,
or for any reward or hope thereof; but in all your pre-
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sentments you shall present the truth, the whole truth,
and nothing but the truth, according to the best of your
skill and underctanding.” Criminal code, sec. 395. The
legislature having provided the grounds upon which and
the procedure by which an indictment may be attacked,
none others should be recognized.

There is dictum in Patrick v. State, 16 Neb. 330, which
countenances challenges to the favor or to the polls, if in-
terposed before the jury is sworn. However much discre-
tion the district judge may have to consider those objec-
tions before the jury is accepted, we are confident the ac-
cused has mo right to interpose them in a plea in
abatement.

There was no error in refusing a continuance because
of the absence of the witness Wilson. The accused pro-
posed to prove by this witness that the altercation between
the parties occurred upon the accused’s land. There is
no evidence to disprove that contention, and the fact is
jmmaterial in the circumstances of this case.

There was no error in permitting the state to impeach
the witness Collins by showing that his testimony before
the grand jury with respect to material matters was differ-
ent from his testimony during the trial. Nor was it essen-
tial that the precise questions propounded to the witness
and his answers thereto, while before the grand jury, should
bave been stated to him on cross-examination. The time
and place were referred to with particularity, and the
gist of his testimony repeated. The testimony before the
grand jury was not preserved in detail; there is no sug-
gestion that the questions in any manner qualified his an-
swers, and a sufficient foundation was laid for the im-
peaching testimony. 7 Ency. of Evidence, 132.

No error was commiitted in permitting the witnesses to
testify that they observed a mark made by a bullet in the
sand some distance from the points where the accused
and the complaining witness were standing and in line
thereof, according to the testimony of Mr. Kline. The
accused fired the shot while standing upon a brace within
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a windmill tower and from two to five feet from the
ground. The tower is in a hollow. The land around it is
sandy, and, by reason of a rain which had fallen the
preceding night, this sand presented a smooth surface.
The accused fired a loaded revolver, which was pointed in
the direction of the prosccuting witness. Mr. Kline tes-
tifies that the bullet passed in close proximity to his head,
and that he saw the mark in the sand immediately after
the shot was fired. This case does not come within the
principles announced in Clough v. State, T Neb. 320, and
in Russell v. State, 62 Neb. 512. None of these witnesses
attempted to say that the mark was made by a bullet from
Mr. Krause’s revolver, but merely that the mark was there
and had been made by a bullet.

The only exception to the instructions argued in this
court ig that the jury were not told that the indictment
contained in law a charge of simple assault, so they could
find the accused guilty of a misdemeanor, and not a felony.”
For the reason that no such request was made by counsel
for the accused, the assignment must be overruled. Barr
v. State, 45 Neb. 458,

There was no error in not compelling the county at-
torney to elect upon which count he would rely for a con-
viction. The difference between the counts is in the
charge of intent, and the jury were the sole judges of
whether that intent was to wound or to kill. Candy .
State, 8 Neb. 482. The punishment is the same for either
act. Criminal code, sec. 16.

Whether the judgment is sustained by sufficient evi-
dence depends upon the credibility of the witnesses. The
accused admitted that he fired the shot; his intent must be
ascertained.from all the facts and circumstances made ap-
parent by the evidence. If the accused, subsequently to
the shooting, made the statement testified to by two wit-
nesses, there is considerable foundation for a finding that
he intended to at least wound the complaining witness.
Possibly the fact that the two small children of the prose-
cuting witness and his wife were present when the shot
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was fired may have influenced the jurors to find that the
intent was to kill. 'We cannot say, in the light of all the
evidence, that the verdict is mot sustained by sufficient
evidence. However, we ought not to forget that the ac-
cused made no further attempt to injure the complaining
witness, nor that, in the two years preceding the en-
counter, the complaining witness made threats of a serious
character against Mr. Krause, and, while armed with a
rifle, had pursued him to the house of a neighbor. We
think there are mitigating circumstances which impel us
to say the sentence is too severe, and we therefore shall re-
duce it to two years, and, as thus modified, the judgment
is affirmed.
JUDGMENT ACCORDINGLY.

FAWCETT, J., not sitting.

SAMUEL O’BRIEN, APPELLANT, V. RUDOLPH B. SCHNEIDER
ET AL., APPELLEES.

Fi.ep FesruAry 15, 1911, No. 16,956,

1. Drainage Districts: EsTABLISHMENT: FINDINGS OF Boarp. A find-
ing made by a board of supervisors in passing upon a petition
filed under the provistons of article V, ch. 89, Comp. St. 1907,
that “it will be for the public health, convenience and welfare
to form a district as prayed for in said petition,” fixing the
boundaries of the district and finding that “said boundaries
will do justice and equity to all persons and promote the inter-
ests of said district,” is equivalent to finding that it will be con-
ducive to the public health, convenience and welfare to drain
the lands described in the petition.

2. : PeriTION. The petition upon which the super-
visors of Dodge county acted in fixing the boundaries and calling
,an election for the formation of the Elkhorn drainage district,
examined in the opinion, and held sufficient as against a col-
lateral attack.
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3. : : BonND. The bond required by section 3, art. V, ch.
89, Comp. St. 1907, need not be signed by the petitioners as prin-
cipals, and the county clerk may accept a petitioner as surety
on the bond.

4. : : . A bond signed by principals and surety,
and approved by the clerk, is not invalid for the reason that it
is conditioned to become void if the district prayed for is
formed, or if the petitioners shall pay the expense incurred by
the county by reason of the petition.

AssEssMENTS. The proceedings leading up to and
including the formation of a drainage district and the assess-
ments subsequently levied therein are not void because the
scheme of drainage finally accepted will not benefit a small frac-
tion of the tracts included within the district and upon which no
assessments are levied.

NOTICE: APPORTIONMENT OF BENEFITS. The fact
that the directors are not required to give notice before adopt-
ing a plan for draining the lands within the district does not
render the act void, nor does the fact that an apportionment of
benefits precedes the construction of the improvements invali-
date the legislation.

1. : : . A provision in the statute that
the directors of the district shall, with the assistance of an
engineer after he has prepared a detailed statement of the
proposed plan of drainage, apportion to every forty-acre tract
and every city or village lot within the district its fair propor-
tion of the total benefits to accrue from the construction of the
system of drainage, but that the apportionment shall not become
final until after all persons interested have been given notice
of the time and place where said apportionment will be con-
firmed, and giving every property owner the right to protest, to
a hearing, and to appeal from the order of the board, is not un-
constitutional and void because all assessments shall be made
upon the basis of that apportionment, unless a change of plans
necessitates a new apportionment.

: LIMITATION OF ASSESSMENTS. While the act doées
not in precise language limit the aggregate of assessments that
may be levied for all necessary purposes to the benefits that
will accrue to the lands within the diétrict, it appears from a
consideration of the entire act that the legislature so intended.

ApPPEAL from the district court for Dodge county:
GEORGE H. THOMAS, JUDGE. Affirmed.
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F. W. Button and I. L. Albert, for appellant.
Courtright & Sidner, contra.

Roor, J.

This is an action in equity to restrain the directors of a
drainage district from levying special assessments upon
the plaintiff’s land, from collecting any such assessments,
and from acting as officers of the district. The defend-
ants prevailed, and the plaintiff appeals.

The statute under which the drainage district was
formed is chapter 153, laws 1907 (Comp. St. 1907, ch. 89,
art. V). The plaintiff contends that the act is uncon-
stitutional and void. Considerable of the argument is
addressed to propositions determined in State v. Hanson,
80 Neb. 724, 738. The principles announced in that case
will not be reconsidered, but we will pass to the subjects
not presented in that case but urged in the instant one
ag decisive of the invalidity of the law,

Section 11 of the act provides that the board with ex-
pert assistance shall by a system of units apportion to
every lot or forty-acre tract which will be benefited by the
proposed improvement its proportion of benefits. That is
to say, to the tracts least benefited one unit shall be ap-
portioned, and to every tract receiving a greater benefit
a greater number of units or fractions of units shall be
apportioned according to the benefits to be received. A
potice shall be given of the time and place when and where
the directors will meet for the purpose of equalizing said
apportionment, at which time any person interested may
object thereto. If any person feels aggrieved by an order
made at the hearing, he may appeal to the district court,
where the issue is to be heard in a summary manner, and
from its judgment an appeal will lie to this court. The
distribution of benefits when finally adjusted shall con-
tinue as the basis upon which assessments will be made
to pay all expenses and costs incident to the organization
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and maintenance of the district and the construction and
repair of improvements therein, except in case a change in
plans or an extension or enlargement of the improvements
requires a different apportionment. In that event a new
apportionment shall be made. Counsel argue that this
procedure is vicious, and that the limit of assessments
under this statute is not the special benefits accruing to
the land, but the aggregate of expenses and expenditures.
No system of assessment can bring about absolute equality
or attain exact justice among property owners or taxpay-
ers. The best that can be expected is a substantial ap-
proximation of burdens according to henefits, and the leg-
islature is vested with great discretion in providing the
methods by which that approximation shall be attained.
Chadwick v. Kelley, 187 U, 8. 540; City of Findlay v. Frey,
51 Ohio St. 390; Allen v. Drew, 44 Vt. 174; Mason wv.
Spencer, 35 Kan. 512. Statutes which provide for an ap-
portionment of benefits preceding the construction of im-
provements to be used as the basis upon which all assess-
ments shall be made are not void for the reason that the
property owner is not permitted to contest the amount of
every levy. He is required to pay no more than his just
proportion of the cost and expense of making and main-
taining the improvement, and the directors, by their first
hearing and apportionment, acquire jurisdiction to make
the subsequent levies. People v. Chapmaen, 127 I11. 387.
Neal v. Vansickle, 72 Neb. 105, does not hold to the con-
trary. We there condemned a statute which provided for
a “level assessment” of not to exceed a definite sum per
acre. The opinion recognizes the right, although it doubts
the wisdom, of levying an assessment in anticipation of
benefits to accrue from public improvements. Nor do
we think a fair construction of the statute leads to the
conclusion that the district directors may levy assess-
ments, exclusive of interest charges and the cost of re-
pairs, which in the aggregate will exceed the benefits to
the land assessed. We should not presume that the legis-
lature ignored the constitution, but rather that it intended
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the drainage officials to act within the limits of the funda-
mental law. Voigt v. Detroit City, 184 T. 8. 115; Martin
v. District of Columbia, 205 U. 8. 135; Ritter v. Drainage
District, 78 Ark. 590; Village of Passaic v. State, 37 N. J.
Law, 538. We therefore conclude that the plaintiff’s con-
tention that the statute is repugnant to the constitution,
and therefore void, is not well taken.

The plaintiff contends that the district has not been
formed because the petition does not describe the character
of the improvements to be made and because the board of
supervisors did not find that the anticipated improvements
will be conducive to the public health, convenience, or
welfare. The petitioners alleged that it will be conducive
to public health, convenience and welfare to form a dis-
trict and to make and maintain improvements therein
under the provisions of the act of the legislature herein
considered. In our judgment the petition is not so in-
definite as to be vulnerable to a collateral attack. The
board of supervisors, after an examination of the pro-
posed district and after receiving the advice of the county
surveyor, found that it “will be for the public health, con-
venience and welfare to form a district as prayed for in
said petition with certain modifications of the boundaries
thereof as hereinafter provided.” They also found “that
said boundaries will do justice and equity to all persons
and promote the interests of said district if formed.” The
boundaries of the proposed district are also set forth in
detail. The drainage act contemplates the drainage of
land by the construction of drains, dykes or levees, or by
the construction, straightening, widening, deepening or
alteration of existing drains, or watercourses, or by rip-
rapping or otherwise protecting the banks of watercourses
or by control of surface water or streams of running
water. The earlier drainage acts permitted the construe-
tion of a main ditch with laterals, and were so hedged
about with formalities and conditions that the officers
charged with the duty of their administration encoun-
tered many difficulties. The supervisors were not permit-

































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































