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Draper v. Osterman,

LAURA DRAPER ET AL., APPELLEES, V. CHARLES OSTERMAN
BT AL., APPELLANTS,

Forp Jury 9, 1910. No. 16,106,

Appeal: A¥rmmMance. Where, on an investigation of a question of
fact in a suit in equity brought to this court on appeal, our
finding accords with the judgment of the disirict court, that judg-
ment will be affirmed, without discussing or quoting the evidence.

APPBRAL from the district court for Hamilton county:
(+EORGE F. CORCORAN, JUDGR. Affirmed.

John A. Whitmore, for appellants.

John J. Sullivan, George W. Ayres and John C. Martin,
contra. '

BARNES, J.

Action in the district court for Hamilton county, Ne-
braska, to quiet the title to the undivided two-sixths of
the south half of the northeast quarter of section 30.
township 18, range 5 west of the sixth principal meridian,
situated in that county. The plaintiffs had judgment,
and the defendants have appealed.

It appears that the plaintiffs’ father, Jasper Allen
Foster, obtained title to the quarter section of land, above
described, as a government homestead, and, together
with his family, resided thereon for about 15 yeu#ts prior
to his death, which occurred on the 24th day of October,
1889. At that time the land in question was incumbered
by a mortgage for $600 on which there was some interest
due and payable, and certain unpaid taxes for an amount
not disclosed by the record. The deceased left surviving
him a widow and five children, including the plaintiffs,
who at that time were minors of tender years. The de-
ceased had no interest in any other real estate except 40
acres of rough, uncultivated land in section 19 of the same
township and range in which his homestead was situated,
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which he held under a contract of purchase from the
Union Pacific Railroad Company. This land was un-
deeded, and nearly one-half of the purchase price, which
was $200, was unpaid at the time of his death. The widow
undertook to have her homestead set off under the pro-
yisions of what is commonly known as “Baker’s Decedent
Law” (laws 1889, ch. 57), which has been declared uncon-
stitutional by this court. Finders v. Bodle, 58 Neb. 57;
Wallker v. Ehresman, 79 Neb. 775; Draper v. Clayton, p.
. 443, post; Helming v. Forrester, p. 438, post.

The county court of Hamilton county, assuming to act
under, and in accordance with the provisions of the Baker
act, assigned to the widow as a homestead the north one-
half of the land entered by her deceased husband as a
government homestead, and the 40 acres of rough, un-
cultivated and undeeded land in section 19. The ap-
praised value of the land so assigned as a homestead ap-
pears at that time to have been less than §2,000. There-
after the south one-half of the government homestead was
sold to pay the debts of the deceased, at administrator’s
sale, and the defendant, Charles Osterman, was the pur-
chaser at said sale. On January 8, 1907, which was less
than ten years after the plaintiff, Marion Foster, had at-
tained his majority, and about three years after his co-
plaintiff, Bertha Foster, had attained her majority, they
instituted this action to quiet the title of each of them to
an undivided one-sixth of the land thus sold at adminis-
trator’s sale. The findings and decree of the trial court
were in their favor, and from a judgment in accordance
therewith the defendants have brought the case to this
court for review.

Counsel for the defendants commences his argument as
follows: “As we view the law of the state of Nebraska,
under the statutes and decisions of this court, the only
question in this case is this: Was the homestead of Jasper
Allen Foster, at the time of his death, worth less or more
than $2,000 over and above the incumbrances thereon?
If it were less than the said sum, we concede that the
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judgment of the district court was right, and should be
afirmed.” The plaintiffs, at the opening of their argu-
went, also said: “The sole question involved in this con-
troversy at this time is the net value of the IFoster home-
stead at the time of the owner’s death in 1889.” Accept-
ing these statements as the basis of our inquiry, the only
question for our determination is whether the finding of
the district court that the value of the homestead of
Jasper Allen Foster, at the time of his death, was less
than $2,000 responds to the weight of the evidence con-
tained in the bill of exceptions. Without quoting the
testimony of the witnesses, it is sufficient to say that af-
ter carefully reviewing the record we find that a fair pre-
ponderance of the evidence shows that at the date of the
administrator’s sale the lhomestead was worth about
$2,400, and its net value, after deducting the incum-
brances, was a trifle less than $1,800. This fact is estab-
lished by the testimony of at least four witnesses as
against one, all of whom seem to be of equal credibility,
and with like opportunities for observation. This ae-
cords with the finding of the district judge, who heard and
saw the witnesses,

In such a case the judgment of the district eourt should
be affirmed, and it is so ordered.

AFFIRMED.

CHARLES G. HELMING ET AL., APPELLANTS, V. EMIL O,
FORRESTER BT AL., APPELLEES.

Fmwep Jury 9, 1910. No. 16,065.

1. County Courts: JCURISDICTION. An er.parte order confirming in a
widow a title in fee simple to a homestead under the Baker de- -
cedent act (laws 1889, ch. 57) is one which the county court has
no jurisdiction to make.

2. Constitutional Law: “CURATIVE Acrs”: VEsTED RigHTS. An acl
of the legislature, of the class known as ‘“curative acts,” ‘which
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attempts to take away property rights already vested violates
the constitution and is void. Draper v. Clayton, p. 443, post.

3. Remainders: LimiTaTioN oF Acrions. The right to bring an action
for the possession of real property in the possession of a life
tenant does not accrue to a remainderman until the termination
of the life estate.

ApPEAL from the district court for Dawson county:
Bruxo O. HOSTETLER, JUDGE. Reversed.

J. J. Thomas, BEdwin Vail, C. B. Spear, F. J. Mack, E.
M. Bartlett and Douglas Deremore, for appellants.

E. A. Cook, contra.

- LerTOoN, J.

William T. Helming died intestate on the 5th day of
December, 1889, without issue, leaving a widow, Minnie
C. Helming. His mother, Charlotte Helming, and his
brothers, Charles G. Helming and Otto B. Helming, and
his sister, Minnie Sill, were his only heirs. His mother
died soon thereafter, and her interest descended to the
- prothers and sister who are the plaintitfs in this action.
The widow made application to the county court of Daw-
son county under the provisions of chapter 57, laws 1889,
known as the “Baker Decedent Law,” to have the home-
stead assigned to her. Action was taken by the court
thereunder, setting aside and assigning to her the home-
stead of the deceased consisting of 160 acres of land. She
afterwards married Emil O. Forrester, and afterwards
died, leaving the defendant, Paul Forrester, a minor, as
the sole issue of this marriage. During coverture, Mrs.
Forrester and her husband executed a mortgage on the
premises to one Le Flange, which mortgage was after-
wards assigned by him to Emil O. Forrester. The mort-
gage and the assignment both appear on the records of
Dawson county. Mrs. Helming and the defendants have
held possession of the premises ever since the death of
William F. Helming. The plaintiffs bring this action,



440 NEBRASKA REPORTS, [VoL. 87

Helming v. Forrester.

alleging that they are the heirs of William F. Helming
and the owners in fee of the premises, that the proceed-
ings by which the county court attempted to assign the
title in fee to Mrs. Helming were void. They pray that
the cloud upon the title created by the decree and the
mortgage and assignment may be set aside, for an ac-
counting of the money paid by defendants for the henefit
of the cstate, and of the rents and profits received, and
further pray for the possession of the premises.

The answer pleads the decree of the county court; the
passage of the curative act of April 9, 1895; the payment
of certain mortgage indebtedness upon the land in reli-
ance upon the title of Minnie C. Helming; title by ad-
verse possession ever since the entry of the decree in 1890.
Defendants pray that their title be quieted and for gen-
eral equitable relief.

The reply alleges that the curative act is void, being in
violation of the constitution of the state, and denies the
other allegations in the answer. The court found that the
defendants and Mrs. Helming have been in the adverse
possession of the land since the 20th day of March, 1890,
and that since the date of the decree in the county court
no right of plaintiffs in the real estate has heen admitted
or recognized by Mrs. Forrester or these defendants, and
quieted the title in the defendants.

1. The principal matters in controversy in this case
have already been determined by this court. In the case
of Finders v. Bodle, 58 Neb. 57, it was held that a decree
of the county court assuming to vest in a widow the ab-
solute title to a homestead selected from the lands of her
deceased husband is void as an exertion of power not
granted by the constitution or laws of this state. This
case is followed by Walker v. Eliresman, 79 Nebh. 775. In
Draper v. Clayton, p. 448, post, opinion handed down at
this session of the court, it was again decided that an ex
parte order confirming in a widow a title in fee simple to
a homestead under the Daker decedent act was one which
the court had no jurisdiction to make. The order of the
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county court in the proceeding attacked here was made
without notice to any one.

2. The question of the validity of the curative act is
also considered in the opinion in Draper v. Clayton, supra,
and decided adversely to the contention of the defendants
herein. It is therein held that the curative act is void for
the reason that it is violative of a number of the pro-
visions of the constitution. It is unnecessary to do more
than refer to this opinion on this point; but, upon the
proposition that a curative act, which attempts to take
away property rights already vested, is void, the follow-
ing cases are in point, in addition to those cited in that
opinion: Gladney v. Sydnor, 172 Mo. 3818; Roche wv.
Waters, 72 Md. 264; Richards v. Rote, 68 Pa. St. 248;
In re Christiansen, 17 Utah, 412; Denny v. Mattoon, 84
Mass. 361; People v. Board of Supervisors, 26 Mich. 22;
Lewis v. Webb, 3 Me. 826; Atkinson v. Dunlap, 50 Me.
111. -

3. Since the Baker decedent law and the decree en-
tered thereunder in nowise affected the title to the land
in question, upon the death of her husband Minnie C.
Helming became vested with a life estate in the homestead.
It is not disputed that the homestead character attached
to the entire 160 acres. She and all persons claiming
under her were entitled to possession of the premises
against the plaintiffs until her death in December, 1901,
and until that event occurred the plaintiff could not main-
-tain an action in ejectment to recover the possession. The
right of action for such purpose began at that time, and,
ten years not having elapsed, the possessory action has
not been barred by the statute. Currier v. Teske, 84 Neb.
60; Hobson v. Huwtable, 79 Neb. 334. The defendants
contend that, since under the provision of the statute
(Ann. St. 1909, sec. 10868) an action may be brought to
quiet title by any person or persons, whether in actual
possession or not, against any person who claims an ad-
verse estate or interest in lands, a cause of action accrued
as soon as Mrs. Helming claimed the fee title under the
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decree. Section 10870 provides: “Any person or persons
having an interest in remainders or reversion in real
estate shall be entitled to all the rights and benefits of
this act.”” So far as appears from the record, the heirs
were of full age at the father’s death, and there is no
doubt that under these provisions an action to quiet title
might have been brought as soon as knowledge of the in-
tention to deprive the heirs of their title by Mrs. Helining
or her privies was brought home to them. First Nat.
Bank v. Pilger, 18 Neb. 168; Hobson v. Huaxtable, supra.
We are of opinion, therefore, that, so far as this action
is for the purpose of quieting title, it is barred by the
statute, but the purpose of the action is to recover pos-
session as well as to quiet title. It is true that the case
was tried to the court, and not to a jury, to which the
parties in a possessory action are entitled ; but, since
neither party demanded a jury trial and they proceeded
to try this issue without objection, they waived that right.
Moreover, the defendants interposed an equitable defense
and prayed for equitable relief. This did not change the
character of the action from one for possession as well
as to quiet the title (Albin v. Parmele, 70 Neb, 740, 746),
and under the rule in Hobson v. ITurtable, supra, the
cause of action for the possession of the property having
been brought within ten years from the termination of
the life estate was not barred. The holding in First Nat.
Bank v. Pilger, supra, to the effect that the statute of
limitations commences to run against an action to quiet
title at the time the adverse claim attached, is not incon-
sistent with these views. Holmes v. dason, 80 Neb. 448,
We are of opinion that the decree of the district court
quieting title in the defendants is erroneous. Its judg-
ment is therefore reversed and the cause remanded fop
further proceedings.
« REVERSED.
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TAURA DRAPER ET AL., APPELLEES, V. SAMUEL T. CLAYTON
ET AL., APPELLANTS,

Frep Jouy 9, 1910. No. 16,047,

1. County Courts: JURISDICTION. “A decree of the county court as-
suming to vest in a widow the absolute title to a homestead se-
lected from the lands of her deceased husband is void as an
exertion of power not granted by the constitution or laws of the
state.” Finders v. Bodle, 58 Neb. 57.

2. Homestead, Setting Off: ESTOPPEL. An ez parte order made upon
a widow’s application setting apart to her a homestead interest
in the lands of her deceased husband will not estop his children
residing at that time in the county where the homestead is sit-
uated, and who have not subsequently ratified the order or other-
wise waived their right to object thereto. REksE, C. J., and Sepa-
wick, J., dissent.

3. Constitutional Law: VesteEp RicHTS. Chapter 32, laws 1895 (Comp.
St. 1909, ch. 23, sec. 29a), contravenes section 3, art, I of the con-
stitution of the state of Nebrasgka, and is null and void.

4. Guardian and Ward: AcTs oF GUARDIAN: KEsrtoPPEL.. An infant’s
guardian by giving a receipt for money not received by her, but
purporting to have been received in satisfaction of the ward’s
gshare of a surplus over and.above the appraised valge of the
infant’s ancestor’s homestead, in proceedings prosecuted under
the “Baker act” (laws 1889, ch. 57), will not estop the ward
from asserting his estate in said homestead.

B. Quieting Title: HOMESTEAD: REMAINDERMAN: LiMIiTATIONS. If a
widow asserfs, by virtue of a void order of the county court, a
title in fee simple to a homestead selected from her late hus-
band’s lands, an infant child of the decedent ordinarily may at
any time within ten years after attaining his majority maintain
an action under sections 57-69, ch. 73, Comp. St. 1909, for the
purpose of quieting his title in said land.

6. Life Estates: INCUMBRANCES: PAYMENT BY Lire TENANT. Where a
life tenant of real estate pays off a past due incumbrance which
is a lien upon the entire estate, he is entitled to contribution
from the remainderman, and should recover from him the differ-
ence between the principal debt and the present value of an
annuity equal to the annual interest charge running during the
years which constitute the life tenant’s expectancy of life.
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AprpEAL from the district court for Hamilton county:
GrORGE F. CORCORAN, JUDGE. Affirmed in part and re-
versed in part.

Hainer & Smith, for appellants.

John J. Sullivan, George W. Ayres and John C. Martin,
contra. :

Roor, J.

This is an action in equity to confirm in plaintiffs title
to a tract of land. Two of the plaintiffs were given par-
tial relief, and the defendants appeal.

In 1880 Jasper Foster received a patent, under the
federal homestead law, for the northeast quarter of sec-
tion 30, in township 13, range 5 west, in Hamilton county.
Foster occupied said real estate as his home until 1889,
during which year he died intestate, leaving him surviving
six children and his widow. At that time Foster held an
executory contract for the purchase of the southwest
quarter of the southeast quarter of section 19, in said
town and range, and owed thereon about $100. An ad-
ministrator was duly appointed for Foster’s estate. Sub-
sequently Foster’s widow made application according to
the provisions of chapter 57, laws 1889, to have the 40
acres of land above described and the morth half of said
northeast quarter of section 30 appraised as the home-
stead of her late husband and herself. The county court -
proceeded in conformity with the terms of said act, found
that said 120 acres of land had been selected by Jasper
Foster as his homestead, and that the petitioner was en-
titled to select said land as her homestead. Appraisers
were appointed and their appraisal was confirmed by the
county court. The widow elected to accept the land at its
appraised value, and paid to her adult children their pro-
portion of two-thirds of such value over and above a
mortgage lien thereon and the $1,000 interest therein,
which said act purports to grant a widow in ler deceased
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Lhusband’s homestead. She also receipted as guardian for
the plaintiffs, her minor children, for their share of such
surplus. The court then confirmed said proceedings. The
widow thereafter claimed to own said real estate in fee
simple. The defendants assert title thereto as her gran-
tees. The appellees each represent a one-sixth interest in -
said land. The district court charged the land with the
value of permanent improvements made thereon subse-
quent to Mr. Foster’s decease, subrogated the appellants
to the rights of the mortgagee for the amount due upon
the mortgage at the time Foster died and subsequently
satisfied by appellants’ grantor, confirmed the appellants
in the right to occupy and enjoy the north half of the
northeast quarter of section 30 during the natural life
of the widow, gave them credit for taxes paid upon the 40
acres in section 19, charged them with the rents and
profits of said tract, and decreed that upon the payment
by each appellee of a sixth part of the difference between
the taxes paid upon said 40 acres and the value of said
improvements, on the one hand, and the rental value of
the 40 acres, on the other, the appellees should severally
have a writ of assistance to place them in possession of
their interest in said land, and, upon the death of Mrs.
Foster, each appellee, upon payment of one-sixth of the
amount due upon said mortgage at the date Foster died
and chargeable against the 80 acres, should have a like
writ to place him in possession of his interest in said real
estate.

1. The appellants argue that the county court had au-
thority, independently of chapter 57, laws 1889, to assign
to the widow a homestead estate in the lands of her de-
ceased husband, and, by decreeing an estate in fee simple
instead of a life estate, the court merely committed an
error, but its judgment is not void. The act of the legis-
lature under which the county court assumed to set apart
a homestead to Mrs. Foster was lield unconstitutional and
void subsequent to the proceedings herein considered.
Trumble v. Trumble, 37 Neb, 340.
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Section 16, art. VI of the constitution, provides,
among other things, that “county courts shall be courts of
record, and shall have original jurisdiction in all matters
of probate, settlements of estates of deceased persons,
* * * and such other jurisdiction as may be given by
general law. But they shall not have jurisdiction * * *
in actions in which title to real estate is sought to be re-
covered, or may be drawn in question.” At the time the
county court of Hamilton county assumed to confirm in
Mrs. Foster a title in fee simple to the land described in
this action, there was no statute, independently of the in-
valid act above referred to, purporting to give that court
authority to set off or determine the boundaries or value
of a homestead. Section 22, ch. 20, art. I, Comp. St. 1909,
was then in force and provided, as it does now, that all
writs, notices, orders, citations and other process issued
out of the county court should be served in like manner
as a summons in a civil action in the district court, and
authorized that court to direct the scervice of a writ by
publication, where personal service could not be made in
the state, and in the cases specifically provided by law.

By the terms of chapter 36, Comp. St. 1909, the head of
a family is authorized to select a homestead not to exceed
160 acres in extent and $2,000 in value, which shall be
exempt from sale upon attachment or an ordinary execu-
tion. Section 17 of said chapter provides that the home-
stead, if selected during the lifetime of the owner of the
fee, shall upon his or her death vest for life in the sur-
viving spouse, remainder, if not otherwise devised, in the
heirs of the fee-holding spouse, and the quality of exemp-
tion is continued as against the creditors of the deceased.
It has ever been the policy of the legislature to exempt a
homestead from forced sale upon attachment or ordinary
execution. At the time the present constitution was pre-
pared by the constitutional convention and adopted hy
the people, an act entitled “An act to exempt the home-
stead of families from attachment, levy, or sale upon ex-
ecution or other process issuing out of any court in the
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state of Nebraska” (laws 1875, p. 45), approved February
25, 1875, was in force. By the provisions thereof the
homestead exemption was extended to the head of a
family, to his widow, to his infant children, and to any
unmarried child occupying the homestead after his de-
cease. In case it became necessary to ascertain the extent
of the homestead, the district court, upon application by
any person interested, appointed appraisers to view the
premises and report concerning its value. The appraisal
was conclusive unless complaint was made, and, in that
event, the court had power to order the premises re-
appraised. Upon an application to the district court by
an executor or administrator to sell the decedent’s land
for the payment of his debts, the court had authority to
appoint appraisers to set apart the homestead.

The constitution of 1866 (art. IV, sec. 4) provided that
probate courts should not have authority to “order or de-
cree the sale or partition of real estate,” otherwise the
were to exercise such jurisdiction as might be provided
by law. The constitution of 1875 is more positive in its
restraint upon the jurisdiction of that court. The course
of legislation and the decisions of this court up to and
including 1875 give no indication that the county court
was vested with power to hear and determine an applica-
tion to establish the existence, limits or value of a home-
stead, but the district court was the forum wherein all
proceedings were prosecuted for the protection of that
estate. In 1883, in Guthmen v. Guthman, 18 Neb. 98,
this court held that a county court has authority upon a
widow’s application to set apart from her deceased hus-
band’s lands the homestead, if none of the facts essential
to create that estate are controverted. The reasoning is
plain that the central fact to justify and support such an
order is that the designated land or some part thereof
constituted the homestead of the petitioner and her hus-
pand at the time of his death. This fact being made to
appear, the law determines the estate of the widow and
the interest of the remaindermen. The opinion in Guth-
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man v. Quthman, supra, has never been overruled or
questioned by this court, but, on the contrary, has heen
approved and reaifirmed. Tyson v. Tyson, 71 Neb. 438;
In re Estate of Robertson, 86 Neb. 490. The principle
announced in Guthman v. Guthman is now a rule of prop-
erty in Nebraska, and ought not to be doubted by prac-
tioners or the courts. Grandjean v. Beyl, 78 Neh. 354.
At the same time the rule should not be extended so as to
justify the county courts in assuming to try and deter-
mine questions of title connected with an assertion of a
homestead estate in the lands of a decedent. The juris-
diction of the probate court to cause a homestead to be
appraised and set apart to the widow does not include
the right to determine that the homestead estate is one
in fee. In entering such a judgment the court would
determine title, the very subject withheld from its juris-
diction by the fundamental law. We cannot therefore
accept the argument of defendants’ counsel that the order
confirming in the widow a title in fee simple was one the
court had jurisdiction to make,

2. It is contended that the county court had jurisdic-
tion independent of the Baker act to cause Foster's home-
stead to be assigned to his widow, and that, since that
court assigned the whole 120-acre tract, the district court
should have respected the order in so far as it confirmed
the appellants in an estate during the natural lifetime of
the widow. The record shows that no notice was given
to these appellants, who were then minors, except by
publication for one week in a local newspaper. In the
absence of a statute providing for such method of notice,
this was unavailing to affect their title to the property.
The testimony is undisputed that the 40 acres described
in the contract was used for pasture, and was not in-
cluded within the fence that inclosed Toster’s federal
homestead, and that the last described tract was im-
proved and occupied by the decedent as his home at the
time of his death. The district ecourt committed no error
in ignoring the proceedings in the county court.
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3. It is contended that chapter 32, laws 1895 (Comp.
St. 1909, ch. 23, sec. 29a), cured all defects inhering in
the proceedings in the county court. The act purports
to validate all proceedings prosecuted to judgment under
the “Baker Act” before it was held invalid by this court.
The appellees assail this curative act on the ground that
it contravenes section 8, art. I of the constitution, which
provides: “No person shall be deprived of life, liberty or
property, without due process of law.” It will be remem-
bered that section 17, ch. 36, Comp. St. 1909, provides
that in all cases where the owner of a homestead shall die
intestate, the surviving spouse shall succeed to but a life
estate therein, with remainder to his heirs. This statute
was in force during the time the “Baker Act” appeared
upon the statutes and still is the law in Nebraska, and
the county courts have at all times been without power to
transfer the remainderman’s estate to the widow. If the
curative act gave vitality to proceedings prosecuted under
the invalid act, it amends the homestead law without
mentioning or repealing it, or vests the county courts
with jurisdiction prohibited by the constitution, and,
without giving remaindermen their day in court, trans-
fers their estates to their ancestor’s widow. None of
these things may the legislature lawfully do. The cura-
tive act is therefore void. Mazwell v. Goetschius, 11
Vroom (N. J.) 383; Pryor v. Downey, 50 Cal. 388; Nel-
son v. Rountree, 23 Wis. 367; McCord v. Sullivan, 85
Minn. 344 ; Finlayson v. Peterson, 5 N. Dak. 587; Maguiar
v. Henry, 84 Ky. 1; Conway v. Cable, 37 111. 82.

4. The defendants urge that the plaintiffs are estopped
from prosecuting this action because Mrs. Foster, as
guardian for the plaintiffs, receipted for the share of the
surplus created by her acceptance of the homestead at
its appraised value which they would have received if the
act were valid. The proof is undisputed that the appel-
lees received no money or other consideration from their
guardian. For this reason, they are not within the rule
announced in Mote v. Kleen, 83 Neb. 585, and Borcher v.

32 ’




450 NEBRASKA REPORTS. [VoL. 87

Draper v. Cluyton.

McGuire, 85 Neb. 646. Nor does the principle announced
in Staats v. Wilson, 76 Neh. 204, apply in the case at
-bar.

o. Finally, the defendants argue that the plaintiffs’
laches should bar them from equitable relief. Hairlcy ¢,
Vo Lunlen, 75 Neb, 597, is cited. The instant case is
ruled by //olwes v, Hason, 80 Neh. 448, and Hobsou v.
Huatable, 79 Neb. 334, 340. Anpellees commenced their
action within ten years of the date the elder attained his
majority. A consideration of the facts in Fairley v, Vonu
Lanken, supra, will satisfv the reader that the principle
of estoppel was wisely and lawfully applied to defeat the
plaintiff in that action. In the case at har the appellees
were infants, the younger but three years of age, when
Jasper Foster died. Neither hefore nor after attaining
majority have they, so far as the record discloses, done
anything in the premises to in any manner mislead or
prejudice the defendants, nor has there been an instant
of time subsequent to the date the widow claimed to own
the lund in fee simiple, that she or any of her grantees
could have prosecuted- any proceeding to lawfully divest
the appellees of their title. The defenses of estoppel
must therefore be resolved against the defendants.

6. The defendants say that, although they may not be
vested with an estate in fee simple to the R0 acres, they
are life tenants, and the court erred in postponing the
collection of the mortgage lien to which they are subro-
gated by the court’s decree. We think there is merit in
this contention. The mortgage constituted a lien upon
the remaindermen’s as well as upon the life tenant’s
estate. DBefore the maturity of the debt it was the duty
of the life tenant, at least to the extent of the rental value
of the property, to keep down the annual interest, but he
was not comipelled to pay off the principal sum when it
became due or theveafter. When he satisfied the mort-
gage, he had a right to an accounting with the remainder-
men. Downing v. Hartshorn, 69 Neb. 364. Where a com-
mon charge rests upon a fund which belongs to several
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owners by simultaneous but unequal titles, and the entire
charge is paid by one owner, he may call upon the other
owners for contribution. In cases like the one at bar,
where one estate is for life and the other in remainder,
and the life tenant pays the lien, to the extent that he
has relieved his estate of the interest charge he has paid
his own debt, and the excess is the debt of the remainder-
men. The uncertainty of the duration of the tenant’s life
injects an element of doubt into the problem, but, by
adopting a standard life table, a calculation definite
enough for the purposes of the law may be made. The
payment of the life tenant of the present worth of an
annuity equal to the annual interest running during his
expectancy of life represents his individual indebtedness,
and the remainder, after subtracting that sum from the
mortgage debt, is the share which the remaindermen
should contribute. In the instant case the rule should be
applied as of the date the computation shall be made;
the widow’s expectancy of life should be considered, and
not the expectancy of the appellants. Tindall v. Peter-
son, T1 Neb, 166; 3 Pomeroy, Equity Jurisprudence (8d
ed.) sec. 1223; Thomas v. Thomas, 17 N. J. Eq. 356. The
rule adopted by the district court may not work much
hardship to the defendants, but it is their lawful right to
have immediate contribution. The evidence will not
justify us in making that computation.

For the reasons above stated, the decree of the district
court is in all things, save and except as to the subject of
contribution, affirmed, and as to the matter of contribu-
tion, the cause is reversed and remanded for further pro-
ceedings. The costs taxed in this court will be equally
divided between the appellees on the one part and the ap-
pellants on the other.

JUDGMENT ACCORDINGLY.



462 NEBRASKA REPORTS. [VoL. 87

McFarland v. Flack.

JAMES W. MCFARLAND BT AL., APPELLEES, V. SARAH J.
FLACK ET AL., APPELLANTS.

Fwep Jury 9, 1910. No. 16,111,

1. Homestead: DEscENT. Upon the death of the owner of the fee in
a homestead estate the same descends to the surviving spouse for
life, and the remainder to the children of the owner of the fee
title.

2. County Courts: JurispicTioN. The county court is without jurisdic-
tion to assign a fee title in a homestead to the surviving spouse
of the owner of the fee title, and chapter 32, laws 1895, is in-
operative to validate such decrees.

3. Remainders: LiMITATION oF AcTioNs. The statute of limitations of
an action by a remainderman to recover possession of the estate
does not begin to run until the death of the owner of the life
estate. The possession of the owner of the life estate is not ad-
verse to the rights of the remainderman.

APPRAL from the district court for Kearney county:
RoBeRT C. ORR, JUDGE. Affirmed.

Lewis C. Paulson and George A. Adwmsg for appellants.
Joel Hull and Adams & Adams, contra.

SEDGWICK, J.

These plaintiffs began this action in the district court
for Kearney county to recover possession of 80 acres of
land. Josiah W. McFarland and Elizabeth McTFarland,
his wife, occupied the premises as a.homestead prior to
the 18th day of June, 1890, the title being in the name of
Elizabeth McFarland, and on that day Elizabeth Me-
Farland died, leaving surviving her her said husband,
Josiah W. McFarland, and these plaintiffs, her children.
After the death of Elizabeth McFarland proceedings
were had under the act commonly known as the “Baker’s
Decedent Law” (laws 1889, ch. 57), by which the county
court of that county made an order assigning in fee the
said real estate to the said Josiah W. McFarland. Under
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those proceedings McFarland occupied the premises as
his home until the 12th day of January, 1893, when he
sold and conveyed the same to the defendant Henry J.
Flack. Tlack took possession of the premises and oc-
cupied the same until his death, which occurred in April,
1908. The said Josiah W. McFarland died on the 5th day
of September, 1907. The district court found generally
in favor of the plaintiffs and entered a decree giving them
possession. The defendants have appealed.

The defendants urged that the county court had juris-
diction to assign homesteads, and if it erred in assigning
the title to McFarland that decree is mot therefore void,
but is valid as against this collateral attack, and they
further insisted that the curative act of the legislature
(laws 1895, ch. 32) has remedied any defect that might
otherwise have existed in the proceedings of the county
court. They further urged that, as all of these plaintiffs
became of legal age more than ten years before the com-
mencement of thig action, the statute of limitations is a
complete bar, and that, as these plaintiffs had at least
constructive notice by the recording of instruments that
the title was claimed adversely, and the defendants and
the parties through whom they claim have held the lands
adversely for more than ten years prior to the commence-
ment of the action, this adverse possession is a complete
defense. All of these contentions of the defendants have
been heretofore decided by this court. Finders v. Bodle,
58 Neb. 57, and two eases decided at the present session,
Draper v. Olayton, ante, p. 443, and Helming v. For-
" rester, ante, p. 438. All of these cases hold that the
Baker’s decedent law is wunconstitutional, following
Trumble v. Trumble, 37 Neb. 340. In Draper v. Clayton,
supra, it is held upon full discussion that the said cura-
tive act is void, and in Helming v. Forrester, supra, it is
held that an action for possession by the children and
heirs of the owner in fee of a homestead is not barred
by the statute of limitations or adverse possession until
ten years after the termination of the life estate in the
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homestead which the statute gives to {l.e surviving spouse.
The reasons for these holdings are fully given in the cases
referred to, and no further discussion is required.
It follows that the judgment of the district court is
right, and it is therefore
AFFIRMED.



CASES DETERMINED

IN THR

SUPREME COURT OF NEBRASKA

AT

SEPTEMBER TERM, 1910.

BELLE WILLIAMS, ADMINISTRATRIX, ET AL., APPELLANTS,
v. JosepH H. MILES BT AL., APPELLEES.

FrEp SEPTEMBER 28, 1910. No. 15,647.

1. Appeal: REmMAND: LAW OF Case. “The language used in the
former opinions of this court, commenting upon the evidence of
the various witnesses, was used with reference to the questions
presented in this court only, and was not a discussion of the
weight that should be given to this evidence upon a new trial
of this case. The court will apply the law of the case so far as
it has been determined by this court, but the discussion of the
evidence here will not restrict the trial court in its examination
and submission of the questions of fact.” Williams v. Miles, T3
Neb. 205.

9. Wills: REVOCATION: SUBSEQUENT Wmr: EvipENcE. The fact, if
established by competent proof, that a subsequent will was made
is not sufficient of itself, and without some proof of its actual con-
tents, to show the revocation of a former will (Williams @.
Miles, 68 Neb. 463), nor would the proof of such fact alone be
gufficient to justify the setting aside of the due probate of a
former will, the alleged subsequent will not being found or pro-
duced, nor a verified copy thereof presented.

ExECUTION: EVIDENCE. An attorney testified that he pre-
pared a will consisting of two sheets and four pages to be ex-
ecuted by the proposed testator; that the instrument was signed
by the testator and witnessed in his presence. In his testimony
he detailed the facts and circumstances attending its execution,
including remarks made by himself, the testator and the wit-
(465)

3.
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nesses, but did not know the witnesses and failed to remember
their names. Two witnesses testified that they witnessed the
signature of an alleged will of the same person at the place and
about the time stated by the attorney; that the person sign-
ing as testator said it was his will, but they were not informed
of its contents, did not read any part of it, and did not know
what the paper contained; that it consisted of many sheets form-
ing a body of paper near half an inch in thickness; that there
was but one other person, aside from the alleged testator and the
witnesses, in the room, and that person was wholly unknown to
one of the witnesses, the other witness testifying to a total
want of recollection as to who the other person was, or
whether he knew him, neither one being introduced to him,
and both agreeing that he did not utter a word at or be-
fore the signing or while they were in the room. Held, That
these facts failed to show that the paper there signed, if so
signed, was the one said to have been written by the attorney,
and that there was insufficient proof of the contents of the alleged
will, or that the paper witnessed by the two persons signing as
witnesses was the ingtrument claimed to have been prepared by
the attorney, or was a will.

4. ¢ REVOCATION: SUBSEQUENT WILL: EvmENCE. The proof of
the execution and contents of a lost will should be clear and con-
vincing, and the declaration of the testator alone that an instru-
ment he is signing is his will, but without any evidence as to
its contents, will not be held sufficient to revoke a former will
proved to have been made and duly admitted to probate, there
being no proof that the alleged lost will was ever seen after 1ts
supposed execution.

b. : ExecurioN: EvibENCE. The evidence as to the execution
of any will by the deceased, at the place and on the date named,
is examined and set out in the opinion, and the same is held in-
sufficient to establish the fact.

APPEAL from the district court for Richardson county:
JOHN B. RAPER, JUDGE. Affirmed.

John L. Webster, John H. Atwood, Reavis & Reawis, I.
J. Ringolsky, Frank M. Hall and J. H. Broady, for ap-
pellants.

T. J. Mahoney, J. A. C. Kennedy, Clarence Gillespic
and H. Falloon, contra.
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REESE, C. J.

Stephen B. Miles, a resident and having his domicile in
Richardson county, in this state, executed and declared
a certain written instrument as his will, at Rulo, in said
county, on the 27th day of November, 1888. On the 11th
day of April, 1889, at the same place, he executed a cod-
icil by which he changed one item in the will. Both the
will and codicil were duly witnessed and executed in ac-
cordance with all the requirements of law, the two con-
stituting his will. He retained his residence and home
in said county until the 30th day of October, 1898, when
he died at Falls City. The will made at Rulo will here-
after be referred to as the Rulo will. It was presented to
the county court of Richardson county for probate, and,
after proper proceedings being had, was admitted to pro-
bate on the 2d day of December, 1898, without objection
or contest, and no appeal was taken from the decree. On
the 29th day of March, 1899, a petition was filed in the
county court by the plaintiffs herein, in which the rela-
tionship of the plaintiffs to deceased was set out and the
probate of the Rulo will was averred. It was then stated,
in substance, that the probated will was not the last will
and testament of the said Stephen B. Miles, deceased,
which fact was alleged to be well known to the proponent
thereof at and before the time he caused and procured it
to be admitted to probate; that his actions in that behalf
were fraudulent; that a later will had been duly made
and executed by the testator, by which the Rulo will had
been revoked, all of which was alleged to be well known
to him at the time, but was unknown to plaintiffs until
long after the decree probating the Rulo will had been
entered ; that about the 1st day of April, 1897, the said
Stephen B. Miles duly made another and later will at the
city of St. Louis, Missouri, by which he had changed the
disposition of his estate from that made in the Rulo will,
and had by his said later will fully revoked and canceled
said will and all others by him before that time made, and



458 NEBRASKA REPORTS. [VoL. 87

Willlams v. Miles,

that no other or later will had been since made; that the
estate of the said Stephen B. Miles was of the value of
about $1,600,000, the real estate thereof being worth
about $1,000,000, and the personal property, consisting
of stocks, bonds and other choses in action, worth the
sum of $600,000; that the defendant Joseph H. Miles, upon
the probating of the Rulo will, became the executor and
possessed of all the books and papers of the deceased,
and it is averred upon information and belief that among
said papers was the later will made in St. Louis, which
he had secreted and suppressed with the purpose and in-
tent of defrauding plaintiffs. The petition is of consider-
able length, but it is not deemed mnecessary to state the
averments with any greater particularity. The prayer is
that the previous order of the court admitting the Rulo
will to probate be set aside and that plaintiffs be per-
mitted to present the will of about April 1, 1897, for
probate.

An answer was filed by the defendants Joseph H. Miles,
John J. Williams, John W. Holt, Nora Harrison, John
L. Dressler and J. K. Biles, by which the death of Stephen
B. Miles and the execution and probate of the Rulo will
were admitted, as also was the extent and value of his
estate at the time of his death. All averments of the peti-
tion as to the making of the will at St. Louis (which for
convenience will be hereafter referred to as the St Louis
will) or any will subsequent to the making of the Rulo
will were denied. It was alleged in substance that full,
due and legal notice was given of the presentation of the
Rulo will for probate; that the county court had full
Jurisdiction of the subject matter of the parties; and that
said decree was a final adjudication of the whole matter.
All averments of the petition not admitted were denied.

The defendant Samuel A. Miles filed an answer and
cross-petition, in which, after the denial of certain aver-
ments of the petition reflecting upon himself, he practi-
cally realleged those of that pleading and joined in the
prayer for a new trial, the cancelation of the decree ad-
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mitting the Rulo will to probate and that the alleged St.
Louis will be probated. The pleadings are voluminous,
but it is believed that the foregoing statement of their
contents will be sufficient.

TUpon a trial in the county court, the prayer of the
petition of plaintiffs and the cross-petition of Samuel A.
Miles were denied and the action dismissed, thus leaving
the decree probating the Rulo will unimpaired. The cause
was then appealed to the district court, where the plead-
ings were to some extent amended, but in view of the
questions here presented it is not necessary to refer to
them further. Pending the proceedings in the district
court the cause has been appealed to this court a number
of times, and the history of such proceedings may be found
in 62 Neb. 566; 63 Neb. 851, 859; 68 Neb. 463, 479; 73
Neb. 193, 205, 206. The cause has been finally tried to
the district court for Richardson county, the trial result-
ing in a finding and decree in favor of defendants and
dismissing plaintiffs’ petition and cross-petition of Samuel
A. Miles. Plaintiffs and cross-petitioner appeal. On this
appeal we are confronted with a bill of exceptions of
about 3,000 pages and a transcript of 275 pages, as well
as elaborate briefs of over 800 pages. In view of the con-
dition of a part of the bill of exceptions it would be prac-
tically impossible to understand and comprehend the evi-
dence, were it not for the care and labor bestowed upon
the briefs, and the very able arguments presented by
counsel. :

A motion to suppress the bill of exceptions is filed by
defendants. On the trial of the case some 600 pages of the
evidence offered and received by the court, the greater
part of which was introduced to prove certain alleged
corrupt practices by an attorney residing in another state,
but representing plaintiffs, was discarded by the court
and stricken out at the time of entering the decree in
favor of defendants. This evidence, however, had all
been introduced. The bill of exceptions was prepared
and submitted by plaintiffs without including that evi-
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dence. The bill as presented consisted of 5 volumes of
from 500 to 800 pages each. Defendants and cross-peti-
tioner Samuel A. Miles objected to the approval of the
bill by the trial judge, when the cross-petitioner prepared
and submitted the 6th volume, containing, as claimed, all
of the discarded evidence, but the preparation and sub-
mission of that volume was delayed for some time after
the settling of the other 5 volumes. It is claimed by
counsel for defendants that a large portion of the evi-
dence contained in the 6th volume at the time it was served
upon them has been removed therefrom. This is perhaps
true, but we think from the record made that the portion
referred to was removed by the judge for the reason that
it was contained in the 5 volumes before that time settled.
It is also claimed by defendants that important documents
and other evidence submitted on the trial are not included
in any of the volumes. The certificates of the judge ren-
der it reasonably certain that he understood that all the
evidence was included in the bills as finally allowed and
signed. If this be correct, the evidence will be retained
notwithstanding the irregularity of the settling of the
bill. The motion to suppress is overruled.

The legal propositions involved in the case in the dif-
ferent phases through which it has passed have bheen sub-
stantially all settled by the former decisions of this court,
above referred to, and the principal question now involved
is one of fact, and that is: “Was a will executed at St.
Louis in 1897 by Stephen B. Miles, deceased?” If such
a will was prepared, executed and witnessed, as claimed
by plaintiffs, containing a revocatory clause, it will have
to be conceded that the Rulo will was thereby revoked
and rendered null and void, and the ‘decree admitting it
to probate would have to be set aside and the new trial
granted as prayed for by plaintiffs. The finding of the
district court was “that Samuel A. Miles and the plaintiffs
are not entitled to have the probate of the 1888 will set
aside,” and “that Stephen B. Miles did not execute a will
in St. Louis in 1897, as alleged in plaintiffs’ petition, and
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that the will known in the records as the ‘Rulo will’ is
the last will and testament of Stephen B. Miles, de-
ceased.” Upon these findings plaintiffs’ suit was dis-
missed. There is no proof in the record that the will
alleged to have been made in St. Louis has ever been seen
since its alleged execution, and therefore neither the will
nor a verified copy of it was introduced in evidence. It
is not contended that there was sufficient proof of the
whole contents of the will, as to the distribution of the
property of the deceased, to entitle it to probate as to the
legacies or devises, but practically the whole contention is
that a will was duly made and executed and that it con-
tained a clause revoking former wills and testaments, the
effect of which, if established, would be to destroy the
Rulo will, leaving the property of the deceased intestate '
and subject to distribution under the law of descent,
which, as conditions now are, would probably be more
equitable than as provided in that will. However, we are
forbidden to enter that field, and, as above indicated, con-
fine ourselves to the one question decided by the district
court, to wit, considering the whole evidence, is it suffi-
ciently proved that the deceased executed a will in St.
Louis, Missouri, about the 1st of April, 18977 The evi-
dence taken upon that part of the case tending to prove
and to disprove such execution is quite voluminous, and
it is claimed by each side that the evidence preponderates
in its favor. The burden of proof being upon plaintiffs,
it follows that it is not enough that the evidence produced
by plaintiffs renders it probable that Mr. Miles made
gome kind of a will at St. Louis, but such fact must be
shown by a preponderance of the evidence or plaintiffs
must fail. In disposing of the case we will confine our
investigations to the one question.

Preliminary to this, however, it might be well to inquire
how far the former expressions of this court while con-
sidering the evidence in the case then before it should
be considered as bearing upon the finding of the district
court upon the trial from which this appeal is taken, or
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upon the holding here on appeal. There are a number of
expressions indicating a conviction upovn the minds of the
judges in writing the opinions that the proofs then before
the court offered by appellants showed, or tended to show,
that a will was in fact made in St. Louis. What effect
should such expressions have upon the judgment of the
district court when subsequently hearing the trial of the
case, and to what extent, if at all, are they binding upon
us in considering this appeal? In other words, do they
become the law of the case from which no departure should
be made? In the opinion in 68 Ncb. 463, at page 475, it
is said: “Without going over the details, we may say
that the evidence produces a strong conviction that a will
of some sort was made at St. Louis. Theve is not only the
testimony of the two subscribing witnesses, but a very
considerable mass of circumstantial evidence. Moreover,
the declarations of the testator are well authenticated and
circumnstantial. Taking all these matters into account, and
bearing in mind the apparent injustice of the disposition
made in the instrument admitted to probate, the suspi-
cious character of many things connected with the finding
of the Rulo will, and the dispoxition of the testator to
make wills, as shown in evidence, if the question were
merely whether a subsequent will was executed, we should
hesitate to say that the decree could stand.” In the opin-
ion written by Judge SEDGWICK, 73 Neb. 193, the judge,
after quite an extensive review of the evidence then before
the court upon the subject of the execution of the St
Louis will, says: “Upon the hearing of this application
for a new trial the district court found that ‘there was a
*will made by Stephen B. Miles, deceased, in 1897, at St.
Louis.’ The witness Paul T. Gadsen (Gadsden) positively
testifies to this fact. He also states quite definitely the
contents of the will. The character of this witness and
the reliance to be placed upon his testimony will be again
referred to. It is sufficient now to say that we consider
the whole evidence amply supports this finding of the trial
court.” Again, in writing an opinion upon a motion to
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modify the former opinion, the judge says (73 Neb. 206) :
“IWWhat was meant was that, if the evidence introduced
before the district court upon the new trial which has
been ordered should be the same as it now is in this court,
it would be sufficient to require the district court to
reverse the order of the county court in refusing to set
aside the probate of the Rulo will.” There are other ex-
pressions in the line of decisions in this case, equally
strong and definite, perhaps, bearing upon the evidence,
but which need not be here noticed, as the above will be
cufficient to attract attention to the proposition in-
volved. In the opinion first written (73 Neb. 193) Judge
SEDGWICK, at page 196, says: “If a decision of this court
should ever become the law of the case, it should be upon
a question of practice (then under. discussion), when the
parties to the litigation have acted upon that decision and
guided their practice by ity” thus holding, in effect,
that as a declaration of the law applicable to a question
presented, and on which the parties have acted during
the subsequent stages of the litigation, it should mot be
departed from. But, as said in the per curiam opinion
(78 Neb. 205) at page 206: “The language used in the
former opinions of this court, commenting upon the evi-
dence of the various witnesses, was used with reference to
the questions presented in this court only, and was not a
discussion of the weight that should be given to this evi-
dence upon a new trial of this case. The court will apply
the law of the case so far as it has been determined by this
court, but the discussion of the evidence here will not
restrict the trial court in its examination and submission
of the questions of fact.”

This holding, in the opinion of the writer, is in harmony
with the well-settled law upon the subject, and left the
district court, as well as this court upon subsequent ap-
peals, to pass upon the weight of the evidence, unaffected
and untrammeled by the expressions of this court upon
former hearings. In Koyer v. Willmon, 106 Pac. (Cal.)
599, it is said, quoting from Allen v. Bryant, 155 Cal. 256 :
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“When the fact which is to be decided depends upon the
credit to be given to the witnesses whose testimony is re-
ceived, or the weight to which their testimony is entitled,
or the inferences of fact that are to be drawn from the
evidence, the sufficiency of the evidence to justify ihe de-
cision must be determined by the tribunal before which
it is presented, and is not controlled by an opinion of the
appellate court that similar evidence at a former trial of
the cause was insufficient to justify a similar decision.”
Without referring at length to the decisions of other
courts upon this subject, the writer concludes that the
whole subject of the execution of the St. Louis will was
for the decision of the district court upon the final trial
and submission of the case upon the evidence, untrammeled
and unconstrained by anything we may have said upon the
evidence before us at the time the decisions were made.
The same is true as to its application to the hearing now
before us. These views are not fully concurred in by a
majority of the court.

However, it is proper to say here, without going into
details, that additional evidence was presented upon the
last trial, which, if believed to be true, might, and prob-
ably would, lead this court now to revise its opinion. It
is said, in substance, that this new evidence is the result
of the labors of detectives sent out to find the needed tes-
timony, and does not carry with it the conviction of its
truth which might otherwise obtain. It often happens
that detectives, like other people, are unscrupulous and
corrupt; that when sent out upon a mission they will re-
sort to almost all kinds of corruption in order to meet the
requirements imposed, and the results of their efforts
should be looked upon with suspicion. ¥rom observations
of the method adopted by that class, the writer hereof is
in sympathy with the contentions of plaintiffs, and yet
this does not of necessity carry with it the conviction
that the testimony of apparently disinterested witnesses,
even if found by a detective, is untrue and not entitled to
credit. They may be truthful and their testimony be en-
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titled to credence, while if the same facts were testified
to by the detective who it is said made the “discovery” of
the witness, such testimony might and probably would not
carry the same weight. As we have said, the claim is that
a will was made in St. Louis long after the Rulo will was
executed. As to the execution aud admission to probate
of the Rulo will there is no dispute. The deceased resided
in this state. The parties to this action resided here. The
St. Louis will, if made, was written by a stranger to the
deceased and all the parties to the suit. It was said to
have been witnessed by persons unknown to many, if not
all, of the litigants. So far as the evidence shows, no will
nor a copy of it has been found. In view of these facts,
it is not surprising that both sides of this controversy
found it necessary to resort to the labors of detectives in
making needed investigations, as both did. While there
is much in the briefs and arguments in the way of crim-
ination and recrimination concerning this feature of the
case, we do not find it necessary to engage in a discussion
of the subject of the methods employed, nor to cast any
reflections upon either party. It may be that each felt
justified in pursuing the course adopted.

This brings us to the one comtrolling question in the
case: Does the evidence preponderate in favor of the con-
tention that a will was made in St. Louis? If not, the
decision of the district court finding that no such will
was made will have to stand. If the affirmative of the
question is shown by the necessary evidence, a reversal of
the decree must follow, and the new trial sought be
granted. To the mind of the writer, the question is
shrouded in considerable mystery. The testator resided in
Richardson county in this state. IIe had been a citizen
of Richardson county for many years, he having been one
of the early pioneers of that county. He had amassed an
immense fortune, much of which wus in that county. He
had employed an attorney in Falls City who had become
familiar with his affairs and in whom he had confidence.
His time was mostly spent upon his farm, or ranch, in that

33
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county, until the later years of his life. He had interests
in the state of Maryland, his former home, and was there
more or less frequently, and spent a good portion of the
winter months of his later life in the St. James hotel in
St. Louis, Missouri. He had a number of acquaintances
there, among men of high standing in comwmercial pur-
suits and at the bar. He was well acquainted with the
proprietor of the hotel and the hotel clerk, but he does not
seem to have made them his special confidants in his gen-
eral business affairs. They testified that he informed
them that he contemplated or desired to make a will; that
he was not satisfied with the disposition of his property
made by a former will; that about the last day of March
or the first day of April, 1897, they were sent for to go to
his room, and when they were there he asked them to
witness what he said was his will, and produced a paper
or instrument consisting of a number of sheets which he
signed, saying it was his will, and asked themn to sign as
witnesses, which they did, but neither knew its contents,
nor if it was a will, except as so stated by him. They say
a stranger, with whom they were unacquainted, was in the
room, but to whom they were not introduced and whom
they have never since met. It is asserted that the St. Louis
will was written by Paul T. Gadsden, a young man, an
attorney, then residing in St. Louis, with little if any
practice in the courts, but little known in St. Louis and
wholly unknown to deceased. Mr. Gadsden testifies that
he wrote a will about the time named for a person claim-
ing to be Stephen B. Miles of Falls City, Nebraska, and
which was signed and witnessed at the St. James hotel,
While we are not inclined to indulge in any unnecessary
criticism of Mr. Gadsden, we are persuaded that, to say
the least, he may have been mistaken as to the identity of
the testator, if any will were written by him. The history
of the alleged execution of the instrument is quite com-
plex, and there are many circumstances shown which,
upon an analysis of the testimony of those connected with
the affair, present serious doubts. The life history of
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Gadsden leads one to believe that at the time named he
was quite unstable as to his purposes, not remaining long
in one place, and when finally located he was in the Re-
public of Mexico, and, upon request and the advancement
of sufficient funds, came to St. Louis and asserted the
writing of the will. Our attention is attracted to the
circumstances surrounding the preparation and execution
of the alleged will. The fact of the existence of Mr. Gads-
den was wholly unknown to Mr. Miles. It appcars that
at the time of the writing of the alleged will Mr. Gadsden
and a Mr. Blow had their offices in a suite of rooms on the
eighth floor of the Security building, in St. Louis, in con-
nection with another attorney by the name of Wind; that
a Mrs, Wilson was employed by Gadsden & Blow as their
stenographer and typist, and that she acted in the same
capacity for Mr. Wind. Her testimony was taken by
deposition.  She testifies that she was in that office in
1897, and that while she was there, in the latter part of
the winter or early spring, a gentleman, a Jew, having an
office on the same floor and near by, but whose name she
does not know, came into the office accompanied by a
young man and an old gentleman, whose names she does
not know, asked for Mr. Gadsden, and introduced the old
gentleman to him. She described the old gentleman
referred to as “a very small old gentleman,” and
stated that he and Mr. Gadsden sat down and talked from
20 minutes to half an hour, and then they stepped into
an adjoining room for a short time, when they returned,
and the old gentleman and the young man left. In her
further description of the old gentleman she says: “I
couldn’t understand anything he said because, I don’t
know, there was something the matter with him. T don’t
know what it was—his voice or something.” Her atten-
tion being again called to the subject in her examination
in chief, with the request that she describe him more par-
ticularly, she said: “Why, he was quite old, and I don’t
know—TI don’t know what was the matter, his voice must
have gone, he talked something like, I don't know whether
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—he had shortness of breath, or something, I don’t know
what it was; I couldn’t tell, something the matter—he
talked kind of in a peculiar tone, he didn’t have much to
say anyway, just sat there for a few minutes, he sat in
Mr. Blow’s chair and had his back turned toward me, and
Mr. Gadsden was sitting here (indicating) and they were
talking to him, and then they got up and went in the
other room.” On cross-examination she stated that he
was not sitting with his “whole back” toward her, but
partially so; that she could not see his features distinctly
because he was “muffled up.” “He was bent, I don’t know
what was the matter with him, he was kind of stoop-
shouldered. * * * He talked kind of husky, or like
he was short breathed, or something, I don’t know what
was the matter with him. I remember him well because I
thought he was so awfully old to be out in such weather.
* * * He didn’t have very much to say, the other man
did most of the talking”; that while there they talked
about making a will, or see about a will, or something to
that effect; that she never saw him after that; that some
days after that the young man came in early in the morn-
ing, and inquired for Mr. Gadsden who had gone out. He
left word for Mr. Gadsden to come to a hotel, she under-
stood the Southern, and went away. She informed Mr.
Gadsden, but directed him to the Southern, whither he
went, but returned saying they were not there. On the
same day the young man came again and left a card, say-
ing he would return for Mr. Gadsden. She went to lunch,
and supposed they met and went away together. Mr. Gads-
den returned and directed her to take the dictation of a
will from notes and memoranda which he held. She took
his dictation of the will in full in shorthand, subdivided
into paragraphs, and wrote it out at length with the type-
writer, at the same time making a carbon copy; that the
whole was written on two sheets of typewriting paper.
She was asked:“And at that time there had been no will
made?’ Her answer was: “No, sir; T am positive of
that.” She further stated that when she had prepared the
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copies Gadsden “seemed to be in a rush and left the office
immediately and went over there (to the hotel)”; that he
told her “he was going over to have the copy signed”;
that he returned in a short time and narrated the circum-
stances of the execution of the will, the sickness of the
testator, “the surroundings being so peculiar, something
about the bed, I don’t know what it was, whether sheets or
what it was, but he went on talking about it, but I dido’t
pay much attention to it, but I imagine that he had sheets
around the bed, but I did not ask.”

The testimony of Gadsden was also taken by deposition.
This deposition was taken in January, 1902, and according
to his answer he was 31 years of age the previous June,
and at the time of the alleged execution of the will on the
last day of March or the first day of April, 1897, he was less
than 26 years of age, and had been admitted to practice at
the bar of St. Louis two years before. For the purpose of
a comparison with the testimony of plaintiffs’ other wit-
nesses it will be necessary to observe his testimony with
some care. He testifies that he was sitting in his office one
morning with his stenographer, Mrs. Wilson, when two
gentlemen came in accompanied by a third one; that said
third party, who occupied a nearby office and was known
to him by sight, but he could not give his name, said: “‘You
young men are lawyers in here? I said, ‘Yes,” and he said,
‘Here are some gentlemen looking for a lawyer,’ ” and left
the room ; that the older man of the other two said his name
was Stephen B. Miles from Falls City, Nebraska, and pro-
ceeded to give a list of his property and heirs, as the wit-
ness says he remembers it; that after referring to a ranch
‘and other large tracts of land the witness asked him about
how many acres of land he had, and he said some 20,000
. acres; that he mentioned a long list of other property, a
small tract of land near Falls City, a farm of some 300
acres, another small farm by name, stocks, bonds, bank
stocks, notes, liens, mortgages and other evidences of in-
debtedness. The witness continued: “And when he got
through with that I looked up to see if anything was the
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wmatter with him. To me, he appeared a comparatively poor
man. I thought he was off his head, or was trying to ‘stuff
me,’ as they sometimes say, and I looked at him, for it in-
cluded nearly every kind of property that I had heard of.
** * * He then said city lots in St. Louis, Missouri. He
then said other farm lands, and after that he commenced
to tell me how he wanted to leave his property.” The wit-
ness gives the names of persons to whom he says Miles
desired the property to be devised and bequeathed, the
witness naming Miles’ grandchildren by his daughters, one
of whon was not his grandchild, and the witness also gives
the names of a number of other persons to be remembered
in the will. The witness further testifies that he asked
Miles if he had any special instructions as to whom he
wanted property left in addition to those mamed by the
witness, when Miles said he wanted to do the fair thing by
all his children, that he was getting old, was preparing to
leave this world, and he thought no snimositics should be
left behind; that the witness told him he thought he was
right, spoke to him of his own fatler's will from which
some friction ‘arose, and that he thought a will ought, as
near as possible, to follow the law of descent; that Miles
said when he died he wanted every one who thought they
had the right to expect anything of him to feel that he had
remewmbered them; that Miles asked him if it was necessary
to include a revoking clause, and was informed that such
would not be necessary; that Miles said he had written
other wills, and was informed by the witness that the
safest way was to destroy all previous wills, and Miles
said he did not think he knew where a former will was;
that Miles and the young man left the office, the witness
having made a penciled memorandum of the substance of
what disposition was to be made of the property. When
asked how long those people were in his office during that
conversation, his answer was: “Not more than 25 minutes
I should judge at the most.” The witness further States
that perhaps the next afternoon Mr. Miles came to his
office alone and countermanded much of what he directed
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the day before as to the disposition of his property; that
instead of giving his sister Amanda all his cash in bank
le desired that she have one-half, and the other half to be
equally divided between his children and their representa-
tives; that all his bonds were to be given to hig two sons
Samuel and Joseph; that one-half of his bank stocks were
to be given to his two sons, and the whole of the remainder
of his estate to be equally divided into four equal parts
and apportioned among the four children or their rep-
resentatives. As the witness expressed it, “The entire
balance of the estate to be divided in the same way,” one-
fourth part to each of the four children or their heirs.
It would perhaps be proper to digress for a moment at
this point. We have searched the record in vain for any
later instructions as to what the contents of the alleged
will should be. About 100 pages further on in the ex-
amination of the witness he is asked to give the contents
of the will as executed, and he puts it: That of the other
lands of the testator the will gave “his friend Frank Mar-
vin such one of his farms, was the statement, not exceed-
ing 300 acres in extent, as he might elect to choose. To
his namesake, Miles somebody—that name I don’t remem-
ber—he devised another farm, simply describing it as ‘my
blank place, and adding some phrase, where he now
lives with his parents, or some such descriptive phrase.”
If the witness is telling the truth, or rather if the final
instructions were as he gives them, it is clear that those
instructions were violated by him, and, according to his
own theory of the facts, the will he says Mr. Miles signed
was not his will, and Mr. Miles knew nothing of the con-
tents of the paper it is claimed he signed. The witness
details trips to the Southern hotel; his finding a card upon
his table; his going to the St. James hotel, taking a pen
or pencil “rough copy” of the will he had prepared; his
being escorted to the room occupied by Mr. Miles, where
he found him lying on a bed, “around that bed was some
kind of curtains, or a sheet or mosquito net, or something
surrounding it almost entirely”; his finding another gen-
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tleman in the room, and, “as I came in, this man said,
‘Have you got Mr. Miles’ will?” ” The witness says he
answered: “‘Yes, but it is not in shape to be signed this
morning. Is it necessary? And he said, ‘Yes, Colonel
Miles waunted to sign it today,” and I said, ‘Yes, it may be
done, if one of you gentlemen will write it out here I
will dictate it to you from the draft I have got of it.” He
said he didn’t have any paper, so they sent out and got
some. Perhaps one of the gentlemen got it. * * * [
then dictated the will to one of the gentlemen present
from my original draft, and he took it down in pen, writ-
ing it, comwencing with a margin, and writing it in para-
graphs down this sheet, down the reverse, as I remember,
across this, across this, and part of the way at least, if
not all through it, into another sheet (that you call four
pages). I remember that during the writing of it the
man who was writing it didn’t say a word. I simply
dictated it to him and he put it down. When it was
finished I exchanged papers with him and reread it, and
found it as correct according to my original draft, and
that it was in condition to be signed, and I then said,
‘Will you gentlemen witness it And they said, ‘Oh, we
rather not, suppose you get some one else ag one of us has
written it One of them said, go down and get so and
80, and so and so, and one of them left the room, and I
think both of them went out shortly. After one went out
the other did. Then came in a man who was a stranger
to me. He was there for a few minutes and waited, and I
spoke to him, and he spoke to Colonel Miles, who was on
the bed at that time. I said, ‘Where is the other gentle-
men who is going to witness the will?” He then either
went out or sent for him. Shortly afterward another of
them came in. To neither of these gentlemen was I in-
troduced. I don’t think when either came in was any one
else there. No one but myself and Mr. Miles. Before the
second one came into the room the first one and myself
helped the colonel to a little table that was in the room
to sign the will. When the second one came in I said,
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‘Gentlemen, this is a will that Mr. Miles is making, which
I have just drawn up in this room, and we are going to
witness it. I want you to witness it” The colonel said
something to them. The colonel said, ‘Yes, it is my will)
or some short sentence, and I said, as I remember it, ‘Mr.
Miles, you declare this to be your last will and testament,
and that you sign it here in the presence of these two
gentlemen?" He said, ‘I do,’ and he signed it in an ex-
ceedingly shaky hand, and when he got through the sig-
nature, I could hardly recognize it, the Miles part was
plainer than the Stephen part. I said, ‘Gentlemen, I want
you to witness this. Do you witness this in the presence
of Mr. Miles, the testator, and in the presence of each
other, and they said, ‘We do,’ and signed under a clause
so declaring. I then took my original draft and entered
on it, as I recall, the names of the two witnesses to that
will.” He then testifies he did not know the men, and
does not know or remember their names. He says he
folded the will in the ordinary way, indorsed its contents,
with his name at the bottom of the folded paper, put the
original draft in his pocket and carried it out of the room ;
that it was complete including the signature. When asked
if the will contained a revocatory clause his answer was:
«The last clause of the will proper as executed, as I re-
member it, was this: ‘I declare this will to be in revoca-
tion of all previous wills and testaments I have made, and
further declare it is to be of my own free act and deed.””
He further testifies that, having seen a notice in a news-
paper a day or two after the will was written that Mr.
Miles was a “man of property, I took out that original
draft from my desk, and dictated to Mrs. Wilson a copy,
saying I thought it would be worth while to keep that
will—it might come up some day; that evidently the old
man was worth a good deal of money, and the newspapers
said he was, and I thought I would fix it in such a condi-
tion that I could preserve it, and I dictated it to her, and
she put it down on the typewriter in duplicate and gave
me both copies, and I put one in my office desk, and took
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the other vne and the original draft out to my house, and
either one of them, or both, went into my trunk.” Both
are said to have been finally lost. There is such a clear
conflict in the testimony of plaintiffs’ witnesses as to
create the impression that, to say the least, the fact of the
execution of the alleged St. Louis will, by Stephen B,
Miles, is left in serious doubt. It may be that some one
applied to Mr, Gadsden to write a will as asserted, but
the description of that person, as given by Mrs. Wilson,
does not coincide with the appearance or description of
" Stephen B. Miles, as given by plaintiffs’ witnesses who
knew him. Again, she testifies in the most positive way
that before the will was taken to the hotel for execution
it was dictated to her, taken in shorthand and written
with a typewriter, and then taken in a “rush” to le
signed. In this she contradicts the testimony of Gadsden,
who says the will was written by an unknown person in
the room occupied by Miles, the testator. Each is posi-
tive, and both cannot be correct. As we have seen, Gads-
den testified in detail as to the execution of the will, giv-
ing just what he said to the witnesses and to Mr. Miles,
which is herein above set out. The two alleged witnesses
to the will were called by plaintiffs as witnesses upon the
trial, and, if they are to be believed at all, Gadsden was
not present on the occasion referred to by them. If Gads-
den told the truth as to what he said and did, then there
is no proof that the will was ever' witnessed, for the two
witnesses, and the only ones testifying to the witnessing
of a will, did not witness the will he wrote,

Mr. Quynn, one of the two, testifies that he was called
to witness a will; that it had been written with a pen, but
that the only evidence he had that it was a will was a
remark by Mr., Miles that the paper was his will ; that he
did not read a word of it, has never seen it since; that
there must have becn 8 or 10 slieets or leaves, forming a
hulk or body of sheets of paper about half an inch in
thickness; while Gadsden testifies there were but 2 sheets
or leaves, making less than 4 pages. Quynn testifies fur-
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ther that those present were Mr. Miles, Mr. Miller, the
other witness to the paper, himself, and another man of
from 35 to 37 years of age. The description he gives of
the fourth man renders it quite certain it was not Gads-
den. He states that said fourth man did not utter a word
during the whole time they were present; that he never,
to his knowledge, saw Gadsden, either before or since, and
did not know the fourth man present. Mr. Miller, the
other alleged witness to the will, testifies that when he
went into Miles’ room the fourth man was there. Then
he, as he remembers, went down to the hotel office for
Quynn, and when he returned the man who was there
where he left him remained while the paper was being
witnessed, but did not utter a word during the whole
time, to the knowledge of the witness. He does not know
if he knew the man, has no recollection upon that sub-
ject, is unable to give any description of him. It is very
clear that by the absolute silence of that man he did not
in any degree attract Miller’s attention or notice, nor was
he interested in the execution of the will.

Note what Gadsden testifies to: “When the second
man came in I said, ‘Gentlemen (addressing the witnesses),
this is a will Mr. Miles is making, which I have just drawn
up in this room, and we are going to witness it.” * .
The colonel said, ‘Yes, it is my willy or some short sen-
tence, and I said, as I remember it, Mr. Miles, you declare
this to be your last will and testament, and that you sign
it here in the presence of these two gentlemen’ He said,
‘I do’” And again, he says he said to the witnesses:
« (3entlemen, I want you to witness this. Do you witness
this in the presence of Mr. Miles, the testator, and in the
presence of each other) and they said, ‘We do.”” It is
very evident that nothing of this kind occurred on the
occasion referred to by Mr. Miller and Mr. Quynn. There
is collateral evidence, not depending upon the testimony
of Gadsden, that he (Gadsden) probably wrote a will for
some one about the date referred to, but this collateral
evidence falls far short of proving that that one was
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Stephen B. Miles. It may be possible that Gadsden was
deceived, yet in view of some phases of his testimony it is
difficult to harmonize what he says with the exact truth
and a conscientious relation by him of the facts while
upon the witness stand. To say the least, he has displayed
a most remarkable memory of details of minor importance
occurring so long before the date upon which hig testi-
mony was given. This applies with equal force to his
alleged memory of the names of the beneficiaries under
the alleged will. He could have had but few interviews
with Mr. Miles prior to the time it is claimed Miles signed
the will, and none after. They were total strangers until
he says Miles came into his office two or three days before
he says the will was made. They never met afterward.
He seems to have paid no attention to the identity of the
two young men, one of whom he says wrote the alleged
will, nor to the men who it is claimed by him witnessed
the execution of the will. Had he done so he could have
remembered who they were, having met and associated
with them, as he says, fully as well and distinctly as the
names of those whom he never saw. It seems to the writer
that he “doth protest too much.” An uncharitable view,
insisted upon by counsel for defendants, and not without
some foundation, is that he had by some means been fur-
nished with certain facts concerning Stephen B. Miles,
his family and property, but not by counsel practicing at
this bar and residing in this state. This subject need not
be here discussed. He perhaps did discuss the question
of the necessity for a revocatory clause in a will with Mr.
Wind with whom he was officing. He probably exhibited
to Mr. Cannon a folded paper said to be a copy of a will
he had written, but of this we only have his evidence, as
Mr. Cannon did not see the contents of the paper. These
and other facts testified to by the witness named may
have occurred, and yet the instrument, if written, not
have been the will of Mr. Miles. The description of the
little, old, debilitated man, given by Mrs. Wilson, does
not correspond in any particular with the appearance and



VoL. 87] SEPTEMBER TERM, 1910. 477

Willlams v. Miles.

condition of Mr. Miles, as testified to by Quynn and a
number of other witnesses. Gadsden’s story, upon his
return to his office, of appearances at the room where he
said he had been, and to which le testified, is not sustained
by any witness who was present in Miles’ room at the
time they claim they witnessed the execution of a will by
Miles. His office was not very far from the St. James
hotel. He had a competent typist there. When he ar-
rived at the room of the testator he found a total stranger
present. He was informed that it was desired that the
will be made that day. There was no paper at hand. The
necessary material was sent for while he waited. He
asked the strange gentleman to write the will as he dic-
tated or read it from the paper which he held. It was
written, read and compared with his “rough draft” and
found to be an exact copy. Common experience teaches
us that economy of time and the preservation of the se-
crets of his client would have caused him to return to his
office and had the will typewritten. The story is far from
convincing. So far as is shown by the evidence, that was
the last that was ever seen of the alleged will. If Gads-
den’s story is true, that will was never witnessed by either
Miller or Quynn. If their story is true, they witnessed a
much more extended instrument when Gadsden was not
present and of which he had no knowledge, and of the
contents of which neither the witnesses, the district court,
ror this court have been advised.

It is not our purpose to enter into an examination or
discussion of the motives, actions or consciences of the
witnesses, nor to make any unnecessary unfavorable com-
ments upon them personally, as those whose testimony is
now under consideration are citizens of another state,
and whose lives are wholly unknown to the courts passing
upon this case, except as the saie may be reflected by the
testimony of witnesses and the reccrd. It is our opinion
that both Mr. Miller and Mr. Quynn are mistaken when
they testify, as they probably believe, that they witnessed
a will for Stephen B. Miles. As we have above indicated,



478 NEBRASKA REPORTS. [VoL. 87

‘Williams v. Miles.

they were permitted to know nothing whatever as to the
contents of the paper which they say they witnessed. Al
they claim to know about it is that Mr. Miles said it was
his will. So far as is shown by the proofs, neither they
nor any other person now living has ever since seen such
a document. It seems to us that, assuming the candor
and truthfulness of those men, Mr. Quynn may casily have
been deceived as to the papers he then signed, and that
another transaction, when recalled nearly two years there-
after, may have misled his mind in remembering the facts.
The date fixed. by all the witnesses in support of the theory
that a will was made is the very last days of March or
first days of April, 1897, the stronger inclination being
the last day of March. It is shown that on that day Mr.
Quynn witnessed a number of instruments for Miles and
Miller, to wit, a promissory note for $6,000 from Miller
to Miles, the assignment of stock in the St. James Hotel
Company from Miller to Miles, and four assignments of
bank stock from Miles to Miller, copies of all of which are
attached to the bill of exceptions showing the date to be
March 31, 1897. Both Miller and Quynn develop a high
degree of uncertainty as to just where that transaction
occurred—whether in the office of the hotel, or in the
room occupied by Mr. Miles. Aeccepting their testimony
as an effort to be truthful, it is very clear that neither of
them know. Since no will has been brought to light, we
are forced to the conclusion that none was made, and
that the witness' Quynn is mistaken, or may have been
deceived, as to what the instrument was or instruments
were, which he signed. This might have been the casc
with Miller. He was present when the transfers were
made, but his memory is sadly at fault as to just where
it was done. There can be no doubt but at that time botlh
Miller and the hotel company were on the verge, at least,
of insolvency and bankruptey. He at that time purchased
$6,000 worth of solvent and good bank stock of Miles,
giving his note therefor, secured by the assignment of the
hotel stock as collateral. Miller was the principal, alinost
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the exclusive, owner of the capital stock of the hotel com-
pany. He had formerly had a lease upon the hotel, and
owned the furniture and property therein. He organized
the hotel company as a corporation, fixing the value of
the assets at-%10,000. He gave one share of the stock to
a man by the name of Moore in order that he might be
eligible as a member of the board of directors. He was
indebted to Quynn, and transferred a small portion of
the stock to him. He was also indebted to another, and
settled the demand with a transfer of stock. He was the
president of the company, and Quynn was the secretary
and treasurer without bond. Some time after his pur-
chase of the bank stock from Miles, the execution of his
note and the assignment of the collateral, the hotel com-
pany made an assignment, and he went into bankruptcy,
canceling his debts without any payment whatever, his
note was worthless, the hotel stock was equally so, and
the Miles’ estate lost the whole of the $6,000. He may not
have intended to practice a fraud and swindle upon Mr.
Miles, his guest and friend, but we cannot escape the con-
viction that he knew of the rotten condition of the hotel
company, the worthless character of its stock, and of his
own insolvency. Under these circumstances it is hard
to believe that he could not remember with clearness the
details of the transaction of the execution of the note and
the making of the assignments and where it occurred.
As we have said, the question of the making of a will
in St. Louis is, and must be, the controlling one in this
case. The burden of proof to establish the fact of the
making of the will is upon plaintiffs. It is the well-
settled doctrine in this state that “parol evidence to show
that a former will was revoked by implication by reason
of a subsequent will, which cannot be found, must be
clear, unequivocal and convineing.” Williams v. Miles,
68 Neb. 463; Clark v. Turncr, 50 Neb. 200. In the latter
case we quote with approval the following from Chis-
holm’s Heirs v. Ben, 7 B. Mon. (Ky.) 408: “The books
of reports contain many cases in which wills lost or de-
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stroyed have been.offered for probate upon parol or other
secondary evidence of their contents, and many in which
such wills were established. But in an examination of
these cases, as extensively as opportunity would allow,
we have found none in whieh there does not seem to have
been the evidence of witnesses who knew, or might be pre-
sumed to have known, the contents of the will from their
own inspection; none in which the declarations or even
professed reading of the decedent have been held to be
alone sufficient on this point; and none which would sane-
tion their admission upon the question of the contents
of the will with any other effect than as merely corrobora-
tive of the more direct evidence.” As we have seen, the
witnesses to the paper, said and alleged to be the will of
Mr, Miles, knew nothing whatever as to its contents and
have never seen it since. If we eliminate the testimony
of Gadsden as to the contents of the will which he says he
wrote, but which was not witnessed in his presence by
either Miller or Quynn, there is not a scintilla of evidence
as to the contents of the paper, the existence of which is
sought to be established as the will of Mr. Miles. This, to
our minds, must be decisive of the case.

It is said the provisions of the Rulo will are unjust and
an improper discrimination in favor of some of the chil-
dren of the deceased and against others. As viewed from
the standpoint of conditions as they exist at this time,
and not at the time of the making of the will, or up to
the time of the death of the testator, this would seem true.
But, unfortunate as it may be for some who are not so
well provided for and who are now respected, respectable
and moral citizens, we are not prepared to denounce the
testator as having been during his life lacking in judg-
ment or a disposition to conserve his estate and do justice
between his children. It would, no doubt, have been in-
tensely gratifying to Mr. Miles could he have said at
any time before his death that the best and proper thing
to do would be to divide his large estate equally among
his children, giving to each his full share in fee absolute,
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but who can say that would have been the best or even
the proper thing to do. It sometimes occurs that not only
would an estate, the labors of a lifetime, be squandered,
but that the recipient of wealth suddenly bestowed would
be, in reality, injured thereby. This is by law left to the
conscience and judgment of the testator.

Lvidence was taken and submitted bearing upon the
conduct and statements of Mr. Miles after his return from
St. Louis and before his death. If we apply the rule of
Clark v. Turner, supra, the statements of the testator, if
made, that he had made a will in St. Louis, or elsewhere,
subsequent to the execution of the Rulo will, could not
establish either the fact of the execution or contents of
such will. If he disposed of and distributed to his heirs
property claimed by plaintiffs to have been devised and
bequeathed by the supposed will, but not in accordance
with its supposed provisions, if entitled to any considera-
tion, it could only be construed as indicating that no will
had been made.

It was sought to prove by the facts and testimony of
witnesses that defendant Joseph H. Miles was guilty of
unfilial conduct toward his father at the time of his last
sickness and death, and thereafter in connection with the
remains of the deceased, and that he did not act in good
faith with his brother Samuel, as well as the contention
that he had had the opportunity to find and destroy the
will said to have been made at St. Louis, but we find no
satisfactory proof of unfilial conduct upon his part, and
there is no evidence that he ever found or destroyed any
will. These charges rest in suspicion which it is hoped is
entertained only by counsel.

Not only do we find no sufficient reason for disturbing
the decree of the district court, but we are satisfied that
the finding and decision of that court that “Stephen B.
Miles did not execute a will in St. Louis in 1897, as al-
leged in plaintiffs’ petition, and that the will known in
the records as the ‘Rulo will’ is the last will and testament

34
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of Steplen B. Miles, deceased,” is right, and the decree
diswmissing this action should be, and is,

AFFIRMED.

ANTON CIPERA, ADMINISTRATOR, APPELLEE, V. AMIEL
CHMELKA ET AL.; ANTON CHMELKA, APPELLANT,

FiLep SEPTEMBER 26, 1910. No. 16,119.

Appeal: Evibence. Only questions of fact are examined upon the
decision of this case, and it is found that the decree of the dis-
trict court is sustained by the evidence.

APPEsL from the district court for Dodge county:
CONRAD HOLLENBECK, JUDGE. Affirmed,

A. H. Briggs, for appellant,
Louis J. Piatti and F. Dolezal, contra.

REErsE, C. J.

In the month of September, 1898, Amiel Chmelka and
plaintiff were married, plaintiff receiving something near
$1,200 in money and property from her parents, and de-
fendant Amiel a suitable allowance from his parents. On
the 24th day of the same month defendant’s father, An-
ton Chmelka, who is also defendant in this aetion, and
who was living on a farm in Dodge county, consisting of
240 acres, conveyed 160 acres thereof to Amiel by a war-
ranty deed, hut reserving a life estate in about 2 acres
upon which the house in which he lived was situated.
There was also expressed a “condition” in the deed that
Amiel should annually deliver to his father one-fourth of
all the grain, hay, grass, seeds and vegetables of every
description raised on the land during the lives of the
grantors {Anton and his wife), and that the grantee
should not sell nor lease the land during the lives of the
grantors without their written consent. There appears
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to have been a second house upon the land of which plain-
. tiff and Amiel took possession, and Ainiel took or con-
tinued in charge of the management of the farm. His
efforts in that direction were such that by the month of
December, 1905, he was hopelessly swamped in debt,
owing in the neighborhood of $12,000. It was then agreed
that, as Amiel could not pay his debts, the land was to be
reconveyed to his father who assumed Amiel’s obligations,
but Amiel and wife continued to reside on the land, and,
so far as outward appearances indicated, matters were
conducted on the farm as before, except that Anton testi-
fied that the financial management was assumed by him.
Three children were born to Amiel and plaintiff, when
plaintiff’s health failed and serious surgical operations
became necessary. Amiel’s conduct toward plaintiff ap-
pears to have become unbearable by reason of his habits
of intoxication and brutality until plaintiff, as she al-
leges, was practically driven from the house. She went
to Omaha, and in November, 1907, instituted an action
against Amiel for divorce and alimony. The charges con-
tained in her petition consisted of repeated acts of adul-
tery, habitual drunkenness and extreme cruelty. This
action resulted in a decree in her favor upon the ground
of extreme cruelty, and $3,000 alimony was allowed her,
which has not been paid. Pending the suit for divorce
plaintiff filed a lis pendens in the proper office in Dodge
county, and commenced a suit to hold the land, in the
hands of Anton, for the payment of temporary alimony
which had been allowed her, and, after the decree for
divorce and permanent alimony had Leen entered, filed a
supplemental petition setting up the facts, and asking
relief to the extent of the decree. It was alleged, in sub-
stance, in the petition, that the conveyance from her hus-
band and herself to Anton was the result of a conspiracy
between her husband and his father to cast her out of the
family, by fraud to deprive her of any claim upon the
farm for her dower and homestead rights, as well as of
money and property contributed by her at the time of
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the marriage, and the collection of any alimony for her
support, but of which conspiracy she at the time had no
knowledge; that she did not understand the legal effect
of the deed, but that it was upon the condition and under-
standing that when the debts of the said Amiel Chmelka
were paid the said real estate would be reconveyed to him.

The answer of the defendants consists of admissions of
the allegations of the petition as to the relation of de-
fendants to each other; of the suit in the district court in
Douglas county for divorce and alimony; that Amiel has
no property or other resources out of which to pay the
demands of plaintiff; that the children were born of the
marriage as alleged; that defendant Anton is the owner
of the real estate described in the petition and answer;
and alleges that the indebtedness of Amiel, which defend-
ant Anton has paid and assumed, was largely in excess of
the value of the property received from him and plaintiff;
and a general denial of other averments.

The trial consisted to a great extent of the examination
of the issue formed upon the question of the promise and
undertaking of Anton to reconvey the real estate when
Amiel’s debts were paid, and upon which there was a
direct conflict in the evidence, and the inquiry as to -the
amount of money paid or assumed by Anton of the debts
of Amiel as compared with the value of his interest in the
property conveyed by him and plaintiff to Anton. It was
developed that the property had been sold by Anton, but
that not all of the purchase price had been paid, leaving
more remaining unpaid than the sum of plaintiff’s de-
mands. Much time and energy were devoted to the ques-
tion of how much and what particular debts of Amiel
were satisfied by Anton. The decree entered by the dis-
trict court is a finding in favor of plaintiff, and that she
should receive from Anton out of the unpaid portion of
the purchase price of the land sold the sum of $1,800,
with interest thereon at the rate of 7 per cent. per annum
from the 10th day of April, 1908, with costs of suit. De-
fendant Anton appeals.
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It is shown to this court that since the docketing of the
appeal and filing of the briefs, and but a short time be-
fore the cause was reached for hearing, the plaintiff died,
and, by agreement, the cause is revived in the name of
Anton Cipera, the administrator of her estate, but, so far
as the treatment of the facts are concerned, it will be
disposed of as if she were still living.

There are two principal, and perhaps controlling, ques-
tions to be considered: Did Anton, the father of Amiel,
agree with plaintiff, as an inducement to the execution of
the deed to him, that when Amiel’s debts were paid he
would redeed the land in question to Amiel? If so, was
the total of Amiel’s debts paid or assumed by Anton equal
to or in excess of the value of the property received? The
latter question may not be important, since, if that agree-
ment was made, the obligation might exist even though
the amount paid out might exceed such value.

1. As to the question of the agreement, the evidence is
squarely contradictory. Plaintiff testified in the most
positive terms that such was the clear understanding,
while both defendants deny that any such agreement was
ever even suggested. The notary before whom the deed
was acknowledged, who was defendant’s banker and no
doubt often consulted by him, testified that no such agree-
ment was referred to in his presence at the time of the
execution of the deed, the subject discussed being the
agreement of Anton to pay Amiel’s debts, 'a considerable
amount of which was owing to or in the bank’s hands for
collection. There is also some evidence of statements made
by plaintiff subsequent to the execution of the deed which
seem to contradict her contention upon the trial. So far
as the oral evidence as to the particular fact is concerned
the preponderance seems to be in favor of the defendants.
However, there are some facts as to the conduct of defend-
ants shown which point toward the truth of plaintiff’s
contention. Amiel is the only child of Anton. The ex-
ecution of the deed to Anton, December 14, 1905, ap-
peared to produce no effect upon the relation of the par-
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ties to it. The premises were not vacated by Amiel or
plaintiff and the farm work was continued as before, and
which so continved until August, 1907, when plaintiff
alleged she was driven from the farm--ler home—and,
indeed, thoxe relations of father and son seem to have
continued nntil the time of the trial of this cause, al-
though Amiel had removed to Colorado, taking $1,200 of
Anton’s money with him for the purchase of property
there, and their relations in matters of husiness continue
as before. This is persuasive evidence that there were
wmatters of agreement between them of which plaintiff
was not advised, and also that such an agreenent was
probably made. Tt i« testified to by defendant Anton that
he at one time made such a promise to Amiel, but tha
it was made a long time subseyuent to the conveyance to
him, and not at or before that time. Without reference
to that particular question, however, we ave persuaded
from all the evidence and eircumstances shown upon the
trial, and by the record, that there has heen no time when
Amiel did not retain an interest in the real estate, and,
after its sule, in the money for which it was sold.

2. It is contended that defenduant Anton has paid out,
on the debts of Amiel contracted before the convevance
of the land back to Anton, fully as much as the land and
other property received were worth. Defendant Anton
so testificd, but, if so, it was unfortunate for him, if ma-
terial, that he could not specify as to all the items of
debts paid, nor furnish proof of the fact, except hix gen-
eral statement upon the witness stand. There was anple
proof of the larger claims, such as mortgages upon the
property, notes at the bank, etc., but not in detail as to
other debts. We might, probably, go through the record,
make and present an itemized statement of his payments
proved to have licen made, but in view of the whole record
and all the circuiustances shown, we are satisfied with
the decree of the district court, and will have to be ex-
cused from entering upon the undertaking.

The decree is AFFIRMED.
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JorNsON COUNTY, APPELLEE, V. CHRISTENA E. TAYLOR,
APPELLANT; KEMPER, TIUNDLEY & MCDONALD Dry
GooDs COMPANY ET AL., APPELLEES.

FrLep SEPTEMBER 26, 1910. No. 16,129.

1. Creditors’ Bill: HUSBAND AND WirE: EsrtoppEL. The husband, while
holding the title to the property of his wife, became surety upon
the depository bond of a bank, justifying in the sum of $10,000.
Before the approval of the bond, the county commissioners caused
investigation to be made as to his financial standing and worth
in an adjoining county in which he resided, and received a favor-
able report. They were also informed by the county clerk that
he held real estate in the county where the bank was situated,
that being the county wherein the bond was filed. But the com
missioners were not informed as to what particular land was in
the name of the surety, nor its value. The commissioners tes-
tified that in approving the bond they relied upon the ownership
by the husband of land in the county, as well as upon his affi-
davit of justification, and the report from the adjoining county
Held, by a majority of the court, that these facts estopped the
wife to claim that the land was her separate property, even
though the same were true.

2. Trusts: HUSBAND AND WIFE: RIGHTS OF CREDITORS. “Where a hus-
band uses the money of his wife in paying for land, the title to
which he takes in his own name, a trust will arise in favor of
the wife, which a court of equity will protect against the hus
pand’s creditors, unless it is made to appear that such creditors
gave the husband credit on the faith of his being the actual owner
of the property of the wife, the title to which was in his name.”
Hews v. Kenney, 43 Neb. 816.

APPEAL from the district court for Johnson county:
LEANDER M. PEMBERTON, JUDGE. Affirmed as tu Johnson
county and reversed us to the other appellces.

8. P. Daridson and F. L. Dinsmore, for appellant.
Hugh La Master and Jay O. Moore, contra.

REESE, C. J.

This action, in the mnature of a creditors’ bill. was
brought by the county of Jolhnson, as plaintiff, against
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the principal defendants Christena E, Taylor and Frank
A, Taylor, her husband, together with certain judgment
creditors, the object and purpose of which is to set aside
two deeds to the east half of the southeast quarter and
the southwest quarter of the southeast quarter of sec-
tion 5, in township 4 north, of range 12, in Johnson
county, excepting 3 acres, described in the petition. The
conceded facts in the case are that in the fall of 1895 de-
fendant Christena E. Taylor, then the wife of Frank A.
Taylor, received from her deceased father’s estate the
sum of $6,000, and in the spring of 1896 she received the
further sum of $350 from the same source, making a total
of $6,350 of her private individual means. With this
money, or a major portion of it, she, through her husband
acting as her agent, purchased a farm in Johnson
county, he taking the title in his own name, but without
her knowledge. Later on she sold the land so purchased,
and on December 9, 1898, bought the land here in dispute,
her husband acting for her, when he again took title in
his own name, but without her knowledge, and caused
the deed to be recorded. Later, when she learned that the
title to the land was in the name of her Lusbaund, she, by
consultation with an attorney and others and with him,
sought to have the land conveyed to her, but, for some
reason, she did not succeed, the subject apparently having
heen dropped, and the record title remained in the name
of her husband. On or about the 10th day of January,
1902, and while the title to the land in dispute remained
in the name of Frank A. Taylor, of record, the Chamber-
lain Banking House became a depository of the funds of
Johnson county, and defendant Frank A. Taylor hecame
one of the sureties upon the depository bond of said bank,
but of which defendant Christena had no knowledge. The
bank having failed, suit was brought upon the bond Sep-
tember 2, 1902, which resulted in a judgment in favor of
the county and against Frank A. Taylor and others for the
sum of $7,109.75. Said judgment was rendered June 19,
1906. The deed to Frank A. Taylor bears date December
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9, 1898, and was filed for record on the 31st of the same
month The defendant Frank A. Taylor owned lands in
Nemaha county upon which he and his family resided.
At the time of the failure of the bank Frank A. Taylor

was absent from the state and in the state of Idaho.
Upon his return home he was intercepted at Tecumseh on
his way by the financial officers of the county and their
attorney, and informed of the failure of the bank, and an
arrangement was made by which his wife was to be
brought across the line from their home in Nemaha county
and the claim of plaintiff secured. She with her husband
met the county officers at night at the home of Mr.
Armsted, when by an agreement among and between
the parties Taylor conveyed 80 acres adjoining the
80-acre homestead in Nemaha county to his wife,  and
the two executed a mortgage to plaintitf upon all the
land, both in Nemaha and Johnson counties. This meet-
ing was held on the 2d day of September, 1902, and before
the rendition of the judgment upon the depository bond.
There is no doubt of the bona fides of Mrs. Taylor’s claim
that the property in dispute was purchased with her in-
dividual means. There is also no doubt of the right of
her husband to convey and of hers to receive the title to
her land, unless the facts hereinafter referred to created
an equitable estoppel against her.

Much is said in the briefs and was presented in the
oral argument at the bar of this court as to what oc-
curred at the home of Mr. Armsted upon the night of the
conveyance of the Nemaha county land from Frank A.
Taylor to his wife, defendant herein. It is clear that
Mrs. Taylor was suffering under very great excitement
on that occasion, she having been induced to cross the
county line without more than 30 minutes’ notice, and
meet the county officers and their attorney without any
knowledge of what her husband had dome, and with no
one to advise her as to the course she ought to pursue.
The fact of her great mental perturbation is clearly estab-
lished by all the witnesses who testified upon that subject,



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































