Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub/
07/10/2026 09:08 AM CDT

VoL. 86] JANUARY TERM, 1910, 417

State v. Quible.

STATE, EX REL. GERTRUDE JORDAN, RELATOR, V. ERNEST B.
QUIBLE, RESPONDENT.

FILEp MARCH 28, 1910. No. 16,530.

County Officers: ELIGIBILITY. A woman may be eligible to the office
of county treasurer.

ORIGINAL application for a writ of mandamus to compel
respondent to turn over to relator the records, ete., of the
office of county treasurer. Wit allowed.

F. M. Walcott and F. M. Tyrrell, for relator.

Charles A. Robbins, D. J. Flaherty and E. D. Clarke,
contra.

RoSE, J.

This is an original application to this court for a per-
emptory writ of mandamus commanding respondent to
turn over to relator the property, money, books, records
and papers belonging to the office of county treasurer of
Cherry county, Nebraska. At the general election No-
vember 2, 1909, relator, who is a woman, and respondent,
who was county treasurer at the time, were rival candi-
dates for that office. He received 683 votes and she re-
ceived 925, a majority of 242 in her favor. The canvass-
ing board so found and issued to her a certificate of elec-
tion. At the proper time she took the necessary oath,
gave an official bond, which the county board approved,
and made a demand on respondent for possession of the
office. He declined to vacate, and this suit followed. Re-
lator is 30 years of age. For more than ten years she has
been a citizen of the United States and a citizen and resi-
dent of Cherry county, Nebraska. For seven years prior
to June 1, 1909, she was the duly appointed and acting
deputy county treasurer of Cherry county. January 5,
1910, respondent took the oath of office and tendered to
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the county board an official bond for the term beginning
January 6, 1910. The bond, however, was rejected. That
relator is a woman is shown on the face of her application,
and the- other facts stated are established by stipulation
of the parties.

Respoudent resists the writ on the ground of relator’s
ineligibility. He argues that a county treasurer of Cherry
county must be an elector thereof, and that relator does
not possess that qualification, since she is not a male per-
son within the meaning of the following provision of the
constitution: “Every male person of the age of twenty-
one years or upwards belonging to either of the following
classes, wlo shall have resided in the state six months,
and in the county, precinct, or ward for the term pro-
vided by law, shall be an elector. First, citizens of the
United States. Second, persons of foreign birth who shall
have declared their intention to become citizens conform-
ably to the laws of the United States, on the subject of
naturalization, at least thirty days prior to an election.”
Const., art. VII, sec. 1. Neither this section nor any
other provision of the constitution or statutes declares
that a woman shall be ineligible to hold the office of county -
treasurer. No constitutional or statutory provision in-
consistent with the right of a woman to hold that office
has been found. A familiar legislative enactment, how-
ever, adopts “so much of the common law of England as
is applicable and not inconsistent” with the federal and
state constitutions and the statutes of this state. This
court in its early history announced that the common law
thus adopted permitted women to hold offices administra-
tive in character, the duties of which they were compe-
tent to discharge. State v. Cones, 15 Neb. 444. The office
of county treasurer is administrative in character. The
duties thereof are in no way incompatible with the in-
cumbency of a woman who is competent to fill the office.
The record shows that relator performed the duties of
deputy county treasurer of Cherry county for seven years.
With knowledge of her past services in that capacity, she
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was chosen by the electors in a contest with respondent
who was performing the duties of county treasurer at the
time of the election. TUnder the statutes of this state she
is competent to make contracts and to bind herself by her
official bond.

In support of the argument that a county treasurer
must be an elector, respondent has cited State v. Ale-
Millen. 23 Neb. 385. The controversy therein involved
the title to the office of county treasurer of Dawes county.
For that office Richards received a majority of the votes
cast at the election November 3, 1885. At that time he
had not been a resident or citizen of the state six months,
and for that reason it was held he was ineligible to elec-
tion under the constitutional provision quoted and section
64, ch. 26, Comp. St., providing for the contest of an in-
cumbent’s election, where he was not eligible to the office.
The right of a woman to hold such an office was not con-
gidered. The office-holding privilege conferred upon a
woman by the common law was not presented or decided.
In these respects the case cited by respondent is dis-
tinguishable from the present one.

Ineligibility or disability on part of relator does not
appear in the record. She has shown a legal title to the
office of county treasurer of Cherry county, and the writ
will be allowed as prayed.

WRIT ALLOWED.

LETTON, J., concurring in the conclusion.

While I doubt the correctness of the implication -that
at common law a public office of like character to that of
county treasurer could be held by a woman (Beresford-
Hope v. Lady Sandhurst, 23 L. R. Q. B. Div. (Eng.) 79;
De Souze v. Cobden, 1 L, R. Q. B. Div. (Eng.) 687), still
I concur in the conclusion.

There is a radical difference between conditions in Eng-
land and Nebraska. Within a little more than half a
century a wilderness has been redeemed by a people who,
while basing their government and institutions upon the
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great principles of the common law, have not followed its
minor doctrines with slavish adherence.

- Neither constitution nor statute preventing, women
have for many years creditably occupied official positions
in county affairs in this state apparently by common con-
sent. Asg deputies they have been county treasurers and
county clerks, and as principals county superintendents
of schgols. To take the position now that they are in-
eligible or do not possess the necessary qualifications
would be to turn back the clock, and to say that common
experience and common sense must yield to ancient cus-
tom in another country. Under the changed conditions, I
think the common law, in so far as it might prevent a
woman from holding county offices of a ministerial na-
ture, is not applicable here.

Fawcert, J., dissenting.

I am totally unable to concur in either the reasoning
or conclusion of the majority opinion. With the political
proposition of the right of women to vote and hold office
I have no quarrel; but neither by the constitution nor by
statutory enactment are they given the right to do either,
except as to school offices. If their political rights are to
be thus extended, it should be done by legislative, and not
by judicial legislation. If a woman may be elected county
treasurer, she'may be elected governor of the state. There
is no more constitutional or statutory inhibition of the
one than of the other. Can we arbitrarily say that she
has sufficient capacity for the former, but not for the lat-
ter? Neither the framers of the constitution nor the leg-
islature has said so, and I am unable to discover how we
became endowed with such occult powers. It is the can-
did opinion of the writer that there are many women in
the state who would make more efficient governors than
some men who have filled that honorable office in the past.
I do not think the common law has any application to the
case at bar. Our constitution has declared who shall be
electors, and to my mind it is an absurdity to hold that
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any person can be elected to an office for which he or she
is not eligible to vote at the election. Such a construc-
tion, in my judgment, does violence to the plain spirit of
the constitution. Age and residence for the statutory
period are not sufficient. An alien might be of sufficient
age, have resided in the state for a generation, and be
possessed of unusual ability, and yet no one would con-
tend that he could be elected to the office in question.
Why not? Neither the constitution nor the statute ex-
pressly forbids. Statc v. Cones, 15 Neb. 444, cited in the
majority opinion, is an authority against it. In that case,
this court, speaking through MAXWELL, J., based its de-
cision upon the following ground: “The statute merely
permits women possessing the necessary qualifications to
have a voice in the choice of school officers, selection of
teachers, and general management of schools. And being
entitled to vote, they are also entitled to act as trustees.”

In the case at bar, if the statute permitted women to vote

for-the selection of county officers, I would cheerfully hold,
as stated by Mr. Justice MAXWELL, that, being entitled to
vote, they are entitled to be elected to the office for which
they may vote. The writ should be denied.

VICTORIA SCOTT ET AL., APPELLANTS, V. JOSEPH MICEK ET
' AL., APPELLEES.

Foep MArcH 28, 1910. No. 15,950.

1. Witnesses: CoMPETENCY. Testimony of defendant Joseph Micek,
examined and set out in the opinion, held not within the inhibi-
tion of the provisions of section 329 of the code.

2. Cancelation of Instruments: EvVDDENCE. Evidence examined and
set out in the opinion, held amply sufficient to sustain the find-
ings and decree of the district court.

AprpRAL from the district court for Platte county:
GEORGE H. THOMAS, JUDGE. Affirmed.
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W. N. Hensley and Sullivan, Reeder & Lightner, for
appellants.

McAllister & Cornelius, contra.

Fawcerr, J.

Plaintiffs, as children and heirs of Mary Micek, de-
ceased, brought suit in the district court for Platte
county to cancel two deeds to outlot number 3 in the city
of Columbus, and from a decree dismissing their suit they
prosecute this appeal.

The petition alleges that Mary Micek died intestate, in
Platt county, on or about February 24, 1903, leaving
plaintiffs as her children and only heirs at law; that de-
fendant Joseph Micek is their father; that at the time of
her death their mother was the owner and in possession
of said lot and had been in possession thereof for three
years prior to her decease; that on or about October 1,
1900, the said Mary Micek entered into a contract with
the defendant Paprocki, whereby said defendant agreed
to sell and convey said lot to her for the sum of $300, to
be paid in monthly payments, conveyance to be made upon
final payment; that said Mary Micek made all of the pay-
ments to defendant Paprocki, and within a day or so after
making the final payment, and before a deed was executed
and delivered to her, she died; that no administration was
was ever had on her estate; that she left no debts; that
within a few weeks after the death of said Mary Micek,
defendant Joseph Micek intermarried with the defendant
Tekla Micek, who at said time was a widow with a large
family of children by a former marriage; that shortly
after the marriage of defendants Joseph and Tekla Micek
they entered into a conspiracy with the defendant Paprocki
to cheat and defraud plaintiffs out of their inheritance
from their said mother, and as a result thereof said
Paprocki and his wife executed a deed for said lot to de-
fendant Joseph Micek, without any consideration what-
ever, in fraud of plaintiff’s right; that all of said parties
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at said time had full notice and knowledge that plaintiffs
were the equitable owners of said property, and were en-
titled to a conveyance thereof; that on or about May 1,
1908, the defendants Joseph and Tekla Micek, in further-
ance of their fraudulent scheme, executed and delivered a
deed of said lot to -the defendants Jacob and Mary
Chilocha, for the express consideration of $1,200, “but
plaintiffs charge on information and belief that no con-
sideration whatever was paid for said conveyance; thab
the defendants Jacob and Mary Chilocha had full notice
and knowledge of plaintiffs’ rights to said property, and
that said conveyance is colorable only and was made for
the purpose of eventually vesting the title in the defend-
ant Tekla Micek”; that the said deeds from defendant
Paprocki to defendant Joseph Micek and from the de-
fendants Joseph and Tekla Micek to the defendants
Jacob and Mary Chilocha have all been recorded in the
office of the county clerk of Platte county, and cloud
plaintiffs’ title to said land. Plaintiffs pray that both of
said deeds be canceled of record, and that plaintiffs be
decreed to be the owner of said land, and for general relief,

Defendants Joseph and Tekla Micek for their separate
answer admit the death of Mary Micek and the relation-
ship of the parties, and deny all other allegations in
plaintiffs’ petition. They further allege that defendant
Joseph Micek furnished the money to pay for said lot;
that he was also the owner of outlots 1 and 2, and was in
possession of all of said outlots; that in May, 1908, he sold
said outlots 1, 2 and 3 to the defendants Jacob and Mary
Chilocha for the sum of $1,200, “as he had a legal right
to do.” .

Defendants Jacob and Mary Chilocha for their separate
answer alleged that they have no knowledge or informa-
tion whereon to form a belief as to the matters stated in
plaintiffs’ petition, and therefore deny each and every
allegation therein contained. They especially deny plain-
tiffs’ allegations in relation to their purchase of the lot
from defendant Joseph Micek, and allege the fact to be
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“that said defendants purchased outlots one, two and
three to the city of Columbus, Neb., from the defendant
Joseph Micek, paying a full consideration therefor, for
their own use and benefit, and without any know ledge
that the plaintiffs had any interest therein.”

Defendant Paprocki for his separate answer denies
each and every allegation in plaintiffs’ petition. The
replies to the separate answers of the defendants Micek
and the defendants Chilocha are general denials. The
court found the issues generally in favor of the defend-
ants, and “further finds that defendant Joseph Micek is
a competent witness in this cause as to all testimony
given by him on the trial thereof, and that his evidence
should be and is considered by the court.”

But two questions are secriously pressed fer considera-
tion on this appeal: (1) Was defendant Joseph Micek
a competent witness under section 329 of the code? (2)
Does the evidence sustain the findings and decree of the
court?

The main testimony offered by plaintiffs was given by
plaintiff Victoria Scott, a married daughter of the de-
ceased. She testified that their mother died in February,
1903 ; that she made the last payment upon the property
in her bedroom while “she was lying sick in DLed”, and
that “she died shortly after making this last payment.”
On cross-examination, however, she fixes the date of this
last payment in the month of October prior to her moth-
er’s death. She also testified that after her mother's death
her father on a number of occasions said that he had no
right to sell the lot in controversy, that it would be for
the children after his death; but on cross-examination,
when asked if she did not know that he was offering it for
sale, prior to the time he sold it, she answered: “He used
to speak about selling it, but he never sold it. He said it
was worth more; that they only offered him so and so
much for it.” ‘When asked on direct examination where
her mother got the money to pay for the lot, she answered :
“Well, she had grain, she sold grain for it, and she had a
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hired girl and she took in washing, she and this lady did,
and she had another woman there, and she raised hogs
and potatoes, and she saved all her money and paid for it.
She paid some of it before she got sick by taking in wash-
ing, and afterwards she took in cattle for pasture, and
she got quite a bit of money that way, and they raised a
lot of hogs and calves and such as that, and she saved
every dollar.”” On cross-examination she was asked
where ‘her mother got the grain she sold to raise money.
“A. She owned land. Q. Where? A. Why, down here
by the B. & M. bridge there was one 80 acres and down
here by the river. Q. Wasn’t that land in your father’s
name? A. That didn’t cut any figure. She paid the hired
help to work the land, and my brother worked it. Q.
That land was in your father’s name? A. It was in Mr.
Schwarz’s name. He had the papers to that land. Q.
Was that land not sold for a debt of your father's, finally?
A. Father sold it after mother died. I guess he had a
right to it.”

Some attempt was made by the testimony of plaintiff
Frank Micek to prove notice to the Chilochas, before they
obtained the deed, of the interest which plaintiffs were
claiming in the land. The deed from the Miceks to the
Chilochas was made and delivered in the office of Becher,
Hockenberger & Chambers, in the city of Columbus.
Frank testifies that he went into the office at the time his
father and stepmother and the Chilochas were there; that
they were all in the front room; that he called Mr. Hock-
enberger into a little closet and told him “to not make
any deal with my father; that he had no right to sell that
land ; and then he took him over to Mr. Chambers, and he
told him that the deed was made in my father’s name and
we couldn’t do anything, so I didn’t say any more.” He
gives it as his judgment that the Chilochas must have
heard the conversation. The deal was consummated,
however, and the deed made, Frank signing as a witness
to its execution.

Defendant Joseph Micek testified that he bought the
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lot in question, agreeing to pay therefor the sum of $325,
and $25 for the fence, making a total of $350; that he paid
$100 down; that defendant Paprocki furnished the bal-
ance of the money and took a deed to the property, and
that he subsequently paid the balance of the purchase
price to Paprocki. Ie denies the testimony of Mrs.
Scott as to his saying that he could not sell the land, and
testifies that he had been talking about selling it for six
months before he finally made the sale; that he told his
children that he was going to sell it, and they never ob-
Jected to his doing so; that he was in possession of the
land all the time from the time he first paid the $100 until
he sold it to the Chilochas; that he kept up the fences;
that he made all the payments that were made and also
paid for the fence; that Mary Micek never paid any of her
money on that property. He also produced and intro-
duced in evidence a receipt from Paprocki for the last
$225, dated April 26, 1902. When asked why he did not
receive a deed after the final payment of $225 until after
the death of his wife, he answered that “time was flying
away and he just kept putting it off.” He testifies that
he earned the $225 with his team working on the Burling-
ton and Union Pacific railroads; and that he is still the
owner of the two notes for $500 each, given him by the
Chilochas as part payment for the lots.

Defendant Paprocki, called as a witness by plaintiffs,
testified that, when the payments were made to him from
time to time, Joseph and Mary Micek were both present;
that they never did anything but what they both knew
about. He was asked this question, through an inter-
preter: “Q. How does it come that you made the deed to
Joe Micek after Mary’s death, when Mary had paid the
money?”” To which he answered that he “was keeping
that deed; that deed was ready for him, but there was
something like $3 that was held back, and he didn’t give
that deed; that was the interest, the $3; * * * that was
after the death of Mrs. Micek. He says that she was sick
for nearly a year, and there was no one inquiring for the
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deed.” He further testified that “Mrs. Micek was the one
that paid him the money, but they were always both
there. He says that Micek never carried any money with
him; the old lady always carried the money.”

Ar. Chilocha testified that he bought the three lots
from Joseph Micek for $1,200; that he paid him $200 in
cash and gave him two notes aggregating $1,000, one due
in six months, and the other in one year; that at the time
he purchased the property he did not know that the plain-
tiffs claimed any right in it; that he saw Frank Micek in
the office the day they bought the property, but that he
did not hear what he said to Mr. Hockenberger at that
time. He says: “I swear positively I did not hear what
business he had there.” Mrs. Chilocha testified that she
saw Frank Micek in the office at the time they obtained
the deed from Micek, but that she did not hear anything
that Frank said to Mr. Hockenberger.

Without further reviewing the evidence in detail, we
think it conclusively establishes these facts: That
Joseph and Mary Micek, with their children, were living
together, using the lot in controversy, together with out-
lots 1 and 2, as their homestead; that Mrs. Micek was the
custodian of the family fund; that whenever they trans-
acted business the husband and wife went together, and
that when payments were to be made Mary would pro-
duce the money out of this fund, but always with the
sanction, if not under the express direction, of the hus-
band; that the grain and other farm products which were
sold were raised upon the land, the title to which was in
Joseph; that the proceeds of Joseph’s earnings with his
team, working on the grades of the railroad companies
referred to, went into the family fund. That this fund
was subject to Josepl’s control there can be no doubt.
That Mary ever earned any of the money that went to
pay for the lot is not established by any satisfactory testi-
mony. Mrs. Scott and one of the sons testified in a gen-
eral way that she earned the money and made the pay-
ments, but they did not specify any amount that she ever
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raised, nor the amount of any payment she ever made,
except the one item of about $30 which Mrs., Scott says
she paid in October, 1902. This testimony we think is
strongly controverted by the receipt offered in evidence
which shows that the final payment, except a small bal-
ance of #3 for interest, was made in April, 1902, six
months prior to the time Mrs., Scott says her mother made
the final payment of $30. If Joseph was a competent
witness to testify to the facts ahove set out, there can be
no question as to the corrvectness of the court’s findings.
That he was a competent witness to testify to those facts
is clear. ITe does not attempt to testify to any conversation
or transaction had with his wife during her lifetime. His
entire testimony is as to transactions had with Paprocki
and other third parties, so that there is nothing to bring
him or his testimony within the provisions of section 329
of the code. A consideration of the authorities cited by
counsel for plaintifis upon that point would be fruitless.
It is also unnecessary to consider the question as to
whether the defendants Chilocha sufficiently pleaded the
defense that they were bona fide purchasers. If Joseph
Micek purchased the property in controversy and paid
for it out of his own money, he was entitled to convey it
in any manner and to whomsoever he saw fit,

Finding no error in the record, the judgment of the
district court is

ATFFIRMED.
LerroN, J., not sitting.

PERU Prow & IMPLEMENT COMPANY, APPELLANT, V. JOHN-
SON BROTHERS ET AL., APPELLEES.

FiLep MarcH 28, 1910. No. 15,930.

1. Contracts: CONSTRUCTION: QTESTION FOR COURT. The proper con-
struction of a written contract is a question of law to be de-
termined as such by the court,
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LiaBILITY. A contract made with a jobber for the
purchase of wagons of a special character, which provides that
they are to be taken by the purchaser on board the cars at the
factory of a third party engaged in the manufacture of wagons,
the contract allowing sufficient time for the manufacture of the
same, and providing that a duplicate of the contract should be
sent to the manufacturer, should be construed as a contract for
the manufacture of the articles purchased, and upon the comple-
tion and delivery as provided in the contract, the purchasers are
liable for the purchase price. .

3. Sales: AcrioN ForR PrRICE: DisMIsSAL. When the contract of pur-
chase provides that payment for a pa:rt of the articles purchased
shall be on six months’ time and for the remainder on 60 days’
time, an action for the purchase price begun within 60 days from
delivery under the contract is premature, and should be dis-
missed without prejudice to another action for the purchase price.

APPEAL from the district court for Kearney county:
HarrY 8. DUNGAN, JUDGE. Reversed with directions.

Lewis C. Paulson and Flickinger Brothers, for appel-
lant.

J. L. McPheely and Adams & Adams, conitra.

SEDGWICK, J.

On the 9th day of April, 1907, these defendants, who
were in business at Wileox, Nebraska, made a contract
with the plaintiff whereby the defendants ordered speci-
fied wagons and boxes at an agreed price to be delivered
on board the cars at Lansing, Michigan, on August 1, “or
as soon thereafter as possible.” By the terms of the con-
- tract the wagons were to have specially made boxes with
the purchasers’ names stenciled thereon, and on the face
of the contract was indorsed the words “duplicate to fac-
tory.” The plaintiff was known by the defendants to be
a dealer in wagons, with its place of business at Council
Bluffs, Iowa, so that it was understood between the parties
that the wagons were to be manufactured at Lansing,
Michigan, and delivered to the defendants on board the
cars at that place. The petition alleged the making of
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the contract, and set the same out in full, and asked for
judgment for the amount of the purchase price. The con-
tract contained this provision: “This order shall not be
countermanded except on payment of 20 per cent. of the
invoice price of said order as liquidated damages.” The
contract was signed “Jolinson Drothers”, and it was al-
leged that the defendants D. C. Johnson and O. M. John-
son are copartners, doing business at Wilcox, Nebraska,
under the firm name and style of Johnson Drothers. The
action was against them in their firm name, and also
against them individually, naming them by the initials of
their first names instead of their full names. No objec-
tion was made to this in the proceedings. The answer
admitted the contract as alleged, and denied “that any
part of the purchase price as alleged by said contract was
due on October 11, 1907, the time of the commencement of
this action.” It also alleged that on the 26th of July,
1907, the defendants countermanded the order, and that
the plaintiff received the countermand before the shipment
of the wagons. The answer admits that the defendants
refused to receive the wagons and alleges the countermand
of the order as a reason for so doing, and alleges that
after the commencement of the action the plaintiff took
possession of the wagons and extras and “shipped the
same back to its factory or some other point for its own
use and benefit.” The reply was a general denial. :

It will be seen that v the terms of the contract the de-
fendants agreed that the order should not be counter-
manded except upon the condition that they pay 20 per
cent. of the amount of the purchase price. A duplicate
of the order was left with the defendants, but in their
correspondence they say that it has been mislaid, and
they insist that in their prior contracts for the purchase
of wagons they had reserved the right to countermand the
order “conditioned upon the failure of crops”, and allege
that the crops in their vicinity had failed during that
season and that they could not sell the wagons, and urge
this as a reason for not receiving them, In this contention
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the defendants were in error, as the contract contained no
such condition. :

On the 29th day of July of that year the defendants
wrote the plaintiff as follows: “Do not ship the Lansing
wagons yet that we have ordered of you. We have plenty
of wagons yet, and will let you know when to ship them.”
“Po this letter the defendants answered on August 5 that
their order was placed with the factory to go forward
August 1; that it was to be loaded in a car with another
shipment, and that it would be impossible to stop it. The
letter concluded with the statement: “We are writing
the factory in regard to it today, but if the car has left the
factory we hope you will accept then.”  Immediately
upon the receipt of this letter the defendants wrote to
plaintiff that the understanding was, when they gave the
order, that “it was not to be shipped until we needed
them.” In this the defendants were also in error, as the
contract was that the wagons should be shipped Angust 1,
or as soon thereafter as possible, which would mean, of
course, as soon as reasonably practicable under conditions
that might then exist. In this letter.the defendants also
requested the plaintiff to stop the wagons at Council
Bluffs, “for it is impossible for us to use these wagons
now.” They also say the wagon trade is small, and that
they have carried wagons over from the preceding year,
and that it would be foolish for them to have more wagons
_shipped now. The letter closes with the statement: “We
will take the agons when we need them, but we cannot
possible use them now.” Several other letters passed be-
. tween the parties, all with the same import. The defend-
ants declined to take the wagons because of the failure of
crops and small demand for wagons. They felt that they
did not need them then in their trade. The plaintiff in-
sisted that it had procured the wagons to be manufactured
under the special contract with the defendants, and that
the plaintiff would be compelled to take them from the
factory, and for these reasons could not release the de-
fendants from the obligations of their contract. The
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wagons were actually delivered by the Lansing company
to the defendants on board the cars at Lansing, Michigan,
on the 12th day of .\ugust, and in due course arrived at
Wilcox on the 232 day of August.

A jury was waived, and the case was tried by the court.
After the plaintiff had introduced its evidence and rested,
the defendants moved the court to require the plaintiff
“to elect and declare to the court upon what right le seeks
to recover, whether on the contract, suing for the whole,
claiming the contract to have heen performed on their
part, or whether he is suing for damages for a breach of
the contract.” The plaintifi®s attcrney then stated that
the action “is one for damages for breach of the con-
tract.” He then made some other statements more or less
conflicting, as to what the plaintiff ¢laimed, and then said:
“Our contention is that the measure of damages in this
case is the amount of the goods, with interest, plus freight,
the storage, demurrage and other elements which we have
shown to exist, as set forth in the amendment which we
endeavored to file in this case, and which we, rather than
continue this case, did not file, and we would like leave
at this time to amend our petition in the following par-
ticular: Instead of claiming damages $593 and interest,
we ask leave to amend by inserting in place thercof $750
in the prayer of our petition, with interest.”” He then said
that there were so many different decisions and rules that
he could not further state, only “we are here claiming
everything from the breach of that contract up to this
time.” The court then sustained the defendants’ motion
to require the plaintiff to elect, and the plaintiff excepted
to the ruling. The plaintiff then elected in these words:
“We do not propose to waive the claim that the damages
which we are to recover do not include the purchase price
of these wagons and fixtures, with interest, as well as the
additional claims of freight, demurrage, etc., which we
have shown by the testimony.” There was an amendment
filed to the petition which seems to have heen at about
this stage of the proceedings. In this’amendment, whick
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purports to be supplemental and additional to the original
petition and to state “matter and facts arising subsequent
thereto”, it is alleged that the wagons remained at Wileox
subject to the defendants’ orders until the 11th day of .
November, 1907, “when, for the purpose of saving ex-
penses and charges of storage, this plaintiff had the same
reshipped to Council Bluffs, Iowa, and stored in its ware-
house there, where thev are at the present time, and always
have been subject to the order and direction of these de-
fendants.” It also added the charges of freight on the
wagons from Lansing, Michigan, to Wilcox, Nebraska,
$90.60, and the freight from Wilcox, Nebraska, to Council
Bluffs, Iowa, $52.05, and there was inserted a claim for
$5.25 for additional goods sold on July 26, not included
in the contract. The defendants were of course liable for
the freight charges on the wagons from Lansing, Michigan,
to Wilcox, since by the terms of their contract they were
to receive them on board the cars at Lansing. The ad-
dition of the doubtful elaim of freight from Wilcox to
Council Bluffs and the additional item of $5.25 would not
constitute such allegation of a cause of action for damages
inconsistent with the claim for the purchase price of the
wagons as to form a basis for requiring the plaintiff to
elect between two causes of action. The fact that the
plaintiff may have offered evidence that was incompetent
under the allegations of its petition, or insisted on the
trial upon damages that were inconsistent with the cause
of action set out in the pleadings, would not furnish
grounds to compel an election. Such evidence should,
upon objection, have been excluded on the ground that
there was no issue tendered by the pleadings that would
justify its admission.

The court found that the defendants had countermanded
the order, but this finding was erroneous for two reasons:
They bhad contracted not to countermand the order with-
out paying to the defendants the damages which such
countermand would occasion, and the correspondence

31,
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shows conclusively that the defendants never attempted
to countermand the order until after the delivery of the
goods. The court found the general issue in favor of the
plaintiff, but entered judgment for nominal damages only.
Upon such finding the court should have allowed the
plaintiff at least the contract price of the wagons, which
would include the purchase price, with interest, and,
upon proof of the payment of the freight by the plaintiff,
would also include the freight charges from Lansing,
Michigan, to Wilcox, Nebraska.

The contract provides for payment for the main part
of the purchase upon six months’ time, and for a discount,
if paid sooner. The extras were purchased upon G0 days’
time, as provided in the contract. This action was
brought within 60 days after the delivery of the property
on board the cars at Lansing, Michigan. It was prema-
turely brought, and for this reason should have been dis-
missed. -

The judgment of the district court is reversed and
the cause remanded, with instructions to dismiss the case
without prejudice to a new action, and at the costs of the

plaintiff.
REVERSED.

HARVEY J. CLARENCE ET AL., APPELLEES, V. ALONZO CUN-
NINGHAM ET AL., APPELLANTS.

Friep MARCH 28, 1910. No. 15,940.

1. Taxation: Vo DECREE: CONSTRUCTIVE SERVICE. In a personal ac-
tion to foreclose a tax lien against the owner of the fee, who is a
resident of the state-upon whom personal service can be made
withizd the state, service by publication only is void.

REDEMPTION. When a decree foreclosing a tax len

ig set aside as void for want of ‘service, the owner of the fee

should be allowed to redeem from the tax liens as though no
such decree had been entered.

APPEAL from the district court for Chase county: ROB-
ERT C. ORR, JUDGE. Affirmed.
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P. W. Scott and Charles W 3 eeker, for appellants.
John C. Watson, contra.

SEDGWICK, J.

The Western Land Company purchased the land in-
volved in this suit at the treasurer’s tax sale, and after-
wards began an action in the district court for Chase
county to foreclose the lien. Henry Clarence, who was
then the owner of the land, and his wife were made de-
fendants, and-also the county of Chase. The county filed
a cross-petition setting up its lien for subsequent taxes,
and such proceedings were had in the action that in April,
1900, a decree was entered foreclosing the tax lien of the
plaintiff in that action, and of the defendant, the county
of Chase. A sale was had on this decree, and the defend-
ants claim under that sale. The plaintiffs are the heirs
of the said Henry Clarence, and brought this action to
redeem from the said sale. It was conceded that Henry
Clarence at the time the said foreclosure proceedings were
brought was a resident of this state, and that no service
was made upon him except service by publication. On
the trial of the case the district court held that this service
was void. This holding was right, under the well-estab-
lished rule in this state. Humphrey v. Hays, 85 Neb. 239 ;
Herman v. Barth, 85 Neb. 722, and cases cited.

The court entered a decree allowing the plaintiffs to
redeem upon the payment of the amount paid by the West-
ern Land Company to the county treasurer at the tax sale,
and the subsequent taxes paid by the Western Land Com-
pany and Alonzo Cunningham, who was the purchaser
at the foreclosure sale, and subsequent taxes paid by those
claiming under him, together with interest on the sums
s0 paid at 12 per cent. per annum. It is contended by
the defendants that the court should require the plaintiffs
to pay the amount of the purchase price paid under the
foreclosure proceedings, together with interest thereon at
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12 per cent. per annum from the date of the sheriff’s sale
under the foreclosure. The difference in computation
would be about $70. In Butler v. Libc, 81 Neb. 740, it is
said: “Redemption may be made upon the payment to the
purchaser of the amount of his bid, with 12 per cent. inter-
est thereon to the time of such redemption, together with
the amount of subsequent taxes paid by defendant, with
interest thereon at the rate borne by such subsequent
taxes under the statute.” In that case there was no ad-
ministrative sale. The action was brought by the county
to foreclose the lien for taxes. The service was regular
and the decree of foreclosure was valid. The owner of
the land was allowed to redeem under the constitutional
provision allowing redemption w?thin two years after a
sale for taxes. It was held that this provision applied to
judicial sales as well as administrative sales. The defend-
ant was allowed to redeem from the judicial sale, but was
required to pay the amount paid by the purchaser at that
sale, with interest thereon. It is not necessary to re-exam-
ine the question there decided, since in the case at bar the
judicial sale was void, and the redemption is from the
‘treasurer’s tax sale, In such case the rule applied by the
district court in this case is the correct one.
The judgment of the district court is

AFFIRMED.

GAGE COUNTY, APPELLANT, V. W. W. WRIGHT, APPELLEE.

FiLED MaRrcH 28, 1910. No. 15,954.

1. County Officers: APPOINTMENT OF AssisTANTS. Under chapter 35,
laws 1901, county treasurers of counties having more than 25,000
inhabitants and less than 60,000 were authorized to employ depu-
ties and assistants whose combined salaries should not amount
to more than $2,400.

2.

RATIFICATION: LIABILITY OF SURETIES. If the last
proviso of the act applied to counties of the above named class,
which I8 not decided, the action of the treasurer in appointing
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such assistants might be ratified by the county board after their
services had been rendered and had been paid for by the treas-
urer; and the county board, having with full knowledge of the
facts allowed the treasurer in their settlement with him the sum
so paid out not exceeding $2,400, the county cannot recover the
same in an action on his bond.

APPEAL from the district court for. Gage county: LEAN-
DER M. PEMBERTON, JUDGE. Affirmed.

F. O. Mc@irr and Menzo W. Terry, for appellant.

Sackett & Brewster, contra.

SEDGWICK, J.

The defendant Wright held the office of treasurer of
Gage county for the two years’ term ending on the Tth of
January, 1904. Each year of this term he retained, in
addition to his own salary, and paid out to his deputies
and assistants $2,400. This action was brought upon his
official bond to recover a part of the money so paid out
by him, which it was claimed was in excess of the amount
allowed by law to be so paid. The question presented de-
pends upon the construction of the act of the legislature
of 1901 regulating the fees of county officers. Laws 1901,
ch. 35. That act provides that, when the fees of the county
treasurer exceed $2,000 a year, such excess shall be paid
into the county treasury. There are several provisos
added to the section. The first is that in counties having
over 25,000 inhabitants the county treasurer shall receive
$3,000 per annum, and shall be furnished by the county
commissioners the necessary clerks or assistants, whose
combined salaries shall not exceed the sum of $2,400 per
annum. The second proviso is “that, if the duties of any
of the officers above named in any county of this state
shall be such as to require one or more assistants or depu-
ties, then such officers may retain an amount necessary to
pay for such assistants or deputies not exceeding the sum
of seven hundred ($700) dollars per year for each of such
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deputies or assistants, except in counties having a popula-
tion over sixty thousand (60,000) inhabitants, in which
case such officer may retain such amount as may be neces-
sary to pay the salaries of such deputies or assistants as
the same shall be fixed by the county board,” and the sec-
tion concludes with the following words: ‘“but in no in-
stance shall such officer receive more than the fees by
them respectively and actually collected, nor shall any
money be retained for deputy service, unless the same be
actually paid to such deputy for his services; and pro-
vided further, that neither of the officers above named
shall have any deputy or assistant unless the board of
county commissioners shall, upon application, have found
the same necessary, and the board of county commission-
ers shall in all cases prescribe the number of deputies or
assistants, the time for which they may be employed, and
the compensation they are each to receive.”

Gage county has a population of more than 25,000 and
less than 60,000. The county insists that the second pro-
viso limited the amount to be paid to each assistant to
$700. The contention of the defendant is that the case
comes within the first proviso, which justifies the expendi-
ture of $2,400 for clerks and assistants. The county
further contends that the county commissioners did not
" upon application find that the clerks and assistants were
necessary, and did not prescribe the number of deputies
or assistants, as contemplated by the last proviso of the
act, and that for that rcason the payment of these fees by
the county treasurer was illegal. The cause was tried by
the judge without a jury, who found that $50 of the money
so0 paid out was not properly authorized by the county
commissioners, and required the treasurer to refund that
amount to the county, with interest, and found the other
issues in favor of the defendant.

One of the first rules for the construction of statutes is
that the court will give effect to all parts of the statute if
practicable. If the language of the second proviso is to
be taken literally, there is a substantial conflict between



VoL. 86] JAXNXUARY TERM, 1910. 439

Gage County v. Wright.

that part of the act and the first proviso. We think that
a more reasonable construction of the second proviso is
that it was intended to apply to the smaller counties of
the state not included in the first proviso. (‘ounties of
more than 25,000 inhabitants having been already pro-
vided for, it was thought that it might happen in some
of the smaller countics that the duties of the officers
mentioned would be such as to require one or more as-
sistants or deputies. In such case the treasurer might
apply to the county board for assistants, who might allow
them and prescribe the number of deputies or assistants
and fix their compensation, which of course could not be
more than $700 each in the smaller countics.

The legislature of 1907 recognized the apparent uncer-
tainty of the statute, and again amended the law by
inserting some more definite provisions. Among others
so inserted, is the provision that in counties having over
25,000 and less than 60,000 inhabitants the treasurer shall
be furnished one deputy or chief clerk with a salary of
$1,400; a clerk with a salary of $1,000, and another clerk
with a salary of $600, increasing the amount that may be
expended for assistants to the county treasurer in coun-
ties of this class to $3,000. If we say that by the act of
1901 all counties are divided into classes with reference
to the work of the county treasurer, and that in those of
one class having over 25,000 and under 60,000 inhabitants
the treasurer is allowed assistants, whose combined sala- .
ries may be $2,400, and in all counties having 25,000 or less
the rule of the second proviso obtains, we shall give effect
to both the provisos, and with that construction the act is,
in that respect at least, consistent with itself.

The sccond contention of the county is that the last
proviso of the act applies to all counties, and that in this
case the county board did not find that the assistants em-
ployed by the county treasurer were necessary, and did not
prescribe tlie number of deputies or assistants, nor the
time for which they might be employed, nor the compensa-
tion that each should receive. The trial court found that
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the county by its settlement with the treasurer upon full
knowledge on the part of the board that the treasurer
liad employed assistants, and had paid them salaries which
together amounted to the full sumn of 32,400, ratified the
act of the county treasurer in employing these assistants,
which was a substantial compliance with the statute in
that regard. We think that if it must be held that this
last proviso of the statute applies to counties having
more than 25,000 inhabitants, which seems doubtful, and
which we do not find it necessary to decide, the trial court
was right in holding that the action of the county board
was a ratification of the employment of these assistants
by the county treasurer. It is a general rule that public
officers may ratify such acts as they could have authorized,
and we see no reason for refusing to apply that rule in this
case. The record shows that the treasurer appeared be-
fore the county board and explained to them the work
of the office, and that the members of the board knew what
assistants were being employed and what services they
were rendering, and that the action of the treasurer was
within the provisions of the statute, and afterwards, after
the services were rendered and the employees had been
paid by the treasurer, the board approved of his actions,
and we sce no reason why the county should not be bound
by this action of the board.

In this view of the law, the judgment of the district
court is correct, and is

AFFIRMED.

JosBrH KOVARIK, APPELLANT, V. SALINE COUNTY, APPELLEE.
FmEp APriL 9, 1910. No. 15,813.

1. Bridges: DUTY IN MAINTAINING. “In cobstructing and maintaining
a bridge for public use, & municipality is not limited in its’ duty
by the ordinary business use of the structure, but is required to
provide for what may be fairly anticipated for the proper ac-
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commodation of the public at large in the various occupations
which, from time to time, may be pursued in the locality where
it is situated.” Seyfer v. County c¢f Otoe, 66 Neb. 566.

PRESUMPTION. “A party attempting to cross a bridge which
is a part of a highway in the absence of notice to the contrary, or
facts sufficient to put him on inquiry, has a right to assume that
it is reasonably safe for the accommodation of the public at large
in the various occupations pursued in the locality where the
bridge is situated.” City of Central City v. Marquis, 75 Neb. 233.

The sufficiency and state of repair of bridges upon
public highways referred to in section 117, ch. 78, Comp. St. 1909,
must be applied to the uses to which a bridge is ordinarily ex-
posed prior to and at the time of the accident by which it may
be claimed injury to person or property was suffered. It should
be sufficient to meet the present ordinary necessities of the public.

ArrEAL from the district court for Saline county:
LesLie G, Hurp, Jebee. Reversed.

Bartos & Buartos and Hall, Woods & Pound, for ap-
pellant.

Ralph D. Brown and Glenn N. Venrick, contra.

ReesEg, C. J.

This action was instituted in the district court for
Saline county for the purpose of recovering the value of a
traction steam engine and threshing machine which were
practically destroyed by the breaking and falling of a
bridge across Blue river in said county. A bridge, known
as a “King Iron Bridge”, was constructed across said
river in 1891, the same being composed of material taken
from another location where it had served as a similar
bridge from 1876 until its removal to the location where
the alleged accident occurred. The suit is for the value
of the property destroyed by and in the wreck. The de-
fendant filed its answer traversing the averments of the
petition in all matters not admitted, and presented a
counterclaim for the damages arising from the injury to
the bridge in question. Suitable replies were filed, and the
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issues were fully made up. It is not deemed necessary
to further notice the pleadings, as they appear to have
been well and properly formed and contain all necessary
issues for a case of the kind. A jury {rial was had which
rerulted in a verdict in favor of defendant upon the de-
man:l of plaintitf and in faver of plaintiff upon the cross-
demand of defendant, which was, in cffect, that neither
party was guilty of negligence or had any cause of action
against the other. Plaintiff appeals.

A large volume of evidence is presented in the hill of
exceptions and which is conflicting in many important
particulars. It is disclosed that plaintiff was the owner
of a 16 horse power traction engine and threshing machine
of the combined weight of from 23,000 to 30,000 pounds,
and that he attempted to cross the bridge in question with
his outfit, when the bridge went down, destroyinz the
machinery—or nearly so—and injuring the bridge struc-
ture to such an extent as to render many parts of it prac-
tically worthless. The span of the bridge was 90 feet and
was what is known as a “rainbow truss.” Plaintiff testi-
fied that he pulled up on to the edge of the bridge far
enough {o cause the front wheels of the thresher to pass
over the caps of the bridge at that end to prevent it from
running backward off the approach, then slackened the
speed of the engine and uncoupled the thresher by drawing
the pin which held it to the engine, for the purpose of
leaving the thresher to be drawn across by a team after
the engine had passed over, when the bridge gave way, pre-
cipitating him and the engine to the river some 18 or 20
feet below, followed by the thresher. This appears to
have been the custom of the owners of threshing outfits,
where the strength and stability of bridges were not known
to be ample, and where the approach was so steep as to
render the pulling of the thresher on to the bridge with
a team impracticable. It is claimed by the county that
the circumstances and conditions appearing after the
wreck, taken in connection with statements alleged to
have been made by plaintiff after the accident, show that
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the thresher was not uncoupled from the engine, and that
plaintiff attempted to cross with the two machines coupled
together, and thereby negligently imposed a greater strain .
upon the bridge than it could support. There was evi-
dence tending to show that, at the time the bridge was
originally constructed in 1876 and removed in 1891, the
method of transportation of heavy loads over highways
and bridges of the county was with lighter appliances
than during the year 1907, when the accident occurred;
that there were heavier engines and threshers in use in
1907 .than plaintiff’s, some engines being of the capacity
of 26 horse power. It is contended by defendant that if
the bridge was of sufficient strength in 1891 to support
the heaviest loads then in common use, and that as re-
paired in 1906 it was continued to be of that strength and
capacity, the county had performed its whole duty to the
public, and could not be held for accidents occurring by
reason of the common use of heavier loads, so increased
after the original construction of the bridge, and in sup-
port of that theory refers to the evidence which, with
practical unanimity, shows that at that time (1876 and
1891) the traction engines in common use were 6, 8 and
10 horse power, and therefore much lighter than those
which came into common use at a later date. As to the
strength and capacity of the bridge to sustain loads, in
addition to its own weight, with safety, there was also a
conflict. One engineer, who examined it soon after the
accident and took measurements of many of its parts,
condemned the bridge in very positive terms, while other
witnesses who had had experience as contractors and
puilders, and who showed expert knowledge, deemed it
sufficient.

Complaint is made by plaintiff of the eighth instruction
given to the jury by the court upon its own motion: It is
as follows: “A county cannot be held as an insurer of
those who have occasion to use a county bridge. If the
defect in a-bridge from which injury and damages occur
to the person using it is a latent defect, not discernible
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from the ordinary tests and examinations usually made to
uscertain its condition, and if those charged with such
examinations have not been negligent in their duty in
that regard, the county cannot be held liable for damages
caused by such latent and undigcovered defects. Nor are
counties bound, when constructing bridges, to anticipate
uses not then known and existing, which are not within
the ordinary experience at the time of the building of the
bridge. So, in repairing said bridges, the counties have
performed their whole legal duty when they have put them
in as good condition of strength and soundness as will
make them as secure as new bridges of the same kind and
plan.”

The principal objection is made to the closing portion
of the instruction, wherein the jury were told: “Nor are
counties bound, when constructing bridges, to anticipate
uses not then known and existing, which are not within
the ordinary experience at the time of the building of the
bridge. So, in repairing said bridges, the counties have
performed their whole legal duty when they have put
them in as good condition of strength and soundness as
will make them as secure as new bridges of the same kind
and plan.” There can bhe no reasonable doubt but that the
obligation of a county in connection with its bridges is a
continuing, and, in some degree, a shifting one. Section
117, ch. 78, Comp. St. 1909, provides: “If special damage
happens to any person, his team, carriage, or other prop-
erty by means of insufficiency, or want of repairs of a
highway or bridge, which the county or counties are liable
to keep in repair, the person sustaining the damage may
recover in a case against the county”, ete. This section
clearly imposes upon the counties of the state the duty
of maintaining the sufficiency, as well as the repairs, of
their bridges; and in Seyfer v. County of Otoe, 66 Neb.
566, it was held, and is stated in the syllabus, that, “in
constructing and maintaining a bridge for public use, a
municipality is not limited in its duty by the ordinary
business use of the structure, but is required to provide for
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what may be fairly anticipated for the proper accommoda-
tion of the public at large in the various occupations
which, from time to time, may be pursued in the locality
where it is situated.” In City of Central City v. Marquis,
75 Neb. 233, at pages 240, 241, the commissioner in writing
the opinion says: “The evidence shows conclusively that
the use of traction engines on the highways in that local-
ity had been common for some years. Therefore the use
of the bridge in moving such engines was one which
might have been fairly anticipated by the defendant and
for which it was bound to provide.”

The sufficiency and state of repair referred to in the
section, as above quoted, must, of necessity, refer to the
uses to which a bridge is exposed at and about the time
of the happening of the accident. Any other conclusion
would admit of the construction of a bridge sufficient for
present necessities, but which would be clearly inade-
quate 50 or 75 ycars thereafter. The evidence tended to
show that the usual “life” of a bridge of the class to
which the one in question belonged is from 50 to 75 years.
The plan of this bridge was adopted in 1876, and the
iron framework constructed at that time. At that date
the country in Saline county was but slightly developed,
and was, to all intents and purposes, a new country. In
the more than 30 years intervening between that time and
the date of the accident.in 1907, the country had been
brought under a high state of cultivation, and the burdens
imposed upon bridges on the public highways have fully
kept pace with improvements and the changes in the
method of transportation. At the time of the original
construction of the bridge the appliances used in trans-
portation are shown to have been comparatively light.
The fact that the bridge was removed in 1891 and placed
in the position where the accident occurred, or repaired
in 1906, can make no difference as to defendant’s liability.
The whole question as to the sufficiency of the bridge to
meet the usual and ordinary demands of the public must
be measured by what those demands were at and prior to
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the date of its fall. Tt is true that the county cannot be
held liable for the negligence of persong injured, or whose
property may be damaged or destroyed, or for accidents
occurring from unusual and unreasonable burdens upon
its bridges, but its duties and obligations must keep pace
with the reasonable necessities of the public. TIf it is true,
as claimed by plaintiff, that engines and threshing outfits
of the size and weight of his were in common use and
were of necessity removed from place to place over and
along the highways and across streams and bridges, the
burden was upon the county to provide suitable highways
and bridges to the same extent as if they had been in com-
mon use at the time the bridge was constructed or re-
paired. The fact that a bridge of a certain design and
plan was at one time suitable and sufficient for the de-
mands of the public is not conclusive proof that it will
continue so, notwithstanding the change of requirements
of the public at a later date. The evidence tended to show
a change in the size and weight of traction engines in
common use some years before the accident occurred. The
obligation of the county to maintain the “sufficiency” of
the bridge would have to be measured thereby, in the
absence of negligence on the part of the person suffering
damage. In the syllabus to City of Central City v. Mar-
quis, supra, it is said: “A party attempting to cross a
bridge which is a part of a highway in the absence of
notice to the contrary, or facts sufficient to put him on
inquiry, has the right to assume that it is reasonably
safe for the accommodation of the public at large in the
various occupations pursued in the loecality where the
bridge is situated.” We are of the opinion that the court
erred in giving the part of the instruction to which refer-
ence is made. If the contention of plaintiff is correct,
that engines of the size and weight of his were in common
use at and for any reasonable time before the accident, it

was the duty of the county to see to it that the bridge was
capable of meeting any ordinary demand. We deem this
a reasonable rule, and, while contrary decisions are cited
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by defendant, it is well supported by authority. Ander-
son v. City of St. Cloud. 79 Minn. 88; Yordy v. Marshall
County, 80 Ia. 463; Nchiensig v. Honona County, 126 Ia.
625; Perry v. Clarke County, 120 Ia. 96; Commissioners
v. Coffman, 60 Ohio St. 527. We do not mean by this to
announce an inflexibie rule that it is the duty of the
county to provide safe passage for extraordinary heavy
loads at each and all of its bridges across streams. It
might be, in counties where bridge burdens are heavy, as
with defendant, that with safe bridges at rcasonable dis-
tances apart, and suitable notices of warning conspicu-
ously posted at others giving their capacity when not
considered sufficient for loads exceeding a certain weight,
the requirements of the law might be met. That question,
however, is not involved in this case and is not decided.

As we have seen, the bridge was repaired to some ex-
tent in 1906. Plaintiff requested the court to give the fol-
lowing instruction to the jury: “In maintaining a bridge
for public use, the county is not limited in its duty by the
ordinary business use of the structure, nor is it bound to
provide for the support of extraordinary or unreasonably
heavy loads; but it is only required to provide for what
may be fairly anticipated for the proper accommodation
of the public at large, in the various occupations which
from time to time may be pursued in the locality where
the bridge is situated. Whether or not the county should
have fairly anticipated the use of traction engines in the
community at the time it was repaired is for you to de-
termine from the evidence before you.” This instruction
was refused. We think it a fair statement of the law and
should have becn given; at least, it was as favorable to
defendant as it was in anywise entitled to or could rea-
sonably have expected.

A number of other alleged errors are presented by plain-
itff, but it is believed that they need not be considered as
they will probably not arise upon another trial.

The judgment of the district court is reversed and the
cause is remanded for further proceedings.

REVERSED.
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STATE, EX REL. CHRISTIAN HANSEN, APPELLEE, v. F, L.
CARRICO, APPELLANT,

FiLEp ArriL 9, 1910. No. 15,985,

1. Process. ‘“All process shall run in the name of ‘The State of Ne-
braska.”” Const. art. VI, sec. 24.

2. ——. “The style of all process shall be, ‘The State of Ncbraska,
county.’ It shall be under the seal of the court from
whence the same shall issue, shall be signed by the clerk, and
dated the day it issued.” Code, sec. 880.

“All writs and orders for provisional remedies and process
of every kind, shall be issued by the clerks of the several courts.”
Code, sec. 883.

4. Mandamus: ISSUANCE or WRIT. The provisions of section 650 of
the code, requiring that the allowance of the writ of mandamus
must be indorsed on said writ signed by a judze of the court
granting it, does not authorize the judge to issue the writ, either
alternative or peremptory. The order allowing the writ to issue
is the extent of his power. It is for the clerk of the district court
of the county where the suit is pending to issue the writ, authen-
ticated by the seal of the court.

A writ of mandamus cannot be legally issued until
the petition therefor is filed in the office of the clerk of the dis-
trict court and the writ allowed by the judge.

- AprpEAL from the district court for Kearney county:

Hagrry 8. DrxcaN, Jubee. Leversed and dismissed.
F. L. Carrico and Lewis C. Paulson, for appellant.
M. D. King, contra.

REEsg, C. J.

This is an appeal from the district court for Kearney
county. On the 14th day of September, 1908, relator
presented to the Ilvaorable Harry 8. Dungan, the judge
of the district court of the tenth judicial district, in the
city of Blouinington, in Franklin county, a motion, peti-
tion and affidavit by which a peremptory writ of man-
damus was sought against the defendant, the county judge
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of Kearney county, requiring him to change the record of
the date of a judgment rendered by him against relator.
It was alleged in the petition that on a date not named
one Christian Peterson commenced an action against re-
lator and another to recover an amount claimed to be due
for merchandise alleged to have been sold the defendants
in said action; that the summons was duly served, and
on the date therein named (August 24) the parties ap-
peared, the cause was tried, submitted and taken under
advisement by defendant until the 26th day of August,
1908, at the hour of 10 o’clock A. M.; that on said date
(August 26) the defendant was absent from his office,
and, as relator was informed and believed, “was absent
from Kearney county, Nebraska, and nothing was done on
said date relative to said cause”; that nothing was done
in said cause until on or about the 2d day of September,
1908, and that on or after said day, the exact date being
unknown to relator, defendant entered the judgment
against relator for the sum of $24.60, and costs, but dated
the entry thereof back to August 26, the date to which the
cause had been taken under advisement; that at the date
of the actual entry of the judgment defendant lost juris-
diction of the cause and had no authority to render such
judgment; that on the 8th day of September, 1908, relator,
believing that the judgment had been rendered September
3d, filed his bond for appeal, which was duly approved
and filed by defendant, but that owing to the judgment
having been dated August 26, the time for appeal having
expired, relator would be deprived of his right of appeal.
Averments of demand and refusal were made. The prayer
was that a peremptory writ issue commanding defendant
to change the date of the judgment upon his docket. The
petition was sworn to by relator’s attorney, and there-
with was presented an affidavit by the same person, re-
citing substantially the same facts. A paper, designated
“alternative writ”, was issued by the district judge, re-
citing that the cause came on for hearing at chambers in
32
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the city of Bloomington, and a number of special findings
were set out in numerical order up to and including num-
ber 12, which it is hardly deemed necessary to notice, ex-
cept, perhaps, number 10, wherein it is found that the
county judge (defendant) had lost jurisdiction over said
cause at the time the purported judgment was rendered,
and that said judgment is void, the concluding paragraph
being as follows: “Wherefore it is ordered by this court
_that the defendant herein, the county judge of said
county, at once correct his records to conform with the
facts herein stated, to wit, that the said judgment be en-
tered of record as of September 3d, 1908, or that he show
~ cause on or before September 17, 1908, why he should re-
fuse so to do.” This was signed by the judge alone. The’
papers were returned to Minden, to or by whom is mot
shown, and a copy of these findings was served upon de-
fendant, and thereafter the papers were filed in the office
of the clerk of the district court. Upon the date set as
return day, defendant made a special appearance object-
ing to the legality of the proceedings upon various
grounds; one being that as no action was pending in the
district court at the time of the application for the writ
to the judge, or its issuance, nor yet at the time of the
service of the copy upon defendant, the proceedings de-
tailed were void. The objections were overruled and an
order for a peremptory mandamus was directed to issue,
and a paper issued similar to the first order, but closing
with the words, ‘“Wherefore it is ordered by this court
that the defendant herein, the county judge of said county,
at once correct his records to conform with the facts herein
stated, to wit, that said judgment be entered of record as
of September 3d, 1908”, and which was signed by the
. judge, and not by the clerk, nor under the seal of the
court. There does not appear to have been any order,
citation or other paper signed or issued by the clerk, nor
does the order issued run in the name of the state.
It is provided by section 880 of the code that “the style
of all process shall be, ‘The State of Nebraska, ———m
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county.” It shall be under the seal of the ‘court from
whence the same shall issue, shall be signed by the clerk,
and dated the day it issued.” By section 883 it is pro-
vided that “all writs and orders for provisional remedies
and process of every kind, shall be issued by the clerks
of the several courts. Before they shall be issued, a pre-
cipe shall be filed with the clerk, demanding the same;
. which precipe shall be for the direction of the clerk, and
not material to the papers in the case after -the issuing
of such writ or process.” Tt is also provided by section
24, art. VI of the constitution, that “all process shall run
in the name of ‘The State of Nebraska.’”

An examination of the process issued in this case shows
that every provision of these sections has been violated,
or, to say the least, ignored. Section 650 of the code pro-
vides: “The allowance of the writ (of mandamus) must
be indorsed thercon signed by a judge of the court grant-
ing it, and the writ must be served personally upon the
defendant. If the defendant duly served neglect to re-
turn the same, he shall be proceeded against, as for a con-
tempt.” While this section does not permit the issuance
and service of the writ until it is allowed and granted
“by a judge of the court granting it”, yet we know of no
statute authorizing the judge to issue the writ, either
alternative or peremptory, without the seal of the court,
as was done in this case. The petition should have been
filed with the clerk, and the writ allowed by the judge
issued by the clerk, and then served upon the defendant.
The course of procedure is plainly given by the constitu-
tion and statutes, and should be followed. The effect of
other irregularities need not be noticed.

We are compelled, therefore, to hold the whole proceed-
ing in the district court void. The judgment of the dis-
trict court is reversed and the case dismissed.

REVEBSED AND DISMISSED,

4

’
o
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WILLIAM J. MANSFIELD, APPELLANT, V. DAVID P. KILGORE
ET AL., APPELLEES.

FiLep ApriL 9, 1910. No. 15,938.

Mortgages: FORECLOSURE: REDEMPTION: ESTOPPEL. Where a junior
mortgagee is made a party to an action to foreclose prior mort-
gages by the name in which he has accepted his security, is served
by publication of summons in that name, has actual notice of the
pendency of the foreclosure proceedings, makes full investigation
and thereby ascertains the value of the mortgaged premises,
gatisfies himself that his security is valueless, abandons it, loses
his mortgage notes, makes no defense, presents no application to
open the decree, with full knowledge that prospective purchasers
will bid at the foreclosure sale and invest their money in the
purchase of the mortgaged premises, and fails in any manner to

. assert his rights therein, he should, after the lapse of more than
five years thereafter, be estopped from maintaining an action
against the purchaser at the judicial sale, or those claiming under
him, to redeem from the prior incumbrances and foreclose his
mortgage.

APPEAL from the district court for DButler county:
GEORGE F. CorRCORAN, JUDGE. Affirmed.

Matt Miller, for appellant.
Aldrich & Fuller, contra.

BARNES, J.

Action by a junior mortgagee to redeem certain real
estate from prior mortgages and for a foreclosure. De-
fendants had judgment, and the plaintiff has appealed.

The facts are not in dispute, and it appears from the
record that on the 21st day of September, 1896, one David
P, Kilgore, who theretofore had been, and then was, the
owner of the southeast quarter of section 23, township 15
north, of range 1 east, in Butler county, Nebraska, to-
gether with his wife, executed and delivered to the plain-
tiff, William J. Mansfield, a mortgage on said premises
to secure the payment of a promissory note for the sum

-
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of $1,032, due on the 21st day of September, 1900, with
certain coupon interest notes attached for $61 each, pay-
able on the 21st day of September of each year, succes-
sively, from and after the date of the execution of the
mortgage, to and including the year 1900; that theretofore
Kilgore had executed certain other mortgages on the same
land as follows: One to Fayette L. Rounds for $1,000,
covering the south 80; one to Ira Davenport for $800 upon
the north 80; one to Dwight Carey for $1,400, and one to
George P. Sheesley for $250 upon the entire quarter sec-
tion; that in the year 1897 Rounds instituted foreclosure
proceedings making the plaintiff and all other lien-holders
parties thereto. Cross-petitions in that action were filed
by Davenport and (arey, and service was had upon the
plaintiff, as W. J. Mansfield, by publication. A decree of
foreclosure was entered upon Carey’s cross-petition, in
which the court found and declared the priority of liens
and the amounts due thereon, the plaintiff herein being
decreed to be the fifth lien-holder. In 1898 the premises
were sold under the decree to C. H. Aldrich, trustee, for
one Helen T. Campbell, and the purchase price was ab-
sorbed by the four prior liens. In 1901 Helen T. Campbell
sold and conveyed the premises of the defendant, Louis
Henfling, who is the present owner, who went into posses-
sion and has made valuable improvements thereon. In the
foreclosure proceedings above mentioned, plaintiff Mans-
field, as above stated, was served by publication, he being
a nonresident of this state. It appears, however, that he
had actual notice of the proéeedings, and before any decree
was rendered therein he wrote to one S. H. Steele, an at-
torney at David City, and asked him to ascertain the exact
nature and extent of all the liens on the premises and the
order of their priority. Steele made this examination,
and wrote a letter to the plaintiff, in which he gave in
detail all of the proceedings, the amounts and order of
priority of the respective liens, how service was obtained
on each of the defendants, including himself, and the then
status of the case. At that time Kilgore was in default
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of his payments to plaintiff, and a cause of action bad
accrued upon his mortgage. The plaintiff, on receiving
this information, paid the attorney his fee and gave the
matter no further attention. Thereafter he continued to
sustain business relations with Kilgore, who was his ten-
ant, and dealt with a resident agent in Butler county for
several years after the termination of the foreclosure pro-
ceedings. In 1902 he sold an adjoining piece of land which
he owned to the defendant Henfling, who, as above stated,
had bought the Kilgore land from Helen T. Campbell.
However, he neglected to commence foreclosure proceed-
ings until all the coupon interest notes except one were
barred by the statute of limitations. Ile never attempted
to collect them, or secure the payment of the principal
note, and never made any application to open the decree
in the foreclosure case. In fact, he took no action in the
premises whatever until the commencement of this suit
in November, 1905. Upon this state of the facts, the dis-
trict court found that plaintiff was guilty of laches, and
dismissed his action for want of equity.

Plaintiff assails the decree of the district court upon two
grounds: First, that the court, in the original foreclosure
proceedings, acquired no jurisdiction over him, because, as
e alleges, his true name is William James Mansfield, and
therefore he is not bound by the decree in that case; see-
ond, that he was not guilty of laches, as found by the dis-
trict court, because he commenced this action for the fore-
closure of his'mortgage well within the time provided by
the statute of limitations.

Considering the first question, it may be said that the
district court adopted plaintiff’s theory that he was not
bound by the decree of the foreclosure, and a majority of
this court are of the same opinion.

Plaintiff’s second contention is not without strong sup-
port in the authorities, many of which hold that one can-
not be held guilty of laches in instituting judicial pro-
ceedings if they are commenced within the period of the
statutory limitations. While this is true, still one may
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be guilty of such conduct as will amount to at least an
equitable estoppel, and we think the facts of this case
bring the plaintiff well within that rule. The record dis-
closes beyond question that plaintiff’'s mortgage consti-
tuted a fifth lien upon the premises in question; that
when the decree was rendered in the Rounds foreclosure
proceeding the value of the land was insufficient to sat-
isfy the four prior liens; that the proceedings in that
case were regular, with the single exception that the
plaintift herein was made a defendant in that suit by the
name of W. J. Mansfield in place of William James Mans-
field, which he now contends is lis true name. That plain-
tiff had actual notice of the pendency of that action is
frankly conceded by his counsel. It is not contended that
the land when sold under the decree in that case brought
less than its actual value. It is also shown that the
proceeds of the sale, when applied to the payment of the
four prior liens, not only failed to satisfy them, but left
a deficiency thereon; that with full knowledge of those
facts defendant abandoned any attempt to enforce his
mortgage lien or collect his mortgage debt, and it is now
conceded that but for the recent unusual and unprece-
dented rise in the value of real estate in Butler county
he would never have commenced this action. It thus ap-
pears that plaintiff abandoned his security, and it is shown
that he has lost the mnotes which were secured by the
mortgage in question. It further appears that having
full knowledge of the pendency of the foreclosure pro-
ceedings, and well knowing that the land embraced in
his mortgage would be offered at the foreclosure sale,
wherein the public would be expected to purchase it upon
the faith and credit of such proceedings, he took no steps
whatever to assert his lien, either at that time or until
long after the defendant Henfling had purchased and
paid full value therefor, and had made valuable and
lasting improvements thereon. ‘e are therefore of opin-
ion that by reason of the abandonment of his security,
and his subsequent conduct, the plaintiff is now estopped
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from attempting to assert his mortgage lien, as against
the purchaser at judicial sale or those claiming under
him. G@illespie v. Sawyer, 15 Neb. 536; Lydick v. Gill,
68 Neb. 273, 281; Bausman v. Kelley, 38 Minn. 197, 8 Am.
St. Rep. 661.

It is contended by the plaintiff, however, that the de-
fendants have not pleaded an estoppel, and therefore they
are not entitled to a decree upon that ground. It is true
that the answer is somewhat informal, and the word
estoppel may not be found therein, still all of the facts
constituting such a defense are set forth in the answer,
and in our opinion it is sufficient to sustain a decree upon
that ground.

TFor the foregoing reasons, we are of opinion that the
judgment of the district court was right; and the fact
that a wrong reason was given for the decision does not
warrant us in reversing it. The judgment of the district
court is therefore

AFFIRMED.

OTILA PRUSA ET AL., AND ANTON SEDA, ADMINISTRATOR,
APPELLEES, V. FRANK J. EVEREIT ET AL., APPELLANTS.

FiLEp APRIL 9, 1910. No. 15,943.

1. Attorney and Client: PURcHASE oF CLIENT'S INTERESTS: SUIT To
RECOVER: EVIDENCE. In an action against attorneys at law for
the recovery of money obtained by the purchase and sale of
property belonging to the estate of a deceased person, at a public
gale ordered by the probate court, there being no evidence of
actual fraud, it is incumbent upon the plaintiff to prove, by a
preponderance of the evidence, that at the time the transaction
complained of occurred the relation of attorney and client ex-
isted between the representatives of the estate and the attorneys,
or one of them.

2. Evidence examined, and found to be insufficient to sustain the
judgment of the trial court.

APPEAL from the district court for Colfax county: BEN-
JAMIN F. Goop, JTDGE. Reversed.
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John C. Martin, George W. Ayres and E. L. King, for
appellants.

James A. Grimison, contra.

BARNES, J.

Action on behalf of the minor heirs of Anton Prusa,
deceased, by their guardian to recover a sum of money
from the defendants as a trust fund belonging to their
father’s estate, and alleged to have been obtained by the
defendants by conspiracy and fraud while acting as attor-
neys for the executrix of the last will and testament of
their deceased father. The plaintiff had judgment, and
the defendants have appealed.

This is a second appeal in this case. The former appeal
was from a judgment of the district court sustaining a
demurrer to plaintiffs’ petition and dismissing the action.
The hearing in this court resulted in a reversal of that
judgment, and the cause was remanded to the district
court for further proceedings. Pruse v. Lverctt, 78 Neb.
951. Upon the return of the mandate to the district court
for (olfax county the defendants filed separate answers
denying the allegations of the petition, and set up certain
facts as to the nature of the transaction complained of,
by way of a defense thereto. The plaintiffs replied, and
a trial was had which resulted in the judgment which is
Lere for review.

The record contains several assignments of error, but
they are all embraced and may be considered in the one
contention that the judgment is not sustained by the
evidence.

In order to recover under the pleadings in this case,
it was incumbent upon the plaintiffs to prove, by a pre-
ponderance of the evidence, that at the time certain notes
given by Joseph Prusa to his brother Anton were pur-
chased by defendant Everett, defendants were doing busi-
ness as partners, and as such were attorneys for the ex-
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ecutrix of the estate of Anton Prusa, deceased, or that
they conspired together, while one of them was so en-
ployed, to obtain the notes in question wrongfully and
in frand of the plaintiffs’ rights.

A careful reading of the record discloses the following
state of facts: On the 23d day of April, 1902, in Colfax
county, Nebraska, Anton Prusa died testate. At the time
of his death he was the owner and holder of three notes
exccnted Ly his brother, Joseph Prusa, for the sum of
$1,000 each; that Joseph Prusa died on the 15th day of
November, 1899, leaving an estate of the value of about
$16,080; that no effort had been made by Anton Prusa
during his lifetime to collect these notes; that before the
death of Anton the estate of his brother Joseph Prusa
had been administered; that he had not filed the notes
above mentioned as a claim against the estate, and they
were barred by an order of the county court entered after
due and legal notice for filing claims against that estate
had expired; that Mary M. Prusa, the widow of Anton
Prusa, and the executrix of his estate, had declined to
proceed in any manner against the estate of J oseph Prusa
to collect the money due on said notes ; that in December,
1902, by the advice of one Joseph Svoboda, who was her
cousin, and who had been acting for ler and assisting
her in the settlement of her deceased husband’s estate,
she applied to the defendant, George W. Wertz, for advice
" as to that matter; that at that time Wertz was doing a
law business at Schuyler, Nebraska; that Svoboda went
to the office of Wertz, where he found the defendant
Everett, and was informed by him that he was not con-
nected with the defendant Wertz, and was not his partner
in the law business, and was not doing business with
him in any way, and that he would have to wait until
Wertz, who was then absent from the office, returned;
that shortly afterwards Wertz came in and was consulted
by Svoboda in regard to the collection of the notes ; that
Wertz took the matter under advisement, and a short time
thereafter went to the residence of the executrix and ad-
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vised her that in his opinion the county court was without
jurisdiction to make the order barring claims in the mat-
ter of the estafe of Joseph Prusa; that the administra-
tion of said estate could be set aside upon application to
the county court, and the notes in question could be
proved and allowed as claims against that estate. Wertz
also advised her to take such action, and prepared a peti-
tion for that purpoese, but she refused to sign it or allow
the action to be taken, although she was fully advised of
all of the facts and of the opinion of Wertz upon the law
of the case. It further appears, however, that the execu-
trix, on the 12th day of I"ebruary, 1903, applied to the
county court of Colfax county for an.order for the dis-
position of the notes; that Wertz, as her attorney, advised
the court as to the facts regarding a defect in the publica-
tion of the mnotice for the presentation of claims against
the Joseph Prusa estate, and his view of the lack of juris-
diction of the court to make the order; that, after fully
considering the matter, the county court ordered the
notes in question sold at public auction; that due notice
_was given of the time and place at which the notes would
be offered at public sale, and on the 20th day of Febru-
ary, 1903, they were sold to the defendant Trank dJ.
Everett for $1,025, which he paid from his own private
funds by a check on a bank at Schuyler. The check there-
upon was delivered to Wertz, and was by him turned
over to the administratrix, and the money collected
thereon went into the funds of the estate. The sale
was reported to the county court, but, as the death of
Mary M. Prusa occurred shortly thereafter, it was never
acted upon or approved. It further -appears that the de-
tendant Wertz, on the 17th day of April, 1903, bought a
half interest in the notes in question from the defendant
Everett; that thereafter application was made to open
the administration of the estate of Joseph Prusa and allow
the notes as claims against said estate. The county court
set aside the original administration, and, while an ap-
peal from that order was pending, the widow of Joseph
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Prusa took up the notes in question, or purchased them,
for $2,600, which was paid to the defendants on October
20, 1903, and on November 18, 1903, the plaintiffs herein
sued defendants to recover therefor the sum of $1,575,
and interest from October 20, 1903.

Upon the question of partnership between the defend-
ants as attorneys at law, the plaintiff introduced certain
exhibits signed Everett & Wertz with a rubber stamp,
and from which, without explanation, it would appear
that Everett and Wertz had been the attorneys for the
executrix in the matter of the settlement of her deceased
husband’s estate; that Wertz had been transacting busi-
ness and signing papers in the name, or by the name, of
Everett & Wertz. It appears, however, that when Svo-
boda, who, as above stated, was acting for the executrix,
called upon defendant Wertz to ascertain whether or not
the notes in question were collectible, he found defendant
Everett in the office, and what occurred there was stated
by Svoboda, in substance, as follows: I commenced telling
him my case, and Mr. Frank J. Everett told me he had
nothing to do with the office, that he had disposed of his
business to Wertz, and that I would have to see Wertz, I
went out and came back again, I think in the afternoon,
and I found Mr. Wertz in the office, but Mr. Everett was
not in the office at that time, and I talked to Wertz as
to my mission and about collecting the notes, and he
said he would look the matter up and see if they could
be collected. Afterwards he reported, just in what shape
1 cannot remember, but, if I‘remember right, it was in
regard to there being a certain defect in the closing of
the other Prusa estate in regard to the newspaper publi-
cation, and he thought the notes could be collected. He
further testified that he told the executrix that Mr, Wertz
had advised that the notes could be collected ; that Wertz
drew a petition to open the administration of the Joseph
Prusa estate; that he took it down to the executrix for
her signature, and that she refused to sign the petition.

The defendant Everett testified that Svoboda came to
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the office of the defendant Wertz in Schuyler to see about
the collection of the notes in question; that he was in the
office at the time, and that Wertz was absent. He said:
“T told Svoboda that I had no further business in the
law line, and that he would have to take his business to
Mr. Wertz; that Mr. Wertz was not in at that time, and
that he could wait until he came in, or come back again.”
His testimony as to his business relations with defendant
Wertz was, in substance, that some time in the year 1899
he employed Wertz to assist him in his office; that he was
then carrying on a law and real estate business in Schuy-
ler; that his arrangement with Wertz was, that he was to
come into the office and was to receive a salary for his
services; that he paid him $800 for the first year and for
the second year, and until the employment expired he
paid him $1,000 a year; that their arrangement ceased
about the first or second of June, 1902; that no partner-
ship ever existed between himself and Wertz; that Wertz
worked on a salary for him, and received no share of the
profits of the business, and was in no way responsible for
any of its losses; that he received a salary compensation
for the services rendered by him during the entire time
exclusively; that at the time he severed his connection
with Wertz in June, 1902, and arranged to move to IKear-
ney, he made no business arrangement with Wertz, and
in no way authorized him to use his name in connection
with any legal buginess whatever; that he never talked
with Wertz upon that subject; that he never received any
compensation for services rendered in a legal capacity by
‘the defendant Wertz; that after he had purchased the
notes in question he left them with Wertz for collection,
because he was going away, and as an inducement to
Wertz to proceed with their collection he offered to sell
him a half interest in the notes; that the offer was ac-
cepted, and in that manner Wertz became interested in
the transaction.

Defendant Wertz testified that he was associated with
defendant Everett for something over three years; that
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he was paid during the first year a salary of $800; that
for the second year, and the other portion of the time he
was employed by Everett, he received $1,000 a year ; that
about the 1st of June, 1902, he bought Everett out ; that
he was not. associated with him as a partner, and had no
share in the earnings of the office, and was not responsible
for any losses in connection with the business ; that his
salary was not contingent upon the amount of business
done, but was absolute and was payable monthly; that
since the 2d of June, 1902, he had not been associated with
defendant Everctt in any way in the law business; that
in December of that year Mr. Svoboda came to his office
and said that he had some notes belonging to the estate
of Anton Prusa which had been given by Joseph Prusa
in his lifetime; that the estate of J oseph Prusa had been
administered and the administrator discharged, and he
wanted to know if there was anything that could be done
to collect the notes, and said that Mr, Phelps was handling
the matter. Wertz further testified as follows: “I told
him I would look the matter up; that if the estate of
Joseph Prusa was administered correctly it would be a
bar to the collection of the notes, but that I would look
into the matter.” He further stated that he subsequently
advised that, by reason of an irregularity in the publica-
tion of a notice in the matter of the Joseph Prusa estate,
the probate court had no right to close it up; that it was
his judgment that it could be opened up, and the notes
could be held as a claim upon the estate; that he went
to see the executrix, Mary M. Prusa, at Svoboda’s request,
and talked with her in the presence of her father and
mother about the condition of the Joseph Prusa estate ;
that he told her that an action could be brought against
the estate asking to have the probate order set aside and
for leave to file the notes against the estate. She finally
said if it did not cost too much that he should start the
case. That he drew up the papers and sent them to her
to be signed, and later received word that she refused,
and that they wished to seftle the matter among them-
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selves; that he then took up the notes and gave them to
the executrix in the presence of lier father; that he did
not see them again until they were sold on the 20th day
of Trebruary to the defendant Iverett; that he never ad-
vised the executor that the notes were uncollectible, but
‘repeatedly told her he thought they could be collected;
that he explained the entire matter to her as fully as he
himself understood it in the presence of Svoboda.; that
he did not bid on the notes’at the sale, and that he was
not interested directly or indirectly in their purchase by
defendant Everett; that he received the check from Ever-
ett for the purchase price of the notes and turned it over
or assigned it to the executrix; that at the time he pur-
chased a half interest in the notes from the defendant
Everett he had been paid his fees for his services to the
estate, and had no further interest in or connection with
it whatever; that after he purchased a half interest in
the notes he prepared a petition on behalf of himself and
Everett to set aside the probate proceedings in the set-
tlement of the estate of Joseph Prusa, and obtained an
order from the county judge granting the prayer of his
petition; that thereupon the parties settled with him, nd
that he, together with Everett, received as a consideration
for the notes the sum of $2,600.

The testimony of defendants was not disputed by any
one. Neither was their veracity or credibility questioned,
except by way of innuendo or suspicion, and their evidence
was corroborated to some extent by the plaintiffs’ wit-
nesses. While it may be said that some of the trans-
actions naturally excite suspicion, still the suspicious
circumstances are not sufficient in themselves to overthrow
the positive and uncontradicted testimony of the defend-
ants and their witnesses. We therefore find that the plain-
tiffs have failed to establish a partnership relation be-
tween the defendants at the time the transactions which
are complained of occurred, or that a conspiracy existed
between them to unjustly or unlawfully despoil the estate
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of Joseph Prusa, and deprive the plaintiffs of any of their
rights, or of their interest therein.

For the foregoing reasons, the judgment of the district
court is reversed and the cause is remanded for further
proceedings.

REVERSED.

REEsE, C. J.,, having been of counsel for plaintiff, took
no part in the decision.

KAre HINCKLEY, APPELLANT, v. CHARLES D. JEWETT,
APYELLEE.

Friep Aprin 9, 1910. No. 15,971.

1. Appeal: EviDENcE: HarMLEss Error. The admission of incompe-
tent or immaterial testimony furnishes no ground for the reversal
of a judgment if it is not prejudicial to the rights of the com-
plaining party.

2. Marriage: HEARSAY EviDENCE. Hearsay evidence, such as the gen-
eral understanding and talk in the community in which the
parties reside, cannot be received to establish a contract to marry.

3. Instructions examined, their substance set out in the oplmon and
held to have been properly given.

4. New Trial: CoNFLICTING EVIDENCE. A conflict of evidence, however
great, is not of itself a sufficient basis for a motion for a new
trial upon the ground of accident or surprise.

APPEAL from the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Affirmed.

Greene & Greene, for appellant.
George W. Berge and Meier & Meier, contra.

BARNES, J.

This action was based on an alleged breach of promise
of marriage, It was tried to a jury in the district conrt
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for Lancaster county. Defendant had the verdict and
judgment, and the plaintiff -has appealed.

So far as the issues are concerned, the plaintiff’s peti-
tion was in the ordinary and approved form in such
" cases, while the answer was in effect a general denial.

Plaintiff assigns error in the admission of oral evidence
of the contents of a certain letter alleged to have been
written and mailed by the defendant to the plaintiff from
Waverly, Nebraska, to her Lincoln address. Tt is con-
tended that no sufficient foundation was laid to aunthorize
the court to receive this testimony. The evidence upon
that point was, in substance, that defendant addressed
the letter to the plaintiff at Lincoln, Nebraska; that he
thought it was put in the mail box at the farm, or in the
mail at Waverly, either by himself or some member of
his family: the defendant being unable to remember
whether he mailed it or gave it to some member of the
family to mail. It is also contended that the testimony
fails to disclose that any stamp was placed upon the
letter, or, as a matter of fact, that it was ever deposited
for carriage in the United States mail. We find that there
is mo necessity for determining the sufficiency of the
foundation for the infroduction of the contents of the
letter, for an examination of the record discloses that its
contents, as stated by the defendant, favored the plain-
tiff’s contention, and was of no assistance to the defense.
So far as we are able to ascertain from the bill of excep-
tions, the statement of the contents of the letter was as
follows: “Waverly, Neb., May —, 1906. Miss Kate Hinck-
ley, Lincoln, Neb. Dear Girl: I am enjoying the cool
fresh air of the country and am getting rested. I will
not. be in for a while, or very soon. C. D. Jewett.”

It thus appears that this evidence could not have been
prejudicial to the rights of the plaintiff. Indeed, the
familiar manner in which the defendant addressed her
might have caused the jury to believe that a promise of
marriage existed between them, and therefore it tended

33
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to support her theory of the case. It has been frequently
held that the reception of incompetent evidence where of
such character that it could not in any view of the case
be prejudicial to the rights of the complaining party,
affords no ground for a new trial. On this point it is
further contended by the plaintiff that the defendant,
without any proper foundation being laid therefor, testi-
fied to the contents of other letters he had written to her,
and that she had written to him. We have carefully read
the bill of exceptions and are unable to find any evidence
of the contents of any letters alleged to have passed be-
tween the parties other than the one above set forth, and
for the foregoing reasons, the plaintiff’s contention on this
point cannot be sustained. '

It is also contended that the court erred in excluding
the evidence of certain witnesses offered by the plaintiff to
the effect that it was the understanding in the community,
and in .the society in which the parties moved, that the
plaintiff was going back east to get married, and that such
was the general talk at the time she went from Lincoln
to visit her sister at Pontiac, Michigan. No authorities
are cited in support of this contention, and this evidence
-would seem to come under the general and well-known
rule excluding hearsay testimony.

It is also insisted that, from the beginning of the cross-
examination of the plaintiff to its conclusion, the rules
with reference to such an examination were violated by
counsel with the sanction of the court. We have carefully
read the evidence, and cannot agree with counsel upon
this proposition. The cross-examination seems to have
been conducted in an orderly and seemly manner, with-
out any attempt to humiliate or embarrass the plaintiff,
but with the view to bring out the truth in regard to the
relations which had existed between the parties to the.
action.

It is further claimed that the plaintiff, from the begin-
ning to the end of the trial, was subjected to constant in-
sults and humiliation at the hands of counsel for the
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defendant, and that her witnesses received no better treat-
ment, and therefore counsel for the defendant was guilty
of such improper conduct as would require us to grant
a new trial. We cannot agree with counsel upon this
point. On the other hand, it scems to us that counsel for
the defendant conducted himself in a seemly manner, and
that his treatment of the plaintiff and her witnesses is not
deserving of criticism. In fact, the trial appears to have
been conducted in an orderly and proper manner, and
this contention must therefore be overruled.

Plaintiff complains of the second paragraph of the
court’s instructions to the jury, which reads as follows:
“You are instructed that to constitute a contract to marry
there must be a meeting of the minds of the contracting
parties; that is, there must be an offer on the part of one
and an acceptance on the part of the other. Such con-
tract may be unspoken or unwritten, but enough must
appear to show that the minds of the parties met, and
fix the fact that the parties are to marry as clearly as if
put in formal words of offer and acceptance.” No author-
ities are cited in support of the plaintiff’s criticism upon
this instruction, and to our mind it fairly states the law
upon that point.

Error is also assigned for the giving of the sixth and
eighth paragraphs of the instructions. By the sixth in-
struction the jury were told, in substance, that the de-
fendant in his answer had made no allegations charging
the plaintiff with previous loose conduct; that, in the
absence of allegations to the contrary, the law presumes
the parties to a marriage contract have each satisfied
themselves in regard to the other’s character; that any
evidence upon this point should only be considered for the
purpose of determining the question as to whether or not
the parties entered into an agreement to marry. This
instruction is severely criticised by the plaintiff for the
reason that there was no evidence introduced on the trial
on which it could be based. Tt is true that the record
contains no evidence of meretricious conduet on the part
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of the plaintiff, but the defendant testified to certain
transactions from which the jury might assume that he
never promised to marry her, and it was proper for the
court to state to” the jury that such evidence could only
be considered for that purpose.

By the cighth instruction the jury were told that evi-
dence had been admitted from both the plaintiff and the
defendant showing their relationships and the facts and
circumstances concerning the same; that the evidence
bearing upon the question as to whether or not the plain-
tiff entertained other suitors and had relationships with
other men, during the time she claims to have been en-
gaged to the defendant, should only be considered by them
as bearing upon the question whether or not she then had
a marriage engagement with the defendant as alleged,
and it is insisted that there was no evidence upon which
to base this instruction. We do not so understand the
record. While it is not claimed that the plaintiff ever
had any meretricious relationships with other men, still
there is evidence in the record which tends to show that
she had other company, at least to some extent, and there-
fore the instruction was a proper one. In any event, it
cannot be claimed that either of these instructions could
in any manner prejudice the plaintiff’s rights.

Finaliy, it is contended that the plaintiff should have
been granted a new trial on account of accident and sur-
prise. It is argued that a litigant has a right to expect
that his adversary will not testify falsely concerning any
matter about which there is no room for an honest mis-
take, and it iz insisted that the defendant in this case
wilfully testified falsely, and that a new trial should be
granted for that reason. As we read the record, there is
very little conflict in the cvidence. The parties agreed
upon nearly everything which occurred during the time
that the defendant was paying his attentions to the plain-
tiff. The only real disagreement between them was upon
the main question as to whether or not the defendant ever
promised to marry the plaintiff. Upon this point it was
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to be expected that the parties would disagree, and by
his answer the defendant had given notice to the plaintiff
that he would testify that no promise of marriage ever
existed between them, and the fact that he did so testify
is no reason for granting a new trial. It seems clear that
this case was fairly tried; that it was conducted in a
seemly and orderly manner; that the only question in the
case was one for the determination of the jury, and that
question was fairly submitted to them, and under well-
established rules we are bound by their verdict.
The judgment of the district court is therefore

AFFIRMED.
FAWCETT, J., not sitting.

JosEPH KAVAN ET AL., APPELLEES, V. CITY OF SOUTH
OMAHA, APPELLANT.

Prep Aprm. 9, 1910. No. 15,989.

). Cities: STREET IMPROVEMENTS: DAMAGES. Where two contiguous
city lots are used and treated by the owner as one property, in
estimating his damages occasioned by lowering the grade of an
adjoining street, the injury to the entire property should be con-
sidered on an appeal from the award of the board of appraisers,
notwithstanding the appraisers have included only one of such
lots in their report.

2. : : : APPEAL: WAIVER. Where a lot owner
takes an appeal from the award of the board of appraisers ap-
pointed to assess his damages occasioned by the grading of a
street adjacent to his city lots, he waives all objections as to the
invalidity or irregularity of the proceedings of the city council
in making the improvement of which he complains.

3. : : : Specrar Benerits. Under the provisions of
the South Omaha city charter, a lot owner is entitled to recover
the damages occasioned by the grading of a street in such a man-
ner as to lower it many feet below the natural surface of his lot;
and, in estimating the amount of his recovery, special benefits to
the property by reason of the improvement, if any, should be set
off ﬁgainst the damages he has sustained thereby.
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AprPEAL from the district court for Douglas county:
ABrapAM L. SUTTON, JUDGE. Reversed.

S. L. Winters, W. C. Lambert and J. J. Breen, for ap-
pellant.

A. H. Murdock and W. W. Slabaugh, contra.

BARNES, J.

This was an appeal to the district court for Douglas
county from the finding of the board of appraisers assess-
ing the damages to certain lots in the city of South Omaha,
caused by grading S street in said city. The appellant
in the district court, who will be called the plaintiff, had
judgment, and the city, hereafter called the defendant,
has brought the case here by appeal.

It appears that in the year 1906 the city council of
South Omaha determined to bring S street, and the ap-
proaches thereto, to the grade established by an ordinance
of the city known as ordinance No. 370, and created a
district for that purpose extending from Eighteenth to
Twenty-fourth streets. Appraisers were appointed under
the provisions of section 8347, Ann. St. 1907, who quali-
fied, served notice on the property owners within the dis-
trict, met in pursuance of said notice, and made and filed
a written appraisement, setting forth their findings with
reference to the amount of damages, with the city clerk,
which was duly presented to, and confirmed by, the city
council.

The plaintiff, Joseph Kavan, is the owner of lots 23
and 24, block 6, Brown Park addition to the city of South
Omaha, situated at the southeast corner of the intersec-
tion of 8 and Twenty-third streets; S street running east
and west, and Twenty-third north and south. Lot 24 abuts
on S street, and both lots 23 and 24 face Twenty-third
street. It appears that the appraisers in making their
report found no damage as to lot 24, and made no finding
whatever as to lot 23. The plaintiff, being dissatisfied
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with the report, obtained a transcript of the proceedings,
filed his bond, and perfected an appeal to the district court
from the award complained of. After perfecting his ap-
peal the street was brought to grade, and the plaintiff filed
an amended petition setting forth that fact. He also al-
leged therein that ordinance No. 370, providing for the
grading of the street in question, was not legally passed,
and that the grading was therefore done without authority
or jurisdiction on the part of the city, and this allegation
is denied by the defendant.

It further appears that at the time South Omaha was
incorporated as a village the plaintiff bought lots 23 and
24 above described; that shortly after he purchased them
he erected eight small cottages on the two lots, and made
other improvements, as alleged in his petition. It appears
that up to that time the city had never in any manner
worked the street in question, or assumed any jurisdiction
over it. Plaintiff’s houses were the first ones built in the
addition, and at the time they were constructed the corner
lot was some 2} feet above the street as now graded, while
on the opposite side of the same street it was from 12 to
14 feet above the present grade. That when plaintiff
made his improvements he did so with reference to the
natural surface of the ground immediately south of, and
on the same side of, the street; that at that time the street
was not traveled or used at all. The plaintiff alleged in
his petition that he and one Matilda Palik were the owners
of the property, and had been for 18 years or more. There-
after such proceedings were had that the action as to
plaintiff Palik was dismissed, and the trial was conduected
solely with reference to the rights of the plaintiff Kavan.
Plaintiff alleged, and introduced evidence tending to show,
that the lots in question were used together as one tract
or a single lot, and the jury were allowed to consider the
damages to both lots, and returned a verdict accordingly.

Defendant’s first contention is that the district court
had no jurisdiction to determine the damages, if any,
which had accrued to lot 23 by reason of the improvement,
















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































