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O’Connor v. Timmermann,

JoHN J. O’CONNOR, APPELLEE, V. JOHN TIMMERMANN,
APPELLANT.

Fiep NovEMBER 19, 1909. No. 15,815,

Landlord and Tenant: LEASE: FORFEITURE. The leniency of a landlord
in not insisting upon prompt payment of rent when due does not
constitute a waiver of his right to a forfeiture of the lease for
nonpayment of rent.

APPEAL from the district court for Sarpy county:
Howarp KeENNEDY, JUDGE. Affirmed.

Charles W. Hualler and James T. Begley, for appellant.
J. J. O°Connor, I. J. Dunn and A. E. Langdon, contra.

LETTON, J.

This is an action of forcible detainer to recover pos-
session of 280 acres of land. The original written lease
was made for five years, ending March 1, 1905. With the
exception of the first year, as to which it was agreed the
rent should be $750, the stipulated rent was $800 a year,
payable $400 upon March 1 and §400 upon September 1,
annually. At the expiration of the lease it was agreed
that defendant should hold over as under the old lease.
There is no dispute but that during the whole seven years
the tenant never paid his rent promptly at the time due,
and never paid the amount that he actually agreed to pay
by the terms of the lease. A large amoant was due at the -
end of the five-year term. ‘ '

Perhaps the theory of the defense is best stated in the
language of counsel: “That the verdict and judgment are
against the weight of the evidence and contrary to law,
chiefly for the reason that O’Connor by a long course of
dealings with Timmermann lulled him into a feeling of
security and repose, and made him believe that failure
to make prompt payment of rentals would not cause a
forfeiture of his lease, and said O’Connor could not with-
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out notice as to the future maintain a forfeiture.” It is
further contended that credit should have been allowed
by the court for the flooded lands, the new lease being
made on that basis, and that, if this were done, there
would be nothing due. The real defense seems to be that
the plaintiff agreed that, because about 150 acres of the
land were flooded for a number of years, the rent should
be reduced. The evidence fails to show any definite
agreement of this nature. Moreover, we think this defense
cannot be considered in this case, since, whatever may
be the actual amount due under the contract, it is evi-
dent that at least $500 was long past due at the time the
notice to quit was served. In a letter dated February 11,
1907, defendant paid $45, and promised to pay $500 more
on the rent, which he never did. The defendant at that
time was more than $500 in arrears by his own admis-
sion. If the leniency of a landlord in not insisting upon
the strict payment of rent according to the terms of a
lease would be a defense to an action to recover pos-
session of the premises, then, indeed, the lot of a tenant
might often be a hard one, since for their own protection
landlords would insist upon strict compliance with the
contract.

Defendant cites the case of Hukill v. Myers, 36 W. Va.
639, 15 S. E. 151, as sustaining his position, but we think
it is not applicable. That was.an action in equity to
enjoin subsequent lessees from interfering with a tenant
in possession, and for specific performance of the lease
by the lessor. The tenant had been paying rent, but not
within the time required by the lease. Upon the theory
that by reason of nonpayment the lease was forfeited, the
landlord without acquiring possession or declaring a for-
feiture made a second lease under which the defendant
lessees sought to take possession. Relief was given, but
the power of the court to extend relief to the tenant was
placed upon the ground that it was a court of equity,
which was founded “to relieve against the hardness of
courts of common law, and notably to relieve against
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forfeiture, even where it clearly exists.” The cases are
not parallel. The evidence shows O’Connor had been
demanding payment, and accepting such sums as the
tenant was willing and able to pay. When the accumu-
lation of arrears became too great, he requested the ten-
ant to come in and have a settlement. Upon his failure
to do this, he began this action under the provisions of
section 1020 of the code, which provides that the action
will lie against tenants holding over their terms, and that
“a tenant shall be deemed to be holding over his term
whenever he has failed, neglected, or refused to pay the
rent or any part thereof when the same became due.”

It is further contended that the acceptance of pay-
ment of rent after September 1, 1906, constituted a
waiver of forfeiture. This cannot be so. The unpaid
rent constituted a debt owing from the tenant to the
landlord, and the acceptance of money owing upon this
debt, in the absence of any agreement or conditions
whereby the landlord agreed to waive the forfeiture and
reinstate the tenancy, could not affect his right to re-
cover possession. A somewhat similar case is Coclhran v.
Philadelphia Mortgage & Trust Co., 70 Neb. 100, where a
tenant long in arrears attempted té compel the landlord
to waive the forfeiture by sending a check in payment of
present rent, except that in the present case no attempt
was made by the tenant to evade the forfeiture.

The question of the right of defendant to a reduction
of the amount of the rent on account of floods can be
determined if an action is brought to recover upon the
unpaid rent. It is immaterial here, because there is no
claim that any portion of the rent for 1906 had ever been
paid.

There is no evidence that by the plaintiff’s leniency the
defendant has been put in any worse position than he
would have been in had strict performance on his part
been enforced. There is a class of cases holding that one
having the right to declare a forfeiture, who does not
declare it when le is entitled to do so, waives the right,
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but this rests upon the ground of estoppel. In such cases
the lessee has usually incurred large expenditures or
made valuable improvements believing that, by the land-
lord failing to assert the right of forfeiture after breach
of condition, it would not be asserted. This is not such
a case.

Under the law, no defense was established and the dis-
triet court properly directed a verdict for the plaintiff.
The judgment of the district court is

AFFIRMED.

GEORGE W. BERGE, APPELLEE, V. FRANK D. EAGER,
APPELLANT.

Frep Novemser 19, 1909. No. 15,818.

Fraud: FALSE REPRESENTATIONS. In an action to recover for fraud
and deceit in the sale of a newspaper plant and business wherein
it is alleged that the vendor falsely represented the newspaper
had a bona fide subscription list of 14,000 subsecribers, when in
truth it had mot to exceed 1,000, and that it was falsely repre-
gented that the net profits of the business were $5,000 per annum,
when in fact it was a losing business, held, that the numben
of subscribers to the paper and the amount of the business and
profits of the establishment were material considerations inducing
the purchase. Held, also, that the representations were such as
the buyer had a right to rely upon, the matters concerning which
they were made being peculiarly within the knowledge of the
seller.

APPEAL from the district court for Lanecaster county:
LincoLy FrosT, JUDGE. Affirmed.

Charles O. Whedon, for appellant.
George W. Berge, contra.

LETTON, J.

This is an action to recover damages for fraud and
deceit whereby it is alleged the plaintiff was induced to
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enter into a contract for the purchase of a certain news-
paper plant. An answer and reply were filed, and the
case submitted to a jury, which rendered a verdict in
favor of the plaintiff. After the return of the verdict
the defendant moved for judgment non obstante wvere-
dicto. This motion was overruled and judgment en-
tered upon the verdict, from which judgment the defend-
ant has appealed.

The only question before us is upon the motion and
whether or not the pleadings are sufficient to uphold the
verdict. The petition is by no means a model pleading.
Under its allegations the plaintiff seeks to recover dam-
ages for fraud in inducing him to enter into the contract.
He also seeks to recover on account of certain acts of de-
fendant which he alleges constitute a breach of the con-
tract, and these are combined in one cause of action. It
is also unnecessarily long and prolix, consisting of nearly
eight typewritten pages. Summarized, it pleads: (1)
That on the 6th day of April, 1905, defendant owned a
weekly newspaper, known as the “Nebraska Independ-
ent,” with a printing establishment, consisting of the
machinery, material and fixtures usually used in such
plants, and particularly described in exhibit B. (2) The
defendant had been in the business for ten years and was
fully acquainted with the value of the plant, newspaper
and subscription list; that these facts were peculiarly
within his knowledge, and not within the knowledge of
any one else. (3) That the plaintiff was inexperienced
in the business and had no knowledge of the value of
any of the items; that he had no means of ascer-
taining the value except as represented by the de-
fendant, and that he relied upon the defendant’s state-
ments. (4) That he so informed defendant; that de-
fendant then stated that the representations were based
upon his own knowledge, and he would warrant that the
property and business was of the value of $12,000; that
the physical property was valued $6,600, and the news-
paper and subscription list were worth $6,000; that the
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type, machinery and appliances were new and in good
condition; that the newspaper had a bona fide circulation
and subscription list of 15,000 names; that the subscrip-
tion list and other names in the office were not in the
hands of any other persons, and that the list then ex-
hibited and furnished by defendant was the only copy
in existence; that the business had yielded a net profit of
$5,000 a year. (5) That the plaintiff believed these rep-
resentations and relied upon them, and that while plain-
tiff was considering the purchase defendant reduced the
price to $11,500, and reduced the number of names in the
subscription list to 14,000, again representing that this
was a bona fide subscription list in every respect, and
that all the persons represented by said list were bona
fide subscribers to the paper; that plaintiff, relying upon
all of defendant’s representations, closed the deal and paid
defendant $11,500 for the property. The sixth paragraph
specifically and at great length negatives the representa-
tions alleged, and pleads their falsity, and the petition
ends with allegations of damage and prayer for recovery.

The answer admits the execution of the contracts and
the payment of $11,500 for the property, and denies any
false representations whatever. It further alleges that
shortly prior to the 6th of April, 1905, the plaintiff en-
tered upon an investigation of the books of the business
and of the subscription list; that on the 6th of April, by
agreement, he took possession of all the property for the
purpose of investigation and examination; that he
selected one Watkins, a practical and experienced news-
paper man, for that purpose, and that Watkins was placed
in possession and control of the office and business be-
tween the 6th and 18th days of April; that during this
time all mail for the newspaper was delivered to the
plaintiff, who had possession and control of the property,
except the editing and publishing of the paper; that on
the 15th of April plaintiff stated he had about concluded
not to purchase unless defendant would make a reduc-
tion; that negotiations continued during the day, and
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defendant finally agreed to sell the property for $11,500;
that plaintiff was afforded every opportunity to acquaint
himself with the value and extent of the samne and of the
subscription list, and is now estopped to recover any-
thing from the defendant.

In reply, the plaintiff denies that either by himself or
by his agent he entered upon an investigation of the books,
subscription list and property; avers that he told de-
fendant he would have to rely entirely upon his repre-
sentations and statements; denies that Lie placed Watkins
in charge of the plant for the purpose of examining the
property; and alleges that Watkins was present in the
office of the newspaper with the defendant for the purpose
of learning something about the way of running the
newspaper and printing plant, so that he would be able
to conduct the business. He denies that he complained
of the condition or value of the property on April 15, and
says that he knew nothing about the value or condition
of the property until in May, 1905, and that as soon as
he discovered the fraud he demanded that the plaintiff
either take the property back and refund the purchase
money or pay the damages he had sustained.

The first point made by defendant is that the pleadings
do not contain the statement of any fact which affords a
basis of an action for fraud and deceit. A large portion
of his brief is devoted to a discussion of the proposition
that the false representations of the value of the property
charged to have been made are not sufficient to support a
verdict for deceit. While admitting that it is a general
rule, which, however, has many exceptions, that a state-
ment by a vendor of the value of the article he is selling
is usually held to be merely the expression of an opinion,
“dealer’s talk,” and not the representation of a fact upon
which an action for fraud and deceit might be founded,
we believe it unnecessary to consider this point. We will
also accept as sound the further proposition that a fraud-
ulent representation must be of a material fact, and that
injury must result in order to recover. Tested by these
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canons, let us see whether the petition contains any di-
rect and specific statements of fact upon which, if made
as alleged, the vendee was entitled to rely, and the truth
or falsity of which statements of fact he was not then in
a position to know or readily ascertain, and as to which
he would be compelled to rely upon defendant’s represen-
tations.

The first direct statement of fact as to which it was im-
possible that the plaintiff could acquire any definite and
certain knowledge as to its truth or falsity within the
time allowed is “that said weekly newspaper had a bona
fide circulation and subscription list of 15,000 names.”
The direct representation of this as a fact is alleged, and
it is further alleged that “the defendant wilfully and
fraudulently put on said subscription list, prior to said
sale to this plaintiff, thousands of names which were not
bona fide subscribers and who had not in any way sub-
scribed for said paper.” The fact of whether or not the
newspaper had 15,000 bona fide subscribers or whether
in truth or in fact it only had 1,000 paying subscribers
was one of great importance and of much moment in
determining whether the publication was or would be in
the future a profitable enterprise or whether it was worth
the price. The income depended largely on the number
of bona fide paying subscribers, and, while in the future
the patronage might be withdrawn, a bona fide list of
14,000 or 15,000 subscribers would be an asset of great
value. From its very nature, its genuineness could not
be readily ascertained. It was peculiarly within the de-
fendant’s knowledge, and, if the representation was
false, it would be an actionable deceit.

Another direct representation pleaded is that the sub-
scription list furnished to plaintiff by the defendant was
the only copy in existence; that this list and all other
names in the office were not in the hands of any other
person or persons; and it is charged that the defendant
himself had retained a copy of the list and other names
as well, and that copies had been taken by other persons
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with the knowledge and consent of defendant and were in
the hands of other publishers. It is also charged that by
reason of this fact another publisher, who had one of
these copies, was enabled to circulate an article injurious
to plaintiff among the subscribers to the paper. The fact
that a rival publisher had a copy of the list might ma-
terially affect the value of the business and might entitle
plaintiff to recover damages to the extent that he might
prove he suffered pecuniary loss in consequence. If he
had known of this fact before the purchase, it might, and
probably would, have had the effect to make him decline
to buy. If made, we think it was a material representa-
tion.

Amnother direct representation set forth is “that said
printing and newspaper business had yielded the defend-
ant a net profit of $5,000 a year.” This is a fact which
was peculiarly within the knowledge of the vendor, and
could not be within the knowledge of the vendee, unless
true and accurate books of account had been kept for
some years previous to the sale, and sufficient opportunity
afforded to the vendee to 'investigate and determine
whether such was the fact.

It is also alleged “that the business had not yielded a
profit to the defendant of $5,000, or any other sum, a
year, but was a losing business when defendant sold it
to plaintiff.” A’ direct representation and warranty, as
the petition pleads was made, that a certain business pro-
duced a net amount of profit per annum is a direct al-
legation of a fact, upon which a vendor has the right to
rely, and which, if false, will support an action for deceit.
Harvey v. Smith, 17 Ind. 272, is a case very similar to
this. It concerned the sale of a newspaper plant and
business, and the plaintiff counted upon false represen-
tations as to the volume of the subscription list and the
profits of the business. The court held that the number
of subscribers to the paper and the amount of the busi-
ness and profits of the establishment were material con-
siderations inducing the purchase, and that the represen-
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tations were such as the buyer had a.right to rely upon,
the matters concerning which they were made being
peculiarly within the knowledge of the seller. To the
same effect as to the principles involved are Foley w.
Holtry, 43 Neb. 133; McKibbin v. Day, T1 Neb. 280;
Olcott v. Bolton, 50 Neb. 779; Handy v. Waldron, 18 R.
1. 567, 49 Am. St. Rep. 794 ; Clark v. Ralls, 24 N. W, (Ia.)
567.

Aside from the denial of the allegations of the petition,
the answer and reply present the issue of whether or not
the plaintiff made, or was permitted to make, such inde-
pendent investigation of the facts with reference to the
property and subscription list that he should be held to
have relied upon this investigation instead of upon the
representations, if any, made to him by the defendant.
As to this issue, if the proofs supported plaintiff’s posi-
tion, the pleadings would sustain a verdict, if the jury
also found the facts stated in the petition to be true. The
evidence is not before us, but we are entitled to presume
that it conformed to the issues made. This presumption
being indulged in, we think the petition pleaded a number
of direct representations of fact affecting the value of the
property sold, which representations, if false in the par-
ticulars alleged, would justify and uphold an action for
damages.

For these reasons, the judgment of the district court is

AFFIRMED.

BN TROUSIL, APPELLEE, V. JOSEPH W. BAYER, APPELLANT.
Frep NovenMBer 19, 1909. No. 15,834.

1. Assault and Battery: Damaces: PLeapineg. In a civil action for
assault and battery, it is unnecessary to specifically allege such
damages as are necessary and usual consequences of the act com-
plained of.

2. : : . In such a case, recovery may be had for
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all such damages as are shown to have necessarily followed the
act from the time of the wrongful act to the time of trial, upon
a general plea of the wrongful act of the defendant and the per-
sonal injury of the plaintiff.

APPEAL from the district court for Saline county :
LESuIE G. HUrD, JUDGE. Affirmed.

M. H. Fleming and Hastings & Ireland, for appellant.

Hall, Woods & Pound and Bartos & Bartos, contra.

Lerron, J.

This is an action to recover damages for assault and
battery. Verdict and judgment for plaintiff for $200, and
defendant appeals. The principal errors assigned by the
defendant are that the damages are excessive, and that
the verdict is not sustained by the evidence, and was the
result of passion and prejudice.

The evidence shows that the plaintiff, who was a young
farmer about 22 years old, was quite severely injured by
reason of the assault. The physician who was called to
attend him upon the day of the assault testified that the
young man was delirious when he arrived at his home:
that both eyes were blacked ; that his nose was bloody and
the bones crushed, and that there was a swollen and
bloody place upon his head. There is other evidence as to
the severity of the injuries, which, together with that of
the physician, was sufficient to sustain a much larger
verdict. As to the evidence not being sufficient to sup-
port the verdict generally, it is enough to say that, while
it was conflicting in its nature, and while it was impos-
sible for all the facts testified to by the witnesses to be
true, still, if the jury believed the plaintiff’s witnesses,
there is no lack of evidence to support the verdict, and it
bears no appearance of being the result of anything but
careful consideration of the testimony.

It is next contended that the allegations in the petition
are such that the plaintiff is not entitled to recover ex-
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cept for damages which he suffered before the beginning
of the action, and that evidence as to his condition after-
wards is not within the issues, and was erroneously ad-
mitted. The assault was committed upon the 18th of
May, 1907, and the petition was filed upon the 29th of
May, 1907. The allegation of the petition in this respect,
after setting out the assault and battery in detail, is
“that by reason of said assault plaintiff became sick and
continued so for a week, and is likely to continue so sick
to be for some time to come.” Under the allegations in the
petition, we think that it was entirely competent for the
plaintiff to prove the extent of his injuries and the extent
of the physical disability which resulted from the assault
and battery. The present injury suffered with all the
consequences which directly ensued therefrom constituted
a single cause of action, and the plaintiff was entitled to
prove the same up to the time of the trial. The petition,
while inartistically drawn, is sufficient to allow such re-
covery. The petition in Harshman v. Rose, 50 Neb. 113,
had a greater paucity of allegation than the petition in
this case, and it was held sufficient to admit evidence of
plaintiff’s condition up to the time of trial. In an action
for assault and battery, special allegations are unneces-
sary where such damages only are sued for as are neces-
sary or usual consequences of the act complained of. 3
Cye. 1082. The cases cited by plaintiff are none of them
applicable to a cause of action for personal injury.

Defendant also complains of the refusal of the court
to admit testimony as to specific acts of the plaintiff for
the purpose of proving that he was of a quarrelsome and
contentious disposition. But proof of this pature must
be as to general reputation, and not as to specific acts.
Golder v. Lund, 50 Neb. 867. '

The form of the judgment is also complained of, since
it permits the plaintiff to recover from the defendant “the
sum of $200 and interest and costs of suit.” While it was
unnecessary for the court to render judgment for interest,

31
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the statute providing that interest shall be paid upon
judgments, it could in nowise harm the defendant.

A large number of objections were also made to the
form and substance of certain questions asked plaintiff
upon his examination in chief. Possibly it would not
Liave been error to have sustained the objections to some
of these questions, but, as to the greater number of them,
we find no error in admitting the testimony. As to the
others, while the evidence was perhaps immaterial, we
find nothing prejudicial to the defendant.

After considering the whole testimony, we are inclined
to think that the appellant ought to thank the jury for
letting him off so easily, if they believed the testimony of
plaintiff’s witnesses. The judgment of the district court
is

AFFIRMED.

.

JoHEN L. CHAN ET AL., APPELLEES, V. CITY OF SOUTH
OMAHA, ET AL., APPELLANTS,

Frep NoveMmBER 19, 1909. No. 15,809.

1. Cities: REPAVEMENT: REMONSTRANCE: “OWNER.” An executor or an
administrator in the possession of and exercising complete con-
trol over the real property of his decedent, if his authority to re-
monstrate is not challenged by the heirs or devisees of said
decedent, is an owner of such real estate within the meaning of
the statute authorizing the owners of 50 per cent. of the foot
frontage of real estate subject to special assessments within an
improvement district by remonstrating to deprive the city council
of power to repave the streets within said district at the expense
of the real estate situated therein.

2. : : : . A guardian in like control of the
rea.l estate of his ward, is also an owner within the meaning of
gaid statute. So, also, the surviving spouse of the owner of a
homestead and a tenant in common are owners.

3. : : : SIGNATURE OF CORPORATION. The name of a
corporate owner of real estate subject to such an assessment may
lawfully be affixed by the president thereof to such a remon-
strance.
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4. : . : . S1GNING BY INiTIAL. Names signed by ini-
tial which identify the remonstrant by reference to the property
owned by the signer should also be received, where objection is
not made by the council to the fact that the first name is not
signed in full.

AprrrAL from the district court for Douglas county:
Howarp KENNEDY, JUDGE. Affirmed.

W. Q. Lambert and S. L. Winters, for appellants.

A. H. Murdock and BE. T. Farnsworth, contra.

Roor, J.

This is an action to cancel special assessments levied
upon plaintiffs’ real estate in South Omaha for the pur-
pose of defraying three-fifths of the expense incurred in
repaving a part of Twenty-fourth street in said city.
Plaintiffs prevailed, and defendants appeal.

The tax was assessed in 1905. In 1903 the legislature
by chapter 17, laws 1903, authorized the city of South
Omaha to issue bonds to pay for improving street inter-
sections and such parts of streets and alleys as are not
subject to special assessments but are within improve-
ment districts. In 1905 the city charter was so amended
that streets might be repaved upon the city’s initiative,
and provided: “No repavement, as herein provided, shall
be ordered or made if a remonstrance against the making
of the same is filed with the city clerk during the time the
ordinance declaring the necessity therefor is pending,
which remonstrance shall be signed by the owners of fifty
per cent. at least of the foot frontage on the street, or the
part thereof to be repaved as the case may be.” Laws
1905, ch. 20, sec. 110, subd. XVI. A remonstrance pur-
porting to represent more than 50 per cent. of the foot
frontage in said district was filed July 10, 1905, and sub-
mitted by the council to the city engineer and the city
attorney. The record does not show that the remonstrants
were given a hearing on their objections, nor that they
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were afforded any opportunity to establish their claim of
ownership to the tracts and lots of land represented by
them. The city attorney and the city engineer, on the
third day after the objections were filed, reported to th«
council that a frontage of only 5,180 feet was represented
by the remonstrance, but in nowise indicated the names
rejected. The remonstrance does not scem to have heen
formally overruled, but from thenceforward was ignored.
The statute does not provide that a hearing shall be
given the remonstrants if their right to remonstrate or
the sufficiency of their number is questioned, so that,
whenever the sufficiency of the remonstrance is questioned
in court, the fact should be determined without reference
to the action of the city officials. The district court
found that the owners of 50 per cent. of the foot frontage
in said district had remonstrated against the repavement
of the street, and that the city council was without juris-
diction to levy the assessments in suit.

1. It appears from the stipulations in the bill of ex-
ceptions that the total foot frontage of the district re-
paved is 2,121.3 feet, and that the United States govern-
ment is the owner of 130 feet thereof. The 130 feet
should be deducted from the entire frontage, leaving
1,991.3 feet. Armstrong v. Ogden City, 12 Utah, 476;
Herman v. City of Omaha, 75 Neb. 489. Defendants ad-
mit that all of the signatures to the remonstrance are
genuine, and that many of the remonstrants owned the
real estate described opposite their names. The issue,
therefore, is whether in July, 1905, certain signers of the
remonstrance owned lots or parts of lots fronting on
twenty-fourth street in said paving district.

2. Tt seems that John J. Joslin died prior to 1905, the .
owner of certain lots aggregating 630 feet frontage in
said district. By his last will and testament, which has
been duly probated in Douglas county, the testator nom-
‘inated Suviah Joslin and Charles S. Joslin as executrix
and executor thereof, and authorized them to sell all of
his real estate not specifically devised. He made specific
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devises of real estate other than the South Omaha prop-
erty, created various trusts, authorized his executors to
complete improvements on his South Omaha property,
and devised the residue of his estate in equal shares to
said Suviah Joslin, Charles S. Joslin and one other per-
son. The estate had not been settled in 1905, but all of
its assets were in the possession of the executrix and ex-
ecutor, who signed the remonstrance. The remonstrants
were owners within the meaning of the statute, supra.
Portsmouth Savings Bank v. City of Omaha, 67 Neb. 50.
Complaint is made that the executrix signs as to certain
lots and the executor for the remaining tracts owned by
the estate and included in the district, and it is argued
that each representative of the estate should have signed
the protest as to all of said lots. While it may be neces-
sary for the representatives to act jointly to convey the
real estate, a remonstrance signed by either representa-
tive for the purpose of protecting the estate is valid.
The respective administrators of the Akofer, Crowell
and Eggers estates and the executrix of the last will and
testament of William Schmeling, deceased, signed said
remonstrance. In each instance the decedent at the time
of his demise owned real estate fronting on Twenty-fourth
street within said district. In each case the remonstrator
was in possession of and managing the estate of his or
her decedent. Mrs. Schmeling owned one-third of the
real estate represented by her remonstrance, and Mrs.
Eggers, Mrs. Akofer and Mrs. Schmeling, respectively,
occupied as a home for herself and children the lots rep-
resented by her remonstrance, and had so occupied the
property preceding the  death of her decedent. Mrs.
Eggers was also guardian for her infant children. No
one disputed the right of any one of said remonstrants to
represent the property of the estate, and, under the cir-
cumstances, the remonstrant was an owner within the
meaning of the statute. The word owner has no technical
meaning, but its definition will contract or expand ac-
cording to the subject matter to which it is applied. A
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moment’s reflection will recall that in the criminal law
.2 mere bailee may be the owner of personal property,
that the same rule holds good in replevin and trover, and
that in condemnation proceedings all persons having any
interest, estate or easement by way of lien, charge or in-
cumbrance in the property to be taken is an owner thereof.
Many examples may be found hy an examination of 6
Words and Phrases, p. 5135 et seq. In Allen . City of
Portland, 35 Or, 420, and Los Angcles Lighting Co. v. City
of Los Angeles, 106 Cal. 156, it is held that an executor, a
guardian or a tenant in common is the owner of land
within the meaning of the statute granting owners power
identical with that conferred by the Nebraska statute,
supra. See, also, Morey v. City of Duluth, 75 Minn. 221.
It may be that, if the heir, devisee or other person en-
titled to the fee of the lots had denied the right of the
remonstrant to represent the estate, the city council
would have been justified in rejecting the signatures. The
record affirmatively discloses that the authority of the
remonstrants was not questioned by any other owner of
the property represented by the signers.

We have not lost sight of the cases holding that an
administrator or an executor not vested with title to the
real estate of his testator is not an owner thereof within
the meaning of the statutes directing city authorities to
make improvements and levy special assessments to de-
fray the cost thereof upon abutting lots, whenever a cer-
tain percentage of such owners petition the authorities
to so act. There is sound reason for relaxing the defini-
tion in the foriner and restricting it in the latter instance.
In Nebraska, an executor, unless authorized by his testa-
tor’s will, an administrator or a guardian, cannot sell,
convey or in any manner incumber the estate which he
represents, except in conformity with an order of court
made in proceedings provided therefor by statute, but it
is his duty to exert himself under all circumstances to
protect and conserve the estate within his possession or
under his control. A cotenant also has authority to pro-
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tect the property which he holds for the benefit of all of
the persons interested therein. In some instances the
executor or administrator merely added his title to his
signature, and in other cases representutives signed with-
out descriptive or qualifying words other than a refer-
ence to the property they were assuming to represent. It
is insisted that the quality of those acts is individual, and
not representative. Allen v. City of Portland, 35 Or. 420,
is cited in support of the argument. In that case a title
was rejected as surplusage and a signature upheld be-
cause the remonstrant owned the land in his individual
capacity. And we are of opinion that, if a remonstrant
is an owner of real estate in any sense of the word, aned
no other person claiming to own the identical property
challenges the remonstrant’s authority to represent said
real estate, the municipal authorities cannot lawfully
reject the signature for the sole reason that technical
words of description are not grammatically included in
the signature. ’
3. The signature of 8. Ritchie by his attorney in fact,
A. S. Ritchie, should be counted. Ritchie's power of at-
torney was not recorded at the time the remonstrance was
signed, but it had been executed, and authorized the at-
torney to manage the real estate, lease it, collect rents
and remove tenants. The principal never repudiated the
act of his attorney, and the city council could not usurp
the prerogative of the landowner. .
4. Objection is made to the signature of K. Tombrink
and of H. Tombrink, each for 60 feet frontage in said
district. The litigants have stipulated that Herman
Tombrink owned lot 6, block 61, and Katie Tombrink lot
4, block 23. The remonstrance is signed K. Tombrink and
H. Tombrink. Mrs. Tombrink testified that she told her
husband to sign her name to said remonstrance for her,
and that he did so in her presence. The fact that he signed
for himself by his initial only ought not to defeat his re-
monstrance. The signatures are genuine. Each signer is
identified in the remonstrance as the owner of a definite
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lot or a certain tract of land in the improvement district.
No objection seems to have been made that signing by
initial did not amount to a legal signature. We think,
therefore, that Tombrink’s signature should be counted.
For the same reasons, the signatures of Peterson, Heafey,
Gay, Fisher and McCreary should be counted. Jacob
Levy, who signed as J. Levy, was a witness in the case,
and testified to signing the remoustrance.

5. Certain property in the district is owned by the
Fowler-Cowles Mortgage Company, a corporation, and
its name was attached to the remonstrance by its presi-
dent. All of the corporate stock was tlien, and still is,
owned by the president and his wife. A nominal board
of directors was in existence; but the president had pos-
session and control of the property. The board of direc-
tors did not authorize the signature; but the stockholders
all assented thereto, and have never repudiated this act
of the president. The signature was sufficient to warn
the city council that the owner of that property was
objecting to the repavement.

We also count the signature of C. A. Birney. The testi-
mony of the witness Wilcox, taken altogether, and un-
contradicted as it is, establishes that Birney owned the
property he purported to represent in the remonstrance.
The signatures of HHoney and Chandler, tenants in com-
mon, have been counted for but 60 feet, being lot 6, block
78. John Carroll’s signature is counted. The deed dated
July 6, conveying his property, was not delivered until
August, subsequent to the enactment of the repavement
ordinance. We have not counted the signatures of Row-
. ley, Rudersdorf, Huberman, I'rank Wallace or Darling
& Sons, nor included the frontage they claimed to rep-
resent. ’

A careful examination of the evidence, assisted by the
arguments and briefs of counsel for both sides, convinces
us that the proof establishes that the owners of 1,585.3
feet of frontage within the improvement district remon-
strated against the repavement thereof, and that the
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remonstrance has an excess of 589 feet over the amount
required by statute to divest the council of authority to
make that improvement at the expense of said property
owners,
The judgment of the district court therefore is right,
and is
AFFIRMED.

[BANK OF ALMA, APPELLANT, V. DAvID N. HAMILTON ET
AL., APPELLEES,

Frmep Novemser 19, 1909. No. 15,836.

1. Equity: Limrrations. If a litigant asks affirmative equitable relief,
he will be required to do justice himself with regard to any equity
arising out of the subject matter of the action in favor of his
adversary, and the statute of limitations is no bar to the imposi-
tion of such conditions.

2. Quieting Title: EvipENce. The evidence examined in the opinion,
and held to sustain the judgment.

APrEAL from the district court for Harlan county:
HARRY S. DUNGAN, JUDGE. Affirmed.

John Everson, W. 8. Morlan and J. G. Thompson, for
appellant,

G. Norberg and Gomer Thomas, contra.

Roor, J.

This is an action to quiet plaintiff’s title to a quarter
section of land in Harlan county. Defendant Hamilton
made a cross-demand for an accounting and prevailed.
Plaintiff appeals.

In 1895 Hamilton and a Mr. Gardner traded ccrtain
chattels to Mrs. Carpenter for the farm in question, and
she, by their direction, conveyed it to plaintiff’s cashier.
The land was subsequently transferred to plaintiff, and
by it sold to a Mr. Robinson, but a deed has not been
made to the purchaser. Plaintiff alleges that it has had
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adverse possession of the land for more than ten years
next preceding the commencement of fhis suit. Counsel
for plaintiff suggests in his briefs, and argued at the bar,
that the bank was a mortgagee in possession; that Hamil-
ton’s right to redeem accrued more than ten years before
this action was instituted and the statute of limitations
bars him from any relief. Plaintiff asks for affirmative
equitable relief and it should do equity as a condition
precedent to receiving any assistance from the court.
Kerr v. McCreary, 8¢ Neb. 315. The statute of limita-
tions does not deprive the court of power to impose those
conditions. Hobson v. Huwxtable, 79 Neb. 340.

Coming therefore to the merits of the case, the cashier -
testifies that he loaned Hamilton and Gardner $600 upon
the latter’s representation that it was to be used as boot
money to close up the trade with Mrs. Carpenter; that
title to the land was taken by the witness as secnurity for
the payment of that loan; that subsequently he loaned
the parties, for Hamilton’s exclusive benefit, $100; that
the notes have not been paid, but that Gardner, about
two years after the execution of the deed, orally renounced
all right to redeem the land. Hamilton did not partici-
pate in the negotiations which were carried on with plain-
tiff’s cashier by Gardner. Hamilton testifies that no money
was paid Mrs. Carpenter in the trade, but that Beddoe,
her agent and brother-in-law, received about %100 com-
mission; that the witness did not authorize Gardner to
borrow money from the bank or pledge Hamilton's inter-
est in the land. It is argued that the bank ought to re-
cover $700, with interest, because no one explicitly con-
tradicts the cashier’s testimony that that amount of -
money was loaned on the credit of the transfer from Mrs.
Carpenter. There is, however, evidence tending strongly
to corroborate Hamilton and weaken plaintiff’s evidence
on this point. In the first place, the $641 note is signed
by Gardner alone, whercas the bill for $106 bears the
signature of Gardner and Hamilton. At the time the
Carpenter deed was made there were unreleased chattel
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mortgages from Gardner to plaintiff and to its cashier,
aggregating $2,000, on file with the county clerk of Har-
lan county. Gardner and the cashier testified that the
former owed little, if anything, to the mortgagees, and
they were protecting Gardner’s property from seizure by
his creditors; but it is probable that Gardner did owe
those mortgagees considerable money at the time the deed
was made, and that the $641 note evidenced part of that
debt. No entries in the records of the bank or in the
private books of its cashier were produced to show that
anything was paid to Gardner or Hamilton about the
time the larger note was given. True, there is evidence
to the effect that mice had mutilated some of these
records; but the bank’s cashbooks for that period were
intact, and confessedly did not contain any evidence rele-
vant in this case. Gardner, an intimate friend and “one
time business associate of the cashier, testified for plain-
tiff, and states that he has forgotten all of the details of
the transaction. Carpenter and Beddoe were not pro-
duced, nor their testimony taken, and the evidence fairly
preponderates in favor of a finding that the woman was
not paid any cash consideration in the trade, nor her
agent more than $100, which is evidenced by the smaller
note. Finally, the bond for a deed was signed one day,
and acknowledged two days subsequent to the date of the
larger note. It was prepared by plaintiff’s vice-president,
a practicing attorney, and signed by the cashier. The
cashier testified that he always examined documents be-
fore signing them, and probably read the bond before
signing his name thereto, although he does not remember
the fact. Documents executed contemporaneous with a
transaction in dispute become landmarks by which to cor-
rect, adjust and supply the imperfections and uncertain-
ties of memory. They supply convincing evidence of con-
troverted facts and will be construed most strongly
against their author. Heart v. Ten Eyck, 2 Johns. Ch.
(N. Y.) *62; Miller v. Cotten, 5 Ga. 341; Thomas v. Paul,
87 Wis. 607; 1 Moore, [facts, sec. 11.
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Considering all of the evidence, the trial court was
justified in finding that Hamilton’s interest in the land
was not pledged for payment of the $600 note. The
amount found due him is $774.61. Counsel for plaintiff
assert that upon any theory of the case the judgment is
excessive, but fails to furnish dates and amounts from
which a computation should be made according to his
scheme, and does not make the calculation himself. It is
evident from the briefs that some allowance was made
the cashier for services rendered, and the record indicates
that Hamilton is not given credit for the use of the grass
land. It also appears from the evidence, although such
an issue was not presented by the pleadings, that each of
the notes is tainted by usury. If credit is given plain-
tiff for $700 with 10 per cent. simple interest thereon to
the date of the sale of the farm, for taxes paid with 10
per cent. interest thereon, and $5 a year for collecting
rents, and it is charged with $1,900, the net considera-
tion of said sale, there is a balance due Hamilton of
$694.45. If Hamilton’s share is not to be held for any
part of the $600 note, there is due him $840.52. He does
not ask to have the decree of the district co rt modified,
and plaintiff has no just cause for complaint,

The judgment of the district court is

AFFIRMED.

WILLIAM HENDERSON V. STATE OF NEBRASKA.
FrLep Novemper 19, 1909. No. 16,219,

1. Rape: EVIDENCE. In prosccutions for rape, where the defendant
testifies and unequivocally denies committing the offense, the tes-
timony of the prosecutrix as to the main fact must be corrobo-
rated to uphold a conviction.

In such a case, after the prosecutrix has testified
to a commission of the offense, it is competent to prove in cor
roboration of her testimony as to the main fact that, recently after
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the alleged outrage, she made complaint to those to whom a
statement of such an occurrence would naturally be made; but on
direct examination such testimony should be confined to the bare
fact that complaint was made, and details of the event, including
the identity of the person accused, are not proper subjects of in-
quiry, unless the complaint was a spontaneous unpremeditated
statement so closely connected with the act as to be part of the
res geste.

. INnsTrRUCTIONS. In the trial of a case for rape, it is error for
the court to inform the jury that such complaint is a corrobora-
ting circumstance, but the jury should be permitted to give it
such weight in that regard as to them may seem proper,

4. Cases Distinguished. Fitzgerald v. State, 718 Neb. 1, and Mott v.
State, 83 Neb. 226, distinguished.

Error to the district court for Grant county: JAMES
R. HANNA, JUDGE. Reversed.

W. A. Prince, for plaintiff in error.

William T. Thompson, Attorney General, and George
W. Ayres, contra.

Roor, J.

Plaintiff in error was convicted in the distriet court
for Grant county of the crime of rape, charged to have
been committed upon one Emma C. Biles, forcibly and
against her will. Henderson testified in his own behalf,
and admitted the fact of sexual intercourse, but stated
that it was with the woman’s consent. The woman made
complaint to her husband about 20 hours after the event,
and they were permitted, over defendant’s objections, to
testify to that fact. The court instructed the jury that,
unless the prosecutrix was corroborated upon material
points, they ought not to convict the defendant. Instruc-
tion numbered 12 was also given, and is as follows: “The
jury are instructed that, if you believe from the evidence
that the prosecuting witness told her husband of the as-
sault alleged to have been made on her, at the earliest
opportunity, then that is a corroborating circumstance
tending to sustain the truth of her statements,”
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Defendant urges that the court thereby invaded the
province of the jury, and that in no event could the prose-
cutrix by any act or statement of her own corroborate her
testimony as to the criminal act. Fitzgerald v. State, 78
Neb. 1, is cited by the defendant. In that case the de-
fendant was not arrested until after the prosecutrix gave
birth to an illegitimate child, and theretofore she. had
made no complaint. The only evidence purporting to
corroborate the prosecutrix was proof that about the time
she became pregnant she was frequently in defendant’s
company. It was properly held that a conviction could
not be sustained upon that state of facts because of the
lack of corroborative evidence. Mott v. State, 83 Neb.
226, is also cited. In that case the prosecutrix made no
complaint until in an advanced state of pregnancy. Upon
a consideration of all of the facts in that case, it will be
understood that the point now considered was not in-
volved. The gist of that decision is that the testimony
of the prosecutrix concerning independent collateral facts
will not be received in corroboration of her testimony
relative to the main fact. It was furthermore held that
the evidence was insufficient to sustain the verdict.

In Garrison v. People, 6 Neb. 274, we held that it was
not error for the court to refuse to instruct the jury that
it could not convict the defendant upon the unsupported
testimony of the prosecutrix. In Mathews v. State, 19
Neb. 330, the attention of the profession was drawn to the
fact that in Garrison v. People, supra, a bill of exceptions
of the evidence had not been preserved, and that it was not
intended in that case to hold that a conviction of rape
would be sustained upon the testimony of the prosecutrix,
if her sworn statements were disputed by other testimony,
and ‘“there were no marks upon her person or clothing
showing a recent struggle, or no complaint as soon after
the occurrence as an opportunity offered.” In M urphy v.
State, 15 Neb. 383, the prosccutrix testified that the de-
fendant, a colored man in her husband’s employ, came into
her room as she was packing a trunk, and ravished her.
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She made no complaint until after arriving in Burlington,
Iowa, the next day. It was held that it was for the jury,
in the light of explanatory evidence submitted by the
state, to say whether her complaint under all of the cir-
cumstances should be considered in correboration of the
main fact testified to by her. In Wood v. State, 46 Neb.
58, it was held that such testimony may be received in cor-
roboration of the main fact. So, also, in State v. Meyers,
46 Neb. 152, we held that such testimony may be received
" as corroborative, but not independent, evidence of the
main fact. This view of the law is fully sustained in a
discussion of the subject written by the lamented Maxwell,
for many years a member of this court. 32 Cent. Law dJ.
" 102. But, while the injured female is permitted to show
by her own testimony and that of others cognizant of the
fact that she made complaint, we do not think that the
details thereof, when not part of the res geste, should be
received on her direct examination or as part of the state’s
case in chief. In Oleson v. State, 11 Neb. 276, we ac-
cepted with approval Professor Greenleaf’s definition of
the law of this subject; that is to say, that the prosecutrix
may only be asked “whether she made complaint that such
an outrage had been perpetrated upon her, and to receive
only a simple yes or no.” In Wood v. State, supra, Judge
IRVINE, in his inimitable manner, discusses the philosophy
of the rule, and it may be said to be well established in
the jurisprudence of this state. It is possible that coun-
sel in their ardor may succeed in inducing the trial court
to permit the prosecutrix and those to whom she makes
her statement to give the details thereof, on the theory
that thereby they are simply testifying to her complaint,
but a discriminating examination of our decisions upon
that subject will instruct the student that, where the com-
plaint did not form part of the res gesie of the transac-
tion, the fact of the complaint, but not its details, may be
shown on direct examination in the state’s case in chief.
Regina v. Osborne, Car. & Mar. (Eng.) *622; Bray .
State, 131 Ala. 46; Thompson v. State, 38 Ind. 39; Stevens
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v. People, 158 T11. 111; State v. Daugherty, 63 Kan. 473;
Johnson v. Stute, 21 Tex. App. 368; State v. Niles, 47 Vt.
82; Brogy v. Commonicealth, 10 Grat. (Va.) 7225 Stephen
. v. State, 11 Ga. 225; Commonwealth v. Phillips, 162 Mass.
504. Of course, if the defendant desires to draw out the
facts on cross-examination of the witness, he may do so,
and in that event the ordinary rules governing the redirect
examination of witnesses will apply. The time that
elapsed between the alleged commission of the offense and
the making of the complaint will not, as a matter of law,
always control the admissibility of the testimony. State
v. Niles, supra; Murphy v. State, 15 Neb. 383.

Counsel for defendant cite Towa decisions, but they
have reference to a statute which provides that a defend-
ant cannot be convicted of rape unless the prosecutrix
“be corroborated by other evidence tending to connect the
defendant with the commission of the offense.” In the
application of that statute, the courts of our sister state
hold that the prosecutrix cannot by her own testimony
furnish that corroboration. Proving that the prosecutrix
has been ravished and establishing that a defendant is the
guilty man are very different propositions, and evidence
tending to corroborate one fact does not necessarily nor
logically confirm the other. We recognize the distinction,
and, in the absence of a statute on the subject, hold that
the unsupported testimony of the prosecutrix may be
sufficient to identify the guilty party if the commission
of the offense has first been established. Younger v. State,
80 Neb. 201. In Iowa it is held that evidence to the effect
that the prosecutrix did make complaint corroborates her
testimony concerning the main fact. State v. Peterson,
110 Ia. 647; State v. Carpenter, 124 Ia. 5; State v. Ral-
ston, 139 Ia. 44. In the instant case the fact that the
prosecutrix made complaint to her husband may or may
not tend to support her testimony that she had been
ravished, and the court should have permitted the jury
to say whether that fact corroborated her or not. The
jury should not have been told that testimony 4s corrobo-
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rative. The jury, with propriety, might have been told
that, if they found from the evidence that the prosecutrix
made timely complaint to her husband, they might con-
sider that fact in connection with the other facts and
circumstances established by the evidence, in ascertaining
whether the woman had been corroborated in her sworn
statement that she had been ravished. TFrom a considera-
tion of the authorities heretofore cited, it will also be
apparent that the state ought not to have been permitted
to prove by Mr. Biles, over defendant’s objections, the
details of the woman’s complaint. In Younger v. State,
80 Neb. 201, the statement made by the prosecutrix was
part of the res gesiw, and therefore not within the gen-
eral rule. As there must be a new trial of this case, we
refrain from commenting upon the evidence.

The judgment of the district court is reversed and the
cause remanded for further proceedings.

REVERSED.
LETTON, J., concurring.

I concur. I think it was error to give the fourteenth
instruction, which is identical with the one which was
given in Cardwell v. State, 60 Neb. 480, because, while
applicable to the facts in that case, it is not at all ap-
plicable to the facts in this.

Further, I am of the opinion that the evidence does not
sustain the verdict.

Fawcert, J., concurs.

32
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AMELIA 8. JOHNSON, APPELLEE, V. YWILLIAM DAHLE,
APPELLANT.

F1eEp NOVEMBER 1?, 1909. No. 15,798.

1. Bastards: EviDENCE. In a prosecution for bastardy, proof that de-
fendant promised to marry complainant, when informed of her
pregnancy, may be admitted to corroborate her testimony as to
paternity, where the promise was voluntarily made without ref-
erence to a compromise or settlement.

2. Appeal: ExcLusioN oFr WITNESSES: REVIEw. An order excusing a
witness without permitting him to testify for the reason that he
violated a rule excluding witnesses from the courtroom cannot
be reviewed in absence of an exception.

HArMLESS ERrROR. An order excusing a witness
without permitting him to testify for the reason that he violated
a rule excluding witnesses from the courtroom cannot be made
the basis of a reversal, where the record fails to show that ap-
pellant was prejudiced by the ruling.

: DiscrerioN oF CoURT. Whether complainant’s answer to a
question at a preliminary hearing in a bastardy case should be
read a second time to the jury in the district court, because mis-
stated by her counsel in his argument, is a matter for the de-
termination of the trial court, and its ruling thereon will only be
reversed for an abuse of discretion.

APPEAL from the district court for Polk county:
GEORGE F. CORCORAN, JUDGE. Affirmed.

John C. Martin and E. E. Stanton, for appellant.
King & Bittner and Mills, Mills & Beebe, contra.

Rosg, J.

This is an appeal by defendant from a judgment of filia-
tion directing him to pay $1,200 for the maintenance of
plaintiff’s child. Some question is raised as to the suffi-
ciency of the evidence, but it is ample in every respect to
justify the jury’s verdict of guilty.

At the trial plaintiff and her father were permitted to
testify that in their presence defendant was informed of
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plaintiff’s pregnancy, and that he confessed he was to
blame and offered to marry her, The admission of this
testimony is assigned as error, within the meaning of the
rule that a defendant’s rejected offer to compromise a
contemplated prosecution for bastardy by marrying com-
plainant is not admissible in evidence. Lisy ». Dufek, 50
Neb. 226; Robb v. Hewitt, 39 Neb. 217; Olson v. Peterson,
33 Neb. 358. In the present case there was no suit pend-
ing between the parties at the time the offer was made,
and plaintiff’s proofs indicated that no intention of a
purpose to bring one had been communicated to defend-
ant. -Plaintiff and her father stated there had been no
attempt on their part to make a compromise, and that the
admission of guilt and offer of marriage were voluntarily
made without threat or inducement. On the testimony as
it appears in the record the trial court was fully justified
in admitting proof of the proposal under the rule that
defendant’s promise to marry complainant, if voluntarily
made with knowledge of her pregnancy, but not as an
offer of compromise or settlement, may be received to cor-
roborate her testimony on the question of paternity.
Woodward v. Shaw, 18 Me. 304; Luney v. State, 109 Ala.
34. This assignment of error must therefore be over-
ruled.

At the beginning of the trial the court on the urgent
request of defendant adopted a peremptory rule for the
separation of witnesses on penalty of excluding from the
stand any one who should remain in the courtroom and
listen to testimony. In violation of this rule defendant
himself offered as a witness Art. A. Johnson. Objection
was made by plaintiff. The court enforced the rule and
would not permit the wituess to testify. This is also made
the basis of an assignment of error, but it cannot be con-
sidered for the reason the record fails to disclose an
exception to the order excusing the witness. Henning Lar-
sen was also offered as a witness on behalf of de-
fendant, but was excused on the same ground without
having been permitted to testify. There was an ex-
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ception to this ruling, which is likewise assigned as
error. The objection to the court’s holding is based
on the following circumstances as viewed from de-
fendant’s standpoint: Larsen had not been subpeenaed
as a witness, but was in the courtroom, heard part of
plaintiff’s testimony just before an evening adjournment.
and immediately thereafter notified defendant for the
first time of material facts at variance with statements
made by plaintiff in her testimony. Upon the opening of
court next morning these circumstances were disclosed
and Larsen was called as a witness. Defendant insists
he was not at fault and ought not to be deprived of the
benefit of Larsen’s testimony. The question thus pre-
sented requires a reference to some of the proofs. Plain-
tiff in corroborating her direct evidence testified that
defendant on the evening of October 6, 1906, took her to
Stromsburg, for the second time, to Dr. Flippin for the
purpose of procuring an abortion, and that defendant and
the physician tried to induce lher to submit to an opera-
tion for that purpose. When the court excused Larsen as
a witness without permitting him to testify, defendant
offered to prove by him that on the evening of October 6,
1906, shortly after 6 o’clock, Larsen drove with defendant
from the latter’s residence to the village of Clarks to at-
tend lodge, remained with defendant until 10 or 11 o’clock
and then drove home with him. There was no offer to
prove any other fact by Lursen. Plaintiff’s corroborating
testimony that defendant took her to a physician October
6, 1906, for the purpose stated had already been contra-
dicted by both defendant and Dr. Flippin. Defendant’s
criticism of the court’s ruling as stated in his brief is:
“The testimony offered and rejected directly impeached
the complainant as to her statements as to when and
where such attempt was made.” The testimony which
defendant thus intended to impeach in a civil suit related
to a mere corroborating circumstance, and not to the di-
rect, convincing evidence on which the verdict is based.
If the witness had been allowed to testify and the offered
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proof had been excluded in the regular course of exami-
nation, the rulings to that effect would not have required
a reversal on account of prejudice, when viewed in the
light of the entire record. It is therefore unnecessary to
determine whether the court erred in excusing the witness
Larsen without permitting him to testify.

Misconduct of counsel for plaintiff in the argument to
the jury and an erroneous ruling in reference thereto are
the remaining points. A controversy arose between op-
posing counsel with respect to a variance in plaintiff’s
testimony at the preliminary hearing before the county
court and at the trial in the district court. Defendant in-
sists that counsel for plaintiff misstated one of her an-
swers, and that the trial court refused to correct the mis-
statement or to have the testimony read to the jury. The
jury heard the testimony, including that reduced to writ-
ing by the county judge. While opposing counsel dis-
agreed, the record does not show that either the jury or
the court had any misapprehension as to what plaintiff
said at either hearing. The jury did not ask the court to
restate any of the evidence or to have any part of it read.
The trial court in its discretion was the judge of whether
either was necessary or proper, or whether both proposi-
tions should be ignored. It left the jury to their recollec-
tion of the testimony, and instructed them that on behalf
of defendant it was their duty to consider any variations
in plaintiff’s testimony before the county court and be-
fore the jury. The trial court did not correct any state-
ment of plaintiff’s counsel further than to refer the jury
to the evidence, and the record does not show any abuse
of discretion in that respect or in refusing to restate or
read the statement in dispute.

No prejudicial error appearing in the proceedings be-
low, the judgment is

AFFIRMED,

FAWCETT, J.
I think the evidence is W_hblly insufficient, and that the
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court erred in excluding the testimony of the witness
Larsen.

JuLius THIELE, APPELLANT, V. J. E. L. CAREY, APPELLEE.
Frep Novemser 19, 1909. No. 15,808,

1. Pleading: SurriciENCY, A petition disclosing by alleged facts that
defendant received a payment of purchase money on a land con- -
tract which was terminated under circumstances showing that in
justice and fairness the money ought to be returned to plaintiff
states a cause of action.

2. Limitation of Actions: AcTroN rorR MoONEY HAD AND RECEIVED. The
statute of limitations does not begin to run against an action for
money had and received, where the suit'is brought by a purchaser
of land for the sole purpose of recovering a payment thereon
under a contract violated by defendant, until the contract has
been terminated.

APPEAL from the district court for Cuming county:
GUY T. GRAVES, JUDGE. Reversed.

T. M. Franse, for appetfiant.
Moodie & Burke, contra.

RoOSE, J.

This is an action to recover back a payment of $50 on
the purchase price of 244 acres of land in Cuming county
under a petition containing allegations to the effect that
defendant agreed to convey the land to plaintiff for
$12,810 and subsequently repudiated the contract. De-
fendant demurred on the grounds that the petition does
not state facts sufficient to constitute a cause of action
and that the action is barred by the statute of limitations,
The district court sustained the demurrer on both grounds.
Plaintiff refused to plead further and the action was dis-
missed. This is an appeal by plaintiff,

The questions presented require an examination of the
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petition, which alleges, in substance, that on June 10,
1902, plaintiff by his agent, William Givens, purchased
from defendant 244 acres of land in Cuming county at
$52.50 an acre, and as a partial payment gave Givens a
$50 check for defendant, who cashed it and retained the
money with full knowledge that plaintiff was purchaser
and that Givens acted as plaintiff’s agent; that defendant
agreed to convey the land within a reasonable time and
to furnish an abstract showing good title, whereupon
plaintiff was to pay $12,760, the remainder of the purchase
price; that the check was indorsed by Givens, and that it
was in the following form: “West Point, Neb., June 10,
1902. Pay to the order of William Givens ($30) fifty and
00-100 dollars. J. Thiele. Part payment on land deal for
J. E. L. Carey land. Paid June 14, 1902. Nebraska State
Bank, West Point, Nebraska”; that upon the giving of
the check defendant gave a receipt as follows: “June 10,
1902. Reccived from William Givens $50 on farm for two
weeks. J. E. L. Carey. Witnessed by C. L. Stockman”’;
that plaintiff at all times has been and is now ready to
perform his part of the contract, and has at all times in-
sisted and now insists upon its performance; that the
failure to perform was and is exclusively the fault and
neglect of defendant; that plaintiff frequently, until the
commencement of the suit, demanded performance of the
contract, but defendant rescinded the same and refused
to perform; that on July 15, 1903, plaintiff and his agent
again demanded performance and the execution of a deed,
and that defendant then repudiated his agreement, re-
scinded the contract, and stated he would not be bound by
it and would never deed the property to plaintiff; that
at the time of making the contract defendant had no title
to a portion of the land, 160 acres in extent, having ac-
quired title thereto December 14, 1905, and conveyed the
same February 28, 1906, to Johann Brehmer for $8,574.15,
thereby divesting himself of the power to keep his agree-
ment. The prayer is for judgment for $50 and interest
from June 10, 1902.
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The holdings of the trial court that the petition is in-
sufficient and that the action is barred by the statute of
limitations lead to an inquiry into the nature of plain-
tiff’s cause of action, if one exists under the facts pleaded.
The petition does not state that plaintiff entered into
possession of the premises under his contract, and con-
sequently no question of surrendering possession is ma-
terial to the inquiry. It is clear the pleader did not at-
tempt to sue for damages for breach of contract. The
only relief sought is a recovery of the purchase money
paid and interest, the consideration for the payment hav-
ing failed. Plaintiff might have brought a suit on the
contract for a breach of its provisions, and might have
asked to recover the $50 payment as an item of damages.
Such a suit could have been brought as soon as vendor
refused to perform. Beck v. Staats, 80 Neb. 482. This,
however, he did not do. The petition nevertheless states
a cause of action, if the facts alleged bring plaintiff’s case
within the well-established rule that a party who has
made a payment of purchase money on a contract which
has been rescinded under circumstances entitling him to
a return of the amount paid may recover the same in an
action for money had and received. White v. Wood, 15
Ala. 358; Scott v. Wallick, 24 Ind. 124 ; Hunt v. Sanders,
1 A. K. Marsh, (Ky.) *552; Wright v. Dickinson, 67
Mich. 580; Davis v. Strobridge, 44 Mich. 157 ; Atkinson v.
Scott, 36 Mich. 18; Taylor v. Read, 19 Minn. 372; Weaver
v. Bentley, 1 Caines (N. Y.) *47; Bier v. Smith, 25 W.
Va. 830; Simmons v. Putnam, 11 Wis. *193; Tollensen v.
Gunderson, 1 Wis. 103. While an action for money had
and received is not recognized by the code, the courts of
this state have authority to apply the principle on which
it rests. Iixcluding immaterial statements as to defend-
ant’s breach of contract by refusal to perform, enough is
alleged in the petition to show that defendant received
and retained %50 of purchase money which in justice and
fairness he ought to return to plaintiff, and the latter's
remedy under the facts stated is a civil action in the na-
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ture of one for money had and received. School District
v. Thompson, 51 Neb. 857.

The next inquiry is: When did the statute of limita-
tions begin to run? The answer to this question depends
on the date when the cause of action accrued. As long
as the contract of purchase was in force, plaintiff could
not maintain an action of this mature. Such an action
will not lie until the contract has been terminated. Mid-
dleport Woolen Mills Co. v. Titus, 35 Ohio St. 253;
Towers v. Barrett, 1 T. R. (Eng.) 133; Simmons v. Put-
nam, 11 Wis. *193. In Chesapeake & Ohio Canal Co. v.
Knapp, 9 Pet. (U. 8.) *541, *565, the supreme court of
the United States said: “There can be no doubt that where
the special contract remains open, the plaintiff’s remedy
is on the contract; and he must set it forth specially in
his declaration. But if the contract has been put an end
to, the action for money had and received lies, to recover
any payment that has been made under it.”

It is positively stated in the petition that defendant
rescinded the contract July 15, 1903, and declared he
would never deed the property to plaintiff. To that time
at least plaintiff demanded performance and stood upon
the contract. After that date he acquiesced in the rescis-
sion, elected to consider the contract at an end, and
brought suit for the sole purpose of recovering his pay-
* ment of purchase money. Until the contract was actually
at an end by his consent to the rescission, plaintiff had a
right to insist on performance. As long as plaintiff was
in good faith demanding a conveyance under the contract,
when it was in force, he could not maintain a suit to re-
cover back the payment made. In Simmons v. Putnam,
11 Wis. *193, it is said: “If the contract is not rescinded,
but remains open and in force, an action for money had
and received would not lie to recover back the considera-
tion paid, but the remedy was an action for damages.” Tt
follows, therefore, that the statute of limitations does not
hegin to run against an action for money had and re-
ceived, when brought for the sole purpose of recovering
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back a payment made under a contract to purchase land,
until the agreement has been rescinded or otherwise ter-
minated. Collins v. Thayer, 74 I11. 138; Walker’s Assignee
v. Walker, 21 Ky. Law Rep. 1521, 55 8. W. 726 ; Richards
v. Allen, 17 Me. 296 ; Fogal v. Page, 13 N. Y. Supp. 656. In
the present case the check through which defendant re-
ceived the money was marked paid June 14, 1902, but it
does not appear on the face of the petition that the con-
tract had been terminated at a date earlier than July 15,
1903. Defendant admits the suit was commenced May 4,
1907. The time between these dates being less than four
years, the petition does not show on its face that the ac-
tion was barred. The contrary holding of the trial court
was therefore erroneous.
REVERSED,

H. F. MILLER, APPELLEE, V. CHICAGO, BURLINGTON &
QUINCY RAILWAY COMPANY, AI'PELLANT,

Fmwep Noveaser 19, 1909. No. 15,794.

1. Carriers: LiaBiLiry. “A common carrier of live stock cannot, by
contract with a shipper, relieve itself, either in whole or in part,
from liability for injury or loss resulting from its own negli-
gence.” Chicago, R. I. & P, R. Co. v. Witty, 32 Neb. 275.

The acts of congress examined and referred to in
the opinion held not to in any manner supersede or amend the
rule at common law with reference to the liability of a common
carrier for its negligence in the transportation of property by
interstate shipments.

APPEAL from the district court for Custer county:u
BruNo O. HOSTETLER, JUDGE. A firmed.

James E. Kelby and Arthur R. Wells, for appellant.
Sullivan & Squires, contra.

Fawcgr, J.

On September 18, 1906, plaintiff shipped two stallions
from Cambria, Iowa, over defendant’s railroad to Broken
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Bow, Nebraska. While the animals were in transit, the
bedding in the car in which they were loaded caught fire
and one of the stallions died as a result of inhaling the
flames and smoke from the fire. This action was brought
to recover $2,000, the alleged value of the stallion. De-
fendant by its amended answer alleged that the shipment
was interstate; that the rate of charge for the transporta-
tion of the animal depended upon and was proportioned
to the value of said horse, which value was fixed and
declared by plaintiff; that plaintiff was advised of the rate
to be charged, and that a greater rate would be charged
for a greater value; that plaintiff placed the value of
$100 on said horse, upon which valuation the freight rate
was assessed, and that by reason thereof plaintift obtained
the benefit of the lower rate determined by the value fixed
by him, rather than the higher rate placed on a higher
valuation according to the tariffs and eclassifications of
defendant published and in force according to law at the
time, whereby plaintiff is bound by said valuation, and in
no event can he recover more than $100 for the loss of the
horse. For reply to this amended answer, plaintiff set up
the statute of the state of Iowa, which provided that no
contract, rule or regulation should exempt any railroad
corporation from its liability as a common carrier, and
denied that he agreed to the valuation fixed upon the
horse, or authorized any other person or agent to agree
for him as to what the valuation of said horse was at the
time of the shipment, and never agreed that the defendant
was to be relieved from any liability which it might incur
with reference to, or in connection with, said shipment.
There was a trial to a jury, which resulted in a verdict for
plaintiff for $1,315.50. Judgment was rendered upon the
verdict, and defendant appeals.

Defendant in its brief states the real questions in con-
troversy thus: “The defendant requested the trial court
to give a series of instructions numbered 2, 3 and 4, to the
effect that the plaintiff was bound by the provisions of
the tariffs under which the rate of charge for transporting
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the animals had been fixed, and could recover not to ex-
ceed $100 and interest from the date of shipment. The
court refused the instructions asked by defendant, and
gave to the jury instructions 9, 10 and 11, wherein he
,told the jury that the defendant was subject to all the
liabilities of a common carrier of said horse; that a con-
tract between the shipper and the carrier, which limits
the liability of the carrier or relieves it entirely or par-
tially from damages for the loss of such stock, is void and
of no effect, and that the defendant must answer for the
full value of the animal. * * * The rulings on these
instructions 8everally were assigned as grounds of the
motion for a new trial, which was overruled, and errors
assigned thereon. It is to secure a review of these errors
that this appeal is prosecuted. #* # * Stated in its
simplest terms, the question is whether the liability of the
defendant for the loss of the horse is governed by the laws
of Nebraska or by the laws of the United States with ref-
erence to which and in compliance with which the tariffs
of the carrier had been published and filed.”

The contract relied upon by defendant contains a pro-
vision to the effect that the shipper had been offered by
the railroad company alternative rates proportioned to
the value of said animal, said value being fixed and de-
clared by the shipper or his agent, and that the shipper,
in order to avail himself of said alternative rates and to
secure the Dbenefits thereof, declared the value of each of
the said animals to be $100. The rate charged for the
transportation of the animal was the rate fixed by the
tariffs based upon the value declared in the contract of
$100 a head. The record fairly sustains plaintiff’s resume
of the evidence as contained in his brief, viz.: That while
the horses were en route, near the town of Hastings, in
the state of Towa, while the train was pulling up a steep
grade, a fire originated in the car in which the horse was
placed, caused probably by the sparks from the engine.
As a result of the fire, the horse in controversy was burned
and injured so that he died in the car somewhere between
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Lincoln and Broken Bow, in the state of Nebraska. The
occupants of an adjoining freight car discovered the fire
and notified the engineer and train crew of that fact.
The engineer and train crew made no immediate effort to
extinguish the fire, but continued to run the train, while
the car was burning, until they reached the top of the
grade. Those who discovered the fire carried water from
some barrels in a box car, and later from the engine ten-
der, while the train was still running, and tried to ex-
tinguish the fire, but were unable to do so. With full
knowledge of the burning car, the engineer refused to
stop his train until as above indicated. That plaintiff did
not personally load and bill the horse, nor was he present
when the same was done. That hig brother, Luther Mil-
ler, had this done. That Luther Miller did not personally
superintend the loading or procure the bhill of lading, but
had one I. O. Nelson, an employee, do so. Nelson was
not expressly authorized to waive any of plaintiff’s rights,
to fix any rates for shipment of the horse, or to agree fo
any value of the horse less than its true value. There
was no conversation between Nelson and the company’s
agent as to the rate charged for shipment, the value of
the horse, or of the conditions of the contract of shipment.
After loading the horse upon the car, Nelson hurriedly
went into the depot and procured the bill of lading. That
the agent of the company had inserted in the contract of
shipment as the value of the horse the sum of $100, and
by the terms of the contract to which Nelson signed the
name of Luther Miller, and not the name of the plaintiff,
the company’s liability in connection with the shipment
and the loss or injury to the horse was limited to the sum
of $100. No freight was paid for the horses at the in-
itial point of shipment, but freight was paid at the point
of destination for the live horse, which was shipped with
the horse involved in this case. The contract upon which
defendant relies is substantially set out in defendant’s
amended answer,

The law in force in the state of Towa at the time the
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shipment was made (code, sec. 2074) was as follows: “No
contract, receipt, rule or regulation shall exempt any
railway corporation engaged in transporting persons or
property from the liability of a cominon carrier, or car-
rier of passengers, which would exist had no contract,
receipt, rule or regulation been .made or entered into.”
Section 4, art. XI of the constitution of Nebraska; is as
follows: “The liability of railroad corporations as common
carriers shall never be limited.” If the law governing
this shipment is to be found in the sections of the Iowa
statute and Nebraska constitution above quoted, defend-
ant’s appeal is clearly without merit. But defendant in-
sists that it is not bound by these sections, for the reason
that the powers of congress over interstate commerce are
plenary, and that legislation by congress supersedes any
state laws which may have been theretofore in force; that
the acts of congress regulating interstate commerce con-
stitute a comprehensive body of law for the regulation of
that commerce and of the rights and duties of those who
engage therein; that the rights of the shipper and the
duties of the carrier as to rates charged and service fur-
nished and liabilities incurred in interstate commerce are
fixed and determined by the tariffs which are published
and filed by the carrier with the interstate commerce com-
mission in pursuance to acts of congress; that to compel
the defendant to pay the judgment rendered in this case
would be to force it to violate the federal statutes regu-
lating interstate commerce; that the reasonableness of the
rate charged or the regulation of the tariffs as to the
liability assumed by the carrier cannot be inquired into
in this proceeding. In support of its contention, the de-
fendant calls attention tc the act of congress to regulate
commerce, approved February 4, 1887 (24 U. 8. St. at
Large, ch. 104, p. 379), the amendatory acts approved
March 2, 1889 (25 U. 8. St. at Large, ch. 382, p. 855),
February 10, 1891 (26 U. 8. St. at Large, ch. 128, p. 743),
and February & 1895 (28 U. S. St. at Large, ch. 61, p.
643), the Elkins act, approved February 19, 1903, and the
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Hepburn act, approved June 29, 1906, amending both the
original interstate act and the Elkins act. Defendant
quotes from the amended section 6 of the interstate com-
merce act as follows: “That every common carrier sub-
ject to the provisions of this act shall file with the com-
mission created by this act and print and keep open to
public inspection schedules showing all the rates, fares,
and charges for transportation. * * * The schedules
printed as aforesaid by any such common carrier shall
plainly state the places between which property and pas-
sengers will be carried, and shall contain the classification
of freight in force, and shall also state separately all ter-
minal charges, storage charges, icing charges, and all other
charges which the commission may require, all privileges
or facilities granted or allowed and any rules or regula
tions which in anywise change, affect, or determine any
part or the aggregate of such aforesaid rates, fares, and
charges, or the value of the service rendered to the pas-
senger, shipper, or consignee. * # * No carrier, unless
otherwise provided by this act, shall engage or partici-
pate in the transportation of passengers or property, as
defined in this act, unless the rates, fares, and charges
upon which the same are transported by said carrier have
been filed and published in accordance with the provisions
of this act; nor shall any carrier charge or demand or
collect or receive a greater or less or different compensa-
tion for such transportation of passengers or property, or
for any service in connection therewith, between the points
pnamed in such tariffs than the rates, faves, and charges
which are specified in the tariff filed and in effect at the
time; nor shall any carrier refund or remit in any man-
ner or by any device any portion of the rates, fares, and
charges so specified, nor extend to any shipper or person
_ any privileges or facilities in the transportation of pas-
sengers or property, except such as are specified in such
tariffs.” 34 U. S. St. at Large, pt. 1, ch. 3591, p. 586.
Defendant also quotes from the Elkins act as amended
by the Hepburn act, as follows: “The wilful failure upon
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the part of any carvier subject to said acts to file and
publish the tariffs or rates and charges as required by
said acts or strictly to observe such tariffs until changed
according to law, shall be a misdemeanor; * * * and
it shall be unlawful for any person, persons, or corpora-
tion to offer, grant, or give or to solicit, accept, or receive
any rebate, concession, or discrimination in respect to the
transportation of any property in interstate or foreign
commerce by any common carrier subject to said act te
regulate commerce and the acts amendatory thereof
whereby any such property shall by any device whatever
be transported at a less rate than that named in the tariffs
published and filed by such carrier, as is required by said
act to regulate commerce and the acts amendatory thereof,
or whereby any other advantage is given or discrimina-
tion is practiced. * * * Whenever any carrier files
with the interstate commerce commission or publishes a
particular rate under the provisions of the act to regulate
commerce or acts amendatory thereto, or participates in
any rates so filed or published, that rate as against such
carrier, its officers, or agents in any prosecution begun
under this act shall be conclusively deemed to be the
legal rate, and any departure from such rate, or any offer
to depart therefrom, shall be deemed to be an offense
under this section of this act.” 34 U. 8. St. at Large,
pt. 1, ch. 3591, p. 587.

Counsel for defendant also quote from and place great
reliance upon Armour Co. v. United States, 209 U. S. 56,
and Hart v. Pennsylvania R. Co., 112 U. S. 331. Hart
v. Pennsylvania R. Co. was a very similar case indeed
to the one at bar; and, if it were to be accepted as author-
ity in this state, it would be conclusive of the defendant’s
right to a reversal of the judgment complained of. But
that case has been previously cited.to this court in numer-
ous other cases, among which are: Chicago, R. I. & P.
R. Co. v. Witty, 32 Neb. 275; Atchison, T. & 8. F. R. Co.
v. Lawler, 40 Neb. 356; Chicago, B. & Q. R. Co. v. Gar-
diner, 51 Neb. 70; Pennsylvunia Co. v. Kennard Glass
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& Paint Co., 59 Neb. 435. In all of these cases this court
disregarded Hart v. Pennsylvania R. Co., and adhered to
the rule announced in Chicego, R. I. & P. R. Co. v. Witty,
supra, that “a common carrier of live stock cannot, by
contract with a shipper, relieve itself, either in whole or
in part, from liability for injury or loss resulting from
" its own negligence.” In that case, speaking through Mr.
Justice NOBvAL, we said: “The recovery in this case is
placed solely upon the ground of the negligence of the
plaintiff in error in handling of its cars. As the stipula-
tion in the contract, under which the horse in question
was shipped, relieved the carrier from all liability for
damages, excepting those which should result from its
own gross negligence, such provision is contrary to sound
public policy, and is therefore void. It is claimed that
the limitation in the contract, as to the amount of dam-
ages in case of loss or injury, does not tend to exempt
the carrier from liability for negligence. The authori-
ties cited in brief of plaintiff in error (among which was
Hart v. Pennsylvania R. Co., supra) so hold; but we
are unable to draw such a distinction. TIf a carrier can-
not, by stipulation, be relieved from liability for its neg-
ligence, it is equally clear, for the same reason, that it
cannot, by contract with the shipper, limit the amount
of damages resulting from such negligence. If the plain-
tiff in error can lawfully stipulate that the damages shall
not exceed $100, it could likewise contract that it should
not be more than $25, or any smaller sum, thereby prac-
tically relieving itself from all responsibility for injuries
occasioned by its own negligence. That would be ac-
complishing indirectly what it could not lawfully do
directly.”

Even if we did not feel bound by our former holdings
as above set forth, we think that defendant must fail in
its contention that the acts of congress relied upon have
in any manner superseded or modified the rule at com-
mon law, or the right of a state to determine the liability

33
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of a common carrier for its negligence in the transporta-
tion of property by even interstate shipments. Section
7 of the Hepburn act amends section 20 of the interstate
commerce act. Paragraph 11 of section 20, as fixed by
this amendment, provides: “That any common carrier,
railroad, or transportation company receiving property
for transportation from a point in one state to a point in
another state shall issue a receipt or bill of lading there-
for and shall be liable to the lawful holder thereof for any
loss, damage, or injury to such property caused by it or by
any common carrier, railroad or transportation company
to which such property may be delivered or over whose
line or lines such property may pass, and no contract,
receipt, rule, or regulation shall exempt such common
carrier, railroad, or transportation company from the
liabilities hereby imposed: Provided, that nothing in this
section shall deprive any holder of such receipt or bill of
lading of any remedy or right of action which he has
under existing law.” 34 U. 8. St. at Large, pt. 1, ch.
3591, p. 595.

There is much force in plaintiff’s contention that this
amendment was “designed to destroy the precedent that
might have arisen by virtue of the Hart case.” Certain
it is that no case, since the adoption of that amendment,
has been cited sustaining that case. In attempting to
distinguish the cases of Chicago, M. & St. P. R. Co. v.
Solan, 169 U. 8. 133, Pennsylvania R. Co. v. Hughes, 191
U. 8. 477, and Martin v. Pittsburg & L. E. R. Co., 203 U.
S. 284, counsel for defendant concede that, “prior to the
passage of the amendments to the interstate commerce
laws which are known as the Elkins act, which became
effective February 19, 1903, and the Hepburn act, which
was approved June 29, 1906, and became effective Au-
gust 28, 1906, it was held that the state statutes forbid-
ding contracts limiting liability were valid and enforce-
able as applied to interstate shipments.” This concession
by defendant repudiates Hart v. Pennsylvania R. Co.,
supre, as an authority. That case having been decided



Vor. 85] SEPTEMBER TERM, 1909. 467

Miller v. Chicago, B. & Q. R. Co.

November 24, 1884, long before the passage of any of the
acts of congress relied upon, and being at variance with
the later cases above cited, which admittedly establish
the rule existing at and prior to the passage of those acts,
it is eliminated as an authority upon the question under
consideration. This leaves, as the only point for deter-
mination, defendant’s contention, that the acts of congress
referred to have superseded the statute of Iowa and con-
stitution of Nebraska, and that the liability of defendant
is fixed and to be determined by the tariffs which had been -
published and filed by defendant with the interstate com-
merce commission pursuant to said acts of congress. In
holding, as we do, that this.contention must fail, it is not
necessary to consider the power of the congress to super-
sede the constitution and laws of a state. It is sufficient
to say that we do not think the acts of congress referred
to were designed to have such effect. That the constitu-
tional inhibition against limiting its liability, by a rail-
road company, as was attempted to be done in the case
at bar, is not only just, but in harmony with a sound
public policy, is settled law in this jurisdiction. Chicago,
R.I. & P. R. Co. v. Witty, 32 Neb. 275; Atchison, T. & S.
F. R. Co. v. Lawler, 40 Neb. 356; Chicago, B. & Q. R. Co.
v. Gardiner, 51 Neb. 70; Pennsylvania Co. v. Kennard
Glass & Paint Co., 59 Neb. 435.

The contention that plaintiff is estopped by the valua-
tion stated in the contract of shipment cannot be sus-
tained. Such a limitation is prohibited by both the stat-
ute of the state in which the shipment originated and the
constitution of the state in which delivery was to be made,
and is therefore void. If the rate agreed to be paid for
the shipment under such void contract were not the cor-
rect rate, it did not bind either party, and would not have
done so had it been paid in advance. If too low, the agent
at the point of delivery could have demanded the short-
age. If too high, the shipper could have demanded a
return of the excess. Moreover, if the value fixed in the
contract is binding upon a shipper, it is equally so upon
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the carrier, and, under the doctrine of estoppel contended
for, the shipper could fix the value of a very inferior ani-
mal at a ridiculously high amount and, in case of loss,
collect from the carrier such fictitious value. The old
adage, “It is a poor rule that does not work both ways,”
would seem to be apropos.

The negligence of defendant and amount of plaintiff’s
damage having been fully established, the judgment of
the district court is

AFFIRMED.

SuMMIT LUMBER COMPANY, APPELLANT, V. CORNELL-YALE
COMPANY, APPELLEE.

Firenp Novemser 19, 1909. No. 15,831.

Appearance: JURISDICTION. “An appearance for the purpose of object-
ing to the jurisdiction of the court of the subject matter of the
action, whether by motion or formal pleading, is a waiver of all
objections to the jurisdiction of the court over the person of de-
fendant, whether the defendant intended such waiver or not.”
Perrine v. Knights Templar's & Masons’ Life Indemnity Co., 71
Neb. 273.

APPEAL from the district court for DPhelps county:
HARRY S. DUNGAN, JUDGE. A ffirmed.

James I. Rhea, for appellant.
Charles C. St. Clair, contra.

FAWCETT, J.

Plaintiff brought suit against defendant in the county
court of Phelps county claiming damages for breach of a
contract to ship a number of car-loads of lumber. The
defendant being a nonresident, service was attempted to
be had by publication after an attachmment and garnish-
ment. Defendant made what it termed a special appear-
ance, and filed a motion as follows; “Comes now the de-
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fendant, the Summit Lumber Co., a corporation, and, ap-
pearing specially and making a special appearance only
for the purpose herein mentioned, objects to the jurisdic-’
tion of the court over the person of the defendant, and the
subject matter in controversy, by virtue of the attachment
proceedings, and moves the court to quash the writ of at-
tachment and garnishee proceedings for the following
reasons: Because the facts stated in the petition are not
sufficient to justify the issuance of the attachment and
garnishee, for the reason that the claim attached and gar-
nisheed upon is for an unliquidated sum in damages; for
the reason that no personal service has been had upon
the defendant; for the reason that the attachment and
garnishee proceedings are founded on an alleged claim
for unliquidated damages and not a debt or demand
arising upon contract, judgment or decree, and the grounds
for the alleged attachment being that the defendant is a
foreign corporation.” The county court discharged the
attachment and released the garnishee, but held that the
motion above set out constituted a general appearance.
Subsequently the case was called and set down for hear-
ing on the original petition. Whereupon defendant filed
the following objections to the jurisdiction of the court:
“Comes now the defendant in the above entitled action,
appearing specially and only for the purpose herein men-
tioned, and objects to the jurisdiction of the court over
the person of this defendant and the subject matter of
this action for the following reasons, to wit: (1) For the
reason that this defendant has not been served. with sum-
mons in this action and no jurisdiction obtained over the
person of this defendant, it being a foreign corporation,
and the only notice given of the pending of this action
being by publication in a newspaper. (2) For the reason
that the jurisdiction of the subject matter was attempted
to be obtained by attachment proceedings which had been
declared void and quashed by this court, and for that this
court has no jurisdiction of the subject matter by reason
of the invalidity of said attachment proceedings along
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with the fact that this defendant is a foreign corporation
and has not been served with summons herein.” The
objections were overruled, and judgment entered in favor
of the plaintiff. Defendant then prosecuted proceedings
in error to the district court. The district court found
that there was no error in the proceedings of the lower
court, and affirmed the judgment of the county court,
with costs. A motion for a new trial was filed and over-
ruled, and defendant appeals.

The only question argued here is that the district court
erred in affirming the judgment of the county court.
Perrine v. Knights Templar’'s & Masons’ Life Indemnity
Co., 71 Neb. 267, adhered to on rehearing at page 273, is
conclusive against defendant upon the point contended
for. In that case the alleged special appearance read:
“Comes now specially the above named defendant, for the
sole purpose of objecting to the jurisdiction of the court
and for no other purpose, and submits the court is with-
out jurisdiction of the subject matter or of the person of
the defendant for the following reasons: * * * (5)
That the defendant is a foreign cooperative and mutual
insurance company, doing business in the state of Ne-
braska only by virtue of license issued to it by said
state as such corporation, and neither the alleged cause
of action, nor any part thereof, arose in Jefferson county
or in the state of Nebraska, and the plaintiff is not now,
nor ever has been, a resident or citizen of the state of
Nebraska.” On the rehearing of that case we held: “An
appearance for the purpose of objecting to the jurisdic-
tion of the court of the subject matter of the action,
whether by motion or formal pleading, is a waiver of all
objections to the jurisdiction of the court over the person
of defendant, whether the defendant intended such waiver
or not.” TUnder the authority of that case, which is in
harmony with the holdings of this court, ever since Crop-
sey v. Wiggenhorn, 3 Neb. 108, defendant’s appeal must
fail.
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The judgment of the district court is therefore

AFFIRMED.

BEDILIA WARD, APPELLEE, V. A0TNA LIFE INSURANCE CoMm-
PANY, APPELLANT.

FiLEp NovEMBER 19, 1909. No. 16,275.

1. Insurance: INSTRUCTIONS. In an action on a policy of accident in-
surance, which provides that the company shall be liable for the
death of the assured resulting from bodily injuries effected
through external, violent and accidental means which, independ-
ently of all other causes, produced his death, it is error to in-
struct the jury that there may be a recovery under such policy
if they find that the death resulted proximately and as the
moving cause of the accident, where “there were other causes
that accelerated, or, even being added, resulted in death.” '

2. Appeal: INSTRUCTIONS. And when such an instruction has been
given, and the jury while considering of their. verdict request a
further instruction from the court as to whether or not they
are permitted to render a verdict for the plaintiff if they find
that the death of the assured “was caused by the sum of the two
causes,” the court should answer said request, “No”’; and a re-
fusal so to do, when requested by defendant, is reversible error.

APPEAL from the district court for Douglas county:
WiLLis G. SEARS, JUDGE. Reversed.

Greene, Breckenridge & Matters, for appellant.
John M. Macfarland and Weaver & Giller, contra.

TAWCETT, J.

This case is before us for the second {ime. Our former
opinion by Mr. Commissioner CALKINS, 82 Neb. 499, con-
tains a fair statement of the case. It is true the testimony
of some of the physicians, notably that of Dr. Smith,
makes the case somewhat stronger for defendant. Still,
yn the whole record, we are again constrained to hold that
ve cannot determine as a matter of law that there was
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not sufficient evidence to take the case to the jury. The
district court instructed the jury prior to the argument
of the case by counsel. Defendant by its second instruc-
tion requested the court to charge the jury as follows:
“The only question in this case is whether the death of
Frank Ward resulted solely from bodily injuries effected
through external, violent and accidental means which, in-
dependently of all other causes, produced his death. You
are instructed that there is no presumption that the death
of IFrank Ward resulted from the accident which he sus-
tained August 1, 1905, and the burden of proof rests
upon the plaintiff to establish by the preponderance of
the testimony that the accident of August 1, independ-
ently of all other causes, produced Ward’s death on the
17th of August following; and, if you find that the death
of Ward resulted from sickness which would not have
been fatal but for the lowered vitality which followed his
injury, the sickness, and not the lowered vitality, was the
cause of the death, and your verdict in such case will be
for the defendant.” The court refused to give the instruc-
tion, but gave in lieu thereof its instruction numbered
64, as follows: “64. You are instructed that there is no
presumption that the death of Frank Ward resulted from
the accident which he sustained August 1, 1905, and the
burden of proof rests upon the plaintiff to establish by
the preponderance of the testimony that the accident of
August 1, independently of other causes, produced Ward’s
death on the 17th day of August following; and, if you
- find that the death of Ward resulted from sickness which
would not have been fatal but for the lowered vitality
which followed his injury, the sickness, and not the
lowered vitality, was the cause of thc death, and your
verdict in such case will be for the defendant.”

The arguments were not concluded on the day the in-
structions were given. On the coming in of court on the
following morning, the court, on its own motion, gave to
the jury instruction numbered 6%, as follows: “63. You
are instructed that as to instruction 6} further you are



Vor. 85] SEPTEMBER TERM, 1909. 473

Ward v. Actna Life Ins. Co.

not to construe instruction 6% as meaning that there
could be no recovery in case you should find that the death
resulted proximately and as the moving cause from the ac-
cident of August 1, 1905, because there were other causes
that accelerated, or, even being added, resulted in death.
[f the cause of death was later sickness as a moving cause,
accelerated by a weakened condition resulting from the
accident that was not the moving cause, then there can
be no recovery. If the cause of death was the accident,
its results being quickened or accelerated by later condi-
tions, then there may be recovery. This instruction is
added to those previously given by reason of the words
‘independent of other causes’ in their relative use in said
6 %_ »

The giving of this instruction was error. The court in
the first paragraph thereof says: “You are not to con-
strue instruction 61 as meaning that there could be no
recovery in case you should find that the death resulted
proximately and as the moving cause from the accident
of August 1, 1905, because there were other causes that
accelerated, or, even being added, resulted in death.” We
think the court went too far in using the words “or, even
being added, resulted in death.” If a beneficiary under
an accident policy can add other causes than those re-
sulting from the accident and base a recovery upon the
death of the assured from such added causes, there would
be no limit to the liability of an accident insurance com-
pany, and the conditions in its policy would be valueless.
That these words had great weight with the jury is evi-
dent from what occurred after they had retired to con-
ider of their verdict. After the jury had been out for
some time they returned into court and propounded the
following question: “To the Court: Your Honor: Does
the first paragraph of instruction No. 6% permit the jury
to render a verdict for the plaintiff if they find that the
death of Frank Ward was caused by the sum of the two
causes?’ This question shows unusual intelligence on
the part of the jury in considering instructions given by



474 NVEBRASKA REPORTS. [VoL. 85

‘Ward v. Aetna Life Ins. Co.

the court. When the question was asked, defendant’s
counsel requested the court to answer the question, “No.”
This the court refused to do, and indorsed upon defend-
ant’s request, and also upon the request of the jury, the
following: “The court, concluding that the point has
been sufficiently charged with reference thereto, does not
instruct further.” This was error. Plaintiff was not en-
titled to recover if death was caused by the sum of these
two causes, and the court should have answered the ques-
tion of the jury, “No,” as requested.

The evidence upon which a liability on the part of the
company is claimed is of so unsatisfactory a character
that the trial court should exercise great care in instruct-
ing the jury as to the law of the case. Other points are
discussed at some length, but we think they are all fairly
covered by our former opinion.

For the errors above indicated, the judgment of the
district court is reversed and the cause remanded for
further proceedings in harmony herewith.

REVERSED.

LerroN, J. I concur in the result because I am of opin-
ion that the evidence does not sustain the verdict.

REESE, C. J., dissenting.

I do not contend that the judgment of the district court
should be affirmed, but I cannot agree that there was error
in the instructions given, nor in refusing to give the
ones not given. I think instruction numbered 6% fully
and correctly stated the law. Neither can I agree that
the court erred in giving instruction numbered 6% If
the cause of the death was the accident referred to, the
fact that the result was quickened or accelerated by later
conditions would not relieve the defendant. In order to
have that effect I think the cause of the death should be
the “later conditions.” 1If the accident were of so serious
a nature as to cause the death, it would make no difference
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if other conditions, not sufficient to cause the death, should
intervene, even though they rendered the prospect of re-
covery more doubtful, or quickened or accelerated the
dissolution.

I also think the district court did not err in refusing
to answer the question propounded by the jury. They
had been sufficiently and properly instructed upon that
point. To have answered “No” would have been equiva-
lent to saying that “if there were anything else the matter”
with deceased at the time of his death there could be no
recovery. If the accident was the proximate (nearest)
cause of the death the defendant would be liable, notwith-
standing there might be other conditions which might
(uicken or hasten the decease. Ailments of even a trivial
nature might, when added to the cause, hasten the end
and yet defendant be liable. In that event the death
would be owing, in a sense, to ‘the sum of the causes, at
least that might and probably would have been the con-
struction the jury would have adopted. When we con-
sider the instructions already given it seems clear to me
that the court had gone far enough.

TrUIT DISPATCH COMPANY, APPELLEE, V. BERNARD GILIN-
SKY, APPELLANT.

FmED DrceEMBER 14, 1909. No. 15,743.

~ OPINION on motion for rehearing of case reported in 84
Neb. 821. Former opinion modified and rehearing denied.

PrER CURIAM.

Defendant insists, in a supplemental brief for a rehear-
ing, that the fourth paragraph of the syllabus and so much
of the opinion as refers thereto do not state the law, nor
respond to the facts in the case. There is appareat, but
























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































