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Watkins & Co. v. Kobiela.

J. B. WATKINS & COMPANY, APPELLANT, V. FRANK
KOBIELA ET AL., APPELLEES.

Fep May 7, 1909. No. 15,673.

1. Mechanics’ Liens: MATERIALMEN. A materialman who, in good
faith, furnishes material to a contractor, which is delivered to
one of the owners upon the premises where the building is in
course of construction, and upon representations by the con-
tractor that the material so furnished is to be used in the con-
struction of such building, is protected in the filing of his item-
ized and verified account of material so furnished for 60 days
from the delivery of the last item furnished, and the filing and
recording thereof in the proper office establishes his lien.

Goop FartH: EvVIDENCE. The evidence examined and dis-
cussed in the opinion held to establish the bona fides of the ma-
terialman in the sale to the contractor and delivery of building
material to the owner of the premises involved in the suit.

3. Fraud ig never presumed. Its existence must be clearly established
by competent proof.

4. Contracts: ConsTrUCTION. Statutes, with reference to which con-
tracts are made, enter into and become part of the contract.
Sessions v. Irwin, 8 Neb, 5. -

APPEAL from the district court for Douglas county:
WiIiLLIAM A. REDICK, JUDGE. Reversed with directions.

William R. Patrick, for appellant.
A, H. Murdock, conira,

DraN, J.

This is an appeal from Douglas county, wherein the
plaintiff, in pursuance of chapter 54, Comp. St. 1907,
sought to foreclose a mechanic’s lien upon property
owned by the defendants Joseph Vachal and Anna Vachal,
his wife. The defendant Frank Kobiela is a contractor
who purchased the building material from the plaintiff and
erected the building upon the property in question for his
codefendants.

The petition states, in substance, that the plaintiff in
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September, 1904, entered into a verbal contract with
Kobiela, a contractor acting for his codefendants, to fur-
nish lumber and building material for the erection of a
store building for Joseph Vachal and Anna Vachal on
property owned by them in Douglas county; that between
September 22, 1904, and January 24, 1905, the plaintiff,
in pursuance of the contract with Kobiela, furnished to
the Vachals building material which was used in the erec-
tion of a store building upon the premises then owned
by them; that on March 21, 1905, the plaintiff made and
recorded an itemized account, duly verified, in the reg-
ister of deeds’ office of Douglas county, claiming a
mechanic’s lien on the premises for a balance due upon
the material furnished in the sum of $356.91.

Joseph Vachal and his wife, Anna, filed a joint answer
consisting of a general denial, but admitting the owner-
ship of the property, and alleging they entered into a
contract with their codefendant Kobiela for the erection
of a building on the property in dispute, and that on Jan-
uwary 11, 1905, they paid him the balance due on the
contract. Kobiela filed no answer, but was" defaulted,
and a personal judgment was rendered against him for
$390.23. The action was dimissed as to the Vachals, and
from the judgment of dismissal plaintiff appeals.

The undisputed proof shows the last delivery of ma-
terial upon the Vachals’ premises by plaintiff prior to Jan-
uary 24 was on November 30, 1904, and that the verified
and itemized statement of material furnished by plaintiff
was filed for record March 21, 1905, so that the validity of
the lien depends upon the delivery of material for the
building on January 24, 1905. On the part of plaintiff,
J. B. Watkins, one of the partners, testified that on Jan-
uary 24 Kobiela came in person to the plaintiff’s place
of business and ordered for use upon the Vachals’ build-
ing 12 feet of sash sticking of less value than $1 and
that plaintiff delivered it upon the premises of the
Vachals the same day. Watkins’ testimony is corrob-
orated by W. H. Beckett, salesman and bookkeeper for
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plaintiff, who testified on cross-examination that, when
Kobiela came to plaintiff’s office and ordered the sash
sticking on January 24, he told witness “that he could
not settle with Mr. Vachal until he had made that sash
and put it in.” Beckett also testified that on the same
oceasion he saw the delivery ticket, which is attached to
the record as an exhibit, taken by the plaintiff’s teamster,
Herman Williams, preparatory to the latter’s departure
for the Vachal premises to deliver the item in question,
and that Le saw the ticket the same day when it was
returned to the office by the teamster as a receipt for the
material, with the name of Joseph Vachal written thereon.
Herman Williams, the teamster, testified that on Jan-
uary 24 he delivered the strip of sash sticking for plain-
tiff at the Vachal building, and that the delivery ticket
was receipted in the name of Joseph Vachal by a woman,
elsewhere shown to be Anna Vachal, who was in the
store and in charge of the premises at the time. The
testimony of Mrs. Vachal corroborates that of Williams
in regard to the delivery of the .sash sticking and the
signing of the delivery ticket. Watkins’ testimony is also
corroborated by Kobiela, in regard to the item that was
sold and delivered on January 24, by reference to exhibit
43, which is a bill made out by the plaintiff under date
of March 1, 1905, and which contains a summary of a
bill previously rendered and sundry items of material
sold to Kobiela and delivered to the Vachals for use in
the erection of their store building. Among the items
enumerated in the bill is the following “1905. Jan. 24.
T. 201 12 ft. sash sticking $.30.” At the bottom of this
bill appears the following langnage: “Above account is
correct. O. K. Frank Kobiela.” Kobiela’s attention was
called to this exhibit, and he testified the signature was
his own, and when asked, “Who made the ‘O. K. on
there,” he answered, “It looks like my writing.” It is
thus seen Watkins’ testimony upon a vital point is sub-
stantiated by four witnesses, two of whom are defendants
and both hostile to plaintiff.



Vor. 84] JANUARY TERM, 1909. 425

Watkins & Co. v. Kobiela.

The Vachals defend on the ground of bad faith exist-
ing between plaintiff and Kobiela in regard to the furn-
ishing of sash sticking, and a considerable part of the
record is appropriated by them to establish this defense.
They undertake to show the lien is invalid because it was
not recorded within 60 days after November 30, 1904.
For this purpose they produce as their own witness their
codefendant Kobiela, the contractor, who testified that
himself and the plaintiff, by J. B. Watkins, entered into
an agreement for the purpose of extending the time in
which the itemized account for material furnished could
be recorded by plaintiff so as to create a lien upon the
Vachal property, and they attempt to prove that the sash
sticking that was ordered by Kobiela on January 24, and
delivered the same day on their premises by plaintiff, was
so ordered and delivered for this purpose; but the record
cannot be so construed, nor can this theory of the defense
be maintained. Marrener v. Paxton, 17 Neb, 634; Foster
v. Dohle, 17 Neb. 631; Irish v. Pheby, 28 Neb. 231. No
reason existed on January 24 for an extension of the time
. for filing the itemized account. It is undisputed that
the last item furnished prior to January 24 was delivered
on November 30, 1904, and the 60 days given by the
statute in which to record the itemized account did not
expire until 60 days after that date. The record thus
shows an entire absence of motive on the part of Watkins
to enter into such agreement with Kobiela on January 24.
On that date almost a week remained before the expira-
tion of the time provided by law in which to record the
statement in the proper office. To hold that Watkins chose
the dishonorable course outlined in Kobiela’s testimony,
instead of the natural and less difficult one of directing an
employee to prepare and to have recorded an itemized
account of material furnished for the Vachal building, in
the simple but effective manner provided by the statute,
is to disregard the common knowledge and experience of
men. Kobiela testified that he had a final settlement with
the Vachals, and that he received final payment from
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them in the first or second week of January. Mrs. Vachal
testified that the date of the final payment and settlement
with Kobiela was on January 11, on which date she paid
him the balance due under the contract. But in the face
of his own and of Mrs. Vachal’s statement on the point
of final settlement, Kobiela testified that on January
24, almost two weeks after he had been paid in full, on
the occasion of his presence at the office of plaintiff when
he ordered the sash sticking, he entered into an agreement
with Watkins at the latter’s instigation to unlawfully
evade the provisions of the mechanics’ lien law, and he
testified that in pursuance of such agreement the follow-
ing conversation took place between Watkins and himself:
“Q. What did you tell him? A. Well, Mr. Watkins told
me in the first place that we had got to do something
with the Vachal bill because the time was expired. ‘Well,’
I says, ‘the only thing you can do is to get something over
there, and Mr. Watkins says, ‘What will it be.” I says,
‘I don’t know of a thing unless we can order something
there, a piece of sash sticking or some kind of molding’;
and that is all. Q. That is all that occurred? A. Yes,
sir; that is all that occurred there. Mr. Watkins sug-
gested we would have to do something, and sent a piece
of sash sticking that day.” The following appears in the
record of Kobiela’s cross-examination by plaintiff’s coun-
sel: “Q. Then you want to be understood as saying that
you went, to Mr. Watkins, and you and he agreed that, for
the purpose of securing Mr. Watkins a lien upon the
Vachal premises for the balance due him, you put up a
job on the Vachals to deliver this lumber there. Is that
the way you want to be understood? A. Practically.”
The testimony of Kobiela shows that he is endowed
with an eager willingness, and upon slight provocation,
to create or to enter into any scheme that occasion may
offer for the purpose of- getting the better of his fellow-
man ; but it appears to us that the unlawful scheme con-
cerning which he testified as having been agreed upon
between himself and Watkins was not even presented to
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the latter by Kobiela. The entire plan appears to have
been a mere figment. As it will serve no good purpose in
the disposition of this case, we decline to extend this
opinion further in the fruitless task of discussing Ko-
biela’s testimony on this point. It is a familiar rule that
the perpetration of fraud is never presumed, but must
be clearly established by competent proof. In their at-
tempt to prove the commission of fraud by plaintiff, the
defendants have miserably failed. The district court in
its decree in express terms made “no finding * * * as
to the existence or otherwise of any fraudulent agreement
between the plaintiff * * * and Kobiela respecting
the delivery of the * * * <12 feet of sash sticking’
¥ * * on January 24, 1905.” T'rom this we conclude
the trial court was not favorably impressed by the testi-
mony of any of the defendants upon this point. Kobiela
is contradicted by Watkins and Beckett in regard to the
conspiracy, and he is discredited by the entire record
and shown to be a witness whose uncorroborated testi-
mony is of doubtful value, if indeed it ought at all to be
considered. .

Defendants’ counsel argues that appellant received
money from Kobiela that was paid to him by the Vachals,
and that it was applied by plaintiff to Kobiela’s credit -
for lumber on other buildings which he was then con-
structing, and in support of this point the testimony of
Kobiela is cited. Notwithstanding the unsatisfactory
character of Kobiela’s testimony, we have examined care-
fully that part of it referred to upon this point, and to
the mind of the court it does not bear the construction
thus placed upon it. Kobiela’s attention was called, on
redirect examination, to certain checks received by him
from the Vachals, and was asked if he knew what part, if
any, of these checks was paid to Mr. Watkins, and he
answered that he didn’t kmow, but he expressly says,
when asked if a part of the Vachal money was paid to
Watkins on other jobs, “I would not say that. It might,
I believe I paid some money out of this, out of Vachals’



428 NEBRASKA REPORTS. [Vor. 84

‘Watkins & Co. v. Kobiela.

money, on another job * * * to Mr. Watkins.” And,
when le is asked how much, he answers that he does not
remember, but that he believes he has some papers or
checks with him by which he can discover how much of
the Vachal money was paid to Watkins. It then appears
from the record that he examined a receipt for §97, and
says concerning it: “I don’t remember whether this was
out of Vachals money or not, but it was about that time
I got money from the Vachals.”

From all the evidence we conclude the plaintiff fur-
nished the material for the erection of the store building
on the Vachal premises in entire good faith and is en-
titled to the establishment of its lien in accordance with
the prayer of its petition. It is a familiar rule that,
where a contract is entered into between parties with
reference to an existing statute, such statute thereby
becomes a part of the contract. Sessions v. Irwin, 8
Neb. 5.

The Vachals attempt to show that the plaintiff misled
them and permitted them to make final settlement with
their codefendant Kobiela without a proper effort on its
part to protect them in payments made to the latter; but
there is lacking a motive on the part of plaintiff thus to
mislead them, except upon the theory of the existence of
an unlawful agreement between Kobicla and plaintiff,
and this we have seen is without foundation. Defendant’s
counsel cites Searle & Chapin Lumber Co. v. Jones, 80
Neb. 567, but the opinion does not support his argument.

From a careful examination of the entire record, we
are at a loss to discover the theory upon which the learned

“trial court dismissd the action as to the defendants
Joseph and- Anna Vachal. The judgment, therefore, dis-
missing the action as to them is reversed and the cause
remanded, with -directions that the lien of plaintiff upon
the premises of the Vachals, which are described in the
decree, be established in accordance with the prayer of
the petition, and for the amount, bearing interest, for
which judgment was rendered by the trial court against



VoL. 84] JANUARY TERM, 1909. 429

Advance Thresher Co. v. Vinckel.

Kobiela, in harmony with the views expressed in this
opinion and in accordance with law.

JUDGMENT ACCORDINGLY.

ADVANCE THRESHER COMPANY, APPELLANT, V. J. J.
VINCKEL, APPELLEE,

FiLED MaY 7,1909. No. 15,674.

1. Contracts: CoONSTRUCTION. A contract prepared by a vendor for
his own protection will be construed most strongly against such
vendor.

2. Sales: WARRANTY: NOTICE OF BRreEACH: WAIVER. The fact that
notice of failure of a machine to fulfil the requirements of a
printed warranty is not given in the manner provided by the
contract is no defense against an alleged breach of warranty
where the vendor under such notice as is given him by the
vendee undertakes to remedy the defects complained of by th
latter. -

CONTRACT: WAIVER. Where a contract for the sale of a
machine provides that a retention thereof by the vendee beyond
a given period will operate as a waiver of defects, heid to be
inapplicable where the vendor induced the vendee to retain the
machine under a promise that the defects would be remedied.

4. Appeal: EvipENcE. The verdict of a jury rendered upon conflicting
evidence will not be disturbed where there is sufficient evidence
to support it.

APrPEAL from the district court for Cedar county: Guy
T. GRAVES, JUDGE. Ajfirmed.

Halleck F. Rose and Wilmer B. Comstock, for appel-
lant. '

C. B. Willey and George W. Wiltse, contra.

DEaN, J.

The plaintiff brought an action of replevin to recover
possession of a threshing rig and four horses under the
terms of a chattel mortgage given to secure the payment
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of certain notes executed by defendant for the purchase
price of the machine. The defendant admitted plaintiff’s
right to the possession of the threshing machinery at the
commencement of the action, but denied its right as to the
horses, claiming a rescission of the contract on account
of a breach of warranty, in that the machinery did not
fulfil the requirements of the contract of sale, and that
the chattel mortgage was for that reason void, and the
defendant therefore entitled to a return of the horses or
judgment for their value. The contract, as shown by the
pleadings and briefs, contains these, among other, pro-
visions: “That the separators if properly run and right-
fully managed are not excelled by any separator manu-
factured of the same size in their adaptation for sepa-
rating and saving from the straw the various kinds and
conditions of grain and seed. * * * That upon start-
ing the machinery and the purchasers using the usual
care and skill "of threshermen are unable to make the
* * * thresher * * * to operate well, they shall
within five days from the day of the first use give writ-
ten notice to the company at Battle Creek, Michigan, by
registered letter, stating * * * wherein it fails to fill
the warranty, and, also, within said time, shall notify
the agent through whom purchased, and a reasonable
time shall be allowed them to get to the machine and
remedy the defects, * * * and longer use or without
notice is to be a fulfilment of all warranty.” When the
testimony was submitted, counsel for plaintiff moved for
a directed verdict because of the alleged insufficiency of
evidence to justify the submission of the cause to the
jury. The motion was overruled, and upon this assign-
ment of error, among others, the plaintiff relies for re-
versal. Defendant had judgment for $218.48, the value
of the horses, and costs $152.50, and the plaintiff appeals.

Plaintiff’s counsel contends that the defendant failed
to give mnotice to the company of the defects in the ma-
chinery, which were required to be given by the terms of
the contract to hold the plaintiff liable under its warranty.
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The testimony shows that the purchaser notified the local
agent, from whom the ‘machine was purchased, on the
third day after he began to operate the machine. The
local agent at once notified the plaintiff’s Lincoln office
by letter, and shortly thereafter, and in pursuance of
such notice, one of the recognized agents of the plaintiff
went to the place where the machine was being operated,
and with the assistance of the defendant tried to remedy
the defects. In this it seems they were not successful,
and the plaintiff, by its agents, on several subsequent oc-
casions sent men to the machine to discover, and, if pos-
sible, remedy the defects so that it would perform the
work for which it was intended. On this point con-
siderable testimony was introduced by the defendant tend-
ing to show the machine was materially defective in con-
struction, and that it failed to do good work or to come
up to the requirements of the warranty contained in the
contract. On plaintiff’s part there was some testimony
showing a state of facts with reference to the condition
of the machine and its capacity for doing effective work
before and soon after it was returned to the company
that was opposed to the testimony adduced by defendant,
but this conflict was a question of fact to be submitted
to the jury, and, in obedience to a long familiar rule, we
are not disposed to invade its province and set aside a
verdict rendered upon conflicting testimony where there
is sufficient evidence to support it.

Complaint is also made that the separator was not
“properly run and rightfully managed” as required by
the contract of sale, and that it does not affirmatively
appear that the defendant exercised care and skill in the
operation of the machine. Upon this point the testimony
shows that the defendant, and one or more of his helpers,
had each of them had considerable experience in the opera-
tion of this class of machinery, the defendant having
been a practical thresherman of four or five years’ active
experience. In this and in regard to service of notice of
defects the company contended for a strict compliance
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by defendant with the letter of the contract, but the au-
thorities, particularly upon the latter point, do not sus-
tain its position. It has been held by this and other
jurisdictions that, where the vendor, by its agents, sends
machinemen or experts to the scene of trouble for the
purpose of trying to remedy the defects complained of,
the service of notice in the strict manner pointed out in
the contract is thereby waived, no matter by what means
the vendee caused notice to be conveyed to the company
or to its duly authorized agents. ) It has come to be a
familiar rule of construction, where applied to contracts
" prepared by a vendor for his own protection, that such
contracts will be construed most strongly against him.
Massillon Engine & Thresher Co. v. Prouty, 65 Neb. 496;
Westbrook v. Recves & Co., 133 Ia. 655; Cobbey v. Knapp,
23 Neb. 579; First Nat. Bank v. Erickson, 20 Neb. 580;
Aultman & Co. v. Trout, 27 Neb. 199; Buchanan v. Min-
neapolis Threshing Machine Co., 116 N. W. (N. Dak.)
335; Parsons Band Cutter & Self-Feeder Co. v. Gadeke, 1
Neb. (Unof.) 605; Sendwich 2fg. Co. v. Feary, 40 Neb.
226.

The plaintiff makes complaint that the defendant kept
the machine beyond the time permitted by the terms of
the contract after the discovery of the alleged defects.
This and other jurisdictions have held that, where the
vendor or his agent induces the vendee to keep a defect-
ive machine upon the promise of putting it in condition
to do effective work, the vendor thereby waives the con-
dition which provides that to keep the machine beyond
a certain time is a waiver of the warranty by the pur-
chaser. This is a reasonable rule, and we are not dis-
posed to find fault with it. The record shows that on
several occasions the plaintiff not only sent practical
threshermen to the machine for the purpose of trying to
repair it and to put it in working condition, but that on
at least one occasion, as the defendant testified, one of the
authorized agents of the plaintiff induced the former to
retain the machinery upon the promise of repairing it.
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This was denied by the plaintift’s agent, but the testi-
mony upon this point, as upon others, was fairly sub-
mitted to the jury. But, in any event, it is fairly estab-
lished by a preponderance of the evidence that the plain-
tiff, by its agents and skilled workmen, made an honest
endeavor to put the machine in good working order, but
failed to do so. This circumstance serves in a measure to
corroborate the contention of the defendant that the re-
tention of the defective machine by him was at least with
the implied, if not express, agreement that the defects
would be remedied by. the plaintiff, and we are not dis-
posed to hold, from the testimony as disclosed by this
record, that the defendant waived any right conferred
upon him by the contract in retaining possession of the
machine under the circumstances shown by the evidence.

It is argued by counsel for the company, in effect, that
its agents acted beyond the scope of their authority in at-
tempting to put the machine in working order upon the
complaints of defendant made directly to the agents, and
that the company is released because the letter of the
contract was not strictly fulfilled with reference to no-
tice. The rule contended for, in view of the surrounding
facts, is harsh, and appears to us unreasonable, and we
cannot give it our sanction. The principal place of busi-
ness of the company is at Battle Creek, Michigan, but for
its own convenience and profit it established a branch
office and agency in Lincoln, Nebraska, the better to en-
able it to dispose of the output of its shops. In Peterson
v. Wood Mowing & Reaping Machine Co., 97 Ia. 148, the
court held that the personal knowledge of the agent that
the machine sold by him fails to do good work renders
unnecessary any written notice to him of such fact, al-
though it is required by the strict terms of the contract
of sale. This rule is more in accord with the principles
of justice than the one contended for by the company.
First Nat. Bank v. Dutcher, 128 Ia. 413, is a case similar
to the one at bar. In that case the court say: “The ap-

31
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pellant is a corporation which can act only through
agents and employees. It cannot divest itself of the
power to waive a condition made for its benefit, and that
power can be exercised only through some agent. These
men were its servants, working in its interest, and must
be presumed to have had the authority usually exercised
by other agents under similar circumstances. To say that
its agents were vested with the mere naked power to sell
and deliver, without any authority to waive or modify
any term of the printed contract, would be, as is well
said in the Pitsinowsky case (Pittsinowsky v. Beardsley,
Hill & Co., 37 Ia. 9) ‘to establish a snare by which to
entrap the unwary, and enable principals to reap the
- benefits flowing from the conduct of an agent in the trans-
action of business intrusted to his hands, without incur-
ring any of the responsibilities connected {herewith.”
Brown v. Eno, 48 Neb. 538; Creighton v. Finlayson, 46
Neb. 457; Oberne v. Burke, 30 Neb. 581.

We have examined the entire record, and conclude
there was no error committed by the trial court in the
points relied upon by the plaintiff. Numerous witnesses
were examined on both sides, and all of the controverted
facts were fairly submitted to the jury and resolved in
favor of the defendant, and we find in the record ample
evidence to sustain its verdict.

The judgment of the district court is right, and is in
all things
AFFIRMED.

NELS NELSON ET AL., APPELLANTS, V. CITY OF SOUTH
OMAHA ET AL., APPELLEES.

FILep MAY 7, 1909. -No. 15,520.

1. Cities: CiTy COUNCIL: SPECIAL MEETINGS. A meeting of a city
council held on a day other than that fixed for its regular meet-
ings, although mo call for a special meeting has been made, is
a valid special meeting if all the members of the council are
present and consent to such meeting,
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2. : : ORDINANCES: SUSPENSION oOF RULES. Sections
8107 and 8108, Ann. St. 1903 (Comp. St. ch. 13, art. II, secs. 108,
109, the South Omaha charter for 1903), comstrued, and held
to authorize the city council of said city to suspend the rules
requiring ordinances to be read on three different days.

3. H H . When an ordinance of a city has
been read at three meetmgs of the city council held on three
different days, and the second reading was by title only, and
when all the members of the council were present and voted for
the second reading of the ordinance by its title only, such action
is equivalent to a suspension of the rules, and is a sufficient
compliance with the statute requiring ordinances to be read in
full on three different days unless such reading is dispensed
with by a two-thirds vote of all members of the council.

PuBric IMPROVEMENTS: ORDINANCE. Section 8129, Ann.
St. 1903 (Comp. St. 1903, ch, 13, art. II, sec. 128, subd. III), ex-
amined, and held not to require the passage of an ordinance for
the ordering of paving and curbing.

5. : NoTice. Section 8129, Ann. St. 1903, examined,
and held not to require the service of notice upon property own-
ers to designate material to be used for paving and curbing.

: APPROVAL OF ESTIMATES. Section 8129, Ann. St.
1903, does not require the city council to approve the estimate
of the cost of paving and curbing made by the city engineer.

: APPROVAL OF PraNs. The action of the city counecil
in approving two or more sets of plans and specifications in one
motion, while irregular, is mot void.

SpeciaL TAxes. Section 8129, Ann. St. 1903, au-
thorizes the city council of South Omaha to issue bonds to pay
for paving and curbing, and to levy a special tax on the property
specially benefited by the improvement to reimburse itself.

APrPEAL from the district court for Douglas county:
WiLrLiaM A. REDICK, JUDGE. Affirmed.

A. H. Murdock and Frank Crawford, for appellants.
S. L. Winters and W. C. Lambert, contra.

Goop, C.

This action was brought by plaintiffs to enjoin the col-
lection of certain special taxes levied against their prop-
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erty by the city of South Omaha for the paving and curb-
ing of a part of thirtieth street in said city, upon the
ground that the taxes were void for reasons hereinafter
stated. From a judgment for defendants, plaintiffs have
appealed.

Plaintiffs assert that the taxes are void for the follow-
ing reasons: First, that the ordinance creating the im-
provement district is void because not properly passed;
second, because the paving and curbing was not ordered
by ordinance; third, because the council ordered the pav-
ing and curbing before the expiration of 20 days after the
publication of the petition of property owners praying
for the improvement; fourth, that 30 days’ notice was
not given the property owners in which to select the ma-
terial for paving and curbing; fifth, the city engineer’s
estimate of the cost of making the improvements was not
approved nor adopted by the council; sixth, the council
did not approve the engineer’s plans and specifications
separately and apart from plans and specifications for
other public improvements; seventh, the city paid for the
paving and curbing by the proceeds of a bond issue, and
could not levy a special tax to reimburse itself. These
objections will be considered in their order.

Ordinance No. 1257, creating the improvement district,
declaring the necessity for its improvement by paving and
curbing, and providing for the designation of material to
be used in its improvement, is asserted to be void because
it was not properly passed. The precise objection made
is that the ordinance was not read on three different days,
and its second reading was by title only. The record
shows that the ordinance was read on three separate days.
The second reading occurred at what was termed in the
council proceedings “an adjourned meeting.” It did not -
appear that any previous regular or special meeting had
been adjourned to that date. It did appear, however, that
all members of the council were present and voted to
place the ordinance upon its second reading. It is wholly
immaterial whether the meeting of the council was a
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special meeting or an adjourned meeting, and it is imma-
terial that no call for a special meeting was had. Special
meetings may be held at any time by the consent and
presence of all of the members of the council. Magneau
v. City of Fremont, 30 Neb. 843; Lord v. Anoka, 36 Minn.
176.

It is further contended that the ordinance is void be-
cause it was read by its title only at the second reading.
There are two sections of the South Omaha charter, as
it then existed, relating to the manner of passage of ordi-
nances. They are sections 8107 and 8108, Ann. St. 1903.
By the first of these sections ordinances of a general or
permanent nature are required to be “fully and distinctly
read on three different days unless the council shall dis-
pense with this rule by a two-thirds vote of the members
elected.” Section 8108 provides, among other things,
“that no ordinance shall be passed the same day or at the
same meeting it is introduced, and no ordinance shall be
passed without being fully read on three separate days.”
These two. sections are in seeming conflict. They were
both passed at the same time and as a part of the same
general act. Construing the two sections together, we
think it was the intention to permit the council by a
two-thirds vote to suspend the rules and dispense with
the reading in full on three different days. Any other
construction would make nugatory the provisions con-
tained in the first of these sections for the suspension of
rules by a two-thirds vote of the council. Statutes should
be so construed, if possible, as to give effect to each and
every part thereof.

The record does not disclose that there was any formal
motion to suspend the rules, but it does show that all
members of the council were present and all of them voted
to place the ordinance upon its second reading by title.
Defendants contend that this is equivalent to a suspen-
sion of the rules. The object of the rule was to prevent
hasty and ill-advised legislation and to prevent an ordi-
nance being passed or adopted until read in full on three
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different days, unless at least two-thirds of the members
of the council concurred in its passage or adoption. The
record shows not only that two-thirds but all members
voted for the second reading of the ordinance, and for its
final passage at a subsequent meeting of the council. It
appears to us that the passage of a formal motion to
~ suspend the rules by two-thirds of the members of the

council would have been an idle formality. Two-thirds
of the council could have carried such a motion, and then
a majority vote could have ordered the second reading by
title. The only case that we have been able to find bear-
ing directly upon the question is Kendall v. Board of
Education, 106 Mich. 681. It was there held that the
suspension of the rule would not have to be made in the
formal way; that, if two-thirds of the body voted in the
affirmative on the matter, it was in effect a suspension of
the rules. We think the action of all members of the
council in voting for the second reading of the ordinance
by title only was equivalent to a suspension of the rules.
We therefore conclude that ordinance No. 1257 was
properly passed and is valid.

Plaintiffs contend that the paving and curbing should
have been ordered by ordinance, and that it could not be
lawfully ordered in any other way. The law governing
the construction of such public improvements in the city
of South Omaha is contained in section 128 of its charter
and particularly in subdivision IIT thereof. The first
part of said section 128 is as follows: “In addition to the
powers herein granted, cities governed under the pro-
visions of this act shall have power by ordinance: I. To
levy taxes for gemeral revenue purposes. * * * IL
To levy any other tax or special assessment. * * * TIIL
The mayor and city council shall have the authority to
create street improvement districts for the purpose of im-
proving the streets,” etc. There are a large number of
subdivisions of section 128 many of which subdivisions
begin with the infinitive, as do the first and second sub-
divisions. The third subdivision, however, provides a
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general scheme for the improvement of streets, boule-
vards and public grounds of the city by paving, curbing,
guttering and the like. An examination of subdivision
ITI shows that the first step required is the filing with
the city clerk of a petition signed by the owners of a ma-
jority of the feet frontage of the district to be improved.
Upon the filing of such petition it is mandatory upon the
mayor and council to act. There are several places in
said subdivision IIT where certain acts are required to be
done by ordinance. For the purpose of paying the cost
of improving the streets, the mayor and council is given
power to and may by ordinance cause to be issued bonds
of the city. Whenever repaving is to De done, said sub-
division III requires the mayor and council by ordinance
to declare it proper and necessary. While the provision
for the letting of the contract for paving and curbing is
simply required to be ordered and to be let to the lowest
responsible bidder, there is nowhere any specific provi-
sion in said subdivision which requires the ordering of
the paving and curbing or the letting of the contract to
be by ordinance. There are provisions in other sections
of the charter which indicate that improvements of this
character may be provided for by resolution, motion or
order, and there are provisions for the mayor vetoing
resolutions or orders to enter into a contract for public
improvement. There is another provision of the charter
which requires the ayes and nays to be recorded to pass
or adopt any by-law, ordinance, resolution or order to
enter into a contract for improvements. The language of
said subdivision would indicate that it was necessary to
pass an ordinance declaring the necessity for such an
improvement, yet this court has held that a similar pro-
vision in the charter of Omaha did not require an ordi-
nance declaring such improvement necessary. Kddy v.
City of Omahe, 72 Neb. 550; Portsmouth Savings Bank
v. City of Omaha, 67 Neb. 50; Orr v. City of Omaha, 2
Neb. (Unof.) 771. The supreme court of Oklahoma in
Paulsen v. City of El Reno, 98 Pac. (Okla.) 958, in pass-
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ing upon a similar charter provision, held that it was
not necessary that such improvements should be directed
and made under an ordinance. In the Atchison Board of
Education v. De Kay, 148 U. 8. 591, the supreme court
of the United States, speaking through Justice Brewer,
upon a similar question, say: “Now, it is insisted that
consent could only be given by an ordinance, and not by
resolution, and in support thereof the case of Newman v.
Emporia, 32 Kan. 456, is cited. * * * The general
rule is that, where the charter commits the decision of a
matter to the council, and is silent as to the mode, the
decision may be evidenced by a resolution, and need not
necessarily be by ordinance.” The language of the su-
preme court of Iowa in JMartin v. City of Oskaloosa, 126
Ia. 680, is pertinent. In passing upon a similar charter
provision, it is said: “We are of the opinion, however,
that no general ordinance was essential to enable the city
to order the improvement, and take the steps necessary to
a valid assessment. It certainly cannot be true that
where the entire procedure is regulated by statute, and
nothing is left to be determined by general ordinance, the
city can derive any greater authority from an ordinance
which simply re-enacts the provisions of the statute. All
that can be essential in such a case is that the city take
the steps provided by the statute, and, if these steps are
taken as required, the assessment will certainly be
valid.” ¥From a consideration of the provisions of the
South Omaha charter referred to and of the authorities
cited, we are of the opinion that it was not necessary for
the council to order curbing and paving of streets by
ordinance. :

" In said third subdivision of section 128 it is provided
that a copy of the petition of the property owners praying
the improvement shall be published in the official paper
of the city for five consecutive days, and no paving
shall be finally ordered or contract let for the same until
the 20 days allowed for protesting signatures shall have
expired. Plaintiffs insist that 20 days did not elapse
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from the time of the publication of the petition before
council finally ordered the paving and curbing. In this
we think plaintiffs are in error. The record discloses
that the petition was published from the 12th to the 17th
day of June, inclusive, 1905. The act by which the coun-
cil ordered the improvement was the final letting of a
contract. This was not done until the 1st day of August,
1905. There never was any definite or final ordering
of the improvement until the contract was let, and this
did not occur until more than 20 days had elapsed after
the publication of a copy of the petition.

Plaintiffs contend that the property owners did not
have notice to select the material for paving and curbing
Thirtieth street. In the latter part of said subdivision ITI
of section 128 it is provided that whenever any paving and
curbing shall be declared necessary by the mayor and
council, and an improvement district shall have been
created, it shall be the duty of the mayor and council to
give the property owners within such district 30 days
from the date of the approval and publication of the
ordinance declaring such improvement necessary to des-
ignate by petition the material to be used in the paving
and curbing. There is a further provision that, if the
property owners fail to designate the material, the mayor
and council may designate it. The statute does not re-
quire the service of any notice upon the property owners.
Ordinance No. 1257, above referred to, was published on
the 15th day-of Jume, 1904. It provided as follows:
“That thirty days be and the same are hereby given to
the property owners within said improvement district
from and after the approval and publication of this ordi-
nance in which to designate the material, according to
law, with which the curbing and paving of said streets
shall be done.” The statute simply gives to the property
owners 30 days within which to designate the material,
but does not require that any notice be served upon them.
A similar provision in the charter of the city of Omaha
has been construed by this court and it was held that no
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notice was required to be served. [Portsmouth Savings
Bank v. City of Omala, 67 Neb. 50; Lddy v. City of
Omaha, 72 Neb. 550. More than thirty days elapsed from
the time of the publication of the ordinance above re-
ferred to prior to the letting of the contract for making
the improvements. The statute appears to have been
fully complied with.

Plaintiffs complain that-the estimate of the city en-
gineer was never approved nor adopted by the council.
Section 61 of the charter provides that, before the council
shall make any contract for work on the streets or any
other work or improvement to cost more than $200, an
estimate of the total cost thereof, together with detailed
plans and specifications thereof, shall be made by the city
engineer and submitted to the council, and, if approved
by the council, such plans and specifications shall be
returned to the city engineer and kept by him subject to
public inspection, and no contract shall be entered into
for any work or improvement for a price exceeding such
estimates. It appears from the record that the plans and
specifications of the city engineer were approved by the
mayor and council, but there was no approval of the
estimate. A careful reading of that portion of the statute
shows that the approval by the council has reference to
the plans and specifications only, and not to the estimate.
The only reference to the approval by the council is in the
following language: “And if approved by the council
such plans and specifications shall be returned to the
city engineer and kept by him subject to public inspec-
tion.” This clause is set off by commas, and has no refer-
ence to the estimate of the cost made by the engineer.

Plaintiffs further complain because the action of the
council in approving the plans and specifications was
by a vote taken upon the acceptance of these particular
plans, together with plans and specfications for an en-
tirely different district, and both being approved by the
same vote. The statute nowhere requires that a separate
vote should be had in approving the plans and specifica-
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tions. While the practice of approving plans and specifi-
cations for two or more districts or for two or more im-
provements by the same motion or resolution is not to
be commended, yet it is not in contravention of any pro-
vision of the charter, and no complaint is made that any
one was injured thereby. This was an irregularity, but
does not go to the jurisdiction or power of the council to
levy the taxes for the special assessment.

It is finally contended that, after the city had pald for
the improvements by the proceeds of the issue of bonds,
it was without power to reimburse itself by the levy of
special taxes. A sufficient answer to this is that the
charter specially provides that the city shall issue general
bonds to pay for the improvement, and then provide by
special taxes and assessments a sinking fund for the pay-
ment of said bonds. The special taxes complained of ap-
pear to have been levied in conformity with the statute.

We find no error in the record, and therefore recom-
mend that the judgment of the district court be affirmed.

Durrie, EprERSON and CALKINS, CC., concur.

By the Court: Ifor the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

ALEXANDER D. MARRIOTT, APPELLEE, V. WESTERN UNION
TELEGRAPH COMPANY, APPELLANT.

Frep MaAy 7,1909. No. 15,596.

1. Telegraphs: FAURE To DELIVER: AcTioN: EVIDENCE. Where the
plaintiff had decided to consign a shipment of cattle to Chicago
upon the receipt of a telegram regarding that market, which tele-
gram the defendant negligently failed to deliver, he may, in an
action against the defendant for such negligence, be permitted
to testify that the effect upon his mind of the failure to receive
the telegram was to cause him to divert a part of such shipment
to another market.
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2. Norice. Knowledge of the probable result of a
failure to deliver a telegraph message may be imparted to the
telegraph company as well by circumstances as by formal or
explicit notice or by the language of the message itself.

3. DaMAGES, Where the failure of the defemdant to

deliver a message caused the plaintiff to divert a shipment of
stock to an unfavorable market, the measure of damages in an
action against the defendant for such failure is the difference
between the net sum the plaintiff received in such unfavorable
market and what he would have realized in the market to which
he would have shipped the stock except for defendant’s said
failure.

APPEAL from the district court for Douglas county:
LeE 8. ESTELLE, JUDGE. Affirmed.

George H. Fearons and Francis A. 'Broga/n, for appel-
lant.

7. W. Blackburn, contra.

CALKINS, C.

The plaintiff was a stockman having a ranch about 100
miles distant from Evarts, a station on the Chicago, Mil-
waukee & St. Paul Railroad in South Dakota. He had
about 450 head of cattle, enough to load 21 cars, which
he desired to ship to Chicago or Sioux City, the two mar-
kets which were most readily accessible from Evarts.
After starting the cattle from his ranch on the drive to
Evarts, he on Saturday, September 3, 1904, delivered to
the defendant at Evarts a message to the Globe Commis-
sion Company of Chicago, of which one Horn was the
representative, as follows: “Evarts, So. Dak. 9-3-1904.
To Globe Com. Co. Yards: Will load Monday. Wire be-
fore noon Monday prospects for Wednesday. (Signed)
A. D. Marriott.” This was duly delivered, and on Mon-
day, in response to the request therein contained, Mr.
Horn delivered to the defendant at Chicago the following
message: “Chicago, Ill, Sept. 5, 1904. A. D. Marriott,
Evarts, So. Dak. 2500 westerns 10 to 20 higher; show
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Humphrey. (Signed) J. S. Horn.” This message the
defendant negligently failed to deliver. Prior to 6 o’clock
P. M. of that day the plaintiff had billed or directed the
billing of all his cattle to Chicago; but not receiving the
telegram sent by Mr. Horn, though called for by him at
the defendant’s office, he, for the reason, as he claims,
that he supposed the market at Chicago had not improved,
changed the billing of his cattle so as to consign six cars,
containing 125 head, to Sioux City. The result was that
he realized $473.23 less for the cattle than he would have
obtained had the same been shipped to Chicago. There
was a trial to a jury, who found for the plaintiff in the
above amount, and from a judgment upon this verdict the
defendant appeals.

1. The defendant argues that, before the damages
claimed can be regarded as arising naturally from de-
fendant’s breach of the contract, we must ascertain what
effect the receipt of this telegram would have had upon
the plaintiff’s mind, and that this fact is not susceptible
of proof and cannot be the subject of investigation in
a legal proceeding. It does not follow that, because a
fact cannot be established by direct proof, the same can-
not be the subject of a legal investigation; but that point
it is unnecessary to discuss, as the question presented
here is one of the application of the law of evidence. It
is said that, while Mr. Marriott may now testify what he
would have done, he cannot possibly know what the effect
would have been. We think the question must be de-
termined by the test whether the witness is testifyirnig to
a state of mind which actually existed, or what would
have been the state of his mind under certain conditions.
If the former, it is admissible; if the latter, it is the ex-
pression of an opinion, and irrelevant under a familiar
rule of the law of evidence. Upon consideration we are
convinced that the evidence relates to a state of mind
which actually existed. The plaintiff had determined to
ship the cattle to Chicago if he received advices showing
favorable conditions existing in that market. The fail-
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ure to receive any telegram caused him to divert six cars
to Sioux City, which was the nearest market for such
cattle. In testifying to this he was not giving an opinion
as to what effect the receipt of the telegram would have
produced, but what effect the failure to receive the tele-
gram did actually produce, and we therefore conclude
that the real question necessary to be determined is the
effect actually produced by defendant’s breach, which is
capable of proof and may be the subject of legal investi-
gation.

2. It is claimed that the diversion of part of plaintiff’s
shipment to Sioux City was not a result which might
reasonably be supposed to have been contemplated by the
parties as one of the consequences of defendant’s breach
of its contract to deliver the message; in other words,
that, supposing the defendant actually took thought of
the consequences of its neglect, it could not reasonably
be expected to consider a diversion of the shipment as one
of the natural results. This assumes an ignorance on the
part of the defendant of the ordinary method of conduct-
ing the plaintiff’s business, and the purpose for which
business men make use of telegraph facilities, which is
inconceivable. The defendant had forwarded the mes-
sage on Saturday addressed to a commission company at
the Chicago stock-yards, asking them to wire before
Monday noon the prospects for Wednesday. The defend-
ant received and transmitted this message and took from
the party to whom it was addressed a reply thereto, the
contents of which plainly indicated that it was intended
to convey to the plaintiff information of the condition of
the cattle market. We think these facts unexplained
were sufficient to submit to the jury, which was the judge
of the questions of fact, whether the defendant should or
should not have anticipated this result as a consequence
of its negligence. Smith v. Western Union Telegraph Co.,
80 Neb. 395.

3. The rule for the measure of damages announced in
Hadley v. Bazendale, 9 Exch. Rep. (Eng.) *341, gencrally
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adopted in this country, is expressed in the following
language: ‘“Where two parties have made a contract,
which one of them has broken, the damages which the
other party ought to receive in respect of such breach of
contract should be such as may fairly and reasonably be
considered either as arising naturally, i. e. according to
the usual course of things, from such breach of contract
itself, - or such as may reasonably be supposed to have
been in the contemplation of both parties at the time they
made the contract, as the probable result of the breach
of it.” We have therefore to inquire whether the defend-
ant may reasonably be supposed to have contemplated that
the diversion of such shipment might result, as it did, in
a financial loss to the plaintiff on account of the less
favorable conditions existing in the Sioux City market.
As is pointed out in the brief of the defendant, the differ-
ent markets have a tendency to approximate each other;
but they vary from the normal and from each other at
particular times and on account of local conditions that
affect one market and do not obtain in another. The
problem presented to the shipper when he is determining
to which of several markets he will consign his stock is
to select a market where the most favorable conditions
will probably exist for the seller at the time of the ar-
rival of his stock. This can never be done absolutely,
but it is one of the conditions which the shipper under-
takes to forecast from a knowledge of present conditions,
and to ascertain those present conditions he uses the facili-
ties offered by the telegraph. If the defendant company
fails to transmit, according to its contract, information
concerning the existing conditions, and the shipper, for
want of such information, makes the mistake of shipping
his stock to the market where the less favorable condi-
tions prevail, the loss which he thus sustains arises nat-
urally from his selection of the unfavorable market, and
is one which would have been in the contemplation of any
person who had considered what the consequences of
selecting the unfavorable market would be. The loss that
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he so suffered was the identical one which he was seeking
to avoid in selecting his point of shipment, and, if the de-
fendant considered what damage the plaintiff would
suffer if he was led to select the wrong market by its
failure to fulfil its contract, the difference between the
prices in the favorable and the unfavorable market would
have been the first and only consequence of importance
which would have naturally suggested itself to the defend-
ant. - We therefore conclude that the case falls within the
rule laid down in Hadley v. Baxendale, supra, and that
the court did not err in submitting the case to the jury.

We recommend that the judgment of the district court
be affirmed.

Durrig, ErpERSON and Goop, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

- AFFIRMED.

JosEPH J. YOUNG, ADMINISTRATOR, APPELLEE, V. MARION
G. ROHRBOUGH ET AL.; COMMERCIAL BUILDING CoM-
PANY, APPELLANT.*

FiLep Mavy 21, 1909. No. 15,690.

1. Landlord and Tenant: INJURIES: NoOTICE. A. and B. caused a three
story and attic building to be constructed. Above the first floor
the principal use to which the building was devoted was for col-
lege and lodge room purposes. The structure was planned with
that intention. They leased the third floor for use of an organ-
ization, composed of men and women, which held its lodge ses-

, slons once each week. The attic floor was leased for the purposes
of a gymnasium. They afterwards sold and transferred the prop-
erty to the C. B. Company, a corporation, of which they, together
with one S., owned the capital stock, and the three were made
the directors and managers. At a subsequent time, and while
the lodge was in session, a portion of the plastering fell, striking
one of the lady members and inflicting an injury from which
she died. In a suit by the administrator of her estate for the

#* Rehealing allowed. Se_e opinion, 86>Neb. —_
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damages caused by the injury and her death, held that in the
construction of the building A. and B. were not the agents of
the C. B. Company; that, if the buildéng was improperly con-
structed and cornstituted a menace to the life and limb of those
rightfully occupying it, the C. B. Company, having approved the
lease and continued the use of the building, was chargeable with
knowledge of its dangerous condition and would be liable for
the damage resulting from the injury, there being no contribu-
tory negligence shown on the part of the deceased.

: EVIDENCE. At the trial the principal issue was as to
the averments of the unsafe and faulty construction of the build-
ing and its continuance in that condition until the injury was
inflicted. On this subject the evidence was conflicting, the plain-
tiff contending that, by the use of the fourth or attic floor as a
gymnasium, the building was caused to vibrate and shake, the
floor and ceiling to spring up and down, and that thereby, the
plastering having been improperly applied to the ceiling and
wall, the plaster was caused to fall; while the defense was that
the building was properly planned, composed of good material
and constructed in accordance with approved methods. Held,
That these questions of fact were for the consideration of the
jury.

3. Instructions submitting the case to the jury on the principles of
law above outlined held properly given.

2.

APPEAL from the district court for Douglas county:
GEORGE A. DAY, JUDGE. Affirmed.

Benjamin 8. Baker, for appellant.
Herbert A. Whipple and Nelson C. Pratt, contra.

REESE, C. J.

Marion G. Rohrbough and George A. Rohrbough con-
structed a building in Omaha consisting of three stories
and an attic. The purpose for which the building was
constructed was principally for the use of colleges and
lodges, especially above the first floor. The attic portion
was leased for use as a gymnasium. One large room on
the third floor was leased to an organization known as the
“Tribe of Ben Hur,” which consisted of both men and
women, and which held its meetings on Tuexday of each

32
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week. While this organization was in session on the
evening of May 8, 1906, a portion of the plastering fell
and struck Mrs. Dora May Young, a member of the
“tribe,” inflicting injuries from which she subsequently
died. This action was brought by her husband, Joseph
J. Young, as the administrator of her estate, who alleged
that she left a family of children, naming them, depend-
ing upon her for nurture and support. The Rohrboughs
leased the third floor of the building to one Baright for a
term of years. They afterwards transferred the property
to the defendant, the Commercial Building Company, a
corporation, which assumed, took over and continued the
lease to Baright. It was alleged in the petition that the
injury was caused by the faulty and imperfect construc-
tion of the building by the Rohrboughs, and they and
their grantee, the Commercial Building Company, with
Baright, were made defendants to the suit. Upon the trial
the court directed a verdict in favor of Baright, and sub-
mitted the case to the jury as against the two Rohrboughs
and the Commercial Building Company. A verdict was
returned in favor of the Rohrboughs and against the
Building Company, upon whick judgment was rendered.
The Commercial Building Company appeals. From the
pleadings and evidence it appears that the stock of the
Commercial Building Company is owned by the two
Rohrboughs and one Shimer, and that the three constitute
the board of directors of the corporation and have sole
charge of its affairs. Shimer was not made a party de-
fendant to the suit.

1. It is claimed by appellant that the verdict is, first,
contrary to law; second, inconsistent; and, third, contra-
dictory and in irreconcilable conflict with itself, and for
those reasons the judgment rendered upon it should not
be permitted to stand. This contention grows out of the
fact that the Rohrboughs and Shimer are the sole stock-
holders and directors of the building company; that they
constructed the building, and, if it was defective in its
construction, the fault was theirs; and that, as is claimed,
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they were the agents of the corporation, and, if they were
not liable, the corporation was not. An exhaustive brief
has been filed in support of the contention that “the agents
of a corporation are liable for their own wrongful acts
while acting for the corporation, and the corporation is
liable, not for having done or omitted to do such wrong-
ful act, but by operation of law. The law makes the cor-
poration liable only where its agents have been guilty of
a wrong,”’ etc. The verdict appears to have been in the
usual and proper form. It was a finding in favor of
plaintiff and against the defendant, the Commercial
Building Company, with the assessment of the amount of
plaintiff’s recovery, and “in favor of the defendants, Irv-
ing G. Baright, trading as Baright Hall Association,
Marion G. Rohrbough, George A. Rohrbough, against the
said plaintiff.” The judgment, in so far as it refers to
those defendants, is somewhat unusual in form, but we
think it sufficient and not open to attack by appellant.
It is adjudged “that the said defendants Marion G. Rohr-
bough and George A. Rohrbough, as individuals, and that
the said defendants Marion G. Rohrbough and George A.
Rohrbough and each of them as directors and agents of
said Commercial Building Company go hence without
day, and that the said plaintiff, Joseph J. Young, as ad-
ministrator of the estate of Dora May Young, deceased.
pay the costs herein, taxed at $ , for which execution
is hereby awarded.” It is possible that this kind of judg-
ment was suggested by the averments of the petition, but
that it is unnecessarily awkward and verbose must go
without saying. An ordinary judgment in favor of those
defendants was all that was necessary for their protection.
But of this appellant cannot be heard to complain.
Appellant is a corporation, a person in law, a legal
entity, capable of suing and being sued, of holding prop-
erty, and through its agents of making contracts which it
can enforce and by which it can be bound. The theory
upon which the verdict and judgment are supposed to be
based is, doubtless, that the building company was the
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owner of the building when the injury occurred; that said
building was not safely and suitably constructed for the
uses to which it was put; that appellant had leased or
approved the leases which had been granted prior to the
time when it became the owner; and that, for these rea-
sons, it was liable for the loss occasioned by its failurg to
see that the premises were safe or were not used for a
purpose which would render it unsafe or dangerous. This
being true, we can see no inconsistency or illegality in
the form of the verdict or judgment. They were in no
sense the agents of the building company in the construc-
tion of the building, for at that time the building com-
pany had no interest in it. When they transferred it to
the company, all their individual interest in the property
itself was extinguished, and they became the owners of
such shares of the capital stock as they received. The
company could own, not only the property in question,
but any other property it might become possessed of. For
the reasons here suggested, we cannot see that the cases
cited by appellant, holding that when a defendant and its
servants or agents are sued jointly for damages resulting
from the wrongful acts of the agent alone, and the jury
finds in favor of the agent and against his employer, the
verdict cannot stand, can have any bearing on this case.
The decisions thus cited in support of appeilant’s con-
tention are Chicago, St. P, M. & O. R. Co. v. HcManigal,
73 Neb. 580, and Doremus v. Root, 23 Wash. 710. Nor are
we able to see that Gerner v. Yates, 61 Neb. 100, can
throw any light upon this case. That case was against
joint tort-feasors, three officers of a national bank, for
making false statements. The jury returned a verdict in
favor of the plaintiff and against two defendants, but
against the plaintiff as to the other. The court held, in
effect, that, if any were liable, all were, and, if any were
not, none were. That is not this case.

2. The next contention is that the verdict was not sus-
tained by sufficient evidence. To our minds this presents
a much more serious question, There is no contention
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that the death of Mrs. Young was not caused by the in-
jury she received while within the building under the
circumstances above stated. It is contended, however,
that the injury received was an accident for which appel-
lant is in no way responsible, that it was not guilty of
negligence in permitting the building to be used in the
way in which it was used, and that the falling of the
plastering was an event which could not have been reason-
ably expected nor guarded against. On the part of the
defense, the architect who prepared the plans and specifi-
cations and who superintended the construction of the
building, the various inspectors, contractors, workmen
"and others of experience were called, and all testified
that the structure was erected in accordance with the plans
and specifications, of good material, in a workmanlike
manner, and in accordance with usual and approved
methods. It was stated by practically all that the visible
defects which were observed were due to the settling of
the walls, girders and trusses, owing in part, at least, to
unseasoned lumber, which occurred in practically all such
buildings, and for which no one could rightly be censured
or blamed. In a general way the plans and specifications
were approved, but in some respects not specifically. The
testimony and plans show that the floor above (the attic
floor) was supported by truss work of considerable
length, which it is claimed was not well sustained, and
that the use of the attic as a gymnasium, where there was
jumping, tumbling and violent exercise on the part of
those occupying it and engaging in the exercises, caused
the building to vibrate and shake to an unusual and dan-
gerous extent. Such exercises were carried on at the
same time that the Ben Hur organization was holding its
meetings and entertainments, and at times the confusion
became so great as to cause the organization to suspend
its business. This condition seems to have been largely
due and owing to the noise caused by the tumbling, but
the vibration was very noticeable, some say tremendous,
and this probably caused the plaster to break loose and
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fall. A number of witnesses testified to the excessive
shaking and vibrations. The fact of the springing of the
ceiling and vibrations of the building was easily observed
and observable, if the evidence on the part of the plaintiff,
in this particular, is to be believed, and of that the jury
were the sole judges, and it would easily be inferred that
this severe vibration and springing of the ceiling was the
cause of the breaking loose and falling of the plaster, and
that this could and should have been discovered by ordi-
nary observation and avoided by the supplying of proper
supports. The bill of exceptions is of great length and
an epitome of the evidence cannot be given. It must be
sufficient to say that our conclusion is that the jury found
that in the respect suggested the appellant failed to dis-
charge its duty to those occupying the building. Upon
this view we cannot say there is not sufficient evidence to
sustain the verdict.

3. It is next contended that the trial court erred in giv-
ing to the jury, instructions Nos. 6, 7, 8, and 13. These
instructions are too long to be here set out, and a very
brief synopsis must be sufficient. Instruction No. 6 deals
alone with the question of the liability or nonliability of
the Rohrboughs. As the verdict of the jury was in their
favor, there can be no ground of complaint either by them
or the building company, and this would be true even
though the instruction might otherwise be open to criti-
cism. Instruction No. 7 treats upon the relation of the
Commercial Building Company to the case. It is, in sub-
stance, that if the company had knowledge of the defect-
ive construction of the building, or by the exercise of
ordinary care could have known of the fact, and know-
ingly maintained it, if the jury found it was a menace to
life and limb of those rightfully frequenting the premises,
providing the plaintiff had established the fact of that con-
dition, they should find against the building company,
unless they found that the death of the deceased was the
result of her negligence, or that the injury was the result
of a pure accident for which no one would be liable; that
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upon the question of the knowledge of the company it
would be bound by such as was possessed by its directors
and managers or either of them. The rule of law as to
the liability or non-liability of the defendants was fully
and clearly stated in other instructions, which considered
with this one renders it unobjectionable. Instruction
No. 8 treats of the liability or nonliability of the Rohr-
boughs growing out of their relation to the building com-
pany as directors. What we have said regarding instruc-
tion No. 6 must apply to the one now under consideration.
Instruction No. 13 is simply a direction to the jury as to
the form of their verdict in case they found in favor of
plaintiff and against any of the defendants. We can
discover no objection to it. The principal eriticism is
that it permits a divisible verdiet. This we have found
was not error.

4. Complaint is made of the action of the court in re-
fusing to give certain instructions asked for by defend-
ants. The first of which complaint is made was a direc-
tion to the jury to return a verdict in favor of defendants.
According to our view of the case no further attention
need be given to it. Instruction No. 2 was a brief but.
imperfect statement of the issues, which was fully cov-
ered by the instructions given. No. 3 was to the effect
that, before defendants could be held liable upon the
ground that the building was not properly constructed,
they must have known of its defective condition. The
court had instructed that they must have known of the
fact or had sufficient information to charge them with
such knowledge. The instruction asked was defective for
this reason. The fourth requested was an effort to with-
draw from the jury all consideration of the construction
and maintenance of the building except as to the charge
that the plastering which fell wag improperly placed upon
the wall. The whole question of the construction and
condition of the building, as well as of the method of the
lathing and plastering, had been gone over by the evi-
dence and submitted to the jury. There was no error in
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refusing the instruction. The fifth, sixth, seventh and
eighth were practically to the same effect and were right-
fully refused. The whole subject was properly covered
by the instruction given.

While, had the question of defendant’s liability been
submitted to us in the first instance, we might have been
inclined to find in their favor under the evidence sub-
mitted, yet we are reminded that the jury has passed
upon the weight of the evidence, and with their finding
we must be content.

Discovering no prejudicial error in the trial, we must
affirm the judgment of the district court, which is done.

AFFIRMED.

STATE, EX REL. HENRY J. HOFFMAN, APPELLANT, V. I. W,
ALTER, POLICE JUDGE, APPELLEE.

Frep MAY 21,1909. No. 15,702.

Mandamus: CRIMINAL Law: SriepvraTioN. In an application for a
mandamus to the police judge of the city of W. to compel him to
strike out certain recitals in his docket in a case wherein the
relator was prosecuted on a charge of having committed a mis-
demeanor, such recitals being to the effect that a trial was had
and certain witnesses sworn on behalf of the state, and also to
insert in the docket a recital that no plea was entered to the
complaint and no trial had, it was shown that three persons were
jointly charged with similar offenses, that they entered their pleas
of not guilty and demanded separate trials, that one was tried, but
before judgment it was agreed that the evidence would be the
same, from the same witnesses, and as to the same material facts,
and that the evidence so introduced might be considered and
treated as the evidence against relator, and on which a finding
and judgment should be entered, the docket entry to contain a
recital that the same witnesses were sworn, etc. The court found
the defendant guilty and sentenced him to pay a fine, from which
he appealed to the district court. Held, That there was no error
in the judgment of the district court refusing the writ and dis-
missing the action.
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APPEAL from the district court for Wayne county:
ANSON A. WELCH, JUDGE. Affirmed.

A. 8. Ritchie, Charles L. Fritscher and F. A. Berry, for
appellant. -

George R. Wilbur and Elmer E. Thomas, contra.

REEsE, C. J.

This was an application to the district court for writ of
mandamus directed to I. W. Alter, the police judge of
the city of Wayne. The prayer of the petition is that he
be compelled to strike out certain portions of his docket
entry in a case in which the relator was under arrest
charged with selling intoxicating liquors to minors. It is
alleged in the petition that relator was informed against
jointly with two others; that separate trials were de-
manded; that upon the day set for trial relator was not
placed upon his trial; that no witnesses were sworn or
examined; that the respondent assessed a fine against him
without arraignment or plea to the complaint; that re-
spondent made false entries in his docket showing the
examination of a number of witnesses when none had been
sworn; that facts which should have been stated and re-
cited in the docket were omitted; and that a correct docket
entry had been demanded, but had been refused. Relator
had instituted appellate proceedings, and at the time of
the hearing the principal case was pending in the dis-
trict court on appeal. Respondent filed an answer, deny-
ing the principal averments of the petition as to the con-
dition of the docket, but which need not be set out here.
Under the issues thus formed, a trial was had in the dis-
trict court and the writ denied. Relator has appealed to
this court.

The oral evidence introduced was conflicting, the wit-
nesses contradicting each other in the most positive terms
upon all matters supposed to be material to the inquiry.
There was ample evidence, however, to sustain a finding
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of the district court that, when the three parties were
brought before respondent as police judge, they pleaded
not guilty and demanded separate trials, and that one
of the accused, Ramsey by name, was put upon his trial
and the witnesses duly examined. It appears that Ramsey
was a licensee and the proprietor of the saloon, and rela-
tor and another were his bartenders. After the examina-
tion of the witnesses in the trial of Ramsey, it was stated
by the county attorney that the same witnesses would be
called in the trial of relator, and their testimony would be
the same except that it would appear that relator was not
a licensee. We quote the following from the testimnony of
the county attorney: “A. The evidence in the trial of the
Ramsey case had been received, and the state had rested.
The defense rested without introducing evidence. I asked
counsel for the defendant if they also wished to waive
argument, and Mr. Berry replied that it all depended on
what I (Wilbur) had to say in my opening argument. I
made a brief opening argument, and. the defendants’ coun-
sel waived argument. Q. You are now referring to the
Ramsey case? A. Yes, sir. The question then arose, I
don’t remember who brought it up, as to whether we
should at once proceed with the trial of the other two
cases. I made the statement that the festimony in the
other two cases would be the same as that already intro-
duced in the Ramsey case. Omne of the counsel for de-
fendant remarked that that statement had best be amended
by saying that we could not prove that Thompsen and
Hoffman were licensees. That was agreed to. The mat-
ter was talked over by and between all four attorneys, and
it was agreed by the four attorneys that instead of con-
tinuing in the course of the next two trials, and reoffer-
ing and receiving all this evidence, it might be considered
by the court as having already been offered and received,
and that he could make his finding and judgment in the
three cases at one and the same time, and upon the same
evidence, and that the records of the three cases should
be made up separately, showing a separate trial in case of
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each of the three defendants, and that said records should
all be alike. That is as I remember what occurred. Q.
You state the faet, whether or not this was before or after
the judgment was rendered and the fine imposed in the
Ramsey case, Mr. Wilbur. A. This agrcement took place
before the justice had made any finding in the Ramsey
case. He made the findings and entered judgment in all
three cases at one and the same time.” Others testified
to substantially the same facts. Upon this evidence the
police judge found all the defendants before him guilty
and imposed the fine assessed. TFrom that judgment re-
lator appealed to the district court, and his appeal was
pending at the time of the trial of this case. Upon the
state of facts found by the district court, supported as it
was by sufficient evidence, it is plain that there is no merit
in the relation, and that the judgment of that court re-
fusing the writ and dismissing the case was right.
The judgment of the district court is
AFFIRMED.
Fawocerr, J., not sitting.

ROBERT J. TATE, APPELLANT, V. A. G. RAROW BT AL,
APPELLEES.

FLep MAY 21,1909. No. 15,647,

1. Pleading: SUFFICIENCY: OBJECTIONS TO JURISDICTION. Ordinarily
the question-as to whether a peiition contains averments sufficient
to state a cause of action will not be considered on a challenge
to the jurisdiction of the court. .

2. : : . But where an action is brought against
a defendant in a county other than that in which he resides, and
the summons which is served upon him {is directed to and is
served by the sheriff of the county of his residence, a challenge
to the jurisdiction requires the court to examine the petition in
order. to ascertain whether the action is one which can only be
maintained in the county from which the summons was issued.
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: JurispictioN. If upon such examination it appears
that the petition is insufficient to state such a cause of action, the
court is without jurisdiction, and the objection should be sus-
tained. .

APPEAL from the district court for Cheyenne county:
HANSON M. GRIMES, JUDGE. Afirmed.

Courtright & Sidner, for appellant.
Jackson & Kelsey, contra.

BarNEs, J.

Plaintiff filed a petition in the district court for Chey-
enne county, of which the following is a copy: “Comes
now the plaintiff and for cause of action states: (1) The
plaintiff is now, and during all the time herein mentioned
has been, the owner of the east half of section twenty-six
and the east half of section thirty-five, all in township
fifteen, range forty-seven, in Cheyenne county, Nebraska.
(2) Defendant Detta Rakow is the wife of defendant A.
G. Rakow. (3) On September 14, 1907, the plaintiff, by
and under the name of R. J. Tate, and the defendant, A.
G. Rakow, by and under the name of A. G. Rakow, entered
into a contract in writing, a copy of which is hereto at-
tached, marked exhibit A, and made a part hereof. (4)
Said contract provided, in substance, that plaintiff should
sell to defendant A. G. Rakow, and that said defendant
A. G. Rakow should purchase for the consideration of
sixteen thousand dollars, the land mentioned in paragraph
one hereof, and to pay therefor by delivering his note for
$1,600 in part payment, and to pay the balance by con-
veyance of certain land, and that plaintiff should first in-
spect the land of defendant, and if then approving the
sale he should on October 14, 1907 execute his deed and
deposit the same in escrow in First National Bank of
Fremont, Nebraska and that if defendant defaulted in
the contract he should forfeit all interest in said land and
all payment made thereon, and that time was the essence
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of said contract. (5) The defendant A. G. Rakow, in
accordance with said contract, executed and delivered to
the plaintiff his note for the sum of §1,600, the same being
given and received in part performance of said contract
and in part payment for said land, and plaintiff has sold
said note. (6) The plaintiff promptly after executing
said contract examined the land of said defendant wen-
tioned in said contract, and promptly thereafter notified
the defendant A. G. Rakow of his election to carry out
the terms of said contract. (7) Shortly thereafter, and
on or before October 14, 1907, the plaintiff, jointly with
his wife, executed and acknowledged a good and sufficient
warranty deed of said land mentioned in paragraph one
hereof, conveying the same to A. G. Rakow, and deposited
the same in escrow with First National Bank of Fremont,
Nebraska, and also deposited in said bank therewith an
abstract of title showing good and sufficient title thereto
in the plaintiff, and thereby performed on his part all the
terms of said contract to be performed by the plaintiff.
(8) The defendants have failed, neglected and refused to
carry out any of the terms of said contract to be performed
on their part, and have failed, neglected and refused to
convey to plaintiff any land or to pay to plaintiff the
money in lieu thereof, and the terms of said contract have
hereby been broken by the defendants and each of them.
(9) Plaintiff now elects to take the benefit of that por-
tion of said contract which says: ‘In case said party of
the second part shall refuse or neglect to pay said pur-
chase money and interest as agreed herein, said party
shall thereby forfeit any right he may have to said land,
and also shall forfeit any money paid in part performance
to this contract’—and now declares a forfeiture of said
sixteen hundred dollar note to the plaintiff and a for-
feiture to the plaintiff of the land described in paragraph
one hereof. Wherefore plaintiff prays a decree that the
title to the land embraced in paragraph one hereof be
quieted in the plaintiff, and that the partial payment of
$1,600 made on said land be forfeited to the plaintiff, and
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for such other relief as in equity may seem proper, and
for costs.” _

A summons was issued directed to the sheriff of Ante-
lope county for service, and was served in said county
personally upon the defendants. They separately entered
special appearances, and challenged the jurisdiction of
the court, assigning as reasons therefor: First, the only
service of summons had on the defendants was had in
Antelope county, Nebraska; second, no cause of action is
stated in the petition upon which the plaintiff could bring
an action in Cheyenne county, Nebraska, against the de-
fendant and procure service of suinmons in Antelope
county on them. The objection to the jurisdiction was
sustained, and, plaintiff electing to stand on the service,
the action was dismissed at his cost, and he brings the
case here by appeal.

It will be observed that the petition contains no allega-
tion that the defendants have recorded the contract men-
tioned therein, and therefore no cloud has been cast upon
the plaintiff’s title, nor is there any allegation in the peti-
tion that the defendants are claiming or have asserted
any interest in the property, nor that the plaintiff is now
in the possession thereof, or that the land is unoccupied.
Now, it may be conceded that as a general rule the suffi-
ciency of a petition cannot be raised by a challenge to the
jurisdiction of the court; but this rule, like all others, is
subject to certain exceptions, as we shall presently see.
Our code, after stating in what counties certain actions
shall be brought, provides: “Every other action must be
brought in the county in which the defendant, or some one
of the defendants, resides, or. may be summoned.” Code,
sec. 60. Now, this action was brought in Cheyenne county
against the defendants who, the record shows, reside and
were summoned in Antelope county. Service in this man-
ner can only be obtained where the cause of action is one
of those which the law requires to be brought in Chey-
enne county. It seems clear, therefore, that a challenge
to the jurisdiction at the very outset raises the question
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whether or not this is such an action. We are therefore
compelled to examine the petition in order to determine
that question. It must be conceded that, if the petition
is insufficient to state a cause of action, then the sum-
mons issued to Antelope county is void, and by its service
no jurisdiction was obtained of the persons of the defend-
ants. In such a case an objection to the jurisdiction
should be treated as a general demurrer to the petition.
Oobbey v. State Journal Co., 77 Neb. 626. In that case
the petition was held insufficient to state a cause of action,
and the judgment sustaining the objections to the jurisdic-
tion and dismissing the action was affirmed. We think
this case should be ruled by that decision.

It seems clear that the petition in this case is insuffi-
cient to state a cause of action to quiet the title to real
estate. At the common law a defendant could only be sued
in his own county, and that right, with certain clearly
defined exceptions, has been reserved to him by our stat-
ute; and, before requiring the defendants to answer to an
action ‘brought against them in a county many hundred
miles from their place of residence, we should be able to
say that the action is one of those within the exceptions,
and that the petition should clearly show the existence of
such a cause of action as a necessary foundation for the
issuance and service of the summons.

For the foregoing reasons, we are of opinion that the
judgment of the district court sustaining the objections to
the jurisdiction, and in dismissing the action, was right,
and it is hereby

AFFIRMED,

REzsg, C. J., dissenting,

I find myself unable to agree to the majority opinion.
It is provided in section 57, ch. 73, Comp. St. 1907, that
an action to quiet title may be maintained by a plaintiff
claiming title to real estate, whether the plaintiff be in-
actual possession or not, against any one claiming an
adverse estate or interest therein, for the purpose of de-
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termining such estate or interest and quieting the title.
While the petition may be defective, as one to quiet title,
and even may not contain facts sufficient to state a cause
of action, yet I am unable to see that in its present form
it can be held to be anything else than one for that pur-
pese. It cannot be for a forfeiture of the note, as plaintiff
has no interest in that instrument, nor can it be for either
a strict or general foreclosure, for in that event the holder
of the note might properly be a party to the action. But,
as the prayer is for general relief, it is quite probable that
such relief under proper averments might be granted. It
must not be forgotten that the question as to whether the
petition states a cause of action, seeking any one of
the kinds of relief referred to, cannot be considered on
the mere challenge of jurisdiction. It is apparent that
the pleader sought to in some manner affect the title to the
real estate described in the petition. This being true, the
action was properly instituted in the county where the
land is situated. Code, sec. 51. It may be that under the
facts and circumstances of this case a petition cannot be
written at this time in which a cause of action can be
stated, but that question should be met in another way, if
occasion requires: It cannot be on a challenge of juris-
diction.

FRANK O. NUTTING, APPELLANT, V. WATSON, Wo0DS
Brorurrs & KELLY COMPANY, ArPELLYE.

FLEp May 21,1909. No. 15,695.

1. Sales: CoNTRACT: REMEDIES. Where the written contract for the
sale of a horse, entered into without fraud, misrepresentation or
deceit of any kind, contains all of the agreement between the
parties thereto, including the remedy of the vendee in case the
horse should fail to reach a certain standard as a foal getter, the
court should not by implication extend to him another remedy,
or make for the parties another and different contract,
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2. : : . Where the only remedy provided by the
contract in case of failure is the right to return the horse and
receive another in his place of equal value, the death of the horse,
without fault on the part of the vendor, before there is any offer
to return him, or demand that he be replaced by another of equal
value, does not entitle the vendee to maintain an action on the
contract for damages for an implied breach of warranty.

APpPBAL from the district court for Lancaster county:
LiNcoLN Frost, JUDGE. Affirmed.

J. B. Strode and A. V. Proudfoot, for appellant.
Hall, Woods & Pound, contra.

BARNGES, J.

Action for damages based upon an alleged breach of
warranty in the sale of a stallion. Judgment for the de-’
fendant, and the plaintiff appealed.

The contract of sale reads as follows: “Know all men
by these presents: that we have this day sold to F. O.
Nutting the imported Percheron stallion Demon, No.
46,420, color, grey black. I'oaled 16th day of May, 1900.
We guarantee mares bred with impregnator, properly
used, same as with stallion. In consideration of the sum
of $2,000, the receipt of which is hereby acknowledged.
Guarantee. If the above named stallion does not get sixty
per cent. of the producing mares in foal with proper care
and handling, we agree to replace him with another stal-
lion of the same value, upon delivery to us of said stallion
in as sound and as good condition as he is at present.
This is the only contract or guarantee given by us, and
is not to be changed or varied by any promises or repre-
sentations of agents. Dated at Lincoln, Nebraska, Feb.
3d, 1904. Watson, Woods Bros. & Kelly Co., By Geo. J.
Woods, Treas.”

The plaintiff, who was a breeder of horses, took the
stallion in question and placed him in the stud at his

33
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home in Indianola, Towa. What occurred thereafter is
best told by the correspondence between the parties. It
appears that on July 4, 1904, the plaintiff wrote to de-
fendant making complaint as to the breeding qualities of
the horse, and in answer the defendant wrote to plaintiff
as follows: “Lincoln, Neb., July 8th, 1904. Mr. I'. O.
Nutting, Indianola, Towa. Dear Sir: We have your
favor of July 4th and are very sorry to hear that Demon
is not fulfilling his guaranty; however, we think it is
pretty early to tell, and wish you would take the matter
up again with us, some time in the winter. Yours very
truly, Watson, Woods Bros. & Kelly Co., By Mark W.
Woods, Treas.” Again on December 14 the plaintiff
wrote the defendant as follows: “Indianola, Ia., Dec.
14th, 1904. Watson, Woods, Bros. & Kelly Co., Lincoln,
Neb. Dear Sirs: In reply to your letter of the 10th, I
cannot send the letter you want. I wish I could. I bred
fifty-four mares to Demon in the spring and fall season,
twenty-four I know are not in foal, and there is not one
I know to be in foal, but feel sure there are some. * * *
Now I have three propositions to make: Ship the horse
back to you, at your expense, and refund the $2,000. Or
make an exchange, you to pay the expense. Or let me
keep him another year, then if he does not get fifty per
cent. of his mares in foal, then make an exchange or re-
fund the money. * * * Now I will tell you what I think
about the horse. I think he would be reasonably sure
with lots of exercise and not kept too fat. Imported
horses are very often not sure the first year. I will tell
you why I do not wish to change horses. You would want
to put in an inferior horse which I would not do. T paid
for a good one, and would expect a good one in exchange.
Hoping to hear from you soon, I am respectfully, F. O.
Nutting.” To this letter the defendant replied as fol-
lows: “Lincoln, Neb., Dec. 16th, 1904. F. O. Nutting,
Indianola, Ia. Dear Sir: We have your favor of Deec.
14th and note contents. We are very sorry that your
horse did not do well for you this year. But it is some-
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times the case with a newly imported horse. We have a
full brother of your horse in our barn that is one year
younger that is a match for your horse, equally as good
_in every way, but not quite as large. If you wish to make
an exchange for him I think he will be entirely satisfac-
tory to you. If you wish to try this horse another year
we will extend our guaranty one year longer. Yours very
truly, Watson, Woods Bros. & Kelly Co., Mark W. Woods,
Treas.”” Upon the receipt of the foregoing letter the
plaintiff wrote the defendant as follows: ¢“Indianola, Ia.,
Dec. 20th, 1904. Watson, Woods Bros. & Kelly Co., Lin-
coln, Neb. Dear Sirs:. In reply to your letter of 16th I
think it would be best for me to try Demon another sea-
son. I see no reuson why he should not get colts with
proper handling, which I shall try to give him. Respect-
fully, F. O. Nutting.” It appears from the evidence that
the plaintiff again placed the horse in stud in the spring
of 1905, and on June 1 of that year he died of inguinal
scrotal hernia, strangulated bowels. The record also con-
taing competent evidence tending to show that the horse
up to the time of his death had not proved to be a 60 per
cent. foal getter.

At the close of all of the evidence the district court
directed the jury to return a verdict for the defendant,
and this is one of the principal errors assigned by the
plaintiff. In support of this assignment it is contended
that it was the province of the jury to determine whether
or not the defendant warranted the horse to be a 60 per
cent. foal getter, and it was error for the court to decide
that question. It was argued that the contract is ambigu-
ous, and should be construed most strongly against the
defendant, and that by giving it such construction it im-
plies a warranty, for the breach of which plaintiff is en-
titled to maintain an action for damages. In support of
this contention several authorities are cited, but it seems
to us they have no application to the facts of the case.
The agreement in question is plain and unambiguous in
its terms, and contains no warranty either express or im-
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plied. By it the defendant agreed, in case the horse should
not get 60 per cent. of the producing mares in foal with
proper care and handling, to replace him with another
stallion of the same value, upon delivery of said stallion
in as sound and as good condition as he was at the time®
of the sale. It was also expressly provided that this was
the only contract or guaranty given by the defendant, and
that it was not to be changed or varied by any promises
or representations of its agents. It is not claimed that
there was any fraud or misrepresentation in the transac-
tion. It was therefore competent for the parties to make
such a contract. They had the right to determine what
remedy the plaintiff should have in case the horse did not
come up to the terms of the agreement as a foal getter.
This contract having been reduced to writing cannot now
be varied or changed by evidence of any other parol agree-
ment. The court cannot substitute another or different
contract for the one in question, or make another or dif-
ferent contract for the parties where they have without
fraud contracted for themselves. It follows that, in case
the plaintiff desired to pursue his remedy thereunder, he
must have offered to return the horse and have demanded
another ome of the same value. By his letters plaintiff
recognized this to be his only remedy, but he declined to
pursue it until after the death of the horse, when he was
unable to comply with its terms. It appears that he liked
the animal; that he did not want to exchange him for an-
other, and that he expressed the belief that with proper
care he would prove to be a reasonably sure foal getter.
It further appears that the defendant was willing to ex-
tend the time limit of the agreement to replace the animal
with another horse equally as good for another year from
and after the middle of December, 1904. So at the time
of the death of the horse the parties were in the same situ-
ation they would have been had the horse died at any time
during the year immediately succeeding the date of the
sale.

In Dunham v. Salmon, 130 Wis. 164, it was held that,
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where a horse was sold under a warranty that if he did
not comply therewith the seller would furnish another
horse in exchange on the return of the horse sold at a time
and place, accompanied by proof of breach of warranty,
and the buyer did not return or offer to return the horse
at the time and place, he could not rely on a breach of
warranty when sued on a note given for the price. In
De Witt v. Berry, 134 U. 8. 306, it was said: “When
parties have reduced their contract to writing, without
any uncertainty as to the object or extent of the engage-
ment, evidence of antecedent conversations between them
in regard to it is inadwmissible.” In Seitz v. Brewers
Refrigerating Machine Co., 141 U. 8. 510, the court said:
“When the writing itself upon its face is couched in such
terms as import a complete legal obligation without any
uncertainty as to the object or extent of the engagement,
it is conclusively presumed that the whole engagement of
the parties, and the extent and manner of their under-
taking, were reduced to writing.” In Zimmerman Mfg.
Co. v. Dolph, 104 Mich. 281, it is said: “The parties had
deliberately put their contract in writing. No fraud is
claimed in the execution of the contract. The only war-
ranty for which the plaintiff is liable is that contained in
the written contract.” In Conant v. National State Bank,
121 Ind. 323, we find the following: “Where parties
commit their contract to writing, by that writing they
must stand, where there is neither fraud nor mistake.
This must be true, or else the distinction between oral
and written contracts will be utterly broken down.
Where there is a written instrument embodying the terms
of the contract between buyer and seller, an express war-
ranty cannot be imported into the’ contract by parol evi-
dence. Where the writing contains an express warranty,
implied ones are excluded. This doctrine rests upon the
general rule already stated, and is one among the best
settled in the law.” -In Ehrsam v. Brown, 64 Kan, 466,
it was held that whether parties have committed their
entire contract to writing is a question for the deter-
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mination of the court. In this determination the writing
itself is the guide. If on its face it imports to be com-
plete, that is, if it contains such language as imports a
complete obligation between the parties, it is complete,
and parol evidence will not be admitted to extend this
obligation to cover matters upon which the writing is
silent.

Now, when the horse in question herein was sold, the
buyer and the seller, as we read the evidence, stood upon
equal ground. The one knew no more than the other
about his breeding qualities. Defendant was engaged in
importing and selling horses, and had just received the
horse in question from France. This was known to the
plaintiff, and plaintiff also had knowledge of the fact
that defendant possessed no more information upon the
question of its foal-getting qualities than such as™ was
contained in the recommendation of the breeder. Plain-
tiff was himself a breeder and raiser of horses, and was
willing to take the risk that the stallion would reach the
standard of 60 per cent. as a foal getter, on the sole
condition that, if he failed to reach that standard, plain-
tiff should have the right to another horse in exchange.
This contract provided the remedy in case of such failure,
and the plaintiff accepted it. The law will not by impli-
cation afford him another remedy. Treating of this
question in the case of the Recside, 2 Sumn. (U. 8. C.
C.) 567, Mr. Justice Story said: “I apprehend that it
can never be proper to resort to any usage or custom to
control or vary the positive stipulations in a written
contract, and, a fortiori, not in order to contradict them.
An express contract of the parties is always admissible
to supersede, or vary, or control, a usage or custom, for
the latter may always be waived at the will of the par-
ties. But a written or express contract cannot be con-
trolled, or varied, or contradicted by a usage or custom,
for that would not only be to admit parol evidence to
control, vary, or contradict written contracts, but it
would be to allow mere presumptions and implications,
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properly arising in the absence of any positive expres-
sions of intention, to control, vary, or contradict the
most formal and deliberate written declarations of the
parties.” The principle is that, while, parol evidence is
sometimes admissible to explain such terms in the con-
tract as are doubtful, it is not admissible to contradict
what is plain, or to add new terms thereto. We think
this case should be ruled by the foregoing decisions, and
therefore plaintiff’s contention cannot be sustained.

Again, the sale in this case was complete. The price
was paid and the property was delivered. It is not as-
serted, and it cannot be successfully contended, that, if
the horse had died shortly after the sale took place, the
plaintiff could have claimed a return of his money on
that account. The fact that the defendant extended the
guaranty for another year did not change the contract,
and of itself affords no right of recovery on account of
the death of the animal. Its death was the plaintiff’s
misfortune, because he was thereby deprived of the
power to tender the horse for exchange, as was un-
doubtedly his right had the animal remained alive.

Finally, it seems clear that the plaintiff was not en-
titled to any relief in this form of action, for it must be
observed that he counts squarely upon the written con-
tract, and is in no condition to comply with its terms.
This renders the case unlike the ones which plaintiff
has cited in support of his contention. In some of them
there was an express warranty, while in the others the
written contract was abandoned, and recovery was sought
on another and different warranty than that contained
in the written contract.

For the foregoing reasons, we are constrained to hold
that the district court properly directed the jury to return
a verdict for the defendant. This holding renders it
unnecessary for us to consider any of the other assign-
ments of error contained in the record.

For the foregoing reasons, the judgment of the district
court is

AFFIRMED.
RosE, J., not sitting,
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ELMA BLOOMFIELD, APPELLEE, V. FIENRY PINN, APPELLANT.
FILEg May 21, 1909. No. 15,725,

1. Trial: INSTRUCTIONS: REFERENCE TO PLEADINGS. After instructing
the jury as to the issues presented for their determination, it 18
not error for the court to refer them to the pleadings for a more
specific statement, and allow them to take the pleadings when they
retire to consider their verdict.

The court in paragraph two of his instructions told
the jury what the plaintiff was required to prove in order to
recover, and in another paragraph informed them what would be
a complete defense to the matters mentioned in the former para-
graph, Held, That this did not render the paragraphs incon-
sistent with each other, and that when considered together they
properly stated the law applicable to the facts of the case.

3. Appeal: INSTRUCTIONS. An instruction not technically correct, but
which is more favorable to thz complaining party than to his
opponent, affords him no ground of reversal.

4. Libel and Slander: MALICE: EvIDENCE. In an action for slander, it
is proper for the plaintiff to introduce evidence of the speaking
of slanderous words other than those set out in the petition, but
of similar import, both before and after the commencement of
the suit, when malice is a fact in issue, and to show the extent
of the publication, but not in aggravation of damages.

5. Appeal: INsSTRUCTIONS: HARMLESS ERROR, An instruction by which
the jury were told that they might consider such statements for
the purpose of showing malice, or in aggravation of damages, is
not technically correct; but where it is apparent from the whole
record, including the amount of the recovery, that the jury were
not influenced by the use of the words, “or in aggravation of
damages,” in arriving at their verdict, the giving of such an
instruction is error without prejudice.

6. Libel and Slander: INSTRUCTIONS: DaMageEs, It is proper in such
a case for the court to instruct the jury that in fixing the amount
of damages they may take into consideration the present and
future injury to the plaintiff.

7. Trial: SreciaL FiINpINGS: EsToPPEL. Where a party has requested
the submission of special questions to the jury to be answered
by them, and the answers returned are sustained by the evidence,
he cannot be heard to complain of such answers.

8. Libel and Slander: DaAMAGeEs. Held, upon the facts disclosed by
the record, that the verdict in this case is not excessive,
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AprpPEAL from the district court for Kearney county:
HARRY S. DUNGAN, JUDGE. Affirmed.

Lewis C. Paulson and M. D. King, for appellant.
Adams & Adams, contra.

BARNES, J.

Action for slgnder. Plaintiff had judgment in the dis-
trict court, and defendant has appealed. For conven-
ience the parties will be designated as plaintiff and
defendant. The plaintiff’s petition contained nine counts,
or causes of action, based on slanderous words spoken
by the defendant of and concerning the plaintiff to many
different persons, and on that number of occasions. The
slanderous words set out in the petition will not be
reproduced in this opinion because they are unfit for
publication. It is sufficient to say that they charged
plaintiff with unchastity, and asserted that defendant on
July 7, 1907, and from that time to July 27 of the same
year, had sexual intercourse with her whenever he desired
to do so, and that during all of that period he had used
her the same as though she was his wife. By his answer
the defendant denied some of the charges, and alleged
the truth of the others as a defense. The reply was a
denial, coupled with matters explanalory of some of the
statements contained in the answer. The action was
tried on its merit, the jury returned a verdict for the
plaintiff for $3,500, and judgment was rendered thereon.

Defendant’s first contention is that the district court
failed to correctly instruct the jury as to the issues sub-
mitted for their consideration, and by referring them to
the pleadings “for a more specific statement of said
issues.” We have examined the instruction complained
of, and find that defendant’s criticism was without merit.
The court directed the attention of the jury to each cause
of action set out in the petition and the answer of the
defendant thereto, specifically stating the issue in each




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































