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In re Estate of Greenwood.

IN RE EsTATE OF RHODA GREENWOOD.
WILLIAM J. ARMSTRONG ET AL., APPELLANTS, V. JOHN T.
GREENWO0O0D, EXECUTOR, APPELLEE.

FiLEp FEBRUARY 6, 1909. No. 15,448.

Executors and Administrators: FINAL AccounT: OPENING. After mak-
ing his final report, and securing an order approving the same
and discharging him from his trust, an executor filed a petition
to permit him to account for mortgages which he held in a trust
capacity under the will, whereupon legatees objected in general
terms to his discharge as executor, for the reason that the charges
made by the executor are excessive and not according to law.
Held, That such objections were insufficient to require the county
court to reopen the former proceedings for the purpose of review-
ing the expeaditures and charges contained in the final report of
the executor.

APPEAL from the district court for Otoe county PAUL
JESSEN, JUDGE. Affirmed.

John C. Watson, for appellants.
Pitzer & Hayward, contra.

EppPERSON, C.

The appellee was executor of the last will of his de-
ceased wife, and was also by the will appointed trustee of
certain property of which his and the decedent’s son, an
incompetent, was the beneficiary. He filed his petition
for discharge and his final report, in which he alleged the
expenditure of various sums of money, the greater part
of which seems to have been as trustee. No objections
were made, and on February 20, 1906, he secured an
order approving his final report and discharging him as
executor. In July following he filed a petition in the
county court, alleging an omission from his final report
of mortgages, aggregating $3,000, which he had received
in his capacity as trustee. He also alleged the expendi-
ture of $314.85 since the order of his discharge. He
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prayed that he be permitted to add said mortgages to his
final report, and that he be credited with the items of
expenditure and certain other funds which he had de-
livered to his successor in the trust estate. The appel-
lants, who were given a remainder in property disposed
of in the residuary clause of decedent’s will, then filed
objections “to the discharge of the executor herein, Joseph
T. Greenwood, for the reason that the charges made by
the said executor are excessive and not according to law.”
No other objections were made, and the county court per-
mitted the order of February 20 to be opened for correc-
tion and modification, for the reasons set forth in the
executor’s petition, and for no other purpose.

The objections filed by the appellants to the discharge
of the executor do not specifically assail the items of ex-
penditure shown by the reports of the executor filed prior
to February 20, 1906; nor does it appear from the instru-
ment itself that the appellants attempted to assail such
expenditures, all of which had been previously reported
and allowed upon a final hearing, from which no appeal
was taken. The executor himself only prayed that he
might be permitted to report property previously omitted.
In such cases we think that the county court has a discre- -
tion to say to what extent he should inquire into the
former proceedings had. Had the legatees assailed the
former final report of the executor, and alleged sufficient
reasons for not assailing the same at the time of the
hearing thereon, the court should consider the same and
correct any errors made. But under the circumstances
of the case, wherein such expenditures were not specifi-
cally questioned in any objections filed, and no reason
shown for not previously objecting, we cannot say that
the county court erred in confining his inquiries to the
matters presented in the application of the executor.
Upon appeal in the district court the issue was confined
to the matters tried by the county court. No attempt was
made to defeat the later expenditures alleged by the ex-
ecutor, which were proved by the evidence,
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Finding no error in the record, we recommend that the
judgment of the lower court be affirmed.

Durris, Goop and CALxins, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

ATFFIRMED.

J. MCCAULEY V. STATE OF NEBRASKA.
Frep FEBRUARY 6, 1909. No. 15,843.

1. Licenses: VEHICLES USEp FOr HIRE. A city charter conferring upon
the council power “to levy and collect a license tax on * * *
hacks, drays, or other vehicles used for pay within the city, and
to prescribe the compensation for the use of such hacks, drays
and other vehicles,” is insufficient to authorize the city council
to exact a license tax from persons the regulation of whose com-
pensation is not permitted.

2. : . The owner of wagons kept by him for the purpose
of renting them to various firms under monthly contracts, each
wagon being kept for the exclusive use of the firm contracting for
it, the same being under the direction and control of the various
firms having monthly contracts for said wagons, and who does
not hold himself out as ready to serve ai]y person who may have
goods or merchandise to transfer, is not the owner of vehicles
used for pay, nor is his compensation subject to control by the
city council within the meaning of the charter provision above
quoted.

ERROR to the district court for Douglas county: WIiLLIS
G. SEARS, JUDGE. Reversed.

Charles C. Montgomery, for plaintiff in error.
Herbert 8. Danicl, contra.

EPPERSON, C.

The plaintiff in error was prosecuted in the police court
in the city of Omaha upon a complaint charging that the
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plaintiff in error did “hire out and keep for use and hire,
and caused to be kept for use and hire for the transporta-
tion of goods, a wagon and vehicle without first having
obiained a license for said vehicle so used,” ete. On ap-
peal to the district court from a judgment of conviction
he was again convicted. A trial was had upon an agreed
statement of facts, in which it appeared that the plaintitf
in error as manager of a corporation maintained and
kept horses and wagons which were engaged by various
firms under monthly contracts for hauling, each wagon
being kept exclusively for the firm contracting for it. The
drivers and men employed upon the wagons were in the
employ of the transfer company, and the vehicles and men
driving them were under the direction and control of the
various firms having monthly contracts for said wagons.
The wagons are never kept at any of the public stands
designated by the board of fire and police commissioners
for vehicles licensed in chapter 94 of the ordinances of
the city of- Omaha. The wagons have painted on them
the names of the firms which have the monthly contracts
for them, and are never used for the carrying of single
loads of goods, nor in any other way except in the ordi-
nary business of delivering mechandise at contract rates
by the month.

The ordinance under which the plaintiff in error was
arrested declares it unlawful for any person to hire out
or keep for use or hire for the transportation of goods,
merchandise, fuel, building material, or any other article
or thing, any dray, cart, wagon or other vehicle so used.
A penalty for a violation thereof is imposed. The pro-
vision of the chapter which authorized the ordinance in
controversy is section 7677, Ann. St. 1907, as follows:
“The mayor and council shall have power to levy and
collect a license tax on * * * hacks, drays, or other
vehicles used for pay within the city, and may prescribe
the compensation for the use of such hacks, drays and
other vehicles.” At the outset it may be observed that
the power vested in the city council is a police power, and
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not one giving authority to levy taxes. The charter pro-
vision is evidently intended for the purpose of protecting
the public, and for this purpose requiring or authorizing
the regulation of the business engaged in by draymen or
hackmen or others, who, in fact, are common carriers.
The evidence is insufficient to show that the plaintiff
herein was a common carrier. There can be no doubt
but that he is engaged in the business of renting wagons
and teams to persons having goods to haul, and that he
receives a compensation or profit therefor. But he does
not hold himself out as ready to serve any person who
may have goods or merchandise to transfer. He engages
only to rent or hire his wagons and teams by the month
to persons of his own selection, who may choose to accept
his terms and enter into a contract with him. We are
convinced that the business which he conducts is not
such as would authorize the city council to prescribe a
compensation which he is entitled or required to receive
from his patrons. In State v. Robinson, 42 Minn. 107, it
was held that the provision in a charter authorizing the
city council “‘to license and regulate hackmen, draymen,
expressmen, and all other persons engaged in carrying
passengers, baggage, or freight, and to regulate their
charges thereon, applies only to those who are engaged
in business as carriers of persons or property for hire,
and not to those who, not being engaged in such business,
merely hire out teams and vehicles to those who have
property to transport, the hirer himself using and con-
trolling the team and vehicle.” The facts in the above °
case were very similar to the facts as stipulated in this
case, and the provision of the city charter upon which the
ordinance was founded, although worded differently, is
as comprehensive as that of the Omaha charter.

A former charter of the city of Chicago conferred
power upon the city council as follows: “To license, reg-
ulate and suppress hackmen, draymen, carters, porters,
omnibus drivers, cabmen, carmen, and all others * * *

31
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who may pursue like occupations, with or without vehicles
and prescribe their compensation.” Although the power
is expressed in more specific lJanguage than that given to
the city of Omaha in its charter, yet the construction
placed upon the Chicago charter in Farwell v. City of
Chicago, 71 I11. 269, may well apply to the Omaha charter.
Therein the court said: “The spirit of the ordinance is to
bring the class of carriers therein named under the police
regulations of the city. It is designed to operate upon
those who hold themselves out as common carriers in the
city for hire, and to so regulate them as to prevent extor-
tion, imposition and wrong to strangers, and others com-
pelled to employ them, in having their persons or prop-
erty carried from one part of the city to another. This
is a rightful exercise of the police power.”

It is incompetent for a -municipality to prescribe rates
of carriage upon vehicles used as the plaintiff in error
uses his. The authority to license is qualified by that
clause of the charter provision which permits the city
council to fix the compensation. In other words, the city
council has no authority, under the charter provision de-
pended upon, to exact a license fee from persons the regu-
lation of whose compensation is not permitted. The ordi-
nance expressly avoids fixing a compensation for the
business engaged in by the plaintiff in error, and it is not
even contended by the city that the council could exercise
such power. Under a charter provision authorizing a
. license tax to be imposed upon vehicles conveying loads,
and to prescribe the rates of carriage, it was held that “to
license and to prescribe the rates of carriage, alike apply
to the vehicles named; so, it is only such vehicles which
are in contemplation as the subjects of license, in respect
to which the rates of carriage are to be prescribed.”
Joyce v. City of Fast St. Louis, 77 I11. 156. Plaintiff in
error did not keep wagons used for hire within the mean-
ing of the charter. The contracts under which he was
employed did not apparently make him a bailee of the
property transported upon his wagons. His compensa-
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tion was in the nature of a rental, and not a charge to be
determined upon the circumstances attending each trans-
fer made.

We are satisfied that the judgment of conviction was
wrong, and recommend that it be reversed and this cause
remanded for further proceedings.

Durrig, Goop and CALKINS, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, this cause is reversed and remanded to the lower

court for further proceedings.
REVERSED.

CaAss COUNTY, APPELLANT, V. SARPY COUNTY, APPELLEE.
FiLep FEBRUARY 6, 1909. No, 15,761,

Counties: BRIDGE REPAIRS: “RECOVERY BY SUIT.” The words “recovery
by suit,” as used in the proviso of section 6147, Ann. St. 1907, in-
clude a suit instituted by an appeal from the disallowance of a
claim by a county board.

APPFAL from the district court for Sarpy county: Ler
S. ESTELLE, JUDGE. Reversed.

C. A. Rawls, for appellant.
Ernest R. Ringo and John F. Stout, contra.

Goop, C.

This appeal arises out of the disallowance by the county
board of Sarpy county of a claim against said county filed
by the county of Cass for one-half of the cost of certain
repairs to a bridge over the Platte river between said
counties. The county board of Cass county had previously
requested the county board of Sarpy county to enter into
a joint contract for the repair of the bridge. The county
board of Sarpy county refused to enter into such a con-
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tract or to have anything to do with making the repairs.
Cass county then let the contract and caused the repairs
to be made and paid the contractor therefor. The claim
whiel it filed with the county clerk of Sarpy county was
for one-half of the cost of the repairs. After the disal-
lowance of the claim by the county board of Sarpy county,
Cass county appealed to the district court, and set forth
the facts in a petition filed therein. The defendant filed
an answer, and the plaintiff replied thereto. The cause
came on for trial, and a jury was impaneled. The defend-
.ant objected to the introduction of any evidence, upon the
ground that the district court bad no jurisdiction. The
objection was sustained and judgment of dismissal en-
tered. Plaintiff has appealed.

PlaintifP’s right to recover is founded upon sections
6146, 6147, Ann. St. 1907. The latter part of section
6147 is as follows: “Provided, that if either of such coun-
ties shall refuse to enter into contracts to carry out the
provisions of this section, for the repair of any such
bridge, it shall be lawful for the other of said counties to
enter into such contract for all needful repairs, and re-
cover by suit from the county so in default such propor-
tion of the cost of making such repairs as it ought to pay,
not exceeding one-half of the full amount so expended.”
Defendant contends that, under the proviso quoted, re-
covery can be had only in an original action in court, and
that said proviso does not require the claim to be sub-
mitted to the county board for allowance or disallowance,
and that the district court could not therefore acquire
jurisdiction of the action by an appeal from the county
board. It will be conceded that, if the county board was
without jurisdiction to pass upon the claim, the district
court could not by appeal acquire jurisdiction, and, on °
the other hand, if the county board had jurisdiction to
pass upon the claim, the district court acquired jurisdie-
diction by the appeal. The determination of this case
must rest upon the construction placed upon the proviso
to section 6147 above quoted.
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The word “suit” has received many and varied defini-
tions. It has been defined as a proceeding in a court of
justice for.the enforcement of a right; an action or pro-
cess for the recovery of a right or claim; the prosecution
or pursuit of some claim, demand or request. Ordinarily
the term “suit” is applied to any proceeding in a court of
justice by which one pursues that remedy which the law
affords him, but it is not always essential that the pro-
ceedings should be originally instituted in a court. See
7 Words & Phrases, 6769. In Gurnee v. Bruusicick, 11
Fed. Cas. 117, it was held that the filing of a claim before
a county board was not the commencement of a suit, but
that the filing of an appeal in court from an order of the
county board allowing or disallowing a claim was the
commencement of a suit. We are of the opinion that in
the strict sense of the term the filing of a claim against
a county with the county clerk is not the commencement
of a suit, but is rather a preliminary proceeding that may
ripen into a suit. Upon the presentation of a claim
against a county to a county board, if the claim is allowed,
there is no occasion for further proceeding. If the claim is
disallowed, the law permits an appeal to be taken to the
district court. The lodging of such appeal in the district
court is a proceeding instituted in a court of justice for the
enforcement of a right; it is the prosecution of a demand
in a court of justice; it is a process for the recovery of a
right or claim, and is the institution of a suit for the re-
covery of a claim. By section 6147, above referred to, the
legislature made no attempt to prescribe the method of
procedure for the institution of a suit to recover from a
delinquent county. By other sections of the statute pro-
vision is made for the filing of claims against the county
and the audit and allowance thereof by the county board.
By section 4441, Ann. St. 1907, county boards are given
power to examine and settle all accounts against the
county. By section 4455 provision is made for an appeal
from the disallowance of a eclaim. In State v. Merrell,
43 Neb. 575, it is said: ¢“All claims against a county
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must be filed with the county clerk thereof and presented
to the county board, and it alone has power and authority
to audit and allow such claims.” In Heald v. Polk County,
46 Neb. 28, it was held that county boards were invested
with exclusive original jurisdiction to hear and determine,
to allow or disallow, all claims against their counties. To
the same effect is State v. Vincent, 46 Neb. 408. In the
latter case it was held that the jurisdiction of the district
court is appellate only, and that an original action on
such demands could not be maintained. In State v. Stout,
7 Neb. 89, under an act “to provide for the adjustment of
claims against the state treasury,” etc., the right to bring
an original action against the state was denied, and it
was held the only mode by which the courts could acquire
jurisdiction in such cases was by an appeal, as provided
in section 2 of said act. We apprehend that the legisla-
ture in the enactment of section 6147 had in view as one
of the methods of instituting suit the general provisions
of the statute conferring upon county boards the power to
audit and pass upon claims against the county. It might
be that the delinquent county, upon the presentation of a
claim, would be willing to adjust and settle it. We think
that the legislature did not contemplate taking away this
power from county boards in this class of cases, but that
it intended by the language ‘“recovery by suit from the
county so in default” to permit the suit to be instituted
by an appeal from the disallowance of claims by the
county board. Whether under the language used an orig-
inal action might be maintained, it is unnecessary to de-
termine. It necessarily follows that the district court
erred in sustaining the objection to the jurisdiction.

We recommend that the judgment be reversed and the
cause remanded for further proceedings according to law.

ErpersoN, C., concurs.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the disirict court is reversed
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and ‘the cause remanded for further proceedings accord-
ing to law.

REVERSED.
Roor, J., not sitting.

SouTH OMAHA NATIONAL BANK, APPELLEE, V. HARRY E.
MCGILLIN ET AL., APPELLANTS.

FIiLEp FEBRUARY 6, 1909. No. 15,683.

1. Chattel Mortgages: SUCCESSIVE MORTGAGES: RIGHTS OF ASSIGNEES.
Where successive chattel mortgages on a specified number of
cattle out of a greater number are given to the same mortgagee,
such morigagee acquires a right of selection, and where the mort-
gagee assigns the prior mortgage, it only retains the right of se-
lection subject to the right of the first assignee. If it afterwards
assigns the second mortgage, the second assignee takes the same .
subject to the right of the first assignee. South Omaha Nat.
Bank v. McGillin, 77 Nc¢bh. 6, followed.

2. : : . It is immaterial that the second mort-
gages were renewals of prior mortgages satisfied of record, or
that there was an oral agreement between the mortgagor and
the mortgagee that the releases placed upon record should not
take effect according to their terms.

APPEAL from the district court for Chase county.
RoperT C. ORR, JUDGE. Affirmed.

McCoy & Olmstead, Charles W. Meeker, George L.
Loomis and H. C. Maynard, for appellants.

H. C. Brome, P. W. Scott and Clinton Brome, contra.

CALKINS, C.

This case was before this court upon error from a judg-
ment in favor of the defendant, and was reversed for the
reasons given in an opinion by BARNES, J. South Omaha
Nat. Bank v. McGillin, 77 Neb. 6. The second trial re-
sulted in a verdict for plaintiff, and the defendant now
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appeals. A reference to the former opinion will disclose
the facts presented at that hearing, and the rules of law
there applied to the case. The defendant assigns errors
in the admission of testimony, and the instructions of the
court to the jury, while the plaintiff insists that the rules
of law announced in the opinion referred to, applied to
the facts developed upon the second trial, required the
court to direct a verdict for the plaintiff.

It appears that both plaintiff and defendant claim
under mortgages executed by the defendant MeClelland
to the Shelley-Rogers Commission Company; the mort-
gage under which the plaintiff claimed being prior in date
of execution to those under which the defendant claimed.
The defendant contended that the plaintiff’s mortgage
was given on a specified number of cattle out of a larger
number of the same kind and description, and that, the
defendant having first secured possession of the property,
its lien was superior to that of the plaintiff. The court
held that, while such a mortgage is void as to third par-
ties, it gives to the mortgagee the right of selection; that,
all the mortgages being given to the Shelley-Rogers Com-
mission Company, it obtained a right of selection under
the first mortgage, and if it, after assigning such mort-
gage to the plaintiff, took another mortgage which gave
it a further right of selection from the same description
of cattle, this right would be subject to the right of selec-
tion which it had assigned in the first mortgage and it
could transfer to the defendant no greater right than it
itself possessed.

At the second trial the defendant introduced evidence
tending to prove that the notes and mortgages were re-
newals of pre-existing debts contracted before the plain-
tiff’s mortgages were executed, and contended that there-
fore the lien thereof was prior to that of the plaintiff.
The prior mortgages of which the defendant claimed that
its mortgages were a renewal had been surrendered and
released of record, but the defendant was permitted to
prove an oral understanding between the mortgagor and
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the Shelley-Rogers Commission Company that the mort-
gages so released should be considered still in force. The
actual date of the transfer by the Shelley-Rogers Com-
mission Company of the mortgages in question to the
plaintiff and defendant, respectively, does not appear,
but it is stipulated in the record that the same were in
each case assigned before maturity. The plaintiff argues
that it is to be presumed as a matter of law that the trans-
fer was made at the day of the date of the respective
notes, while the defendant denies the validity of that
presumption, and contends that, if it would otherwise
exist, it is superseded by the stipulation that the notes
were transferred before maturity, and that, since this
stipulation cannot be construed to mean any specific
number of days before maturity, it must be interpreted
as meaning just before maturity. It appears from the
evidence of Mr. McClelland that the releases were filed
after the taking of the new notes and mortgages, and,
when these were returned to the Shelley-Rogers Commis-
sion Company in the course of a week or two, the old
paper would come back and they would be released.
Admitting, for the purposes of the case, the correct-
ness of defendant’s contention, it would follow that we
must assume that the first note and mortgage assigned to
plaintiff, which were dated April 19, 1902, and due No-
vember 7, 1902, were transferred to the plaintiff on No-
vember 6, 1902, and that the second note and mortgage
assigned to plaintiff, dated September 5, 1902, and due
April 9, 1963, would have been transferred to plaintiff
April 8, 1903. The two notes and mortgages assigned to
defendant were dated October 13 and October 30, 1902,
and were due April 23 and May 8, 1903, respectively. It
would follow from this assumption that, at the time of
the transfer by the Shelley-Rogers Commission Company
to the plaintiff of the notes and mortgages under which
the plaintiff claims, the paper of which it is asserted the
notes assigned to defendant were renewals had been satis-
fied, and that the defendant, when it received from the
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Shelley-Rogers Commission Company the notes under
which it claimed, took the same long after and with con-
structive notice of the fact that the securities under which
it now seeks to claim were satisfied of record. The mort-
gages assigned by the Shelley-Rogers Commission Com-
pany contained the recital that they were a first lien
upon the property therein described, and it is clear that
under these circumstances, if the Shelley-Rogers Com-
mission Company had retained this paper, it could not
have been permitted to establish the priority of its lien
over the paper by it assigned to the plaintiff by showing
that the former was in fact a renewal of mortgages which
were satisfied upon the record, nor by showing any oral
understanding between itself and the mortgagor that the
releases placed upon record should not take effect accord-
ing to their terms. Applying the rule announced in the
former opinion that the Shelley-Rogers Commission Com-
pany could not transfer to the defendant any greater
right than it could have enforced as against the plaintiff,
it follows that it is entirely immaterial that the defend-
ant’s notes and mortgages were in fact renewals, or that
there existed between the Shelley-Rogers Commission
Company and the mortgagor an oral agreement that the
releases of mortgage filed in the clerk’s office should not
in fact discharge them.

As the court should have directed a verdict for the
plaintiff, it is unnecessary to consider the errors assigned
in the instructions and in respect to the testimony sub-
mitted to the jury.

We therefore recommend that the judgment of the dis-
triet court be affirmed.

Durrig, EpPERSON and Goop, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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IN RE ANATH P. BARNES.

ANATH P. BARNES, APPELLEE, V. STATE OF NEBRASKA,
APPELLANT.

FiLep FEBRUARY 6, 1909. No. 15,736.

Physicians and Surgeons: LiceENses: CoNSTITUTILNAL Law. Chapter
97, laws 1905, providing for the examination and lcensing of
persons engaged in the practice of veterinary medicine, and for-
bidding persons not so licensed from assuming the title of veter-
inary surgeon or the title of any degree conferred by veterinary
colleges, does not contravene any constitutional provision.

APPEAL from the district court for Cass county:
HARVEY D. TRAVIS, JUDGE. Reversed.

J. J. Thomas, M. D. Carey, and C. A. Rawls, for ap-
pellant. )

A. L. Tidd, contra.

CALKINS, C.

Anath P. Barnes was charged with a violation of the
provisions of chapter 97, laws 1905, entitled “An act to
establish a state board of veterinary medicine; to regu-
late the practice of veterinary medicine, veterinary sur-
gery, veterinary dentistry, or any branch thereof, and to
provide for the appointment of examiners and secretaries
thereof; to protect the title of those engaged in the prac-
tice thereof, and to provide penalties for the violation
thereof.” Being imprisoned under said charge, he sued
out of the district court for Cass county a writ of habeas
corpus, alleging the unconstitutionality of said act. The
district court sustained his contention, and from a judg-
ment ordering his discharge the state appeals.

The act in question provides for the examination of
persons desiring to practice veterinary medicine, surgery
or dentistry, and the issuance of a certificate or license to
such as shall pass a satisfactory examination in the sub-
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jects a knowledge of which is generally required by repu-
table veterinary colleges. It forbids any person mot so
licensed to use the title of veterinary surgeon, or the title
of any degree conferred by any recognized veterinary col-
lege, but specifically provides that nothing therein con-
tained shall prevent any person not assuming such titles
from practicing such profession. It is conceded that the
legislature had the power under the constitution to pro-
vide for such examinations and to prohibit the practice
of such profession by all persons not so licensed; but it
is insisted that it may not probibit the use of such titles
and leave the unlicensed practitioners free to follow
their calling; that the real injury is only done in practice,
and not by the assumption of titles, and that, while the
right to regulate the practice of veterinary medicine in
the interest of the public generally is within the police
power of the state, it only takes the public into consider-
ation when it altogether excludes the incompetent person
from the practice.

We think that, assuming the legislative power to pro-
hibit veterinary practice by unlicensed persons, there can
be no doubt of the inclusion therein of the lesser power of
forbidding practitioners from making false representa-
tions concerning the character of the preparation made by
them for the practice of their profession. We are aware
that examinations are imperfect tests of learning, and that
degrees afford no guaranty of mature judgment or the
possession of practical common sense. We recognize the
fact that it is in the school of experience that professional
men begin the acquisition of real knowledge; yet the owner
of domestic animals requiring the advice or aid of some
one gkilled in veterinary medicine may well take into ac-
count the fact that one practitioner has availed himself
of the training afforded by a veterinary college and passed
the examination prescribed by the state board, while an-
other has failed to do so; and we think he may properly
conclude that, other things being equal, it would be safer
to commit the care of his live stock to the one who had
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received the training which common experience demon-
strates to be desirable, if not indispensable. For one who
has had no training of the kind to assume a title which
ndicates that he is the graduate of a veterinary college,
s a species of deceit, which, if practiced with a view of
thereby obtaining business, amounts to an attempt to ob-
fain money by false pretenses, which is not only repre-
hensible, but unlawful. The constitutional right to life,
iberty and the pursuit of happiness is not infringed by
statutes prohibiting deceit or fraud. The statute in ques-
tion goes no further than to forbid practitioners of veter-
inary medicine from deceiving their clientele as to the
nature of their preparation for that profession. It leaves
the irregular practitioner free to follow his business, upon
the sole condition that he uses no deception as to the char-
acter of his qualifications, and it does not interfere with
the right of any person to employ such practitioner if he
chooses to do so. It seems to us less objectionable than
a statute unconditionally prohibiting the practice of vet-
erinary medicine by any but persoms regularly qualified,
and it does not, in our opinion, infringe any right guar-
anteed by the constitution.

We therefore recommend that the judgment of the dis-
trict court be reversed.

Durrie, EpPERSON and Goop, CC., concur.

By the Court: Ior the reasons stated in the foregoing
opinion, the judgment of the district court is

REVERSED.
Roor, J., not sitting.
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JAMES E. PULVER V. STATE OF NEBRASKA.
Fo.ep FeBrUARrY 6, 1909. No. 15,875.

1. Cities: OrpiNANCES: Powkr To SuspeEND. The mayor of a city has
no power to suspend the operation of a city ordinance which con-
tains ‘no provision in itself empowering him so to do.

2. Intoxicating Liquors: ORDINANCES: VIOLATION: INTENT. Where a
licensed saloon-keeper is prosecuted for the violation of a city
ordinance forbidding him to keep his place of business open after
11 o’clock P, M., and such act is shown to have been committed
by an agent in charge of such business, it is unnecessary to show
any guilty intent on the part of the owner, such prosecution be-
ing in the nature of a civil action to recover a penalty.

Exrror to the district court for Kearney county: HARRY
S. DUNGAN, JUDGE. Affirmed.

J. L. McPheeley, for plaintiff in error.
M. D. King, contra.

CALKINS, C.

An ordinance of the city of Minden regulating the issu-
ance of licenses for the sale of intoxicating drinks made
it unlawful for any person licensed to keep his place of
business open or sell any liquors after the hour of 11
o’clock P. M., whether by himself or his clerk. The plain-
tiff in error was convicted in the police court upon a
charge of violating this provision of the ordinance, and,
having appealed from said conviction to the district court,
he was again tried and found guilty. From a judgment
imposing a fine of $25 and costs he %rings error to this
court.

1. It is admitted that the plaintiff in error was a li-
censed saloon-keeper, and that his saloon, which was at
the time in the care of his son, was on the date mentioned
in the charge kept open until 11:15 P. M.; but it is urged
as a defense to the charge that the mayor of the city gave
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permission to the saloon-keepers thereof to keep their
places of business open on this particular night until mid-
night. This fact does not constitute a defense. The mayor
has no power to suspend the operation of an ordinance or
the city which contains no provision in itself empowering
him to do so. Commonwealth v. Worcester, 20 Mass. 462,

2. It is further urged that the guilty intent necessary
in criminal prosecutions is wanting in this case for two
reasons: First, because the party in charge of the saloon
acted in good faith upon the authority of the mayor, which
he supposed was sufficient; and, second, because the plain-
tiff in error himself was away from home and did not have
any knowledge of nor in any way participate in the act
with which he is charged. There is no merit in the first
contention. Ignorance of law does not excuse. The in-
tent required in a criminal case is not to break the law,
but to do the forbidden act. 1 Bishop, Criminal Law
(8th ed.), sec. 300. The second reason is equally unten-
able, because here the charge is a violation of a city ordi-
nance, not embracing any offense made criminal by the
laws of the state. This proceeding, while in form a crim-
inal prosecution, is in fact a civil action to recover a
penalty. Peterson v. State, 79 Neb. 132. The law of
master and servant applies, and the former is responsible
for the acts of the latter in the conduct of his business,
whether committed with or without his knowledge.

We therefore recommend that the judgment of the dis-
trict court be affirmed. :

Durrie, EppERSON and Goop, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

ATFFIRMED.
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SAMUEL E. HOWELL V. STATE OF NEBRASKA.
Firep FeEBrUARY 20, 1909. No. 15,120.

1. Monopolies: CRIMINAL INDICTMENT: SUFFICIENCY. To charge a
criminal violation of the first section of art. II, ch, 91a, Comp.
St. 1907, “To protect trade and commerce against unlawful re-
straints and monopolies,” commonly called the “Junkin Act,”
the indictment or information must allege that the acts com-
plained of were in restraint of trade within this state.

CRIMINAL PROSECUTION: INSTRUCTIONS. A number of per-
sons, dealers in coal and other fuels, in the city of Omaha,
created and became members of a local organization known as
the “Omaha Coal Exchange,” and were subsequently indicted
under what is called the “Anti-Trust Laws” of this state. Upon
the trial of one of the indicted parties the constitution of the
exchange was introduced in evidence by the state, and which
contained an article prohibiting the members from soliciting
trade by the personal appeals of themselves or their agents, but
allowing the use of printed postal cards and nonaddressed printed
matter inclosed in envelopes, and providing that the exchange
should not interfere with prices made between members, or as to
whether the same should be at wholesale or retail prices. The
court instructed the jury that that article of the constitution was
“in itself” a violation of the law of this state, and, if they found
that it was in force and carried out by the defendants, the ac-
cused was guilty of the crime charged. The instruction is held
erroneous; that it was proper for the jury to take the article into
consideration in arriving at their verdict, but that it did not, of
itself, foreclose further inquiry as to defendant’s guilt.

3. : MeMBERSHIP. It was shown by the evidence that the ac-
cused on trial had not, personally, become a member of the Omaha
Coal Exchange, but that he was a member and president of an-
other organization which wasg, itself, a member of the exchange;
that he was the president of the Omaha Coal Exchange and chair-
man of its board of directors, which had the management of its
business, and that he acted in both capacities. Held, That this
constituted him, to all intents and purposes, a member of the ex-
change and liable criminally to the same extent as though he
had personally signed the constitution and been admitted to mem-
bership.

ERror to the district court for Douglas county: ABRA-
HAM L. SUTTON, JUDGE. Reversed.
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Hall & Stout and W.J. Connell, for plaintiff in error.

William T. Thompson, Attorney General, and Grant G.
Martin, contra.

REEsE, C. J.

Plaintiff in error, with more than 50 other persons, was
indicted by the grand jury of Douglas county for a viola-
tion of that part of art. II, ch. 91¢, Comp. St. 1907, relat-
ing to “Restraints, Monopolies, Rebates,” commonly known
as the “Anti-Trust Law,” or the “Junkin Act.” The in-
dictment consists of 9 counts covering 23 pages of closely
typewritten matter and is too long to be here set out. The
prosecution grows out of the creation and existence of an
organization, or, as alleged, a combination of dealers in
coal and wood in that county, who organized, set on foot,
and continued the organization knmown as the “Omaha
Coal Exchange,” the object and purpose of which, it is
alleged, was to fix and establish the price of fuels to be
sold at retail in the city of Omaha and the nearby country,
and to restrain the trade therein. Plaintiff in error was
put upon his trial, which resulted in a general verdict
. finding him “guilty of restraint of trade as he stands
charged in the information.” A motion for a new trial
was filed, which being overruled, a. judgment of conviction
was entered. The case is brought to this court by pro-
ceedings in error. The record is voluminous, consisting of
nearly 3,000 pages. There are 159 assignments of alleged
errors in the petition. The proper consideration of the
time at our disposal forbids a detailed review of the evi-
dence, the instructions, or even to notice all the assign-
ments.

The first count charges the persons indicted with hav-
ing “unlawfully and feloniously joined themselves together
and formed a trust and combination, the purpose and
effect of which trust and combination is to restrain trade,

to increase prices of coal and other fuels, to prevent com-
32
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petition in the sale of coal and other fuels, to fix the price
of coal and other fuels, and to agree not to sell any coal
and other fuels below a certain fixed figure, and that said
(defendants, naming them) are unlawfully members of
said trust and combination, and are unlawfully aiding,
advising, abetting, counseling and acting in pursuance to
an agreement entered into by the members of said trust
and combination, which trust and combination has unlaw-
fully prevented, and does unlawfully prevent, competition
in the sale of coal and other fuels, and have unlawfully
agreed not to sell coal and other fuels below a certain
figure, and have unlawfully prevented the sale of coal and
other fuels below a certain fixed figure determined by
said trust and combination, with the intent then and there
and thereby unlawfully, feloniously and arbitrarily to
prevent competition and fix an established price at which
said coal and other fuels are sold.” This count is attacked
upon the ground that it is nowhere charged that the al-
leged trust, combination, or monopoly was with the intent
and for the purpose of fixing and controlling prices of
coal and other fuels in this state. The language of the
statute under which the indictment was drawn provides:
“Every contract, combination in the form of a trust or
otherwise, or conspiracy in restraint of trade or commerce,
within this state, is hereby declared to be illegal,” ete. It
is evident that the object of the legislation was and is to
make criminal the formation of such conspiracies within
this state for the purpose of restraining or controlling
trade and commerce within its borders, as there is no
authority making such acts criminal when interstate com-
merce is to be thereby affected. It follows that that count
of the indictment must be held incomplete and does not
charge the commission of an offense.

The second and subsequent counts, in other respects
quite similar to the first, are not obnoxious to the same
eriticism, for they contain the averment omitted from that
count. They are assailed upon other grounds, but as the
members of the court are not in entire harmony in their
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views upon these questions, and as all agree that the judg-
ment should be reversed for another and independent rea-
Son, these counts will not be further noticed.

As may be inferred from what we have already said, the"
evidence submitted to the jury was very voluminous, con-
sisting of the oral testimony of witnesses and of documen-
tary evidence. Among the latter was the constitution and
by-laws of the Omaha Coal Exchange, of which it was
alleged and substantially proved that the accused were
members. Plaintiff in error, personally, was not a mem-
ber of the exchange, but was a member and president of
the West Omaha Coal and Ice Company, which was a
member of said Omaha Coal Exchange. He was elected to
the office of president of said Omaha Coal Exchange, held
the office and discharged the duties thereof, and was also
chairman of the board of directors, to whom was given the
general management of the exchange. This, in the opin-
ion of the writer, made him to all intents and purposes, a
member of the Omaha Coal Exchange and liable to a
criminal prosecution with other members of that organ-
ization, if such organization was eriminal and in violation
of law. He was in the chair, presiding over the meeting
of the exchange, at the time of the adoption of the amended
constitution and by-laws on April 24, 1903. Among other
articles of the constitution then adopted was article 12,
which reads as follows: “Soliciting referred to in the
by-laws hereafter written shall apply to members of any
firm having a membership in this exchange, their agents,
clerks and drivers, and shall consist of the personal or
verbal introduction of the subject, the personal presenta-
tion of a card or other token of business or any other act
calculated to effect a sale; but it is understood that printed
postals with the address only on one side and nonad-
dressed printed matter inclosed in addressed envelopes
are not within the inhibition of this section. The ex-
change shall not interfere with prices made between mem-
bers of the exchange, or as to whether the same shall be
at wholesale or retail prices.”
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The twenty-eighth instruction given to the jury by the
court is as follows: “You are instructed that article 12
of the constitution of the Omaha Coal Exchange is in
itself a violation of the law of this state; and if you find
from the evidence, beyond a reasonable doubt, that article
12 of said constitution of said exchange was in force at
any time between July 1, 1905, and the 14th day of Sep-
tember, 1906, and that during that period, or at any time
during that period, the defendant and one or more of the
defendants in this case were members of said exchange,
and that they unlawfully, wilfully, purposely and inten-
tionally conspired or agreed together to carry out the
terms of said section of the constitution, in the city of
Omaha, county of Douglas, state of Nebraska, then you
are instructed that the defendant has been carrying on his
business in restraint of trade and in violation of the laws
of the state of Nebraska, and you should convict him of
the crime set forth in the indictment.” After the jury had
. retired and had been deliberating for some time, they re-
turned and asked for “additional information on instruc-
tion No. 28 given by the court on its own motion,” when
the court gave the following as an additional instruction
upon article 12: “In compliance with the request of the
jury, the court explains instruction No. 28 as follows:
The court instructed the jury in instruction No. 28 that
article 12 of the constitution of the Omaha Coal Exchange,
if kept in force by agreement of the defendant and one or
more other members of the Omaha Coal Exchange at the
same time, at any time between July 1, 1905, and Sep-
tember 14, 1906, or if the defendant and one or more mem-
bers of the Omaha Coal Exchange at the same time carried
on their coal business in obedience or compliance with sec-
tion 12 of said constitution of the Omaha Coal Exchange
in Omaha, Douglas county, Nebraska, the defendant would
be guilty of doing business in restraint of trade. For the
information of the jury the court gives the jury a correct
copy of said article 12 of the constitution of the Omaha
Coal Exchange. ‘Article 12. Soli¢iting referred to in the
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by-laws hereafter written shall apply to members of any
firm having a membership in this exchange, their agents,
clerks and drivers, and shall consist of the personal or
verbal introduction of the subject, the personal presenta-
tion of a card or other token of business or any other act
calculated to effect a sale; but it is understood that printed
postals with the address only on one side and nonad-
dressed printed matter inclosed in addressed envelopes
are not within the inhibition of this section. The ex-
change shall not interfere with prices made between mem-
bers of the exchange, or as to whether the same shall be at
wholesale or retail prices.’” This instruction is to be read
in connection with instruction 28 of the original instruc-
tions.”

We are unable to find anything in the by-laws bearing
upon the matter of soliciting. So far as the general crim-
inal character of the Omaha Coal Exchange and its pro-
ceedings are concerned, there may be a difference of opin-
ion, but upon this subject the writer entertains no doubt.
Some of its acts may not be open to criticism; others are.
However, we cannot see that the instruction above quoted
should have been given. We are unable to comprehend
how that twelfth article, singled out and taken by itself,
is “n itself a violation of the law of the state,” nor can
we see that the additional instruction aided the twenty-
eighth. It is not for us, nor was it for the jury, to infer
any hidden, ulterior or criminal purpose secreted or con-
cealed in, but unexpressed by, the language of the article
when considered “in itself.” It is somewhat Aoubtful if
any real purpose or meaning can be found in the lan-
guage used. It is probable that its purpose was to pro-
hibit members of the exchange from personally, or by its
agents or employees, soliciting trade, but permitting it to
be done by circulars or other printed matter of the charac-
ter mentioned: It may be, if such was the purpose of the
article, that indulging in personal solicitation of trade
might induce active competition, and thereby offer a
temptation to underbid and thus depress prices to a figure
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below a scale “fixed,” but that idea does not appear as
matter of law in the language used “in itself.” The jury
were not informed that the article might be considered by
them in arriving at their conclusion as to its purpose or
the purposes of the “exchange,” but that it was “in itself”
a violation of law, thus foreclosing further inquiry.

In the construction of this statute and the article of the
constitution copied, we are cited to the decision of the
supreme court of the United States in the case of Hopkins
v. United States, 171 U. 8. 578, and by some it is thought
to be decisive of this question. In that case the members
of the Kansas City Live Stock Exchange, a voluntary in-
corporated association, had agreed upon certain rules gov-
erning the transaction of their business, the tenth of
which prohibited the employment of any agent, solicitor,
or employee, except upon a stipulated salary, not contin-
gent upon the commission earned, and that not more than
three solicitors should be employed a* one time by a com-
mission firm or corporation, resident or nonresident of
Kansas City. The eleventh rule prohibited the members
from sending or causing to be sent a prepaid telegram or
telephone message quoting markets or giving information
as to the condition of the same under the penalty of a fine.
The ground upon which that case was decided was that
the business of the Kansas City Live Stock Exchange was
not interstate business, and therefore was not subject to
control by act of congress under which the suit had been
instituted. What the decision would have been had that
question been decided otherwise is subject to conjecture.
It is true that the court holds that the rules referred to
are not violative of the law of congress, but this is based
solely upon the fact that the business to which they refer
is not interstate commerce. In Addyston Pipe and Steel
Co. v. United States, 175 U. 8. 211, 243, the same judge
who wrote the opinion in the Hopkins case says: “The
cases of Hopkins v. United States, 171 U. 8. 578, and An-
derson v. United States, 171 U. S. 604, are not relevant.
In the Hopkins case it was held that the business of the
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members of the Kansas City Live Stock Exchange was
not interstate commerce, and hence the act of congress
~did not affect them.” The same is stated, in substance, in
Montague & Co. v. Lowry, 193 U. S. 38; Swift & Co. v.
United States, 196 U. 8. 375; Loewe v. Lawlor, 208 U. S.
274. 'We thus refer to the Hopkins case at some length
because it is insisted by some to be decisive of this case,
which it clearly is not.
For the error in giving the twenty-eighth instruction,
the judgment of the district court is reversed and the
cause remanded for further proceedings.

REVERSED.
RosE, J., not sitting.

JOHN A. LUTHER V. STATE OF NEBRASKA.
FrLep FEBRUARY 20, 1909. No. 15,188,

1. Intoxicating Liquors: ILLEGAL Sares. The prohibition by seclions
11 and 20, ch. 50, Comp. St. 1907, of the sale or keeping for the
purpose of sale of malt liquors without a license so to do applies
to all malt liquors sold or kept for sale to be used as a beverage,
whether intoxicating or not.

: EvibENCE. In a criminal prosecution for the viola-
tion of such sections, or either of them, where the charge is of
selling or keeping for the purpose of sale any ‘“malt,” “spiritu-
ous,” or ‘“vinous” liquors, and the proof shows that any of said
prohibited liquors was sold or kept for sale, the state is not re-
quired to allege or prove that the liquors sold or kept for the
purpose of sale are in fact intoxicating. It is sufficient to allege
and prove the sale or the keeping for the purpose of sale of any
of the prohibited liquors in violation of the terms of said sec-
tions.

3. Criminal Law: InsTRUCTIONS: HARMLESS Error. The information
alleged in appropriate counts that the accused kept for sale and
sold “a certain malt and intoxicating liquor, to wit, malt toniec.”
The evidence showed that upon analysis the liguor was a malt
liguor, containing one and one-tenth per cent. of alcohol, and that
it belonged to the “class of beers.” The trial court submitted to
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the jury.the question of the intoxicating properties of the liquor
by permitting the accused to call witnesses accustomed in some
degree to the use of intoxicants, who testified that they had par-
taken of the beverage, and that it had no intoxicating effect upon
them and was not intoxicating. The state called a witness, who
testified that he had purchased and used the drink, and that it
had the same effect upon him as produced by drinking beer, but to
a less degree. The court instructed the jury, in substance, that in
order to convict the accused they must find him guilty of selling
or keeping for the purpose of sale the “liquors as charged and
described in the information.” Held, First, that this submitted
to the jury the question of the intoxicating properties of the
liquor; second, that the action of the court in submitting the
question of the intoxicating properties of the liquor was errone-
ous, but without prejudice, as it was upon the procurement of
the accused.

REHEARING of case reported in 80 Neb. 432. Judgment
of district court affirmed.

REEsE, C. J.

This case was decided at the September term, 1907, of
this court, and the opinion is reported in 80 Neb. 432. The
attorney general filed a motion for rehearing, which was
sustained, and the case has been submitted to the court
upon carefully prepared briefs and able oral arguments
by counsel. The contention of the attorney general is:
First, that the proof upon the trial was conclusive that the
liquor sold and kept for sale was “malt liquors,” and
therefore the selling and keeping for sale of the liquors
described was a violation of law, and the conviction should
be sustained without any inquiry as to the intoxicating
or nonintoxicating properties of the liquor; second, that,
should the court hold otherwise, the question of the intoxi-
cating quality of the liquor kept for sale and sold was
sufficiently submitted to the jury, and that in that event
the judgment should be affirmed. It is contended by
plaintiff in error: “First, it is not a violation of our
liquor law to sell a malt extract, unless the same is shown
to be of such an intoxicating character that it may be
used as a beverage, and that when used in practicable
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quantities it will produce intoxication; second, that the
court will not take judicial notice that malt extract is an
intoxicating liquor, but that this question is one of fact to
be submitted to the jury; third, that the instructions re-
quested by the defendant should have been given, and
that the court erred in omitting from the instructions
given the element of the intoxicating character of malt
extract as one of the material issues to be tried.”

It is charged in the first count of the information that
plaintiff in error unlawfully kept for the purpose of sale
“certain malt and intoxicating liquor, to wit, malt tonic,”
with intent to sell the same; and in the second count that
he unlawfully sold to a person named ‘“certain malt and
intoxicating liquc», to wit, malt tonic”; and in the third
count that he sold of said liquor to another person; and in
the fourth count that he sold the same to a person named;
and in the fifth count that he sold the same to yet another
person named. The jury returned a verdict finding plain-
tiff in error guilty on all the counts of the information.
The court imposed a fine of $100 upon each count.

It was shown upon the trial that upon the filing of the
complaint before the magistrate a search warrant was
issued, and the sheriff in making a search of the premises
of plaintiff in error found “four full barrels and about a
half barrel” of the liquor. There was ample proof that
the liquor was kept for sale and sold to be drunk as a
beverage, and that a considerable quantity of it had been
sold and consumed. The liquor was in bottles, each bottle
bearing an illuminated label as follows, omitting names
and locality of the brewing company: “——— Brewing
Company’s NON INTOX. A nonintoxicating malt tonic.
Guaranteed to contain less than 2% of alcohol. Brewed
and bottled by the Brewing Co., , Illinois.
Western Branch, , Mo.” The state chemist was
called as a witness on the part of the state, and testified
that samples of the liquor had been sent to and analyzed
by him, and that the liquor was malt liquor; that all
liquors that were brewed from malt were necessarily malt
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liquors; and that the liquor contained in the bottles is
classed “in the class of beers” ; that the quantity of alcohol
contained in the liquor was one and one-tentl: per cent.;
that the quantity of alcohol usually contained in the
lager beer of commerce is on average “around 3 per cent.”
There is no controversy as to the possession and sale of
the liquors by plaintiff in error, nor that they were sold
and to be sold to be drunk as a beverage. Th. only con-
tentions are as outlined above. There was no effort to
contradict the testimony of the state chemist to the effect
that the liquor was a malt liquor, that it contained the
percentage of alcohol named, and that it is classed as and
among “the class of beers.”

It is contended by the state that under our statutes it
was not essential that the prosecution should go farther
with its proof; that if the liquor was a “malt liquor” and
belonged to the class known as beer, the statute having
prohibited the sale of “malt liquor,” and this court having
8o often decided that the courts will take judicial notice
that beer is an intoxicant, the verdict was right and should
be sustained. Chapter 50, Comp. St. 1907, commonly
known as the “Slocumb Law,” provides in the first section
that licenses may be issued for the sale of “malt, spiritu-
ous and vinous liquors.” In section 6 the issuance of a
license to sell “malt, spirituous and vinous liquors” is pro-
hibited, unless the applicant gives the bond required by
the section. Section 10 prohibits any licensed person
from selling intoxicating liquors to the classes of persons
named therein. Section 11 provides that “all persons who
shall sell, or give away, upon any pretext, malt, spiritu-
ous, or vinous liquors, or any intoxicating drinks,” with-
out having first complied with the provisions of the act,
and obtained a license, shall be deemed guilty of a misde-
meanor and punished as prescrilied in the section. Section
13 makes it a crime for any licensed person to sell or give
away, either by himself or another in his employ, any
“malt, spirituous, or vinous liquors,” which shall be adul-
terated. Section 14 makes it a crime to sell or give away
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“any malt, spirituous and vinous liquors on the day of any
general or special election, or at any time during the first
day of the week, commonly called Sunday.” Section 20
renders it unlawful for any person to keep for the purpose
of sale without license “any malt, spirituous, or vinous
liquors,” and “any person or persons who shall be found
in possession of any intoxicating liquors in this state, with
the intention of disposing of the same without license,” -
shall be deemed guilty of a misdemeanor. Section 23 con-
fers upon the corporate authorities of cities and villages
the power to license, regulate and prohibit “the selling or
giving away of any intoxicating, malt, spirituous and
vinous, mixed or fermented liquors within the limits of
such city or village.” Section 29 renders it “the duty of
all vendors of malt, spirituous, or vinous liquors” to keep
the windows and doors of their places of business unob-
structed.

We have thus quoted from the different sections of the
law for the purpose of seeking light upon the legislative
intent in the passage of the act under consideration. It is
contended by counsel for plaintiff in error that it was the
legislative intent to suppress the sale of intoxicating
liquors, and that, although the term “malt liquors” is used
in the act, yet it was not the purpose to prevent the sale
of malt liquors or liquids, unless they contained a suffi-
cient quantity of alcohol to produce intoxication; or,
stated differently, that the language used in sections 11
and 20 must be construed to mean as if it read “intoxicat-
ing malt liquor.” I cannot read the statute in that light.
As well might we apply the adjective to the words “spiritu-
ous” and ‘“vinous.” It is my opinion that the legislature
realized and appreciated the fact that malt, spirituous and
vinous liquors are equally largely used as a beverage, and
are alike injurious to the consumer, if not by producing
immediate intoxication when taken in small gquantities,
by producing the same effect when more is taken, and at
the same time creating an abnormal appetite which leads
to dissipation and inebriety. At any rate, the law pro-
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hibits the sale of “malt liquors” without a license, and we
must obey its plain mandate. Alcoholic beverages are
under the ban of the law in some form or other in most
civilized countries. They are known to be the cause of
crime, destitution and pauperism. Malt liquors used as
beverages are known to contain that destructive ingredi-
ent. It was proved upon the trial of this case that the
beverage kept and sold by plaintiff in error contained it.
The liquor sold by him was simply an effort to evade the
law. The title of the act is “An act to regulate the license
and sale of malt, spirituous, and vinous liquors,” etc. The
whole act is built upon that title. Malt liquors are as
much within both the letter and spirit of the law as either
of the other classes named. To say that the legislature in-
tended to provide for the regulation and license of intowi-
cating malt liquors would require the same word to be
used as defining the other classes, and would be legislat-
ing and reading into the statute a word which the legisla-
ture clearly intended should not be there. This is not the
province of the courts. We are sustained in this view by
many adjudicated cases, some of which we cite, without
quoting: Kerkow v. Bauer, 15 Neb. 150; Sothman v. State,
66 Neb. 302; Peterson v. State, 63 Neb. 251 ; State v. Teis-
sedre, 30 Kan. 476 ; Stout v. State, 96 Ind. 407; Briffitt v.
State, 58 Wis. 39; Commonwealth v. Timothy, 8 Gray
(Mass.) 480; Commonwealth v. Anthes, 12 Gray (Mass.)
29; Eaves v. State, 113 Ga. 749; State v. Gill, 89 Minn.
502; Commonwealth v. Dean, 14 Gray (Mass.) 99; State
v. Jenkins, 64 N. H. 375; Hatfield v. Commonwealth, 120
Pa. St. 395; Commonwealth v. Reyburg, 122 Pa. St. 299,
Kettering v. City of Jacksonwille, 50 I11. 39 ; State v. Yager,
72 Ia. 421; State v. 0’Connell, 99 Me. 61; State v. Intozi-
cating Liquors, 76 Ia. 243. “But if the statute specifically
forbids the unlicensed sale of ‘malt liquor,’ the question of
the intoxicating properties of the liquor sold is imma-
terial; it is only necessary to determine whether it was a
malt liquor.” 23 Cyc. 60. “Any liquor which is named or
plainly included in the statute must be held intoxicating
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as a matter of law, without inquiry into its actual prop-
erties, and even though, as a matter of fact, it is not
capable of producing intoxication.” 23 Cye. 57.

It is claimed that the words “malt, spirituous, or vinous
liquors” and “intoxicating drinks,” as used in section 11,
and “intoxicating liquors,” as used in section 20, are
used interchangeably, and all mean the same. To this we
cannot agree. As we have seen, the statute prohibits the
sale of either “malt,” “spirituous,” or “vinous” liquors in
specific terms by name. As said in many of the cases
above cited, this is a specific and direct prohibition, but
the legislature, recognizing the fact that there are other
intoxicants which do not come strictly within the classes
named, the words “or any intoxicating drinks,” as in sec-
tion 11, and “any intoxicating liquors,” as in section 20,
were used to cover all kinds not within the classes named;
that, if the charge and proof are that any one of the classes
were sold or kept for sale, no proof of the intoxicating
property of the liquor was necessary, and that it is only
necessary to prove that the liquor sold or kept for sale is
one of the classes forbidden. But, should the accusation
refer to any other kind of liquor, it should be alleged and
proved that the article was intoxicating. This, I think,
is the correct interpretation of the statute and without
further inquiry the judgment of the district court should
be affirmed.

However, there is another feature of this case upon
which we all agree, and that is, whether correctly or in-
correctly, the district court did submit the question of the
intoxicating quality of the liquor to the jury, and that by
their verdict the jury answered the question. The aver-
ments of the information are that, at the time and place
named in the several counts, plaintiff in error kept for
sale and sold “certain malt and intoxicating liquor, to wit,
‘malt tonic,” ” ete. The same language, descriptive of the
article sold or kept for sale, is used in each of the five
counts in the information. The widest latitude was al-
lowed plaintiff in error in his efforts to prove that the
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drinks sold and kept for sale were not intoxicating. A
number of witnesses who had partaken of the beverage
were called, and testified to the fact of drinking the same,
and that no intoxicating effect was felt by them, and that
the drink was not intoxicating. One witness who was
called by the state testified that he drank of the liquor,
and it liad the same effect upon him as beer, but in a less
degree. The stale chemist testified that the intoxicating
ingredient was alcohol, and the effect depended upon the
individual drinking the liquor, and the lower grade or
per cent. of alcohol would produce intoxication in a person
who was not accustomed to drinking, while a higher grade
would be necessary to intoxicate the individual who was
in the habit of drinking the stronger liquors.

The court instructed the jury that the material allega-
tions which the state must prove were that the plaintiff in
error kept or sold liquors “as charged in the information”;
that in order to convict it was necessary that the proof
show that plaintiff in error had the liquors “described in
the information” and sold the same. It is not deemed
.necessary to further refer to the instructions. It is suffi-
cient to say that the instructions, while not as explicit as
they might have been, had any upon that point been neces-
sary, yet, when taken in connection with the evidence,
were sufficient to submit the question of the intoxicating
properties of the liquor to the jury. We are of the opin-
ion, however, that the question was improperly submitted,
and that no evidence should have been received upon that
subject. The error, however, having been by the procure-
ment of plaintiff in error, and in no sense to his prejudice,
he cannot complain.

The judgment of the district court is

AFFIRMED.

RosE, J., not sitting.

LETTON, J., dissenting.
I cannot agree to the main holding in the opinion. It
seems to hold that the selling of all malt liquids or
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liquors, regardless of whether they contain intoxicating
properties, is prohibited. I think that a holding that the
sale of malt beverages nonintoxicating in character is a
crime, unless a license has first been obtained under the
provisions of the liquor law, is an entirely new doctrine
in this state, and gives to the law such a new and radically
changed interpretation from that which has been followed
by administrative, executive and judicial officers of the
government for nearly 40 years-as to partake of the char-
acter of judicial legislation. I venture to say that it has
been the uniform practice of public prosecutors in. liquor
cases ever since the law was enacted to prove, or endeavor
to prove, the intoxicating quality of malt beverages, other
than beer, ale or such liquors that are of such well-known
ingredients and qualities that the court will take judicial
notice that they are within the prohibition of the statute.
When the legislature prohibited the sale of malt, spiritu-
ous or vinous liquors, I think the word “liquors” was
used in the ordinary acceptation of the term. The Cen-
tury Dictionary defines liquor: (1) A liquid or fluid
substance, as water, milk, blood, sap, etc. (2) A strong
or active liquid of any sort. Specifically—(a) An alco-
holic or spirituous liquor, either distilled or fermented;
an intoxicating beverage; especially, a spirituous or dis-
tilled drink, as distinguished from fermented beverages,
as wine and beer. (b) A strong solution of a particular
substance, used in the industrial arts. Webster: (1)
Any liquid substance, as water, milk, blood, sap, juice, or
the like. (2} Especially, alcoholic or spirituous fluid,
either distilled or fermented. A decoction, solution or
tincture.

There are many tonic preparations of malt combined
with ingredients, such as iron, phosphates or other drugs,
and other and nourishing preparations of malt combined
with ingredients of food value for the use of convalescents,
which are in constant use by the medical profession, and’
which are sold in drug stores. This opinion, construed
strictly, would drive all this class of preparations from
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the market, which I think was never intended by the
legislature. The object of the law was to regulate the
sale of malt “liquors,” not malt liguids. An examination
of the liquor laws of this state as a whole confirms me
in the belief that this is the reasonable and proper con-
struction of the statute. The phraseology used in de-
seribing the liquors varies with the various sections of
the liguor law. Comp. St. 1907, ch. 50. In the first sec-
tion the county board is authorized to license the sale of
“malt, spirituous and vinous liquors.” The word “intoxi-
cating” does not appear in this section. Section 5 speaks
of the thing to be licensed as “the liquor.” It uses no
other qualifying words. The form of the license pre-
scribed by this section names “malt, spirituous and vinous
liquors,” but does not contain the word “intoxicating.”
The sixth section says that no person shall be licensed to
sell “malt, spirituous and vinous liquors” by the county
board, etc., unless a bond is given, and provides that a
bond shall be given for the benefit of any one who may
be injured by the sale of “any intoxicating liquor.” No
one could recover damages under bond for sale of liquors
unless they were intoxicating liquors. Section. 8 pro-
hibits the sale to any minor, apprentice, or servant, under
21 years of age of any “malt, spirituous and vinous
liguors, or any intoxicating drinks.” Section 10 pro-
hibits the sale of “any intoxicating liquors to any Indian,
insane person, or idiot, or habitual drunkard.” Section
15 provides that the person licensed shall pay damages
that result in consequence of “such traffic,”” and the ex-
penses of all civil and criminal prosecutions growing out
of, or justly attributed to, this traffic in intoxicating
drinks, so that the words “such traffic” relate to the
traffic forbiddem in the chapter, and this section con-
strues it to be traffic in intoxicating drinks. Section 16
gives an action to a married woman for damages on ac-
count of “such traffic,” which we have seen by section 15
is characterized as being traffic in intoxicating drinks,
and section 17 gives an action by the county or city on
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the boud of the person licensed, when a person shall be-
come a county or city charge by reason of intemperance,
against “any person licensed under this act, who may
have been in the habit of selling or giving intoxicating
liquors” to such persons, and in the proviso to this sec-
tion any person against whom a judgment shall be ren-
dered under the provisions of the section may recover
from any other person who has “sold or given liquor to
such person becoming a public charge.” Section 18 pro-
vides that, in the trial of suits the cause or foundation
of which shall be the acts done or injuries inflicted by a
person “under the influence of liquor,” it only shall be
necessary to sustain the action to prove that the defend-
ant sold or gave liquor to the person so intoxicated.
Plainly the word “liquor” here, as in all places in the.
statute, should be read “intoxicating liquor.” In the last
part of section 18 the words “intoxicating drinks” are
used as an exact equivalent of the word “liquor” where
it twice occurs in the same section. Section 20 prohibits
the keeping of any “malt, spirituous, or vinous liquors”
for the purpose of selling without license, and it provides
that any one who is found in possession of “intoxicating”
liquors with intention of disposing of the same without
license shall be deemed guilty.

Unless we consider that the liquors kept for sale must
be intoxicating liquors in order to make the act of keep-
ing them unlawful, we must presume that the legisla-
ture would forbid the keeping of inoffensive liquors, and
in the same section provide that the person who was
found keeping intoxicating liquors should be punished,
without providing that the person keeping the other for-
bidden liquors should be punished; in other words, that
the legislature would prohibit the keeping of liquors, but
provide no punishment therefor, and then provide punish-
ment for keeping intoxicating liquors which it had not
specifically prohibited. In this same section the word

“liquor” is used seven or eight times without any quali-
- 33
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fying word, and twice used qualified by the word intoxi-
cating, and so, as in other places in the statute, the word
“liquor” is used as meaning “intoxicating liquor.” In
section 21 the word “liquors” is used five times without
any qualifying word, and in section 22 at least five times.
In section 24 a permit is authorized to druggists to sell
“liquors” without any qualifying word, but I think it
clear that “intoxicating liquors” is meant. It is also pro-
vided further that no license shall be granted by a vil-
lage for the sale of any “liquor” within 24 miles of a mili-
tary post. By section 26 druggists who have permits are
required to keep a register of “all liquors sold or given
away by him.” This is not limited to malt, spirituous
and vinous liquors, and the word “intoxicating” is not
used. If the word “liquors” is to be construed in this sec-
tion as it is in the opinion, the report required of a drug-
gist is much greater than anybody ever supposed, and all
medicinal preparations of malt would have to be reported.
Section 30a, ch. 50, Comp. St., being a part of the act of
1907, speaks of the liquor license authorized under the
liquor law as a license for the sale of “intoxicating
liquors,” and the next section of the same act (30b) says
that it shall be unlawful for any person engaged in the
manufacture of malt, spirituous, or vinous liquors to aid
or assist in procuring a license for any person for the
sale at retail of malt, spirituous or vinous liquors, and
then speaks of these liquors so defined as ‘“said intoxi-
cating liquors,” thereby expressly stating that the malt,
spirituous and vinous liquors named in the liquor law are
intoxicating liquors, and in section 30¢g of the same act
it speaks of all of the other acts as “acts relating to in-
toxicating liquors.” The act against treating forbids the
-giving away of any intoxicating drink. The first section
of the act of 1907 (Comp. St. ch. 50, sec. 39), regulating
the transportation of intoxicating liquors, makes it un-
lawful to consign intoxicating liquors from one point in
the state to another. If the sale of malt liquors not in-
toxicating is forbidden by the statute, that should have
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been included in this provision, and the fourth section of
the same act (Comp. St., ch. 50, sec. 42) forbids the bring-
ing of any malt, spirituous, vinous or intoxicating liquors
into any city or incorporated village in which a license
has not been granted, etec. It is manifest that the word
“liquors” is used in this act also with the meaning of
“intoxicating liquors,” and that a malt preparation that
is not intoxicating would not be included in the meaning
given to the word “liquors.” If this case had been
presented nearly 50 years ago, as it might have heen, since
the main provisions.of the statute were enacted in 1858
(see Rohrer v. Hastings Brewing Co., ante, p. 111), a
holding that the sale of any malt liquor was prohibited
unless the seller was licensed might perhaps have been
justified, though this is questionable; but, after half a
century of liquor legislation and official construction, it
seems to me too late to take this view, and I am firmly of
the opinion that the change, if made at all should be
made by the legislature.

Cases from other states throw but little light upon the
question, since in order to reach the true meaning of each
opinion the whole statute must be considered and com-
pared with the statute in this state. DBut the courts of
other states are not in harmony, the holding of the differ-
ent states depending upon the interpretation and con-
struction of the respective statutes. In Pennsylvania,
Illinois and Maine the cases cited by Judge REESE hold
specifically that proof of the intoxicating quality of malt
liquor is unnecessary. In Minnesota it seems to be held
that a charge of selling malt liquor implies that the liquor
has intoxicating qualities. It is said in State v. Gill, 89
Minn. 502, cited in the majority opinion, that whether or
not the liquor was really intoxicating is a question of
fact for the jury, See, also, State v. Story, 87 Minn. 5.
If I understand the Minnesota holdings correctly, they
are exactly in line with what is and has heretofore been
considered to be the law in this state, and are not in
harmony with the majority opinion here; and I think the
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cases cited from other states do not all support the opin-
ion. The Massachusetts case cited in the opinion merely
holds that, where a statute declares that lager beer shall
be deemed intoxicating, it cannot be proved not to be
intoxicating in a prosecution for selling intoxicating
liquors. The Kansas and Wisconsin cases merely hold,
as does this court, that the courts will take judicial no-
tice that beer is a malt liquor and intoxicating.

Further, the defendant was charged with selling “a
malt and intoxicating liquor, to wit, malt tonic.” To
charge a sale of intoxicating malt liquor and prove non-
intoxicating would be, I think, a fatal variance between
the pleadings and the proof. The defendant requested
instructions which are set out in the original opinion,
80 Neb. 432, that the state must prove that the malt tonic
was intoxicating. Each side introduced testimony con-
cerning the intoxicating character of the liquor in con-
troversy, so that the state concluded that the intoxicating
quality of the liquor was a material allegation necessary
to be proved to entitle it to a conviction. The trial court
therefore erred in refusing to give instructions 1 and 2
requested by the defendant. Perhaps inferentially the
jury might conclude from the ninth instruction given by
the court that “malt liquor” referred to intoxicating
liquor, but it did not supply the instructions asked by
defendant. '

Under the charge, it was error to refuse these instruc-
tions, and the original judgment should be adhered to.

BARNES, J., concurs in this dissent.
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JOHN R. FREITAG, APPELLEE, V. U. S. ROHRER, APPELLANT.
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FiLep FEBRUARY 20, 1909. Nos. 15,980, 15,981, 15,982, 15,983, 15,984.

1. Intoxicating Liquors: PeTITION FOR LICENSE: BURDEN OF Proor. In
an application for license to sell intoxicating liquors, to which
a remonstrance was filed wherein it was claimed that the peti-
tion was not signed by the requisite number of freeholders, the
burden of proof was upon the petitioner to establish by com-
petent evidence the fact that a sufficient number of the petitioners
were freeholders.

2.

EvipEnce. In such case, neither the certificate of
the register of deeds of the county that the signers were free-
holders, nor the testimony of the deputy assessor who made the
last assessment, to the same effect, would be competent evidence.
The introduction of deeds of conveyance to the signers of the
petition, ranging in dates from 1879 to 1907, while competent to
prove that the signers had at one time owned the real estate,
were therefore admissible, but did not alone establish the fact
of ownership at the time of signing the petition, no other com-
petent proof of present ownership being offered.

LiceExse: OBDINANCES. Under the law governing the traffic
in intoxicating liquors within the limits of cities and villages,
such traffic can only be legally carried on under ordinances duly
passed by the corporate authorities thereof. TUntil this is done no
application can be made and no steps taken toward the procure-
ment of a license to sell liquors within the limits of such coropra-
tion (State-v. Andrews, 11 Neb. 523); but a general ordinance,
applicable alike to all cases, fixing the amount of license fee to
be charged, and prescribing the procedure to be followed in
making the application, the hearing and issuance of the license
is sufficient.

PETITION FOR LICENSE: COUNCILMEN: QUALIFICATION, A
petition for a license to A and B, consisting of the requisite num-
ber of signers, was signed by a member of the city council by
whom the petition was to be heard, and presented to the city
clerk. TUpon the discovery that the signature of the councilman
would disqualify him from acting on the application, his name was
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erased, the petition withdrawn, and another was filed asking for a
license for B alone, and which was not signed by the councilman.
Held, That signing the first petition disqualified the councilman,
and that the erasure of his name and the withdrawal of the pe-
tition did not remove the disqualification.

APPEAL from the district court for Adams county:
HARRY 8. DUNGAN, JUDGE. Reversed with directions.

J. W. James, R. A. Batty and H. F. Favinger, for ap-
pellants.

W. P. McCreary and M. A. Hartigan, contra.

REESE, C. J.

These cases are appeals from the judgment of the dis-
trict court for Adams county in affirming the action of
the city council of the city of Hastings, whereby licenses
to sell intoxicating liquors were issued, severally, to each
of the plaintiffs. The causes are separately briefed and
presented here, but were argued and submitted at one
hearing, and will all be disposed of in this opinion as
each case appears to demand under the rules of law
deemed applicable. A remonstrance was filed to each
petition, some of the grounds of.objection being common
to all, one of which. is that the petition is not signed by
the requisite number of frecholders. This placed the
burden of proof upon the applicant to show by competent
evidence that the signers of his petition were all free-
holders. Lambert v. Stevens, 29 Neb. 283; Brown v.
Lutz, 36 Neb, 527.

The question then arises: Was this jurisdictional fact
established by competent evidence? In Rosenberg’s case,
no one of the signers was called for the purpose of prov-
‘ing the fact of the necessary ownership of real estate; but
the deputy assessor was called, who testified that he was
aquainted with each of the petitioners, naming them, and
that the petitioner resided in the proper ward of the city
and owned real estate therein. He was then presented
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with a deed conveying real estate to the petitioner, and
identified the grantee mamed in the conveyance as the
signer of the petition. The dced was then offered in evi- .
dence and admitted over the objection of the remonstrant.
Thirty-one of such deeds were introduced bearing dates
ranging from the year 1879 to that of 1907. Nothing was
offered to show that no subsequent conveyances had been
made, nor that the grantees named in the deeds had not
been divested of their title: Was this sufficient, the fact
of the competency of the signers having been denied?
That the deeds were competent evidence must, we think,
be conceded, for they would tend to establish the fact that
the signers were, at one time, freeholders. DBut was that
sufficient proof that they were such at the time they signed
the petition in April, 19082 We think not. In Batten v.
Klamm, 82 Neb. 379, we held that the usual rules of evi-
dence must be applied to the proof introduced to prove
that the signers of the petition were freeholders, and that
their affidavits were not competent for that purpose. It
is said in the opinion: “Omne reason for the rule is that
by the use of affidavits the adverse party has no oppor-
tunity to cross-examine the witnesses. This alone, we
think, should be a sufficient reason for holding that the
affidavits were incompetent. The remonstrators are as
much entitled to examine the witnesses upon this ques-
tion as upon any other issue which may be presented.” It
is true, as said in Staerkey v. Palm, 80 Neb. 393, that the
statutory requirement as to proof of the possession of a
freehold estate in land is not that the evidence be so con-
clusive as would be requisite to enable the petitioners to
recover in ejectment against an adverse claimant, yet the
proof should be sufficient to- establish, prima facie at
least, the fact of the ownership of the legal title at the
time of signing the petition. The evidence submitted may
have been sufficient to prove title at a more or less re-
mote time in the past, but it did not meet the require- .
ments of the law.

There is in the record a certificate by the register of
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deeds of Adams county that persons -of the same names
as those to the petition “are freeholders in the third ward
of the city of Hastings,” but there is no further or other
identification of the parties, and, if there were, the cer-
tificate to the conclusion that they “are freeholders,”
without stating any facts, could not be sufficient. It
follows that plaintiff did not show himself to be entitled
to the license, and it should not have been issued.

In the case of the application of John Curry, we find
the record the same as in the Rosenberg case, except that
there is an additional certificate by the register of deeds,
which contains no names, but certifies that “30 of the
signers of the within petition are freeholders in the
Third ward of the city of Hastings as the same now ap-
pears of record in this office.” This certificate is attached
to the petition. As it adds nothing to the force of the
evidence, the same rule will have to be apphed as in the
Rosenberg case.

The record in the Schissler case is the same as in Rosen-
berg’s, and the result must be similar, and therefore no
further reference to it need be made. ‘

The case of Neylon presents a like condition, with the
exception that it was admitted of record that 15 of the
34 signers to the petition were freeholders of the Third
ward of the city of Hastings. The result must therefore
be the same.

In Freitag’s case competent proof that the signers of
the petition were freeholders in the Third ward of the
city was either made, or the fact admitted. So far, then,
as that question was concerned, the applicant was en-
titled to the license sought. However, other questions
are presented which it is necessary to notice.

It is contended that there is no provision by statute
permitting a license to be granted in a city of the class
to which Hastings belongs; that-the statute simply dele-
gates the powers to the municipality, and that the city
can act in a given case only by ordinance. The record
shows that a general ordinance was passed in 1903, fixing
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the license fee and providing the procedure to be followed,
but, as we understand counsel, the claim is made that
this is not enough, and that the license in no case can be
authorized except by a special ordinance. State v. An-
drews, 11 Neb. 523, and Payne v. Ryan, 79 Neb. 414, are
cited in support of the contention. We do not under- -
stand those cases to so hold. It is true that provision
must be made by ordinance for the issuance of licenses,
but that provision may be made by a general ordinance,
applicable to all cases, and when that action is taken the
council may order licenses to issue when their provisions
have been complied with. While the ordinance before us
is not as specific as might be desired, yet we think it is
sufficient to authorize the issuance of a license when the
provisions of law and the ordinance are met. It is also
insisted that the ordinance is insufficient for the reason
that it does not provide punishment for its violation. This
doubtless is unnecessary, as proper penalties may be, and
no doubt are, provided in other ordinances.

The record of the hearing before the council presents
an anomalous condition. The council consisted of eight
members besides the mayor. Four voted in favor of the
issuance of the license and four against, which created a
tie. The mayor broke the tie by voting in favor of grant-
ing the license. Many objections were made by counsel
for the applicant to evidence offered by the remonstrant,
which were almost invariably sustained by the same vote.
The disposition shown by four of the councilmen and the
mayor to exclude the evidence offered by the remonstrant,
some of which was clearly competent, cannot be com-
mended.

It is shown by the record that Mr. C. L. Alexander was
a member of the council at the time of the bearing of the
application for the license, and that he had been such
member for some time previous; that, a short time before
the filing of Freitag’s petition, a petition for a license had
been presented by William Janssen and John R. Freitag;
that said John R. Freitag for whom that petition was



474 " NEBRASKA REPORTS. [VoL. 83

Rosenberg v. Rohrer.

presented is the applicant in this case; that C. L. Alex-
ander, while acting as councilman and holding the office,
signed the petition of William Janssen and John R.
Freitag for such license, but, learning that the remon-
strant, Rohrer, had obtained a photograph of the petition
showing his name as one of the petitioners, he had caused
his name to be erased, when a new petition was filed pray-
ing for a license for Freitag alone, this new petition be-
ing the one presented in this case. Upon the hearing of
the application for the license, counsel for remonstrant
objected to councilman Alexander sitting in the case, for
the reason that during the municipal year he had signed
a petition for the same petitioner and was therefore dis-
qualified. The objection was overruled, and Alexander
voted in favor of the issuance of the license. Had he re-
frained from voting, the majority would have been adverse
to the petitioner, and the license would have been refused.
By voting, he created the tie, and the opportunity was
presented for the mayor to give the casting vote, which
he did in favor of the license, and it was therefore issued.

The question is: Was Alexander disqualified by having
signed the previous petition? Upon this inquiry we are
of the unanimous opinion that he was disqualified; that
his vote was void ; and that, such vote changing the result,
no valid license could issue. In Vanderlip v. Derby, 19
Neb. 165, two of the members of the village board had
signed the petition, and it was held that they were dis-
qualified. The same was held in State v. Weber, 20 Neb.
467; State v. Kaso, 25 Neb. 607; Foster v. Frost, 25 Neb.
731, and Powell v. Egan, 42 Neb. 482. 1In the latter case
the members of the board had signed the petition, but it .
was afterwards withdrawn, their names erased and others
substituted, and the petition refiled. It was held that the
erasure of the names and the substitution of others did
not remove the disqualification. In the opinion it is said:
- “The reason of the rule is that the village board acts
judicially (Hollembaek v. Drake, 37 Neb. 680), and that
by the petition for a license a signer declares, if not hig
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interest in the issuing thereof, at least his conviction that
a license should issue, and of the existence of facts war-
ranting the issuing of the license. He cannot, therefore,
sit in judgment upon these questions and occupy the
position of a disinterested person. The general principle
is conceded by the defendant in error, but he contends
that when the petition was withdrawn and the names of
three of the trustees ‘erased and withdrawn’ from the ap-
plication their disqualification was removed, and they
were not forbidden to act upon the petition when refiled,
it being then in effect a new application. To so hold
would be a veritable ‘clinging to the bark.’ The disquali-
fication of signers does not ultimately depend on the fact
that their names appeared as petitioners. It is based
upon the fact that they were interested parties, or at
least parties who have prejudged the case, and of this
their signing the petition is conclusive evidence. The
withdrawing of the petition and mechanical erasure of
their names and the refiling of it with other names in
their places did not alter the fact and did not avoid the
principle upon which their disqualification is based.”
We think it must be conceded that the rule above stated
must be applied with full force to this case. In the
former petition the councilman certified (to himself)
that Janssen and Freitag “are men of respectable charac-
ter and standing,” and he ‘“therefore pray(s) that a
license to sell malt, spirituous and vinous liquors during
the municipal year 1908” issue to them. This certificate
and prayer are not in any sense weakened in effect by the
fact that another name is coupled with the present ap-
plicant. He had already decided and certified that Frei-
tag is a proper party to receive the license. What more
or what greater advantage counld any litigant desire, if
untrammeled by conscience, than would be offered in
such a case? In so far as the trier of fact in such a case
would be concerned, the favored litigant would be cer-
tain of the decision, for “the court” would already be
convinced as to the proper solution of the ultimate issues,
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We are not surprised that the attorneys representing the
petitioner should, in their justification, state to the mayor
and council that they had no knowledge of the existence
of the former petition with the name of the councilman
attached until the close of the case, when they, with com-
mendable candor, called for and introduced the petition
in evidence.

It is contended by the appellee that this court is with-
out jurisdiction to entertain this appeal, for the reason
that the statute does not provide for the proceeding. An
unusually able argument was made at the bar of this
court in support of this contention. It is not deemed
necessary for us to enter upon this inquiry at any great
length, for the reasons that ever since the enactment of
what is familiarly termed the “Slocumb Law,” in 1875,
it has been the practice of the court to review such cases.
This has become a part of the jurisprudence of the state,
and it cannot now be departed from. It follows that
the district court erred in its judgment in each of the
cases, and they are severally reversed and the causes re-
manded to that court, with directions to reverse the judg-
ment and decision of the city council, order the licenses
canceled, and that the costs be taxed to the petitioners.

JUDGMENT ACCORDINGLY.

ABRAHAM L. HOOVER ET AL., APPELLEES, V. JAMES M.
DEFFENBAUGH ET AL., APPELLANTS.

Fep FEBRUARY 20, 1909. No, 15,510.

1. Waters: Water RENTALS. The plaintiffs, proprietors of a hotel in
the city of Lincoln, in the year 1898 installed their own water
system to supply their hotel, which had thertofore been con-
nected with the water mains of the city by a service pipe three-
fourths of an inch in diameter, on which the water commissioner
had placed a meter to register the amount of water used. The

I
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city water was thereupon turned off at the curb, but was turned
on from time to time, with the knowledge and consent of the
water commissioner, to enable the plaintiffs to repair their pump,
and in 1901 was not again turned off, but was left in that con-
dition until some time in September, 1904, when in making some
alterations to the hotel the meter was disconnected without plain-
tiffs’ knowledge, and so remained until August 18, 1905. On the
discovery of that fact, the city demanded from the plaintiffs the
payment of what it called a “flat rate,”” based on the number of
taps or faucets in the building from September, 1898, to August
18, 1905, amounting to the sum of $6,203.75, and threatened, in
default of immediate payment of that- amount, to turn off the
city water from their hotel. Held, That such demand was un-
reasonable and unjust, and that the city was not entitled to
enforce the same.

2. : . InguxncrioN. Plaintiffs brought suit to restrain the
city from turning off the water, and offered to pay for the amount
of water actually used and consumed during the time the meter
was so detached. Held, That although the amount of water ac-
tually used during that time was not susceptible of exact measure-
ment, yet it could be approximately obtained by a comparison
of the amount of water used after the meter was replaced, and the
evidence of disinterested witnesses as to its previous use, and
that the amount so found by the district court was reasonable
and just, and upon payment thereof to the defendants the plain-
tiffs were entitled to an order restraining them from cutting off
the city water from their hotel.

APPEAL from the district court for Lancaster couﬁty:
Epwarp P. HOLMES, JUDGE. Affirmed.

John M. Stewart and T. F. A. Williams, for appellants.
Hail, Woods & Pound and Charles 0. Whedon, contra.

BARNES, J.

This is a suit in equity brought in the district court for
Lancaster county by Abraham L. Hoover and Stephen C.
Hoover against the city of Lincoln and its water com-
missioner, J. F. Deffenbaugh, to énjcin them from turn-
ing off the supply of city water from the Lindell Hotel,
and for an accounting of the amount due from the plain-
tiffs to the city of Lincoln for water used from Septem-
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ber, 1904, to the 18th day of August, 1905, which amount
the plaintiffs offered to pay.. The plaintiffs had judgment,
and the defendants have appealed.

The petition sets out, in substance, that the plaintiffs
are the owners and proprietors of the Lindell Hotel; that
prior to December 10, 1907, they obtained their water
supply from the city water main on the M street side of
the hotel; that about that date they put in a water system
of their own, obtaining their water from a well on their
own premises by pumping and piping it through the hotel;
that to provide for a supply of water in emergencies,
in case of accident or injury to the plaintiffs’ plant, they
had their water system connected with the city main by a
pipe three-fourths of an inch in diameter, and the de-
fendants duly installed a meter thereon, as required by
the city ordinance of the city of Lincoln; that, by means
thereof, the water which passed from the city main into
their hotel, and every part thereof, was duly registered
and measured; that in September, 1904, the location of
the pipe connecting the two systems, by reason of certain
improvements then being made in the hotel, had to be
changed, and in so doing, without the knowledge or con-
sent of the plaintiffs, the meter was disconnected by some
person or persons unknown to the plaintiffs, and that
they had no knowledge of that fact until the 18th day of
August, 1905; that all the city water registered down to
the time of the removal of the meter, and which was all
the city water used by the plaintiffs during said period,
amounted at ordinance rates to a sum not exceeding $40;
and that after such removal, and down to August 18,
1905, in case of emergencies or of accident to the pump-
ing machinery in plaintiffs’ water system, their employees
occasionally and without plaintiffs’ knowledge used
small quantities of city water, the exact amount un-
known, but no more was used than in the years 1897 to
1904, when the said meter was in place; that on August
18, 1905, the city water was shut off, a meter was in-
stalled September 1, 1905, and the water was turned on
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again to be used pending a settlement; that plaintiffs
have been and now are ready and willing to pay the city
the full amount due it according to its rates in force
therein for all water taken from said city mains and used
in and about their hotel building down to the said 18th
day of August, 1905; that the city insists that the plain-
tiffs pay a flat rate, regardless of the amount of water
used, based on the number of taps or faucets in the build-
ing from September, 1898, to August 18, 1905, amounting
to the sum of $6,203.75. The petition further alleged that
the defendant Deffenbaugh threatens “and is about to
turn off the city water from plaintiffs’ hotel, and prevent
them from using the same, or getting any benefit or ad-
vantage from or by reason of the system of waterworks
operated by the city for the benefit of all the citizens and
inhabitants thereof’”’; that by reason thereof, in case of
accident or injury to the plaintiffs’ water system, their
hotel would be left wholly without water, and it would
be impossible to operate the same in such case without
the use of city water; that, if plaintiffs are deprived of
such use in case of emergency, they will be put to great
hazard and loss, and their business will be destroyed;
that they will be compelled to close up .their hotel and
cease operating the same, and thereby suffer great and
irreparable loss and injury; that the said defendant
Deffenbaugh on or about the 1st day of March, 1906,
served a notice upon the plaintiffs, demanding that they
pay to him for the said city, the exorbitant and unreason-
able sum of $6,203.75, and that unless such sum was paid
on or before 4 o’clock on the 2d day of March, 1906, he
would turn off the city water and cut their hotel off from
all access thereto; that the plaintiffs are solvent, ready,
and willing to pay any sum reasonably due for city water
actually taken and used in said hotel. The petition con-
cluded with a suitable prayer for relief.

The defendant city and its water commissioner an-
swered plaintiffs’ petition, first, by certain admissions
and special denials, and for affirmative defense to the
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plaintiffs’ action, by way of cross-petition, alleged, in sub-
stance, that on and prior to the 1st day of September,
1898, the plaintiffs’ hotel was connected with the defend-
ant city’s water mains by means of a supply pipe extend-
ing from such water mains in the street into plaintiffs’
building; that the connection of said supply pipe was
constructed so as to be served by means of turning a stop-
cock at the water main in the street; that on the last
named date the defendants, at the request of the plaintiffs,
turned off said stopcock in the street, and disconnected
and, shut off the water from the plaintiffs’ hotel, and the
same was not between said date and the first day of Sep-
tember, 1905, turned on or connected by defendants with
their knowledge and consent; that the plaintiffs without
the knowledge and consent of defendants or any of them,
and with intent to defraud the city of Lincoln, wrongfully
and fraudulently in violation of the ordinance of the city
caused the said stopcock to be turned so as to allow the
water from defendants’ mains to run into the supply and
surface pipe connecting with plaintiffs’ hotel, and thereby
caused their hotel to be supplied with water from defend-
ants’ mains, and by means of said connection caused their
said hotel to be supplied with all of the water used by
plaintiffs in and about their hotel from defendants’ mains
from September 1, 1898, to August 18, 1905, without the
knowledge or consent of the defendants or any of them;
that after the 1st day of September, 1898, and after de-
fendants had disconnected and turned off the water from
the plaintiffs’ hotel, the defendants, having no reason to
believe that plaintiffs were using water from the city
main, made no inspection or reading of the meter through
which such water would properly pass in entering said
hotel; that such meter by means of plaintiffs’ wrongful
and fraudulent manipulation, and by reason of its be-
coming out of repair, failed to register and preserve for
reading the amount of water passing through the supply
pipe connecting the water mains with plaintiffs’ hotel,
and failed to register and preserve for reading the amount
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of water so actually used by plaintiffs; that afterwards,
and on or about the — day of September, 1904, the plain-
tiffs removed the said meter wrongfully and fraudulently,
without the knowledge of the defendants or any of them,
connected their supply pipe direct with the water mains,
and fraudulently and surreptitiously drew all of the water
used in their hotel until cn or about the 18th day of Au-
gust, 1905, when defendauts incidentally discovered the
wrongful and fraudulent connection, and disconnected
the same and turned off said water; that prior to the last
named date defendants had no knowledge and no reason to
believe, and could not by the exercise of reasonable dili-
gence have discovered, plaintiffs’ said wrongful and
fraudulent acts in making the connection with the water
mains and their subsequent use of the water therefrom;
that after the discovery of such wrongful and fraudulent
connection on the 18th day of August, 1905, the plaintiffs
duly installed a meter under the ordinance of the defend-
ant city.
. The defendants also set out the city ordinances in force
from and after the year 1895, defining the powers and
duties of the water commissioner, and prescribing water
rates, together with the rules governing its use. The an-
swer further alleged that there was due from the plain-
tiffs from September 1, 1898, to August 18, 1905, the sum
of $7,035.57; that under the ordinance there was due in
addition to said amount a penalty of 10 per cent. interest,
and 7 per cent. per annum from the time when the same
became due, amounting in the aggregate to $10,000, which
it demanded from the plaintiffs, and prayed that it be
permitted to turn off the water from plaintiffs’ hotel and
sever the connection of said hotel with the city water
mains unless plaintiffs paid that amount. Defendants
also prayed that an account might be taken of the amount
due the defendants under its ordinances on account of
the plaintiffs’ connection with the city water mains, and
“for the water used,” for judgment therefor; that the
34
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judgment be made a lien upon the plaintiffs’ real estate,
and that the injunction prayed for by the plaintiffs’ peti-
tion be denied, and for general equitable relief.

The plaintiffs for reply to defendants’ cross-bill alleged
that on August 23, 1899, they paid to the city the sum of
$3.15, being the full amount then due according to the
meter which the city had installed to measure the amount
of city water used by them in their hotel. They also
averred their willingness to pay for whatever amount of
water was used by them at regular meter rates of 15
cents a thousand gallons as provided by the city ordinance
of 1895, and denied each and every allegation in the an-
swer or cross-petition that was not by their reply ex-
pressly admitted.

Upon a trial of the issues above stated the district
court found, in substance, that the plaintiffs from the 1st
day of September, 1898, to the 1st day of September, 1905,
maintained their own water supply for their hotel, with
the exception of a short time on different occasions when
it was necessary to remove their pump for repairs, and
on a few other occasions when a small amount of water
was used for priming their pump or other purposes; that
the meter on the water connection was, on or about the
1st day of September, 1904, in lowering a floor of one of
the rooms of plaintiffs’ hotel, temporarily removed from
its place; that the same had not been replaced when its
removal was discovered on the 18th day of August, 1905;
that the plaintiffs had no knowledge of the removal of the
meter, and that, if the same was out of repair prior to its
removal, plaintiffs had no knowledge thereof, and were
without fault or negelect on that account; that it was
the duty of the city authorities to inspect their meter and
keep it in repair; that plaintiffs never concealed or at-
tempted to conceal the use of the city water, and at all
times believed that such water as they used was being
registered by the meter placed upon their water connec-
tion ; that they were ready and willing at all times to pay
for any water used at the rate of 15 cents a thousand gal-
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lons for all water consumed by them; that the value of
the city water used by them during the said period
amounted to $180; that on or about the time this suit was
begun defendants threatened to turn off the city water
from the hotel unless plaintiffs would pay the sum of
$6,203.75; that said demand and threatened action was
-unjust, arbitrary and illegal; and thereupon rendered a
decree requiring plaintiffs to pay to the defendants the
sum of $180; that each of the parties should pay their
own costs, and that upon the payment of the sum so
found due to the city the injunction was ordered to be
made perpetual. From that judgment, the defendants, as
above stated, have appealed.

A careful reading of the bill of exceptions satisfies us
that the plaintiffs maintained the allegations of their
petition by clear and convincing evidence. It also ap-
pears that in 1901, at the plaintiffs’ request, the city
water which had been turned off from their hotel in 1898
was turned on again, after notice to the defendants, in
order to enable the plaintiffs to repair their pump; that
it remained in that condition until August 18, 1905; that
up to some time in the month of September, 1904, the
meter theretofore mentioned and installed by the water
commissioner was in place between the water main and
plaintiffs’ water system, so that all of the city water used
by them flowed through the said meter; that without in-
tentional fault on the part of the plaintiffs the meter was
disconnected some time during the month of September,
1904, and remained in that condition until the 18th day
of August, 1905; that from and after the last named date
the meter was again installed, and that plaintiffs did not
and could not obtain any water from the city other than
that registered by said meter at any other time than the
period above stated; that, when the mistake and the ab-
sence of the meter was discovered, plaintiffs offered to
pay for any and all city water used by them, and offered
to adjust the matter and settle with the city therefor on
any fair, reasonable and equitable basis, but said over-














































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































