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Irep C. HAMANN ET AL, APPELLEES, V. NEBRASKA UNDER-

1

-

WRITERS INSURANCE (POMPANY, APPELLANT.
FiLep Ocroper 22 1908. No. 15,232.

. Insurance: ForreiTcres. “Forfeitures are looked upon by the

courts with ill-favor, and will be enforced only when the striet
letter of the contract requires it; and this rule applies with
full force to policies of insurance.” Connecticut Fire Ins. Co. v.
Jeary, 60 Neb. 338.

. Contracts: CoNSTRUCTION: FORFEITUKRES. Where a contract is sus-

ceptible of two constructions, one of which will work a for-
feiture, and the other will not, that construction should be
adopted which will prevent the forfeiture and preserve the
rights of the parties.

. Insurance Policy: CoxsrwierioN. Where it is conditioned in a

policy of insurance “that the assured shall take an inventory
of the stock hereby covered at least once a year during the life
of this policy, and shall keep books of account, correctly de-
tailing all purchases and sales of said stock, and shall keep said
inventory and books securely locked in a fireproof safe, or in
some place secure against fire in another building during the
hours said store is not open for business; and in case of loss
the assured agrees and covenants to produce such books and
inventory, and in the event of failure to produce the same or
any of them on demand, or failure to comply with any one of
the above conditions, this policy shall be null and void, and
no suit or action at law shall be maintained thereon for such
loss”’—held, that the provisions for taking an inventory and
keeping it with the books of account of purchases and sales
should be construed conjointly; that the purpose of the require-
ment to keep the inventory and books of account in a fireproof
safe was to enable the parties to estimate the damage in case
of loss, and the books of account would furnish no aid unac-
companied by the inventory, and therefore there was no default
on the part of the assured in not keeping his books of account
in a fireproof safe until the expiration of the time within
which to take the inventory.

APrrEAL from the district court for Saunders county:

ARTHUR J. Evaxs, JUDGE. Affirmned.

- Halleck F. Rose and TWilmer B. Comstock, for appel-

lant.

John H. Barry, contra,
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REESE, J,

This is an action on an insurance policy issued by the
defendant to the plaintiffs upon a stock of merchandise
consisting of hardware, paints and oils; said policy being .
dated March 30, 1906. The insured property had, lately
before the issuance of the policy, been removed from the
village of Yutan, in Saunders county, to the proposed
village of La Shara, in the same county, some eight miles
away, but which at that time was no more than a station
on a newly constructed railroad. At the time of the re-
moval of the goods, which was about the 1st of February
of the same year, an inventory was taken, and the value
found to be $4,670. The policy was delivered to the assured
some two weeks after its date, and about two weeks there-

~after the building in which the goods were kept, and
which was newly constructed, together with all its con-
tents, was totally destroyed by fire. The inventory and
all books of account were also destroyed, no fire-proof
safe being kept in the store building. Upon notice of the
fire being given to defendant it denied all liability upon
the policy, basing such denial upon the failure of the as-
sured to comply with the conditions and requirements of
what is usually termed “the fire-proof safe clause” con-
tained in the policy. The amount insured by the policy
was $500. The petition was in the usual form. The an-
swer, in addition to its denials, contained two specific de-
fenses, numbered second and third. therein. The third
defense set up the requirements of the policy as to giving
" formal notice and proofs of the loss, and alleged that the
plaintiffs had failed and refused to furnish such proofs,
as by the policy required. As we have said, all liability
under the policy was denied; and, as it is conceded that
such denial constituted a waiver of this defense, no fur-
ther attention need be given to it. The second defense set
out the “fire-proof safe clause” of the policy, and alleged
that plaintiffs had failed and refused to comply with any
of its provisions, and that by the terms of the policy such
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failure absolved defendant from all liability for the loss.
The clause referred to, with a description of the insured
property, is contained in a “sticker” or “rider” pasted in
the policy, and is as follows: “It is expressly warranted
by the assured that the assured shall take an inventory
of the stock hereby covered at least once a year during
the life of this policy, and shall keep books of account,
correctly detailing all purchases and sales of said stock,
and shall keep said inventory and books securely locked
in a fireproof safe, or in some place secure against fire in
-another building during the hours said store is not open
for business; and in case of loss the assured agrees and
- covenants to produce such books and inventory, and in
the event of failure to produce the same or any of them
on demand, or failure to comply with any omne of the
above conditions, this policy shall be null and void, and
no suit or action at law shall be maintained thereon for
such loss.”

It is claimed by defendant that this clause is a promis-
sory warranty, and that it is binding in all its terms;
while plaintiffs insist that the clause has no binding force,
for the reason that they had no notice or knowledge of
its existence, and that the requirement to keep the in-
ventory and books of account in a fireproof safe must be
construed together; that the requirement of the policy
that ‘“the assured shall take an inventory of the stock
hereby covered at least once a year during the life of the
policy” gave to plaintiffs one year in which to take the
inventory, and the policy being of only one year’s dura-
tion, no inventory was required, and until such inventory
was taken the obligation of the clause as to both the in-
ventory and the books of account was suspended. It is
also claimed that the local agent who issued the policy
knew that plaintiffs had no safe at the time of the de-
livery of the policy; that his knowledge was the knowl-
edge of defendant, and therefore the clause requiring a
safe to be kept was not binding on plaintiffs; and that a
compliance with its provisions was waived. As there is

.
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no averment of such waiver presented in the pleadings, it
will not be further noticed. A jury trial was had in the
district court, and after the evidence was closed the court
instructed the jury that neither the second nor third de-
fense pleaded in -the answer would furnish any defense to
the action, and that no attention need be given them. The
jury returned a verdict in favor of plaintiffs for the full
amount of insurance named in the policy. Proper ex-
ceptions were taken to the action of the court. A motion
for a new trial was filed and overruled, and judgment was
rendered upon the verdict. The defendant appeals, and |
assigns the ruling and instruction of the court, together
with the ruling on the motion for a new trial, as error.
We think the whole defense must stand or fall upon the
construction to be given the above copied clause. We are
reminded at the outset that the law does not favor for-
feitures, and that if a writing providing for a forfeiture ix
susceptible of different constructions, one of which will
cnforce the forfeiture, and the other will prevent it, that
construction should be adopted which will preserve rights
and avoid the forfeiture. The law also requires a strict
construction of agreements of forfeiture as against the
party seeking their enforcement. We therefore conclude
that, in so far as this inquiry is concerned, the contention
of defendant that the clause referred to is a warranty is
not material. In Continental Ins. Co. v. Waugh & Son,
60 Neb. 348, it was held that, where it was provided that
the assured should take an itemized inventory of stock on
hand within 30 days of the issuance of the policy, and
that he should keep a set of books of account from date
of inventory, the assured was not required to keep books
of account until the inventory was taken; that the as-
sured had the 30 days in which to take the inventory, and
the loss having occurred within that time there was no
requirement that books should be kept during that time,
and therefore none that a safe should be kept. In Con-
necticut Fire Ins. Co. v. Jeary, 60 Neb. 338, in which there
was a provision in the poliey quite similar to the one now
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under consideration, it was held that the provisions should
be construed conjointly, and that to work a forfeiture
of the policy there must be a failure to perform all the
conditions named, and not any particular one of them.
In Jensen v. Palatine Ins. Co., 81 Neb. 523, under a sim-
ilar clause it was held that the assured had one year in
which to take the inventory, and he could not be said to
be in default before the end of that period, and the fact
that that time would reach the termination of the policy
would make no difference. The policy would not be for-
feited by a failure to take the inventory before the expira-
tion of the year. In Hanover Fire Ins. Co. v. Dole, 20
Ind. App. 333, where there was a similar provision in the
policy of insurance, it is said: “The true meaning of the
clause in question is that when, by the terms of the ap-
plication and policy, an inventory was made of the stock,
books of accounts of purchases and sales should be kept,
so that, by a reference to the inventory and such pur-
chases and sales at any time, the amount of stock on hand
could be ascertained. This was the only purpose of this
provision in the policy. The requirement that an in-
ventory should be taken, and an account of purchases and
sales should be kept, are not provisions independent of
each other, but are to be construed together. The policy
was for a single year, and appellee had until the expira-
tion of that year to make the inventory. He was not re-
quired to make an inventory immediately upon receipt of
the policy, and was required to keep books of accounts of
purchases and sales only from the time of making the in-
ventory”’—citing Forehand v. Niagara Ins. Co., 58 IlL
App. 161, and Citizens Ins. Co. v. Sprague, 8 Ind. App.
275. ' See, also, Parker v. Insurance Co., 143 N. Car. 339.

But it is contended by defendant that the holdings in
the cases above cited cannot be applied to this case, for
the reason that it is stipulated in the clause that a failure
to comply with “any one of the above conditions” shall
render the policy void and work a forfeiture. It is

31
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claimed, and we think with reason, that the language of
the clause should be held to embrace the taking of the in-
ventory and its preservation with the books of accounts of
purchases and sales as one provision. The purpose of the
inventory and books of account is to furnish proof of the
value of the stock in the case of loss. The books of ac-
count of purchases and sales could give little, if any, in-
formation as to such value, unless the value of the stock
as shown by the inventory be used as a basis. Plaintiff
was not in default of taking an inventory at the time of
the loss; and, since books of account could be used for the
purpose named only in connection with the inventory and
based thereon, the lack of them was not material, and
could not, in the absence of an inventory, be of any aid
after loss in fixing the value of the stock. The clause must
be construed as a whole, and, since no obligation to per-
form existed before the loss, no forfeiture occurred.

We therefore conclude that the ruling and instruction
of the district court were correct, and that the judgment
was right.

The judgment of the district court is

ATFFIRMED.

CHAs. E. AULT, APPELLEE, V. NEBRASKA TELEPHONE COM-
PANY, APPELLANT.

FrLep OcroBer 22, 1908. No. 15,287.

1. Master and Servant: INJURY: FELLOW SERVANTS. Two gangs of
workmen were engaged in the construction of a telephone line,
each under a different foreman; the first gang digging the
holes and setting the poles therein, the second gang stringing
the wires on the poles. Held, That the parties employed in
such separate employment were not fellow servants.

: NoTICE: LIABILITY OF MASTER. A telephone com-
pany gave each of its linemen a printed notice setting forth
their duties, and stating, among other things, that “all linemen
and other employees of the company whose duties require them

2.
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to work upon or about poles are especially charged with the
duty of inspecting the implements with which they work, all
poles, cross-arms and wires, and must know that they are safe to
work with or upon, before climbing or going upon such poles
and cross-arms.” Held, That, notwithstanding this notice, the
company in the construction of new lines in which it employed
two gangs of workmen, one known as “groundmen,” who set
the poles, and one known as “linemen,” who strung the wires,
could not escape liability for setting a defective pole, from the
breaking of which a lineman was precipitated to the ground and
injured.

3. Trial: INsTRUCTIONS. A judgment will not be reversed because
of an instruction which, taken by itself, is ambiguous, and which
in one view seems to impose on the master a greater burden
than the law imposes in respect to the character of the tools
and appliances furnished his servant, if such instruction is
qualified by others, so as to make it apparent that the jury
were not misled, and the charge as a whole correctly defines
the law.

APPEAL from the district court for Saunders county:
BeNJAMIN F. Goop, JUDGE. Affirmed.

Greene, Breclenridge & Matters, for appellant.
Glilkeson & Slama and J. M. Galloway, contra.

Durrig, C.

The defendant company was constructing a line of tele-
phone near the town of Yutan, Saunders county, Ne-
braska, in the months of December, 1905, and January,
1906. Two sets of men, known as groundmen and linemen,
were engaged in the construction. The groundmen set the
poles, and the linemen strung the wires. Each gang was
in charge of a foreman who directed the work. The plain-
tiff was a lineman, and was severely injured by the break-
ing of a defective pole, upon which he, together with his
foreman, was engaged in tightening the wires at the end
of the line. They were both near the top of the pole, and
fell a distance of some 14 feet. The defective pole was set
by the groundmen something like a week prior to the ac-
cident. The plaintiff recovered judgment, and the de-
fendant has appealed.
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A short time after entering defendant’s employment,
the plaintiff signed and acknowledged receipt of a printed
direction and notice to employees of the defendant com-
pany, a copy of which reads as follows: “To all linemen,
trouble inspectors, and all other employees whose duties
require them to work upon or about poles: The duties of
a lineman are, among other things, to test and inspect
poles; reset old poles; set new poles; rebuild old pole
lines; climb poles; paint poles; gain poles 5 Cross-arm
poles; take down old wires; string new wires; pull slack;
knock out crosses; trim trees; straighten up cross-arms
on poles that have been pulled out of shape; replace de-
fective cross-arms with new ones; string and hang cables;
put up guy wires; set and reset guy stubs; and in fact do
everything necessary to keep pole lines, cross-arms, wires,
exchange cables and subscribers’ wires in perfectly safe
condition and working order. All linemen and other eni-
ployees of the company whose duties require them to work
upon or ahout poles are especially charged with the duty
of inspecting the implements with which they work, all
poles, cross-arms, and wires, and must know that they are
safe to work with or upon, before climbing or going upon
such poles and cross-arms. The company does not employ
other persons to make such inspection, but relies upon its
linemen and such other employees to make such inspec-
tion themselves at the time, and to know that the poles,
cross-arms and wires are safe for them to work upon.
They must be constantly on the lookout for trouble, and
- at once, upon discovery, report to the manager or foreman
(in writing) any trouble or defect on lines or poles that
they cannot at once repair. As the occupation is a more
or less hazardous one, those engaged in that line of work
must at all times be on their guard and careful for their
own safety, as well as the safety of those engaged in work-
ing with them, and of the general public. In exchanges
where only one lineman is employed, the lineman is the
foreman, and must report to the exchange manager in
writing any weak or defective wires or poles which he does
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not immediately repair. Each manager is required to
keep a copy of this rule and notice posted in a conspicu-
ous place in his office. Omaha, Nebraska, September 1st,
A. D. 1903. C. E. Yost, President. I acknowledge that
I have received and read a copy of the foregoing this 6th
day of December, A. D. 1905. C. E. Ault.” Defendant
introduced the above copied paper in evidence, and insists
that one of the duties of the plaintiff was to inspect all
poles on which he was required to work, and that this, if
it did not relieve the company of all liability for damages
suffered by the plaintiff from the breaking of a defective
pole, should be considered in determining whether he was
negligent in failing to discover its defective condition.
The defendant’s contention may be best understood by «
quotation from its brief: “In this case the contract be-
tween the parties with respect to the duties of the service
in which the plaintiff was engaged for the defendant was
wholly disregarded. It was treated even as unworthy of
consideration as evidence. The injury to plaintiff was
received while he was engaged in the work that he was
liired to do, and resulted from a risk which he had assumed
as a matter of express contract, for when he made the writ-
ten application, and received a motice of the company’s
rules on the 6th day of December, it was optional with him
to remain or not upon the terms which were thus imposed
upon him, and by continuing in the service thereafter the
rules of the company, which he acknowledged he received
and with which he was familiar, became the very essence
of his contract of employment. If this is not so, then it is
wholly impossible for an employer to fix the terms upon
which he will employ his servants.” YWhether the master
may impose upon his servant duties and obligations not in
line of his employment, and relieve himself from liability
for negligence in furnishing reasonably safe appliances for
use by the servant, is not a question of grave doubt. That
he cannot by a direct contract to that effect escape liabil-
ity for negligence is well settled; such contracts being
against public policy. The state has an interest in the
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lives and healthy vigor of its citizens, which it will not
allow the master to endanger by contracting against lia-
bility for his negligently endangering them.

In Consolidated Coal Co. v. Lundak, 196 TIl. 594, the
company posted notices to the effect that persons accept-
ing employment did so with full notice that the danger
from falling roofs was ome of the usual risks ; that the
mansger does not assume that the place where the em-
ployee is ordered is mnot dangerous, but every place is
dangerous, and the duty of ascertaining and avoiding the
danger is on the employee; that no employee is authorized
to run any risks or in relying on the timbermen ; that the
company by employing timbermen does not agree to
secure the roof. It was held that such notices were not
rules which should govern all persons working in the
mine, but were attempts to make laws under the guise of
rules, and, in so far as operating as a contract against the
operator’s negligence, was void, as against public policy.
So in O’Neil v. Lake Superior Iron Co., 63 Mich. 690, it
was held that posted notices reciting that the business is
hazardous and that “all employees assume their own risks
of accidents or illness, from whatever cause” would not
exempt the employer from liability to his employees. In
Missouri, K. & T. R. Co. v. Wood, 85 S. W. (Tex. Civ.
App.) 879, a contract between a railroad company and a
brakeman requiring the latter “not to attempt to couple
or uncouple a car unless he knows the coupling is in a
proper condition,” is an attempt to impose upon the serv-
ant a duty which the law imposes on the master; that he
is to see that the implements furnished are in a reason-
ably safe state of repair, and such contract was held no
defense to an action to recover for injury caused by a de-
fective coupling.

In the case we are considering, the evidence is clear
that the defective pole which caused the accident was set
a week or two prior to the plaintiff’s injury. It is also
established that the foreman in charge of the linemen had
ascended the pole and was engaged in tightening the
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wires, and that he called upon the plaintiff to come up
and assist him. Under these circumstances, the plaintiff
had a right to assume that the master, or those engaged
by him in setting the poles, had used reasonable care and
diligence in the selection of such poles as would not en-
danger those who were afterwards required to work on
or about them in the construction of the line. It is prob-
able that after a line is once constructed that the linemen
employed by the company have the best opportunity of
inspecting and discovering any defects caused by decay,
storms or accidents, and it may not be unreasonable to im-
pose upon them the duty of inspection to discover such de-
fects or want of repair as time and weather conditions may
work on the line; but we know of no rule of law which
will allow the master by coutract or otherwise to relieve
himself from liability for negligently allowing a danger
ous condition to be created by one set of employees en-
gaged in one employment, and this dangerous condition
imposed upon another set of employees engaged in a dif-
ferent employment. The court did not err in refusing the
first instruction asked by the defendant to the effect that
the defendant would not be liable, if the evidence disclosed
that the nature of the work or the contract of employ-
ment made it the duty of the plaintiff to make inspection
and discover defects, if a reasonable inspection would
have discovered that the pole in question was unfit for
nse. ' ’

The fifth instruction of the court, relating to the duty
of the master in furnishing his servant with tools and ap-
pliances and a place to perform his work, is in the follow-
ing language: “It is the duty of the master to provide his
servant with a reasonably safe working place, and with
reasonably safe tools and appliances with which to work,
and if he fails in this regard and the servant is injured in
consequence of the negligence of his master to so provide
for his servant, and the servant, without fault on his part,
sustains injuries in consequence of such failure, then the
master is liable for such injury.” We cannot approve the
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language of this instruction; at best, it is ambiguous and,
- if standing alone, liable to mislead. If the jurors under-
stood the court by the use of the word “negligence” found
hetween the words “the” and “of” in said instruction to
mean the neglect or failure of the master to furnish safe
tools and appliances, then they were given a wrong im-
pression of the liability imposed upon the master by the
law; but, if they understood that the court by the use of
the word “negligence” meant a negligent failure on the
master’s part to cause proper inspection of the tools and
appliances furnished and to use reasonable care in that
respect, then the instruction contains a correct exposition
of the law and they were not misled. In view of what
the court told the jury in other instructions, it is wholly
improbable that the jury were misled or could under-
stand that liability would be cast upon the defendant, un-
less it was established that it failed to use ordinary care
in providing a reasonably safe working place and reason-
ably safe appliances for its employees. In stating the
case to the jury, the court told them that the charge
against the defendant was that it “negligently and care-
lessly caused to be set in the ground a pole which was de-
fective and unfit for use.” And in its third instruction
the jury were told: “In order to recover in this action,
the plaintiff must prove by a preponderance of the evi-
dence the following material facts: First, that the de-
fendant negligently set a telephone pole which it knew or
ought to have known to be defective and unfit for use;
* * * third, that such injuries were sustained by the
plaintiff in consequence of the defendant’s negligence in
setting said defective telephone pole and commanding the
plaintiff to work thereon.” The fourth instruction defines
negligence in the following language: “The jury are in-
structed that negligence may consist in either failing to
do what, under the circumstances, a reasonable and pru-
dent man would ordinarily have done or in doing what a
reasonable and prudent man would not have done.” A
part of the eighth instruction is in the following lan-
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guage: “In going about and performing his work the
plaintiff had the right to assume that the defendant had
exercised reasonable care to furnish him a reasonably
safe working place, and he was not required to suspect
that the defendant had been guilty of negligence, or
to make such investigation or inspection as would be
prompted only by the suspicion that the defendant had
omitted to perform its duty.” In the eleventh instruction
it is said: “If the jury believe from the evidence that the
defendant company negligently set a defective pole, which
it knew or, by the exercise of reasonable care, ought to
have known to be defective and unfit for use, * * *
and the plaintiff sustained injuries in consequence of the
negligence of the defendant company, as by plaintiff al-
leged, and without negligence or fault of plaintiff, then
plaintiff should recover.” Tle instructions taken all to-
gether plainly inform the jury that the charge against the
defendant was that it negligently set a defective pole, and
that this charge could not be sustained unless the evi-
dence established a failure on the part of the defendant to
use ordinary care in selecting such poles as were reason-
ably safe for use.

A careful consideration of the whole record, not only
by the commission, but by the court, convinces us that no
reversible error was committed by the trial court, and
that its judgment ought to be affirmed. We so recom-
mend.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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GEORGE E. BONE, APPELLEE, V. CHARLES B. JAMES,
APPELLANT.

FiLep OcrtoBer 22,1908, No. 15,317.

Easements: LICENSE: PRESCRIPTION. The defendant and a former
owner of a farm used a private road over and across land owned
by the plaintiff, in order to reach said farm. Such use com-
menced in 1884, and continued without interruption up to about
the time this action was commenced, in December, 1906. De-
fendant claimed a right of way over the plaintif®’s land ac-
quired by prescription, and refused to shut the gates maintained

, at the north and south boundaries of the plaintiff's land where
the roadway entered the plaintifi’s premises; whereupon the
plaintiff replaced the gates with a permanent fence, which the
defendant tore down and destroyed. The action is injunction
to prevent the trespass. The evidence discloses that the use
of this roadway was commenced by permission or license of
the plaintiff, and so continued up to a short time prior to the
commencement of this action, when the defendant first asserted
a right to the roadway by prescription. Held, That use of the
roadway under a naked license from the plaintiff could not ripen
into a prescriptive right, however long continued.

APPEAL from the district court for Otoe county: PAUL
JESSEN, JUDGE. Affirmed.

I. L. Albert and John C. Watson, for appellant,

D, W. Livingston, contra.

Durrig, C.

The plaintiff and appellee is the owner of the west half
of the northeast quarter of section 4, and the east half of
the northeast quarter of section 5, in township 8, of range
14, Otoe county, Nebraska. The defendant and appellant
is the owner of adjoining land on the north. Plaintiff’s
land had been inclosed with a fence for 20 years or more
prior to the commencement of this action. Defendant
purchased his land from one Meredith some three or four
years ago. Prior to the purchase Meredith occupied the
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land, and, as we understand the record, obtained access
thereto by traveling north on the section line, or practi-
cally on that line, from the south boundary of plaintiff’s
land to its northern boundary. At a later date the
plaintiff planted an orchard on the east side of the east
half of the northeast quarter of section 5, the south line
of the orchard being located some distance south of the
half way point between the north and south boundaries of
his land, and Meredith then traveled from the south bound-
ary of plaintiff’'s land along the section line until the
orchard was reached, when the road or lane was deflected
to the west along the south line of the orchard, and then
almost due north to the north line of plaintiff’s land.
When Meredith first commenced to use this way to his
land, bars were maintained at the north and south en-
trance, and these bars were afterwards replaced by gates
which were kept closed whenever plaintiff’s cattle were
allowed to run in his fields. It is not claimed that the
road in question is a public highway, but it is insisted
that defendant has acquired an easement therein by pre-
scription. Some time in the fall or winter of 1906 the de-
fendant refused to close the gates at the north and south
end of this traveled way, and, upon such refusal, the
plaintiff erected a fence across the gateway at the north
line of his land, which on one or more occasions was taken
down by the defendant, who insisted that he had a right
of way over the plaintiff’s land which should be open to
him at all times, and thereupon the plaintiff brought this
action to enjoin the defendant from trespassing upon his
premises. The district court upon the final hearing of the
case entered a decree making the injunction perpetual,
from which decree the defendant has appealed.

The law is well settled that the burden is upon the
party claiming an easement on the land of another “to
prove the facts essential to the acquisition of a prescrip-
tive title; but proof of an uninterrupted use for the neces-
sary period without evidence to explain how it began
raises a presumption that it was adverse and under a
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claim of right, and the burden is upon the owner of the
land, if he relies on such a defense, to show that it was by
virtue of some license, indulgence, or agreement incon-
sistent with the right claimed.” 14 Cyc. 1196, and au-
thorities there cited. Meredith testified that he moved
onto the land now owned by the defendant in 1884, and
that the read or way has been in use since that date. If
this way was used by the plaintiff and his grantor under
a claim of right, it is clear that such use has continued
for a time sufficient to establish an easement by prescrip-
tion; but, if the use of this way was commenced and con-
tinued by license or permission had from the plaintiff,
then no right by prescription could be acquired, however
long such use was continued. It is important, therefore,
to determine whether the use of this way over the plain-
tiff’s land was under a claim of right and adverse to
Bone’s ownership of the land, or whether it was by license
or permission obtained from him.

The only evidence upon that question was given by the
plaintiff and by Meredith. Being asked to explain how
Meredith came to go across the land, the plaintiff said:
«Mp. Meredith had some land right north of me and he
liad some timber on it, and he had to go out and around
Mrs. Hibbard’s, and he asked me if I would mind his go-
ing through the place to get his timber, and I said ‘No,’
and I let him go through. I let him go either way he was
a mind to. The fact of the business is that they was com-
ing by the front of my house too much in the winter time.
When it was a very bad snow, I would let him come up in
front of the house, and then I got in my fence a little
way in order to let him have more room. He said if I would
take down a short piece of my fence and let him go
through, it would be better, and I did it. They couldn’t
get around Mr. Rouse’s place there. If it was blocked up
down there, I let them go up in front of the house.” Mr.
Meredith testified that he first commenced using the road
in 1884, and that, it being so long ago, he does not remem-
ber any conversation which he had with the plaintiff
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about it. He further testified that, when a change was
made in the road, he broached the matter of a change,
and the plaintiff made no objection to it. On cross-exam-
ination he was asked the following question: “And you
used it by permission of Mr. Bone? Answer. Yes, of
course, it went through his land.” He further testified
that he did some work upon the road, and, being asked if
the work which he did was not for the use of it, he re-
plied: “Just for the benefit of it.” Relating to the gates
at the north and south end of the road, Meredith testified
that he first used bars, and that the gates were put in as
they were handier, that no one requested him to keep the
gates closed, but that he always closed them when plain-
tiff had stock in his fields, as he knew they should be kept
closed to confine the stock.

It is quite apparent from the whole testimony that the
use of this road or way was commenced and continued by
Meredith under license or permission from the plaintiff,
and that no claim of right was ever asserted until made
by the defendant a short time prior to commencement of
this action. As stated in Atchison, T. & 8. F. R. Co. ».
Conlon, 62 Kan, 416, 53 L. R. A. 781: “Mere use under a
naked license, however long continued, cannot ripen into
a prescriptive right.” In that case the railroad company
constructed a crossing over its tracks and ties, and put
gates in its fences for the benefit of the party owning land
on both sides of the right of way, and this crossing was
used by such owner for more than 15 years, during all of
which time the railroad company maintained said cross-
ing and gates. Under these circumstances, the supreme
court of Kansas held that the landowner was a mere li-
censee, and could not, by the use of the crossing for the
time stated, obtain a prescriptive right to the same.

The record as a whole makes it clear that the decree of
the district court was right, and we recommend an affirm-
ance of its judgment. '

EppERsON and Goon, CC., concur,
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Christen v. Schreiner.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

RUDOLPH CHRISTEN, APPELLEE, V. WILLIAM SCHREINER,
APPELLANT.

Fmep OcroBer 22, 1908. No. 15,318.

Appeal: VerpIicT: EVIDENCE. When the verdict returned by the jury
{s the only one justified by the evidence, alleged error in the
instructions of the court will not be considered.

APPEAL from the district court for Otoe county: PAUL
JESSEN, JUDGE. Affirmed.

John C. Watson and A. P. Moran, for appellant.
Roddy & Bischof, contra.

DurrIE, C.

Christen, as the next friend of Richard Kussel, a
minor, brought this action against the defendant to re-
cover a balance due for work and labor performed. The

»defense alleged in the answer was payment of all sums
due the plaintiff except $2.50, for which, together with the
costs, defendant offered to confess judgment. The jury
found for the plaintiff in the sum of $81.95, and, judgment
being entered on the verdict, defendant has appealed.

It is claimed that the verdict of the jury is not sustained
by the evidence, and is contrary to the evidence. It ap-
pears from the evidence of two witnesses that the account
sued on was left in the hands of a firm of attorneys for
collection, and, in response to a notice sent by the attor-
neys, the defendant called at their office, admitted the



VoL. 82] SEPTEMBER TERM, 1908. 447

Christen v. Schreiner.

correctness of the account after a small credit which he
claimed had been allowed thereon, paid the attorneys $20
on the account, and promised to pay the remainder within
a short time. This was ample evidence to support the
finding of the jury.

Again, the defendant himself testified that Kussel
worked for him seven months at the agreed price of $18 a
month. The only payments to which he testifies amount
to $74.75, leaving, according to his own statement, a sum
exceeding $50 still due the plaintiff. The defendant, his
wife, and another party testified to a settlement made with
Kussel about the time his services ended, and that it was
agreed between them that there was then due Kussel the
sum of $22.50. At the time of the setilement Kussel was
a minor, and the court instructed that Kussel was not
bound by a settlement, in case the jury found that a
larger sum than $22.50 was due him at the time of the al-
leged settlement. To this instruction the defendant ex-
cepted, and now assigns error thereon. It is a general
rule that minors are not bound by their general contracts,
and especially by their executory contracts. This settle-
ment, had it taken place between parties of full age,
would be set aside upon a showing of fraud or mistake; it
being only prima facie evidence of the correctness of the
account between the parties. The defendant did not plead
this settlement in his answer, the only defense alleged
therein being payment of the amount due, except $2.50,
for which an offer to confess judgment was made. That
the settlement, if made, was not binding upon the plain-
tiff is established by defendant’s own evidence, as it
clearly appears therefrom that more than $50 was due
Kussel for his work at the time. Under these circum-
stances, it is not necessary to discuss this instruction.
The verdict returned by the jury is fully sustained by the
evidence, and we recommend an affirmance of the judg-
ment.

ErpgrsoN and Goop, CC., concur.
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In re Adamek.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

IN RE JOSEPH ADAMEK.

A. M. MUTTER ET AL., APPELLANTS, V. A. M. DANIELS,

MAYOR, ET AL., APPELLEEES.

FirLep OcToBER 22, 1908. No. 15,276.

1. Intoxicating Liquors: LICENsE: APPEAL. Under the act of 1905

(laws 1905, ch. 174; code, secs. 675-675d), providing for appeals
to the supreme court, the final order of a district court rendered
upon appeal from an order of the city council granting a license
to sell intoxicating liquors is reviewable in the supreme court
on appeal. .

SALOONS: REGULATION: LIABILITY OoF EMPLOYEE. A bar-
tender or employee of a licensed saloon-keeper does mnot violate
section 7179, Ann. St. 1907, making it a criminal offense for a
vendor of intoxicating liquors to keep the windows and doors
of his saloon obstructed by screens, blinds, ete., where such
bartender or employee has had nothing whatever to do with the
placing or maintaining of such screens, blinds, etec.

: SALES To DRUNKARDS. It is a violation of the ligquor laws
of this state for a bartender or employee of a licensed liquor
dealer to sell intoxicating liquor to an habitual drunkard.

. REFUSAL oF LICENSE. It is the duty of a licensing board
to refuse a license if the evidence establishes that the applicant,
during the past year, while employed as a bartender, sold in-
toxicating liquors to an habitual drunkard.

AprprEAL from the district court for Valley county:
JaMEes N. Pavr, JUDGE. Reverscd.

A. @. Wolfenbarger and R. L. Staple, for appellants.

Clements Bros. and A. Norman, contra.

EPPERSON, C.

Joseph Adamek applied to the mayor and council of
the city of Ord for a license to vend intoxicating liquors
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in said city for the municipal year 1907. A. M. Mutter
and others remonstrated against the issuance of a license,
and, among other things, charged in the remonstrance
that the applicant for himself, and as bartender and serv-
ant of W. F. Adamek, within the space of one year, had
been guilty of allowing and permitting the windows and
doors of the saloon in which he was employed and doing
business to be obstructed with blinds, screens and other
devices, so as to obstruct and prevent a view from the
street into the saloon; that said applicant for himself,
and as bartender for the said W. F. Adamek, had been
guilty of selling intoxicating liquors on the 2d day of
April, 1907, that being the day of the general municipal
election held within the e¢ity of Ord; and that said appli-
cant had, within the space of omne year, been guilty of
selling intoxicating liquors to habitual drunkards. A
hearing was had before the city council, resulting in the
overruling of the remonstrance and granting of the license
as prayed. The remonstrators appealed to the district
court, where the action of the city council was sustained,
- and the remonstrators have appealed to this court.

We are confronted, on the threshold of this case, with
the question as to whether or not this court by appeal can
review the judgment of the district court. Thé appellees
contend that cases of this character are not appealable,
and may only be brought here by petition in error. In
Halverstadt v. Berger, 72 Neb. 462, it was held that a
final order by a district court, rendered upon appeal from
an order of a village board granting or refusing a license
to sell intoxicating liquors, is not reviewable on appeal in
this court. Appellants, however, contend that this ruling
is no longer applicable, in view of the statutory change in
procedure in which cases are reviewed in this court. The
effect of the former decision was that the case could only
be reviewed under section 582 of the code, as it then ex-
isted. In 1905 the legislature passed an act to provide for
appeals to the supreme court in all cases, except criminal

32
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cases, and repcaled certain sections of the code as then
existing. Section 1 of that act provides in part as fol-
lows: “The proceedings to obtain a reversal, vacation or
modification of judgments and decrees rendered or final
orders made by the district court, except judgments and
sentences upon conviction for felonies and misdemeanors
under the criminal code of this state, shall be by filing in
the supreme court a transcript * * * within six months
from the rendition of such judgment or decree or the mak-
ing of such final order.” Code, sec. 675. The following
section provides that the party seeking the reversal, vaca-
tion or modification of the judgment, decree or final or-
der shall be designated as appellant, and the adverse
party the appellee. It seems clear that these provisions
of the statute are applicable to cases of this character,
and that such cases are now reviewable in this court on
appeal.

It is unnecessary to determine whether or not a city
election is a general election within the meaning of sec-
tion 7164, Ann. St. 1907, as the judgment must be re-
versed for other reasons. And, again, the evidence of the
sale made on election day is not clear and convincing, and
not such as would call for a reversal of the judgment.
The saloon was open on election day, but this is not for-
bidden. No witness testified that applicant sold intoxi-
cating drinks that day. One witness, who observed him
from without the saloon, testified relative to a drink sold
by applicant, in substance, that from all appearances, and
from what he knew about beer, it was beer. It was not
shown that the witness was sufficiently familiar with in-
. toxicants to make him a good witness on this point, and
his testimony in this regard must be taken as mere ex-
pressions of opinion.

The record discloses that during the previous year the
applicant was employed as a bartender in the saloon of a
liquor licensee, his brother, W. F. Adamek, in the city of
Ord, and that he, in his employer’s place of business, sold
intoxicating liquors to an habitual drunkard, and that in
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the saloon where applicant was employed screens had
been kept and maintained in such a manner as to obstruct
the view into the saloon. Remonstrators contend that
the city council, under the evidence adduced, had no dis-
cretion in the matter, and was by law required to refuse
the license. Section T152, Ann. St. 1907, requires the
licensing board to refuse to grant a license if it shall be
satisfactorily proved that the applicant has been guilty of
the violation of any of the provisions of the act within
the space of one year. But the applicant contends that
the provisions of the liquor license act do not require an
employee to see that the doors and windows of the saloon
are kept free from screens or other obstructions, and that
the sale of intoxicating liquor to an habitual drunkard by
the employee of a licensee does not violate uny of the pro-
visions of the act. Section 7179, Ann. St. 1907, makes it
a criminal offense for a vendor of intoxicating liquors to
" keep the windows and doors of his place of business ob-
structed by screens, blinds or other articles. It does not
appear from the evidence that applicant while a bartender
placed or caused to be placed any screens or obstructions,
or that he had anything to do with placing or maintain-
ing them. We do not think it can be said that any em-
ployee of a saloon-keeper, who works in or around a
saloon, can be said to be guilty of a violation of this sec-
tion of the statute by reason of the fact that screens are
maintained there in violation of the law. If a bartender
or enployee of a licensed saloon-keeper may be guilty of
a violation of this section at all, it would be necessary
that such a bartender or employee should actively partici-
pate in placing or maintaining, or causing to be placed or
maintained, the sereens or other obstructions. We are of
the opinion that under the evidence the council was not
divested of discretion to grant a license because of the
fact that screens were maintained in violation of law in
the saloon where applicant worked as bartender.

Section T159 reads as follows: “Every person so
licensed who shall sell any intoxicating liquor to any In-



452 NEBRASKA REPORTS. [VoL. 82

In re Adamek,

dian, insane person, or idiot, or habitual drunkard shall
forfeit and pay for each offense the sum of fifty dollars.”
This section provides a penalty for the violation thereof
by the licensee. It provides no penalty for a sale to one
in the prohibited classes by an employee of a licensee, but
it does not necessarily follow that an employee can seli
intoxicating liquors to an habitual drunkard or to any
one in the prohibited classes without violating the act.
Section 7161 makes it a misdemeanor for any person to
cell intoxicating liquor without first having obtained a
license as provided. Thus we see that by the act it is
made unlawful for any person whomsoever to sell intoxi-
cating liquors to an habitual drunkard. It would indeed
be unfortunate if our statutes permit the employee of a
licensee to sell intoxicating liquors to Indians, insane par-
sons, idiots and habitual drunkards. The mere fact that
the act nowhere provides a penalty specially applicable
to employees does not make the act of selling to such per-
sons a legal one. It is contrary, not only to the spirit, but
the letter, of the law. An employee cannot hide behind
the license of his employer by doing an act which his em-
ployer was not authorized to do. There are numerous
decisions to the effect that in criminal prosecutions, under
statutes similar to section 7159, supre, it must be shown
that the accused was a licensed liquor dealer. Those de-
cisions, so far as we have been able to observe, are right,
but they are not applicable to the case at bar. In order
that a licensing board is required to refuse an application
for license, it is unnecessary that they should find that the
applicant has violated a penal statute which may be found
within the provisions of the act, but it is sufficient if the
evidence discloses that the applicant has violated any of
the provisions of the act, although a penalty may not be
imposed. The pertinent inquiry is not whether the ap-
plicant could have been punished criminally for the act
relied upon by the remonstrators, but rather is: Was the
act a violation of the liquor law? A violation of a law is
the doing of some act which the law forbids. A bartender
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cannot legally make a sale which his employer was for-
bidden to make.

We therefore recommend that the judgment of the dis-
trict court be reversed. Time has canceled the license
illegally issued. ,

DurriB and Goop, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

REVERSED.

JOSEPH THROENER ET AL., APPELLANTS, V. BOARD OF SUPEK-
VISORS OF CUMING COUNTY ET AL., APPELLEES,

Firep OcroBEr 22, 1908. No. 15,321,

1. Highways: HESTABLISHMENT: INJUNCTION. A court of equity will
not restrain the county board from considering or approving a
petition for the establishment of a public road on the alleged
grounds that public necessity does not r~quire the road, or that
the public would be best served by the establishment of roads
upon section linesg in the vicinity of the proposed road.

2. : : . A landowner is furnished an adequate
remedy at law to recover damages for the taking of his property
for a public use.

:- Powers or CoUNTY BoArD. A decision of a county board
rejecting a petition for the establishment cf a public road will
not bar interested. parties from later filing another petition
therefor.

: REEsSTABLISHMENT. The public cannot be deprived of its
right to have a proposed public highway established because the
officers have been negligent in not preserving omne previously
established along the same route.

The fact that there are no funds available to pay
damages and no tax levied therefor will not justify a court of
equity In restraining a county board from considering and ap-
proving a petition for the establishing of a public road.

4.

5.

APPEAL from the district court for Cuming county:
Guy T. GRAVES, JUDGE. Affirmed.
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T. M. Franse and J. C. Elliott, for appellants.
M. McLaughlin and P. M. Moodie, contra.

EPpPERsox, C.

Plaintiffs, who are the joint owners of a stock farm of
240 acres in Cuming county, filed their petition in the dis-
trict court for an injunction against the board of super-
visors to restrain said board from establishing a public
road through their land, and from passing upon a petition
for the establishment thereof. Other parties were made
defendants but, as it is not alleged that they are threaten-
ing plaintiff with any wrong, no further mention of them
will be made. The facts pleaded upon which plaintiffs
assert their right to an injunction may be substantially
stated as follows: Numerous petitions for the establish-
ment of said proposed road have been heretofore filed, and
during the last fifteen years at least five petitions therefor
have been rejected by the board on the ground that public
necessity did not require the road. That the order of the
county board refusing to establish said road is res judi-
cata. That the filing of numerous petitions for the estab-
lishment of such road has made the plaintitfs’ opposition
hereto burdensome and vexatious. That the county board
has four times exercised the right of eminent domain in
taking the lands of the plaintiffs for public roads, and
have established three public roads parallel with the one
now proposed, and have thereby exhausted their right
under the law to take any portion of said lands. That
the roads heretofore established were permitted to wash
away and become useless through the negligence of the
county board and the road overseers in not protecting
them. That said proposed road is not necessary to the
public convenience, for the reason that the opening of cer-
tain section lines described in the petition would be ample

“nd sufficient. That the proposed road would cut the
most valuable of plaintiffs’ land diagonally in two, and
destroy running water, rendering the land almost value-
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less, and damaging the same to the extent of at least
$3,000. There are no road funds in the county or town-
ship treasuries, nor is there any levy of taxes or other pro-
visions made by the said township board or the board of
supervisors for the payment of damages. Plaintiffs failed
to allege the absence of any jurisdictional facts necessary
to invest the county board with jurisdiction to consider
the application for the road. Demurrers to the petition
were sustained, and judgment of dismissal entered, from
which the plaintiffs appeal.

July 1, 1905, the application for the public road was
filed, and, as it is alleged in the petition, the board ap-
pointed a committee of three to view said proposed road
according to the provisions of chapter 123, laws 1905.
Said committee made a majority and a minority report
upon which no action was taken by the board, but, upon
the filing of the same, the notice required by law was pub-
lished. The fact that no action was taken upon the re-
ports of the committee we consider immaterial. We find
nothing in the statutes requiring the board to act upon
the report of the committee appointed to consider the
necessity of the road prior to the notice to interested par-
ties to file remonstrances or claims for damages. This
court cannot by injunction control the action of the
county board on the ground that public necessity does not
require the establishment of the proposed road, or that
the public would be better served by the establishing of
roads upon section lines in the vicinity of the proposed
road. In Howard v. Board of Supervisors, 54 Neb, 443,
it was held: “The propriety or necessity of opening and
working a section line road is committed to the discretion
of the county board, and its decision is not subject to re-
view.” Imn Otto v. Conroy, 76 Neb. 517, it was held that
the action of the county board in their decision of the ex-
pediency of establishing a public road was not subject to
judicial review. Although both cases cited apply the rule
to public roads established upon section lines, the rule is
equally applicable to any proposed road, and the courts
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have no more right to interfere by injunction than by an
appeal from the decision of the county board.

As to plaintiffs’ complaint that the establishment of the
road would be of considerable damage, we are equally
helpless. The statutes provide an adequate remedy for
the recovery of all damages which an owner of real estate
sustains by the condemnation of his land for public use.
It appears that the plaintiffs have been considerably an-
noyed heretofore upon numerous occasions wherein it was
sought to establish the road now proposed, and that upon
former occasions the county board has refused to estab-
lish the road on the ground that public necessity did not
require it. We have looked in vain for authority holding
that such a decision by an administrative body should be
considered an adjudication to such an extent that inter-
ested citizens competent to petition would be barred from
subsequently filing a similar petition asking for the estab-
lishment of the road. Public interests are constantly
changing, and it is quite apparent that a public road
might not be necessary at one time, but become so later,
and it is for the county board to decide whether or not
conditions have changed. The legislature has placed no
restriction upon the number of petitions which may be
filed for the establishment of a public road.

Neither do we consider the allegation regarding the
former establishment of public roads paralleling the pro-
posed road sufficient ground for the issuance of an in-
junction, especially in this case wherein it appears that.
the formerly established roads have become useless. Tt
is alleged that they were rendered useless through the
negligence of the county board and the road overseers.
The negligence of these officers should not be permitted
to stand in the way of further condemnation proceedings.
The county board and the road overseers have no personal
interest in the road. The public is the beneficiary, and,
if entitled to the same, should have it established, al-
though former officers were derelict in their duties in
their failure to maintain previously established roads.
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The fact that there are no road funds available to pay
damages nor taxes levied for such purpose is not sufficient
to justify an injunction restraining the county board
from considering or allowing the application for the es-
tablishment of a road. It is quite true that the constitu-
tion will not permit the taking of property for public
purposes without just compensation therefor, and, where
property is taken for a public road, the funds must be in
existence or taxes levied therefor before the property may
be taken. Such has been the decision in many cases by
this court. See Hodges v. Board of Supervisors, 49 Neb.
666, and cases cited. But an appropriation of the prop-
erty is not affected by the decision of the county board
that the road should be established. Indeed, it would be
difficult in many instances for the proper officers to pro-
vide the necessary funds until the amount be first ascer-
tained by the assessment of damages. Neither the con-
stitution nor the statutes prohibit the consideration of
such a petition by the board when there are no funds
available or provided for. If the defendants in this case
or other officers hereafter undertake to appropriate the
plaintiff’s property without first having provided funds to
pay him whatever damages may be awarded, he will then
have time to protect his interests. But, until an appro-
priation of the property is actually threatened, he cannot
apply to a court of equity in contemplation that the offi-
cers will do him an injury. _

The petition does not contain facts sufficient to entitle
the plaintiffs to the relief sought, and we recommend that
the judgment of the district court be affirmed.

Durrik and Goop, CC., concur.

By the Court: For reasons stated in the foregoing obin-

ion, the judgment of the district court is
AFFIRMED,
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THOMAS B. ROBERTS, APPELLEE, V. FRANK THOMPSON ET
AL., APPELLANTS.

FrLeEp OcToBER 22, 1908. No. 15,732,

1. County Board: Powgrrs: INJUNCTION. Except as otherwise pro-
vided, the statutes confer upon countiy boards the duty of looking
after the business and property of the several counties; and in
the administration of such affairs a court of equity will not in-
terfere unless the county board acts wantonly or fraudulently,
or exceeds the limitations placed upon the exercise of such
powers, -

2. : : . Section 4443, Ann. St. 1907, makes it the
duty of the county board to erect or otherwise provide a suitahle
courthouse and other county buildings to provide suitable rooms
and offices for the several courts of record and county officers,
and, when the finances of the county will permit, to provide
suitable fire-proof safes for the county clerk and county treasurer.
Held, That the questions of necessity and of the finances per-
mitting it are for the county board to determine.

3. EsTIMATE OF EXxrexses. In making an estimate
of expenses required for the county during the current year, a
county board may provide for probable expenses, the exact
amounts of which are then unknown.

4. TaxaTioN: LeEvy For FUTURE EXPENsEs. A county board

is not authorized to levy taxes to pay the expenses of subsequent
years, nor to contract with reference to levies of subseguent
years, nor to create an obligation which would bind the county
to levy taxes in the future, unless authorized by a vote of the
electors.

5. Injunction: OFFicERS: IiLEcarL DEeBr. In an action instituted by
a resident taxpayer, a court of equity will restrain public officers
from illegally creating a debt or obligation which must be paid
by taxation.

APPEAL from the district court for Thurston county:
GuY T. GRAVES, JUDGE. Reversed with directions.

Hiram Chase, Herman Freese and R. E. Evans, for ap-
pellants.

Curtis L. Day, contra.
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EprERSON, C.

The courthouse of Thurston county was, in the opinion
of the county commissioners, defendants herein, insuffi-
cient for the accommodation of the county officers and the
courts, and an insufficient protection of the records
against fire. In January, 1908, a resolution was passed by
the county board providing that they should enter into an
agreement with one Severson to procure by lease addi-
tional offices and vaults in what is known as the “Palace
Hotel Block” for the use of the county officers and the
protection of the records. It is the defendants’ purpose to
rent said additional office rooms and vaults for a period
of five years for the specified rental of $60 a month. The
plaintiff herein instituted this action March 2, 1908, and
obtained a temporary restraining order which enjoined
the defendants, as county commissioners, from entering
into a contract of lease for office purposes of any portion
of the Palace hotel block, and from disposing of the county
courthouse and the fire-proof safes belonging to the
county. The defendants appealed from a judgment mak-
ing the temporary order perpetual.

The courthouse is a frame building built in 1889 at a
cost of $1,500. There is no office room therein for the
county attorney. The county superintendent and assessor
occupy one small room. The county clerk and clerk of the
district court occupy one and the same office room, the
dimensions of which are 18 by 30 feet, one-half of which
is occupied by furniture. The county commissioners also
hold their meetings here. There is a very small court
room. The county clerk is the only county officer who has
re-proof safes for the protection of his records. On one
side and adjoining the courthouse is a frame printing
office in which a gasoline engine is operated. Sessions of
the district court, and at times sessions of the county
court, are held in another building, although with little
or no expense to the cqo mty. It would seem from these
facts that the county board has good reason to take some
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steps to provide better offices and better protection of the
records against fire.

The plaintiff contends that the financial condition of
the county is such that the county board is not justified in
now providing the additional offices, and that the con-
templated action of the county board is arbitrary and an
abuse of discretion. There are outstanding claims and
warrants against the county aggregating $25,000. The
maximum levy authorized has heretofore been exhausted.
However, a part of the 1907 levy was used in reducing the
indebtedness, If $720 is expended annually for the pay-
ment of rent, there will, of course, be less each year to
apply upon the indebtedness. By section 4441, Ann. St.
1907, the county boards of the several counties are given
the charge and custody of all real and personal estate
owned by the county, the management of the county funds
and county business, except as is otherwise specifically
provided. Section 4443 makes it the duty of the county
board to erect or otherwise provide a suitable courthouse,
jail, and other necessary county buildings, to keep such
buildings in repair, and to provide suitable rooms and
offices for the accommodation of the several courts of
record, the county board; clerk, treasurer, sheriff, clerk
of the district court, county superintendent, county sur-
veyor, and county attorney (provided the county attorney
shall hold his office at the county seat), to provide and
keep in repair, when the finances of the county will per-
mit, suitable fire-proof safes for the county clerk and
county treasurer. DBy these statutory provisions the
county hoard is given the power to provide the necessary
offices for the use of the county, and, if the finances will
permit, to provide suitable vaults for the records of the
county clerk and the county treasurer. If funds are not
available for the construction of the necessary buildings, or
if for any reason the county has not a sufficient building
of its own and cannot construct or purchase the same, or
if the county board considers it inadvisable to construct
or purchase, they may provide offices and vaults or safes
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by lease. It is left to the county board to determine what
are suitable rooms and offices, and also to determine when
the finances of the county will permit suitable fire-proof
safes for the county clerk and the county treasurer. Its
judgment, however, must be exercised in good faith. The
court undoubtedly would have jurisdiction over the county
board in the event that it acted wantonly or fraudulently,
or exceeded any of the limitations placed upon the ex-
ercise of such powers. But, where funds are available
which may be expended for one of two or more purposes,
the judgment of the county board appropriating such to
one legal purpose will not be set aside by the court, al-
though the funds might legally have been expended in the
payment of general indebtedness. If the board, acting in
the manner authorized, in good faith determine that such
available funds should be used in furnishing protection
against fire of the records of the county, a court of equity
will not interfere. This court has frequently refused to
interfere with the administrative or political powers con-
ferred upon county boards. Howard v. Board of Super-
visors, 54 Neb. 443; Dodge County v. Acom, 61 Neb. 376;
Otto v. Conroy, 76 Neb. 517; Tyson v. Washington County,
78 Neb. 211. The county commissioners act in an admin-
istrative capacity, and the legislature has conferred upon
them the duty of deciding how the affairs of the county
shall be managed, and, unless there is a gross abuse of
their discretion, or unless they act fraudulently, or con-
trary to some express provision of the statutes, or beyond
some limitation, a court cannot interfere.

It was the intention of the framers of our constitution
that in the administrative affairs of the government the
courts should not substitute their judgment for that of
the administrative officers, although the courts might
disagree with them as to what business policies should be
adopted. But it is the contention of the plaintiff that the
defendants threaten to step beyond the limitation fixed by
statute, in that they propose to create a liability for rent
where no funds are provided wherewith to meet such ob-
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ligation. Section 4443, Ann. St. 1907, among other things,
provides that the county commissioners at their regular
meeting in January shall prepare an estimate of the
necessary expenses of the county during the ensuing year,
the total of which shall in no instance exceed the amount
of taxes authorized by law to be levied during that year,
including the amounts necessary to meet outstanding in-
debtedness as evidenced by bonds, coupons or warrants
legally issued; and no levy of taxes shall be made for any
other purpose or for more than is specified in such esti-
mate at the time levy is made. Pursuant to this section
the defendants in January made an estimate of expenses
for the current year and published the same according to
law. Many of the estimated expenses were itemized, but
the estimate for rent appears as follows: “Unforeseen ex-
penses, rent, repairing, $5,000.”

The plaintiff contends that the said estimate of ex-
penses is void, in that the amount which the board pro-
poses to expend for any of the unforeseen expenses cannot
be ascertained. The statute does not provide that the esti-
mate shall contain a separate statement of each item
which it is estimated would be required. It is not in-
tended by the legislature that the estimate should contain
only such items as the county commissioners then knew
would be required. Where the exact amounts of expendi-
ture are known, it is the duty of the board to include such
items in their estimate, but, where not known, it is the
privilege and the duty of the county board to make a
general statement in their estimate sufficient to include
probable expenses. The board undoubtedly stated their
estimate as definitely as they could under the circum-
stances. They had not at that time contracted to rent the
Palace hotel building or any part thereof. In the opinion
of the county commissioners they needed to rent office
rooms. At the time of the regular January meeting they
were unable to state the amount of money required for
rental during the year. There is no evidence that the
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estimate was made as it was for the purpose of deceiving
or defrauding the taxpayers.

Having made an estimate as the initial step toward pro-
viding funds with which to pay rent, the county board
was authorized to contract with reference thereto. Austin
Mfg. Co. v. Brown County, 65 Neb. 60. But the estimate
was for the current expenses of 1908. The board was not
authorized to levy taxes in 1908 to pay the expenses of
subsequent years. They had no right to contract with
reference to subsequent levies, nor to create an obligation
which would bind the county to levy taxes in future years.
Section 4452, Ann. St. 1907, provides: “It shall be un-
lawful for the county board * * * to make any contracts
for or to incur any indebtedness against the county in
excess of the tax levied for county expense during the
current year; nor shall any expenditure be made, or in-
debtedness be contracted to be paid out of any of the funds
of said county in excess of the amount levied for said
fund.” In Austin Mfg. Co. v. Colfax County, 67 Neb.
101, it appears that the county commissioners of defend-
ant county purchased a road grader for a stipulated sum,
payable in instalments due in 1897, 1898 and 1899. There,
as here, there was no cash on hand against which war-
rants could be drawn. It was held that the contract was
“an attempt to escape the limitations imposed upon the
power of the board of county commissioners by section 34,
art. I, ch. 18, Comp. St.” In principle there is no dif-
ference between the contract for the road grader and the
contract for rent. Tach provides for an expenditure in
excess of the funds available. The county commissioners
had the power to rent office rooms and fire-proof safes.
But in the exercise of this power they were limited to such
provisions as the financial conditions of the county would
permit. The judgment of the lower court restrained them
from renting for any period of time, and must be set
aside. There is nothing in the record which would justify
the court in restraining the sale of the property belonging
to the county. As the defendants propose to rent for five
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years, the lower court, under the circumstances of this
case, should have enjoined them from entering into a con-
tract extending beyond one year, until such time as the
funds available will permit such a contract.

Defendants contend that injunction is not the proper
remedy, and that the plaintiff has an adequate remedy at
law. It is a well-settled rule that a court of equity will
restrain public officers from doing an illegal act which, if
consummated, would result in the wasting of public funds
(Solomon v. Fleming, 34 Neb. 40), or from an illegal dis-
position of the public money, or the creation of a debt
which must be paid by taxation (Tukey v. City of Omaha,
54 Neb. 370). A further discussion of this question is
unnecessary.

We recommend that the judgment of the district court
be reversed and this cause remanded, with instructions to

the lower court to modify its judgment as herein sug-
gested.

DuFrIE and Goop, CC., concur.

By the Court: TFor the reasons stated in the foregoing
opinion, the judgment of the lower court is reversed and
this cause is remanded, with instructions to the lower
court to modify the judgment as recommended.

REVERSED.

CHARLES C. WHITNACK, APPELLEE, V. CHICAGO, BURLING-
TON & QUINCY RAILWAY COMPANY, APPELLANT.

FiLep OcToBER 22, 1908. No. 15,261.

1. Parol Evidence: CoNTrRACT IN WRITING: BILL oF Lapixa. When a
bill of lading has been issued by a common carrier, and signed
and accepted by the shipper, it constitutes the contract for the
shipment of merchandise therein described, and its terms can-
not be altered or varied by parol testimony.

2. Contracts: BILL oF LADING: CoNSIRUcTION., The language used in a
bill of lading is subject to the same rules of construction which
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govern other contracts, and, while the instrument is to be con-
strued as a whole, invalid conditions will not necessarily render
the contract invalid, and it may be enforced so far as it is
valid.

3. Carriers: LiABILITY. Where a common carrier accepts goods for
shipment to be delivered to a connecting carrier, the first carrier
will be liable for any damages to the goods resulting directly
from the negligence of such carrier, although the loss may not
actually occur until after the goods are delivered to the second
carrier,

A common carrier undertook during extreme cold
weather to carry two car-loads of potatoes and deliver them to
a connecting carrier. The contract provided that the shipper
should furnish a caretaker to accompany the shipment and keep
fires in the car to prevent the potatoes from freezing. The car-
rier separated the two cars while they were in transit and on
its iines of railway, so that the caretaker was prevented from
attending to one car of the potatves, and they were thereby
permitted to freeze. Held, That the first carrier was liable,
even though the potatoes may not have frozen until after they

were delivered to the second carrier. .

. NEGLIGENCE: BURDEN OF Proor. Where a common carrier’s
contract contemplates keeping two car-loads of merchandise to-
gether in charge of a caretaker, and it separates the two cars,
so that the caretaker is prevented from attending to omne of
them, and loss thereby ensues, the burden of proof is upon the
carrier to prove that there was sufficient cause for separating
the two cars. The fact of the separation of the two cars under
the circumstances imports negligence.

APPEAL from the district court for Lancaster county:
LixcoLN FrosT, JUDGE. Affirmed.

J. E. Kelby, Frank E. Bishop, Fred M. Dewcese and
Arthur R. Wells, for appellant.

George W. Berge and Morning & Ledwith, contra.

Goop, C.

The plaintiff, Charles C. Whitnack, recovered a judg-
ment against the defendant railway company for damages
to a shipment of potatoes while in transit from Omaha,

33
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Nebraska, to Fort Worth, Texas, alleged to have been sus-
tained by reason of defendant’s negligence. The defend:
ant has brought the case to this court on appeal.

In February, 1905, plaintiff shipped from Omaha, over
defendant’s line of railway, two car-loads of potatoes con-
signed to himself at Fort Worth, Texas. Defendant’s
line of railway extended mno further than Kansas City,
Missouri, and from that point the potatoes were to be
carried over the line of the Missouri, Kansas & Texas
Railroad. The weather was very cold, and, to prevent the
potatoes from freezing, it was arranged that a caretaker
should accompany the shipment and keep a fire in each
of the cars. The potatoes, which were in bags, were so
placed in the cars as to leave an open or vacant space in
the center of each car. In these vacant spaces oil stoves
were placed and lighted to keep the cars warm. A. C.
Brown was employed by the plaintiff as caretaker to ac-
company the potatoes, and to attend to the stoves and
see that they were kept filled and burning. The potatoes
in charge of Mr. Brown reached St. Joseph, Missouri, in
good condition. At this point the train was stopped for
some time. Mr. Brown refilled the stoves and adjusted the
wicks preparatory to continuing the journey. As the train
was leaving St. Joseph, Brown discovered that one of the
cars was missing from the train. He made inquiries of the
train crew; but received no information as to the missing
car. The train was in motion, and he was informed that,
if he was going on that train, he must get aboard. He
got aboard the train, and proceeded on the journey with
but one car. The other car, having been cut out of the
train at St. Joseph, was left behind. Brown reached
Fort Worth with the one car of potatoes in good condi-
tion. The other car-load of potatoes, with which we have
to deal in this case, reached their destination several days
later badly frozen and wholly worthless.

The plaintiff contends that the contract for the trans-
portation of the potatoes was for a through shipment,
while the defendant contends that the contract of the
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defendant was to carry the potatoes to Kansas City and
turn them over to the connecting carrier. The only act of
negligence pleaded by the plaintiff was that the defendant
negligently scparated the cars at St. Joseph, whereby the
caretaker was prevented from taking care of the potatoes
in the car that was left at St. Joseph, and that, by reason
of that negligence, the potatoes were permitted to freeze.
The evidence shows that the car-load of potatoes, after
being detained at St. Joseph for a few hours, was carried
to Kansas City and turned over to the connecting carrier
from 12 to 15 hours after the fires had been attended to at
St. Joseph. Defendant contends that the freezing of the
potatoes did not occur while on its lines or in its pos-
session, and contends that the potatoés froze after they
were delivered to the connecting carrier, and that under
the contract of shipment, which will be referred to here-
after, the defendant was not liable for the loss sustained.
Defendant relies upon the bill of lading as the contract of
shipment, while the plaintiff contends that the contract
for the shipment was oral, and that he is not bound by
the provisions contained in the bill of lading. The evi-
dence shows that on the day previous to the loading of
the potatoes for shipment plaintiff arranged with the
defendant for their transportation to Fort Worth. At
this time it was arranged that the potatoes should be
loaded the next day by A. C. Brown, who would accom-
pany the potatoes as the agent of the plaintiff. The
freight rate, the kind of cars to be furnished, and the
route were agreed upon. Plaintiff further admits that he
understood and knew that a written contract or bill of
lading was to be executed, and that he authorized Brown,
as his agent, to ship the potatoes and sign such a con-
tract. Brown also testified that he was authorized to,
and did, sign the bill of lading. The greater part of this
instrument is printed matter, and it clearly shows that it
was originally designed as a contract for the shipment of
live stock. Most of its provisions relate to live stock ship-
ments, and can have no application to a shipment of po-
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tatoes. There are other provisions of a general nature
which might apply to such merchandise as potatoes as
well as to live stock. It is clear that many of the pro-
visions relating to the shipment of live stock must be dis-
regarded. In the printed form, and following the words
“cars loaded with,” occurs the word “potatoes.” The
names and numbers of {he cars are written in their ap-
propriate places. This contract was used by Brown to
secure his free passage as caretaker on the train.

The question is: Does the bill of lading constitute the
contract of shipment, or may the plaintiff rely upon the
prior oral agreement which preceded the making of the
written contract? No doubt exists that an oral contract
for the transportation of freight would be valid, but the
question is not whether an oral contract would be valid,
but whether a written contract was made. That such a
one was made is beyond question. May a written contract
be disregarded and set aside when it contains many pro-
visions which cannot be given effect because they are
wholly inapplicable to the subject matter of the contract?
The rule of law is general that, where a written contract
has been made between the parties, it cannot be altered or
contradicted by parol, and that all oral negotiations lead-
ing up to the making of the written contract are merged
therein, and this rule is applicable to bills of lading. 6
Cyc. 427. It was clearly the intention of the parties that
there should be a written contract, and one was deliber-
ately made and entered into. The fact that the contract
contains many provisions which cannot be given effect,
and which it is apparent were never intended to be given
effect, does not appear to be any sufficient reason for
holding the contract invalid, or to justify setting aside
and disregarding the provisions which are applicable to
the subject matter of the contract. A bill of lading is an
instrument issued by a carrier to the consignor, consist-
ing of a receipt for the goods and an agreement to carry
them from the place of shipment to the place of destina-
tion. 6 Cyc. 417, and cases there cited. The language
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used in a bill of lading is subject to the same rules of
construction which govern other contracts, and, while
the instrument is to be construed as a whole, invalid con-
ditions will not necessarily render the contract invalid,
and it may be enforced so far as it is valid. Grieve v.
Illinois C. R. Co., 104 Ia. 659; 6 Cyc. 418.

The bill of lading in the case at bar contains the follow-
ing provisions: “Nor shall said railway company be liable
for loss or damage after delivery to any connecting line,
nor for any loss or damage not incurred upon its own
line.” The defendant contends that the evidence shows
that the loss or damage complained of occurred after the
delivery of the potatoes to the Missouri, Kansas & Texas
Railway Company at Kansas City, and that, under the
provisions of the contract above quoted, it is not liable to
the plaintiff in this case. The evidence shows that the oil
stoves used to keep the potatoes warm would ordinarily
burn about 12 hours, and the evidence shows that the
stove in the car that was left at St. Joseph was filled and
lighted about 12 or 14 hours previous to its being turned
over to the connecting carrier at Kansas City. The de-
fendant argues that the presumption is that the stove con-
tinued to burn and keep the car warm, and that the pota-
toes were not frozen while in its possession. The evi-
dence also shows that the potatoes remained in the yards
of the connecting carrier at Kansas City for several days,
and that the car when received by it at Kansas City was
in bad condition; that several of the boards constituting
one end of the car were broken, thus exposing the interior
of the car to the cold air. The weather was shown to have
been extremely cold during the time the potatoes were in
the yards of the connecting carrier at Kansas City. It is
not clearly shown from the record when the potatoes
froze, whether they suffered from the cold prior to the
time they were delivered to the connecting carrier or
afterwards. We do not think, however, that this is ma-
terial.

The rule both at common law and in this state is that a -
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common carrier is not liable for the negligence or default
of the connecting carrier in the absence of a contract mak-
ing it liable therefor. Fremont, E. & M. V. R. Co. v. New
York, O. & 8t. L. R. Co., 66 Neb. 159. But this rule does
not relieve the initial carrier from liability on account of
its own negligence. The first carrier may by its own
negligence in dealing with the goods render itself liable
to the shipper, even though the actual loss resulting is
not apparent until the goods are in the possession of the
second carrier. The real question is: Did the loss occur
as the direct result of the negligence of the initial car-
rier? If so, then its negligence was the proximate cause,
and it would be liable. Selma & M. R. Co. v. Butts &
Foster, 43 Ala. 385, 94 Am. Dec. 694; Norfolk & W. R.
Co. v. Sutherland, 89 Va. 703; Foz v. Boston & M. R. Co.,
148 Mass. 220. Under our constitution, as interpreted
by this court, a railroad company cannot by contract with
the shipper limit its liability as a common carrier, nor
may it by contract relieve itself from the consequences of
its negligence as a common carrier. Missouri P. R. Co.
v. Vandeventer, 26 Neb. 222; St. Joseph & G- I. R. Co. v.
Palmer, 38 Neb. 463. 1In the instant case it may be ad-
mitted, for sake of argument, that the potatoes did not
freeze until after they were delivered to the connecting
carrier at Kansas City. But this would not relieve the
defendant from liability if its negligence was the proxi-
mate cause of the freezing of the potatoes. The contract
of shipment bound the defendant, not only to deliver the
potatoes to the connecting carrier, but to deliver them
with a caretaker in charge. In this defendant failed. By
its act in separating the two cars it made it impossible
for the caretaker to remain in charge of both cars. The
caretaker could not maintain the fires in the car left be-
hind, and thereby the potatoes in that car were permitted
to freeze. This was sufficient to justify the jury in find-
ing that the loss was sustained in consequence of defend-
ant’s negligence.

Defendant urges that the record is silent as to what
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cause the defendant may have had for separating the cars,
and, as there may have been a sufficient cause, that negli-
gence is not proved by showing the mere separation of the
cars. The cars were in good condition when started
from Omaha. It was contemplated by the contract that
the two cars should be kept together. If any fact existed
which would justify defendant in separating the cars, we
think it was its duty to notify the caretaker. At any
rate, we do not think plaintiff should be required to prove
absence of any act that would be a justification. Such a
rule would be harsh and unreasonable, and would practi-
cally result in a denial of justice.

The trial court instructed the jury, in effect, that if one
suffers damage as the proximate result of the concurrent
negligence of two other parties, and if the damage would
not have occurred from the negligent act alone of either
party, then both would be liable to the party injured. De-
fendant assails this instruction which submitted the ques-
tion of concurrent liability, because no concurrent negli-
gence of the defendant and the connecting carrier was
pleaded. It isapparent from the pleadings and the evidence
that the defendant attempted to shift the responsibility for
the damage to the connecting carrier, and it was doubt-
less to meet this phase of the case that the instruction
was given. We think it is immaterial that the plaintiff
did not plead concurrent negligence on the part of the
connecting carrier, nor is it necessary for us to determine
whether the evidence disclosed any negligence upon the
part of the connecting carrier. The instruction placed no
greater burden upon the defendant than the law required.
Under this evidence the defendant could not be held liable
unless it was negligent, and then only in the event that
the loss would not have occurred except for the negligence
of the defendant. The instruction as an abstract proposi-
tion of law appears to be sound, and we are unable to per-
ceive wherein it was prejudicial to the defendant, and,
in view of the defendant’s attempt to shift the responsi-
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bility for the loss to the connecting carrier, we think the
instruction was properly given.

Defendant has criticised the rulings of the trial court
in the giving and the refusal of several other instructions,
but the question of the correctness of these rulings is dis-
posed of by the foregoing discussion, and it is not neces-
sary to further refer to them.

We fail to discover any prejudicial error in the record,
and therefore recommend that the judgment of the dis-
trict court be affirmed.

Durrie and EppERsoN, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

GEORGE E. COX, APPELLANT, V. JOHN SHEEN, APPELLEE.
Frep OcroBer 22, 1908. No. 15,328,

1. Injunction: TRESPass. A single trespass upon real estate, in the
absence of a showing that the trespass will be repeated, will not
warrant the issuance of an injunction.

PLEADING. An allegation in an answer in an action to
enjoin trespass upon real estate, whereby the defendant seeks to
Justify a single act of trespass, is not sufficient to show an
attempt or purpose to repeat the trespass.

AprPEAL from the district court for Hall county:
JAMES R. HANNA, JUDGE. Affirmed.

W. H. Thompson, for appellant.
Charles G. Ryan, contra.

Goop, C.

On August 29, 1906, George E. Cox brought this action
to enjoin John Sheen from trespassing upon a certain
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described tract of farm land in Hall county. TUpon the
trial the defendant had judgment, and plaintiff has ap-
pealed.

The record discloses that the plaintiff was in possession
of the land as tenant under a lease from year to year, and
that his tenancy did not expire until March 1, 1907. The
defendant purchased the land from plaintiff’s landlord,
subject to ‘“the rights of the tenant under his lease for
the year 1906.” Early in the spring of 1906 the defend-
ant made an unsuccessful attempt to arrange with the
plaintiff for the immediate possession of the land. By
agreement he was permitted to have the use of three acres
on which to erect buildings, and plaintiff raised a erop of
wheat and oats on the remainder of the land. The defend-
ant claims that, whep he was awarded the use of the three
acres, it was further agreed that he should be permitted
to enter and plow the remainder of the land after the
crops were harvested. This is denied by the plaintiff.
Whether such an agreement was made is immaterial. No
consideration existed therefor, if it was made, and it
amounted to nothing more than a license, which the plain-
tiff had the right to revoke at any time. It appears that
in the summer of 1906 there were further negotiations
between the parties looking to defendant acquiring a
right to enter and plow the land after the harvest. But
no agreement was perfected. We think this clearly dis- .
closes that, if any agreement was made in the spring, it
must have been revoked later, for the defendant would
have scarcely been negotiating to purchase the right to
enter upon the land if it had already been given him. On
the 26th of August, 1906, the defendant, without right,
entered upon and began plowing up the stubble. There-
upon a controversy arose between the son of the plaintiff
and the defendant regarding the latter’s right to plow the
land. After some wrangling, the defendant left the land
and never reentered. Three days later this action was
brought.

It appears that a volunteer crop of wheat and oats grew
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up in the stubble, which had some value for pasturage
purposes and of which the plaintiff would be deprived if
defendant were permitted to plow up the land. Sufficient
was alleged in the petition to entitle the plaintiff to an
injunction, provided the allegations thereof had been
sustained by the evidence. The record, however, discloses
but a singie trespass, nor does it show that there were
any attempts or threats to repeat the trespass. This court
has held that “an injunction will be granted to restrain a
threatened trespass upon real estate, where such act
would result in the destruction of the premises, in the
character of their use and enjoyment, or a deprivation
thereof.” Peterson v. Hopewell, 55 Neb. 670. It has also
held that simple acts of trespass are in most cases insuffi-
cient to warrant the issuance of an injunction; but, if
the nature and frequency of the trespasses are such as to
prevent or threaten the substantial enjoyment of the right
to the possession of the property, then an injunction will
be granted. Sillasen v. Winterer, 76 Neb. 52. It was
also held in Hackney v. McIninch, 79 Neb. 128, that
“equity will afford relief by the process of injunction
against repeated acts of trespass, especially where com-
mitted under a claim of right which indicates a continu-
ous and constant repetition of it.” We think that, in
order to entitle one to an injunction to prevent trespass
upon real estate, it must appear that the acts of trespass
will be repeated, and that they would result in irrepara-
ble injury to the plaintiff. In this case the evidence goes
no further than to show a single act of trespass. The
evidence disclosed that the defendant was solvent, and
that ample means of redress by an action at law was
open to the plaintiff,

There is another phase of the case, however, that merits
attention. The defendant pleaded in his answer that he
was in possession of the land in controversy and that
plaintiff’s lease had expired. He admitted the plowing of
the land, and apparently sought to justify his act upon
the theory that he was the owner and entitled to the pos-



VoL. 82] SEPTEMBER TERM, 1908. 475

Gibson v. Sexson.

session of the land, but nowhere in his answer does he
plead any intention or purpose to renew the trespass or to
attempt to further plow the land. We think the allega-
tions of the answer go no further than an attempt to
justify the first and only trespass. It does not show any
intent or purpose upon the part of the defendant to renew
the controversy or to attempt to further molest the plain-
tiff in the occupancy of the premises. The allegations of
the answer are, in our opinion, insufficient to supply the
want of proof of an intent or purpose upon the part of the
plaintiff to further trespass upon the real estate or inter-
fere with his enjoyment of the premises.

It appears to us that the judgment of the district court
is right, and we recommend that it be affirmed.

Durrie and ErpERsoN, CC., concur.

By the Court: For the reasons gix;en in the foregoing
opinion, we recommend that the judgment of the district
court be

.

AFFIRMED.

CHARLES E. GIBSON, APPELLEE, V. JOHN G. SEXSON ET AL.,
APPELLANTS,

Fmep OcroBer 22, 1908, No. 15,283.

1. Appeal: JUDGMENT: ESTOPrEL. Where the plaintiff in a foreclosure
suit offers in his petition to pay the amount of a supposed tax
lien on the property covered by his mortgage, and in the prayer
of his petition prays the right to make such payment, and the
court so decrees, he cannot complain of such decree, even though
it appears from the evidence on the trial that he was under no
legal obligation to make such payment.

2. Receivers: APPOINTMENT: NOTICE: HEeARING. Where plaintiff in an
application for the appointment of a receiver serves notice upon
the parties interested that such application will be presented to
the court or to a judge in vacation on & certain day and hour
and at a designated place, the court or judge is without power,
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except by stipulation or appearance of the parties, to hear such
application at an earlier date than that specified in such notice.

3.

: COLLATERAL ATTACK. And where the record on its
face shows that the court or judge acted on such application one
day earlier than the date specified in such notice, and appointed
a receiver as requested in said application, without any appear-
ance or consent by the adverse party, such appointment is void.
and the judgment of the court or judge making the same may be
attacked collaterally.

4., Judgment: COLLATERAL ATTACK. Where the record of a case fore-
closing a tax lien shows upon its face that the only service at-
tempted to be made upon a defendant corporation was upon a
stranger to such corporation, as receiver thereof, ‘when no re-
ceiver had in fact ever been appointed for such corporation, a
judgment rendered in such case against such corporation is void
and may be attacked collaterally by such corporation or its
assigns.

5. Tax Lien: FORECLOSURE: DECREE: COoNCLUSIVENESS. In a foreclosure
proceeding by H., the holder of a tax sale certificate, against the
M. S. bank, mortgagee, and S., the owner of the land, it was
alleged that “the defendant is or claims to be the owner of sald
‘real estate, that defendant M. S. bank and all of the defendants
herein have or claim to have some right, title, lien or interest
in said land, either by deed; judgment, mortgagé or mechanic’s
lien, or otherwise, the exact nature and extent of which is to
plaintiff unknown, but plaintiff avers that, it said defendants or
any or either of them have any right, title, lien or interest in
or against said real estate or any part thereof, the same is junior,
inferior, and subject to the len of the plaintiff herein set forth.”
The defendants.all having made default, a decree of foreclosure
was entered, in which it was adjudged that the M. S. bank “be
foreclosed of all equity of redemption or other interest in said
premises.” In a subsequent action by an assignee of the M. S.
bank to foreclose his mortgage, held, that the former decree can-
not be pleaded by S. as a bar. Lincoln Nat. Bank v. Virgin, 36
Neb. 735.

6. Tax Sale: PUurRCHASE BY OwWNER A purchase of land at sheriff’s
sale in a suit foreclosing a tax lien made by one whose duty it
was to pay the taxes operates as payment only. He can acquire
no rights as against a third party by a neglect of the duty which
he owed to such party. Concordia Loan & Trust Co. v. Parrotte,
62 Neb, 629; Pitman v. Boner, 81 Neb. 736.

AprpPEAL from the district court for Perkins county:
HANSON M. GRIMES, JUDGE. Affirmed.
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B. F. Hastings, for appellants.

H. M. Sinclair and C. A. Robinson, contra.

Fawcerr, C.

This action was commenced to foreclose a mortgage for
$700 executed and delivered by Aaron N. Clark and wife
to the Mead’s State Bank of York, Nebraska, dated No-
vember 1, 1899. After the usual allegations by an as-
signee of a mortgage in a petition to foreclose, the peti-
tion further alleges that the mortgagor Clark conveyed
the premises described in the mortgage by warranty deed
to Sawyer and Walker subject to the mortgage; that
Sawyer and Walker conveyed to A. J. Miller subject
to the mortgage; that on the 5th day of November, 1892,
Miller conveyed the lands to Eugene H. Hill by warranty
deed subject to the mortgage and the taxes; that on Janu-
ary 20, 1894, the said Hill conveyed the premises to the
defendant Sexson subject to all liens of record; that said
Hill and said Sexson are brothers-in-law; that, with the
design of having the lien created by said mortgage dis-
charged and divested without payment of the mortgage,
Hill and Sexson confederated, conspired and colluded to-
gether, and in pursuance of such conspiracy, and to
accomplish said design, said Hill purchased a tax sale cer-
tificate on said land for the taxes of 1893, which taxes be-
came due and delinquent while Hill was the owner of the
land, and prior to his conveyance to Sexson; that Hill,
in pursuance of such conspiracy, foreclosed the tax lien
represented by such certificate, and became the purchaser
of the land at the foreclosure sale, and two months later
executed another deed to defendant Sexson for a con-
sideration of $2; that during all of the time Hill was pro-
ceeding with such foreclosure proceedings defendant Sex-
son was the owner and in possession of the land, and that
the subsequent conveyance to him was without considera-
tion, and that all of the acts of Hill and Sexson aforesaid
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were done for the purposes aforesaid. Plaintiff further
alleges that in the foreclosure proceedings so prosecuted
by Hill, defendant Sexson and the Mead’s State Bank
were made defendants; that defendant Sexson, without
the issuance of a summons, entered a personal appear-
ance, but did not file any answer or make any defense to
Hill’s foreclosure proceeding. That the Mead’s State
Bank was not served with summons, nor by publication,
neither did it make any appearance in said action; that
summons for such bank was served upon one W. W. Wy-
coff, as receiver of said bank, but that said bank was a
corporation, not then dissolved, and that said Wycoff was
not then an officer, assignee, trustee, receiver, or person
having charge of the assets or business of said corpora-
tion; that said Wycoff was not a party to said action,
either as receiver or otherwise; that in said tax foreclos-
ure proceedings plaintiff’s mortgage was not, by the de-
cree rendered therein, barred, nor was the right to ad-
judicate thereon put in issue by the pleadings filed in said
action; that the taxes that went into and made up the
tax liens which Hill attempted to foreclose were the taxes
assessed and levied against the land while the defendant
Sexson and his grantor, Hill, were the owners of said
land, and that said tax liens were created by their own
default and neglect of duty in not paying the same; that,
by reason of the premises, defendant Sexson is now
estopped to assert that he or his grantor Hill, or either of
them, are purchasers of said land in good faith without
notice, and estopped to deny that plaintiff’s mortgage is
a valid lien on said lands. Plaintiff further alleges that
he is ready and willing to pay said tax liens and redeem
the incumbrance created thereby, and offers to do so.
The prayer is that plaintiff be allowed to redeem said tax
liens and the incumbrance created thereby, and that he
have a foreclosure of his mortgage. For answer defendant
sets out the foreclosure proceeding by said Hill, insti-
tuted on February 4, 1901, which shows that such fore-
closure suit was based upon a tax sale certificate for the
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unpaid taxes for the year 1893, the year during which
Hill was the owner of the property, and prior to his first
deed to defendant Sexson. The petition in the tax fore-
closure suit, which was commenced in Perkins county, is
set out in full in the answer, and shows the defendants in
that action to have been John G. Sexson and Mead’s State
Bank. There is no allegation in that petition that the
Mead’s State Bank was a corporation; that it had gone
out of business, or was insolvent, or that any recveiver
had been appointed for such bank. The summons was
issued to the sheriff of York county. He returned the
same with the following indorsement thereon: “The
State of Nebraska, York County, ss.: I hereby certify
that on the 9th day of February, 1901, I served the within
writ of summons on the within named Mead’s State Bank
by delivering to W. W. Wycoff, receiver of Mead’s State
Bank, a true and certified copy of this writ as required
by law. W. L. Lancaster, Sheriff.” The answer further
alleges that at the time of such foreclosure suit Sexson
was an unmarried man, and entered his voluntary appear-
ance in said action in the following form: “Comes now
John G. Sexson, defendant herein, and waives the issu-
ance and service of summons in this action, voluntarily
subjecting himself to the jurisdiction of the court herein.”
The answer further alleges that both defendants made de-
fault, and a decree was entered against them, in which
it was decreed, among other things, “that the defendants
be foreclosed of all equity of redemption or other inter-
ests in said premises.” The only allegation in the peti-
tion in said tax foreclosure suit, as to the defendant,
Mead’s State Bank, or the mortgage in controversy here,
is as follows: “(8) That the defendant John B. Sexson
is or claims to be the owner of said real estate; that de-
fendant Mead’s State Bank and all of the defendants
herein have or claim to have some right, title, lien or in-
terest in said land, either by debt, judgment, mortgage or
mechanic’s lien, or otherwise, the exact nature and extent
of which is to plaintiff unknown, but plaintiff avers that
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if said defendants or any or either of them bave any right,
title, lien or intcrest in or against said real estate or any
part thereof, the same is junior, inferior, and subject to
the lien of the plaintiff herein set forth.”

The answer then alleges the sale of the premises by the
sheriff of Perkins county, the confirmation of the sale,
the execution and delivery to Hill of the sheriff’s deed,
and adds a general denial. For reply the plaintiff denies
that the pretended summons, Or any SUMNIONS, in said
foreclosure suit was ever served upon Mead’s State Bank,
and alleges that the said Wycoff was not the receiver of
said bank, and was not in possession of the estate or in
charge of the business of gaid bank at the time of the pre-
tended service of said pretended summons, and alleges
that at that time the Mead’s State Bank was a corpora-
tion duly organized and existing under and by virtue of the
laws of the state of Nebraska, and not dissolved ; that the
pretended service of said pretended summons upon said
bank was and is void ; denies each and every other allega-
tion of new matter in the answer contained; and alleges
that the facts set forth in the answer are not sufficient to
constitute a defense to the action. Upon these issues the
case proceeded to trial in the district court for Perkins
county. The court entered a decree ordering plaintiff to
pay the sum of $113.71 as the amount necessary to redeem
from said tax lien, and giving plaintiff a foreclosure of
his mortgage. From that part of the decree ordering
plaintiff to pay the said sum of $113.71, plaintiff appeals;
and, from that portion of the decree giving plaintiff a
foreclosure of its mortgage, defendant appeals.

Plaintiff baving alleged in his petition his willingness
to pay the money necessary to redeem from said tax liens,
and having therein prayed that he be allowed to make
such redemption, his appeal from that portion of the
court’s decree is without merit, and must be decided ad-
versely to him.

On the trial of the case, all of the files in the tax fore-
closure suit referred to in the pleadings were received in
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evidence. There was also received in evidence a transcript
showing the entire proceedings in the district court for
York county in the case wherein defendants claim the
said Wycoff was appointed receiver of the Mead’s State
Bank, and it-is strenuously insisted by defendants that
the proceedings in that case, as well as in the tax fore-
closure suit, show that the court in each case had juris-
- diction of the parties and of the subject matter; in other
words, that in each case the proceedings are regular upon
their face, and, hence, neither case can be assailed col-
laterally. We are unable to see wherein the proceedings
in the receivership matter in York county are material in
this case. Defendants must stand or fall by what was
done or omitted to be done in the tax foreclosure suit. No
reference was made in the tax foreclosure suit to any in-
solvency of the Mead’s State Bank, or to any receivership
for said bank, and the district court for Perkins county
could not take judicial notice of what had been done by
the district court for York county. The cnly reference in
the tax foreclosure suit to any receivership was in the
return of the sheriff of York county to the summons in
the tax foreclosure suit, in which he stated that he had
served the summons upon the Mead’s State Bank by de-
livering a copy thereof to W. W. Wycoff, receiver of
Mead’s State Bank. We do not think this was sufficient
to establish the fact that the bank was in the hands of a
receiver and that Mr. Wycoff was such receiver. But, be
that as it may, the evidence shows that Mr. Wycoff never
took possession of any of the assets of the bank; that, in
fact, he never did anything in the matter except to file his
bond as such receiver a little over three months after his
appointment. "~ His own testimony in the record shows he
never performed a single act as such receiver. Moreover,
in the findings of the court in this case, which counsel for
defendants in his brief says is “a very full finding of the
facts from the evidence, to which we invite the attention
of the court,” and to which he again refers in his reply
34
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brief as a “very careful and complete statement of facts,”
we find that the notice of hearing on the application for
the appointment of the receiver, which was served upon
the cashier of the Mead’s State Bank, advised the bank
that such hearing would be had in the office of the clerk of
the district court for York county at 10 o’clock A. M. on
November 3, 1897; that the court subsequently appointed
such receiver on November 2, 1897, which order was filed
on that date. The transcript of the clerk of the district
court for York county also shows that the order appoint-
ing the receiver was filed on November 2, 1897. In that
state of the record, if the matter were material, we would
be compelled to hold that, under the requirements of sec-
tion 274 of the code, the appointment of Mr. Wycoff as
receiver was void. The section of the code just referred
to reads: “Every order appointing a receiver without
the notice provided for herein shall be void, and every
such order heretofore made, under which the appointee
has not possessed himself of the property in question,
shall be suspended until an order shall have been made,
and the bonds executed and filed in accordance with
the provisions of this chapter”” The notice of the
hearing of an application for the appointment of a re-
ceiver is by this statute made jurisdictional, and it re-
quires neither argument nor citation of authorities to
show that the notice must state the time and place where
the hearing will be had, and that the hearing must be
upon that date. If the court attempts to adjudicate the
question at an earlier date than that specified in the no-
tice, its action is wholly void. The facts above recited ap-
pearing upon the face of the record, the judgment in that
case is subject to collateral attack. And, the record in the
tax foreclosure suit not showing any proper service upon
the Mead’s State Bank, the judgment in that suit is also
open to collateral attack.

In addition to what has been said, we think Lincoln
Nat. Bank v. Virgin, 36 Neb. 735, settles the question that
plaintiff’s rights under his mortgage were not barred by
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the decree in the tax foreclosure suit, even if there had
been proper service upon Mead’s State Bank. In the third
paragraph of the syllabus in that case it is said: “In a
foreclosure proceeding by N. against the M. bank, a sub-
sequent mortgagee, and V., their common mortgagor, it
was alleged that ‘the M. bank claims some interest in the
premises, the nature and extent of which is to the plain-
tiff unknown, but is subordinate to plaintiff’s claim,
wherefore plaintiff asks that defendant be compelled to
set the same up or be forever barred.’ The defendants all
having made default, a decree of foreclosure was entered
in which it was found that the M. bank had no right, title,

or interest in the mortgaged property. In a subsequent
action bv the M. bank to foreclose its morte held. that

ion by the M. bank to foreclose its mortgage, held, that

the former decree cannot be pleaded as a bar by V. or his
grantees.” The averments in the petition in that case
and in the petition in the tax foreclosure case are prac-
tically identical, and the discussion by PosT, J., on pages
739 and 740 is applicable to and decisive of this case. In
any view of the case, therefore, plaintiffs’ rights under
the mortgage in suit, as against the defendant Sexson,
were not barred.

Having held that the tax foreclosure suit prosecuted
by Hill is subject to attack in this suit, what follows?
The tax certificate upon which that suit was based was
for the taxes unpaid and delinquent during the year 1893,
while the duty rested upon Hill to pay the same. The
subsequent taxes involved were taxes for the years while
the defendant Sexson owned the property under a deed
which conveyed the premises to him subject to the mort-
gage. Hence, they were taxes which it was his duty to
pay. Furthermore, we think the evidence fully sustains
the allegations in plaintiff’s petition that this tax fore-
closure proceeding was a device by the brothers-in-law,
Hill and Sexson, to defeat plaintiff’s mortgage. It is re-
markable indeed that defendant Sexson would enter his
voluntary appearance in a bona fide suit by Hill to fore-
close a tax lien upon his, Sexson’s, land, and then never








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































