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Halverstadt v. Berger,

F. V. HALVERSTADT ET AL., APPELLANTS, V. FRED BERGER,
APPELLEE.

Friep Octoser 5, 1904, No. 13,618.

Liquor License: ArPeEAL. A final order by a district court rendered
upon appeal from an order of a village board, granting or refus-
ing a license to sell intoxicating liquors, is not reviewable upon
appeal by this court.

APPEAL from the district court for Dawson county:
CHARLES L. GUTTERSON, JUDGE. Dismissed.

H. D. Rhea, for appellanté.
Warrington & Stewart, contra.

AMESs, C.

A village board overruled a remonstrance to a petition
for a license to sell intoxicating liquors and granted the
license. The remonstrators appealed to the district court,
by whom the action of the board was approved and
affirmed, and from this order an appeal was taken to this
court, where it is objected that the proceeding is not re-
viewable by appeal. The question has never been decided
here, but it was mentioned and a doubt expressed about it
in Livingston v. Corey, 33 Ncb. 366. There is no especial
provision by statute for the review of such orders in this
court, but by section 582 of the code it is enacted: “A
judgment rendered or final order made by the district
court, may be reversed, vacated or modified by the supreme
court, for errors appearing on the record.” It is quite
clear that such a proceeding is not a “civil case” within
the meaning of section 24, article I of the constitution,
and if the question were deemed an open one, the writer
would not hesitate to hold that a final order in such a
proceeding is not reviewable in this court at all. The
granting or refusal of a license to sell liquors is the exer-
cise of a purely police regulation, involving no personal
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or property right, and largely discretionary with the licens-
ing authority ; and the district judge, in deciding an appeal
in such cases, performs an administrative rather than a
judicial function. If the license is refused the applicant,
in contemplation of law, loses nothing, and if it is granted
he acquires a brief privilege, which will expire before the
proceeding can be presented to this court for review, so
that in any cvent this court can have before it nothing
but a mooted question of no personal or pecuniary im-
portance to the parties. But, however this may be, analogy
with the decision of this court in Nebraska Wesleyan Uni-
versity v. Craig’s Estate, 54 Neb. 173, is conclusive to the
effect that the order complained of is not reviewable here
by appeal, and it is therefore recommended that the appeal
in this case be dismissed.

LEeTTON and OLDHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the appeal in this case be

DISMISSED.

CHARLES C. PINE V. NETTIE S. PINB.
FiLep OctoBer 5, 1904. No. 13,676.

Divorce: JurispicrioN. When the plaintiff in a divorce suit has resided
in this state the full statutory period and the defendant has ap-
peared in the cause, the court has jurisdiction over the parties,
and the right to dispose of all the issues between them upon
their merits and according to equity, even if, in order to do so,
it is necessary to grant a divorce to a nonresident defendant
upon a cross-petition.

ERRrOR to the district court for Dodge county. CONRAD
HOLLENBECK, JUDGE. Reversed wcith directions.

George L. Loomis, for plaintiff in error.

. W. Vaughan, contra.
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Awmrs, C.

This is an action for a divorce begun by the wife in the
district court for Dodge county. It is not disputed that
she had been a bona fide resident of the state for the period
required by statute, or that the court had jurisdiction of
her petition. Due service by publication was had upon the
husband, who was a nonresident of the state. He entered
a personal appearance and filed an answer and cross-
petition denying the material allegations of the petition,
except the marriage, and praying a divorce in his own
behalf because of offenses alleged to have been committed
by the plaintiff. The court found the petition of the plain-
tiff to be false, and dismissed her action, and found the
accusations of the defendant to be true, but dismissed this
cross-petition also upon the sole ground that, because of
his nonresidence, the court was without jurisdiction of it.
The defendant prosecutes error.

The contention of the defendant in error is that the
husband, in this instance, is within the literal prohibition
of section 8, chapter 25 of the Compiled Statutes, 1903
(Annotated Statutes, 5330), which reads: “No divorce
shall be granted unless the complainant shall have resided
in this state for six months immediately preceding the time
of filing the complaint, or unless the marriage was
solemnized in this state, and the applicant shall have
resided therein from the time of the marriage to the time
of filing the complaint.” The question thus raised has
never been explicitly decided in this state, but it has been
held that a divorce may be granted to a defendant upon
cross-petition, and such scems to have been hitherto the
general understanding of the courts and practitioners in
this state. Berdolt v. Berdolt, 56 Neb. 792. And in Atkins
v. Atkins, 13 Neb. 271, a decree of divorce in favor of a
nonresident cross-petitioner was affirmed, although the pre-
cise point now suggested does not appear to have been pre-
sented by counsel and is not mentioned in the opinion.

Section 11 of chapter 25, Compiled Statutes, 1903 (An
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notated Statutes, 5334), enacts that “suits to annul or
affirm a marriage, or for a divorce, shall be conducted in
the same manner as other suits in courts of equity”; and
in Michigan, whence the chapter seems to have been de-
rived, it was held in Clutton v. Clutton, 108 Mich. 267, 31
L. R. A. 160, that a nonresident cross-petitioner nray, in
a proper case, be granted the relief prayed. There is in
force a similar statute in Illinois, and the Michigan court
quotes with approval the following language from a de-
cision, Sterl v. Sterl, 2 I11. App. 223, which we also adopt:
“It is insisted by the appellee, that under the provisions
of the above section of the statute the appellant had no
right to file her cross-bill, praying amongst other things,
for a divorce, for the reason that she was not a resident
of this state, and that fact appearing on the face of her
cross-bill, he could avail himself of such fact of non-
residence by way of demurrer. * * * It is a familiar
principle of law that a court of equity having acquired
jurisdiction of the parties and of the subject matter of
the suit will retain and exercise such jurisdiction, until
the equities of all the parties are meted out to them. In
this case the jurisdiction of the court is invoked by the
appellee, he having, as he had a legal right to do, filed
his bill against appellant praying relief and summoning
the appellant into the court. When she is thus brought
in, and having responded to the claims of the appellee by
answering his bill of complaint, being, as it were, then
forced into the court, submits hersclf to its jurisdiction,
and asks the court to grant to her certain equitable rights,
to which she claims to be entitled, then it is that the ap-
pellee challenges the jurisdiction of the court to grant
to her any equitable rights, but continues to clamor for
his. This position is unconscionable and indefensible upon
the principles of equity. But we are told, and it is urged
by the appellee, that by reason of the arbitrary provisions
of the statute, there is no escape from this dilemma, and
that, as a consequence, the appellant is in the court for
the purpose of receiving its mandate, and yielding
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obedience to its orders, but without any equitable rights
which the appellee is bound to respect, for the reason, as he
claims, that she resided in New York, and not in Illinois,
and notwithstanding she is dragged into the court, at
the suit of the appellee, and, as may be presumed, against
her will. We think that by the plainest principles of
cquity the appellee is, under such circumstances, pre-
cluded from questioning the jurisdiction of a court which
he has himself invoked ; and that the court having acquired
jurisdiction of the subject matter, and the parties to the
suit at the instance and by the prayer of the appellee,
he cannot be heard to question the jurisdiction of the
court to hear, consider and determine all the equities of the
parties to the end that complete justice may be done to all
in the same case.”

We also adopt the opinion of the supreme court of
Michigan that it follows that it is a reasonable construc-
tion of our statute that, where the plaintiff in a divorce
suit has resided in this state the full statutory period,
and the defendant has appeared in the cause, the court
has jurisdiction over the parties, and the right to dis-
pose of all the issues between them upon their merits and
according to equity, even if in order to do so it is neces-
sary to grant a divorce to a nonresident defendant upon
a cross-petition.

1t is therefore recommended that the judgment of the
district court be reversed and the cause remanded, with
instructions to enter a decree upon the cross-petition as
therein prayed.

LerroN and OLpEAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded, with instruc-
tions to enter a decree upon the cross-petition as theréin
prayed.

JUDGMENT ACCORDINGLY.
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CHARLES I'. HORNER V. GEORGE B. HUGHBANKS.
Fiep OctoBER 5, 1904. No. 13,603.

Evidence examined, and held sufficient to sustain the judgment of the
trial court.

ERROR to the district court for Dawson county : CHARLES
L. GUTTERSON, JUDGE. Affirmed.

Warrington & Stewart, for plaintiff in error.

J. H. Linderman and Geo. C. Gillan, contra.

OLpHAM, C.

This was a suit by plaintiff in the court below to recover
the purchase price of corn alleged to have been sold and
delivered to the defendant for the agreed price of 23 cents
a bushel. The issues were tried to a jury in the court
below, and a verdict returned for plaintiff as prayed in
his petition, and defendant brings error to this court. The
only alleged errors called to our attention in defendant’s
brief are that the evidence is not sufficient to sustain the
verdict, and that the instructions of the trial court were
not warranted by the testimony. As there is no complaint
about any of the instructions misstating the law, we shall
treat the two assignments of error together, and proceed
to an examination of the testimony contained in the bill
of exceptions.

It appears without dispute that plaintiff in the court
below was a tenant on a farm situated in Dawson county,
which defendant purchased in the spring of 1903, and
before the expiration of plaintiff’s lease; the defendant
purchased the unexpired lease of the farm from plaintiff,
and arranged to take possession from the 1st to the 10th
of April, of that year; that this arrangement and agree-
ment was entered into in the month of March, and that
there was considerable standing corn on the farm at this
time, which the plaintiff was proceeding to gather before



468 NEBRASKA REPORTS. [VoL. 72

Horner v. Hughbanks.

delivering possession of the place; that certain corn was
standing on a wheat field of about 50 acres; that defendant
suggested to plaintiff that it would injure the wheat to
gather the corn at this time as the ground was muddy,
and suggested to him that he and his tenants could possibly
use 400 to 500 bushels of the corn standing in the wheat -
- field; and it was agreed between the parties that either
defendant or his tenant would go on the land and husk
the corn from two rows, and measure that amount, and
estimate the remainder of the corn by multiplying the
number of rows by the average yield of the two rows
measured ; and for this corn defendant was to pay 23 cents
a bushel. About the price and the manner of estimating
the quantity of growing corn there is no dispute between
the parties; nor is there any dispute that defendant sent
his tenants to measure the corn growing in the manner
agreed upon; and there was by this agreed estimate 572
bushels of corn on the wheat field. It is also in evidence
that defendant took possession of the premises on the 9th
of April, and that all this corn was left on the wheat field
by the plaintiff. It is also undisputed that defendant
gathered all this corn after taking possession of the
premises; but defendant contends that while he said he
could use 400 or 500 bushels of corn, yet that he only agreed
to take 100 bushels at the price and under the estimate
agreed upon, and that when he gathered the corn he
separated the amount taken from the wheat field into two
bins, reserving all in excess of 100 bushels for the plaintiff,
and that he had tendered plaintiff $23 for 100 bushels of
corn which he had kept for himself. On the contrary, the
plaintiff and his brother testify that the defendant agreed
to take all the corn in the wheat field on the agreed terms
before set out. In this condition of the record we think
there was much competent testimony to sustain the verdict
of the jury, and we therefore recommend that the judg-
ment of the trial court be affirmed.

AMES and LeTTON, CC., concur.
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

NATIONAL. BANK OF COMMERCE, APPELLEE, V. EpITH R.
CHAMBERLAIN, APPELLANT.

Frep OcToBER 5, 1904. No. 13,608,

1. Review. Issues in the district court examined, and held review-
able, on appeal, by this court.

2. Homestead rights cannot be divested by the act of the husband
alone, but subsist in the wife after she has been abandoned by
her husband.

3. Homestead: ABaNpDONMENT. Both an intention to abandon and an
actual abandonment must concur in order to show an abandon-
ment of the homestead.

: ALIENATION. A homestead is not a subject of fraudulent
alienation.

APPEAL from the district court for Johnson county:
JOHN 8. STULL, JUDGE. Rcversed with directions.

Halleck F. Rose, W. B. Comstock, and Ed M. Tracy,
for appellant.

S. P. Davidson, contra.
OLpHAM, C.

On the 2d day of September, 1902, the National Bank
of Commerce of Kansas City, Missouri, brought a suit
at law against Charles M. Chamberlain on 5 promissory
notes in the district court for Johnson county, Nebraska.
On the 3d day of September it caused an attachment to
issue in aid of its suit at law, and at the same time levied
on a large amount of property alleged to have been owned
by Charles M. Chamberlain, who had previously absconded
and fled from the county ar' state. Among other prop-
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erty, the attachment was levied upon an irregularly de-
seribed piece of land containing about 60 acres, on which
Edith R. Chamberlain, the wife, and three minor children
of Charles M. Chamberlain were residing, and on which
they had continuously resided for a long time before the
levy of the attachment. William W. Wheatley, as treasurer
of Johnson county, also had an attachment levied on all
this property in aid of a judgment which he had procured
against Charles M. Chamberlain and others, as sureties,
on the depository bond of the Chamberlain Banking House.
The two causes of action were consolidated by agreement
and tried together. The treasurer of the county was de-
feated on the merits of his attachment, and is only here
asking for relief from a portion of the costs taxed against
him. The issues on costs between the county treasurer
and other parties to the suit will be subsequently deter-
mined on a motion to retax costs and need not be further
considered. After the levy of the attachment on the prop-
erty claimed as a homestead, Edith R. Chamberlain pre-
sented an application to intervene, in which she repre-
sented to the court that the attachments were wrongfully
Jevied upon her homestead; that she is the wife of Charles
M. Chamberlain, and that she, with her three minor
children, reside upon and occupy the premises as a home-
stead; that the husband is absent from the county and
that she has a right to appear for herself and minor
children; that the sheriff of Johnson county has levied
upon and holds the homestead (describing it), and
threatens to sell said homestead under the levy so made;
that on the date of making the levy she informed the
sheriff that said premises constituted her homestead, and
that she subsequently served written notice on the sheriff
that she claimed said property as her homestead; that the
action is not based upon any debt secured by mechanics’
liens, laborers’ liens, or vendors’ liens, nor upon any debt
secured by a mortgage on the said land; that the premises
are incumbered by a mortgage of $1,000 and by the taxes
for the year 1902, and that their total value, exclusive of
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incumbrances, does not exceed $2,000; that she and her
husband are residents and citizens of the state of Nebraska
and Johnson county; that the levy of the attachment puts
her title to her homestead in question and casts a cloud
thereon. The cross-petition concludes with the following
prayer:

“Wherefore, intervener prays that the said levy be de-
clared not a lien upon the said premises; that the cloud
thereby cast be removed from the said premises; that the
plaintiff be perpetually enjoined from asserting or claim-
ing any lien upon the said premises by virtue of judgment,
or the said order of attachment, or the levy thereunder;
that William H. Cummings, sheriff of Johnson county,
Nebraska, be perpetually enjoined from selling the said
premises by reason of the said order of attachment or the
levy thereunder; that title to said premises may be quieted
in and declared intervener’s homestead, and for such other
and further relief as may be just and equitable.”

The bank filed an answer to this cross-petition, in which
it alleged, in substance, that the amount of the property
claimed as a homestead was more than the head of a family
is entitled to under the law, and it is worth more than
$3,000; that the indebtedness upon which the judgment
sued on was obtained was incurred by fraund practiced
upon the plaintiff by defendant, Charles M. Chamberlain,
and that the defendant has absconded and is a fugitive
from justice at this time, and neither he nor this intervener
is entitled to any homestead exemption for that reason.
On the issues thus joined there was a trial on the inter-
vener’s petition to the court, who found the issues all in
favor of the plaintiff bank, and directed a sale of the prop-
erty in controversy under the levy. From this order and
. judgment, Edith R. Chamberlain prosecuted her appeal
to this court.

The first question urged on behalf of the plaintiff bank
is that the intervening petition of Edith R. Chamberlain
was treated by the court below merely as a motion to
dissolve the attachment, and that, as the attachment pro-
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ceeding was a purely legal action, the judgment of the
court in overruling a motion to dissolve the attachment
can only be reviewed upon error and not by appeal. An
inspection, however, of the intervening petition shows
clearly that the intervener asked only for such relief as a
court of equity alone could grant. WWhile the court might
have refused to permit the intervention and required the
intervener to have brought an independent action for the
relief sought, yet he did otherwise, without any objection
from the plaintiff bank, and when the petition was filed,
the bank answered without objecting to the manner in
which it was brought into court, so that the court ob-
tained full jurisdiction both of the persons of the litigants
and the subject matter of the controversy; and it makes
no difference what he may have styled the proceedings in
his journal entry, it was and is a suit in equity to remove
the cloud from the homestead of the intervener, and as
such the final order of the district court, denying the
relief prayed for, is reviewable by this court on appeal.

The court found, without a scintilla of proof or any alle-
gation in the answer of the bank to support the finding,
that the mortgage on the homestead was fraudulently
executed, without consideration, and for the purpose of
defeating the creditors of Charles M. Chamberlain. This
finding, after an examination of the record, we are com-
pelled to set aside as unsupported either by the pleadings
or proof, and as a matter not properly in issue.

The court also found, without testimony other than the
admission of the intervener, that after her husband ab-
sconded she had tried to effect a sale of her homestead
for $2,000, and that she had abandoned the homestead. In
view of the fact that she and her minor children were at
that time, and still are, residing on the homestead, this
finding flies in the face of both the homestead law of our
state and the testimony contained in the bill of exceptions,
and must also be set aside as wholly unsupported by the
evidence.

On the question of the value of the property claimed as
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a homestead, there was some difference in the opinion of
the witnesses. Some placed the value at $3,000, others at
at $3,500, and still others as high as $4,000. But as the
question of a surplus can be determined on the proceedings
authorized by statute after the judgment we shall presently
direct, it is not ntcessary now to determine what the actual
value of the lands claimed is.

There are certain questions connected with homestead
rights that have been so often determined by this court
that they should now be the common knowledge of every
member of the bar in this state. One of these is that home-
stead rights cannot be divested by the act of the husband
alone, but subsist in the wife after she has been abandoned
by her husband. The principle has been so often an-
nounced from this court that citations in its support are
unnecessary. Another principle is that both an intention
to abandon and an actual abandonment must concur in
order to show the abandonment of the homestead, and still
another is that the homestead is not a subject of fraudulent
alienation. Applying these three principles to the testi-
mony in the record, we conclude that the fact that Charles
M. Chamberlain had absconded and departed from the
state did not, and could not, divest his wife and minor
children of the homestead which they then occupied; that,
in order to show an abandonment of the homestead, it was
necessary not only to prove that the intervener intended
to, but actually had, abandoned it; and further, that even
if intervener had sold her homestead, she had a right to
do this under the law, and her act in doing so would not
have been in fraud of any of the rights of creditors, either
of her husband or herself.

Lastly, even if there be a surplus in this homestead, such
fact would not authorize its levy and sale on execution or
attachment after notice of the homestead character of the
premises had been duly served upon the sheriff. But the
proceeding to finally reach the surplus must be had in
the manner directed in sections 5-13, chapter 36, Compiled
Statutes, 1903 (Annotated Statutes, 6204-6212).
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There is some complaint in the brief of plaintiff bank
as to the sufficiency of the bill of exceptions, but these
matters have already been settled by the court proper
and need not be further considered.

We therefore recommend that the judgment of the dis-
trict court be reversed and the cause remanded, with
dircctions to the court below to enter a judgment as
prayed for in plaintiff’s petition for a homestead of the
value of $2,000 above liens and incumbrances in the lands
described in her petition.

AMESs and LETTON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded, with directions to the court below
to enter a judgment in favor of the intervener for a home-
stead of the value of $2,000 above liens and incumbrances
in the lands described in her petition, and for such other
proceedings as may be required, in conformity to this
opinion.

JUDGMENT ACCORDINGLY.

IDA FAULKNER, APPELLEE, V. BENJAMIN E. POWELL ET AL.,
APPELLANTS.

Fmep OcroBer b, 1904. No. 13,622,

Evidence examined, and held sufficient to sustain the judgment of the
trial court.

APPEAL from the district court for Dawson county:
CHARLES L. GUTTERSON, JUDGE. Affirmed.

H. D. Rhea, for appellants.

Warrington & Stewart, contra.
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OLDHAM, C.

This was an action instituted in the district court for
Dawson county by the appellee, as plaintiff, against ap-
pellant, as defendant, for the purpose of having a certain
deed to real estate situated in said county, given by the
appellee and her husband to the appellant, declared to
be a mortgage and praying that the same be canceled for
the reason that it had been fully paid and satisfied. There
was judgment for the plaintiff below as prayed in her
petition, and defendant brings the cause to this court
on appeal. .

To arrive at a conclusion, independent of the judgment
of the trial court, -‘we have carefully examined the testi-
mony contained in the record, which is not at all lengthy,
but four witnesses having been produced at the trial in the
court below. About certain facts connected with the contro-
versy there is no dispute. These are that the plaintiff
and her husband have resided for a number of years on
the land in controversy, and that, prior to the execution
of the deed to defendant, the land was owned by plaintiff.
It is also without dispute that plaintiff and her husband
had executed a mortgage on the premises for the purpose
of securing an indebtedness of plaintiff’s husband to the
McCormick Harvesting Machine Company for the sum of
about $450, and before the making of the deed in contro-
versy it is also undisputed that the agent of the harvester
company called upon plaintiff’s husband for a settlement of
this debt, and that plaintiff’s husband first offered to make
him a deed for the premises without foreclosure in satis-
faction of the debt; that during these negotiations plain-
tiff and her husband were represented by one Hammond,
who is since deceased, and was at the time a member of
the bar and a real estate agent; that Hammond suggested
that the property could be sold for $100, and that the
agent of the harvester company offered to take $100, and
satisfy the mortgage in full. Plaintiff herself was not
present at this conversation. Here the testimony varies.
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Both plaintiff and her husband positively testify that
Hammond agreed to advance $100 in payment of the claim °
if they would execute a deed as security for that amount
It is not disputed that at this time Hammond had a
number of notes and other securities of plaintiff’s husband
in his hands for collection, and that he acted for plaintift’s
husband in the matter. Defendant Powell at this time
was in the employ of Hammond, and he claims that he
purchased the land absolutely for $100, and that there
was no other agreement. He says, however, that he was
not present at the time the deed was executed by the
plaintiff, and that he had no conversation with her abont
the matter. On the contrary, she and her husband testified
that the defendant was present and went with Hammond
down to plaintiff’s house to procure her acknowledgment
of the deced, and Hammond explained to her that he took
the deed in the name of the defendant because he, IHam-
mond, was a lawyer and notary public and did not want
the title in his own name. It is further in evidence that
to procure this money Hammond and the defendant
executed a note to one of the banks at Lexington, and
forwarded the money so obtained to the machine company.
Hammond died before the note matured, and defendant
took it up at the bank. Afterwards, defendant collected
a claim of over $500 due plaintiff’s husband from an in-
surance company, and retained an amount equal to what
he had advanced, with interest, from this fund. TPlain-
tiff’s husband testified positively that he talked with de-
fendant about the matter, and defendant told him the
exact amount due for the money advanced to the company,
the taxes paid, and deeds recorded in the transaction, and
that he withheld this amount from the funds in his hands
by agreement, and that defendant then agreed to reconvey
the property to plaintiff. Defendant denies this agree-
ment, but admits that he retained about the amount of
money testified to by plaintiff’s husband, but claims that
he applied this to a claim that a coal company had a}.gainst
plaintiff’s husband. It i in evidence that plaintiff has
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lived on the land ever since the execution of the deed,
and that she has never in any manner recognized de-
fendant’s claim of ownership of the premises. There is not
a syllable of testimony that plaintiff ever agreced to execute
the deed to the premises for any other purpose than that
of securing the $100 advanced by Hammond for the satis-
faction of the McCormick mortgage. In view of this
record, we reach the same conclusion as the learned trial
judge, and recommend that the judgment below be
affirmed.

AMES and LETTON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

MARY JOHNSON V. CHARLES OWEN ET AL.
Frrep OcroBer b, 1904, No. 13,627,

1. Contract: PuBLIc PoLicy. Where a plaintiff claims that a certificate
of deposit in the sum of $300 was indorsed and delivered for
him to a county attorney under an agreement that, in considera-
tion thereof, he would dismiss a criminal prosecution against
plaintiff and release him from jail, a court will not aid him to
regain possession of the property. Such a contract or agreement
is illegal, against good morals and public policy, and the court
will leave the parties in the same position in which it finds them.

2. Duress: EvipExcE. Under the evidence in this case, held, that no
fraud or duress has been shown.

ERROR to the district court for Saunders county: BEN-
JamiN F. Goop, JUDGE. Reversed.

Simpson & Good, for plaintiff in error.

0. C. Tarpenning and B. E. Hendricks, contra.
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LeTTON, C.

-

This action was begun in the district court for Saunders
county by Charles Owen, plaintiff, against John L. Sun-
dean, Charles H. Slama and Mary Johnson, defendants,
to recover the possession of a certain certificate of deposit
in the bank of Memphis, Nebraska, dated February 9,
1903, which certified that “Frank M. Owen has deposited
with the bank of Memphis $300 payable to the order of
J. L. Sundean, county attorney, in current funds on the
return of this certificate properly indorsed.” An order of
delivery was issued, and the certificate was taken by the
officer and delivered to the plaintiff. The defendant Mary
Johnson appeared by a guardian ad litem, E. E. Placek,
and filed her separate answer, denying generally the allega-
tions of the petition; and the defendants Sundean and
Slama each filed separate answers disclaiming any interest
in the property, and setting up specifically the facts under
which each alleges the property came into his possession.
At the close of the testimony for the plaintiff, the de-
fendants moved for an instruction in their favor, which
was overruled by the court and exception duly taken;
whereupon they offered no evidence, and upon the motion
of the plaintiff a peremptory instruction was given by the
court instructing the jury to find for the plaintiff.
Separate motions for new trial were filed, and, the de-
fendants Sundean and Slama not prosecuting error, the
defendant Mary Johnson joined them with the plaintiff as
defendants in error and has brought the cause to this court
for review.

The facts appear to be as follows: In the latter part
of 1902, the plaintiff Charles Owen became acquainted
with the defendant Mary Johnson and with her mother
and stepfather, Mr. and Mrs. Frank Abbott. Within two
months after he first became acquainted with Mary John-
son, a complaint was filed against him before a justice of
the peace at Ashland, charging him with statutory rape
upon the plaintiff in error, Mary Johnson. About the
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time this was done, Owen absconded and went to Mont-
gomery county, Missouri, reaching there about the 23d
or 24th of December, 1902. Five or six days after his
arrival he was arrested by the city marshal and placed
in the county jail where he was detained about five days,
and at the expiration of this time was released, no charge
having been filed against him. While he was in Missouri,
John L. Sundean, the county attorney of Saunders county,
together with the sheriff of Saunders county, went on
Sunday, January 8, to the town of Memphis in Saunders
county, Nebraska, near which place Owen had lived in
his father’s family. Levi Owen, the father of Charles
Owen, was sent for and at the office of one John Morrow
a conversation was had between the county attorney and
Levi Owen with reference to the settlement of the charges
against the son. According to the testimony of Mr.
Owen, Sr., and the sheriff, the county attorney offered to
dismiss the criminal proceedings against the young man
upon the charge of rape, upon the payment to him of the
sum of $300, and an agreement was arrived at between
them that if $300 were paid to the county attorney the
next day the son would not be prosecuted further
upon the charge of rape. Sheriff Webster, however, testi-
fies in this connection that no final agreement was made
with Levi Owen on Sunday; that he said he could not do
anything until he saw Frank. It further appears that
Frank Owen, a brother of the plaintiff, was at this time
in Wahoo consulting an attorney with reference to the
charge against Charles Owen, and that after he returned
a conversation was had over the telephone between Sun-
dean, at Wahoo, and John Morrow and Frank Owen, at
Memphis. Frank testifies that Sundean talked with Mor-
row but that he could hear every word; that Sundean
asked $300 to settle the trouble, and that after some con-
versation it was agreed that he would be paid $300 upon
the condition that he would release Charles Owen at once.
Frank then deposited $300 in the bank of Memphis and
obtained the certificate of deposit in controversy. He
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indorsed upon the back of it, “Pay to J. L. Sundean,
county attorney,” and sent the certificate to Sundean the
next day. He testifies that Charles Owen, before he went
away, authorized him to settle any trouble he might have
over Mary Johnson, and that the money belonged to
Charley; Levi Owen testifying that he furnished part of
the money. Some time after Sundean obtained this cer-
tificate, he indorsed it, “Pay to the order of Charles H.
Slama, county judge. J. L. Sundean, Co. Atty.” and left
it with the county judge from whose possession it was taken
under the writ of replevin. No evidence being offered on
the part of the defendants, the purpose of the county at-
torney in this peculiar proceeding cannot be definitely
known, but from numerous suggestions in the questions
propounded to the witnesses upon cross-examination it
would seem that the county attorney’s purpose was to settle
any claim which Mary Johnson might have against Charles
Owen on account of his being the putative father of a
child of which she was expected to be delivered. This,
however, is merely inference and is contradicted by the
testimony of Levi Owen, Frank Owen and J. R. Webster,
the sheriff of Saunders county. Upon the testimony of
the plaintiff’s witnesses, then, we have it stated that the
purpose of the deposit of the $300 in the bank, and of the
indorsement and delivery of the certificate of deposit to
the county attorney, was to procure the dismissal of a
criminal charge against the plaintiff in this case and his
release from jail, and further that before the plaintiff
left for Missouri he had authorized his brother Frank to
procure a settlement of any proceedings which might be
brought against him.

It was attempted to bring the plaintiff within the princi-
ples of law applicable to cases where a person has been
compelled to pay money or deliver up valuable property
by means of duress, but the evidence shows that no money
was deposited in the bank, nor was the certificate sent
to the county attorney until after Frank Owen, the man
who deposited the money and to whom the certificate of
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deposit was originally delivered, had consulted an attorney
with reference to his brother’s case; and further, the con-
versation over the telephone wherein the negotiation was
had between the county attorney, at Wahoo, and Frank
Owen, at Memphis, fails to show the existence of
any fear or compulsion acting upon the mind of I'rank
other than the fear of the comsequence of a criminal
prosecution. e have here, then, a plain case—accepting
the plaintiff’s version of the transaction as true—of money
being paid to a public officer for the purpose of inducing
him to dismiss a eriminal charge and procuring the release
of a prisoner, since the delivery of the certificate, properly
indorsed, amounted to a transfer to Sundean of the fund
deposited. Where a party has, in carrying out an illegal
agrecment, placed himself in a certain position, the courts
will not lend their assistance to him to retrace his steps.
If he has parted with any property or money in furtherance
of his unlawful object, the court will leave him where it
found him, and will not lend him its assistance against
his fellow wrongdoer. It is unnecessary to cite authorities
to the proposition that such an agreement as is testified
to is manifestly against good morals and public policy, and
that no court will aid a party to it, either to carry out
its provisions, or to rescind it and recover property parted
with in the execution of the same. The defendant in error
argues that he had not committed a crime; that he did not
authorize any person to pay the county attorney any sum
of money; and that since the county attorney obtained
the certificate by duress he can maintain this action; but
if he did not authorize Frank Owen to deposit this money
and to deliver the certificate of deposit to the county
attorney, the transaction was not his act and he could
not be injured by the unauthorized act of Frank. The
evidence, however, is uncontradicted that he authorized
Frank to settle the matter for him, and further, since he
claims the certificate of deposit as his own, he has adopted
and ratified his brother’s action in its entirety. He cannot

blow hot and cold at the same time. We conclude there-
34
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fore that the action taken by his brother binds the de-
fendant in error as fully as though it had been taken by
himself.

The agreement between Frank and the county attorney
was fully executed, so far as the plaintiff was concerned,
by the delivery of the certificate properly indorsed. The
contract is not executory, but fully executed on the plain-
tiff’s part; hence the authorities as to executory contracts
do not apply.

Under the facts in this case, the plaintiff is entitled to
no relief in this action, and the judgment should be re-
versed and the cause remanded to the district court for
further proccedings in accordance with this opinion.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for further proceedings.

REVERSED.

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY ET
AL., APPELLEES, V. RICHARDSON COUNTY ET AL., APPEL-
LANTS.

Frep OctoBer 5, 1904. -No. 13,045, -

1. Case Followed. Chicago, B. & Q. R. Co. v. Richardson County, 61
Neb. 519, followed.

2. Act Constitutional. Sections 39 and 40, article I, chapter 77, Com-
piled Statutes, 1901, are constitutional and valid.

APPEAL from the district court for Richardson county:
JOHN S. STULL, JUDGE. Affirmed,

Smyth & Smith and John Gagnon, for appellants.

Charles F. Manderson, J. W. Deweese, Francis Martin
and Frank B. Bishop, contra.

H. H. Baldrige, C. O. Wright, J. P. Breen and W. H.
Herdman, amici curie.



YoL. 72] SEPTEMBER TERM, 1904. 483

Chicago, B. & Q. R. Co. v. Richardson County,

Pounp, C.

The facts in this case are the same as those involved in
Chicago, B. & @. R. Co. v. Richardson County, 61 Neb. 519,
except that assessments for different years are in question.
A further point is made on behalf of the county, however,
not raised in the former case, namely, that sections 39
and 40, article I, chapter 77, Compiled Statutes, 1901, are
unconstitutional. This point has been argued with no
little ability and ingenuity, on the part of appellants, and
is of such importance as to require our careful considera-
tion.

TFour objections are made to the plan for assessment
of railroad properties prescribed by said sections. The
first is that “sections 39 and 40, in legal effect, exempt
the franchises of the railroad corporations from taxation
and thereby violate section 1, article 9 of the constitution.”
This contention is disposed of sufficiently, in our opinion,
by State v. Savage, 65 Neb. T14, in which this court held,
construing the sections in question, that “the state board
of equalization, in the assessment of railroad and telegraph
properties; should include in its assessment the value of
the franchise with the tangible property assessed.” HorL-
COMB, J., delivering the opinion of the court, at page 750,
says:

“It seems reasonably clear that in assessing railroad and
telegraph property as contemplated by sections 39 and 40,
the whole property belonging to any one corporation, and
subject to assessment in this state, should be valued for
tax purposes in its entirety, and that in such valuation
should be included all elements going to make up the entire
property, whether consisting of franchises or other in-
tangible property, or physical property, be it real, per-
sonal or mixed.”

Next, it is asserted, to quote from the brief of counsel,
that “the statute, sections 39 and 40 of the revenue law,
for the assessment of railroad property provides a different
mode of assessment for that property from that which
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is provided for the property of the citizen, and is, there-
fore, void, as violating the uniformity required by the con-
stitution.” Section 1, article 9 of the constitution, reads, in
part: “The legislature shall provide such revenue as may
be needful, by levying a tax by valuation, so that every
person and corporation shall pay a tax in proportion to
the value of his, her or its property and franchises, the
value to be ascertained in such manner as the legislature
shall direct.” Construing this section, the court said in
State v. Savage, supra:

“The paramount object of the constitution, and the laws
relative to taxation, as we conceive the rule to be, is to
raise all needful revenues by valuation of the taxable prop-
erty so that each owner of property taxed will contribute
his or its just proportion of the public revenues.”

If properties are so essentially distinct in their nature
that to assess each in one particular way would not result
in requiring the respective owners to pay taxes in propor-
tion to the value of their respective properties, it is evident
that an attempt to provide a uniform method of assessment
would involve contravention of the “paramount object”
of the constitution. Hence, it is the result, not the method
employed in reaching it, which must be considered.
Counsel point out that section 52 of said chapter directs
the assessor, when valuing real property generally, to fix
“the value of each tract or lot improved, the value of each
tract or lot not improved, and the total value,” while the
state board of equalization, in valuing a railroad, is
directed, as counsel put it, to “lump the whole thing,
whether it be buildings, lots, tracts of land or personal
property, and put a price upon the heap.” But the two
species of property are in no wise comparable. What sort
of result should we get if a local assessor, assessing 10
miles of road, was required to value the right of way unim-
proved, the right of way with ties and rails laid upon it,
and the total value? What gives the 10 miles of track
their real value is the franchise of the corporation operat-
ing them, the connections in and out of the state, and the
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fact that they are part of a great system of railway,
operated as a whole. An attempt to assess the track of a
railway in any one county by the statutory method of
assessing houses and lots, would produce gross inequality,
and enable the most valuable features of railroad prop-
erties to escape taxation. It is said that the scheme of
dividing the total value by the number of-miles in any
county is arbitrary. But the real question is'whether it
provides a reasonable mode of ascertaining the value of
that portion of a railroad lying in a given country, so as
to insure that the corporation contribute its just propor-
tion of the public revenues. The track in any one county
is not an entity. It is merely part of a whole, spreading
over many counties, or even many states. The value of
cach such part is obviously the proportion which it bears
to the whole. Viewed by itself, apart from its place in
the whole, it is merely a ditch and grade, bearing ties and
old iron.

The third objection is that the system provided by the
sections in question “exempts railroad property assessed
by the state board of equalization from the payment of its
proportion of the taxes levied for the support of the county,
school distriet and city, appellants in this action, and
thereby violates the rule of uniformity prescribed by sec-
tion 1, article 9 of the constitution.” As the municipality
in question is not a city of the metropolitan class nor of
the first class, in which different standards of assessment
prevail from those employed in the state at large, this
case does not involve the question expressly left open by
the opinion of Horcoms, J., in State v. Savage, supra.
Here the same assessment serves for county and municipal
purposes alike as to all property. Of course the presump-
tion is that both the board of equalization and the local
assessors act fairly and impartially, and fix a just and
true valuation. State v. Savage, supra. Hence the ques-
tion is whether, assuming that they do so, a proper pro-
portion of the burdens of municipal taxation is thrown
upon the railroad companies. This question depends upon
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the view taken as to the nature of railroad property. If
the railroad is an entity, we have one piece of property,
spreading over several counties; if that portion within
each county is a separate entity, then a valuation of such
separate entity should be made in each county, as in other
cases. We do not think this matter admits of debate.
Bridges, depots, water tanks, roundhouses, and other neces-
sary structures upon the right of way, are as much parts
of the railroad as a whole as a permanent building upon
land is annexed to and a part of the land. They have no
separate existence apart from the road, but go to make
up the one entity called the railroad. So thoroughly is this
true, that they will pass by mortgage or conveyance of the
road without being named expressly. Porter v. Pittsburg
Bessemer Steel Co., 122 U. 8. 267, 30 L. ed. 1210; United
States Trust Co.v. Wabash, St. L. & P. R. Co., 32 Fed. 480.
If, as held in the latter case, a hotel on the right of way
.of a railroad, operated in connection therewith for the ac-
commodation of its patrons, is a mere appurtenance to
the road, covered by conveyance of the road, without ex-
press mention, how much more is this true of bridge.
depots and the like? But if these are not separate entities,
to be dealt with apart from the road as such, it follows that
the municipality cannot claim to have within its borders
certain specific railroad property, but only a certain pro-
portion of the whole road. This is the view taken by the
statute, and we think it well-founded and reasonable.
Apart from the road as a whole, the bridge is only so
much junk; severed from the road, the denot is of little or
no value. Each is made specially to be a part of the whole
line, and to treat it as a separate entity is to take away its
chief value. If the road as a whole is valued cobrectly,
the several portions in each county cannot fail to be justly
valued when assessed at the proportion they bhear to the
whole. Adams Ezpress Co. v. Ohio State Auditor, 165 U.
S. 194, 220, and cases cited. _

Finally, it is said that the statute makes a classification
not authorized by the constitution. In our view the classi-
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fication is made, not by the statute, but by the nature of
the subjects dealt with. They ave intrinsically and funda-
mentally distinet, and the legislature, which is given the
power expressly to fix the mode of assessment as it may
direct, has adopted a method which has been in operation
many years, has been readopted in the new revenue law,
and is reasonably calculated to meet the problem in hand.
Any method would doubtless be open to some objection in
its practical workings. But if the method chosen may be
carried out so as to produce uniformity of taxation in
proportion to the value of property, as contemplated by
the counstitution, it is constitutional and valid.

- Two further objections to the statute have been urged by
‘counsel who appear as friends of the court. The first is
that it operates unequally and unreasonably with respect
to railroad companies whose tracts are situated wholly
within one county, such, for example, as terminal and
belt line companies. The arguments advanced on this
ground, however, apply rather to the constitutionality of
provisions in the several stitutes governing municipalities,
whereby the valuation of railroad properties for state and
county purposes is required to be taken as a basis of assess-
ment in such municipalitics made on a different basis, than
to the constitutionality of the general statutory provisions
with reference to state and county assessments. So far
as they apply to the sections here in question, we think
they are met sufficiently by what has been said already.
The other objection is that the statute contravenes the
constitutional guaranties that no person shall be deprived
of property without due process of law, in that it does
not provide for notice to the companies assessed of the
meeting of the state board of cqualization, and does not
provide for notice to other taxpayers of the meeting of
such board, in order that they may insist upon proper
equalization of their assessments with those of the
companies in question. The statute provides a date upon
which railroad companies within the purview of the act
shall make returns. It provides a place where the meeting
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of the state board of equalization shall be held, and pro-
vides expressly that such meetings shall take place as
soon as practicable after the returns are filed. These pro-
visions must be construed, if possible, in such manner as
to make them constitutional and valid. If the statute had
said that the meeting should be held immediately upon
the return required to be made by the railroad companies,
there could be no question that the time and place were
stated with sufficient certainty. But it is well settled that
“immediately” means “as soon as practicable,” and con-
versely it is proper to construe “as soon as practicable” to
mean “immediately.” Huff v». Babbott, 14 Neb. 150;
Lydiclk v. Korner, 13 Neb. 10. So long as the time and
place of the meeting of the state board of equalization are
thus fixed with such certainty as to enable the companies
to know by reference to the statute at what time and at
what place their properties will be assessed and valued,
we perceive no merit in the objection. The state board of
equalization is a public board. Its meetings are public,
and as a matter of fact and practice the corporations have
always been accorded a hearing before it. Where the
statute names the time and place for the meeting of the as-
sessing board, personal notice is not necessary. Kentucky
Railroad Taz Cascs, 115 U. 8. 321; State Railroad Tax
Cases, 92 U. 8. 575, 610; Pittsburg, C. C. & St. L. R. Co.
v. Backus, 154 U. 8. 421. If returns are made as required
by the statute, all citizens are advised by the terms of the
statute as to the time and place of the meeting of the state
board of equalization. If any company fails to make a
return, five days are provided for during which the de-
linquent return may be received. At the expiration of
such five days, the auditor, a public officer, is required to
obtain the necessary information, and a meeting of the
state board of equalization is to be held “as soon as
practicable,” or in other words, immediately. These pro-
visions of the statute would seem to afford other tax-
payers a sufficient opportunity to be heard with reference
to the assessment of the companies in question for the
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purpose of insuring uniformity and equality in taxation.
The practice has always been in accordance with this inter-
pretation of the statute, and we think the sections in
question will reasonably bear such construction.

We therefore recommend that the decree be affirmed.

DurriE and KiRKPATRICK, CC., concur,

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

ATFIRMED.

CHICAGO, BURLINGTON & QUINCY RAILROAD C'OMPANY ET
AL., APPELLEES, V. CASS COUNTY ET AL., APPELLANTS.

FrLep OctoBer 20, 1904. No. 13,292.

1. Res Judicata. “A ‘right, question or fact’ distinctly put in Issue
an@ directly determined by a court of competent jurisdiction as
a ground of recovery, cannot be disputed in a subsequent suit
between the same parties or their privies, and this even though
the second suit is for a different cause of action.” State v.
Broatch, 68 Neb, 687.

2. Taxes: CAUSE OF AcTioN. A claim for taxes under the assessment
for one year is not the same cause of action as a claim for taxes
on the same property under an assessment for a prior year.

3. : Res Jupicata. If the liability of property to taxation de-
pends upon the existence of a specific fact, and that fact is neces-
sarily determined in one litigation, it cannot be controverted by
the same parties in a subseqguent litigation.

4, The west half of the railroad bridge over the Mis-

souri river owned by the company which operates through pas-
gsenger and freight trains continuously through different counties
of this state to and over said bridge, and thence through adjoin-
ing states, is “a part of the continuous line of road” within the
meaning of sections 39 and 40 of the revenue act in force in
1901 (Compiled Statutes, ch. 77), and is assessable for taxation
by the state board and not by local assessors, and a prior adjudi-
cation that such bridge so used is not “a part of the continuous
line of road” is not an adjudication of fact, and will not operate
as an estoppel against the parties to such prior litigation,
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5. Question of Law. The question whether such bridge so owned and
used is “a part of the continuous line of road,” within the mean-
iné of said statute, is a question of law, and not a question of
fact upon which an estoppel can be predicated.

APPEAL from the district court for Cass county: PaAUL
JESSEN, JUDGE.  Affirmed.

Jesse L. Root, for appellants.
J. W. Dcweese, Byron Clark and F. E. Bishop, contra.

C. C. Wright and W. H. Herdman, amici curie.

SEDGWICK, J.

The principal questions involved in this case are iden-
tical with those stated and discussed in Chicago, B. &
Q. B. Co. v. Richardson County, arte, p. 482, which fol- .
lows and approves Chicago, B. & Q. R. Co. v. Richardson
County, 61 Neb. 519, and also in State v. Back, ante,
p. 402.

There is another question presented in this case which
has been thoroughly discussed in the briefs and in the oral
argument upon the rehearing. The bridge in question in
this case was assessed by the local officers for taxation for
the years 1881 to 1883, inclusive, and in the year 1886
the railroad company, having paid those taxes under pro-
test, brought an action in the district court for Cass county
to recover the amounts so paid. Afterwards that action
was brought to this court, and was determined against
the company. Cass County v. Chicago, B. & ¢. R. ( 0., 25
Neb. 348. It is contended that by the judgment in that
case the questions involved in the case at bar arc res judi-
cata. The local authorities assessed this bridge for taxa-
tion for the year 1901, and the company brought this
action to restrain the collection of the taxes. The dis-
trict court enjoined the collection of the taxes as praved,
and the case was brought to this court by appeal. The
subject matter of the former litigation was the taxes
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assessed against this property for the respective years
therein named, and the subject matter here is the taxes
assessed for the year 1901, so that it cannot be said that the
two cases involved the same subject matter, and, strictly
speaking, the judgment in the one case could not have
been res judicata of the subject matter involved in the
other. State v. Savage, 64 Neb. 684, 703; State v. Broatch,
G8 Neb. 687.

The real question in dispute between the parties is
whether in the former action the rights of the parties and
questions of fact, then in dispute between them, have, by
that case, been adjudicated so as to estop the parties to that
litigation from now questioning the facts so determined.
It was said by this court in State v. Broatch, 68 Neb. 687 :

“A judgment, rendered by a court of competent juris-
diction, determining the rights of the litigants on a cause
of action or defense, is an effectual bar against future
litigation over the same right determined by such judg-
ment, and is for all time, unless reversed or modified,
binding on the parties and their privies in estate or in law.
A ‘right, question or fact’ distinctly put in issue and
directly determined by a court of competent jurisdiction °
as a ground of recovery, cannot be disputed in a subse-
quent suit between the same parties or their privies, and
this even though the second suit is for a different cause of
action.”

Of course, the propositions of law that were advanced by
the court as requiring the disposition made of the issues
in the former case, if afterwards found to be erroneous,
would not be binding upon the court in subsequent litiga-
tion between the parties involving a different cause of
action. State v. Savage, supra; State v. Broatch, supra.

Many authorities are cited and ably discussed in the
respective briefs of counsel. Our labors have been much
lightened by those discussions and by the oral arguments
at the bar. There is substantially no difference of opinion
upon the controlling legal principle involved. Specific
facts that are so involved in a litigation that the result of
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the litigation depends upon the determination of these
facts are necessarily settled by that litigation, and the
authorities substantially agree that such facts so deter-
mined cannot afterwards be controverted by the parties
to the former litigation. To determine, then, the question
before us, it is necessary to ascertain what facts control-
ling the rights of the parties in the former case were ad-
judicated, and how far those facts so ascertained are in-
volved in and necessarily control the decision in this case.
The petition in that action alleged that the plaintiff “owns
the line of railroad extending from Pacific Junction, in
Mills county, Towa, westwardly across the Missouri river,
and through the counties of Cass, Lancaster and other
counties farther west in the state of Nebraska; and that
it has owned and operated said line of railroad since the
1st day of January, 1880; and that said line of road and
property thus owned by the plaintiff is situated in more
than one county in the state of Nebraska.” The answer
alleged “that the said railroad bridge, which spans the
Missouri river at Plattsmouth, Nebraska, is a separate and - -
independent structure from the ‘roadbed and right of way’
of said railroad company,” and further alleged “that said
railroad bridge has never been operated and controlled
by said plaintiff, either in the states of Iowa or Nebraska,
as a continuous part of its roadbed and main track; on
the contrary, defendant avers and charges that said bridge
has been maintained and operated by said corporation
plaintiffs always since its construction as a separate and
independent structure from its main line.”

In the brief for the county in the case at bar it is said:
“The real controversy between the railway company and
the county of Cass is the right of the local officers to assess
and tax the west half of the bridge across the Missouri
river near Plattsmouth, in said county,” and again, “We
now ask this court to say whether in the district court
in said cause the issue of fact as well as of law was not
raised, litigated and determined.” '

It is insisted that after the former case had been brought
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to this court, and the judgment of the lower court therein
reversed and the cause remanded, the case was dismissed
and no final judgment entered in the lower court, and that
therefore the issues therein presented were not finally ad-
judicated. If our attention had been called to a showing
in this record that the plaintiffs had been allowed by the
court to dismiss their former proceedings without preju-
dice to a future action, we would feel it incumbent upon
us to discuss the effect of such dismissal. As it is, we
think the question before us is fairly stated by counsel for
the county in the foregoing quotation from the brief. It
was said in the opinion of the court in the former case
that it was alleged in the petition that the taxes “were un-
lawfully levied and collected, for the reason that the bridge
was, at all times, a part of the line of railroad of defendant
in error, and legally taxable only as the other portions of
the road were taxable; and that the same was for each
year reported to the state board of equalization as a part
of the railroad, and taxed accordingly, all of which taxes
had been paid,” and that the answer consisted mainly of
specific denials of the allegations of the petition, and
“alleged that the bridge was not legally taxable by the state
board of equalization ; that it was not a part of the roadbed
of defendant in error’s road; that it was not operated as
a part of said road; that it was listed to the precinct
assessor for taxation by the duly authorized officers of
the railroad company, and that it was legally subject to
taxation by the county.” The language might indicate that
the writer of the opinion considered that the general ques-
tion whether the bridge was “a part of the line of said
road” was the ultimate fact to be determined, and was a
simple question of fact upon which the decision in con-
troversy depended; but in construing this language of
the learned author of that opinion, it must be borne in
mind that he was not discussing a question of res judicata.
It was not necessary for him to discuss the question
whether the result of the litigation depended upon the
determination of disputed questions of fact, or depended
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upon the application of legal principles to conceded
facts.

Although a claim for taxes under the assessment for
one year is not ad,adicated by a prior adjudication of the
validity of a tax upon the same property under asscss-
ment for a different year, still, if the liability to taxation
depends upon a charter right of exemption, the adjudica-
tion of that charter right in one litigation will estop the
parties thereto to question that exemption in subsequent
litigation. This was distinctly held in Nciww Oricans v.
Citizens Bank, 167 U. 8. 371, 17 Sup. Ct. Rep. 905. This
" is a case much relied upon by the appellant in the case
at bar. The thing in litigation upon which the right to
collect the tax in that case depended was the contractual
exemption of the bank under its charter, and, it having
been determined in the prior litigation that such con-
tractual relations existed, it was held that the parties were
estopped to deny it in subsequent litigation. The ad-
judication of a contract right is an adjudication of fact,
and a judgment that necessarily involves the question of
the existence of a charter or contract right will be hinding
upon the same parties in future litigation involving the
existence of that right. The existence of such contract
right was held to be the thing adjudicated in the former
litigation. The court said:

“The estoppel resulting from the thing adjudged does
not depend upon whether there is the same demand in both
cases, but exists, even although there be different demands,
when the question upon which the recovery of the second
demand depends has under identical circumstances and
conditions been previously concluded by a judgment be-
tween the parties or their privies.” Some of the leading
cases are then reviewed to illustrate this rule and the
court said further: “In Tioge R. Co. v. Blossburg & C.
R. Co., 20 Wall. 137, and Mason Lumber Co. v. Buchtel,
101 U. S. 638, it was held that when the proper construc-
tion of a contract was in controversy, the construction
adjudged by the court would bind the parties in all future

disputes.”
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When the court construes a contract and determines the
fact that the contract exists with the construction given
it, and the rights of the parties are made to depend upon
the existence of such contract, the parties are estopped
in future litigation to deny its existence.

In Chicago, B. & Q). R. Co. v. Richardson County, 61 Neb.
519, it is made plain that the court was construing the
statute and wercly applying its provisions to concede
facts. The court said:

“It is conceded by defendants that the bridge over the
Missouri river at Rulo, on the west half of which the
taxes in dispute were levied, is owned and used by plain-
tiff as a part of its continuous line of track,” and after
quoting at large sections 39 and 40 of the statute, it was
further said: “It needs no argument to show that the
railroad bridge at Rulo is neither a machine shop, a general
office building or a storchouse; and if this bridge, within
the meaning of the statute, is neither real nor personal
property outside the right of way of plaintiff, it is not to
be assessed by the local assessor, but is taxable only by
the state board of equalization. There is no claim that
it is exempt from taxation, the only controversy being
as to the jurisdiction of the taxing powers. If it is inside,
i. €., a part of, the right of way, as the term is employed
in the act, then it must be assessed by the state board,
otherwise not. The meaning of the term ‘right of way,’
as employed by the statute, is important, indeed, decisive
of the question.” . :

This fact is made the basis of the decision. Manifestly
all other matters discussed in the opinion are legal ques-
tions and relate to the construction of sections 39 and 40
of the revenue law (Compiled Statutes, 1901, ch. 77).
Clearly this does not make the determination of the ques-
tion depend upon any disputed fact. It is held that the
fact which is here recited, “if the bridge is inside the right
of way as the term is employed in the act,” then it must
be assessed by the state board. It is in that case, and in
the two later cases above referred to, determined as matter
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of law that the proper construction of the sections of
the statute under consideration is that a bridge which is
used by a railroad company as a part of its continuous
line of track is assessable by the state board and not by
local assessors. The determination of these cases was
made to depend upon the existence of this fact algne.
It is manifest that this fact was not contested in the prior
litigation relied upon as an cstoppel in this case. The
pleadings in that case will not admit of the construction
that an issue was tendered as to whether the property of
the railroad company was situated in more than one
county, or as to whether the railroad company owned the
bridge in question, or as to whether it used the bridge
as a part of its continuous line of track, or as to whether
the bridge was inside the right of way within the meaning
of the statute as it is now construed. The question con-
tested was whether these facts brought the case within
the provision of section 39, and it was erroncously deter-
mined that they did not. The court, in determining
whether the conceded ultimate facts constituted the bridge
in question a part of the continuous line of road within
the meaning of the statute, said that it was shown that
much higher rates were charged for the transportation of
passengers and freight across the bridge than over any
portion of defendant’s road, and that while, in fact, so far
as the running of trains and transportation of passengers
was concerned, no change or transfer was made, yet addi-
tional burden was placed upon all for crossing the bridge.
It was said: “To that extent, at least, the road was not
operated as a continuvous line.” Other facts are mentioned
in the opinion as tending to show that the road was not
operated as a continuous line. TUpon consideration of all
these facts, none of which were in dispute, it was con-
cluded that the road was not operated as a continuous
line within the meaning of the law. This construction
of the law has been found to be erroneous, and it is by
the later decisions declared to be the law of this state
that the facts which have always been conceded to exist
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constitute the bridge a part of the continuous line of road
within the meaning of the statute. The facts, then, to
which the construction of the statute is applied are not in
controversy in this case, and have never been controverted,
but always conceded or assumed in all the similar litiga-
tion. It follows that neither party is estopped to assert
these essential facts. The other questions presented by
the record are sufficiently discussed in the opinions above
referred to.
The judgment of the district court is
: AFFIRMED.

STATB OF NEBRASKA, EX REL. FRANK N. PROUT, ATTORNEY
GENERAL, V. NORTHWESTERN TRUST COMPANY.

FiLep OcToBER 20, 1904. No. 13,606.

1. Instalment Investment Company. If the organization of a corpo-
ration and its plan of doing business involve receiving from each
of its members a stated sum at stated intervals until a specified
amount is received from such members, and investing this money
in property for the benefit of its members, it is an instalment
investment company within the meaning of chapter 29, laws of
1903. Compiled Statutes, chapter 16, sections 216-227.

2. Power of Legislature. It is competent for the legislature to provide
for publicity of the condition and business methods of such cor-
porations, and to make reasonable classification of corporations,
companies and individuals for that purpose.

3. Constitutional Law. The statute in question is not in violation of
article III, or of section 1 of article VI, of the constitution, nor
does it give the state banking board such arbitrary powers as to
be unconstitutional for that reason.

ORIGINAL action in the nature of quo warranto to oust
respondent of its franchise. Heard on demurrer to answer
of respondent. Demurrer sustained. Judgment of ouster.

Frank N. Prout, Attorney General, and Norris Brown,
for relator.

A. L. Knabe, contra.
35
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SEDGWICK, J.

This is an original action in this court to oust the de-
fendant corporation of its franchise and annul its powers
and privileges. As ground for these proceedings, it is
urged by the attorney general that the defendant is an
instalment investment company, and has not procured
from the state banking board a certificate of approval as
the statute requires. The question is presented upon a
general demurrer to the answer of the defendant. In the
answer it is confessed that no application has been made
to the state banking board for its certificate of approval.
It is insisted by the defendant that the defendant is not
an instalment investment company within the meaning of
the statute, and that the statute in question is unconstitu-
tional and void.

1. The defendant shows the plan and scope of its or-
ganization and business in its answer. A copy of its
contracts with its members is attached thereto. By this
plan the defendant collects from its members $5 a month,
and obligates each member to pay $5 a month for 30
months, and thereafter $15.70 a month until $1,000 are
 paid. This money is to be invested in homes for the bene-
fit of the members. The statute in question is entitled
“An act to provide for the government, regulation, exam-
ination, reporting and winding up of the business of certain
corporations, associations, companies, copartnerships and
individuals engaged in the business of raising money from
members or others, by means of stated instalments or pay-
ments, to be held, invested or disbursed in accordance
with certain plans or schemes; to designate such corpora-
tions, associations, companies, copartnerships or individ-
uals as instalment investment companies.” The first sec-
tion of the act provides: “Every association * * * which
is or shall be organized for the purpose of raising money
from its members or others, by means of stated instal-
ments or payments, to be held, invested or disbursed by
said association, whether the money so contributed is



VoL. 72] SEPTEMBER TERM, 1904. 499

State v. Northwestern Trust Co.

paid in for shares in such association, or is held by the
association for investment and accumulation for the bene-
fit of the contributors, or as an advance on merchandise,
or property of any kind, to be delivered in the future, or is
held by the association to be disbursed among the con-
tributors, or any of them, in accordance with any agreed
plan or scheme, and whether the relation of the contribu-
tor to the association be that of a member, shareholder,
vendee, creditor or beneficiary of a trust; * * * shall be
. known for the purposes of this act, as an instalment in-
vestment company.” Laws of 1903, chapter 29 ; Compiled
Statutes, chapter 16, sections 216-227 (Annotated Statutes,
6649-6660).

There can, of course, be no question that the defendant
company is within the purpose of the act as disclosed in
the title, and within the language of the act itself as
shown in the foregoing quotation. The defendant suggests
that the money contributed by the members “never in any
event becomes the property of the defendant,” and seems
to urge that because of this fact it is not an instalment
investment company. Of course, this fact is made imma-
terial by the express language of the statute. If the cor-
poration is ‘“organized for the purpose of raising money
from its members by means of stated instalments or pay-
ments,” and the money so raised is either held, invested,
or disbursed by the corporation for the benefit of the con-
tributors, or among the contributors or any of them, “in
accordance with any agreed plan or scheme,” the com-
pany “shall be known for the purpose of this act as an in-
stalment investment company.”

2. The statute exempts building and loan associations,
savings banks, insurance companies, and fraternal bene-
ficiary associations from its provisions. This is said by
the defendant to render the statute repugnant to the 14th
amendment of the constitution of the United States. The
reason for this conclusion seems to be that the companies
and associations so exempted ‘“may engage in an instal-
ment investment business without requiring them to ob-
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tain the permission of the banking beard, or subject them
to penalties imposed by the statute.” It is urged that the
business of these companies by its very nature is within
the spirit of the statute, and that as such companies are
generally organized and conduct their business, they
would ordinarily come within the letter of the statute also.
There might be some rcason to question the policy of the
statute if these exempted companies and associations were
relieved from supervision by the state. The legislature
has provided by other statutes for their regulation and
supervision, which is the manifest reason for exempting
them from the provisions of this statute. The classifica-
tion attempted by the legislature is not unreasonable and
arbitrary, and no sufficient objection is urged to the power
of the legislature to make such classification. It cannot
therefore be said that any discrimination in that respect
has been made against instalment investment companies
as they are defined in this statute.

3. Again, it is urged that the statute in question is in
violation of article ITI, and section 1 of article VI, of the
constitution of this state. This thought is derived from
the supposition that by this statute the state banking
board is given judicial powers. The statute does not con-
fer judicial powers on the state banking board. Crewford
Co. v. Hathaway, 67 Neb. 325.

It is also objected that the 9th section of the act gives
the state banking board arbitrary power to revoke the
certificate of approval, and that the “action of the board
so taken shall be sufficient authority for the appointment
of a receiver,” but this is not the meaning of the section
in question. The provision is that, if it appear that
grounds therefor exist, the board shall revoke the cer-
tificate; that is, if the grounds provided by statute for
such revocation exist, and the facts are made to appear
to the board, they shall revoke the certificate; and the
further provision is that the attorney general shall apply
to the proper court for the appointment of a receiver,
and, if such fact or facts be made to appear (that is, to
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the court), it shall be sufficient to authorize the appoint-
ment of a receiver, etc. The objections urged to the statute
might be urged generally to other similar statutes to
regulate building and loan associations and fraternal in-
surance associations and others. These objections are
not very extensively argued or strenuously insisted upon
in the brief, and we cannot see that the statute should be
held unconstitutional for any of the reasons presented by
the defendant. It follows that the defendant, not having
complied with these provisions, is transacting its business
unlawfully. It is urged by the attorney general that the
scheme of the defendant is such as to bring it within the
prohibition of our statute against lotteries; and that the
defendant’s business is unlawful because it involves the
entering into contracts which cannot be performed on
the part of the defendant. It does not appear to be
necessary to examine and discuss those questions in ad-
vance of the action of the state banking board.

The demurrer to the answer is sustained, and judgment
of ouster will be entered as prayed.

JUDGMENT OF OUSTER.

JOHN BLAIR V. STATE OF NEBRASKA.
Frep OcToBER 20, 1904. No. 13,611,

1. Information: ErLecTioN. When an information contains two or more
counts charging distinct and separate oifenses of the same nature,
the trial court may, in the exercise of a sound discretion, require
the county attorney to elect on which count he will rely for a
conviction, either before the commencement of the trial, or after
the state has produced its evidence in chief, and before the ac-
cused is required to make his defense.

2. Motion to Quash. Record examined, and held that the defendant’s
motion to quash the second and third counts of the information
was properly overruled.
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3. Demurrer to Evidence. Evidence contained in the bill of excep-
tlons examined, and found sufficient to resist the demurrer of
the defendant thereto, and his motion to require the court to
direct the jury to return a verdict in his favor.

4, Rulings. Held, that the record discloses no reversible error in re-
ceiving and rejecting evidence.

6. Evidence is relevant which shows that the accused has threatened
or assaulted a witness, has endeavored to prevail on him to ab-
scond, has procured his absence, has endeavored to induce him
to testify falsely, or has concealed the whereabouts of such wit-
ness from the prosecution; and such conduct on the part of an
accused person is an incriminating circumstance to be weighed
by the jury in determining the question of his guilt.

(=]

., Statutory Rape: EviDENCE. In a prosecution for statutory rape, fre-
quent acts of improper familiarity between the parties implicated
may be received in evidence to prove their adulterous disposition
toward each other.

7. Leading Questions. The trial court may, to a reasonable extent,
permit leading questions to be propounded, on direct examination,
to a hostile or reluctant witness.

Continuance. Record examined, and held that defendant’s applica-
tion for a continuance, after the prosecutrix had changed her evi-
dence; was properly denied.

%

©

Reopening Case. It is within the sound discretion of the trial court
to permit a party, in furtherance of justice, to reopen his case
and introduce other and further evidence at any time before the
close of the trial; and where it is made to appear that there
has been no abuse of discretion, and the substantial rights of the
opposite party have been in no maner prejudiced by such a course,
error cannot be predicated thereon.

10. Assistant Counsel. An objection to the appearance of private
counsel to assist the county attorney in conducting a criminal
prosecution, to be available, should be made at a suitable time
and in the proper manner, and must be supported by at least
some showing that the county attorney did not request or require
any assistance, and the court had not appointed such counsel for
that purpose.

Held, that a general objection to the appearance of such
counsel made during the trial in connection with the examination
of a witness, and without any showing to support it, was prop-
erly overruled.

12. Instruction. The fact that a single clause of an instruction is in-
complete is not sufficient ground for a reversal, if, when the whole

11.
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paragraph is read and construed together, its meaning is clear
and certain, and it appears from the record that the jury could
not have been misled- thereby.

13. Evidence reviewed, and held sufficient to sustain the verdict.

ERROR to the district court for York county: ARTHUR
J. EvANS, JUDGE. Affirmed.

George B. France, for plaintiff in error.

Frank N. Prout, Attorney General, Norris Brown and
Meeker & Wray, contra.

BARNES, J.

The state prosecuted John Blair in the district court for
York county on a charge of statutory rape. The trial re-
sulted in a conviction, and the court sentenced him to be
confined in the state penitentiary for a period of three
years. From such conviction and judgment the defendant
brings error. The information contained three counts,
in each of which the state attempted to charge the accused
with the crime of statutory rape, committed on the person
of one Beulah Thomas, who was alleged to be a female
child under 18 vears of age. In the first count the date of
the alleged sexual intercourse was stated to be June 1,
1901 ; in the second count the time alleged was January 4,
1903, and in the third count the date named was I'ebruary
5, 1903. Before going to trial the defendant filed a motion
to require the state to elect on which count it would
prosecute. The court, at that time, reserved his decision,
but when the state had introduced its evidence in chief
the motion was sustained, and the county attorney elected
to rely for a conviction on the third count of the informa-
tion.

Counsel for the defendant contended that the failure
of the court to require an election before the trial com-
menced was reversible error. In some jurisdictions it is
held that, where the indictment or information charges
two or more distinet and separate felonies, the prosecutor
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should be required to elect on which count or charge he
will rely for a conviction, before going to trial. But most
of the courts hold that a number of separate and distinct
felonies, all of which may be tried in the same manner,
which are of the same general character, which require
for their proof evidence of the same kind, and the punish-
ment for which is of the same nature, may be charged in
separate counts of one information, and the party thus
charged may be placed on trial on all of such counts at
the same time; that the matter of requiring an election in
such cases is left to the sound discretion of the trial
court, to be excrcised when the state has submitted its
evidence in chief, and before the accused is put on his
defense. This rule is sustained by the great weight of
authority in this country. Maxwell, Criminal Procedure
(2d ed.), 550, 551; Wharton, Criminal Pleading and
Practice (9th ed.), sees. 295, 296 ; Korth v. State, 46 Neb.
631; Statc v. Hodges, 45 Kan. 389, 26 Pac. 676; Roberts
v. People, 11 Colo. 213, 17 Pac. 637; State v. Crimmins,
31 Kan. 376; State v. Schweiter, 27 IKan. 499; Common-
wealth v. Jacobs, 152 Mass. 276, 25 N. E. 463; State v.
King, 114 Ta. 484, 91 N. W. 768; Bailey v. State, 4 Ohio
St. 440.

We are firmly committed to the rule last above stated,
and so it only remains for us to determine whether the
court was guilty of an abuse of discretion in not requiring
the prosecutor to elect on which count he would rely until
after he had produced his evidence in chief. The record
discloses that, although it was charged in the first count
that the act of sexual intercourse took place on the 1st
day of June, 1901, and in the second count that the offense
therein described was committed on the 4th day of
January, 1903, the state introduced no evidence establish-
ing, or tending to establish, either of these counts. In
fact, the record clearly shows that no attempt was made to
prove the commission of any offense other than the one
on which the state elected to rely for a conviction. This
being the case, the fact that the state was not required
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to elect, until after it had introduced its evidence in chief,
resulted in no prejudice to any of the defendant’s sub-
stantial rights. It therefore follows that the court was
- guilty of no abuse of discretion.

The defendant insists that the court erred in refusing to
quash the second and third counts of the information;
and also in overruling his motion to quash the third count
after the state had introduced its evidence and rested.
And it is contended that the state having charged in the
first count that the offense described therein was committed
on the 1st day of June, 1901, the second and third counts,
in which the dates of the offenses charged were alleged
as of January 4, and February 5, 1903, failed to state any
offense, because, if the charge contained in the first count
were true, the prosecutrix could not have been chaste at
the times last above mentioned. In the first place, an
examination of the first count shows that the facts alleged
therein were not sufficient to constitute the crime of
statutory rape. Therefore, it stated no offense, and, even if
that count had stated an offense, it appears that the state
had no proof, or at least offered none, to sustain it. For
these reasons the allegations of the first count could in no
way affect the charges contained in the other two. Again,
when the state elected to rely on the third count for a
conviction, the second count was as completely eliminated
from the case as though it had never been set forth in
the information. It follows that when the accused was
required to present his defense the information, in legal
effect, contained only the third count, and stood precisely
as though it had never contained any other. That count
was sufficient in form and substance to charge the offense
of statutory rape, and on that count, and no other, the
jury returned a verdict of guilty. Again, it was held in
Bailey v. State, 57 Neb. 706, that the defendant cannot
plead his own defilement of the girl within the statute of
limitations as a defense to a later defilement. The court
said :

«Had the first defilement of the girl by the prisoner
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occurred in Nebraska instead of Iowa on the date it did,
and which was prior to the one charged in the indictment,
then the first defilement would be no defense to the
prisoner on an indictment for the second, since both would
have been within the statute of limitations and each inter-
course a part of the crime charged in the indictment.”

For these reasons it is apparent that the court did not
err in overruling the defendant’s motion to quash.

It is further contended that the court erred in overruling
defendant’s demurrer to the state’s evidence. It is true
that when the state first rested, the prosecutrix had, by
her evidence, denied that the defendant had sexual inter-
course with her at any time. But taking into considera-
tion the testimony of her mother, in which she related
the fact of having caught the defendant and her daughter
in a compromising position in the barn on the 5th day
of February, 1903, with other circumstances detailed by
the witnesses, the conduct of the prosecutrix and the de-
fendant toward each other, the fact of his having her taken
from her own home in the night time, conveyed her to a
neighbor’s, taking her thence to his own house where he
kept her concealed for more than a week, at a time when
he knew she was wanted by the state as a witness against
him in the prosecution of this case, together with her
confessions to her mother, and others, as shown by the
record, we cannot say that a conviction could not have
been sustained, and that the case should not have been
submitted to the jury. We think, however, this objection
is eliminated because the case was reopened and other
and further evidence introduced by the state. '

Under the general head of.errors of law occurring at
the trial, many assignments are discussed by the de-
fendant’s counsel, and we will endeavor to dispose of them
in the order in which they are presented.

Complaint is made because the prosecution was allowed
to ask Miss Thomas certain questions relating to her evi-
dence given at the preliminary hearing. For example:
“Q. Do you remember the circumstances you testified to
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on the preliminary examination as to what took place
upstairs on that Sunday in June, 1901, between ;you and
Blair?” The answer to this question, as shown by the
record, was: “I do not remember. No, sir.” It appears
that all like questions were answered by her in the same
way. It is apparent that the witness was at least a re-
luctant one, and for that reason the form of the questions
was permissible. It further appears that no attempt was
made to show what her evidence, or any part of it, was
on the preliminary hearing, and, as the questions con-
tained no recital of such evidence, it is not apparent te
us how the examination complained of could in any way
prejudice the defendant’s rights.

Complaint is made of the admission of certain parts of
the evidence describing defendant’s conduct in removing
the prosecutrix from her home in the night time and con-
cealing her at his house, when he knew she was wanted
as a witness by the prosecution. It is contended that this
evidence could have no tendency to prove the crime alleged
to have been committed on the 5th day of February, 1903,
and only had a tendency to prejudice the rights of the de-
fendant. We think counsel have failed to comprehend
the purpose for which this evidence was introduced. It
is true that it constituted no direct proof of the specific
act charged against the defendant, but evidence of such
conduct is always admissible because it is inconsistent
vith the innocence of the accused. “Evidence is relevant
to show that the accused has threatened or assaulted a
witness, has endeavored to prevail on him to abscond, has
procured his absence, has endeavored to induce him to
testify falsely.” 12 Cye. 398.

In State v. Keith, 47 Minn. 559, 50 N. W. 691, it was
said:

“Tt is a prejudicial circumstance, which may weigh
heavily against one accused of crime, that witnesses were
by him sent out of the state and kept away, so that their
testimony might not be produced against him.”

We therefore hold that all of the testimony conmecting
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the defendant in any way with removing the prosecutrix
from her home and concealing her whereabouts from the
pProsecution was relevant, and therefore properly received.
The fact that this was done with the consent, and at the
request, of the prosecutrix does not rob it of its incriminat-
ing character, and the exclusion of her evidence showing
such request and consent was not reversible error.

Error is assigned for allowing the witness Beulah
Thomas to answer certain questions on redirect examina-
tion touching the actions of the defendant and her own
conduct during her absence from home from the 22d of
November to the Tth day of December following. We have
examined the record, and fiicl nothing improper in these
questions; and, as the defendant has not pointed out to
us any particular reason for his statement that they were
prejudicial to his rights, we are unable to say that the
court erred in allowing them to be asked and answered.

It is contended that the court erred in receiving certain
evidence given by Mrs. Thomas, the mother of the prose-
cutrix. A part of the evidence complained of related to
statements made by the defendant to herself and husband,
when he was charged by them with baving sexual inter-
course with their daughter in the barn on February 3,
1903. This evidence was clearly competent; but the gist
of the complaint is that the witness stated that a certain
letter written by the prosecutrix, which seemed to connect
the defendant with the transaction, was read to him at
that time, and he was asked what he had to say about it.
No statement was made to the jury of the contents of the
letter, and as it was not introduced in evidence the de-
fendant could not have been prejudiced by the form of
these questions. The rest of the testimony of this witness
related to the conditions existing at the barn on the 5th
day of IFebruary, 1903, what she saw there, and what took
place between defendant and her daughter on that oc-
casion. This evidence was clearly competent, and was
properly received. )

Error is predicated for receiving certain parts of the
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testimony of S. A. Thomas, the father of the prosecutrix.
That which is particularly complained of was his state-
ment that he swore out a warrant for Blair’s arrest, and
went down there with the deputy sheriff after him. This
evidence, it is claimed, had no tendency to prove the crime
charged. In answer to this criticism it is sufficient to say
that it was not offered for that purpose, but was offered
in connection with the actions of the defendant in con-
cealing the witness at a time when he knew her evidence
was necessary in order to proceed with his trial.

It is contended that the court erred in receiving the
evidence of Lewis H. Bice, as to the conversations he had
with the defendant when employed by him to take the
prosecutrix from her home to Anderson’s, together with
the conduct of the witness and the accused, and the con-
duct of the accused toward the prosecutrix from the 20th
of November, 1903, until the trial of this cause in
January, 1904. And it is urged that such testimony could
have no tendency to prove the crime with which the defend-
ant was charged. It is apparent that the evidence of Mr.
Bice was introduced as an incriminating circumstance
tending to prove the crime charged, and for the purpose
of showing the conduct of the defendant in secreting the
prosecuting witness. All of this testimony was competent
for that purpose. It is also said that the jury might not
believe that the defendant committed the crime on the
5th day of February, 1903, but that on account of this
evidence they might believe that he committed the crime
Letween the 26th of November and the Tth day of December
of that year. It is a sufficient answer to this objection to
say that there was nothing in the testimony of the witness
Bice from which any one could even infer that sexual
intercourse had taken place between the accused and the
prosecutrix during the time covered by his evidence.

Objection is also made to the testimony of the witnesses
Meredith, Newman, Dorsey, Wilcox, and others, relating
to the conduct of the accused and the prosecutrix toward
edch other. As was said in People v. Castro, 133 Cal. 11,
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65 Pac. 13, evidence of improper familiarity may be re.
ceived to prove the adulterous disposition of the partics
implicated. While it is true the evidence of these witnesses
does not directly establish the commission of the crime
charged, yet, from the conduct of the parties described
thereby, the jury might conclude that it was not im-
probable that the act of sexual intercourse had taken
place between them, as charged. Such testimony would
at least tend to corroborate the evidence of the prose-
cutrix, and corroborating facts and circumstances are
always admissible, and should be introduced in evidence
when available.

Complaint is also made because the court excluded the
evidence of Mrs. Blair and others, offered for the purpose
of showing that the prosecutrix had said to them, while
she was concealed at the defendant’s house, and at other
times and places, that the accused had never wronged her,
or misused her in any way, and the reason she did not go
home was because her parents were trying to compel her
to testify that she had criminal relations with the de-
fendant; that such testimony was false, and that they
threatened to punish her for not testifying as they wanted
her to, which was to testify to that which was false. When
this evidence was offered it was clearly incompetent. The
prosecutrix had testified positively that the accused had
never had sexual intercourse with her. The testimony
offered in no manner tended to dispute her evidence.
Therefore it was not competent, when offered, for any
purpose. Again, it was hearsay evidence, and amounted,
at that time, to nothing more than an attempt to cor-
roborate the evidence of the prosecutrix by her own dec-
larations.

It is further contended that the court erred in permit-
ting counsel to ask the prosecutrix the questions which
“-ere propounded to her at the time she was recalled and
testified as to the act of sexual intercourse between her-
self and the defendant on the 5th day of February, 1903,
hecause they were unfair, unreasonable and leading, and,
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in fact, suggested to the witness the answers desired. The
only criticism which can be truthfully directed against
this form of examination is that it was somewhat leading.
We have often held that, where the witness clearly appears
to be hostile or reluctant in giving testimony, the court
" in his discretion may permit the prosecution to propound
leading questions. It is apparent from the record that
the prosecutrix was not only a hostile witness, but also
a most reluctant one. This no doubt because of her re-
luctance to publish her own shame. Therefore leading
questions were proper and necessary in this case, and the
court rightly so held.

We come now to the question of defendant’s request for
a continuance of the case, after the prosecutrix was re-
called, to enable him to procure the attendance of witnesses
to prove that she had told them at different times and
places that the defendant had never had sexual intercourse
with her at any time, had always treated her well, and
never injured her in any way. This application for a
continuance was overruled by the court, because it ap-
peared that a large number of the witnesses desired
for the purpose above mentioned were present in the court
room, and if there were any other witnesses desired for
that purpose their testimony would be merely cumulative;
that there was no sufficient foundation laid, or showing
made, for a continuance of the case. It appears from the
record that James Carey, Ira Blair, James Oram, John
Walsh, Mary Blair, A. B. Taylor and John Blair were
called as witnesses for the purpose above mentioned ; that
they were all present in court, and testified to the fact
that the prosecutrix had told them, at different times and
places, that the defendant had always treated her well;
had never injured her in any way, and had never had sexual
intercourse with her at any time. Only three witnesses
of all those subpenaed by the defendant were absent and
failed to testify on that point. When we take into con-
sideration the statement of the prosecutrix that she did
not remember whether she made those declarations to the
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three absent witnesses, and further consider the fact that
their evidence, if produced, would have been merely cumu-
lative, we are constrained to hold that the denial of a con-
tinuance in no manner prejudiced the defendant’s rights.

It is strenuously contended that the court erred in per-
mitting the state to withdraw its rest after a part of the
arguments were made, and recall the prosecutrix for
further examination. That this is a matter committed
to the sound discretion of the trial court there can be
no question. McClellan v. Hein, 56 Neb. 600; Hans v.
State, 50 Neb. 150; Sicber v. Weiden, 17 Neb. 582; Gil-
lette v. Morrison, 9 Neb. 393 ; Tomer ¢. Densmore, 8 Neb.
384 ; Chicago, B. & Q. R. Co. v. Goracke, 32 Neb. 90;
Pence v. Uhl, 11 Neb. 320.

In Fremont, E. & 1. V. R. Co. v. Crum, 30 Neb. 78, the
court said:

“It appears from the bill of exceptions that after the
closing of the evidence, and the counsel on either side had
addressed the jury, the counsel for defendant asked the
court to instruct the jury to find for the defendant, on the
ground that the plaintiff had not shown by the evidence
that any one of the three fires alleged were upon the land
described in the petition. Thereupon counsel for the plain-
tiff moved to reopen the case, to which defendant objected,
and counsel stated that he would be unable to proceed
with the trial if the case was then opened; which objection
was overruled, the case was reopencd and the plaintiff
allowed to re-examine witnesses as to the locality of the
railroad and that of the burned premises. * * * We
see no reversible error in the action of the court; but it is
not doubtful that it was within the discretion of the court,
and tended to the impartial administration of justice and
to the economy of litigation.”

In Yeoman v. State, 21 Neb. 171, the court said:

“After the introduction of other witnesses the defense
rested. The district attorney then recalled Amanda Yeo-
man ‘for the purpose of cross-examination.” To this plain-
tiff in error at the time objected, but the objection was
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overruled, to which he excepted, and now assigns the rul-
ing for error. We are not informed whether there was
any showing made upon the part of the state or not, but
for the purposes of this case we will assume there was not ;
and yet we do not think there was such an abuse of discre-
tion, if any, on the part of the court as to call for a re-
versal of the judgment on that ground. A certain reason-
able discretion is allowed to the trial court in the conduct
of the trial before it, and so long as it is not clear that that
discretion has been abused to the prejudice of the party
complaining, the action of the trial court will be upheld.
In the matter now under consideration we can detect
neither abuse of discretion nor prejudice to plaintiff in
error,”

It appears in the case at bar that after both parties had
rested and the arguments had begun, the prosecutrix, of
her own accord, sent word to the presiding judge that she
desired to correct some misstatements in her former testi-
mony ; that she informed the sheriff, in whose custody she
had been placed, of such desire; that she sent word to the
county attorney that she wished to see him, and informed
him, when he called upon her, that she desired to correct
her former testimony. The nature of the proposed cor-
rection was imparted to the court, and it was clearly shown
that she, using her own words, proposed to tell the truth
about the matter in controversy. Under these circum-
stances it was proper for the court to reopen the case and
receive her testimony. Refusal to have done so would have
been an arbitrary exercise of his discretionary power, and
would have resulted in a miscarriage of justice. After the
prosccutrix had corrected her former evidence, the trial
proceeded the same as though she had given such corrected
testimony in the first instance. The defendant was then
permitted to complete his defense, and in doing so intro-
duced the evidence of the seven witnesees heretofore named,
showing that the prosecutrix had, at other times and
places, made statements contrary to her corrected evi-

dence. The defendant was deprived of no substantial ele-
36
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ment of his defense, and was at no time in any worse
position than he would have been had her testimony, as cor-
rected, been delivered when she was first called to the wit-
ness stand. The record discloses neither an abuse of dis-
cretion nor prejudice to the defendant.

Complaint is made because the court overruled the de-
fendant’s objection to the appearance of counsel, alleged
to have been retained by private parties, to aid in con-
ducting the prosecution. It is the common practice in
this state to permit such counsel to appear whenever a
request is made therefor. Polin v. State, 14 Neb. 540;
Bradshaw v. State, 17 Neb. 147; Gandy v. State, 27 Neb.
707. It is stated, however, that the county attorney did
not request the appointment of private counsel to assist
him, and the court did not appoint the counsel for that
purpose. On that question the record is silent. How-
cver, the fact that private counsel assisted the county
attorney in the prosecution, with his entire sanction,
raises a strong presumption of request and appointment.
Again, the objection of the defendant to the appearance
of such counsel was not made at the proper time, nor in
an available manner. It appears that during the examina-
tion of the prosccutrix the objection was made, and the
record on that question is as follows: “Q. I will ask you,
Miss Thomas, if you were ever upstairs in this sleeping
room when Mr. Blair came up there where you were, at
any time in the year 1901 or 1902? Objected to. In-
competent. Immaterial. No evidence on the matter of
her going upstairs; no foundation laid for question, and
leading. Overruled. Defendant excepts. It is objected
to attorneys Mr. Merton Meeker, Arthur G. Wray and Mr.
I'rederick C. Power, and each of them, appearing on the
part of the state to prosecute this case, as the county
attorney is here in his official capacity, able and ready to
take part in the prosecution. Overruled. Defendant ex-
cepts.” This was the only objection interposed to the ap-
pearance of such counsel. Tt will be observed that the
objection was made during the trial, and in connection
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with an objection to a question propounded to the prosecut-
ing witness. No statement was made, or evidence offered,
showing, or tending to show, that the prosecution had not
requested the assistance of counsel, or that the court had
not properly appointed them to render such assistance.
Again, it is not apparent from an ecxamination of the
record that the part taken by assistant counsel in the
prosecution of this case tended in any manner to preju-
dice the defendant’s rights.

It is urged that the district court erred in giving instruc-
tion No. 6, which reads as follows: “6. The jury are in-
structed that the material allegations of the information
upon which the defendant is prosecuted in this case are
as follows: Irirst. That the defendant John Blair, at
the time of the intercourse with which he stands charged
in the information, was a male person over the age of 18
years. Second. That said Beulah Thomas, at the time of
the intercourse with which the prisoncr stands charged in
the information, was a female child under the age of 18
vears. Third. That on or about the 5th day of IFebruary,
1903, and within three years prior to the 9th of January,
1904, the said defendant made an assault upon said Beulah
Thomas, and did carnally know and abuse her. Fourth.
That said Beulah Thomas, at the time of the intercourse
with which the prisoner stands charged in the information,
was chaste, as defined in these instructions. Iifth. That
the crime charged in the information was committed in
York county, and state of Nebraska, and since the 9th day
of January, 1901, and prior to the 25th day of April, 1903.”

The contention is that this instruction was erroneous
and prejudicial to the rights of the defendant, in that it
permitted the jury to find the defendant guilty of a crime
of the character alleged in the information at any time
up to and including the 9th day of January, 1904. Read-
ing the several paragraphs of this instruction together,
and giving the whole a fair construction, it is apparent
that the jury could not have been misled thereby. Again,
it is clearly and explicitly stated in the fifth subdivision
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or paragraph that the jury must find that the crime
charged in the information was committed in the county
of York, and state of Nebraska, since the 9th day of
January, 1901, and prior to the 25th day of April, 1903,
which was the day on which the prosecution was begun.
In considering the probable effect of this instruction, we
must remember that there was no evidence before the jury
of any act of sexual intercouse between the defendant
and the prosecutrix except the one allezed to have oceurred
on the 5th day of February, 1903, which was within the
dates above mentioned. That was the only act of sexual
intercourse which the jury could havé considered at all,
and was the one for which the defendant was convicted.
It follows that the instruction complained of was not mis-
leading, and the defendant’s criticism is untenable. Fergu-
son v. State, 52 Neb. 432; Rema v. State, 52 Neb. 375
Palin v. State, 38 Neb. 862.

Lastly, it is contended that the verdict of the jury and
the judgment of the court are not sustained by sufficient
cvidence. It isimpossible within the limits of this opinion
to quote or even epitomize the evidence. It elearly appears
that the prosecutrix, at the time of the alleged sexual inter-
course, was a female child not quite 16 years of age; that
the defendant was a male person over 18 years old; that
the prosecutrix testified that she never had sexual inter-
course with any man other than the defendant, and her
cvidence on that point being undisputed was sufficient to
show her previous chastity. It further appears that she
testified positively that the act of sexual intercourse took
place between herself and the defendant on the 5th day
of February, 1903, in the barn on her father’s premises in
York county, Nebraska. It also appears that her mother,
at the time and place of this occurrence, saw her and the
defendant in a compromising position ; that for this reason
her suspicions were aroused, and her belief in the rumors
that had been going about the neighborhood of improper
intimacy between the defendant and her daughter was
confirmed. That when charged with such improper in-
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timacy, the prosecutrix at first denied it, but afterwards
admitted it to her mother. There was also evidence of
" acts of unusual intimacy between the prosecutrix and the
defendant extending over a period of about two years;
and while none of such acts were in themselves sufficient
to establish the fact of sexual intercourse, yet, as above
stated, they were proper to be considered, as showing the
adulterous disposition of the prosecutrix and the defendant
toward each other. The foregoing facts, and the circum-
stances surrounding the transaction in question, together
with the conduct of the defendant, in removing the
prosecutrix, about the time that his trial was coming on,
from her home to Anderson’s, in bringing her from Ander-
son’s to his own home, where he kept her concealed from
the 26th day of November to the Tth day of December, fol-
lowing, and only disclosed her whereabouts when charged
with having her concealed in his house, and confronted with
a warrant for his arrest therefor (conduct hardly consistent
with his innocence), prevent us from saying that the evi-
dence was not sufficient to support the verdict, and the
jury was not justified in finding the defendant guilty, as
charged in the information. While it is true that the
prosecutrix made different and conflicting statements on
the witness stand, and elsewhere, yet, after all, the jury
was the proper tribunal to determine the weight and credi-
bility of her evidence, considered in the light of all of the
other testimony, together with the incriminating conduct
of the accused, and we are unable to say that the conclusion
arrived at by that body was incorrect.

A careful review of the entire record discloses no re-
versible error, and therefore the judgment of the district
court is . :

AFFIRMED.
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AAcHEN & MUNICH FIRE INSURANCE COMPANY, APPELLANT,
v. CiTY OF OMAHA ET AL., APPELLEES,

FiLEDp OcToBER 20, 1904, No. 13,824.

1. Taxation: Foreten INsuraNceE CoMmpaNiES. Under the first clause
of section 1, article IX of the constitution of this state, which
enacts, “The legislature shall provide such revenue as may be
needful, by levying a tax by valuation, so that every person and
corporation shall pay a tax in proportion to the value of his, her
or its property and franchises,” property and franchises within
the state must be taxed according to valuation, and no discrim-
ination can be made between foreign or domestic fire insurance
companies as to taxes laid under this subdivision.

2. : CoNsSTITUTIONAL LAw. A tax upon the gross amount of pre-
miums received by a foreign fire insurance company during the
preceding year within the county, town, city, village and school
district where the agent conducts the business is not a tax upon
property required to be laid under the first clause of section 1,
article IX of the constitution, but is a tax upon insurance inter-
ests or business, and is authorized by the second subdivision of
said section. Phwniz Ins. Co. v. City of Omaha, 23 Neb. 312,
distinguished.

3.

Under the second clause of said section, providing
for the taxation of persons because of the businesses or occupa-
tions in which they shall be engaged, a tax possesses the requisite
character of uniformity if the persons subject to it are duly
divided into classes, and the law operates on the members of
each class uniformly under substantially the same circumstances
and conditions.

Section 6 of article IX of the constitution pro-
vides affirmatively that taxes on persons for corporate purposes
shall be levied by municipal authorities under powers vested in
them by the legislature for that purpose, and by section 7 of that
article the legislature is forbidden to levy taxes upon persons
or property for the corporate uses of municipal corporations.
That which is forbidden to be done directly cannot lawfully be
done by indirection.

5.

For the purposes of taxation under either section
1 or section 6, article IX of the constitution, insurance companies
not organized under the laws of this state may be treated as a
single class, and taxed at a rate different from that imposed upon
such corporations that are so organized.
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6.

Section 7, article IX of the constitution, prohibits
the legislature from imposing taxes on municipal or other corpo-
rations, or the inhabitants or property thereof, for corporate
purposes. Held, That the tax sought to be imposed upon the
appellant fire insurance company was attempted to be imposed
under the direct authority of the legislature, and is in conflict
with the provisions of said section. State v. Wheeler, 33 Neb. 563,
followed.

APPEAL from the district court for Douglas county:
ALEXANDER C. TrROUP, JUDGE. Rcrersed.

Greene, Breckenridge & Kinsler, for appellant.
C. C. Wright and W. H. Herdman, contra.

BY THE COMMISSION.

This is a proceeding in error from a judgment of the
district court for Douglas county sustaining a general de-
murrer to the petition and dismissing the action. The
action was brought by the Aachen & Munich Fire In-
surance Company, a foreign corporation, for the purposc
of restraining the city of Omaha and August II. Hennings,
the city treasurer, from enforcing and collecting a tax
which was assessed for municipal purposes by the tax com-
missioner of that city upon the gross premium receipts
within the city of Omaha of the plaintiff for the preceding
calendar year, under section 58 of the revenue law (article
I, chapter 77, Compiled Statutes, 1903; Annotated
Statutes, 10457). The grounds upon which the plaintiff
seeks to declare the tax void are as follows: Discrimina-
tion between fire insurance companies organized under
the laws of other states or countries and domestic fire
insurance corporations; also discrimination between for-
eign life, accident and surety companies and foreign fire
insurance companies; and further, that section 58, which
provides for the assessment and taxation as property of the
gross premium receipts during the preceding year of
foreign fire insurance companies, is void because it lays a
property tax on incomes for a previous year without regard
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to the actual existence in the state of any taxable prop-
erty. That section 58 is void by reason of the diserimina-
tions, privileges and immunities in sections 59, 60 and 61
in favor of other insurance companies; and that the act
is broader than its title.

In the brief of plaintiff and in the oral argument our
attention has mainly been directed to the following propo-
sitions: Tirst, that the tax is void because it is a tax
on money not within the jurisdiction of the state or taxing
districts at the time it was levied. Second, that section
58 of the revenue law, under which the tax commissioner
and the c1ty treasurer of Omaha are seeking to proceed,
authorizes all taxing districts within the state to assess
and tax the gross receipts of foreign fire insurance as items
of property, the same as. property and franchises are
assessed and taxed under the provisions of the first clause
of section 1, article IX of the constitution, and is therefore
void. Third, the tax is void because section 58 authorizes
the taxing districts mentioned therein to impose a larger
burden upon the property of foreign fire insurance than
it authorizes them to impose upon the property of other
insurance companies doing business in this state, and, in
this respect, provides for an unjust and arbitrary dis-
crimination upon the property of foreign companies for
the purpose of taxation. Fourth, that section 58 does not
operate uniformly upon all insurance companies which
are members of the same class within the meaning of the
constitution.

The question which lies at the very threshold of the
investigation in this case is under which, if either, of the
two clauses of section 1, article IX of the constitution,
can such a tax as this be upheld? Section 1, article IX
of the constitution of the state of Nebraska, is as follows:
“The legislature shall provide such revenue as may be
needful, by levying a tax by valuation, so that every person
and corporation shall pay a tax in proportion to the value
of his, her or its property and franchises, the value to be
ascertained in such manner as the legislature shall direct,
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and it shall have power to tax peddlers, auctioneers,
brokers, hawkers, commission merchants, showmnen, jug-
glers, innkeepers, liquor dealers, toll bridges, ferries, in-
surance, telegraph and express interests or business,
venders of patents, in such manner as it shall direct by
general law, uniform as to the class upon which it
operates.” Dy the first clause of this section it is directed
that “the legislature shall provide such revenue as may
be needful, by levying a tax by valuation, so that every per-
son and corporation shall pay a tax in proportion to the
value of his, her or its property and franchises, the value
to be ascertained in such manner as the legislature shall
direct.” A tax laid under this subdivision is imperatively
required to be levied by valuation, so that the tax shall
be in proportion to the value of “property and franchises.”
Under these provisions there can be no discrimination
between persons or classes. Every person and every cor-
poration must be taxed alike by valuation. The law knows
no distinction between persons or corporations, or between
foreign or domestic corporations, under the powers granted
by this clause. This court said, by SULLIVAN, C. J., in
State v. Fleming, 70 Neb. 5283, in speaking of foreign in-
surance corporations:

“Such companies have no authority to transact business
in this state without the consent of the state, and, when
they seek the privilege, they must comply with the condi-
tions imposed. After coming here, their property must be
dealt with on terms of equality with the property of the
citizen. It is subject to no further burden in the way of
taxation than is imposed upon the resident, but, for the
privilege of doing business here, they must submit to such
conditions as the legislature sees fit to impose.”

The legislature has no power to impose a tax by valua-
tion upon the property of foreign fire insurance companies
within this state, and at the same time exempt domestic
fire insurance companies from a like burden. If such a
discrimination were made, it could not be upheld. If the
tax of which complaint is made in this case, there-



522 NEBRASKA REPORTS. [VoL. 72

Aachen & Munich Fire Ins. Co. v. City of Omaha,

fore, is a tax upon property, thereisa manifegt digerimina-
tion made between the property of foreign and domestic
fire insurance companies. But is it a tax upon property?
Under the facts stated in the petition and admitted by
the demurrer, much the greater part of the money received
for premiums during the preceding calendar year was not
in the state when the assessment was made. The money
received for premiums had been sent out of the state, and
only a small amount was actually within manual reach
of the taxing officers. Tt is an elementary proposition that
the state has power to tax all property within its limits,
but it cannot reach outside and lay its hands on the prop-
erty of nonresidents not within its sovereignty. Clother
v. Maher, 15 Neb. 1; Finch v. York County, 19 Neb. 50;
Judson, Taxation, secs. 391, 431. The theory of taxation
is that each individual shall contribute to the state a fair
proportion of his substance within its limits in return
for the protection to his person and his property afforded
him while within its jurisdiction. This excludes the idea
of tangible property lying within the confines of another
state which belongs to residents of the foreign state, and
which may properly be and usually is taxed for the support
of the government of that state, being subject to taxation
in this state. The general rule is that the domicile of the
owner is the situs of personal property for the purpose of
taxation. This rule has its exceptions, and the legislature
has the power, where personal property is actually within
this state, to separate it from the domicile of a nonresident
_owner for the purpose of taxation. When, however, both
the residence of the owner and his tangible personal prop-
erty are outside of the limits of the state, no power exists
in the legislature to make such property a subject of taxa-
tion.
1t is strongly urged by the plaintiff that the language of
the law reciting that such gross receipts are “to be taken as
an item of property of that value, to be assessed and taxed
on the same percentage of such value as other property,”
clearly and irrefutably shows that the tax is a tax upon
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property and therefore void. But we think we are not
driven to this conclusion, and that the language, “to be
taken as an item of property of that value,” may be reason-
ably construed as a direction to the assessing officer as to
how it is to be listed in his schedules, and is not an authori-
tative declaration and classification of the tax as a property
tax. Even if it were such a declaration, the fact that the
legislature called that a property tax which was not a
property tax, and that the name was a misnomer, would
not invalidate the tax if it were otherwise valid as a proper
exercise of the taxing power under the authority con-
ferred by the constitution. It is never presumed that
the legislature enacted a law with the intention of violat-
ing the constitution, and it is a sound rule that if two
reasonable constructions of a statute may be made, one
of which will not violate the organic law while the other
will, that construction is to be preferred which is in
accordance with constitutional provisions. The tax in
question is not a license tax imposed upon this corporation
as a condition precedent to being allowed to do business
in this state; no element of police power enters into it;
its purpose is merely to raise revenue; it is a tax upon
the business of transacting fire insurance by a class of
fire insurance companies who are incorporated in other
states and foreign countries. It is not a property tax, but
it is a tax on insurance interests which is a business tax,
and is not authorized by the first subdivision of section
1, article IX of the constitution.

1t is true that in the case of Phaniz Ins. Co. v. City of
Omaha, 23 Neb. 312, the gross premiums received by every
insurance company, other than mutual companies with-
out capital stock within this state, during the year previous
to the year of listing in the county where the agent con-
ducts the business, were held to be assessable and taxable
as personal property in the hands of such agent. But in
that case it is said by Justice CoBB:

“I do not understand the plaintiff in error to raise a
question as to the constitutionality of the revenue law
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{chapter 77, Compiled Statutes, 1887), as a whole, or of
any section or provision of it. Its contention is, that the
carned premiums of insurance companies of the class to
which it belongs are not among the subjeets of taxation
within its provisions; and secondly, if they arc classed
among the subjects of taxation by state and county au-
thoritics, yet, that cities have not been vested with au-
thority to tax {em for municipal purposes.”

The court, therefore, in that case only passed upon these
questions, and the constitutionality of the provisions of
the law was not considered. The case, therefore, is readily
distinguishable from the case at bar, where the issue of
constitutionality is distinctly raised. That case merely
construed the statute, while the instant case attacks the
validity of the enactment itself. We are not bound, there-
fore, by the holding in that case that such premiums were
assessable and taxable as property.

We shall next inquire whether authority to impose such
a tax is conferred by the second clause or subdivision of
section 1, article IX of the constitution, which is as fol-
lows: “It” (the legislature) “shall have power to tax
peddlers, auctioneers, brokers, hawkers, commission mer-
chants, showmen, jugglers, innkeepers, liquor dealers, toll
bridges, ferries, insurance, telegraph and express interests
or business, venders of patents, in such manner as it shall
direct by general law, uniform as to the class upon which
it operates.” We have already seen that the tax is not a
property tax laid by valuation, but is a tax upon business.
A tax upon “insurance interests or business” is expressly
authorized by this subdivision, so that, if the tax complies
with the further requirement of uniformity as to the class
upon which it operates, it may be upheld as a valid
exercise of taxing power. By section 58, foreign fire
insurance companies are placed in a class by themselves,
and it is argued by the plaintiff that the effect of this
action, in thus segregating foreign fire insurance com-
panies from other fire insurance companies, is to unjustly
and arbitrarily discriminate against them as between
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themselves and all other insurance companies, and that
the tax is not “uniform as to class.” If, as is contended
by the counsel for plaintiff, all insurance companies neces-
sarily belong in the same class for taxing purposes, there
can be no escape from the conclusion which they draw;
but is there not such a difference in conditions, manner
of doing business, place of organization, disposition of
premium receipts, and other matters, as to justify the
division or classification made between foreign and
domestic companies doing fire insurance business? A
classification to be valid must not be arbitrary. It must
rest upon some real distinction, and unless it does so it
cannot be upheld. Rosenbloom v. State, 64 Neb. 342.
There is a real distinction, and not an artificial or
arbitrary one, between a domestic and foreign corporation
of this nature which is clear and obvious. In H ughes v.
City of Cairo, 92 I11. 339, the constitutionality of a statute
which authorized the cities and villages of the state of
Illinois to impose a tax upon the premium receipts of
foreign insurance companies doing business within their
respective limits was assailed, but the court upheld the
imposition levied as a valid exercise of the pewer of taxa-
tion. With reference to classification for the purposes of
taxation the court say:

“The error of the position taken consists in assum-
ing that all insurance companies, whether foreign or
domestic, constitute a single class, indivisible, for taxa-
tion, under this section of the constitution. This is
a mistaken view of the law. There is and can be no
reason why insurance companies may not be divided into
classes, consisting of foreign and domestic companies, and
burdens imposed on the former that are not imposed by
any general law on the latter class, without an infraction
of any provision of the constitution. In Ducat v. City of
Chicago, 48 I1l. 172, this court recognized the fact such
distinctions might be taken under that clause of the 5th
section of article IX of the constitution of 1848 that re-
quired all taxes imposed by municipalities ‘to be uniform
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in respect to persons and property within the jurisdiction
of the body imposing the same.” The principle of that case
is conclusive of the one at bar.”

In the absence of constitutional restraints, the power
of the legislature over taxation is as unlimited as the sub-
ject with which it deals. In our constitution, that power
is restrained in two particulars only, namely, taxes upon
property and franchises are required to be levied in pro-
portion to value, and taxes upon persons or occupations
are to be uniform with respect to the classes affected by
them, but the legislature is left with a free hand in the
matter of classification, and as to what classes shall be
taxed and what exempt, and as to the gravity of the
burden imposed upon the former. It is only required that
such taxes for general state revenue purposes shall be
levied in accordance with a uniform rule, and that those
levied by municipal corporations shall be imposed by cor-
porate authorities in the exercise of powers conferred upon
them by the legislature. As is said in 2 Cooley, Taxation
(3d ed.), 1094:

“Tt has been seen that the sovércignty may, in the dis-
cretion of its legislature, levy a tax on every species of
. property within its jurisdiction, or, on the other hand,
that it may select any particular species of property, and
tax that only, if in the opinion of the legislature that
course will be wiser. And what is true of property is
true of privileges and occupations also; the state may
tax all, or it may select for taxation certain classes and
leave the others untaxed. Considerations of general policy
determine what the selection shall be in such cases, and
there is no restriction on the power of choice unless one is
imposed by constitution.”

In consonance with this principle, the supreme court of
Kansas in Pheniz Ins. Co. v. Welch, 29 Kan. 672, speak-
ing by Mr. Justice Brewer, say:

«Tt matters not whether this charge upon the plaintiff is
to be regarded in the nature of taxation or a license. In
neither case is it justly obnoxious to the charge of inequal-
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ity in the sense that would make it unconstitutional. The
legislature may classify for the purposes of taxation or
license, and when the classification is in its nature not
arbitrary, but just and fair, there can be no constitutional
objection to it. Thus, within the state municipalitics are
classified by population, and the authorized rate of taxa-
tion is, or may be, very different in each. Here foreign
insurance corporations are classified by the states from
which they come, and when we consider the purposes of
such classification it cannot be held that there is anything
arbitrary or unjust therein.” To the same effect are
Scottish Union and National Ins. Co. v. Herriott, 109 Ia.
606, 80 N. W. 665; City of Dubuque v. Northwestern Life
Ins. Co., 29 Ia. 9; State v. Insurance Company of North
America, 115 Ind. 257, 17 N. E. 574. We are of opinion,
therefore, that the conclusion reached by this court in
State v. Fleming, 70 Neb. 523, upholding the separate
classification and special discriminating taxation of for- .
eign insurance companies, is right and ought to be adhered
to, and we are of opinion that abundant justification there-
. for is found in the revenue clauses of the:constitution and
in judicial opinions. Hughes v. City of Cairo, and Ducat
v. City of Chicago, supra.

It is further argued that the tax does not act uniformly
upon all insurance companies which are members of the
same class, and is thercfore void. With this contention
we cannot agree. Mr. Cooley in his work on Taxation
(Vol. 1, 3d ed., p. 261), in discussing the requirement of
uniformity, states that a business tax may be a sum whose
amount is regulated by the business done or income or
profits earned, and further, “If a state, for example; were
to decide to levy an occupation tax upon one of the learned
professions, it might decide to lay the same tax upon
each member, or it might discriminate so that the tax
should be proportioned to the professional income. Either
course would be admissible provided the rule were
made general.” It is said in Worth v. Welmington & W.
R. Co., 89 N. Car. 201:
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“The governing principle is not that the same spcdﬁc
tax shall he naid 'hv each ag a form of canitation tax hn
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that, w hether lev1ed upon and measured by the amount
of gross or net earnings or other standard, as upon real
or personal estate, there shall be no discrimination made
among individuals of a class, based upon privileges and
immunitics secured to one under contract and not to
another.”

The constitution of California requires that taxation
shall be equal and uniform, but it was held in City and
County of Sacramento v. Crocker, 16 Cal. 119, that the
requirement of uniformity was not violated by a tax upon
business graduated by the amount of sales. In Temple-
ton v. Tekamah, 32 Neb. 542, an ordinance was held valid
which levied the sum of $10 upon each person, firm,
association or corporation, keeping or using any stallion
or jack for breeding purposes within the corporate limits
of Tckamah. See also Magneauw v. City of Fremont, 30
Neb. 843. A business or occupation tax levied by a
municipal corporation, which bases the amount of the tax
according to the number of pool tables used, or the
quantity of any mercantile commodity sold, or upon the
amount of the gross reccipts of a street railroad, gas or
electric light company, or the gross premiums received by
an insurance company, complies with the rule of uni-
formity with respect to persons, and is not violative of the
constitution in that respect. If the burden is equal as to
all in the same occupation under the sane conditions, it
is uniform as to persons. Roscnbloom v. State, supra.

The plaintiff further contends that, since each member
of the class is required to pay a tax proportionate to its
annual gross receipts, and since the ratc of taxation may
be and usually is different in the various local taxing
districts, the tax is not uniform by reason of this varia-
bility, and that thercfore it violates the constitutional rule
of uniformity and the section is consequently void. We
cannot accept this conclusion. Much the larger part of
the most important powers and duties of the state have
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to do with the administration of law in its political sub-
divisions, like counties, towns and school districts, Diver-
sities of circumstances among such localities occasion
difference in the amount of expenditure requisite for the
administration of the same general laws in all of them.
Not necessarily, but as a matter of convenience and justice,
the state distributes the burdens of taxation in proportion
to the differences of expenditure, and commits the ad-
ministration of the laws relative thereto to local adminis-
trative boards and officers, but the powers and duties in
these respects which the latter perform are not the less,
on that account, the exercise of the functions of state
government. The variability of which the plaintiff com-
plains is therefore one which arises from the operation
of uniform laws, and is due only to difference in the local
circumstances to which they have application. If a
company is taxed more in one county, township, or school
district than it would be in another, it is not because of
the want of uniformity in the operation of the law, but
because it chooses to transact its business in the former
locality rather than in the latter. To borrow a phrase
from the interstate commerce law, all the companies are
subjected to the same burdens under substantially the same
circumstances and conditions.

Counsel for the city attempts to uphold the tax by say-
ing that section 58 defines the annual gross premiums of
an insurance company as property, and assesses their
value for the purpose of taxation at their aggregate
amount, and thus brings them within the operation of
the clauses of the city charter which authorize levies for
municipal revenue purposes upon all taxable property
within the corporate limits. Counsel for the plaintiff
argue that, for this very reason, the section is wholly void

as attempting to levy as a tax by valuation under the first
clause of section 1, article IX of the constitution, what
could only be imposed as a tax upon persons under the
second clause of that section. We are unable to agree with

either contention. Section 12 (Annotated Statutes, 10411)
37
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of the revenue law provides that property “shall be valued
at its actual value which shall be entered opposite each
item and shall be assessed at twenty per cent. of such
actual value.”” If the gross annual premium receipts of
an insurance company are entered upon the lists, the
company will be compelled to pay upon them the same
percentage which is exacted for general state purposes
upon the actual value of taxable property in the locality
in which its business is carried on. As we have already
attempted to show, such an exaction would not violate the
rule of uniformity prescribed by the second clause of
section 1, article IX of the constitution, and it may there-
fore be upheld as an exercise of the power conferred by
that section, although the legislature, perhaps, had not
that clause in view when they framed and adopted the act.

Lastly, it is further urged that the tax'is void because
it is an attempt of the legislature to levy a tax for muni-
cipal purposes directly. Section 7, article IX of the
constitution, provides as follows: ‘“Private property shall
not be liable to be taken or sold for the payment of the
corporate debts of municipal corporations. The legisla-
ture shall not impose taxes upon municipal eorporations,
or the inhabitants or property thereof, for corporate pur-
poses.” It is admitted by the demurrer that the assess-
ment complained of was made by the tax commissioner
of the city of Omaha for municipal purposes only. The
power to tax is inherent in the legislature. It may, under
the authorization of section 6, article IX of the constitu-
tion, which is as follows: ‘“The legislature may vest the
corporate authorities of cities, towns and villages, with
power to make local improvements by special assessment,
or by special taxation of property benefited. For all other
corporate purposes, all’ municipal corporations may be
vested with aunthority to assess and collect taxes, but such
taxes shall be uniform in respect to persons and property
within the jurisdiction of the body imposing the same”—
vest municipal corporations with authority to assess and
collect taxes for corporate purposes, but, unless such au-
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thority has been expressly delegated to the municipal au-
thorities by an act of the legislature, the power to impose
the same does not vest in the municipality. This proposi-
tion is so elementary that the mere statement of it is all
that is necessary. In the recent case of State Board of
Taw Commissioners v. Holliday, 150 Ind. 216, 49 N. E. 14,
cited and followed in Hart v. Smith, 159 Ind. 182, 64 N.
IE. 661, the principle is stated as follows:

“The power of taxation is a sovereign power and belongs
exclusively to the legislative department of the govern-
ment. * * * ‘Where the legislature has not exercised
this power, no other department of the state government
can supply the omission; and where no such regulation
has been prescribed by law as to any particular species
of property, then such property cannot be taxed.”

Legislative acts under which the authority to impose
taxes is asserted are to be strictly construed. People v.
Chicago & A. R. Co., 194 11l. 51, 61 N. E. 1064; Stute v.
Irey, 42 Neb. 186. The defendants rely upon section 58
of the revenue law as their authority for the imposition
of the tax, but if this is the only authority they have,
then they are attempting to enforce a tax for municipal
purposes imposed by the legislature directly upon the
property within a municipal corporation for corporate
purposes. By section 7, article IX of the constitution, the
legislature is forbidden to impose taxes upon municipal
corporations, or upon the inhabitants or property thereof,
for corporate purposes.

In State v. Wheeler, 33 Neb. 563, the defendant in error
was informed against for the violation of a law which
required the payment to two per cent. of the gross premium
receipts of foreign fire insurance companies within cities
and villages as a duty or rate for the support of fire
companies. It was contended upon behalf of the state
that it was not a tax but a license fee imposed as
a condition precedent to doing business, but this court
held the exaction was not a license fee but a tax, and
therefore violated the constitutional provisions inhibit-
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ing the imposition of a tax by the legislatare upon the
inhabitants or property of municipal corporations for
corporate purposes.

In Lincoln Street R. Co. v. City of Lincoln, 61 Ncb. 109,
139, this court say:

“This section has received consideration from this court
in State v. Whecler, 33 Neb. 563, and German-American
Fire Ins. Co. v. City of Minden, 51 Neb. 870. Speaking
with reference to the first case, it is said in the latter: ‘It
is quite evident that it (the act considered in the first
case) was held bad because it was an attempt by the legis-
lature, not to empower municipal corporations to imposc
a tax for corporate purposes, but to impose by the legis-
lature itself a tax for corporate purposes on the inhabit-
ants and property of the municipal corporation, this being
forbidden by section 7, article IX of the constitution.
If, then, the legislation now objected to is, in effect, the
imposition of a tax by the legislature itself on the property
of the defendant, and not an authority to the city to do it,
the act would be void.” City & County of San Francisco
v. Liverpool and London and Globe Ins. Co., 74 Cal. 113,
- 15 Pac. 380.

We are of opinion that the levy of taxes complained of
in this action is void because the assessment was not made
pursuant to any ordinance or authority of the city of
Omaha, but under the supposed direct authority of section
58 of the revenue law, and therefore was a violation of
section 6 and section 7 of article IX of the constitution.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded- for further proceedings in ac-
cordance with this opinion.

REVERSED.
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PROVIDENT SAVINGS LIFE ASSURANCE SOCIETY, APPELLEE,
v. CITY OF OMAHA ET AL., APPELLANTS.

Fmep OcroBer 20, 1904. No. 13,825,

ApPEAL from the district court for Douglas county:
ALEXANDER C. TROUP, JUDGE. Affirmed. -

C. C. Wright and W. H. H erdman, for appellants.

J. J. Sulliven and Greene, Breckenridge & Kinsler,
contra.

By THE COMMISSION.

This case differs from that of Aachen & Munich Firc
Ins. Co. v. City of Omaha, ante, p. 518, only in the kind of
insurance appellee writes. The decision in that case is
decisive of this also. It is therefore recommended that the
judgment of the district court be affirmed.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the ]udgment of the district
court be

AFFIRMED.
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JANE C. SIMMONS, APPELLANT, V. LURINDA KELSRY ET AL.,
APPELLEES.

Fmep OctoBER 20, 1904. No. 13,626.

Abatement. Section 45 of the code expressly enacts that an action
shall not abate by reason of the disability of a party happening
during its pendency. In such cases a duty devolves upon the
court to take such steps as shall become necessary to protect
and preserve the rights of the incapacitated party.

APPBAL from the district court for Johnson county:
JOHN S. STULL, JUDGE. Reversed.

8. P. Davidson, for appellant.

E. B. Quackenbush, Bd M. Tracy, Hugh La Master and
J. C. Moore, contra.

Awmes, C.

The plaintiff, a woman nearly 80 years old, entered into
a written agreement with the defendants, her heirs at law,
for the immediate distribution of her estate among them.
There was no consideration moving to her, and she was
admittedly lacking in full contractual capacity, and there
is evidence that she yielded to united and persistent im-
portunity by the heirs. All parties are agreed that for one
reason or another the agreement was and is wholly void,
but it has been in large part carried into execution. The
object of this action is to procure its cancelation, in so far
as it remains unexecuted, and to obtain and retain for the
plaintiff undisputed possession and enjoyment of the un-
distributed portion of her estate.

The defendants, among other defenses, pleaded in abate-
ment that the plaintiff was of insufficient mental capacity
to manage or control her own affairs or to begin and
prosecute the action, and all parties pleaded her incapacity
to make the alleged contract in controversy. The court
by final decree found that the plaintiff “is and was for a
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long time prior to the commencement of this action an
incompetent person, and at the time of the commencement
of this action was incapable and incompetent to have
charge, direction and management of her own property
and business.” Just what was meant by this finding is
difficult to be understood. It was not followed by its
logical consequence, the abatement of the action or an
order suspending proceedings to await the appointment
and appearance of a guardian, but was succeeded by a
general finding in favor of all the defendants, except as
to a particular tract of land which had been conveyed
to one of them, and concerning which no specific adjudica-
tion was made, and by a decree dismissing the action gen-
erally, not without prejudice but as upon its merits, thus .
in practical effect affirming a transaction which, as we
have said, all the parties united in denouncing as void.
The plaintiff appealed, and a reversal of the judgment
appears to us to be a matter of course. Whatever may
have been the mental capacity of the plaintiff at thé time
she signed the agreement, there can be no doubt that that
document was void for want of consideration and because
it was extorted by means of undue influence amounting
to a kind of duress per minas. If she subsequently became
demented, as the court perhaps intended to find, that fact
did not justify the remaining findings or the decree.
Mental imbecility is not a ground for the judicial forfeit-
ure of the rights or estate of a person afflicted thereby.
But such examination of the record, which is quite
voluminous, as we have been able to make, convinces us
that the plaintiff was, at the beginning of the action and
at the time of the trial, of sufficient understanding to
decide rationally upon taking that step and upon prosecut-
ing the suit with a view to preserving to herself sufficient
of her property for her maintenance during the remainder
of her life. Section 45 of the code expressly enacts that
an action shall not abate by reason of the disability of a
party happening during its pendency. If before the
termination of the litigation she shall become incapaci-
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tated, a duty will devolve upon the court, as the general
conservator of the estates of all persong nnder disabilities,
to see to it that her rights and estate are protected and
preserved, either by a general guardian or by a next friend
or guardian ad litem appointed by the court for the pur-
poses of the action.

The situation of the parties and of the property in dis-
pute is such that a final disposition of the cause cannotl
conveniently be made by this court, and it is recommended
that the judgment of the district court be reversed and the
suit remanded for further proceedings in accordance with
law.

LerTon and OLpHAM, CC., concur.

By the Court: IFor the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the suit remanded for further pro-
ceedings in accordance with law.

REVERSED.

LiNncoLN SAFE DEPOSIT & TRUST COMPANY V. CHARLES
WESTON, AUDITOR OF PUBLIC ACCOUNTS.

Frep OcroBer 20, 1904. No. 13,726.

Claim against State. A creditor of the state is not excused from
presenting his claim to the auditor of public accounts for settle-
ment and allowance within two years after its accrual by the
fact that the legislature has not made an appropriation for its
payment.

Error to the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Affirmed.

W. E. Stewart, for plaintiff in error.

Frank N. Prout, Attorney General, and Norris Brown,
contra,
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Awmgs, C.

Section 22, article III of the constitution of this state,
prescribes that ‘“no money shall be drawn from the
treasury except in pursuance of a specific appropriation
made by law, and on the presentation of a warrant issued
by the auditor thereon.” Section 24 of article I of chapter
4 of the Conipiled Statutes of 1901 provides for the pay-
ment of a bounty out of the state treasury to persons
killing wolves in this state. Preliminary to such payment
the statute requires that the person seeking it must make
certain proofs before the clerk of the county in which the
killing is alleged to have taken place, and that the county
clerk, if satisfied with the truth and sufficiency of such
proofs, shall make and deliver to the claimant a certificate
to that effect, and that upon the presentation of such cer-
tificate to the auditor of public accounts the latter should
draw his warrant for the amount named therein against
the general funds in the state treasury. This statute was
repealed by an act approved February 27, 1903 (Laws 1903,
ch. 2). An act approved April 11, 1903 (Laws 1903, ch.
159), entitled, “An act making an appropriation for the
payment of miscellaneous items of indebtedness owing by
" the state of Nebraska” contains the following lines: “Wolf
bounty claims (estimated) $40,000.” There had been no
previous similar appropriation affecting the present con-
troversy. Section 9 of article III of chapter 83 of the Com-
piled Statutes (Annotated Statutes, 9097) enacts that “in
cases of claims, the adjustment and payment of which are
nof provided for by law, no warrant shall be drawn by the
auditor, or countersigned or paid by the state treasurer,
but all such claims shall be reported to the next legislative
assembly, with such recommendation as the auditor may
deem just”; and section 6 of the same article (Annotated
Statutes, 9094) requires that “all persons having claims
against the state shall exhibit the same, with evidence in
support thereof, to the auditor, to be audited, settled and
allowed within two years after such claims shall accrue.”
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Reading these two sections together, there seems to be
but littie, if any, room for doubt that the absence of an
appropriation for the payment of a valid claim against the
state does not cxcuse the claimant from presenting it to
the auditor for settlement and allowance within the two
years prescribed by the statute. In case of such absence,
if the auditor deems the claim just and lawful, it is made
his duty to report that fact to the legislature, and withhold
his warrant until that body has provided funds for its
payment. In such a case the legislature is the final court
of appeal, although an intermediate or, rather, collateral
appeal may be prosecuted in the courts. The plaintiff is
the assignee for value of a large number of claims of the
description mentioned aggregating in amount $288. Each
of them has been duly proved before the county clerk of the
county in which it arose, and the statutory certificates were
filed with the auditor of state for allowance and payment,
but a number of them aggregating $160, not until after the
lapse of more than two years from their respective dates.
These latter the auditor rejected, and an appeal was taken
to the district court. The foregoing facts were disclosed
on the face of the petition, to which a general demurrer
was sustained, and the action was dismissed. The plaintiff
prosecutes error.

We have already given, in substance, our reasons for
thinking there is no error. The claims certainly did not
“accrue”—that is, become established as lawful demands
against the state—later than at the date at which lawful
proof of them was made before the county clerk, and the
latter issued certificates to that effect. We cannot think
that the delay of the legislature to make provision for
the payment of such demands operated in any manner to
the prejudice of the claimant’s rights as a creditor entitled
to immediate payment. Nor can it be doubted that a
creditor having an admitted or duly established demand,
and so entitled, has an accrued clgim which the statute
requires him to present to the auditor for settlement and
allowance within two years under penalty of being barred.
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The appropriation act, above quoted, does not purport to
remove the bar, but makes provision for the payment of
existing claims, and cannot be regarded as applying to
such as had already become extinguished by the statute
of limitations. We therefore recommend that the judg-
ment of the district court be affirmed.

Lerron and OupHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

AFFIRMED.

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V.
MosES ROBERTS.

FLep OcroBER 20, 1904, No. 13,658.

Evidence examined, and hzeld not sufficient to sustain the judgment of
the trial court.

ERROR to the district court for Johnson county: GEORGE
W. STUBBS, JUDGE. Reversed and dismissed.

J. W. Dewcese, F. B. Bishop and S. P. Davidson, for
plaintiff in error.

L. C. Chepman and George A. Adams, contra.

OLDHAM, C.

This cause of action is before the court for a second
review on error. The first time it reached this tribunal
every issue involved in the controversy was ably and care-
fully reviewed in an unofficial opinion by Pounp, C., which
may be found in 3 Neb. (Unof.) 425. At this hearing the
cause was reversed and remanded because the evidence
was not sufficient to support the judgment. On a new
trial, directed by this court, substantially the same evi-
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dence as that reviewed by the learned commissioner at the
first hearing in this court was submitted, and plaintiff
again had judgment, from which defendant prosecutes a
second review to this court by petition in error.

When the cause was reversed and remanded, plaintiff
filed an amended petition, in which it sought to charge
negligence on defendant’s part in the following allega-
tion:

“That at said time, and as the plaintiff was attempting
to cross at said public crossing from the south to the north,
and after he had stopped and looked and listened, and
saw no approaching object, or heard none, and after so
looking and listening, and after he had started across said
track to the north, and just as he was approaching said
crossing from behind said line of box cars standing on
said switch, as above mentioned, the defendant, by its
employees, carelessly and recklessly ran at a high and
rapid speed a hand car down and along said main track
of said defendant’s railroad from the west toward -the
east, carelessly, negligently and recklessly running the
same down from behind the said line of box ecars to, upon
and immediately in front and under the heads of the horses
of the plaintiff, which he was then driving, and by so doing,
and by such reckless, careless and negligent running and
operating of said hand car, scared and frightened said
horses by its negligently coming upon and immediately in
front of them and under their heads suddenly, and from
behind said line of box cars, so that said horses at once
became frightened.”

The only additional evidence introduced at the last trial
was that of witness Smith, who testified, in substance, that
he was 75 or 100 yards north of the railroad, and saw the
hand car after it had passed the depot, and that he thought
the car was going a little faster than was usual in the
yards. On cross-examination he said: “I could not tell
you how fast it was going, because I had no time to sec
how fast it was running. I said I thought they were run-
ning a little faster than the usual gait.” Witness Kelly
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also testified in addition to what he said at the former
hearing, in answer to the question, “At this time it was
going along in just a usual manner, was it not? A. I
guess it was the usual rate; I do not know what the usual
rate of speed is; it was running not extremely fast nor
extremely slow.” The plaintiff also extended his testi-
mony from what it had been at the former hearing by
saying, in substance, that the hand car seemed to be run-
ning at a rapid rate when it brushed in front of his team.
This was practically all the additional evidence intro-
duced at the last hearing. As will be noticed by an ex-
amination of the amended petition, plaintiff relied for a
recovery on the negligence of defendant in running its
hand car at an unusual and dangerous rate of speed at

the public crossing where the injury took place; and in
~ conformity with this theory the court instructed the jury,
at plaintiff’s request, that:

“You are further instructed that it is the duty of every
reasonable man to exercise caution to the extent necessary
to guard against the particular or obvious danger with
which be is confronted, and that in all circumstances he
is required by the law to use such care and caution as an
ordinary, reasonable and prudent person would exercise
under such circumstances.”

All the evidence introduced by defendant tended to show
that the hand car was run in a reasonable and careful
manner, at a rate not to exceed 5 or 6 miles an hour, up to
and at the place of the accident, and as there was no testi-
mony introduced by plaintiff tending to show an unreason-
able or dangerous rate of speed, we are compelled to say
for the second time that the judgment of the lower court
is unsupported by any competent testimony. When the
cause was here for review at the first instance, the writer
of the present opinion said:

“I concur generally in every proposition discussed by
my learned associate in this opinion, but as all evidence
possible for the plaintiff to procure tending to show action-
able negligence on the part of the railroad appears to have
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been produced at the trial in the court helow T see no
good reason for remanding this cause. I think the peti-
tion should be dismissed and further litigation over the
matter should be stopped.” A second review strengthens
this conviction.

We therefore recommend that the judgment of the dis-
trict court be reversed and that plaintiff’s cause of action
be dismissed.

AMES, C., concurs. LETTON, C., not sitting.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
plaintiff’s cause of action dismissed.

REVERSED AND DISMISSED.

STATD OF NEBRASKA, BX REL. WILLIAM J. CRANDALL, V.
CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY.
Froap OcroBer 20, 1904. No. 18,539,

1. Common Carriers: DUTIES TO SHIPPERS. A common carrier of goods
18 required to provide facilities for and to receive and ship goods
tendered at its stations on payment or tender of the usual tariff
rates, and has no right to discriminate or favor one shipper over
another in rates or facilities.

But this general principle is subject to the modi-
fication that if the carrier has furnished itself with cars suffi-
clent to carry the freight which may reasonably be expected to
be offered for carriage, taking into consideration the fact that at
certain seasons more cars are needed, it has exercised due dili-
gence in that regard, and where through causes which are not
within its control it cannot supply the cars temporarily made
necessary by unusual demand therefor, it is entitled to apportion
the same in a fair and equitable manner among its patrons, and
cannot be compelled to provide one shipper with cars to the
exclusion of others.

3. Evidence. Under the facts set forth. in the opinion, held, that no
unjust discrimination has been proved, and that the relator is
not entitled to the writ of mandamus prayed for.
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ERROR to the district court for Lancaster county: Eb-
WARD P. HOLMES, JUDGE. Affirmed.

H. F. Rose, for plaintiff in error.
J. W. Deweese and I'rank E. Bishop, contra.

LerToN, C.

This is an application for a peremptory writ of manda-
mus to compel the respondent to furnish and deliver to
relator sufficient freight cars to enable him to ship all
grain and mill products offered for shipment at the rail-
road station of the respondent at Firth, Nebraska, and
to compel the respondent to furnish equal facilities and
privileges to the relator in the matter of providing «...s
for the shipment of grain that are given to his competitor
in business, the Farmers’ Grain & Lumber Company.

William J. Crandall, the relator, now is and has been
engaged, for a number of years, at the town of Firth,
Lancaster county, Nebraska, in operating a mill and ele-
vator, and of buying, selling, and shipping grain and
mill products. A few years ago The Farmers’ Grain &
Lumber Company was organized by a number of farmers
residing in that locality for the purpose of dealing in grain,
and ever since this corporation began business sharp com-
petition has existed between the respective grain dealers.
Both of these parties occupy elevators situated upon the
line of railroad of the respondent. It appears that in the
early part of 1903 a shortage of cars existed on the lines
of the respondent, and that it was compelled to apportion
the cars available at that time between the grain shippers
operating upon its lines of railroad, and it further appears
that during this time the respondent had furnished cars
in equal numbers to the rival grain dealers at Firth for
the shipping of grain, upon the theory that, as a grain
dealer, Crandall was entitled to an equal number of cars
with the Farmers’ Grain & Lumber Company, and, in
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addition thereto, as a miller, he was entitled to whatever
cars he could use and the railroad could furnish for the
purpose of shipping his mill products; but that, since the
mill products were for the most part destined to southern
points, foreign cars were furnished him specially for such
shipments. Under this arrangement, Mr. Crandall, from
the 1st of December, 1902, to the 12th of IFebruary, 1903,
had been furnished in all 102 cars, while the Farmers’
Grain & Lumber Company had been furnished 47. After
the 12th of February, 1903, the railroad agent at Firth, Ne-
braska, was instructed by C. B. Rogers, the division super-
intendent, that after that date the railroad company would
furnish Mr. Crandall cars for flour, bran and straight car
loads of corn meal as mill products, and then divide the
remainder of the available cars evenly between Crandall
and the Farmers’ Grain & Lumber Company, and that
under this ruling mixed car loads of corn meal, chop,
cracked corn and sack corn would be counted at their.
capacity as cars loaded with grain.

It would scem that the moving cause of this order was
the fact that a complaint had been made by the Farmers’
Grain & Lumber Company to the railroad company that
Crandall was obtaining more than his share of cars by
reason of his shipping chop and cracked corn as mill pro-
ducts, when they ought of right to be counted as grain
in the division of cars, and thus that the Farmers’ Grain &
Lumber Company was being unduly discriminated against
in the apportionment of cars furnished. Following the
making of this order, whenever Crandall shipped a car
load of chop or of mixed chop and sack corn or oats, the
agent at Firth furnished a like capacity of cars to the
Farmers’ Grain & Lumber Company for the shipment of
grain, and out of this order and the action of the agent
of the railway company in accordance therewith this con-
troversy takes its rise.

It is apparent from the whole testimony that the officers
of the railroad company endeavored to fairly and equitably
apportion cars for the shipment 6f grain between these
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contending parties. The determination of the question
at issue depends almost wholly upon whether the article
of commerce which is termed “coarse meal” or “chop” by
Mr. Crandall, and is denominated “cracked corn” by the
respondent and the Farmers’ Grain & Lumber Company,
should be considered as grain for the purpose of the ap-
portionment of cars or should be classed as a mill produet.
If this article is handled and dealt in by grain dealers
and elevator proprietors, and is not known under the
custom and usages of the trade as a mill product or meal,
then the Farmers’ Grain & Lumber Company would be
entitled, under the rule adopted by the respondent, which
seems to be fair and reasonable, to an equal capacity of
freight cars for shipment of grain to those used by Mr.
Crandall in the shipment of this product; whereas, if this
article falls properly and legitimately under the hecad of
mill products, and is to be considered as a manufactured
article, Crandall would be entitled to such cars as the
railroad could furnish him to use in his milling business,
including the shipment of this product, and, in addition
thereto, with as many cars for grain shipments as were
furnished to his competitor. A sample of this product
taken from a sack in a car loaded by Mr. Crandall was
in evidence in the district court, and is attached to the
bill of exceptions in this case. A number of witnesses
cngaged in the elevator and grain dealing business testified
that this article was what is known in the trade as
“cracked corn”; that it is manufactured simply by crush-
ing the corn between rollers, and is not cleaned or bolted
in any manner, the resulting product being the same as
that produced by the ordinary farmers’ feed mill; while
Crandall testifies that it is properly known as “coarse
corn meal,” though admitting that it is so produced. It
seems also that in the southwestern tariff sheet a higher
rate is charged for corn chop than for corn, and that on
respondent’s system “chop” is classified as a separate item.
It is therefore contended by Crandall that this product is
not prope;ly shipped as grain but as a mill product.
8
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Should the “chop,” “cracked corn” or “coarse meal,” as it
is variously termed, be regarded in the distribution of cars
as a grain or as a mill product? This question is not frec
from doubt. It is shown that a number of elevators in
this state which do not do a milling business have had a de-
mand from their customers for cracked corn for feeding
purposes, and that to meet this demand they have installed
roller machinery for the purpose of cracking the corn, and -
that the article thus manufactured is handled and sold
as other corn by grain dealers. On the other hand, it is
shown that Mr. Crandall has installed expensive ma-
chinery at his mill for the purpose of manufacturing corn
meal. But it is also shown that in the manufacture of
corn meal for culinary purposes the corn is first kilndried,
then cracked or ground between rollers, and afterwards
bolted, and that in the manufacture by him of this “coarse
nical” or “cracked corn” the same rollers are used, but
they are set farther apart so as not to crush the grain so
finely ; that the corn is not kilndried and the product is
not bolted. The corn is merely passed between the rollers
and from there loaded into the car. After examining the
sample attached to the bill of exceptions and considering
the evidence in the case, we are convinced that this sub-
stance properly belongs under the head of “cracked corn”
or “chop,” and is not in the ordinary acceptation of the
term “meal”; and we are further convinced from the testi-
mony that under the usages of the trade the article is
properly handled by grain dealers as well as millers. Tak-
ing this view of the faets proved we are of the opinion
that the distribution of cars as made by the respondent was
not unfairly discriminative against the relator, but that, in
view of all the circumstances, he has no reason to complain
upon that ground.

The record shows that considerable ill feeling exists
between some of the members of the Iarmers’ Grain &
Lumber Company and Mr. Crandall, and that certain
charges and complaints had been made to the railway
company that Crandall had been shipping grain under
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the guise of mill products by covering part of the contents
of the car and thereby obtaining more than his share of
cars. We are convinced, however, that these charges ave
not warranted by the evidence and that Crandall was
honest and sincere in his opinion that as a miller he was
cntitled to all the cars the railroad could furnish for his
use in shipping all kinds of mill products, including
therein “cracked corn,” and that as a grain dealer he was
entitled to an equal number of cars with his competitor,
excluding cars used for “cracked corn,” “chop,” ete. We
arc further convinced that no intention on the part of the
respondent’s agents or officers to discriminate unfairly
against Mr. Crandall bas been shown, and that they have
been placed in the difficult position of trying to do business
with two active and jealous competitors in such a manner
as to remain upon good terms with both, a task almost
beyond human power.

“How happy could” they ‘“be with either,
Were t’other dear charmer away!”

The brief of the relator is largely devoted to the proposi-
tion that a common carrier of goods is required to provide
facilities for and to receive and ship goods tendered at its
stations on payment or tender of the usual tariff rates;
that it has no right to discriminate or favor one shipper
" over another in rates or facilities and that such duties of -
common carriers are enforceable by mandamus. With
this proposition we agree. Since the briefs in this case
were filed, the case of State v. Chicago, B. & Q. K. Co., 71
Neb. 593, has been decided by this court. That decision is
in accord with the principles contended for by relator,
but with the further qualification that, when the carrier
has furnished itself with the appliances necessary to trans-
port the amount of freight which may in the usual course
of events be reasonably expected to be offered to it for
carriage, taking into consideration the fact that at certain
seasons more cars are needed, it has fulfilled its duty in
that regard, and it will not be required to provide for such
a rush of grain or other goods for transportation as may
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only occur in any given locality temporarily, or at long
intervals of time. Tt appears that ordinarily the respond-
ent has cars cnough to meet the usual requirements of
shippers, but that, owing to the long coal strike in the
east, conditions had been abnormal, and the railroad
company had at this time been unable to have returned
to its line a large number of its cars which had been sent
to points upon other railroads, and that it had found it
necessary to impose an extra charge in the nature of a per
diem for cars which were retained by other lines for more
than 30 days, with the purpose of procuring an expeditious
return of the cars. That owing to this scarcity it was im-
possible to furnish at this time all the cars necessary for
use, not only by the relator, but by all other grain shippers
along its lines in this state. Under this state of facts, the
modifying principle above quoted applies, and if no unjust
discrimination appears, no shipper has the right to com-
plain because he has not been able to obtain carriage for
all the goods which he may desire transported.

We are of the opinion that no failure of duty or unjust
discrimination has been shown upon the part of respond-
ent, and that the judgment of the district court should be
affirmed.

AwMEs, C., concurs.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED,

WiLLiAM A. CAMPBELL, RECEIVER, V. ED M. TRACY, RE-
CEIVER.

Fmep OcroBer 20, 1904. No. 13,561,

Decision followed. The decision in this case is governed by the
principles announced in Campbdell v. Noyes,Norman & Co., ante,
p- 201, which is followed.
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ERROR to the district court for Johnson county: JOHN
S. STULL, JUDGE. Reversed.

L. C. Chapman and George A. Adams, for plaintiff in
error.

Ed M. Tracy, pro se.

LerToNn, C.

This is a proceeding in error by which it is sought to
review a judgment of the district court for Johnson county
by which the defendant in error was adjudged to have a
lien upon the real estate of the Chamberlain Banking
House, a corporation, then in the hands of the plaintiff in
error as receiver. It appears that, in the settlement of the
affairs of the firm of Fairall & Rubelman, a partnership,

a receiver was appointed by the district court for Johnson
county, and an accounting had between said partners, to

which the Chamberlain Banking House was made a party;
among other things the court found that there was in the
hands of the Chamberlain Banking House to the credit
of said firm the sum of $292.19, and the following order
was made in said case: “It is therefore ordered by the
court that the defendant, the Chamberlain Banking House,
pay to the receiver the sum of $292.19 now in its hands.”
No further order was made in this behalf, nor was execu-
tion awarded against the bank. Afterwards, and before
the payment of this amount, the Chamberlain Banking
House failed, and the plaintiff in error was appointed
receiver thereof. Application was made by the defendant
in error, as receiver of said firm of Fairall & Rubelman,
for an order declaring his claim to be a lien upon the real
estate of the corporation. The district court found “that
the order made in the case of Fairall & Rubelman, though
informal in its terms, is and was a judgment regularly
entered in this court, and constitutes a valid lien upon
said premises from the date of its being rendered,” and

a
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directed the receiver to-pay the same out of the proceeds
of the saie of the reai estate. The principies governing this
‘ase are the same as those applied in the case of Camphell
v. Noycs, Norman & Co., ante, p. 201. In that case there
was an order directing the Chamberlain Banking House
to pay to the person named therein a specificd sum of
money, but there was no recital that one party shall have
and recover of the other a sum certain, and that in default
of payment execution shall issue. It seems clear that no
execution could issue upon the order directing the pay-
ment of the money by the Chamberlain Banking Iouse
to the defendant in error, without a further order being
made by the district court. The reasoning in the opinion
in Campbell v. Noyes, Norman & Co. applies to the facts
in this case and we adopt the same.

We recommend that the judgment of the district court be
reversed and the cause remanded for further proceedings.

By the Court: IFor the reasoms stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings.

REVERSED.

FrANCES A. M. EDDY ET AL., APPELLEES, V. C'I'TY OF OMAHA
ET AL., APPELLANTS.*

FiLep OcToBER 20,1904, No. 13,572,

1. Judicial Sale: APPRAISAL: ESTOPPEL. Where the amount of an ap-
parent tax lien not included in a decree has heen deducted from
the appraised value of the debtor’s interest by the appraisers, and
the purchaser, assuming that the taxes were valid, takes ad-
vantage of the deduction thereof, he will be presumed to have
agreed with the judgment debtor that he will pav the taxes so
deducted, and will not be heard to deny their validity in an
equitable proceeding seeking to enjoin their collection.

* Rehearing opinions. See post, pp. 559, 561,
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9. Deed: REcITALS: EsTorreEL. Where a purchaser of lands which are
subject to an apparent lien for special assessments procures the
title to the premises by a conveyance which recites that they are
subject to the specific lien of the special assessments, which with
interest thereon the purchaser assumes and agrees to pay as a
part of the consideration thereof, he will not be permitted in a
court of equity to set aside the tax as invalid.

3. Paving: NoTice. The provisions of a statute and ordinance requir-
ing 30 days’ notice to be given property owners to designate the
material which they desire used in repaving are mandatory and
jurisdictional.

4. Pleading: WaIver: Issues. Where the charter and the ordinances
of a city require notice to be given to property owners for 30
days to designate material for paving, and notice is not given
for the specified time, and the city relies upon facts tending to
show a waiver of the failure to give notice, it should plead the
waiver in its answer, and no waiver having been pleaded the
facts are outside of the issues in the case.

ArpeAL from the district court for Douglas county:
IxviNg F. Baxrur, Junee. Judgment modified.

C. C. Wright, W. H. Herdman and A. (. Ellick, for
appellants.

H. W. Pennock and F'. J. Griffin, contra.

LrTTON, C.

Separate actions were begun in the district court for
Douglas county by Frances A. M. Eddy and others, and
Mattie D. Valentine and others, against the city of Omaha
and others, for the purpose of obtaining injunctions against
the collection of certain special assessments in repaving
districts No. 48 and No. 67, and special improvement dis-
trict No. 597, in the city of Omaha. These actions were
afterwards consolidated and tried together. A decree was
rendered in favor of all the plaintiffs, except John H.
Evans and Lizzie B. Evans, against the defendants, can-
celing the repaving and curbing assessments complained
of, enjoining their collection and removing the cloud upon
the title of the real estate belonging to the several plain-
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tiffs caused by the assessments. From this decree the
plaintiffs John H. Evans and Tizzie P, Evans have ap-
pealed, and so also has the city of Omaha, defendant.
Among other things the plaintiffs allege in their petitions
that the petitions to the city council for the repaving were
not signed by a majority of the owners of the foot frontage
on the street to be improved; that the city failed to give
30 days’ notice to property owners to select the material
to be used in repaving; that there were not sufficient funds
" in the city treasury of the city of Omaha available to pay
for the repaving of the intersections of streets and alleys
at the time the improvement was ordered ; that the notice
of the time and place of the meeting of the board of equali-
zation for the purpose of equalizing the repaving assess-
ment was not given or published according to law; and
allege a number of other defeets in the proceedings which
it is not necessary to notice. The city answered, deny-
ing the invalidity of the proceedings and setting up es-
toppels as to some of the plaintiffs. The court found in
its decree that the assessment was null and void for the
four reasons alleged in the petition and stated above. In
the briefs of appellant, the city of Omaha, it is conceded
that the assessment in controversy was null and void, for
the reason that proper and legal notice was never given
of the meeting of the board of equalization which pur-
ported to equalize the assessments. For this reason it
will be unnccessary for us to examine the evidence in the
case, except with reference to the rights of the appellants
John H. Evans and Lizzie P. Evans, whom the court found
were estopped from contesting the validity of the tax; with
reference to those of the plaintiff, Harriet G. Pritchett,
whom the appellant city of Omaha insists appeared before
the board of equalization in pursuance to the defective
notice, and thereby waived all defects in the form and
service of notice of the sitting of the board of equaliza-
tion; and with reference to those of the plaintiff, the
Omaha Loan & Trust Company Savings Bank, which the
appellant city of Omaha contends is estopped to question
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the validity of the special assessments, by reason of the
presumption that it assumed and agreed to pay the same,
having received the benefit of the same by a deduction of
the amount from the appraised value of the property af-
fected at the time it purchased it at foreclosure sale.

These concessions narrow the field of inquiry. We will
first consider the appeal of John H. Evans and Lizzie P.
Evans. The evidence shows that they jointly procured
title to lot 11, in block 4, in Summit Reserve addition to
the city of Omaha, by a deed of conveyance which con-
tained the following provision: “Subject to the state and
county taxes for the year 1900, and to eight instalments
for the repaving of Farnam street in improvement dis-
trict No. 597, which, with interest thereon, the purchasers
assume and agree to pay as a part of the consideration
hereof.”” By these provisions the grantees bound them-
selves to pay the specific special assessments which were
described in the deed and which are in controversy in this
case.

In Kruger v. Adams & French Harvester Co.,9 Neb. 526,
as in the case at bar, the debt which the plaintiff assumed
and agreed to pay did not constitute an actual lien upon
the premises. While it was an apparent lien, still it pos-
sessed no legal force or validity. The court held, how-
ever, that if Kruger agreed with Wells, in consideration
“of the conveyance, to pay off the judgment of the harvester
company, he could not be said to have done equity in the
premises, when he came into court to enjoin the collection
of the judgment out of the land, without first paying off
the judgment according to his agreement. The doctrine
in this case is just and equitable, it has become the settled
law of this state, and it is now too late to attempt to
change it. Skinner v. Reynick, 10 Neb. 323; Bond wv.
Dolby, 17 Neb. 491; Koch v. Losch, 31 Neb. 625; Nye &
Schneider Co. v. Fahrenholz, 49 Neb. 276; Farmers Loan
& Trust Co. v. Schwenk, 54 Neb. 657; Arlington Mill &
Elevator Co. v. Yates, 57 Neb. 286; (foos v. Goos, 57 Neb.
294 ; Battclle v. Mcintosh, 62 Neb. 647; Curtis v. Osborne
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& Co., 63 Neb. 837; Omaha Savings Bank v. City of
Omaha, 4 Neb, (Unof.) 583; Equitable Trust To. v. City
of Omaha, 69 Neb. 312; Hart v. Beardsley, 67 Neb. 145.
There could hardly be a plainer application of this
principle than in the case at bar. The purchaser obtained
the benefit of the deduction from the consideration money
of the amount of the eight instalments of special assess-
ments, by reason of his agreement to pay the same. He
deprived his vendor of this money upon the promise that
he would pay it to the city of Omaha upon this specific
special assessment. It would be manifestly inequitable
to allow him to retain the money which he promised his
grantors that he would pay, and at the same time allow
him to come into a court of equity and ask it to relieve
him from his agreement. As is said in Fquitable Trust
Co. v. City of Omaha, 69 Neb. 342: “If appellant does
not propose to pay the taxes in question, what does he
propose to do with the money he has withheld from the
owner of the land?” The taxes were presumptively valid,
and the owner of the property was at least under moral
obligations to pay them. The facts in the cases cited by
the appellants in their brief are clearly distinguishable
from those in which the principle herein stated is laid
down. By the agreement to pay the specific assessments,
and by obtaining the henefit of the deduction of the amount
of the same as a part of the consideration for the property,
the appellees are estopped to maintain an action to set
aside the apparent lien of these special assessments.

Omaha Loan & Trust Company Savings Bank:

As to the question whether the Omaha T.oan & Trust
Company Savings Bank is estopped to deny the validity
of the tax, it appears that the property in controversy was
purchased by the appellee savings bank at foreclosure
sale; that upon the appraisal of the property for sale under
the decree, the appraisers fixed the gross value of the same
at the sum of $8,800; that certificates of liens were ob-
tained and liens were deducted from the gross appraisal
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as follows: Regular city taxes, $375.23; special assess-
ments for paving in paving district No. 48, $170.23; special
assessments for curbing and guttering in said district No.
48, $32.28; regular county taxes, $118.02. Total liens,
$695.76, leaving the net appraisal, $8,104.24. It appears
therefore that the special assessments in controversy,
amounting to $202.51, were deducted from the amount of
the appraisement. The property was sold to the plaintiff
upon its bid of $5,425. The theory upon which the savings
bank, the appellee, urges that no estoppel has arisen
against its right to contest the validity of the special assess-
ments is that, since its bid was only $441 less than two-
thirds of the gross appraised value, and since it has paid
the regular city and county taxes, amounting in all to
$493.25, it derived no benefit from the deduction of the
special assessments, and therefore comes into court with
clean hands, having done equity in the premises by paying
valid taxes to a larger amount than the advantage it gained
by the deduction of both special assessments and regular
taxes. This contention is based upon the idea that the
only advantage the appellee gained was the difference be-
tween two-thirds of the gross appraised value and the
amount of its bid; but the amount of the gross appraised
value has no relation to the inquiry, and cannot be taken
into consideration in determining whether or not the ap-
pellee has received the benefit of the deduction. The ques-
tion is, not what the appellee might bid if no liens had
been deducted, but what was actually done. When, in
foreclosure sales, liens are deducted from the appraisal,
a purchaser who buys under such appraisal will be pre-
sumed to have assumed and agreed to pay the liens, unless
something to the contrary appears in the record. There
is nothing in this case to set aside the presumption. A
full discussion of the question of whether an estoppel
arises under such circumstances is to be found in Omaha
Savings Bank v. City of Omaha, supra, and Hquitable
Trust Co. v. City of Omaha, supra, also in the concurring
opinion of SEDGWICK, J., in Hart v. Beardsley, supra. We
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are of the opinion that the district court erred in finding
thai the appeiice was not estopped to contest the validity
of the special assessments, and the decree should be modi-
fied accordingly.

Harriet T.. Pritchett:

As to Harriet L. Pritchett, appellee, it appears that
although the notice of the meeting of the city council as
a board of equalization was defective, yet she filed a pro-
test before the board as to the repaving of Farnam street,
and, so far as that street is concerned, such appearance
waived the defect in the notice as to her. Tt is therefore
necessary to consider whether or not the proceedings were
otherwise regular as to her. The charter of the city pro-
vides, sec. 110: “It shall be the duty of the mayor and
council to give the property owners in said distriet 30
days from the approval and publication of the ordinance
declaring such improvement nccessary, to designate by
petition the material to be used in the paving of the
streets.” The ordinance which ordered street improve-
ment district No. 597 vepaved, which district includes the
Farnam street property of appellee Pritchett, required
the board of public works “to publish a notice to property
owners within said street improvement district No. 597 to
select the material for the pavement within their district,
and to notify the council of such selection within 30 days
of the publication of such notice; the hour and the day
of the expiration of said 30 days to he made in said publica-
tion.” In accordance with the ordinance the hoard of
public works published the following notice: “Notice is
hereby given that 30 days will be allowed you from the
first day of publication of said ordinance No. 4245 within
which to designate by petition to the honorable mayor and
city council of the city of Omaha the material to be used
in repaving said Farnam street. Said petition must be
filed with the city clerk prior to 12 o’clock, noon, August
31, 1897, at which time the said 30 days will have expired.”
This notice was first published on August 2, 1897, and by
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its terms the 30 days were to expire at noon on August 31,
1897. It is apparent therefore that the 30 days’ notice by
publication was not given as required by the ordinance.
The provisions allowing the owners of property abutting
upon any contemplated street improvement the privilege
of designating the material by which the improvement is
to be made are eminently just and fair. When the in-
dividual property owner is compelled to be charged with
the burden of constructing street improvements for the
benefit of the general public, as well as incidentally for
his own benecfit, it is proper and right that he should have
a voice in the determination of the material to be used.
It is he who bears the burden. Out of his pocket comes
the money to pay for the material which is to be used.
Provisions in a city charter which make it the duty of the
mayor and council to give the property owners in an im-
provement district 30 days from the approval of the ordi- -
nance declaring such improvement necessary to designate
the material to be used, and provisions in an ordinance
based upon said provisions of the charter which require
the publication of said notice for 30 days are mandatory,
and, unless waived in some manner by the property owner
to be affected, the lack of such notice will prevent the
council from acquiring jurisdiction to levy a tax to pay for
such improvement. Morse v. City of Omaha, 67 Neb. 426.
In the instant case it appears that, before the expiration of
the time fixed in the notice, a petition signed by the owners
of a majority of the foot frontage of the property abutting
on Ifarnam street, and designating certain material as
the material to be used, was filed with the city clerk, and
it is contended by the city that this waived the defect in
the publication of the notice. This alleged waiver has not
been pleaded in the answer. If the city relies upon the
fact that the failure to give notice was waived by this
action, it should have pleaded the facts in its answer.
Not having done so, it cannot take advantage of the alleged
waiver in its proofs. No such issue was tendered in the
case. The city relied upon the sufficiency of the notice; it
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was fatally defective, and proof of circumstances tending
to show a waiver by some of the property owners was out-
side of the issues in the case and cannot be considered.
The plea is of the nature of confession and avoidance, is
new matter, and must be pleaded in order to be considered
by the court. Lowe v, Prospect Hill Cemetery Ass'n, 58
Neb. 94; Omaha Fire Ins. Co. v. Johansen, 59 Neb. 349.
We are of the opinion that by the failure to give notice
to the property owners to designate material for the length
of time prescribed, the council did not acquire jurisdiction
to levy the special assessment for paving against the prop-
erty of Harriet L. Pritchett within said district, and that
therefore the decree of the district court with reference to
this appellee is correct and should be affirmed.

It appears that the curbing and guttering in paving dis-
tricts numbered 48 and 67 were ordered after the streets
in said districts had been ordered paved. As the law stood
at that time, the city council had the power to order curb-
ing and guttering done upon streets which had been
ordered paved, without any petition of the property own-
ers being presented for that purpose. No limitation ex-
isted upon the power of the city authorities to charge
the expense of such work upon the property abutting upon
the improvement. For a discussion of the law as it then
stood see Orr v. City of Omaha, 2 Neb. (Unof.) 771; City
of Omaha v. Gsantner, 4 Neb. (Unof.) 52. The city there-
fore had jurisdiction to levy the special taxes for curbing
and guttering in paving districts numbered 48 and 67, and
such taxes were properly charged upon the abutting prop-
erty.

A number of other questions are discussed in the able
briefs which have been submitted, but since these considera-
tions dispose of the matters in controversy they will not be
considered. It was suggested upon the argument that the
opinion of the court was desired in regard to a number of
these questions, but suffice it to say that the proper func-
tion of the court is to decide causes which have actually
arisen and not to anticipate other controversies.
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We recommend that the cause be remanded to the dis-
trict court, with directions to modify its decree so as to
sustain the validity of the curbing and guttering taxes in
paving districts numbered 48 and 67, and to dismiss the
action as to the Omaha Loan & Trust Company Savings
Bank. As to all other matters the judgment of the district
court should be affirmed.

OLpHAM and AMES, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the cause is remanded to the district court, with
directions to modify its decrce so as to sustain the validity
of the curbing and guttering taxes in paving districts
numbered 48 and 67, and to dismiss the action as to the
Omaha Loan & Trust CCompany Savings Bank. As to all
other matters the judgment of the district court is affirmed.

JUDGMENT ACCORDINGLY.

The following opinion on motions for rehearing, leave
to amend answers, and motions to modify judgment, was
filed January 5, 1905. Judgment modificd:

LerToN, C.

Appellants have filed motions herein, relating to that
part of the decree in favor of Harriet L. DPritchett, for re-
hearing ; for leave to amend answers in this court, and that
the case may be remanded with directions to permit them
to amend answers below. Since appellants secem to have
misunderstood the language of the opinion as to the time of
publication of the notice required to be given property
owners to designate the material which they desire to be
used in repaving, it is perhaps advisable to state that it
was not the intention of the court to hold that this notice
should be published each day for 30 days. Some of the
ambiguity may come from the fact that the writer adopted
the language of appellants’ brief, wherein it is stated:
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“It is apparent that the 30 days’ notice was not given by
publication as required by the ordinance.” The statute
and ordinance only require that the notice be published
once, notifying the property owners that they must within
30 days of the publication of such notice select the material
to be used. The notice in this case was published on
August 2, 1897. Tt stated that the 30 days would expire
on August 31, 1897, at noon, which was incorrect. Ap-
pellants now argue that, though the notice informed the
property owners that the 30 days would expire at noon on
August 31, this was a mere irregularity, because the
charter, the ordinance and the notice itself informed them
that they had 30 days from the publication of the notice
within which to designate said material, citing Armstrong
v. Middlestadt, 22 Neb. 711, and Scarborough v. Myrick,
47 Neb. 794. We are of the opinion that this argument
is sound. That if, in fact, 30 days had elapsed before the
council took any action upon the matter, the recital in
the notice that the time would expire several days before
the 30 days elapsed would be merely an irregularity, and
would not prevent the council from acquiring jurisdiction.
The evidence shows however that, on the first day of
September, 1897, and before the expiration of 30 days from
the publication of the notice, the council acted, and passed
an ordinance ordering the improvement of the street by
repaving with sheet asphaltum. We held in Alorse v. City
of Omaha, 67 Neb. 426, that the council was without juris-
diction to act until the expiration of the 30 days given
property owners to select material, and are still of that
opinion. The council, therefore, having acted before the
30 days expired, was without jurisdiction to pass the ordi-
nance and its proceedings were void.

The appellees also filed motions to modify the judgment
of this court as to the curbing and guttering assessments
in paving districts numbered 48 and 67. The opinion holds
correctly that the city council had power to order curbing
and guttering done upon the streets which had been ordered
paved, without any petition of the property owners being
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presented for that purpose. It is conceded, however, that
no notice of the sitting of the board of equalization held
to equalize such taxes in said districts was ever given.
This being so the assessment was unauthorized, and the
taxes are void. The decree of the district court, therefore,
as to such taxes should be affirmed.

At the hearing our attention was not called to the fact
that the Omaha Loan & Trust Company Savings Bank
was the owner of other property, the taxes upon which are
in controversy in this suit, besides that situated in dis-
trict numbered 48. The opinion therefore only relates to
the property of the bank in that district, and the decree
should be modified so as to provide that the action of the
bank be dismissed as to its property described in district
numbered 48, and that otherwise the judgment of the dis-
trict court should be affirmed.

By the Court: For the reasons stated in the foregoing
opinion, the several motions of appellants herein referred to
are overruled, and the judgment heretofore entered in this
case is so modified as to dismiss the action of the Omaha
Loan & Trust Company Savings Bank as to its property
in paving district numbered 48 described in the pleadings.
In all other respects the judgment of the district court is
affirmed.

JUDGMENT MODIFIED.

The following opinion on second motion for rehearing
was filed May 17, 1905. Former judgment modified:

1. Paving: NoricE: JurispicTION. Under the statute governing cities
of the metropolitan class (Compiled Statutes, 1897, ch. 12q, sec.
110), property owners of a paving district must be allowed 30
days from the approval and publication of the ordinance declaring
the improvement necessary in which to designate by petition the
material to be used in repaving. But if a petition signed by the
property owners representing a majority of taxable foot frontage,
designating the material to be used, is filed, the mayor and council
will not lose jurisdiction of the proposed improvement by acting
upon such petition before the 30 days has expired, if no other

39
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petition is filed within that time from which it appears that the
necessary number of proverty owners have within the 30 days
designated another material.

2.

¢ PETITION: SIGNATURE OF CORPORATION. The president of a
corporation is the proper party to sign a petitlon for repaving
on behalf of the corporation. His signature will not be held
invalid as unauthorized, although the board of directors took
no action thereon, if it appears from the evidence that it had
for some time prior to such signing been customary for the
president to sign such petitions on behalf of the corporation with-
out express authority from the directors, and that the directors
knew of this custom and consented thereto, and had reason to
believe that the president had signed the petition in question,
and made no objection thereto until the improvement had been
entered upon, relying upon the validity of such signature to bind
the corporation.

3. : : . The board of education of the school dis-
trict of Omaha may authorize its president to sign such petition
in the name of the board, and the signature of the board by its
president pursuant to such authority will bind the school dis-
trict.

: STREET INTERSECTIONS: ASSESSMENTS: INJUNcTION. It is the
duty of the city council to provide available funds with which to
pay for street intersections before ordering the improvement.
But after the improvement is made and the intersections actually
paid for by the city, special assessments against abutting property
cannot be enjoined on the ground that this fund with which to pay
for the street intersections was not available at the time the im-
provement was ordered.

4.

SEDGWICK, J.

This motion for rehearing involves principally the con-
clusion of the former opinions in regard to the assessment
against the property of the plaintiff below, Harriet E.
Pritchett. In the opinions heretofore filed this assess-
ment is held invalid because 30 days, from the approval
and publication of the ordinance declaring such improve-
ment necessary, was not allowed the property owners in
which to designate by a petition the material to be used.
The statute does not provide for the giving of notice other
than the publication of the ordinance declaring the im-
provement necessary, but the ordinance enacted provided
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that the board of public works should publish a notice to
property owners to select the material for the pavement,
and also provided that the hour and day of the expiration
of the 30 days should be stated in the notice. Accordingly
notice was published that the 30 days would expire on the
31st day of August, 1897, and this notice was first pub-
lished on the 2d day of August, so that by its terms the
notice did not allow 30 days from the publication thereof
in which to make the selection of materials.

A majority of the property owners united in a petition
designating the materials to be used, and after this petition
was filed, and before 30 days from the publication of the
notice had expired, the council acted upon the petition
and designated the materials as in the petition requested.
It was held in the former opinions that the action of the
council was invalid because it did not allow the full 30
days for making the selection. The plaintiff Harriet E.
Pritchett did not sign the petition nor take any part in
making the selection of materials. It was said in the
opinion that this point has been determined in the case of
Morse v. City of Omaha, 67 Neb. 426, and that it was there
held that the mayor and council were without jurisdiction
to determine the materials to be used in paving until after
the 30 days had expired. We think this was an error, as
this precise point was not involved in the case of Morse
v. City of Omaha, supre, and the question is now a new
one before this court. As the plaintiff Pritchett did not
unite in the petition selecting the materials, she is not,
of course, estopped thereby to now contend that the peti-
tion was insufficient or that the council acted prematurely
thercon. It is insisted on behalf of the city that, since a
majority of the property owners united in selecting the
materials, the council might act thereon as soon as the
petition was filed, and that it was unnecessary to delay
the full period of 30 days for any further action on the
part of the property owners in regard to selecting ma-
terials. We think that this reasoning is not conclusive
to the extent insisted upon by the city.,
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The statute provides that when the same person signs

ahatl
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the petition last signed. The matter of the sclection of
materials for the paving is an important one, and a prop-
erty owner might upon full investigation be dissatisfied
with his first conclusion, and, although a majority had peti-
tioned for certain materials, it would appear to be entirely
competent for the property owners to change their deter-
mination at any time within 30 days. So that if a second
petition had been filed within the time limited, in which
some of the former petitioners should join, and which was
signed by the owners of half of the foot frontage of the
district, requesting a different material from the one first
designated, the council would no doubt have been required
to act upon this second petition. This, however, in this
case was not done, and since no other petition was tendered
to the council, nor any diffcrent determination made by
the property owners within the 30 days, it docs not appear
that this plaintiff was in any way injured by the action
of the city council in that regard. The presumption must
be, upon this record, that a majority of the property own-
ers desired the council to take the action that it did in
determining the materials to be used. Nothing appears in
the record to the contrary. We thivk therefore the con-
clusion reached in the former opinions upon this point is
erroneous.

2. There were other grounds urged in the briefs of the
parties for holding this assessment erroneous, which it was
said in the former opinions it was not necessary to consider
because of the conclusion there reached. Upon the argu-
ment before the court in this motion therefore the other
grounds were discussed, and it becomes necessary for us
to look into the whole record to determine whether therc
is any other reason for holding this assessment invalid.
The questions discussed in the briefs and oral arguments
mainly depend upon the sufficiency of the original petition
of the property owners for the repaving in question. The
statute (Compiled Statutes, 1897, ch. 12a, sec.110) provides
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that: “No repaving shall be ordered except upon the peti-
tion of the owners of a majority of the taxable front feet in
any improvement district.” The plaintiffs objected to the
genuineness and validity of many of the signatures to this
petition. The trial court concluded that the petition was
insufficient, and, in doing so, rejected the alleged signatures
of the Omaha Savings Bank, Nebraska National Bank of
Omaha, the Byron Reed Co., and the Coad Real Estate Co.
The names of these corporations were signed to the petition
in each instance by the president of the corporation, and
represented the frontage of 463.2 feet. The contention was
that it did not sufficiently appear that the president sign-
ing for the corporation was sufficiently authorized so to
do. The findings of the court upon this point were: (a)
“That at the time of signing the petition for repaving for
and in behalf of the corporation, and for a long time prior
thereto, it had been the custom and usage of the president
of the corporation to sign for and on its behalf petitions
for the improvement of streets by paving, or repaving,
without first consulting the hoard of directors or without
receiving special authority from them so to do. (b) That
the board of directors of said corporation had knowledge
of such custom and usage on the part of said president,
made no protest and never objected thereto, and at all
times acquiesced in such custom and usage. (¢) That the
board of directors at no time by resolution specially author-
ized the president to sign for and in behalf of the corpora-
tion the petitions for the repaving of Farnam street in
district No. 597, nor was such authority conferred by the
articles of incorporation or by-laws thereof.”” The con-
clusion of the court was that the signing by the presidents
of the respective corporations was not authorized. In this
we think the court was mistaken. Authorities are cited
by the appellees which discuss the powers of corporations,
but this is not a question of ultre vires. The corporation
had power to join in this petition. The question was as to
the manner of exercising that power. The statute provides
that a deed of the corporation may be executed by the
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president. There can be no doubt that the presulent was
the proper officer to sign this petition in behalf of the
corporation. It was the province of the board of directors
to determine whether or not he should so sign it. It is
not contended that the action of the president was contrary
to the wishes of the board of directors. It appears that
no express authority was given him by the board of direct-
ors to sign the name of the corporation. If the board of
directors knew that it had been the custom of the president
to act for the corporation in regard to such petitions, and
if the president in pursuance of such custom had acted
upon this petition, thereby leading all parties interested
to suppose that the corporation had authorized the action,

and if the board had acquiesced in such action until the
time that this suit was begun, other parties in the mean-
time having acted upon it supposing that it was the desire
of the corporation to be bound upon this petition, there
can be no doubt that the board of directors, and the cor-
poration which they represented, would be estopped there-
after to deny the validity of the corporate signature so
executed by the president; and if the corpordtion itself
would at the time of the commencement of this action be
bound by the signature of the president, there can, of
course, be no reason for allowing a third party to object
to the sufficiency of the signature upon grounds that would
not be available to the corporation itself.

It is said that the evidence is not sufficient to establish
the custom or usage relied upon, at least as to some of the
corporations named. Special reference is made to the
evidence of Mr. Manderson, president of the Omaha Sav-
ings Bank, and of Mr. Yates, president of the Nebraska
National Bank. Mr. Yates was questioned and testified
as follows:

Q. And when you signed this you were pres1dent of the
bank and one of the directors?

A. I was president and one of the directors.

Q. Did you consult with the other directors in reference
to this pavement in signing this petition?
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A. According to my recollection I did.

Q. What, if anything, Mr. Yates, did the other directors
of the bank say to you in reference to this paving and you
signing for the bank? '

A. I can’t recall exactly what was said, but it was the
judgment of the directors that the pavement was desir-
able.

Q. And they so informed- you?

A. And I was so informed.

There is no evidence that the directors ever repudiated
the action of the president. They acquiesced therein, and
there can be no doubt that at the time this action was
begun the corporation was estopped to deny the power of
the president to bind the corporation by his signature.
It was not necessary to show a general custom or usage
in that regard. Without going into a detailed discussion
of the evidence as to the other corporations named, it is
sufficient to say that it is equally conclusive. It is con-
tended that the views above announced are inconsistent
with the rule established in Morse v. City of Omaha, 67
Neb. 426. We do not so regard it. In that case it ap-
peared affirmatively that the directors had no knowledge
that any action had been taken purporting to authorize
the improvement on behalf of the corporation. It did
not appear that the circumstances were such that they
ought to have taken notice that the president had signed
for the corporation. The trial court found that the signa-
ture of the corporation by its president was unauthorized,
and that finding was not set aside by this court. If 463.2
feet be added to the foot frontage found by the trial court
to be properly represented upon the petition, there is a
clear majority required by the statute. Unless some of
{he questioned property which was counted by the trial
court as being properly represented upon the petition
should be excluded, the petition was sufficient.

3. The property of the school district was included in
the findings of the court as properly represented upon the
petition. The signature upon the petition was “Board
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of Education, by Jonathan Edwards, Prest.,” and it vepre-
sented a frontage of 2155 feet.  The title to the property
in question was vested in the school district of Omaha.
The board of education has control of the property of
the school district. It is authorized to determine the
question as to whether the paving would, or would not, be
a benefit to the school district, and no other authority
is authorized so to do. It appears from the record that,
by a resolution of the board of directors, the president
of the board was directed to sign the petition in question,
and there can be no doubt that the president of the board
in signing the petition signed for the school district of
Omaha, and intended thereby to bind the property of the
district, and that the board which directed him so to do
was fully authorized to have so directed. We think there
is no doubt that the trial court was right in counting this
property as included in the petition.

It is confessed in the brief that the trial court was also
right in counting the property of the Imperial Loan and
Trust Company which amounted to 57 feet frontage. One-
half of the taxable frontage of this improvement was
5,798.55 feet. The amount of the frontage represented
upon the petition and not in dispute was 5,108.57 feet;
add to this the foot frontage represented by the four cor-
- porations above named, the board of education, and Im-
perial Loan & Trust Company, and the amount repre-
sented upon the petition (5,844.27 feet) constituted the
foot frontage required by the statute. It is not necessary
therefore to examine as to the validity of other signatures
discussed in the briefs.

4. It is contended that the city council was without
jurisdiction to order the improvement in question because,
as it is alleged, there were not sufficient funds available to
pay for the street and alley intersections. It appears from
the stipulation that the cost of paving the intersections
was found to be $5,392.88, and that at the time the im-
provement was ordered the cash balance in the “paving
fund” was $6,016.98. At the general election held three
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months before the improvement was ordered, bonds for this
purpose were authorized in the amount of $25,000 pursuant
to the provisions of the statute. These bonds were after-
wards issued and sold, and the money had been placed in
the paving fund before it was necessary to pay for the
street intersections. Under this condition of the record
it is not necessary to determine when the funds necessary
to pay for these intersections might be said to be “avail-
able.” Nor is it necessary to determine whether it was the
duty of the city council to make such provisions that
cash would actually be in the paving fund with which
to pay for these intersections before the improvement was
ordered. ‘

In Morse v. City of Omaha, 67 Neb. 426, after disposing
of the questions necessary to a determination of the case,
the writer of the opinion proceeded to decide other ques-
tions, to a discussion of which it was said counsel had
devoted much of their briefs and oral argument. In deter-
mining whether it was necessary that there should be a
specific declaration in the ordinance that the improve-
ment was necessary, the writer said:

“In the provision for a petition of the abutting owners,
the legislature has spoken clearly and in mandatory tones.
So also with the provision regarding the status of the
intersection fund. There is no difficulty under the au-
thorities and this statute to hold these provisions jurisdic-
tional.”

It appears from the further discussion at that point
that this statement quoted was purely dictum. We do not
feel bound by it. The provision that there must be “funds
available” for the intersections when the improvement is
ordered appears to be for the benefit and protection of
the city itself and the general taxpayers therein. It may
be that the council could be prevented from ordering such
improvements as these without “funds available” for the
street intersections. If it should be thought that ordering
the improvement was not justifiable while the paving fund
was in the condition shown by this record, which is by
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no means clear, we have no hesitation in concluding that
after the improvement had been made and the intersectiong
paid for by the city, the property owner could not avoid
the payment of the assessment against his property upon
the ground that the council exceeded its authority in order-
ing the improvement without first providing the cash with
which to pay for the intersections.

It follows that the assessment against the property of
the plaintiff Pritchett was valid, and that the decree of
the district court should also be modified so as to sustain
that assessment.

With this exception the former opinions herein are
adhered to. '

JUDGMENTS MODIFIED.

WiLLiAM W. WHPBATLEY, TREASURER, ET AL., APPELLEES, V.
CHAMBERLAIN BANKING HOUSE ET AL., APPELLANTS,

FLEp OctoBer 20,1904. No. 13,607.

APPEAL from the district court for Johnson county:
JoHN 8. STULL, JUDGE. Reversed.

H. F. Rose, W. B. Comstock and Ed M. Tracy, for ap-
pellants.

Jay C. Moorc and Hugh La Master, contra.

LeTTON, C.

The issues and facts in this case are substantially the
same as those in the case of the National Bank of Com-
merce of Kansas City v. Chamberlain, ante, p. 469, and
the proper disposition of this case is controlled by the
decision in that. The judgment of the district court upon
the issues in this proceeding should be reversed.

AMES and OLpEAM, CC., concur.
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the caunse remanded to the lower court for further pro-
ceedings in accordance with the opinion in National Bank
of Commerce of Kansas City v. Chamberlain.

REVERSED.

EMMA SNELL v. LEwis RUE.
Fmep OcroBERr 20,1904. No. 13,628.

Statute of Limitations.  The provisions of sections 10 and 16 of the
code, known as the statute of limitations, do not apply to actions
upon domestic judgments.

ERROR to the district court for Nemaha county: ALBERT
I1. BABCOCK, JUDGR. Reucrsed.

J. 8. McCarty and H. A. Lambert, for plaintiff in error.
S. P. Davidson, contra.

LuTToN, C.

The question presented in this case is whether or not the
provisions of the statute of limitations of this state apply
to an action upon a dormant domestic judgment. The
plaintiff in error contends that the provisions of the statute
do not apply to an action brought in this state upon such
¢ judgment, while on the other hand the defendant in error
~ontends that the provisions of section 16 of the code,
which provide “An action for relief not hereinbefore pro-
vided for, can only he brought within four years after the
cause of action shall have accrued,” apply. The judgment
sued upon was rendered in 1897, and was dormant at the
time this action was commenced. The argument of the
plaintiff in error substantially is that, since an ‘execution
may issue upon the judgment for a period of five years
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after its rendition, it could not have been the intention
of the ‘Cgl‘*“‘*t‘rc to bar the hrmoma of an action npon
the same claim while it was still an enforceable judgment,
and that, since the code was enacted as a whole, the sec-
tions which provide that a judgment shall not be a lien
upon real estate after the expiration of five years from
the rendition thereof umless an executionis issued, and
which provide for revivor of dormant judgments, and the
sections of the statute of limitations which provide that
an action may be brought upon foreign judgments within
five years, are to be construed together, and make it plain
and obvious that the legislature never intended that the
statute of limitations should apply to domestic judgments.
On the other hand, defendant in error insists that the
provisions of section 16 are broad and sweeping in their
terms and embrace actions of every nature other than those
specifically mentioned.

In examining this question we have been able to re-
ceive but little light from adjudications in other states,
the statutes of limitations of the several states being- so
different in their provisions that the decisions in cach state
are largely determined and governed by the local statute.
The provisions of the code of the state of Ohio with ref-
erence to the lien of judgments, the time at which they
became dormant, and the limitation of actions upon the
same, were the same as those of this state are now, in
1864, when the case of T'yler’s Execcutors v. Winslow, 15
Ohio St. 364, was decided by the supreme court of that
state, except that our statute limits the time for bringing
an action upon a foreign judgment to five years, while no
mention was made in the Ohio statute of actions upon
foreign judgments. In that case it was contended that a
domestic judgment was a “specialty” and became dormant
within 15 years, as provided by the statute. The court
held, however, that a domestic judgment was not a
specialty. It was further contended that the four years’
limitation upon the bringing of all actions not specifically
enumerated in the statute applied. In this connection,
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however, the Ohio court, in the case above mentioned, say:
“A domestic judgment is not embraced in the limitation
of four years provided in the last clause of the section,
for the obvious reason, among others, that by a con-
temporaneous act, taking effect on the same day with
this, it was provided that such judgments should not
become dormant until after five years. This court, how-
ever, are of opinion, that the judgments of the courts of
this state are not subject to any of the provisions of the
section under consideration. By this section, actions are
limited to the specific period of each, ‘after the cause of
such action shall have accrued’ or, ‘after such right of
action shall have accrued.” We think that a fair construc-
tion of this language, according to its ordinary import,
excludes domestic judgments; and was intended, by the
legislature, to apply to claims that accrue by maturity,
or arise by the happening of events that give a right of
action, as usually understood. It can hardly be supposed
that, without any specific provision to that effect, it was
understood that the merging of a cause or right of action,
as ordinarily understood, in a judgment, was the accruing
of a cause of action. Surely the object of adjudicating
a claim or ‘cause of action, and the rendition of judg-
ment thereon is not to mature, or ‘accrue’ a right of
action; but to terminate a cause of action in a judgment
finally determining the rights of the parties, and to secure
the remedies that follow a judgment. Undoubtedly a judg-
ment is a cause or right of action of the highest nature,
and that such action accrues when the judgment is ren-
dered; but its objects and purposes are ordinarily so for-
eign to the mere maturity or accruing of a right of action
that it would be deemed singular to speak of the rendition
of a judgment, merging an adjudicated claim, as the accru-
ing of a cause of action; and especially would this be
so, in relation to a domestic judgment, where the only
purpose of obtaining it may be the remedies that follow.”

This case was decided after the adoption of the statutory
provisions which are construed in the opinion by the ter-
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ritory of Nebraska, and this court, therefore, is not bound
by the well known principle of statutory construction to
follow the decision. It seems to us, however, that the view
taken by the Ohio court is in consonance with right
principles. In this state a judgment does not lose its
vital force by the expiration of five years after its rendi-
tion without the issuunce of an execution thereupon. It
is not dead, but sleepeth. This court has held that a
sale of real estate made upon a dormant judgment cannot
be attacked collaterally after confirmation, Gillespie v.
Switzer, 43 Neb. 772, and that the payment of a dormant
judgment cannot be recovered back. Gerecke v. Campbell,
24 Neb. 306. In some states, at the expiration of the
statutory period, a judgment becomes actually dead and
is possessed of no force or potency for any purpose what-
soever, but such is not the case in Nebraska.

An action may be brought in this state upon a foreign
judgment within five years after its rendition ; and it hardly
seems probable that the legislature would debar its citizens
from the same rights which it grants a creditor in a foreign
state. Further, since by the issuance of an execution
within five years a judgment may be kept alive in this
state, or if dormant it may be revived, we would have the
anomalous situation of a judgment being enforceable by
execution, or revivable by proceedings for that purpose,
and not enforceable by action after four years from its
rendition. We are not forgetful of the language used in
certain opinions rendered by this court, State v. School
district, 30 Neb. 520, 528; Beall v. McMenemy, 63 Neb. 70,
wherein it is said in general terms that by section 16 of
the code the legislature intended to cover every form of
action; such language, however, must be taken as apply-
ing to the specific case which the court was then consider-
ing, and under the view taken by the Ohio court, this
language is not applicable to an action upon .a domestic
judgment. Statutes of limitations are intended as statutes
of repose, but where the right of enforcement of a judg-
ment by execution still exists after the bar which it is
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claimed the statute interposes to an action has taken
effect, the bar is of no avail so far as preventing the
collection of the debt is concerncd. Hence the statute fails
of its purpose as a statute of repose. We cannot believe
that the legislature intended to fix such a short time within
which an action upon a domestic judgment might be main-
tained, and at the same time leave the judgment open to
enforcement by execution.

In this state a judgment plaintiff, who has suffered his
judgment to become dormant by failure to issue an execu-
tion upon the same within five years, may prosecute pro-
ceedings in revivor. We see no reason why he may not be
permitted to enforce the same by action if the debt has not
been paid. This has been the general rule in regard to
dormant judgments in most jurisdictions. See 2 Frece-
man, Judgments (4th ed.), sec. 432, p. 751.

The right to prosecute revivor proceedings and the right
to maintain an action upon the judgment are merely cumu-
lative remedies. The plaintiff may have either or both,
as he sees fit. We hold, therefore, that an action may be
brought upon a dormant judgment and that the pro-
visions of the statute of limitations do not apply to actions
upon domestic judgments.

We recommend that the judgment of the district court
be reversed and the cause remanded for further proceed-
ings.

OLpHEAM and AMES, CC., concur.
By the Court: For the reasons stated in the foregoing

opinion, the judgment of the district court is reversed
and the cause remanded for further proceedings.

REVERSED.
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174

THRE MATIER OF THE APPLICATION OF FrEp H. Krug
FOR A LIQUOR LICENSE.

Fren NovEMBER 2,1904. No. 13,433,

1. New Trial. A motion for a new trial is not necessary in order to
obtain a review of the judgment of the district court entered on
the hearing of an appeal taken from an order of a licensing
board granting or refusing a license to sell intoxicating liquors.
Bennett v. Otto, 68 Neb. 652.

2. Liquor License. TUnder the provisions of section 1, chapter 50,
Compiled Statutes, 1903, the licensing board, upon the hearing of
an application to grant a liquor license, must pass upon the
character and standing of the applicant and his citizenship, and
the board is without authority to delegate these functions to
another person or corporation by issuing the license in the name
of one shown to be not the real party in interest, upon the under-
standing that such person or corporation will select a person to
conduct the business under the license. In re Tierney, 71 Neb.
704.

The board of fire and police commissioners of a city of
the metropolitan class is without authority to grant a license
to sell intoxicating liquors where the undisputed evidence dis-
closes that the applicant has no interest in the license applied
for, and that the same is for the exclusive use and bemefit of a
third party who is to be the unqualified owner and proprietor
of the business of dealing in and selling intoxicating liquors for
the sale of which the license is granted.

A license to deal in intoxicating liquors is in the nature
of a personal trust, and the applicant for such privilege must be
a person able, willing and competent to carry out such trust, and
not delegate it entirely to others.

ERrrOR to the district court for Douglas county: LEr
S. EsTELLE, JUDGE. Reversed with directions.

Charles Ogden and Hamilton & Mazwell, for applicant.
Cooper & Dunn, contra.

HorcoMms, C. J.

This is a proceeding in error, prosecuted by the re-
monstrant, to have the record reviewed and secure the
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reversal of an order of the district court dismissing his
appeal taken to that court from an order of the board of
fire and police commissioners of the city of Omaha grant-
ing a license to sell intoxicating liquors on the application
of the person named therein as licensee.

1. It is urged by defendant in error that no motion for
a new trial, -as by law required, was filed in this case, and
therefore no questions are properly presented for review.
It is held in Bennett v. Otto, 68 Neb. 652, that a motion
for a new trial is not necessary in order to obtain a review
of the judgment of the district court entered on the hearing
of an appeal taken from an order of a license board grant-
ing or refusing a license to sell intoxicating liquors.

2. The undisputed evidence in this case discloses that
the applicant to whom the license was granted by the
licensing board was not the real party in interest. It is,
by the evidence submitted in support of the objections
filed to the granting of the license applied for, rendered
manifest that the business of dealing in intoxicating liquors
for which the license was granted was to be conducted
under the unqualified control, ownership and proprietor-
ship of a third party, for whose sole and exclusive use
and benefit the license was being obtained. The only pos-
sible qualification of absolute ownership of the business
of owning and dealing in intoxicating liquors for the sale
of which the license was granted is some evidence to the
effect that the owner of the saloon would be required to
conduct an orderly place of business. In principle, the
case at har comes altogether within the rule announced in
In re Tierney, 71 Neb. 704. It is there held:

“Under the provisions of section 1, chapter 50, Compiled
Statutes, 1903 (Annotated Statutes, 7150), the licensing
board, upon the hearing of an application to grant a liguor
license, must pass upon the character and standing of the
applicant and his citizenship; and the board is without
authority to delegate these functions to another person or
corporation by issuing the license in the name of one shown

to be not the real party in interest, upon the understand-
40
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ing that such person or corporation will sclect a person to
conduct the business under the license.”

The evidence in the case at bar is posiiive and un-
equivocal to the effect that there existed no relationship
whatever of principal and agent between the licensee and
the owner and proprietor of the busines for whose benefit
the license was being obtained. The license fee was not
paid by the applicant but by the owner of the business,
who thus sought to obtain authority to engage for him-
self and in his own behalf in the sale of intoxicating
liquors. In speaking of the provisions of the law regulat-
ing the sale of intoxicating liquors, this court has hereto-
fore said:

“An cexamination of the above provisions of law can
scarcely fail to satisfy anyone that the people of this state
have reserved to themselves, acting through the several
local boards, county and city, the right to discriminate
between the different applicants for liquor license, to
license such applicants as upon the principles laid down
should be deecmed worthy, and refuse those who, upon
the application of the same principles, should be held to
.be unworthy. A licensee, under the above provisions,
accepts from the authorities a personal trust and assumes
personal duties and responsibilities quite repugnant to
the idea.of his selling his license along with his stock on
hand, furniture and fixtures. Under statutes much less
discriminating than ours, it has been held by the courts of
Kentucky, Indiana, Delaware, Alabama, Louisiana, Penn-
sylvania, New York, and other states, that a liquor
license is a personal trust or permit, and is incapable of
assignment. In some cases it has been held that the
privilege of selling intoxicating liquors was of so personal
a nature that it could not be exercised through an agent.”
State v. Lydick, 11 Neb. 366. In Watkins v. Grieser, 11
Okla. 302, 66 Pac. 332, it is held:

“A license to deal in intoxicating liquors is in the nature
of a personal trust, and the applicant for such privilege
must be a person able, willing and competent to carry out
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such trust, and not delegate it entirely to others whose
character may not be such as the law requires of the
licensee.” See also Hall v. Hart, 52 Neb. 4; Semple v.
Flynn, 10 Atl. (N. J.) 177.

Upon the authority of the cases cited, the judgments
and orders of the district court and of the board of fire
and police commissioners must be reversed and the license
granted canceled, which is accordingly done.

JUDGMENT ACCORDINGLY.

JOHN MCNEAL v. LizzilE HUNTER.
FrLep NoveEMBER 2,1904. No.13,609.

1. Bastardy: TriaL: PLEA. Where on a trial in a bastardy proceeding,
the defendant goes to trial upon the sole and only issue of his
guilt as charged in the complaint, and on the theory that he has
pleaded not guilty, and the case is so submitted to the jury, the
fact that no formal arraignment and plea thereto is entered of
record is an irregularity which at most is error without pre-
judice.

2. Wavier. The right to have the complaint read to him and to be
allowed to plead thereto may be waived by the defendant, and
he will be held to have waived the same where a trial is had
as though such plea had been entered.

3. New Trial. A new trial on the ground of newly discovered evi-
dence will not be granted where the proposed evidence appears
to be hearsay and incompetent.

: A defendant will not be allowed a new trial on the ground
of newly discovered evidence where it appears that such evidence
was known at the beginning of the trial, and no seasonable effort
was put forth to procure such evidence at the trial or to secure
a postponement of the trial before a final submission of the case
to the jury, and until such evidence eould be secured.

5. Evidence examined, and found to be sufficient to sustain the verdict
of the jury.

ERROR to the district court for Sheridan county: WIL-
LiaM H. WESTOVER, JUDGE. Affirmed.
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W. W. Wood, for plaintiff in error.
C. Patterson, contra.

HowrcowMms, C. J.

On a trial had to the court and a jury, a verdict was
rendered finding the defendant guilty on a complaint
charging him with being the father of a bastard child
delivered by the complainant, Lizzie Hunter. After the
overruling of a motion for a new trial, the defendant was
by the court duly adjudged to be the reputed father of the
said child, and ordered to stand charged with its main-
tenance in the sum of $300, to be paid in instalments as
in the judgment provided, also to pay the costs of the
action, and to be confined in the jail of Sheridan county
until the judgment was complied with or bond given as
required by law for the performance of such judgment.
The defendant prosecutes error.,

1. It is assigned as error that the court ordered the
issue in the case to be tried to a jury, and the trial thercof °
had on the complaint, without the defendant being ar-
~ raigned and given an opportunity to plead to the com-
plaint. The record does not affirmatively show a formal
arraignment on the complaint and a plea thereto by the
defendant. In the instructions of the court, the jury were
told that the defendant had been duly arraigned upon
such charge, and had entered a plea of not guilty, and
that this plea of not guilty put in issue the truth of said
charge. Tt is altogether clear from an inspection of the
record that the only issue submitted to the jury was that
of the guilt of the defendant of the act charged in the
complaint; and that the case proceeded to a trial and
judgment upon the theory, and was so treated by both
parties, that this, and only this, issue was raised by the
pleadings. It is equally manifest that the defendant dur-
ing the whole of the trial was vigorously denying his guilt
and protesting his innocence; that he submitted evidence
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in support thereof, and upon that issue the jury found
against him. e cannot possibly see how the defendant
was prejudiced, even though no formal arraignment and
plea were entered of record. His right in this respect to
be arraigned and to be allowed to plead to the complaint,
like all others in a civil action, may be waived. The
defendant could, if he desired, elect to appear and resist
the charge in the complaint, and it was not incumbent
upon him to file any written plea. 5 Cyc. 665, par. 3.
For the same reason, he could waive the-formal reading
of the complaint and the entering on the record of a plea
of not guilty. It is hardly to be doubted that in this case
the defendant, by going to trial and trying his case as
though the issue had been regularly made up, waived any
right he might have regarding a formal arraignment and
plea thereto. (‘onceding, therefore, the irregularity com-
plained of, it at most is only error without prejudice, and
regarding which the judgment ought not to be reversed.
2. Error is also sought to be predicated on the ruling
of the court denying the defendant a new trial on the
ground of newly discovered evidence. There are two rea-
sons, we think, why this contention cannot be sustained.
In the first place, much of the proposed evidence was
hearsay and incompetent, being alleged statements of third
parties not shown to have been made in the presence and
hearing of the complainant. Eliminating the incompetent
evidence, the remainder was in no wise contradictory of
the testimony of the complainant; the object being to offer
evidence as tending to prove that the complainant had
made a statement as to who was the father of her illegiti-
mate child, inconsistent with the charge made against
the defendant. In the second place, the proposed evidence
was known to the defendant or his attorney before the
final submission of the case on the first trial, and there
is an entire absence of evidence showing due diligence to
procure it in time to be submitted at the original trial,
or to secure a brief postponement until the witness could
be procured. The affidavit of the attorney for the de-
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fendant recites that he learned of such evidence on the
morning of the day set for the trial of the cause; that he
caused a subpwna to issue, but that the witness did not
appear in obedience to the subpeena till the close of the
trial; and that during the progress of the trial and before
the defendant rested his case, he submitted to the presid-
ing judge what Le had been informed the absent witness
would swear to, and was informed that the evidence as
detailed could not be allowed, whereupon the case was
submitted to the jury. While this may be a very informal
way of presenting an application for a postponement of
the hearing until the witness could be procured, the legal
effect, if it has any, is an acquiescence by the defendant in
the ruling of the trial judge, with no exceptions taken
thereto and regarding which error would not lie. But
if this informal presentation of the matter during the
trial is to be disregarded, then it is equally clear that
the defendant did not act with reasonable diligence when
he failed to procure the attendance of the absent witness,
and failed to make an application for a postponement of
the trial till her attendance could be procured before
entering upon a trial of the case, and before the final sub-
mission of the cause to the jury. A party knowing of the
existence of material evidence in his behalf before the
“rial, or before his cause is finally submitted, cannot be
permitted to submit his case to the jury on the evidence
at his command, and thereafter, if the cause goes against
him, obtain a new trial on the ground of the discovery
of such evidence and his failure to produce it at the original
trial. He must be prompt and diligent, and in this action
it was the duty of the defendant to make his application
for further time at the time he learned what the absent
witness would testify to, and before the cause then about
to be tried was finally submitted for a verdict and judg-
ment.

3. Lastly, it is argued that the evidence is not sufficient
to support the verdict of the jury. The evidence preserved
by the bill of exceptions has been examined, and, while
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it is not as strong and convincing as might be desired in
order that any doubt as to its sufficiency might be dis-
sipated, yet we are not prepared to say that it is not legally
sufficient to support the jury’s finding. There is com-
petent evidence to support the verdict. The evidence, it
is true, is more or less conflicting. The jury saw and heard
the witnesses. It was for them to weigh and consider
the testimony of each and all of them. “The paternity of
the child being the fact to be determined by the jury the
credibility of the witnesses, the opportunities for inter-
course, the duration of the period of gestation, and the fact
that a bastard child has been born are all matters which
may be considered by them in arriving at their verdict.” 5
Cyc. 667, par. 8 A finding upon such evidence, under a
well recognized rule, cannot rightfully be disturbed by this
court. We cannot say the verdict is clearly and mani-
festly wrong and unsupported by sufficient evidence. The
action is essentially civil in its nature, and a pre-
ponderance of the evidence is all that is required. We
find no prejudicial error in the record, and it follows that
the judgment of the district court should remain as an-
nounced and rendered.
AFFIRMED.

Hvga McCAFFREY, APPELLEE, V. CITY OF OMAHA ET AL,
' APPELLANTS.

FiLEp NovEMBER 2,1904. No. 13,787.

1. Cities: STREET IMPROVEMENTS. Where the wearing surface of a paved
street in a city of the metropolitan class has bLecome so rotten
and decayed as to be unfit for use, and in a work for the im-
provement of such street it is proposed and required that all
the material composing the wearing surface of ‘the entire portion
of the paved street shall be removed and a new material of the
same or of a different kind replaced or relaid thereon, even
though on the same concrete base, such proposed work con-
stitutes a “repaving” of the street as distinguished from “re-
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pairing,” as those words are used in the charter act of such
cities, applicable to and regulating the manner and method of

improving snch gfreets.

2. Repaving: PerrrioN. In the case at bar, it is held that the con-
templated improvement of the street is essentially and in sub-
stance a “repaving” thereof as distinguished from “repairing,”
and can be engaged in by the city authorities only upon a
petition of the abutting property owners, when it is proposed to
tax back to the abutting property the cost of such improve-
ment.

APPEAL from the district court for Douglas county:
ALEXANDER (. TROUP, JUDGE. Affirmed.

C. C. Wright and W. H. Herdman, for appellants.

Franlk H. Gaines, contra.

Horcoxs, C. J.

This is a suit for an injunction, brought by the plaintiff,
appellee here, for the purpose of restraining the appellants,
the mayor and council of the city of Omaha, from award-
ing a contract for certain work for the improvement of a
street in one of the paving districts of the city of Omaha,
and from taxing back to the abutting property owners the
cost of such proposed improvement. To the petition filed
in the trial court the defendants interposed a demurrer,
which upon consideration by the court was overruled,
and an order entered perpetually enjoining the defendants
from proceeding further under the proposed contract to
make such improvement in the manner as therein con-
templated, and from taxing the cost thereof to the abutting
lot owners. That portion of the petition material to a
proper understanding of the case alleges that “said 16th
street from the south line of Douglas street to the south
line of Izard street was many years ago paved with as-
phalt, and that the guaranty period of such pavement has
long since expired, and that the pavement is in a very
defective and rotten condition, said pavement being full
of large holes, and the entire asphalt surface thereof being
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decayed and rotten and practically unfit for use, and that
the base of said pavement is in many places much worn,
and that the surface of such pavement is in such a
condition that it is impracticable to repair the same”;
that there was “prepared a proposal for repairing the
asphalt pavement on 16th street between the south lines
of Douglas and Izard streets with sheet asphalt, * * *
and for maintaining such pavement in a condition of con-
tinuous repair each year for a period of five consecutive
years. * * * Said proposal and form of specifications
were duly submitted to the city council, and by said city
council duly approved on April 26, 1904, and approved by
the mayor of Omaha May 2, 1904. That, in accordance with
said specifications and proposal, * * * Dids * * *
were duly opened, and it was found that the Barber
Asphalt Paving Company had made the lowest bid upon
such repairs, to wit, for first year, $27,985; second year,
$498.05; third year, $498.05; fourth year, $498.05; and
fifth year, $1498.05; and that, * * * unless restrained
by the order of this court, the city of Omaha, through its
¢ity council and its board of public works, will enter into
a contract with said Barber Asphalt Paving Company in
accordance with said proposal. That, under and by virtue
of the terms of said contract, the said city of Omaha
intends to, and will, unless restrained by the order of this
court, proceed to assess and levy against this plaintiff,
and the property owned by this plaintiff, and all the prop-
erty abutting on said 16th street between the south lines
of Douglas and Izard streets, the cost of said repair and
maintenance, claiming and pretending to act under and
by virtue of the provisions of the charter of said city of
Omaha, to wit, chapter 12¢, Compiled Statutes of the state
of Nebraska, 1903 (Annotated -Statutes, 7450-7688).” The
proposal and specifications were attached to and made a
part of the petition. But two propositions are argued by
counsel appearing in the case, and presented for considera-
tion; the first being, does the proposed street improve-
ment, assuming it to be repair work, come within the
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scope and purview of section 6, article IX of the con-
stitution, which provides that “The legislature may vest
the corporate authorities of cities * * * with power
to make local improvements by special assessment, or by
special taxation of property benefited,” the right to make
such proposed improvement and levy a special tax there-
for being derived solely from these provisions? The second
is, if it be determined that the proposed improvement,
while under the form and name of a repairing of the street,
is essentially and in substance a repaving of it, then it is
conceded that the right to make such improvement and levy
a special tax on abutting property owners for the cost
thereof is prohibited by the city charter, which confers
such power upon the mayor and city council only through
a petition of the abutting property owners, and that such
petition is wanting in the present case.

We are content to rest the decision heretofore announced
in this case on the latter proposition. The work which
it is proposed to engage in, as alleged in the petition and
the truth of which is admitted by the demurrer, is, we
think, in substance and essentially a repaving of the street,
although designated in the proposal and specifications
under which the contract was about to be awarded as a
work of repair and maintenance. The record in this case
in all its material aspects presents questions very similar
to those considered and determined in Robertson v. City
of Omaha, 55 Neb. 7T18. The two cases are quite analogous.
The rule announced in that case is in point here. In the
case cited, it is declared in the syllabus that:

“Where, in case a street paved with wooden blocks laid
on a concrete base, such blocks have become worthless
and are entirely removed in pursnance of a contract
entered into with the city, and replaced with vitrified brick
laid on the old base, such new improvement is not an
‘ordinary repair’ within the meaning of the statute, but is
a repavement of the street, and to pay the cost thereof a
special assessment may be made against the abutting real
estate.” In the opinion it is said;
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“The final argunent presented is that the work done by
Murphy under the contract was not a repavement of Leav-
enworth street, but was merely a repair of an existing
pavement, and, therefore, the city was liable therefor, and
it possessed no authority to impose a special assessment
against the real estate of plaintiffs to pay the same. This
contention is grounded upon the single fact that the con-
crete foundation of the former cedar block pavement was
utilized in making the improvement in controversy. The
entire wearing surface of wood of the old pavement was
removed and replaced with vitrified brick, and the mere
using of the old base of concrete did not constitute the
work an ‘ordinary repair’ within the meaning, and con-
templation, of the statute. The assessment assailed was
made for the repavement of the street.”

But it is argued the contract in this case is to be let
for repairing and keeping in repair, and that the essential
clements of a repaving do not exist; that the original
grade and plan of the improvement are preserved, and that
the repairs are to be of the same material which dis-
tinguishes this case from the one cited, the holding in
which, it is said, was influenced by the fact that a new and
different character of material for the surface was to be
laid. The quality or character of the material used in
putting on the new pavement or surface does not, to our
mind, essentially change the nature of the work which is
being done. What is in fact contemplated, what is the
nature of the work to be done, must determine whether
it is properly a work of “repair” as used in the charter act,
or whether it is “repaving” within the meaning of the
word as therein found. Repaving, the act declares, can
be done only upon a petition of the abutting property
owners, when the cost thereof is to be taxed back to the
property benefited. In this case, it is admitted’ that the
entire asphalt surface had become decayed and rotten and
practically unfit for use, and that it is impracticable to
repair the same by patching. The allegations of the peti-
tion in this respect are emphasized by the conceded facts
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as to the requirement of the specifications and the cost of
the proposed improvement contained in the proposal on
which the contemplated contract is based. While the work
is denominated a repairing of the street for the first year,
and its maintenance for each of the other of the five years,
yet the cost of the work to be done the first year, as com-
pared with the mere nominal cost of keeping it in repair
thereafter, is almost conclusive of the fact that, as alleged
in the petition, the entire asphalt surface is to be relaid,
and the concrete base repaired wherever necessary to bring
it back to its original level. What is contemplated and
required to be done is to entirely replace upon the con-
crete base a stratum of new asphalt, forming the surface
of the street as it is used for public travel. It is not, we
think, required that the whole of the material used in the
paving in the first instance shall be relaid, or a change
made in the original plan or grade, in order to constitute
the work a repaving within the meaning of that word as
used in the charter act of cities of the metropolitan class.
To repave is to relay, not necessarily the whole of the
pavement as originally constructed, but it is to pave again,
cover over with suitable material, or resurface the street,
when the surface material as originally laid has become
destroyed, so that it is no longer usable. There can, we
think, be no distinction in sound reason or principle for
saying that, where the surface of the street is laid with
brick upon the same concrete base, in place of woodca
blocks which have been worn until they are useless, that
this is a repaving; but that, if on a like base, when all of
the old surfacing, whether it be blocks, brick, or asphalt,
is removed, and new material used in replacing and relay-
ing such surface of the same kind as the old, this would
constitute a repair only, whether ordinary or otherwise,
as distinguished from repaving, within the meaning of that,
word as used in the statute. If repaving as used in the
act means only a new pavement constructed after a re-
grade or change of plans, and not until the destruction of
the old, and every part of it, then, indeed, would there be
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but little repaving done, and the statutory provisions re-
lating thereto would be of but little practical use. The
legislature, we apprehend, used the word in a different
sense, and provided for a plan of repaving with the view of
protecting the interests of property owners, and inhibit-
ing a work of such importance and mvolvm0 such great
expenditure to be met by taxing the abuttm property,
except upon a petition of the owners of such property. The
act, we think, contemplates that, when the original paving
has become so unfitted for use or destroyed to such an
extent as to be useless, so that the whole of the paved
portion of the street is required to be relaid or resurfaced
with some suitable new material, whether the same kind
as, or different from, that originally used, and although
on the same concrete base, the work shall be regarded and
treated as a repaving, and that such improvement can be
made only subject to the provisions relating thereto.
From an examination of the entire record, we are of
the opinion that the proposed improvement in the present
instance is, in substance and essentially, a repaving of
the street within the meaning of the word as used in the
charter act, and, as such, can be undertaken only upon
a petition by the property owners, where it is proposed as
it is here to tax the cost of such improvement to the real
estate abutting on the street as thus improved. It is for
these reasons that the judgment of the district court is

AFFIRMED.

Lovuis RUZICKA, APPELLEE, V. MATT HOTOVY, APPELLANT.
FiLep NovEMBER 2,1904. No. 13,458.

1. Statute of Frauds: MEMORANDUM OF CONTRACT OF SALE. A mem-
orandum of a contract of sale which fails to specify which quarter
of a named section of land is intended, and states the number of
the range without specifying whether it is east or west, is not
void under the statute of frauds for uncertainty in description,
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if the description is otherwise specific, and the land intended
can be identified from the description with the aid of parol

aveidaeman
Sviaonls,

2. : - Our statute of frauds does not require all the terms
of the contract to be stated in the written memorandum tnereof;
if the time for consummation of the contract by executing the
deed and paying the consideration is not stated, nor whether
securities are to be given for deferred payments, if any, these
matters may be shown by parol evidence.

3. Specific Performance: DEcrREE. A provision in a decree of specific
performance in favor of a plaintiff that plaintiff shall secure
deferred payments by mortgage upon the premises is not preju-
dicial to defendant, and, plaintiff not having appealed therefrom,
it will not be disturbed.

4. Appeal: DeposiT. When a decree in equity requires the plaintiff
to deposit money or securities in court as conditions precedent to
enforcing the decree against the defendant, and defendant, within
the time limited for making such deposit, appeals from said
decree and supersedes the same, the time allowed for making the
deposit is thereby extended until a like time after the decree
becomes again enforceable.

5. Decree: INTEREST. It being contemplated in the contract that inter-
est on deferred payments should run from the completion of the
contract by the execution of the conveyance, the decree is suf-
ficiently definite upon that point if it specifies when the deed
is to be made, and the notes and mortgage for the deferred pay-
ments executed. It will be implied that interest is to run from
the execution of the notes.

ArPEAL from the district court for Butler county:
SAMUEL H. SORNBORGER, JUDGE. Affirmed.

Arthur J. Evans and L. 8. Hastings, for appellant.

Matt Miller, contra.

SEDGWICK, J.

Decree was entered in the court below in favor of this
plaintiff for the specific performance of a contract as
follows:

“DwieHT, NEB., 7-11-1901.

“I the undersigned Louis Ruzicka tender one hundred
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dollars on § Sc. 7, T. 13, R. 4 and have purchased same
for $5500.00 on 5 years, 4 vears at $900.00 and 5 years
$1200.00 at 5%. M. Horovy.”

The principal question contested in the court below and
mainly relied upon here is the sufficiency of this mem-
orandum under the statute of frauds. Issue was tendered
in the answer as to the execution of the memorandum by
Mr. Hotovy, and therc were allegations that it was pro-
cured by fraud; but the findings of the trial court upon
these questions are so manifestly supported by the evi-
dence, and the only findings that the evidence would war-
rant, that it scems unnecessary to discuss them here.

1. It is first contended that the memorandum is too
indefinite to be enforced, because it.does not specify which
quarter of the section was intended, nor whether the range
in which the land lies is east or west of the meridian. The
petition alleges that the southeast quarter of the section
was intended, and that the land contracted for lies in
range 4 east of the 6th principal meridian. The evidence
shows that Mr. Hotovy at that time owned the southeast
quarter of section 7 in township 13 north of range 4 cast
of the 6th principal meridian; that this land was then be-
ing occupied and used by his tenant; that he had no other
land that could possibly have been intended; and that
both parties understood these facts and contracted with
reference to this farm. This renders the memorandum
sufficiently definite in this respect to comply with the
statute of frauds. The case of Ballou v. Sherwood, 32 Neb.
666, is precisely in point, and disposes of this objection.
Adams v. Thompson, 28 Neb. 53.

2. The second objection to the memorandum is more
scerious. The defendant contends that the memorandum to
comply with the statute of frauds must state the considera-
tion and the terms and conditions of payment. The second
paragraph of the syllabus in Nelson v. Shelby Mfg. & I.
Co., 38 Am. St. Rep. 116 (96 Ala. 515), is:

“A contract for the sale of land is not sufficient to
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satisfy the requirements of the statute of frauds if the
precise terms of payment cannot he ascertained therefrom
without resorting to parol evidence.”

This appears to be the rule applied by a large majority
of the courts of this country, but we do not consider it
to be the law in this state,

In Morrison v. Dailey, 6 8. W. (Tex.) 428, the memoran-
dum was: “Lancaster, June 28, 1887. Received from H.
Morrison forty dollars on my place, known as the ‘James
Perry Tract of Land,” which tract I have sold to him for
forty-five hundred dollars, part cash, and the balance to
bear interest at ten per cent. per annum until paid. Mrs.
N. B. Dailey,”—and the court, in discussing the fact that
there was no mention in the memorandum of the time of
payment of the balance of the purchase price said:

“The weight of authority secms to be in favor of the rule
that all the material terms of the contract should appear
in the writing (citing cases). I3ut the contrary rule is not
without authority to support it (citing authorities which
hold a different rule). The courts which held the affirma-
tive of the question scem to base their conclusion upon the
ground that, by the usc of the word ‘agreement,’ or of the
word ‘contract, the statute meant all stipulations agreed
to by the parties. On the other hand, it is considered by
some of the authorities that the object of the statute, so
far as lands arc concerned, was to abrogate parol titles,
and that this was sufficiently accomplished by a memoran-
dum of the promise to convey the land, to be signed by the
vendor, without requiring the other terms of the agree-
ment to be stated.”

The statute of Alabama, under which Nelson v. Shelby
Mfg. & I. Co., supra, was decided, expressly provided that
the consideration must be stated in the memorandum.
Our statute contains no such provision. It provides, not
that the contract itself must be in writing, but that “some
note or memorandum thereof” must be.

In New York, under a statute which required that the
consideration of the memorandum be expressed in the
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writing, it seems to have been held that the terms of pay-
ment must be found therein. The law of 1863 (p. 802,
ch. 464) having omitted the provision requiring the con-
sideration of the promise to be expressed in the writing,
it was held that the writing was sufficient without stating
the consideration. Finkelstein v. Kessler, 84 N. Y. Supp.
266. The memorandum in question, which was signed
by Mr. Hotovy, recites that Mr. Ruzicka has purchased the
land in question; that the agreed price is $5,500; that all
payments are to be made within five years; that $100 has
been paid; that for four years the payments are to be at
$900 a year, and the fifth year payment is to be $1,200, and
that the rate of interest on the deferred payments is to be
5 per cent. It is therefore lacking in no- particulars,
unless it be in respect that it does not specify when the
remainder of the consideration is to be paid, nor when the
transfer is to be made, nor whether the deferred payments
are to be secured. These matters may be proved by parol
evidence under our statute. Ordinarily, parties to such
transactions do not draft their own conveyances, and, as
such conveyances must be executed with certain prescribed
formalities, it is to be presumed that the parties intended,
and the contract contemplated, that the conveyance should
be executed and the transaction consummated at once;
that is, as soon as it would he reasonably convenient for
the parties to do so.

$100 of the purchase price was advanced as earnest
money. The times for payments amounting to $4,800 of
the $5,500 purchase price were fixed by the memorandum.
As to the time of paying the remaining $600 nothing is
said in the memorandum. The contract was not void for
this omission, as above shown. If no time of payment
of the consideration is expressed in a contract of purchase,
payment is due upon delivery.

3. It is insisted that the finding that the contract was
that the deferred payments should be secured by mortgage
on the land is not supported by the evidence. Without

such contract, the vendor must rely upon the personal
41
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responsibility of the purchaser. The defendant is not
prejudiced by this part of the decree of the trial court, and
the plaintiff has not appealed therefrom.

4. The plaintitf had deposited in court the $600 for the
cash payment, and the court by its decree required a
further deposit to be made by him, and the execution and
deposit of sccurities within a time fixed by the court in
the decree. After the defendant had given his bond for
appeal, which superseded the decree of the trial court, the
plaintiff withdrew the deposit which he had made with the
clerk of the court in obedience to the decree, and has failed
to comply with the terms of the decree in the other respects
mentioned. It is insisted that the plaintiff has “thereby
abandoned all right accruing to him under the decree.”
This contention cannot be sustained. The defendant, by
taking his appeal and filing his supersedeas bond, has sus-
pended the operation of the decree. The time allowed
plaintiff to comply with the terms of the decree has thereby
been extended. When the decree becomes again enforceable
in the district court, the plaintiff will have the time al-
lowed in the decree in which to comply with these terms.

5. The decree does not prescribe in express terms when
the interest upon the deferred payments shall begin. Of
course, the contract contemplated that the purchaser
should pay interest from the time his purchase was com-
pleted and he became entitled to possession of the premises.
This sufficiently appears from the decree in which the
plaintiff is required to execute and deposit his notes for
these payments, bearing interest at five per cent. This
cannot be construed otherwise than that interest will run
from the date of the notes. At that time, by the terms of
the decree, the plaintiff is to have possession of the
premises.

The decree of the district court is

AFFIRMED.
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CHARLES O. LOBECK V. STATE OF NEBRASKA, EX REL. NE-
BRASKA BITULITHIC COMPANY, ET AL.

Fmep NoveEMBER 2, 1904. No. 13,950,

1. Cities: CraiMs. A partial estimate made by the city engineer of
the city of Omaha on a paving contract, and reported by him to
the board of public works and the city council for approval and
allowance, is a claim against the city within the meaning of
gection 33 of the city charter.

2. Appeal. By complying with the provisions of that section, a tax-
payer may appeal from the order of the city council approving
and allowing such a claim to the district court.

3. . Errrcr. When an appeal is perfected it suspends the order
of the council and during its pendency the comptroller is not
required to deliver the warrant for the payment of the estimate

to the claimant.

. MaxpamUus. During the pendency of such appeal, manda-
mus will not lie to compel the delivery of the warrant.

Exror to the district court for Douglas county: WIiL-
LIAM A. REDICK, JUDGE. Reversed with directions.

0. C. Wright, W. H. Herdman and A. G. Ellick, for
plaintiff in error.

W. J. Connell, contra.

BARNES, J.

The Nebraska Bitulithic Company, in the spring of 1904,
cntered into a contract with the city of Omaha to repair
its asphalt pavements. The company proceeded with the
work, and partially completed the repairs. By the terms
of the contract, it was provided that payments should be
made on estimates of the city engineer from time to time,
and in such amounts as might be found due by such esti-
mates. One estimate was made and the amount due there-
under paid, but when the second estimate was reported
by the engineer to the board of public works, and by that
body to the mayor and city council, Charles E. Fanning,



596 NEBRASKA REPORTS. [Vor. 72

Lobeck v. State.

a citizen and taxpayer of the city, notified the council that
the work had not been done according to the contract, and
that he would appeal froin any allowance made on said
estimate. The board of public works, the city council and
the mayor approved the estimate, and made an allowance
of $3,991, the amount due thercunder, and the comptroller
and the mayor signed a warrant therefor. Fanning there-
upon gave notice and took the necessary steps to perfect
an appeal from such approval and allowance to the dis-
trict court, under the provisions of section 33 of the city
charter. The comptroller refused to deliver the warrant
to the company and the First National Bank of Omaha, its
assignee, until the time for an appeal had expired. There-
upon the plaintiffs commenced this action in mandamus
to compel the comptroller to deliver the warrant, notwith-
rtanding the attempted appeal. The trial in the district
couiri resulted in an allowance of a peremptory writ of
mandamus, commanding the comptroller to deliver the
warrant to the relators. Irom that judgment he prose-
cutes error, and thus presents for our consideration the
question whether the right of appeal to the district court
in such a case is granted by the terms of the city charter.
The section in question reads as follows:

“Before any claim against the city, except. officers’
salaries and interest on the public debt, is allowed, the
claimant or his agent or attorney shall verify the same by
his affidavit, stating that the several items therein men-
tioned are just and true and the services charged therein,
or articles furnished, as the case may be, were rendered
or furnished as therein charged and that the amount
therein charged and claimed is due and unpaid, allowing
all just credits, and the city comptroller and his deputy
shall have authority to administer oaths and affirmations
in all matters required by this section. All claims against
the city or water board must be filed with the city comp-
troller. And when the claim of any person against the
city is disallowed, in whole or in part, by the city council
or water board, such person may appeal from the decision
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of the said city council or water board to the district court
of the same county by causing a written notice to be served
upon the city comptroller of said city, within twenty (20)
days after making such decision, and executing a bond to
such city, with sufficient surety, to be approved by the city
comptroller, conditioned for the faithful prosecution of
such appeal, and the payment of all costs that shall be
adjuged against the appellant. Upon the disallowance of
any claim, it shall be the duty of the city comptroller of
said city to notify the claimant, his agent or attorney, in
writing, of the fact within five (5) days after such dis-
allowance. * * * Any taxpayer may likewise appeal
from the allowance of any claim against the city or water
board by serving a like notice on the city comptroller
within twenty days and giving a bond similar to that pro-
vided for in this section.”

The relators contend that the section above quoted has
no application to cases like the one at bar. In other words,
that the estimate on which the allowance was made was
not a claim within the meaning of said section. We find
ourselves unable to assent to this proposition. The law
is broad and sweeping in its terms, and was evidently
intended to include all claims of every kind and nature
requiring for their payment the withdrawal of money from
the city treasury, except, of course, officers’ .salaries,
interest on the public debt, and claims for torts, which are
presented and prosecuted in a different manner. Its pur-
pose was to safeguard the public funds, and by an easy and
inexpensive method enable a taxpayer to prevent fraud and
extravagance in conducting the business of the city. It
seems clear that it was intended to apply to claims due on
contract work, as well as all other demands against the
municipality, and should receive such judicial interpreta-
tion and construction as will render it effectual for that
purpose. We are unable to distinguish any difference
between a claim made by a contractor on an estimate of
the city engineer for a partial compliance with his con-
tract, and any other contract claim against the city. Sec-
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tion 101a of the city charter, which defines the powers and
duties of the board of public works, among other things,
provides:

“It shall be the duty of such board of public works and
it shall have power to make contracts on behalf of the city
for the performance of all such works and the erection of
such improvements as may bc ordered by the mayor and
council, but only with the approval of the mayor and
council. * * * Tt shall also be the duty of said board
to approve the estimates of the city engineer, which may be

"made from time to time, of the public work, as the same
may progress; to accept any work or improvement made
when the same shall be fully completed according to con-
tract, subject, however, to the approval of the mayor and

~council.”

With reference to the duties of the city engineer, it is
provided in section 93 of the charter, as follows:

“He shall make all necessary surveys, plans, specifica-
tions and estimates, of all public works of the city and
their maintenance and repairs. The city engineer shall
make all temporary and final estimates of public works
under contract, and report the same to the board of public
works, who shall submit the same to the mayor and council
with their recommendation.”

Under the provisions of section 94 of the charter, it is
also made the duty of the city engineer to inspect public
work, and, if found to be properly done, to accept the
same and forthwith report his acceptance to the board of
public works, and, when the contract so provides, he mav
accept such work in sections. But in every case he must
report his acceptance to the board of public works, which,
in turn, reports the same to the mayor and city council for
final approval and acceptance, 8o it is clear that no pay-
ment can be made for any public work until the claim
therefor has been allowed by the city council, and approved
by the mayor, and the amount thus found thereby due is
ordered paid. The amount due on an estimate is as much
a claim as an amount due on a contract without an esti-
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mate. In State v. District Court, 90 Minn. 457, 97 N. W.
132, a case very much like the one at bar, and where the
same contention that the amount of an estimate was not
a claim was made, the court said:

“Tt is urged that relator has presented no claim to the
city council for their action, that it never submitted to
the jurisdiction of that body, and is now being forced into
court without its consent. It appears from the record
that, after the relator had partly performed its contract,
some officer representing it requested the proper city au-
thorities to make an estimate of the amount of work per-
formed. The request was complied with and estimate
made, which was thereafter presented to the council for
their action. It was allowed by the council, and relator
demanded of the city clerk the issuance of an order on the
city treasurer for the amount. That relator occupied the
position of a claimant with a claim against the city, there:
can be no serious doubt. It asserted a claim under the con-
tract for the amount claimed to be due, and the city council
duly allowed it. If anything further is essential to con-
stitute a claim within the meaning of the charter, we are
unable to point it out.”

It is contended, however, that, because the relator did
not verify the estimate in question by affidavit, stating
“that the items therein alleged are just and true, and the
services charged therein, or articles furnished, as the case
may be, were rendered or furnished as therein charged,
and that the amount therein charged and claimed is due
and unpaid, allowing all just debts and credits,” the claim
was not included within the provisions of section 33, above
quoted. We do not so understand it. The allowance of
the estimate by the city council, and the approval of the
mayor, was required before a warrant could be drawn
for its payment, and it is our opinion that such estimate,
when presented, should have been accompanied by the
verification of the relator, as set forth above. The mere
fact that it had been the custom to disregard this charter
provision when such estimates were presented does not
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change the nature of the indebtedness, or render it any less
a claim against the city within the meaning of the law.
The council, by actiog on the estimate without Tequiring
the affidavit above mentioned, could not deprive a taxpayer
of his right of appeal. It is urged that it would he a
calamity to the city of Omaha to hold that an appeal could
be taken from the allowance of a partial estimate under
a contract for paving; that it would make rival con-
tractors, in the place of the city engineer and the board of
public works, the arbitrators of the proper execution and
completion of public work done under contract with the
city. We think that counsel is unnecessarily alarmed about
this matter. The provisions of the city charter require
certain formalities to be observed by those having claims
against the city, precedent to the issuance of a warrant in
payment of the same. Persons entering into contracts
with the city are bound to know this fact, and take it into
consideration. The charter provisions become a part of
such contracts, and the remedy there pointed out to secure
payment must be pursued. The fact that a-strict com-
pliance with the law would work a hardship in some cases
does not authorize the courts to nullify the provisions of
the charter; we must declare the law as we find it. If to
comply with the provisions of the charter is difficult or
onerous, or results in injury to the city, and individuals,
the remedy is with the legislature, and not with the courts.
Relief should be sought by amendment, and not in nullifica-
tion.

It is thercfore our opinion that the estimate in question
was a claim within the meaning of section 33 of the city
charter, and that the taxpayer had a right to appeal from
the approval and allowance thercof by the city council
to the district court. It appears that an appeal was duly
perfected. The effect of the appeal was to at least suspend
the order of the board during its pendency, and while the
case was pending and undisposed of in the district court
mandamus would not lie to compel the delivery of the
warrant.
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For these reasons, the judgment of the district court
is reversed and the cause remanded, with directions to dis-
miss the action.

REVERSED.

IN THE MATTER OF THE ESTATE OF WILLIAM FREDERIC
PARKER, DECBASED.

FrLep NoveEMBER 2,1904. No. 13,596.

Estate of Decedent: SALE: REVIEw. In the conduct of proceedings for
the sale of real estate for the payment of debts of a deceased
person, the principal duty of a district court is to conserve the
estate, and its orders and judgments to that end ought rarely to be
disturbed, and never unless they appear to have been mistakenly
made, or disclose an abuse of discretion unjustly injurious to a
party in interest.

"APPEAL from the district court for Douglas county:
GEORGE A. DAY, JUDGE. Affirmed.

Gaines, Kelby, Storey & Martin and I. R. Andrews, for
appellant.

Charles A. Goss and J. W. Hamilton, contra. '

Anes, C.

Executors of the will of William Frederic Parker, de-
ceased, obtained from the district court a license for the
sale of certain real property belonging to the estate of the
testator for the payment of his debts. Sales of a large
number of tracts were accordingly made and reported to
the court. As a part of their report, the executors recited
that there were several tracts that were bid off at the sale
for sums, in their opinion, below their value, among them
being five lots in an addition to the city of Omaha for which
the appellant Isaac R. Andrews was bidder, and as to such
tracts they recommended that the bids be not accepted, but
a resale ordered. A like representation was also made
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by a minor son of the testator by a guardian ad litem.
Andrews bid at the sale an aggregate sum of $35 for the
five lots, and, on the coming in of the report, another per-
son offered, in case of a resale, to bid $50 for them. In
view of the fact that other tracts were required to be
advertised, so that the resale of these lots would occasion
no appreciable additional expense, the court granted the
application of the executors and minor, and Andrews ap-
pealed from the order to that effect to this court.

The principal duty of the district court in such cases
is to conserve the estate of the decedent, and, in our
opinion, its orders and judgments to that end ought rarely
to be disturbed, and never unless they appear to have been
‘mistakenly made, or disclose an abuse of discretion un-
justly injurious to a party in interest. Such a condition
of affairs is not disclosed by the record, and we recommend
that the order appealed from be affirmed.

LerTON and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the order appealed from be

AFFIRMED.

WiLLIAM MCGINLEY V. ANNA M. WIRTHELE.
FiLep NovEMBER 2,1904. No. 13,635.

Replevin: ANSwEr. When a defendant in replevin qualifies a general
denial in his answer by pleading specially that the title to the
property in dispute is in him, he waives the technical defense
that he was not in possession of it at the beginning of the
action.

ERrRrOR to the distriet court for Otoe county: PAUL
JESSEN, JUDGE. Affirmed.

W. F. Moran, for plaintiff in error.

W. W. Wilson, contra. .
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AMES, C.

The plaintiff in error, McGinley, claims to have pur-
chased some chattel property of August Wirthele on the
24th day of February, 1901, and to have sold it on the
same day, and delivered it to his vendee. On the 12th day
of March following, this action in replevin for a recovery
of the property was begun against him by the defendant
in error, the wife of the vendor, her husband in the mean-
time having absconded. The return of the officer recited
that the property in dispute could not be taken under the
writ, and the action proceeded as one for damages. Issues
were made up and tried to the court without a jury, the
result being a judgment for the plaintiff.

The defendant below prosecutes error, contending, first,
that the judgment ought to be reversed because the gist
of the action of replevin is the unlawful detention of the
property, and that at the time this suit was begun, and for
two weeks previously, the chattels in dispute were not, and
had not been, actually or constructively in his possession.
This defense is, however, in a measure technical, and one
which a defendant may waive, if he chooses so to do, and
we think that in this case he did so. Instead of relying
upon a general denial, as he might have done if he had seen
fit, he expressly qualified that defense by pleading specially
that he had purchased the property for value and in good
faith of the husband, and that the plaintiff, by her conduct
in permitting the latter to take and retain possession of
the same and represent himself to be the owner and en-
titled to dispose of it, was estopped to allege title in her-
self.

By this answer the plaintiff in error tendered a distinct
issue of title, and so made the question of possession im-
material. It does not lie in his mouth to say that the
court has tried, at his instance, a question of which, be-
cause of circumstances within his knowledge and existing
at the time of the beginning of the suit, it had not jurisdie-
tion. The case falls precisely within the rule announced
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by this court in Flynn v. Jordan, 17 Neb. 518, which was
also an action in replevin in which the issues were, in this
respeet, exactly similar to those in the case at bar.

A second contention of the plaintiff in error is that the
evidence is insufficient to establish ownership in the wife,
who was plaintiff below. But this is an action at law,
in which the findings of fact have the same rank and im-
portance as the verdict of a jury, and an examination of
the record fails to convince us that the conclusions of
the trial judge were, in the language of the decisions,
“clearly” or “manifestly” wrong. And, besides, although
we do not wish to be understood as holding that a plea of
estoppel is in all cases so clearly inconsistent with a denial
of title as to preclude the latter defense, yet in this case
the pleading gave .the alleged estoppel such exclusive
prominence as to amount very nearly, if not quite, to an
admission of actual ownership in the plaintiff, which could
be defeated only by the matter in pais. It cannot be, and
we do not understand is attempted to be, seriously con-
tended that the defense of estoppel was made out. What-
ever may have been the conduct of the plaintiff with respect
to the property, it is not shown, or attempted so to be,
that it came to the knowledge of the defendant or in-
fluenced him in any way at or before the time he made
his alleged purchase.

For these reasons, we recommend that the judgment of
the district court be affirmed.

LerToN and OLpram, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

- AFFIRMED.
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WiLLiAM H. BUTTERFIELD ET AL. V. COMMERCIAL CATTLE
COMPANY OF NEBRASKA,

FILep NovEMBER 2,1904. No. 13,555,

Lease: STATUTE OF FRAUDS. A written memorandum, signed by the
party making the lease for a leasehold contract of more than one
year, is competent evidence of a valid contract, when such written
offer has been accepted by the lessor.

ErroR to the district court for Pierce county: JomN
F. Boyp, JUDGE. Reversed with directions.

M. D. Tyler and Douglas Cones, for plaintiffs in error.
Benjamin Lindsay and Barnhart & Free, contra.

OLpHAM, C,

This was a suit in forcible entry and detainer. There
was no dispute as to the questions of fact involved, and at
the close of the testimony the court directed a verdict of
guilty and rendered judgment upon the verdict; and to
reverse this judgment defendant brings error to this court.

The undisputed facts in the record are that for several
years the defendant in the court below had occupied a
large tract of land owned by the plaintiff cattle company
in Pierce county; that, prior to April 20, 1902, defendant
had occupied these premises, known as “The Ranch,” under
a written lease for three years, which expired on that date;
that Mr. E. de La Chappelle was the manager of the plain-
tift cattle company, and resided in Ottawa, Illinois. That
Mr. B. W. Woolverton, a real estate agent who resided in
Pierce county, had exercised a limited agency over plain-
tiff’s lands, and had collected the rents from defendant
for several years prior to the controversy. The year before
the expiration of the last written lease, defendant, desir-
ing to procure a further lease of the premises, applied to
Mr. Woolverton for terms on which his lease might either
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be renewed or another one entered into. Mr. Woolverton
communicated this information by letter to the manager
of the company, and, in answer to his letter, received the
following communication :

A “QrTAWA, ILL.,, April 30th, 1901.
“B. W. Woolverton, Pierce, Nebraske—DEAR SIR: I have
tried to formulate a plan for the best result to be obtained
from the ranch. I have carefully noted the report that
you sent to me and thank you for the same. To-day, if
you can induce Mr. Butterfield to take a three years lease
at $850 per annum, reserving the right of selling the
parcels not connected with the main body of land, I will
accept these terms. As far as the repairs are concerned,
the clause adopted by both parties in the old lease ought to
be maintaired. I wish you can succeed in obtaining Mr.
Butterfield’s consent to the above conditions and remain,

“Yours truly, E. b LA CHAPPELLE,
“Manager for Commercial Cattle Company.”

When Mr. Woolverton received this communication, he
notified Mr. Butterfield of such fact, and showed him the
letter, and prepared a new lease, in duplicate, of the
premises for three years, including all the terms specified
in the letter from plaintiff’s manager. Defendant signed
each of the duplicate copies of this lease, retained one,
and Mr. Woolverton mailed the other tc plaintiff’s
manager, who retained his copy of the duplicate lease for
about two weeks, and subsequently declined to sign the
same, and served notice on the defendant of the termina-
tion of his tenancy, and at the expiration of the notice,
defendant having declined to surrender possession, plain-
tiff instituted the instant case.

It is urged in support of the judgment of the trial court
that the lease having been signed by the lessee alone is
invalid under the statute of frauds. If defendant’s right
stood alone upon the written lease which he executed, and
which plaintiff subsequently refused to sign, we think this
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contention would be well founded. Section 5, chapter 32, of
the Compiled Statutes, 1903 (Annotated Statutes, 5954),
provides as follows: “Every contract for the leasing for
a jonger period than one year from the making thereof,
or for the sale of any lands, or any interest in lands, shall
be void unless the contract or some note or memorandum
thereof be in writing and signed by the party by whom
the lease or sale is to be made.” In short, this statute of
frauds, which is a statute of evidence, requires that a valid
contract of leasehold for more than one year can only
be established by a written contract or some note or mem-
orandum thereof in writing, signed by the party who makes
the lease. But the question arises, whether the letter from
plaintiff’s manager is not a memorandum in writing signed
by the duly authorized agent of the plaintiff, by which this
leasehold contract may be proved. This court has held in
numerous decisions that a memorandum may take the
form of a written offer signed by the party who is to make
the sale or the lease of the land, and when this offer is
accepted by the other party there is a valid lease or sale,
as the case may. be. Gartrell v. Staefford, 12 Neb. 545;
Kobinson v. Cheney, 17 Neb. 673; Gardels v. Kloke, 36
Neb. 493.

We think there can be little doubt that under the direc-
tion of the letter of plaintitf’s manager, before set out, Mr..
Woolverton would have been fully authorized to have pre-
pared and signed this lease on behalf of plaintitf, and that,
if he had done so, plaintiff would have been bound by the
contract. But, in any event, when the lease was prepared,
it was signed by defendant, and his signature to the lease
ratified the terms of the memorandum which were em-
bodied in the contract. The last clause in the letter before
set out is: “I wish you (Woolverton) can succeed in
obtaining Mr. Butterfield’s consent to the above condi-
tions.” In accordance with this direction, Woolverton
did obtain Butterfield’s consent to every condition set forth
in the memorandum; and by this act we think a valid
agreement was consummated, and that this agreement is
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properly evidenced by a memorandum in writing signed by
the party by whom the lease was made.

We therefore conclude that the learned trial judge was
in error in directing a verdict of guilty, and, as there is
no disputed fact in the record, we recommend that the
judgment of the district court be reversed and the causc
remanded, with directions to the trial court to dismiss
plaintift’s petition.

AMESs and LerToN, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded, with dircctions to the trial court to
dismiss plaintiff’s petition. '

REVERSED.

FAYETTE 1. Foss, APPELLEE, V. JAMES W. DAWES, AP-
PELLANT.*

Fruep NovEMBER 2,1904. No. 13,610.

1. Contribution for payment of partnership debts cannot be enforced
until there is a final settlement of all the affairs of the partner-
ship.

2. Evidence examined, and held insufficient to show a final settlement
of partnership affairs.

ArpPEAL from the district court for Saline county:
GEORGE W. STUBBS, JUDGE. [Reversed with dircctions.

Robert Ryan, for appellant.

Fayette 1. Foss, W. G. Hastings and R. D. Brown,
contra.

OLpHAM, C,

In November, 1879, James W. Dawes and Fayette I.
Foss entered into a partnership, and, as such, engaged in

* Rehearing denied. See opinion, p. 611, post.
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the “law and loan” business at Crete, Nebraska. On May
12, 1890, plaintiff Foss began an action in the district court
for Saline county for a dissolution of the partnership and
a winding up of its affairs. From the record before us it
appears that a receiver was appointed, and that the matter
of the indebtedness of the partners to the partnership was
referred to Judge Broady, who, as referee, reported that
the defendant was indebted to the partnership in the sum
of $25,912.20, and plaintiff was indebted to the partner-
ship in the sum of $20,782.27. This report was filed on
May 19, 1892, and was confirmed by the court on June 1,
1892. Claims in excess of $60,000 were filed with the re-
ceiver by the creditors of the partnership. This original
suit is still pending. On January 17, 1900, the plaintiff
filed a supplemental petition, in which he sets forth
numerous items which he alleges he has paid for and on
behalf of the partnership, and asks judgment against the
defendant for contribution. There was an answer, denying
liability on the items, a plea of former adjudication and
the statute of limitations. A trial was had that resulted
in a judgment against the defendant, from which he ap-
peals to this court.

The main contention presented in this court is that
“no action at law or in equity lies in favor of one partner
against another, founded upon partnership transactions,
until there has been a settlement of all indebtedness_of
the partnership with its creditors”; or, in other words,
one partner cannot have contribution from the other before
final settlement of all partnership business. This proposi-
tion is obviously sound, for the amount which the one
partner is entitled to, if anything, cannot be known until
~ the partnership affairs are settled. Hence, the relation
of delbtor and creditor between partners does not arise
until the affairs of the partnership are wound up and a
balance struck. Such balance is to be struck after all
partnership affairs are settled, and not while they are
being wound up. Gleason v. White, 34 Cal. 258; Simrall

v. O’Bannons, 7 B. Mon. (Ky.) 608; Lower v. Denton,
42
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9 Wis. *268; Austin v. Vaughn, 14 La. Ann. 43; Oglesby v.
Thompson, 59 Ohio St. 80; Ashley ». Williams, 17 Ore. 441;
Hall v. Clagett, 48 Md. 223 ; Slater, Mycrs & Co. v. Arnett,
81 Va. 432; Stanberry v. Cattell, 55 1a. 617; Hill v. Beach,
12 N. J. Eq. 31. This is conceded by the appellce. In his
brief, on page 5, he says: “But contribution for payment
of partnership debts is not enforced till final settlement.”
The record in this case does not show a final settlement.
There was a receiver of this partnership estate with whom
were filed numerous claims against the partnership, which
were allowed. A number of these claims are included
among the items of the supplemental petition, but, on the
other hand, there are many—amounting to over $15,000
—which are not so included. There is nothing in the
pleadings or in the evidence that purports to show that this
hearing was on or after final scttlement, but, on the con-
trary, the evidence shows it was not. The plaintiff, on
cross-exaniination, testified as follows: )

Q. What was the amount of the claims filed against
the estate? How much was the aggregate amount?

A. I cannot tell you exactly; the record shows.

Q. You do not know how much is unpaid?

A. 1 do not.

Q. Do you know how many creditors there were?

A. I cannot tell you that. I know that the most of them
have been paid and there is a little that is not yet wiped
out, but I cannot tell how much.

In Oglesby v. Thompson, supra; the court said:

“It is always the duty of a court in a suit for an account
to state it, if possible, from the evidence offered; but, if
this is not possible according to the rules by which issues
of fact are determined, it can do but one thing—dismiss
the action for an account. An ascertainment of the state
of the accounts is a necessary predicate to the rendition
of any judgment in favor of the plaintiff.”

In the judgment appealed from is the finding: “Court
finds that all partnership debts are paid or barred by the
statute of limitations.” This finding is based upon noth-
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ing, neither pleading nor evidence, and it is difficult to
understand upon what theory it was interpolated in the
record. If, as a matter of law, the learncd trial court
concluded that the claims were barred by reason of the
lapse of time from the filing thereof, it was wrong. Thesc
claims, when allowed by the court, are, in effect, judgments
against the partnership assets, and the statute of limita-
tions does not begin to run against them so long as the
suit into which they were brought is pending.

There are some other questions presented by the record,
but, as the one discussed disposes of the case, it would
serve no useful purpose to investigate them now.

We therefore recommend that the judgment of the dis-
trict court be reversed, with directions to dismiss plaintiff’s
supplemental petition.

AwMEs and Lerron, CC,, concur,

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed, with
directions to dismiss plaintiff’s supplemental petition.

REVERSED.

The following opinion on motion for rehearing was filed
February 22, 1905. Motion denied:

. PeR CuriaM : It is ordered and adjudged that the order
heretofore entered directing the dismissal of the plaintiff’s
supplemental petition be vacated and set aside, and that
the judgment be reversed, and the cause be, and hereby
is, remanded to the district court for further proceedings
not inconsistent with the opinion heretofore filed in this
case.

It is further ordered that the motion for a rehearing be,
and the same hereby is, overruled.

MOTION DENIED.
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FiLep NoveMBER 2,1904. No.13,620.

Habeas Corpus: ArrearL. The judgment of a district court in a pro-
ceeding in habeas corpus will not be reviewed by this court on
appeal.

APPEAL, from the district court for Colfax county:
JAMES A. GRIMISON, JUDGR. Dismissed.

George W. Wertz, for relator.
W. 1. Allen and E. T. Hodsdon, contra.

OLpHAM, C.

This was a proceeding in habeas corpus in the distriet
court for C'olfax county, Nebraska. There was a judgment
for the relators in the court below, which respondents seek
to have reviewed by this court on appeal. No motion was
filed for a new trial in the court below, nor was a petition
in error filed in this court. This leaves but one question
to determine, and that is as to the form of the procedure
under which this court will review the judgment of a dis-
trict court in habeas corpus. This question was before us
in the case of In re Van Sciercr, 42 Neb. 772, and, after a
carcful examination of the proper method of review of
causes of this nature by this court, we determined that
proceedings in habeas corpus were civil in their nature and
could, and would, be reviewed here on error proceedings,
but not on appeal. We think the rule well supported in
principle, and therefore recommend that the appeal in the
case at bar be dismissed.

AMES and LerTON, CC., concur,

By the Court: Tor the reasons stated in the foregoing

opinion, the appeal in the case at bar is
DISMISSED.



VoL. 72] SEPTEMBER TERM, 1904. 613

Fremont Telephone Co. v. Keeler,

FREMONT TELEPHONE COMPANY V. CHARLES KEELER.
FmED NOVEMBER 2, 1904, No. 13,632.

Evidence examined, and held not sufficient to sustain the judgment
of the district court.

Error to the district court for Dodge county: .CONRAD
- HOLLENBECK, JUDeB. Reversed.

Courtright & Sidner, for plaintiff in error.

. W. Button, contra.

OLpHAM, C.

This was a suit for personal injuries, instituted by plain-
tiff in the court below against his employer, the I'remont
Telephone Company. There was a trial to a jury in the
court below, and verdict for plaintiff for $150, judgment
on the verdict, and defendant brings error to this court.

To dispose of the cause it will only be necessary to
examine one of the alleged errors called to our attention
in defendant’s brief, and that is that the evidence is not
sufficient to sustain the judgment. The facts underlying
the controversy, as testified to by the plaintiff in the court
below, are substantially as follows: Plaintiff, at the time
of his injury, was a second lineman in the employ of the
defendant telephone company. He had been engaged in
stringing telephone wires on the poles of the company in
the city of I'remont for about two weeks before the ac:
cident complained of. He was 23 years of age, and had
done some work for the Bell Telephone Company before
his employment by the defendant. On the day preceding
the injury, defendant’s foreman told plaintiff to prepare
to string a telephone line along the side of a brick building
in Fremont. To do this plaintiff had to procure a ladder,
and drive wooden plugs between the bricks on the side of
the building to support the attachments necessary to hold
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the wires. The fvicinan scems to bave given no instrue-
tion except as to the height at which the wires were to be
strung, and to ask plaintiff if he could get a ladder to do
the work. On the day of the injury, plaintiff borrowed a
ladder from a paint shop, and placed it against the side
of the building for the purpose of driving in the plugs; he
ascended for about 15 feet, and says that, after he got to
the top of the ladder, the foreman tossed him a plug,
which he was to drive between the bricks. e placed one
foot on the sill of a second-story window in the building
and the other on the top of the ladder, and undertook to
drive the plug between the Lricks with a hand-ax, when
he lost his halance and fell to the ground, sustaining the
injury of which he complains. '

The negligence alleged against the defendant in plain-
tiff’s petition was, in substance, that he was without ex-
perience in stringing telephone wires on brick buildings,
and that he should have been warned of the extra hazard
of such an undertaking by defendant’s forecman. We must
confess, after a careful examination of plaintiff’s testi-
mony, that we are wholly unable to see any hidden or
lurking danger in the occupation in which he was engaged,
that required special instruction to apprise him of such
fact, from either his employer or the foreman who stood in
the place of the employer. He was not working with
either defective or dangerous implements. He himself
borrowed the ladder on which he ascended to his place
of duty. There was no hidden defect, either in the ladder
on which he stood, or in the hand-ax with which he drove
the plugs, or in the plug furnished him, that in any
manner contributed to the injury. It is not claimed that
he was either blind, or insane, or of such very tender
years as to be incapable of understanding the Canger which
must have been obvious to one having eves to see, when
he undertook to drive the plug. We therefore conclude
that there is no evidence in the record tending to show any
breach of any duty owed by the master to the employee,
and, although we doubt not that plaintiff received a pain-
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ful injury from the accident, his misforture is not, by any
evidence in the record, connected with any negligent act
on the part of his master.

We therefore recommend that the judgment of the dis-
trict court be reversed and that the cause be remanded for -
further proceedings according to law.

AMES and LETTON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause is remanded for further proceedings according
to law. '

REVERSED.

STATE OF NEBRASKA, EX REL. GUSTAV PRITSCHAU, V. S.
H. SORNBORGER.

FiLep NoOvEMBER 2, 1904. No. 13,593.

Exceptions, Bill of: MANDAMUS. Where an ex parte order extending
the time for the presentation of a bill of exceptions has been
found upon a hearing to have been wrongfully and fraudulently
obtained, a district judge may set the order aside, and refuse
to settle and allow the bill because not presented within the
statutory time. In such case he will not be compelled by manda-
mus to settle and allow the bill.

ORIGINAL application for a writ of mandamus to compel
the allowance of a bill of exceptions. VWit denied.

C. K. Holland, for relator.
J. J. Thomas, contra.

LerToN, C.

This is an original action in this court for the purpose
of compelling the Honorable 8. H. Sornborger, lately judge
of the district court for Seward county, to settle, allow and
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sign a bill of exceptions in an action pending in said court.
A summary statement of the allegations of the petition is
that, on the 16th day of February, 1903, an action was
pending in the district court for Seward county, wherein
Gustav Pritschau was plaintiff and Rice Brothers & Nixon
and others were defendants, wherein the W. J. Perry Live
Stock & Commission Company and W. E. Langworthy,
two of the defendants, recovered a final judgment against
the plaintiff dismissing his action; that the presiding
judge, the Honorable S. H. Sornborger, granted 40 days
from the rising of the court to prepare and present a bill
of exceptions; that, afterwards, upon a showing of
diligence, said judge made an order extending the time in
which to prepare and serve the bill of exceptions to 80
days from the rising of the court; that the term of court
at which the action was tried adjourned sine die on the
16th day of May, 1903 ; that the proposed bill of exceptions
was, on the 6th day of July, served upon the attorney of
record for said defendants, who retained the same until
after the 15th day of August, 1903, and on the 27th day
of August, 1903, it was found upon the desk in the office of
C. E. Holland, one of the attorneys for plaintiff Pritschau,
without any amendments being suggested or proposed 5
that said proposed bill was presented to the respondent,
S. H. Sornborger, for settlement and allowance within
the time required by law; that said judge took away the
said proposed bill and never returned same, but that,
afterwards, in December, 1903, it was found in the office
of J. J. Thomas, the attorney for said defendant, and
was again presented by plaintiff’s attorney to the said
respondent, Sornborger, for settlement and allowance, on
December 15, and that, afterwards, on the 24th day of
December, respondent declined and refused to settle or
allow said bill. The petition prays for a peremptory writ
of madamus to compel the respondent to settle and allow
the bill of exceptions. The answer of the respondent, after
admitting the facts in relation to the rendition of the judg-
ment, the allowance of the 40 days to prepare and present
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the bill, and the making of the order extending the time
for an additional 40 days, alleges that the bill of excep-
tions was presented to him in November, 1903; that it
appeared that it had been tendered to adverse counsel on
July 13, 1903, and service refused because it had not been
served within the original 40 days allowed by the re-
spondent; that, when the bill was presented to him for
allowance by the relator’s attorney, he observed that ob-
jection had been made to its allowance, and that he refused
to consider the allowance of same without notice to the
opposing counsel ; that the matter of allowing and settling
the bill of exceptions came on finally to be heard on the
24th day of December, 1903, which was a day of the regular
November, 1903, term of the district court for Seward
county, on the motion of the defendants to revoke, cancel
and annul the order granting plaintiff an additional 40
days within which to prepare and serve said bill, and upon
other objections to its allowance, at which hearing all of
the parties in interest were represented by counsel; that
upon a full hearing of the facts the respondent concluded
that there was an entire lack of diligence on the part of
the relator, and a clear case of gross negligence, and re-
spondent therefore withdrew, canceled, revoked and an-
nulled the former order granting an additional 40 days
within which to prepare and serve the bill of exceptions;
that no proceedings to reverse said order have been in-
stituted.

No evidence was presented in this court, other than the
original proposed bill of exceptions with the endorsements
and memoranda written thereupon; but it sufficiently ap-
peared from the statements and admission made upon the
hearing that the facts were substantially as alleged in the
pleadings. _

It appears that the motion to set aside the order grant-
ing additional time was made upon the grounds that the
defendant had no notice of the application for additional
time; that no showing of diligence had been made; that
the reporter had completed the bill of exceptions and
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offered to deliver it to the plaintiff long prior to the ex-
piration of the first 40 days aliowed; that thc cbtaining of
the order of extension was a fraud upon the court, and
that it was solely owing to the plaintiff’s neglect that the
bill was not served within the first 40 days. At the hear-
ing upon the motion to vacate the order, both parties
appeared and were represented by counsel, and evidence
was taken by the court, upon consideration of which an
order revoking the order of July 3 was entered. It
appears, then, that the district judge found at the hearing
that when he made the order extending the time he had
been imposed upon, and that upon ascertaining that fact
he set aside the order made and refused to settle the bill
of exceptions.

This he had a perfect right to do. It would be strange
indeed if a judge who found he had boen deceived in mak-
ing an ex parte order extending the time to present a bill
of exceptions could not deprive the offending party of any
benefit from an order thus obtained, by refusing to give
him the benefit of his wrongdoing upon an application to
settle and allow the bill. Courts and judges are not thus
impotent.

The matters set forth in the answer and the facts ad-
mitted constitute a good defense, and the respondent was
justified in his refusal to settle the bill of exceptions.

The writ should be refused and proceeding dismissed at
relator’s costs.

By the Court: For the reasons stated in the foregoing
opinion, the writ is refused and the proceeding dismissed
at relator’s costs,

‘WRIT DENIED.
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CHARLES A, CLINE V. 8. H. DEXTER, ADMINISTRATOR.
FirLep NovEMBER 2,1904. No. 13,451,

Witness: CoMPETENCY. Where an administrator introduces in evidence
a letter from the adverse party giving a narrative of the trans-
action with the deceased party upon which the action is based,
the evidence of the adverse party as to the transaction recited
in the letter upon his own behalf is not incompetent under the
provisions of section 329 of the code, and it is error to exclude
the same.

ERROR to the district court for Merrick county: JAMES
A. GRIMISON, JUDGE. Reversed.

John C. Martin, for plaintiff in error.
W. T. Thompson, contra.

LEeTTON, C.

This action was brought by the administrator of the
estate of Samuel Cline, deceased, to recover from the Mer-
rick County Bank the balance of a deposit due from said
bank to Samuel Cline at the time of his death. The Merrick
County Bank answered, disclaiming any interest in the
money on deposit except as a depository, brought into
court the amount of the deposit, and alleged that the same
is claimed both by the estate of Samuel Cline, deceased,
and by Purington & Cline, a copartnership. Purington
& Cline intervened, averring that they were a partnership
engaged in the live stock commission business at South
Omaha, Nebraska; that, from the 26th day of February,
1902, until his death, Samuel Cline was their agent for the
purpose of purchasing and shipping stock for them at
Clarks, Merrick county, Nebraska; that for the conven-
jence of their customers they placed certain money with
the Merrick County Bank from time to time during said
agency, subject to the order of Samuel Cline, for the pur:
pose of purchasing and shipping stock for them, and for
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2o other purpose; that, on the 4th day of May, 1902, when
Samuel Cline died, there was on deposii in said county
$262.68 of their funds, and they pray judgment for that
sum, and that the money tendered to be paid to them. A
general denial was filed to these allegations. Afterwards,
Charles A. Cline was substituted as defendant for Puring-
ton & Cline. Trial was had to the court, without the in-
tervention of a jury, and the court found that the funds
are the personal property of the estate of Samuel Cline,
dececased, and adjudged the payment of the same to the
administrator. From this judgment Charles A. Cline pros-
ecutes error to this court.

A number of assignments of error have been made, but,
since a new trial will be required, it is unnecessary to con-
sider more than one or two of them. It is conceded by
plaintiff in error that, since the deposit register of the
bank and the passbook of Samuel Cline both show this
account to have been carried in the name of Samuel Cline,
this is sufficient, in the absence of other proof, to establish
prima facic a liability of the bank to Samuel Cline, which
passed to the estate as an asset. But he contends that
such prima facie case is founded solely upon a legal pre-
sumption, which can be overcome by sufficient conipetent
proof as to the true character of the deposit. With this
view of the law of the case we are agreed, and, when suffi-
cient competent proof has been offered by him to over-
come the presumption and show that the money was the
money of Purington & Cline to the satisfaction of a court
or jury, he has made his case.

It is assigned as error that the court erred in not per-
mitting the plaintiff in error to show that the plaintiff in
the court below was not the real party in interest. The
offer was to show that the widow, as one of the heirs at
law, together with the administrator and the guardian of
the minor heirs, had made an arrangement with a bank to
carry on this litigation in the name of the administrator,
and that, if recovery was had by the administrator, the
proceeds would be set aside to the widow as her allowance,
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and then by her given to said bank to apply upon a debt
of her husband. It will be observed that the agreement
offered to be shown required the participation of an ad-
ministrator and a guardian, both of which officers were
incompetent to enter into any such agreement; that it fur-
ther required an order to be made by a cdunty court,
setting aside the money to the widow as her allowance,
before it could be carried into effect. All this was to be
done in the future. The evidence offered was of an illegal
agrecment, was not competent and would not have proved
that the plaintiff was not the real party in interest.

The next error assigned is that the court erred in not
allowing the plaintiff in error to testify as to the verbal
contract with Samuel Cline under which he received the
money. Evidence along this line was excluded by the
court under the provisions of section 329 of the code.
Plaintiff in error contends, however, that, because the
administrator introduced in evideénce a letter from Charles
A. Cline to the widow of Samuel Cline reciting the original
transaction between Samuel Cline and Purington & Cline,
he was entitled to give his version of the transaction re-
cited in the letter, upon the theory that, the administrator
having offered evidence in regard to the original transac-
tion, the plaintiff in error was also entitled to testify in
regard to the transaction. The statutory rule is that
where the representative of a deceased party introduces a
witness who shall have testified in regard to the transae-
tion with the deceased, the adverse party may also be
examined upon the same point. In Niccolls v. Esterly, 16
Kan. 32, it was held that, while a party may not testify
in his own behalf to a transaction had personally by him
with the deceased partner, yet, if he is called by such ad-
verse party to testify as to'a part of any such transaction,
he may in his own behalf testify as to the whole of such
transaction. The burden of proof under the pleadings in
that case was upon the defendant. He called as his wit-
ness the plaintiff, Esterly, who testified with regard to
the transaction with the deccased person. The plaintiff

~
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afterwards testified in his own behalf in reference to the
same transactions as to which he had testified at the in-
stance of the defendant. The court say:

“While, if the defendant had so chosen, none of this tes-
timony could have been admitted, yet, having interrogated
the plaintiff concerning these matters, and having obtained
some of the facts concerning them, he could not thereafter
object to the plaintiff’s giving all the facts. By introduc-
ing part, he opens the door to all. Just as a party may
not introduce his own statements in his own behalf, yet
if his adversary draws out part of a conversation he may
introduce the balance. The principle is gencral, that
where a particular witness, or a certain kind of testimony,
may be excluded, if the party who has the right to insist
upon the exclusion waives that right, and himself calls
the witness, or introduces the testimony, he cannot, after
he has obtained what he desires, insist upon the exclusion,
so far at least as to prevent a full development of the inat-
ters which he has partially presented.” This case is cited
and followed in Roberts v. Briscoe, 44 Ohio St. 596, the
Ohio court saying: )

“The adverse and surviving party, when compelled to
testify by the executor or administrator, cannot reasonably
complain; for, though a party, he'can then be examined
fully in his own bechalf on the subject of his examination
in chief.” To this effect also is Taylor v. Ainsworth, 49
Neb. 696.

‘While we think the rule is clear that, where the adverse
party is called by the administrator to testify as to the
transaction with the deceased, he is entitled to testify in
his own behalf as to the same transaction, yet, the ques-
tion here presented is somewhat different. The letter which
was introduced by the administrator was a narrative of the
transaction with the deceased by the adverse party, which
was evidently offered by the administrator upon the theory
that its contents were an admission against the interest of
the person writing it, and that it would aid the adminis-
trator in maintaining his theory of the case. It was
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offered for the purpose of showing what the transaction
actually was, and, though it was not the oral testimony of
the adverse party, it seems to us that, since it was his
declarations and statements, and was offered as evidence
for the purpose of showing the facts as to the transaction,
the principle is the same as if he had been placed upon
the witness stand by the administrator and had given his
testimony for the same purpose. Having offered cvidence
of the original transaction, the administrator cannot now
say that the adverse party should not also testify to it. He
cannot take the benefit of the story of the transaction re-
cited in the letter and, at the same. time, refuse to give the
adverse party the opportunity to testify in regard to the
same matter. Taylor v. Ainsicorth, supra; American Sav-
ings Bank v. Estate of Harrington, 34 Neb. 597 ; Parrish v.
McNeal, 36 Neb. 727.

We are of the opinion that the evidence offered should
have been received, and that its rejection was prejudicial
cerror; and we recommend that the judgment be reversed
and the cause remanded for further proceedings.

AwMEs and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings.

REVERSED.

WESTINGHOUSE COMPANY V. JOHN L. MEIXEL ET AL.
F1LEp NovEMBER 2, 1904. No. 13,614.

1. Sale: WARRANTY: DEFENSE. Where the petition alleges that the
plaintiff agreed with the defendant to purchase certain threshing
machinery, and that he received the same, subject to an agree-
ment whereby he was to take such machinery upon trial, that
it was warranted to be well fitted for the purposes for which it
was sold, and that it shall operate to his satisfaction, and that
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if not satisfactory he might return the machinery and receive
back the notes and personal property given in consideration
therefor; and {he answer admits that the property was taken
under warranty, and subject to trial, but denies that the terms of
said warranty and the conditions of such trial are as alleged in
said petition,” Held, That the defendant is not entitled under
such pleadings to prove and rely as a defense upon certain con-
ditions in a written contract between the parties, which is not
pleaded in the answer.

2. Defense: NEw MaTree. Such a defense is new matter, and must
be pleaded before it can be proved.

3. Waiver. Under the circumstances set forth in the opinion, held,
that the plaintiff in error waived the provisions of the written
contract with reference to the retention of the machinery after
a four-days’ trial comstituting an acceptance of the same.

Error to the district court for Hamilton county: BeN-
JAMIN ', Goop, JUDGE. Afirmed.

Moclett & Polk and John A. Whitmore, for plaintiff in
error.

Hainer & Smith, contra.

LerToxn, C.

This cause was brought in the district court for Hamil-
ton county by John L. Meixel and Ina H. Meixel, as plain-
tiffs, against the Westinghouse Company, defendant. The
petition alleges, in substance, that the Westinghouse Com-
pany is a New York corporation; that, on February 21,
1902, the plaintiffs at Aurora, Nebraska, entered into a
contract with the defendant, whereby they agreed to pur-
chase a Westinghouse thresher engine, separator, stacker
and loader, complete; that, by the terms of the contract,
the plaintiffs were to execute their notes to the amount
of $1,850, pay the freight charges on the new machinery
and deliver to the defendant a second-hand engine, loader
and separator which were then owned by the plaintiffs,
and which were agreed by the parties to be of the value
of $700, and, in case plaintiffs finally purchased the prop-
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erty, this was to be taken as a payment of that amount
upon the property purchased. To induce the plaintiffs
to purchase the property, the defendant represented and
warranted that it was well and properly constructed, and
that it was well fitted for the purpose of threshing, sepa-
rating and cleaning grain, and that it should work to the
satisfaction of the plaintiffs; and it was further agreed
that the plaintiffs should receive the property for a reason-
able time for the purpose of making a trial of the same,
and if it failed to give satisfaction, then notice to be given
defendant and an opportunity to make it operate satis-
factorily, but, if it failed to perform the work to plain-
tiffy’ satisfaction, they were to return the machinery to
the defendant’s agent, and the moncy, property and notes
which had been delivered to the defendant should be re-
turned to the plaintiffs, and that the title to the machinery
should remain in the defendant until the full consumma-
tion of the agreement for the sale and purchase of the
same. Plaintiffs allege that they executed the notes, and
delivered the machinery mentioned, and took the thresher
outfit for the purpose of giving it a trial under the agree-
ment. The petition recites a large number of defects in
the operation of the machinery, and that the machine
wholly failed to work properly or in a satisfactory manner
to the plaintiffs, or to properly perform the work for which
it had been delivered; that, upon ascertaining the fact,
the plaintiffs notified the defendant, and also notified its
agent at Aurora; that the defendant, through its agents,
attempted to put said machinery in proper working order
so as to comply with the contract; that the defendant,
after having attempted at different times to remedy the
defects and to place the machinery in proper condition,
abandoned said property, and notified plaintiffs that they
would make no further attempts to remedy the defects;
that the machinery taken together at the time of the aban-
donment was wholly worthless for the purposes of a
threshing outfit, and that, within 48 hours after defendant

refused to attempt to place said machinery in proper work-
43
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ing order and abandoned the same, the plaintiffs returned
said machinery to the ageni oi the defendant, demanded
the return of the money and notes, and also the return of
the sccond-hand engine, loader and separator which they
had delivered to the defendant, but that the defendant
refused to return the same.

For a second count the plaintiffs, after making the same
allegations with reference to the contract and the failure
of the machinery to work properly, alleged that a number
of the notes given are not yet due; that the defendant has
disposed of some of said notes to innocent purchascrs; that
plaintiffs are without adequate remedy at law; and they
ask that the court render an alternative judgment requir-
ing defendant to deposit the notes with the clerk of the
court for cancelation within a short day to be named by
the court, or to give plaintiffs a judgment for their face
value. They also ask judgment for the value of the ma-
chinery turned over to the defendant. Since the proper dis-
position of the cage rests mainly upon the question of what
issues were raised by the pleadings, we copy the answer at
length.

“Comes now the above named defendant and, for answer
to the first count of plaintiffs’ petition, admits that the
defendant is a corporation organized under the laws of the
state of New York; that on the 21st day of February,
1902, at Aurora, Nebraska, plaintiffs and defendant en-
tered into a contract for the purchase and sale of the ma-
chinery described in said petition; that plaintiffs received
said machinery, paid freight thereon in the sum of $143.75,
turned over to defendant the property of plaintiffs in said
petition described, as part payment of the purchase price
of said machinery, and made and delivered to defendant
their promissory notes for the balance of said purchase
price, to wit, $1,850, as mentioned and described in the
petition. The defendant further admits that said ma-
chinery was accepted by the plaintiffs under warranty and
subject to trial, but denies that the terms of said warranty
and the conditions of such trial are as alleged in said
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petition. For a second and further defense to said first
count, defendant denies every allegation thereof not herein-
specifically admitted. For answer to that part of the
second count of said petition not contained in the first
count thereof, defendant admits that the notes given by
plaintiffs to defendant and described in plaintiffs’ peti-
tion are negotiable promissory potes, and that a part of
the same are not yet due. For a second and further de-
fense to the additional allegations of said second count,
defendant denies each and all said allegations not herein
specifically admitted.” We find no reply in the transcript.
At the request of the plaintiffs, the first cause of action
set up in the petition was set off to be tried by a jury, and
the second cause of action was retained for trial by the
court. The jury found for the plaintiffs as to the first
cause of action, and so likewise did the court as to the
second count. Judgment was rendered, from which the
defendant prosecutes error to this court. )
The plaintiffs in error contend, first, that there is a
variance between the pleading and the proof, since the
proof showed a written warranty; that the purchaser is
bound by the terms of his contract and all the conditions
therein unless he pleads and proves a waiver of such con-
ditions, and that it is necessary to plead a waiver in order
to offer proof thereof, and that the conditions in the writ-
ten warranty are conditions precedent to the right of re-
scission, and must be complied with unless a waiver is
pleaded and proved. It will be observed that the answer
admits “that said machinery was accepted by the plaintiffs
under warranty and subject to trial, but denies that the
terms of said warranty and the conditions of such trial
are as alleged in the petition” This action, under the
allegations of the petition, is not an action brought upon
the warranty, but an action for the recovery of certain
personal property and for the cancelation of notes de-
livered by Meixel to the Westinghouse Company, to be
held by it pending a trial of the machinery to ascertain if
it operated satisfactorily to Meixel. If it so operated hie
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agreed to purchase it, but if it did not so operate he was
under no such obligation. The petition alleges that the
machinery failed upon trial and that Meixel, in accordance
with the agrecment, returned the same and demanded a
return of his property and notes. The answer admits that
the machinery was aceepted under warranty and subject to
trial, and denies, in general terms, the other allegations
of the petition, but fails to plead the existence of any other
agreement than that set out in the plaintiffs’ petition.
Under this state of the pleadings, the only question left
to be determined was whether the machinery was defective,
and whether Meixel had carried out the provisions of the
conditional agreement upon his part.

Instruction numbered 5 given by the court, which is as
follows, is complained of : “The principal question for the
jury to determine is whether or not the threshing outfit
in fact did good work and operated to the satisfaction of
the plaintiffs. This question should be deterinined wholly
from the evidence introduced before you. If the jury be-
lieve, from the evidence, that such threshing ontfit, in fact,
did not do good work, and that it was not adapted to the
use for which it was purchased, and that it failed to
operate satisfactorily to the plaintiffs, and you further
find that the defendant, when notified of such failure,
failed to so adjust said threshing outfit as to make it work
satisfactorily, and thereafter refused to further adjust said
machinery, and that plaintiffs within 48 houyrs thereafter
returned said threshing outfit to defendant's azent at
Aurora, and demanded the return of their property and
notes, then the plaintiffs would be entitled to your ver-
dict.” This instruction however correctly states the issues
framed by the pleadings and was proper to be given.

A large number of witnesses were examined as to the
facts with reference to the failure of the machine to per-
form good and satisfactory work. It would seem that the
friction clutch, which is a device brought into use when
it is desired to use that part of the machinery of the
engine which gives it its power of locomotion, was defect.
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ive, and that Meixel had considerable trouble in moving
his engine from place to place on account of this defect.
The season had been wet and rainy, and a great deal of
the grain was damp and in bad condition to thresh. It is
shown that the engine consumed large quantities of coal
for the work that it performed, and that the separator
failed to separate the wheat from the straw to such an
extent that a great deal of the wheat was carried over with
the straw, and spilled upon the ground at the end of the
blow stacker; that Meixel had serious complaints from
his patrons with reference to the operation of the machine,
and the manner in which it wasted grain, and that he
complained to.the agent of the company of these defects.
That, on the 12th of August, H. T. Jensen, the agent of
the defendant, from whom he bought the machine, went to
look at the engine, and wrote to the defendant’s agency at
Council Bluffs with reference to the friction clutch and to
the large coal consumption ; notifying them that it was of
the utmost importance that they send one of their experts
at once. In response to this letter, a man named Robinson
was sent on the 14th instant to look at the engine. He
did practically nothing toward remedying the defect, and,
on the 28th of August, Meixel having again complained,
another letter was written by Jensen to the Council Bluffs
agency with reference to the machine. In reply to this
letter, the Council Bluffs agency wrote Jensen saying they
had referred his letter and Meixel’s complaint to the fac-
tory. On the 30th day of August, Jensen also wrote to the
Schenectady office of the defendant, describing the com-
plaint made regarding the engine and the condition of the
machinery. On September 19, 1902, Meixel’s attorneys,
Messrs. Hainer & Smith, at his request, wrote to the West-
inghouse Company at Schenectady, New York, explaining
the trouble that Meixel had had, and requesting that the
outfit be put in proper condition; suggesting that they
send a man with a new clutch. To this letter of Septem-
ber 19 the company replied that the engine was not to
blame; that the trouble was due to the improper handling
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of the engine, and to the use of an improper lubricant, but
that they were friendly to Meixel and were preparing an-
other friction clutch, which they would send him in a few
days. On October 2, 1902, Hainer & Smith again wrote to
Schenectady, reciting the defects in the engine and sepa-
rator, combating the assertion that the trouble was caused
by a defective lubricant, requesting that the company
send an expert to give the machinery a further test, and
offering all possible friendly assistance to that end. On
October 17, 1902, H. J. Edwards, the Council Bluffs agent
of the defendant, went to see Meixel at Aurora with refer-
ence to the collection of Meixel’s note that was due October
1. At that time Meixel said that he did not intend to pay
the note, that the engine burned too much coal, that the
separator had wasted the grain, and that he did not intend
to pay the note unless the machine would run right. On
October 27, one Corey, an employee of the defendant, was
sent by the company to the place where Meixel was thresh-
ing. He made some changes in the separator, and the next
day made some other adjustments, and tested the coal
consumption of the engine. It seems that, after he had
done all he could, Meixel was still dissatisfied with the
work the machine was doing, and, since Corey had failed
to make it do satisfactory work, he told him that he would
not keep the machine, and asked him where to take it.
Corey told him he had bought the machine, and gave him
no directions as to what disposition to make of it. Within
48 hours after this, Meixel delivered the machine to the de-
fendant’s agent at Aurora. Meixel’s complaints and the
company’s promises and efforts to remedy the defect con-
tinued up until the time of the return of the machinery.
Under this state of facts, the company waived the pro-
vision of the written contract that continued use after
four days’ trial should constitute an acceptance.

There is a conflict in the evidence as to the defects in
the machinery, but there is ample evidence to support the
verdict of the jury. Numerous errors are assigned in re-
gard to the introduction of evidence and with reference
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to instructions of the court, but these assignments are
based upon the contention that compliance on the part of
Meixel with the terms of the written warranty were con-
ditions precedent to his right to rescind, and must be
pleaded before he would be entitled to maintain this ac-
tion. Under the pleadings, however, as they stand, the
action is not upon the warranty. If the plaintiff in error
desired to take advantage of the provisions of the written
contract, it should have pleaded the same in its answer.

It is complained that the decree of the court requiring
the surrender of the note to the clerk of the district court
for cancelation within 10 days has the effect of denying
to the plaintiff in error the right of review. This is an
erroneous conception of the foree and effect of the decree.
When its operation was suspended by the execution of a
supersedeas bond, the time to deposit the notes for can-
celation was extended until 10 days after a final affirm-
ance of the judgment.

The case was carefully tried. The rulings of the court
upon the evidence, and its instructions to the jury, were in
accordance with the issues raised by the pleadings.

We recommend that the judgment of the district court
be affirmed.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

IFREMONT BREWING COMPANY V. WILLIAM SCHULZ.
FiLEp NoveMmBgr 2,1904. No. 13,631.

1. .Negligence: INSTRUCTIONS, Issues as to the existence of negligence
and contributory negligence are for the jury to determine when
the evidence is conflicting, and where different minds might
reasonably draw different inferences as lo these matters from
the facts established. It is only where the evidence is insufficient
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to support a verdict that the court is justified in instructing as

T -
a matter of law that LlchAbwAAuu did not oxist,

2.

Under the facts set forth in the opinion, Held,
That the trial court rightfully submitted the question of negligence
to the jury, and, further, that there was sufficient evidence to
support the verdict.

ERROR to the district court for Dodge county: CONRAD
HOLLENBECK, JUDGE. Affirmed.

Courtright & Sidner, for plaintiff in error.
F. 1. Button, contra.

LerTon, C.

The plaintiff in error, the Fremont Brewing Company,
is the owner of a brewery at I'remont, Nebraska, and was
operating the same during the year 1903. On July 16,
1903, William Schulz was employed by the brewing com-
pany in its grain house. It appears that a grain scoop
therein was operated by steam power in such a manner
that it worked by means of a friction wheel situated in the
room below where Schulz was working, which friction
wheel was brought into gear by means of a lever, a rope
fastened to one end of the lever passing horizontally
through a pulley, and thence perpendicularly up through a
hole in the floor to the place where Schulz was stationed.
Schulz’s duty was, when the word was given by his fellow
laborer, to pull upon said rope sufficiently to bring the fric-
tion wheel into gear, and hold it in that position until a
windlass in the room below, which it operated, wound up
a rope which passed up through another hole in the floor,
thence to a pulley near the ceiling of the room where
Schulz was working, and from thence over pulleys in the
grain room to the scoop. The manner of operation was
that, when it was desired to use the scoop, one man took
hold of the same and gave the word to Schulz, who then
pulled upon the rope which placed the friction wheel in
gear and set the windlass in motion. He then held it tight,
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. 80 as to keep the wheels in gear while the winding of the
rope pulled the scoop. It appears that the opening in the
floor through which the large rope came which operated
the scoop was about 4 inches wide and 38 inches long, with
a guard about 4 inches high placed around it, the object of
the guard being, as the plaintiff in error claims, merely to
prevent grain from falling through the hole, while the de-
fendant in error asserts that its purpose was to prevent
the slack of the large rope from falling over onto the
floor and forming a loop thereon. At the time the accident
happened Schulz testifies that he had worked in the opera-
tion of this machine at intervals during the 3 wecks prior
to the time of the injury, the total time of his operation
of the same being about 5 or 6 hours altogether. That he
was not instructed about how to operate the machine;
that when the man who was operating the scoop would
call to him to go ahead, he would pull up the gear rope;
that he had to use all his strength in holding it until the
man shouted “stop,” when he released it. That on the day
of the accident when he pulled upon the rope, after the
command had been given by the man at the scoop, he
noticed that the gear rope did not want to come; that he
then put all his weight on it, and that finally it came
suddenly; that he stumbled forward toward the slot in
the floor that the large rope came through ; he next noticed
that his foot was in the slot, with the big rope which
operated the scoop around his ankle; that when he let go
of the gear rope the machine did not stop as it should
have done, but kept going; that his foot was drawn into
the slot; that it broke the guard board and broke his leg.
He further testifies that the gear rope in the room below,
which passed from the lever which operated the friction
wheel through the pulley and thence passed up through
the floor, had been broken, and that it had been repaired
by using two small ropes which passed through the pulley
instead of the large rope. The negligence charged is that
the company failed to warn him of the dangers of the em-
ployment, failed properly to guard the opening in the
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floor so as to prevent the large rope from forming a loop,
and that it had negligently failed to keep in proper repair
the rope and pulley beneath the floor, by which the friction
lever was operated. The theory of the defendant in error
being that one of the defective small ropes in the lower
room caught at the side of the pulley when Schulz first
pulled; that it suddenly slipped and gave way when he
pulled harder, causing him to fall, and that afterwards
when he released the rope on falling it again caught, which
prevented the lever from acting, and kept the machine
at work, thus pulling on the gear rope, drawing his foot
into the hole and breaking his leg; that if proper precau-
tion had been taken, either to guard the hole in the floor
or to maintain the rope and pulley in the lower room in
proper condition, the accident would not have happened.
The sole ground of error alleged is that the evidence does
not support the verdict, and that the jury should have been
instructed to find for the plaintiff in error. 4

There is a conflict in the evidence with regard to the
condition of the rope and pulley which operated the lever
at the time of the accident. The testimony on the one
hand being that 2 quarter-inch ropes had been used in the
place of one half-inch rope; that there was a space of
about five-eighths of an inch between the edge of the pul-
ley and the wooden block supporting it, so that the small
rope could catch thereon; and that the block sustaining
- the pulley introduced in evidence by the brewing company
had been changed, and was not the same block that was
in use at that time. On the other hand, the testimony is
that but one rope was used with the pulley, instead of 2
small ones, and that the block and pulley introduced in
evidence were the same as were in use at the time of the
accident. The uncontradicted testimony shows that ma-
chines of this character have largely gone out of use,
being replaced by automatic machines; and that, when
they were in common use, guard rails of from 18 inches
to 2 feet in height were usually placed around the slot or
opening in the floor through which the rope works. The
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plaintiff in error asserts that the rope could not have got-
ten around the plaintiff’s ankle unless he had placed it
there himself, while the theory of the defendant in error
is that, when his fellow laborer inserted the scoop in the
grain, a slack was caused in the rope, which ran back over
the pulleys and formed a loop upon the floor. That, when
he stumbled by reason of the rope below suddenly being
released, his foot was caught in the loop and thereby
drawn into the slot. There is no evidence that a loop was
there except the inference which may be drawn from the
fact that Schulz’s foot was caught and pulled into the
slot, though the testimony shows that when the scoop is
inserted in the grain it may cause 18 inches to 3 feet of
slack in the rope. It seems clear, however, that, if a guard
of 18 inches to 2 feet had been placed around the hole in
the floor, the accident in all probability would not have
happened.

The issues as to the existence of negligence and con-
tributory negligence are for the jury to determine when
the evidence is conflicting, and where different minds
might reasonably draw different inferences as to these
matters from the facts established. It is only where the
evidenee is insufficient to support a verdict that the court
is justified in instructing as a matter of law that negli-
gence did not exist. Under the testimony which tended to
prove the substitution of 2 quarter-inch ropes for a half-
inch rope in the working of the lever, and which tended
to show that the pulley was so loose that a distance of
five-eighths of an inch existed at the side of it, in which a
small rope might catch, then, the probability of the rope
becoming caught and failing to stop the machine might
have been foreseen, and the plaintiff in error would be
guilty of negligence in allowing this condition to exist;
and if the usual practice in the construction of machinery
of this nature was to place a guard 18 inches to 2 feet
high around the slot where the rope operated, so that a
slack of 18 inches to 3 feet could not form a loop upon the
floor, then, ordinary care on the part of the plaintiff in
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error would have required the construction of such guard,
and failure to furnish such guard would be negiigence.
The testimony offered by the defendant in error upon these
points required the submission of the issue as to whether
negligence existed or not to the jury, and it would haye
been erronecous for the court to determine the question as
a matter of law. Tor these reasons, the judgment of the
district court should be affirmed.

AMEs and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

STATE OF NEBRASKA, EX REL. FIRST NATIONAL BANK OF
ATKINSON, V. DANIEL J. CRONIN, TREASURER oF HoLT
COUNTY, NEBRASKA,

FLep NovemBER 16, 1904. No. 13,664.

1. Act Constitutional. The act of 1903, amending sections 18 and 20
of article III, chapter 18, and section 3a of article XIII, chapter
83 of the Compiled Statutes of 1901, so far as it relates to the
deposit of county funds, was constitutionally adopted and is a
valid law.

2. County Funds, Deposit of. Under the law as thus amended it is
the duty of each county treasurer to keep at all times on deposit
in each of the depository banks of his county such a proportionate
share of the public money subject to deposit as the amount of
the paid up capital stock of each bank bears to the whole amount
of pald up capital stock of all of such banks.

3. Mandamus will lie to compel such officer to perform his duty, and
comply with the provisions of said law.

ORIGINAL application for a writ of mandamus to compel
respondent to deposit in relator bank its pro rata share of
the county funds. Writ allowed.
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R. R. Dickson, for relator.

Arthur F. Mullen and M. F. Harrington, contira.

BARNEs, J.

On the 5th day of April, 1904, the relator, the First Na-
tional Bank of Atkinson, filed its application in this court
against the respondent, Daniel J. Cronin, as treasurer of
Holt county, praying for a peremptory writ of mandamus
to compel the respondent to deposit in the relator bank its
pro rata share of the funds of Holt county, as provided by
section 18, article ITI, chapter 18, Compiled Statutes,
1903 (Annotated Statutes, 10870). An alternative writ
was allowed, returnable May 3, 1904, and on that date
the respondent filed his answer hercin, by which he prac-
tically admitted the allegations of the alternative writ, but
alleged that the law in question was never constitutionally
passed by the legislature, and was therefore void. For
that reason respondent prayed that the alternative writ
be quashed, and the action dismissed.

From an examination of the pleadings and the stipula-
tion on which the case was submitted, there appears to
be no dispute as to the facts. The record discloses that
there are in Holt county 11 banking institutions, with an
aggregate paid up capital of $203,500; that all of said
banks, including the relator, have been selected by the
county board of supervisors as county depositories; that
they have all given bonds, which have been approved, as
required by law, and, if the act in question is valid, each
one of the said banks is entitled to receive on deposit its
pro rata share of the county funds; that before and at the
time of the commencement of this action the respondent
had refused to carry out the provisions of the law, and
that the relator had on deposit at that time only $3,759.24
of the said funds, when its pro rata share thereof was
$8,697.565. So it may be said at the outset that, unless the
contention of the respondent as to the invalidity of the
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law in question is sustained, the relator was entitled to
the relief prayed for by its petition.

An examination of the legislative journals shows, and in
fact the pleadings and stipulation state, that the law
which is the basis of the relator’s right of action was
passed by the legislature of 1903, and was known as house
roll No. 136. It was introduced in the house under the
following title: “A bill for an act to amend sections
eighteen (18) and twenty (20) of chapter eighteen (18),
article three (3) of the Compiled Statutes of Nebraska of
1901, and to repeal the said original sections.” It was
read the first time on the 16th day of January, 1903; the
second time on the 19th day of January, and referrced to
the committee on county boundaries, county seats and
township organizations. On the 25th day of ['ebruary the
bill was read the third time, put upon its passage and re-
ceived the necessary constitutional number of votes to
pass it with the emergency clause. The bill was then sent
to the senate, where it was read the first time on the 26th
day of February; the second time on the 27th day of that
month, and it was then referred to the committee on
counties and county boundaries. On the 5th day of March
it was reported back to the senate by the committee, under
the same title by which it had been read three times in the
house and twice in the senate, with the recommendation
that it be passed. Thereafter it was amended in the com-
mittee of the whole and referred back to the senate, with
the recommendation that it be recommitted to the judiciary
committee; that committee recommended that the title be
amended so as to read as follows: A bill for an act to
amend sections eighten (18) and twenty (20) of article
three (3) of chapter eighteen (18) and section 3a of
article thirteen (13) of chapter 83 of the Compiled Stat-
utes of Nebraska for 1901 and to repeal said original sec-
tion.” The body of the bill was also amended so as to
include an amendment of section 3a, article XIII, chapter
83 of the Compiled Statutes of 1901, and thus extend its
provisions to the deposit of public money by the state



YoL. 72] SEPTEMBER TERM, 1904. 639

State v. Cronin.

treasurer in depository banks. The bill was thereupon
read in the senate the third time, was put upon its pas-
sage, and received 31 votes, which were more than the num-
ber sufficient for its passage, with the emergency clause.
It was thereafter reported back to the house with the re-
quest that the house concur in the senate amendments. Tt
was then read in the house, and the senate amendments
were concurred in. It was afterwards properly signed by
the presiding officers of the house and senate, and reg-
ularly approved by the governor.

It is the contention of the respondent that the bill in
question was not read in the house of representatives on
three different days with the identical title that it bore at
the time of its introduction; and the argument of respond-
ent’s counsel proceeds on the assumption that the title
and body of the bill, as changed by the senate amendments,
must have been read at large on three different days in
each branch of the legislature after the adoption of such
amendments, before it could be said that the bill was con-
stitutionally passed. Respondent further assumes that the
change in the title was a substantial one. Both of these
assumptions are unwarranted. It is true that by section
11, article III of the constitution, it is provided:

“Every bill and concurrent resolution shall be read at
large on three different days in each house, and the bill
and all amendments thereto shall be printed before the
vote is taken upon its final passage. No bill shall contain
more than one subject, and the same shall be clearly ex-
pressed in its title. And no law shall be amended unless
the new act contain the section or sections so amended and
the section or sections so amended shall be repealed.”

"But this provision was not intended to prevent amend-
ments and corrections of mistakes in the title of bills
pending before the legislature; and it is not believed that
any authority can be found which supports respondent’s
position. Tt has never been held by this court, nor by any
other, so far as we have been able to ascertain, that it is
not competent for the legislature to correct defects or
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imperfections in the title of a bill) or amend ii, at any time
before it is put upon its final passage. As was said in
Richards v. State, 65 Neb. 808:

“The constitution requires that the subject of the bill
shall be expressed in its title, but no law has ever been
annulled because it passed through some of the earlier
stages of legislation under an imperfect title. The title
is amendable as well as the body of the bill, and it is in
accordance with accepted canons of legislative procedure
to amend it at any time before final action is taken.”

In Attorney General v. Rice, 64 Mich. 385, the court
said:

“If the object of the act as passed is fully expressed in
its title, the form or status of such title at its introduction,
or during any of the stages of legislation before it becomes
a law, is immaterial. To hold otherwise would, in many
cases, prevent any alteration or amendment of a bill after
its introduction, as, in legislative practice, it frequently
becomes necessary to amend the title as introduced in
order to conform to changes in the bill.”

In Cleland v. Anderson, 66 Neb. 252, we said :

“Section 11, article 3, of the constitution, does not re-
quire that amendments made to a bill while under con-
sideration by the legislature be read at large before each
house on three different days; but it is sufficient that such
amendments be printed, as required by said section, and
that the bill, as amended, be adopted by both houses.”

That the course above indicated was pursued by the leg-

islature in passing the bill in question is conclusively
shown by the journals of that body.

Again, the change of the title, except as to the clause
which relates to section 3, above mentioned, was not ma-
terial. The title to the bill, as introduced, was, “A bill
for an act to amend sections eighteen (18) and twenty
(20) of chapter eighteen (18) of article three (3) of the
Compiled Statutes of the state of Nebraska of 1901, and
to repeal said original sections”; and the change effected
by the legislature, leaving out of consideration that part
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of the title as finally agreed to which treats of section 3a,
article XIII, chapter 83, was simply to transpose a part
of it so as to read, “article 3 of chapter 18,” instead of
“chapter 18 of article 3.” No one could have bee¢n misled
by the title to the bill, as originally introduced, because
the slightest investigation would inform any one what
particular sections of the statute were to be amended
thereby. :

The respondent further assails the bill on the ground
that the senate amendment thereto was not germane to
the two sections mentioned in its original title, and was
not embraced therein. Conceding that this objection is
well taken, which need not be determined in this action,
that part of the act which relates to the deposit of county
funds is valid and must be upheld. It seems clear that so
much of the bill as relates to the deposit of state funds by
the state treasurer may be rejected without affecting that
part of the law covered by the original title. Where this
can be done, so much of the law as is valid will be upheld.
Statc v. Stuht, 52 Neb. 209; State v. Stcwert, 52 Neb. 243.

We therefore hold the act in question, so far as it re-
lates to the matter in controversy in this case, was con-
stitutionally adopted, and is a valid law. As no other
defense was interposed to the issuance of a peremptory
writ, it follows that the relator at the time of the com-
mencement of this action was entitled to the relief prayed
for, and a peremptory writ of mandamus is awarded in
accordance with the prayer of the relator’s petition.

‘WRIT ALLOWED.
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STATE OF NEBRASKA, EX REL. FIRST NATIONAL BANK oF
O’NETLL, v. DANIEL J. CRONIN, TREASURER oF HoLt
COUNTY, NEBRASKA.

Frep Novewmper 16,1904, No. 13,665,

Mandamus. The opinion in State, ex rel. Pirst National Bank of
Atkinson, v. Cronin, ante, p. 636, is approved and followed. Per-
emptory writ of mandamus allowed.

ORIGINAL application for a writ of mandamus to compel
respondent to deposit in relator bank its pro rata share
of the county funds. Writ allowed.

R. R. Dickson, for relator.
Arthur F. Mullen and M. F. H arrington, contra.

BARNES, J.

The application herein for a peremptory writ of man-
damus was filed in this court at the same time that State,
cx rel. First National Bank of Atkinson, v. Cronin, ante,
p- 636, was commenced; and an alternative writ was
issued, returnable May 3, 1904. The application was
based on a like state of facts, and the return to the alter-
native writ was the sanie as in the case above mentioned.
It appears that at the time the action was commenced the
relator had on deposit only $12,031.82 of the county funds,
when its pro rata share of said funds was $17,595. Under
the undisputed facts, and the rule announced in the opin-
ion cited, the relator is entitled to the relief prayed for,
and a peremptory writ of mandamus is therefore allowed.

WRIT ALLOWED.
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HELEN SCHWINGEL ET Al., APPELLANTS, V. JOHN HEXNRY
ANTHES BT AL., APPELLEES.*®

FrLep Novemser 16, 1904. " No. 13,378.

Trusts: PresUMPTION. Cne who acquires a trust estate with knowledge
of its character, and while occupying confidential relations toward
it and the cestuis que trustent, will be presumed to have taken
the title subject to the trust, and that presumption cannot be
rebutted without evidence, nor by such as is vague and am-
biguous.

ArpEAL from the distriet court for Clay county: GEORGE
W. Stumss, JUDGE. Judgment of effirmance vacatcd.
Judgment of district court reversed.

H. C. Palmer, John C. Stevens and John J. Sullivan,
for appellants.

8. W. Christy, J. L. Epperson & Sons and Thomas H.
Matters, contra.

AMES, C.

This is a rehearing from a former decision published
unofficially in 5 Neb. (Unof.) 345. The case, as it is now
regarded, presents some aspects not adverted to on the
former argument, and the statement of facts already made
needs to be somewhat supplemented. The will, which,
together with the deed by the testator to his wife, con-
stitutes the common source of title of the parties to this
action, appears to have been drawn by the testator’s own
hand. It is apparent from a moment’s inspection of it
that he was not-only not familiar with legal forms or
phraseology, but that, being of foreign nativity, he was
unable to express himself accurately in the English lan-
guage, upon ordinary subjects of conversation. The fol-
lowing is, as far as possible, a literal copy of the instru-
ment.

* Rehearing denied. See opinion, p. 649, post,
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“This 6 day of Stp. 1886. To hwom it may consern,

“This is my Last Will Testament of Jacob W. Anthes
of the county of Clay stat of Neb '

“Mindfoll of the uncertainties of human ljife do make
buplish and declare this My last will and testoment in
the manner following first after the paiment of my just
depts and funeral expenses I give devise and bequeath to
My two sons Henery Anthes and W. C. Anthes each $500,
five Hundred Dollars To My decughters Helen Schwingel
Elisbet Schwab and Katarin Briedenbal shall have
Equally withe to the rememder of all my Estates both
Real and personal whict the two sons Henery Anthes and
W. C. Anthes schare and schare alike

“The said Helen Schwingel received the sum of $250
will T was living whearth shall be deducked from widoud
interest (2) Second id is My will tat My wife Elisabeth
Anthes schal have all the real and personel estates fore
her own jues wile schea is living after her dead id schall
be and becom as discriebt in this will abouvf

“I hereby nominad and appoint my wife Ealisabet
Anthes the executor of this my last will and testament and
herepy authorise empower her the said Elisabet Anthes to
compound compromise and settle any claim or demand
which may be against or in favor of my said estate in
witness whereof T have hereunto set my hand and seal
this 6 day of Sep 1886

“Signed pupblished and declared by the said Jacoh W.
Anthes to be his last will and testament is presence of us
who have signed our names ad his request as witnesses is
his presence an in the presence of eacd other.

“Jacos W. ANTHES.”

For the right disposition of this suit much depends, in
my opinion, upon the true construction of the will, a sub-
ject which seems to have ‘been, hitherto, somewhat neg-
lected.

For an interpretation of this instrument it is unneces-
sary to repeat the settled rule of this court that the object
to be kept principally and constantly in view is to ascer-
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tain the intent of the testator, and, in so far as it is con-
sistent with general rules of law, to carry it into effect.
A circumstance throwing light upon this question is the
fact that he had no personal property of considerable
value, and that he was indebted to a relatively large
amount in addition to the sum of $3,500, for which all
his real estate was incumbered by mortgage. It is clear,
therefore, that he anticipated that some, if not all, of his
lands, would be required to be sold for the payment of his
unsecured obligations, and, whether wittingly or not, he
employed language apt for the purpose of charging them
as liens thereon. 2 Jarman, Wills (6th ed.), *1390 et
seq. This fact, perhaps, explains why his benefactions to
his sons and daughters took the form of legacies rather
than of devises, and that the only specific devise he made
was that of a life estate to his wife, leaving to his heirs a
reversion rather than a remainder or remainders. The
writer is prevailed upon to think that he intended so to
do, both by the circumstances just mentioned and by the
faet that the legacy to ome of his daughters is but half
that to each of her sisters, because of the fact, mentioned
in the will, that she had already received $250, which was
to be deducted from the sum bequeathed to her. First, the
two sons were to have legacies of $500 each; then, the
remainder (residue) of the estate was to be divided be-
tween the sons and daughters equally, deducting $250
from the share of Helen. Manifestly, this scheme could
not have been carried out, and, in his circumstances, the
testator could not have anticipated that it could be so,
without the sale of the estate. This situation was without
doubt sufficient to charge the first two legacies as liens
upon the land, and I think the others also. 2 Jarman,
Wills (6th ed.), *1409 et seq.

If the foregoing reasoning is sound, the word “devise”
was not used in the will in its technical or legal sense, but
as synonymous with “give” and “bequeath.” As illustrat-
ing my idea, if the demise of the life tenant had immedi-
ately succeeded that of the testator, the reversioners would
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have at once succeeded, as tenants in common, to
session of the estate, charged with a trust, first, for the
payment of the debts of the testator; second, for the pay-
ment of the two legacies of §$500 cach to his sons; and
third, for the division of the residue equally between all
of his sons and danghters, deducting the advancement to
Helen. It is possible that some adjustment might have
“been made with the latter, and that some means might
have been discovered by which the debts and specific lega-
cies could have been discharged, and, if such an event
could be supposed to have been contemplated by the tes-
tator, the sons and daughters might be regarded as re-
maindermen rather than reversioners; but, in my opinion,
such an event cannot reasonably be supposed to have been
anticipated nor therefore intended by him. But, if the
estate expectant upon the termination of the life tenancy
should be regarded as a technical remainder instead of
one of inheritance—as, correctly and precisely speaking,
it perhaps ought to be—the limitation over would be
subject to the same trusts and charges above mentioned,
and the consequences would be the same as under the
former supposition. In either view, a title in fee vested
upon the death of the ancestor in the persons who then
became his sole heirs at law, and the distinction just
adverted to is without practical importance. In any event,
that to which the testator intended that his sons and
daughters should succeed in common was a residue of his
estate to be left after the payment of his debts and the
specific legacies. The deed from the testator to his wife
was made for the sole purpose, expressed upon its face,
of insuring the due observance of the will, and was there-
fore testamentary in character, and is also of no practical
significance. The deed of August 29 by the heirs to their
mother was, as is stated in the former opinion, evidently
made for the sole purpose of enabling her to obtain a new
loan for the satisfaction of the $3,300 morteage executed
by the testator. Nothing seems to have been said or done
at the time of its execution indicating an intent by any
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of the grantors to release his interest as devisee or legatee
in the estate, and there is mo reason to suppose that, if
nothing more had been done, the present defendant, John
H. Anthes, would have considered himself deprived by
the transaction of his specific legacy of $500, which had
precedence of all the other beneficences of the will except
the life estate, and except a like legacy to his brother. Tt
cannot be doubted, I think, that the mother by this means
obtained, and for the ensuing seven years retained, the
legal title, subject to the trusts created by the will. The
deeds from the husbands of the respective davghters were
merely intended to fortify the legal title, and evidently
were not supposed to affect the fiduciary character of the
grantee.

When in 1895, after the sale to Peterson, it was desired,
both by the purchaser and by the widow and heirs, to
obtain new loans, and objections to the title were made by
the loan agent, it is clear that the new deeds then made
were executed, not upon any new consideration, or for the
purpose of conveying any title or interest which the grant-
ors did not suppose they had parted with when they ex-
ecuted the former instruments. In other words, the deeds
of October, 1895, were not intended to be deeds of convey-
ance, but of confirmation, and the trust character of the
legal title in the mother was not thereby affected. That
John H. Anthes so understood the situation is evident,
both from the circumstances attending the transaction,
and from his subsequent conversations in which he con-
sulted with his brother and sisters relative to the sale of
the residue of the land to the Challbergs, and in which he
talked about their respective “shares” and the desire of
his mother that something should be abated from each to
make up a purse for her support during the remainder of
her life. The relations betwen the parties were in the
highest degree confidential, calling for the exercise of the
uttermost good faith, and none of them was ignorant of
any material fact or circumstance. That John H. knew
that the mother had no beneficial interest in the land ex-
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cept her life estate, and that she held the legal title upon
the trusts mentioned, is beyond doubt. Nor can it be
doubted that, if his mother had died in the trust, he would .
have been among the first to demand an enforcement of his
licn for the satisfaction of his “share.” The deed from the
mother to him, although expressly for $9,600, was without
any real consideration, and was evidently made solely for
the purposes of effecting a confirmation of the title of
Peterson, and of facilitating the sale to the Challbergs. The
fact that his brother and sisters acquiesced in these trans-
actions is, under the circumstances, no evidence that they
intended to waive or release their pecuniary interests in
the estate, which by the recent rise in prices had become
valuable. John H. having acquired the nominal title to a
trust estate with knowledge of the trust, and, moreover,
while occupying a confidential relation toward it and the
cestuis que trustent, is presumed to have intended to take
subject to it; and this presumption cannot be rebutted
without evidence or by such as is, to say the most of it,
vague and ambiguous. Much of it that came from his
own mouth is distinetly confirmatory of the trust, which
he seems never to have shown a disposition to repudiate by
word or deed until he was called upon for an account of
his stewardship, shortly before the beginning of this ac-
tion.

The parties are all agreed that the title of the Chall-
bergs, as well as that of Peterson, shall remain undis-
turbed by the final decree, and that the title of both shall
be affirmed upon payment by the former of the price stip-
ulated in the contract of purchase, and that a final ac-
counting between the parties and a distribution of the
fund shall be adjudged. This agreement should, of course,
be respected. If either of the life tenants has during in-
cumbency satisfied, out of means not derived from the
body of the estate, debts of the testator charged as liens
thereon, he or she will be entitled, upon the accounting, to
reimbursement, in accordance with the rule announced by
this court in Tindall v. Peterson, T1 Neb. 166.
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It is recommended that the former decision of this
court be vacated and set aside, and that the judgment of
the district court be reversed and the cause remanded for
further proceedings in accordance with this opinion.

LerroN and OrpaaM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the former decision of this court
be vacated and set aside, and that the judgment of the
district court be reversed and the cause remanded for
further proceedings in accordance with this opinion.

REVERSED.

The following opinion on motion for rehearing was filed
March 8, 1905. Motion denicd:

PER CunriaAM: The very carnest and quite able brief of
the appellees on their motion for rechearing discusses the
proposition as though the will were a devise of lands to
_ the parties named. The opinion of the commissioner upon
the second hearing construes the will to direct a sale of
the land and a distribution of the proceeds. If this is the
proper constructicn of the will the statute of frauds has
no application. It is considered that all parties acquiesced
in the long delay because of the unfavorable conditions
for selling real estate which obtained for a large portion
of the time at least, and that the final sale to Peterson and
the Challbergs was a consummation of the provisions of
the will acquiesced in by all parties. It is insisted in the
brief upon the motion that the labor and good manage-
ment of Henry Anthes had much to do with creating the
values realized upon the sale of the land, and that the dis-
position of the case will deprive him of fair compensation
for his services; and also that the widow will be deprived
of her life interest, but there seeins to be no ground for
this apprehension, as in stating account the trial court
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can hear the evidence and do complete justice to all the
parties,

It is also insisted that the condition of the pleadings is
such that this disposition of the case is not justifiable.
The pleadings are not entirely satisfactory. Upon another
hearing they can be amended, if found necessary. We
think the facts pleaded show that the plaintiffs are en-
titled to the relief indicated in the opinion.

The motion for rehearing is

OVERRULED.

MARTILA JJ. SHOEMAKER V. ("OMMERCIAL UNION ASSURANCE
('OMPANY, LIMITED, OF LONDON.

Fmep NoveEmBER 16, 1904. No. 13,638.

Pleadina: DFPARTURE. An amended petition which is no more than
a restatement of the gravamen of the charge in the former plead-
ing is not a departure, although the petition sounded in tort and
the amendment avers a contract liability only.

ERror to the district court for Lancaster county: Lin-
COLN I'rost, JUDGE. Rerersed.

George A. Adams and Lamb & Wursburg, for plaintiff
in error.

Ricketts & Ricketts, conlra,

AMES, C. ¢

A former decision in this controversy may be found in
63 Neb. 173. After the judgment of reversal there pro-
nounced, and after the return of the cause to the district
court by mandate, the plaintiff abandoned her suit against
all the dofendants except the insurance company, against
which she filed an amended petition in which she alleged
that said defendant on the 5th day of January, 1895,
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agreed to insure the property described in the former
pleading against loss or damage by fire to the amount of
$1,200, but wrongfully refused, and still refuses, to de-
liver such policy to the plaintiff, as it had agreed to do.
It was further alleged that the building had been de-
stroyed by fire during the agreed term of insurance, and
that proofs of loss had been made and furnished to the
company, and payment demanded from it, which had been
refused.

A general demurrer to this amended petition was sus-
tained upon the ground that it states a new cause of
action, and one distinct from that set forth in the original
petition or the amended petition, upon which the action
was formerly tried, and that suit thereon is barred by the
statute of limitations.

We think the district court erred. It is true that the
earlier pleading, which is set forth at length in the former
opinion, was one in some degree sounding in tort, but, as
is there stated, the subject matter of the alleged tort was
the alleged contract obligation of the insurance company
to the plaintiff. In the absence of such obligation there
would have existed nothing about which the company
could have been accused of conspiring with the other de-
fendants, but, if there was such insurance, the alleged con-
spiracy would have been ineffectual to avoid it, and no
damages would have resulted therefrom, and so it was
held that the petition did not state facts constituting a
joint liability of the defendants.- But it was not held, nor
could it have been rightfully so, that the facts pleaded
were not sufficient to charge the company with a separate
contractual liability. The amendment, of which com-
plaint is made, did no more than to eliminate the futile
averments of conspiracy. The gravamen of the charge,
namely, the alleged contract between the insurance com-
pany and the plaintiff, and a breach of it, is the residuum
of the former pleading after the completion of the process
of precipitation, and is in no sense a departure, or the in-
troduction of a new subject of litigation. It is therefore
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recommended that the judgment of the district court be
reversed and the cause remanded for further proceedings.

Lwrrox and Oupmaa, CC., concur.

By the Court: I%or the reasons stated in the foregoing
opinion, il is ordered that the judgment of the distriet
court be reversed and the cause remanded for further pro-
ceedings.

REVERSED.

GEORGE M. LODGE V. I'RANCES S. IFITCH.
FiLep NovemBer 16, 1904. No. 13,014,

1. Advancements. To constitute an advancement as defined in section
37, chapter 23, Compiled Statutes, 1903, it is necessary either
that the ancestor express in the gift or grant his intention that
it be an advancement, or that he charge it in writing as an ad-
vancement, or that the child or other descendant acknowledge in
writing the gift or grant as an advancement.

2. . A debt from an heir to an ancestor may be converted by
the ancestor, with the consent of the heir, into an advancement,
but when such debt is evidenced by note or bond this fact raises

‘a strong presumption that the transaction was intended as a
loan and not as an advancement.

3. Evidenced examined, and held insufficient to show that a promissory
note executed by a daughter and her husband to the father
was intended as an advancement.

ERROR to the district court for Wayne county: JoHN F.
Boyp, JubGe. Affirmed.

Frank M. Northrop and M. D. Tyler, for plaintiff in
error.

A. A. Welch, contra.

OLDHAM, C.

This is an action on a promissory note executed by
George M. Lodge and his wife, N. S. Lodge, to Nathaniel
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Smith, the father of Mrs. Lodge. The note was indorsed
for collection by the payee to the plaintiff in this cause of
action. The answer in the court below is that the money
received upon the note sued on was paid and received as
an advancement by Nathaniel Smith to his daughter, Mrs.
Lodge. Mrs. Lodge had departed this life before the in-
stitution of the suit, and for that reason was not made a
party defendant in the court below. The case, by agree-
ment of parties, was submitted to the court, without the
intervention of a jury, and a judgment and finding were
entered in favor of plaintiff, and defendant brings error to
this court.

There is little disputed testimony in the record, and the
controversy arises as to the sufficiency of the cvidence to
show that the note in suit was given by Nathaniel Smith
to his daughter as an advancement. The undisputed facts
in the record are that Nathaniel Smith was a retired min-
ister of the gospel at the. time the note in suit was ex-
ecuted, was past 80 ycars of age, and had an estate con-
sisting mostly of money; that he loaned this money to
his children, taking notes, with interest reserved, from
time to time; that in 1881 the defendant and his wife
borrowed $150 of Mr. Smith, and gave a note to evidence
the indebtedness; that in 1882 Mr. Smith insisted on their
taking $500 more of his money. The defendant testifies
that they did not need the money at that time, and hesi-
tated to take it, but that Mr. Smith claimed that there was
no probability that he would ever want the money during
his lifetime. Accordingly, the defendant and his wife ex-
ecuted a note for the $500, and received the money. Later
the note of $500 and $150 were both put into one note
bearing 7 per cent. interest, and payable to Nathaniel.
Swith or his administrator 5 years after date. In 1889
the note in controversy was given by request of Mr. Smith,
because he had lost or mislaid the former note. The first
$650 note was given in response to a request contained in
a letter written by Mr. Smith to his daughter from
Geneseo, Illinois, on January 1, 1889. The communica-
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Ct

tion is quite lengthy, and only the portion of it bearing on
the execution of the note need be set forth. This portion
is as follows:

“Inclosed in this I will send you a note embracing the
other notes, putting the whole interest at 7 per cent. as
you only have $650. I should like to furnish you $500 or
more as soon as Alice (another daughter) pays in on her
notes. But I want you to see to it that it is put where it
will do you some good. If you have to, invest in the savings
bank note. The bank here only allows four per cent. paid,
sincerely that would be better than nothing. In my will
I have not designated anything to the mission boards of
the Congregational church, the foreign and home boards,
but I thought I could do better for the children and just
as well for the boards by requesting them to give one per
cont. of their inheritances to the boards after T am gone.
By doing this annually they would remember their legacy,
and from whence it was derived. - T have written to I'rances
(another daughter) about this. She acquiesced in it. I
<hall write to all on this point and wish your reply. I
thought if seven per cent. could be paid while I am here,
one per cent. could be easier done after I am away. What
a pity Leander has so much money. He cannot find any
place for a home. You and Mr. Lodge cap sign this note
and return it, and I will send these (the former notes)
marked paid. I remain, Your father, Nathaniel Smith.”

On the 9th day of January, 1889, Mr. Smith directed a
communication to the defendant George M. Lodge, con-
cerning the note in controversy, as follows:

«Yours postmarked the 7Tth was received here the 8th,
enclosing note. The note was signed all right, but what
has become of it is more than I can tell. I have hunted my
room all over. It seems 1 ‘must have been very carcless.
It is one of the greatest mysteries I have ever tried to
understand. So, T have concluded to write another note
for you to sign. I know it is asking for a great deal of
credulity from others, but if that note is found I will send
it to you, signed, paid by duplicate, and you can keep this
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letter as good testimony in the case. I do not see but that
I shall have to give in that my memory is failing. P. S.
You will understand that the notes I have taken of chil-
dren for money loaned will be considered as so much cash,
and will at my death be returned to you in the room of
so much cash. This is to save you the necessity of sending
the money to pay them and having it returned to you again.
I shall endeavor to even up the inheritances as soon and
as far as possible. My funds are now in the hands of my
children except $1100. I am trying to get things in a
satisfactory condition to leave.”

At the time of the suit on this note Mr. Smith was still
living at the age of 92 years, and gave a deposition which
consisted mostly of categorical answers to direct questions
propounded to him. After answering the interrogatories
that he had indorsed the note to the plaintiff for collection,
in answer to the question, “I"or what was that note given
by Mr. and Mrs. Lodge?” he answered, “For money that
I had loaned to them.” In answer to the interrogatory,
“State whether the money for which this note was given
was an advancement or gift from you to your daughter
Mrs. Lodge, or was intended as such,” he answered, “It
was not intended as a gift or advancement.” In answer
to the interrogatory, “State whether or-not you ever made
an advancement to your daughter Mrs. Lodge, or to any
other children of yours,” he answered, “I made no ad-
vancements or gift to any of my children. T made loans
to them, but no gift.”” This constitutes all the material
testimony contained in the record touching on the ques-
tion at issue.

Section 37, chapter 23, Compiled Statutes, 1903
(Annotated Statutes, 4937), provides: “All gifts and
¢rants shall be deemed to have been made in advancement,
if they are expressed in the gift or grant to be so made, or
if charged in writing by the intestate as an advancement,
or acknowledged in writing as such by the child or other
descendant.” Under this section of the statute, the es-
sential elements of an advancement are, first, that they



656 NEBRASKA REPORTS. [Vou. 72

Lodge v. Fitch.

are expressed in the gift or grant to be made as such; or,
second, that they are charged in writing by the intestate as
an advancement or acknowledged in writing as such by the
child or other descendant. Now, it seems clear from the
testimony before set forth that the original delivery of the
$150 and $500, for which the note in suit was subsequently
given, was never expressed in any gift or grant to have
been intended as an advancement, nor can we, by any
fair interpretation of the letters to either Mr. or Mrs.
Lodge, say that either of these letters contained a charge
in writing made by the intestate against the share of Mrs.
Lodge in his estate for the amount of the note; nor is
there any written acknowledgment from Mrs. Lodge of
the receipt of this $650 as an advancement. In fact, the.
ancestor was not dead at the time the suit was instituted,
nor is there any evidence as to whether he had or had
not disposed of his estate by will. While it is true, as
contended by counsel for defendant, that a loan from an
ancestor to an heir may be converted by the ancestor into
an advancement, yet to establish this fact it must be made
to clearly appear that the ancestor expressed the intention
to change the loan to an advancement, and that the heir
acquiesced in the change. Miller’s Appeal, 40 Pa. St. 57.
Neither of these requisites is made to appear from the
evidence in the instant case. It is a rule that, where the
parent or ancestor receives such evidence of an indebted-
ness as a bond or a promissory note, the presumption is in
favor of the transaction being construed as a debt, and not
as an advancement, and, while this presumption is not
absolute, it can only be overcome by clear and satisfactory
testimony. As said in Speir v. Speir, 14 N. J. Eq. 240:

“A charge of the money or chattel advanced by the
father to the son, or a memorandum of the fact that the
sum advanced was intended as a gift, is received as evi-
dence of the fact. Sometimes a bond or note is taken;
put that converts the intended advancement into a debt
from the son, unless a memorandum is elsewhere made of
its real character.”
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It seems clear to us, in conformity with this view, that
there is no competent evidence in the record to sustain
defendant’s theory of an advancement. The money in the
first place was not given to defendant’s wife, but, when
furnished, its delivery was evidenced by a promissory note,
bearing interest, payable to the ancestor or his adminis-
trator. If the original loan had been intended to have
been converted to an advancement, the note would not have
provided for its payment to the administrator of the an-
cestor. This, as well as the testimony of the ancestor, for
whatever it is worth, leads us to the conclusion that the
evidence sustains the judgment of the trial court, and we
therefore recommend that the judgment of the district
court be affirmed.

AMEs and LerTON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

CITY OF MINDEN V. CARL A. VEDENE.
Firep NoveMBER 16, 1904, No. 13,639.

1. Evidence examined, and held sufficient to sustain the judgment.

2. Held not error to permit the plaintiff, although crippled, to walk
to the witness stand in the presence of the jury.

3. Trial: INSTRUCTIONS. Where the court has properly instructed on a
material issue at the request of either of the litigants, it is not
prejudicial to omit any reference to such issue from instructions
given on the court’s own motion.

ERRrOR to the district court for Kearney county: Ebd
L. ApaMSs, JUDGE. Affirmed.

J. L. McPheely, for plaintiff in error.
M. D. King, contra.
45
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Ornoanv (Y
OLDHAM, C.

This was an action for personal injuries instituted by
the plaintiff in the court below against the defendant city
of Minden. The petition alleged, in substance, that plain-
tiff was injured by falling on a sidewalk in the city of
Minden, on the evening of December 6, 1903; that the
injuries were caused without any fault on plaintiff’s part,
but because of the negligence of the city in permitting its
sidewalk to be and remain in a dangerous condition a long
time previous to the injury. The answer was in substance
a general denial and plea of contributory negligence.
There was a trial to a jury, and verdict for plaintiff for
$302. Judgment on the verdict, and defendant brings
error to this court.

The first alleged error called to our attention in the brief
of the city is that the judgment is not sustained by
sufficient evidence. An examination of the testimony con-
tained in the bill of exceptions shows that plaintiff intro-
duced evidence tending to establish that the walk in ques-
tion had been out of repair for about two months previous
to the injury complained of; that it was a board walk on
one of the principally traveled streets of the village, and at
the place of injury contained numerous broken and loose
planks; and that plaintiff, while traveling over this walk
to his residence in the night time, stepped into a hole in
the sidewalk and was thrown down, and, by recason of this
accident, sustained a very painful and serious injury to
his right ankle. WWhile there was evidence in the record
tending to show that plaintiff knew of the defect in the
walk before the injury, yet he testified that he was walking
at a moderate gait, and that he was unable to see the hole
in the walk, on account of the darkness of the night, when
the injury occurred. We therefore think that the plain-
tift’s testimony was sufficient to support the finding that
the injury was occasioned alone by defendant’s negligence.

It is next urged by the defendant city that, as there was
evidence introduced tending to show that plaintiff had



VoL. 72] SEPTEMBER TERM, 1904. © 659

City of Minden v. Vedene.

been disabled by a former injury, which rendered him a
partial cripple, he should, in view of this fact and the fact
of his general knowledge of the dangerous condition of the
walk, have traveled with extra care and caution on the de-
fective street. Yithout expressing any opinion as to the
soundness of this contention, it is sufficient to say, for the
purposes of the case at bar, that this proposition was given
to the jury in two intructions requested by the defendant,
so that the jury must have found as a matter of fact, from
the testimony, that plaintiff was using extra care and cau-
tion in traveling the street when the injury occurred.

It is further urged by the city that the court erred in
permitting defendant to walk before the jury in his
crippled condition, as such a spectacle was calculated to
arouse the sympathy and passions of the jury. In the first
place, we might say that the very meager quantum of dam-
ages awarded shows conclusively that the prejudice and
passions of the jury were not visibly affected by plaintiff’s
walking in their presence; and, again, as plaintiff was a
necessary witness in his own behalf, we do not see how he
could well have proceeded to the witness stand without
walking in the presence of the jury, unless he had been
carried before it on a stretcher, which other exhibition
might have had a stronger tendency to arouse sympathy
and passion than the manner in which the plaintiff did
approach the witness stand.

It is urged that the court erred in not instructing the
jury, on its own iotion, that the burden was upon the
plaintiff to establish, by a preponderance of the evidence,
cach of the material allegations of his petition. This com-
plaint is based on the assertion that an instruction given
by the trial court, on its own motion, has much greater
effect than one given at the request of counsel for either of
the litigants. As all instructions given by the court are
of and from the court, we are unable to concede that the
jury is, or should be, more influenced by those given on the
court’s own motion than those given at the request of
either of the litigants. In the case at bar, at the request
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of defendant city, the court had given 7 instructicns plac-
ing the burden of proof upon the plaintiff, not only gen-
erally, but specifically, to establish by a preponderance of
the evidence each of the allegations in the petition. Hav-
ing done this, we cannot see how he could have strength-
ened this proposition by giving a general instruction of
his own covering the same question.

We have examined all of the instructions given by the
trial court, most of which were requested by the defendant
city, and are satisfied that the jury were Instructed as
favorably to defendant’s contention as the law would per-
mit, and as there is no complaint of the action of the trial
court, either in the admission or exclusion of testimony,
we recommend that the judgment of the district court be
affirmed.

AMEs and LerTon, COC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

ALVIN M. MILLER v. WILLIAM H. WALKER.
FiLEp NovEMBER 16,1904. No. 13,640.

Appeal: DismissaL. A judgment of the district court dismissing an
appeal from the county court examined and approved.

ERROR to the district court for Scott’s Bluff county:
CHARLES L. GUTTERSON, JUDGE. A ffirined.

W. G. Simonson, for plaintiff in error.
Wright & Wright, contra.

OLDHAM, C.

This was a suit on the justice’s side of the county court
of Hcott’s Bluff county, instituted by plaintiff in the court
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below to recover $74.10, alleged to have been due on ac-
count. The cause was heard in the county court on June
16, 1903, and judgment rendered in favor of plaintiff for
the amount claimed. On June 25, 1903, defendant in the
court below filed his appeal bond. On July 17, 1903, a
transcript of the procecdings of the county court was filed
with the clerk of the district court for Scott’s Bluff county.
At the following term of the district court, plaintiff’s at-
torneys filed a motion in the district court to dismiss the
appeal, because the transcript was not filed within 30
days from the rendition of the judgment in the lower court.
This motion was sustained by the district court and de-
fendant brings error to this court.

The only excuse offered for the failure to file the tran-
seript within the time prescribed by section 1008 of the
code is the claim of defendant’s attorney that he was mis-
led as to when the trains left from Alliance to Gering, and
that this mistake prevented him from tendering the fees,
and having the transeript filed within the.time prescribed
by statute. It is useless to say that this excuse is legally
no excuse at all, and we therefore recommend that the
judgment of the district court be affirmed.

AMES and LerroNn, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

WESTERN TRAVELERS ACCIDENT ASSOCIATION V. ISABELLE
McHBNRY TOMSON, ADMINISTRATIX.*

Frzp Novemsrr 16,1904. No.13,546.

1. Pleading: ANswir. A defendant may set forth in his answer as
many grounds of defense as he may have, subject only to the
requirement that such defenses shall not be so repugnant that if
one be true the other is false.
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Where an answer pleads a failure to give notice,
and a reply pleads a waiver and estoppel, or matter to avoid the
effect of failure to give notice, the allegation that no notice was
given must be treated as admitted. Dwelling House Ins. Co. v.
Brewster, 43 Neb. 528, followed.

. WAIVER. Where the pleadings admit that no notice was
given and rely upon a waiver or estoppel by the insurer, the
question of excuse or of whether notice was given within a
reasonable time is entirely eliminated. and the only question left
for consideration is whether by its actions the insurer waived
the provisions as to notice.

2

4. Evidence examined, and held that no waiver has been proved.

5. Defenses: CONSISTENCY. Where the insurer denies that the policy
was in force it the time of the loss, a defense which is based upon
the conditions of the policy, such as that proofs of loss were not
furnished in accordance therewith, is inconsistent with another
defense which asserts that no policy was in force at the time of
the loss.

6. Insurance Policy, Action on: PLEaDING: WAIVER. In an action upon
an accident insurance policy, where no notice of the accident
was given within the time limited by the by-laws of the associa-
tion, a denial of liability for the reason that no accident oc-
curred, made after this time had expired, is not a waiver of such
a provision specifying that no claim for injuries shall be valid
unless written notice of the accident shall have been given within
15 days from the happening thereof. ’

7. Pleading: AMENDMENT BY INTEBLINEATION. The practice of amend-
ing pleadings by interlineation or erasure is not to be commended,
and should not be favored.

ERRor to the district court for Lancaster county: AL-
BERT J. CORNISH, JUDGE. Reversed.

O’Neill & Gilbert and T. J. Doyle, for plaintiff in error.

L. C. Burr, contra.

LerTON, C.

The plaintiff in errdr, defendant below, is a mutual
fraternal beneficial association, organized under the
laws in this state, and baving its place of business in the

* Rehearing allowed. See opinions, 'pp. 674?680, post.
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city of Omaha. Its purpose is to furnish indemnity on
account of death or disability resulting from injuries re-
ceived from accidental means. The plaintiff below was
Hays B. Tomson, now deceased. The action is now re-
vived in the name of Isabelle McHenry Tomson, as ad-
ministratrix of her deceased husband’s estate. Tomson
became a member of the defendant association in 1893,
and was a member in good standing at the time of the oc-
currence of the accident or sickness by reason of which he
claimed the association became liable to him upon said
certificate.  On February 18, 1902, in the usual conduct
of his business as a traveling salesman, Tomson was
driven in a two-horse buggy by a young man, from Wes-
ton, in Saunders county, to Bruno, in Butler county, in
this state. At one point in the road, it is claimed that
the horses were about to run away and the buggy was
drawn rapidly over a very rough piece of road; that
he was thereby shaken and jostled violently about in the
buggy; that a blood vessel of his brain was ruptured,
causing a slight hemorrhage from which he then suffered;
that a few days afterwards, at his home in Lincoln, the
hemorrhage was repeated, causing paralysis of one side
of his body and bringing on a permanent total disability. -
He sought to recover from the defendant association upon
the ground that the injury he suffered was accidentally
produced and that therefore he was entitled to the benefits
specified in his contract of membership. A trial was had
and judgment rendered in his favor in the district court,
from whence the association has prosecuted error to this
court.

Plaintiff in error argues in its brief, first, that notice of
the alleged accident was not given nor waived; second,
that the defendant was entitled to judgment under the
pleadings; third, that Tomson was not totally disabled
for a period of two years or over, and therefore was not
entitled to the $2,500 benefit allowed him by the jury;
fourth, error in the introduction of evidence, and, fifth,
that the evidence was not sufficient to support the ver-
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dict. The greater part of the argnment has heen devsted
to the question of notice. To determine this question will
require an examination of the pleadings.

The petition alleged that Hays B. Tomson became a
member of the defendant association in 1893, and that in
that year it issued to him its benefit certificate whereby he
became entitled to the indemnity afforded by its pro-
visions against accident, and that he had paid each and
every assessment made against him from that time, and
has kept and performed all of the terms and conditions of
said membership certificate or policy on his part to be
kept and performed. The petition sets forth further in
detail the accident by which he claims he was perma-
nently injured on the 18th day of Ifebruary, 1902, and fur-
ther pleads that on the 18th day of February, 1902, he
notified the defendant company of said accident, and also
upon the 25th of February, 1902, and in March, 1902, he
again notified the company of the accident; that it de-
nied liability and claimed that plaintiff was not injured
by an accident at all, and thereby waived the provisions
of the constitution and by-laws of the association as
to notice of the accident, and it is estopped to claim every
advantage therefrom. The answer, omitting certain ob-
jections to jurisdiction set forth therein, admits that the
association executed a certificate of membership to the
plaintiff in 1893, alleges that plaintiff has at no time
given it notice of any accident, and denies each and every
allegation contained in the petition and not hereinbefore
admutted. After this answer was filed, two amendments
were made by leave of court, admitting that the plaintiff
had a hemorrhage of the brain, but alleging that the
hemorrhage was caused by disease and that the defendant
was not liable on account of said hemorrhage, admitting
also that the plaintiff was totally disabled and unable to
perform any of the duties pertaining to his usual occupa-
tion for a period of one year, beginning on the 22d day of
February, 1902; and after the trial was begun, in order
to avoid any question as to the issue of membership, a
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further amendment was made by leave of court admitting
that at the date of the alleged injury the plaintiff was a
member in good standing in the defendant association.
The reply was a general denial, with the further allega-
tion that after receiving the notice and claim of the plain-
tiff the executive board of defendant duly met, and the
plaintiff’s notice and claim of accident came before it
for consideration of allowance or rejection, and the same
was rejected by a unanimous vote of said board; that
defendant denies that plaintiff was injured by an acci-
dent, and that defendant is estopped to claim and has
waived the provisions of the by-laws and constitution as
to notice.

The proof showed that up to the time that Tomson
started upon the drive mentioned, he had been a stout,
healthy man. He was 54 years of age and testifies he
had never had a doctor in his life that he remembered of;
that the road at one point had been frozen and thawed,
had been cut up by the wheels of wagons while soft, and
had frozen again while in this rough condition; that
. when they reached this rough ground, the horses were on
a dead run and about to get away from the driver. He
further testifies that in going over the rough ground he
was thrown backward and forward, from one side to
the other, and while going over it, it felt to him as if
some one had turned a mirror in his eyes and he could
hardly see any thing the balance of the afternoon; that
it was just a perfect glitter all that afternoon and clear
up to the next day and that he was prostrated and nerv-
ous; that when they reached Prague, the first town after
going over the rough ground, he was feeling dizzy and
that he had a colored sensation in front of his eyes and
could scarcely sec, and that he had the same restless feel-
ing and snappy feeling in front of his eyes all the time
until after his return home a day or two afterwards.

The testimony further shows that at his home he was
stooping over to take something out of the lower drawer
of a chiffonier, when he became dizzy and faint and had
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an apoplectic stroke which disahlad him entirely for a
year. The drive took place on the 18th of February, and
the second attack upon February 22. Upon April 8 a
letter was written to Arthur L. Sheetz, the secretary of
the association, by Hays Tomson, Jr., the son of defend-
ant in error, the following portion of which is in evidence:
“Dear Sir,—My Father who is a member of the W. T. A.
A. has been very sick for the last six weeks and I write to
ask if he is eligible for insurance. He made a drive from
Weston to Prague, a distance of about forty miles, with
the snow on the ground, behind a pair of bronchos on
Monday or Tuesday. From that time on his eves kept
continually blurring and he felt sick until Saturday even-
ing when he lost control of his arms and legs. * * *
Hoping to hear from you, I remain, Hays Tomson, Jr.”

On April 9 the association replied to this letter as fol-
lows: “Mr. Hays Towmson, Jr., 431 South 12th St., Lin-
coln, Nebraska. Dear Sir: Your letter without date with
reference to your father’s illness is at hand. In reply
will state that you do not mention any accident which.
your father had, and the association pays only where the
disability is caused by ~accidental injuries. The clause
requiring notice to be given within 15 days after the ac-
cident applies in all cases where it is possible to give such
notice. However, since there seems to have been no ac-
cident in this case this question would not be of impor-
tance, however, as above stated the association does not
pay indemnity for disability except such disability as may
have been caused by reason of accidental injuries. Yours
truly, Arthur L. Sheetz, Secy.”

On April 22 Mrs. Tomson wrote the association as
follows: “Lincoln, April 22, 1902. Mr. Arthur L.
Sheetz, Omaha, Nebr., Dear Sir: Yhen my hnsband
Hays B. Tomson, left Malmo, February 18, he was
perfectly well. Tle made a drive over very rough
frozen roads of 25 or 30 miles. The driver made rapid
time and the jarring was violent and severe. It is his
belief that this ‘shaking up’ caused the hemorrhage
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which resulted in the complete disability following and
which still continues. He has been unable to send you
notice because his physician, Dr. Mitchell, has required
as nearly complete mental and physical quiet as possible.
Very sincerely, Isabelle Tomson, 431 South 12th St.”
On May 6 the association made the following reply:
“May 6th, 1902. Mrs. Tomson, 431 South 12th St., Lin-
coln, Neb. Dear Madam: Your letter of April 224 has
been referred to our executive board and I am instructed
to advise you that as Mr. Tomson met with no accident
which caused his recent disability he is not entitled to
any benefits from the association. Your letter does not
say that any accident happened unless the fact that Mr.
Tomson rode over a rough and frozen road could be
classed as an accident. If it is insisted that this is an
accident we will be obliged to also rely upon failure to
give the required notice of the accident within 15 days.
We believe.that by no fair construction of our by-laws
could Mr. Tomson’s disability be held to be the result of
any accidental injuries. While we sympathize with you
and Mr. Tomson in this misfortune we regret that the
disability is not such as is contemplated by our constitu-
tion and by-laws. Yours truly, Arthur L. Sheetz, Sec’y.”
The records of the executive board show, under date of
April 26, “It was moved and seconded that the claim of
H. B. Tomson, Lincoln, Nebraska, be rejected. The mo-
tion was carried by unanimous vote.” The constitution
and by-laws of the association provide that no claim for
injuries received shall be valid unless written notice of
said accident shall have been reccived at the office of the
association within 15 days from the happening thereof. -
It will be seen that no notice of any accident was given
to the association within 15 days as is required by these
provisions. It may further be noted that nothing is al-
leged in the petition or reply which sets forth any reason
or excuse why notice was not given within the 15 days.
No attack is made by defendant in error in the pleadings
upon the reasonableness of this requirement, but it is
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claimed that by its actions the association waived the
limit of time, and also waived any further or more spe-
cific proofs and notice of loss than those contained in the
letters hereinbefore set forth.

The defendant in error relies upon the doctrine laid
down in Omaha Fire Ins. Co. v. Dicrks, 43 Neb. 473, and
subsequent cases following and adopting the rule that,
where the insurer denies all liability for the loss and re-
fuses to pay the same upon grounds other than the failure
of the insured to give notice of the loss, such denial and
refusal avoid the necessity of such notice. The reason
given for this rule, however, is that since the insurer
denies that the policy was in force at the time of the
loss, a defense which is based upon the conditions of the
policy, such as that proofs of loss were not furnished, is
utterly inconsistent with another defense which asserts
that no policy was in force at that time. Plainly, the
insurer can take no advantage of the provisions of a con-
tract which he claims does not exist. The cases follow-
ing the Dierks case rest upon this principle of the de-
fenses being inconsistent, because in each case the in-
surance company claimed that the policy was not in force
at the time of the loss. TIn the instant case no claim is
made that the certificate was not in force at the time of
the loss. Defendant in error argues that the pleadings,
up to the time of the amendment in open court, denied
that Tomson was a member of the association, but we do
not thus regard them and think that that issue was not
raised. The allegations of the answer, taken as a whole,
do not deny membership. The question then arises
whether a defense that no notice was given within the
time limited and a defense that no accident ever happened
are inconsistent with cach other. We think they are not.
Under section 100 of the code, the defendant may set forth
in his answer as many grounds of defense as he may have.
In Home Fire Ins. Co. v. Decker, 55 Neb. 346, which was
an action against a fire insurance company upon a policy,
the petition admitted that proofs of loss had not been
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furnished, but alleged that the condition in relation
thereto had been waived. The first paragraph of the an-
swer denied generally the allegation of the petition, the
second alleged that the plaintiff had not complied with
the conditions of the policy as to notice and proofs of
loss; the third, that proofs of loss were not furnished
within the time limited in the contract; and fourth, that
the plaintiff caused the building to be burned. This
court said (SULLIVAN, J.):

“We entirely agree with counsel that the several grounds
of defense stated in the answer were not inconsistent.
The proof of one would have no tendency whatever to dis-
prove either of the others. A defendant may, under our
system of pleading, allege as many grounds of defense as
he may have, subject only to the condition, implied from
the requirement in regard to verification, that such de-
fenses shall not be so repugnant that if one be true the
other must be false. Blodgett v. McMurtry, 39 Neb. 210;
Citizens’ Bank v. Closson, 29 Ohio St. 78; Pavey v. Pavey,
30 Ohio St. 600; Nelson v. Brodhack, 44 Mo. 596; Mc-
Adow v. Ross, 53 Mo. 199.”

A defense of failure to give mnotice within the time
limited, and a defense that no accident occurred, are not
inconsistent with each other. The proof of one would in
nowise affect the proof of the other. They may both be
true or only one of them may be true. The facts in this
case therefore do not fall within the rule established in
the Dierks case, supra. When an insurer, before the time
for giving notice expires, absolutely denies liability upon
a policy, there is reason for the rule that a dJenial of all
liability on the policy waives the giving of notice. The
law does not require a vain thing; hence, where the in-
surer knows of the loss and denies all liability before the
time of giving notice expires, the giving of notice or of
proofs of loss would be useless. This rule, however, cannot
apply where nothing has been done by the insured to ren-
der the giving of notice a useless action before the time
has expired in which notice is required to be given.
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While the petition alleges the giving of notice to the
defendant through its vice-president within 15 days’ limit,
no proof of this was introduced at the trial. The only
notice of any kind received by the company therefore was
the two letters hereinbefore set forth. The answer denies
the receipt of notice. The reply denies generally the al-
legations of the answer, and sets forth facts by which it
is alleged the defendant “did waive and forego all the
provisions of the policy, by-laws and constitution in re-
spect to notice and is estopped to claim any advantage
therefrom.”

Under the rule laid down in Dwelling House Ins. Co. v.
Brewster, 43 Neb. 528, that any allegation of the answer
to which the reply pleaded a waiver and estoppel, or mat-
ter to avoid its effect, must be treated as admitted, we
think that the pleadings in effect admit the failure to
give notice within the time specified and rely upon a
waiver or estoppel. As before noted, the pleader does
not allege or rely upon the inability of Tomson arising
from his injuries to give the required notice; and hence
the principles laid down in Woodmen Accident Ass'n v.
Pratt, 62 Neb. 673, are not applicable. The question
presented is not whether the circumstances excuse the
giving of notice within the time, but whether, when no
notice actually was given within the time, and no excuse
is pleaded, the excuse can be considered as being within
the issues. In the Pratt case, supra, the court say:

“We are also cited to the case of Heyiood v. Maine
Mutual Accident Ass’n, 85 Me. 289, 27 Atl. 154, in sup-
port of the contention of the defendant. In that case the
question arose on demurrer to the petition, which dis-
closed that notice was required by the terms of the policy
sued on, and that none had, according to the pleading,
been given, nor was any excuse or reason pleaded for not
giving the notice. It being, for the purpose of the ques-
tion decided, admitted that no notice had been given and
no excuse existed for failure to give the notice, the ques-
tion could not well be decided otherwise.”
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Since the pleadings, as we construe them, admit that no
notice was given, and rely upon a waiver or estoppel by the
insurer, the question of excuse or of whether notice was
given within a reasonable time is entirely eliminated, and
the bare question left for consideration, whether by its ac-
tions, the insurer waived the provisions as to notice.

The first letter to the association, which was written by
the son, stated, in substance, that his father had been
sick for six weeks; that he drove 40 miles with snow on
the ground, that from that time his eyves kept blurring
and he felt sick, until Saturday night, when he lost con-
trol of his arms and legs. The association replied to this
letter, in substance stating that the writer mentioned no
accident. That the 15-day provision applied in all cases
where it was possible to give notice; that the association
did not pay except for the result of accident. TFrom these
letters it is apparent that no notice of accident was given
to the association thereby, and that it did not consider or
accept the letter as a notice. Further, it expressly stated
that the 15-day notice applied in all cases where possible
to give it, thus indicating an intention to insist upon the
rule. The second letter, written April 22, evidently scek-
ing to set forth in detail the accident claimed, stated the
facts and gave a reason and excuse why notice was not
given. On April 26 the executive board met, the two let-
ters were evidently treated as a claim for indemnity and
the record of the proceedings shows that the claim of
Hays B. Tomson was rejected. No reason is assigned
for the rejection upon the records, but the letter of May
6 from the secretary to Mrs. Tomson expressly puts the
rejection upon the ground that Tomson had met with no
aceident and that the association also relied upon failure
to give notice. A claim envelope was introduced in evi-
dence which showed an indorsement, “Claim of H. B.
Tomson,” and “Claim filed April 9, and in pencil in the
handwriting, apparently, of the secretary, “No Accident.”
“Rejected.” These are all the facts in evidence as to the
giving of notice and the alleged waiver. We can see no
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waiver here. The association from the first insisted upon
nwwlice, and after the second letter was written, which
was the first which set forth an extrancons or violent
cause for the injury, it disclaimed liability both on ac-
count of the fact that there was no accident and further
because of lack of notice. We can see no inconsistency in
this conduct. It is not a case where the insurer claimed
a forfeiture and at the same time acted as if the policy
were valid. No question of forfeiture is presented. It
treated the certificate as valid, but insisted that nothing
had occurred which set its provisions as to indemnity in
motion. This is the position it has taken from first to
last, both before and after this action was begun. Neither
forfeitures nor estoppels are favored in law, so no pre-
sumptions are to be indulged in in order to aid either
insurer or insured as this case is presented to us. Under
these facts neither waiver nor estoppel has been shown
as to the provisions of the constitution in regard to no-
tice, and the association has a right to rely upon the
terms of the contract.

As has been stated, as the pleadings now stand we can-
not consider whether the 15-day requirement is reasonable,
nor whether the circumstances offered good and reason-
able excuse for the failure to give the notice. The ques-
tions presented are not the same as in Woodmen Accident
Ass’n v. Pratt, supra, and with the rules there enunciated
we are content. The trial court instructed the jury that the
defendant waived all that part of the policy with respect
to formal and technical notice of an accident within 15
days, and that that question should not be considered,
which was duly excepted to by defendant. In the view
we take of this matter this instruction was prejudicially
erroneous.

2. The plaintiff in error claims it was entitled to judg-
ment under the pleadings. This claim is based upon the
contention that the reply admitted paragraph 5¢ of the
answer, which charged that Tomson’s injury was oc-
casioned by disease and that the association was not liable
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on account of the same. In this connection a serious con-
troversy arose between counsel as to whether an inter-
lineation in the reply in fact made this admission. This
matter was decided in this court upon a motion to strike
a part of the transcript, and since the effect of the ruling
upon the motion was to leave the reply denying this al-
legation, this contention is not well taken.

3. Considerable controversy has arisen in this case by
reason of the somewhat confused manner in which amend-
ments to the pleadings were made while the cause was
pending in the distriet court. Oral charges in open court,
affidavits and counter-affidavits have been made with ref-
erence to the time when certain interlineations and cras-
ures were made. While these facts are not material to a
decision of the case, we believe it advisable at this time to
criticise this method of making amendments. In this
day and age, when the stenographer and typewriter are
adjuncts of almost every lawyer’s office, there is no ex-
cuse for pleadings being interlined and crased, having
slips attached to them, or any other like mutilation being
made. It often happens that in the hurry of a trial an
amendment may be permitted to be made by interlinea-
ation, but beforc the case is finally submitted the parties
should be required, if it is possible to do so, to file ¢lear
copies of the papers thus amended. In this way much
dispute, ill feeling, charges and counter-charges might
be dispensed with. The practice of amending pleadings
by interlineation or erasure is not to be commended, and
should not be favored.

We recommend that the judgment be reversed and the
cause remanded.

OrpuaaM, C., concurs.
AMES, C., concurs only in the result.

By the Court: Ifor the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded.

REVERSED.
46
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The following opinivn on rehearing was filed May 17,
1905. Judgment of rcversal vacated. Judgment of dis-
trict court affirmed:

1. Pleading: PerrrioN: REPLY. A plaintiff may, subject to liability to
attack by motion or demurrer, plead in his petition matter in
avoidance of an anticipated defense, and may supplement the same
ir his reply by allegations not inconsistent therewith.

: CONSTRUCTION AFTER JUDGMENT, Pleadings after verdict and

2.
judgment will, if not previously attacked, be liberally construed
for the purpose of upholding the result reached by the court
and jury.

3. : Warver. If an insurance company, sued for an alleged loss,

denies the loss, it waives proof of notice of the same.

4. Action on Insurance Policy: Nortice. If an insurance company has
actual knowledge of a loss, within the time stipulated in the
policy for the giving of formal notice thereof, such notice is
dispensed with.

Axes, C.

This case was formely before this court and decided by
an opinion published, ante, p. 661. On the former oec-
casion the cause was submitted on briefs without oral
argument, but the facts are set forth at length in the
opinion and need not to be here repeated. A rehearing
was granted, and oral arguments thercon have been had,
solely upon the subject of the construction of the plead-
ings, to which subject the present discussion will for the
most part be confined.

At the time of the former decision we were united in
opinion that if by the pleadings themsclves or by the
admissions of fact contained therein, the defendant, plain-
tiff in error, had waived formal notice of the accident, to
obtain indemnity for which the action was brought, the
judgment of the district court ought to bhe affirmed. The
petition anticipates that failure to give such notice might,
and perhaps would, be relied upon as a defense to the
action, and pleads as an excuse thercfor total mental and
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physical disability as a comsequence of and immediately
following the accident continuously for a term extending
beyond the period within which the notice was by the con-
tract required to be given. But it further alleges that
within that period a vice-president of the defendant called
upon the plaintiff at his home where the latter was suffer-
ering from the disability complained of, “and plaintift
notified said vice-president of said company, and said
company of said accident.” It is insisted by the defend-
ant that this latter allegation is inconsistent with and in
effect a retraction of the former, but we think that such
would be ‘a too literal and technical construction. No
attack was made upon the petition by motion or other-
wise, and it is the scttled rule of this court, sanctioned
by decisions so numerous that citation of them is not
requisite, that after a verdict and judgment, pleadings
will be liberally construed for the purpose of upholding
the result reached by the court and jury. It is obvious
to our minds that what the pleader had in view and in- °
tended to allege was that the defendant, by the visit of
one of its managing officers within a week after the hap-
pening of the accident, and by what the latter learned
upon such visit by his observation of and conversation
with the plaintiff, became aware and charged with notice
and knowledge of the occurrence. It was in substantia-
tion of the allegation as so interpreted that evidence was
offered by the plaintiff and admitted on the trial, and we
think that it is too late, after verdict, to object that such
is not its true meaning. The above mentioned allegation
in the preceding paragraph of the petition is in the fol-
lowing language: :

That the accident “caused a hemorrhage of the brain,
causing complete disability of the plaintiff, and from the
effects thereof plaintiff became totally disabled, mentally
»nd physically, helpless and nearly blind; was confined
to his bed for nearly six months, and wholly unable to
work, travel, or perform his business, or to personally
visit or notify said company at Omaha, Nebraska.”
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We think these two allegations, the ome foliowing im-
mediately after the other, ought, at any rate after verdict,
to be considered and construed together, and to be lield
to charge, in effect, that the plaintiff was disabled by the
accident from giving formal notice within the 15 davs
stipulated in the contract, but that within that time the
defendant became fully aware of it by means of the visit
of its vice-president.

The petition further alleges that after the visit of the
vice-president, and on an unspecified day in March, the
plaintiff notified the company of the accident and de-
manded indemnity therefor, but that in response “to said
several notices” the defendant “denied that it was liable
therefor and claimed that the plaintiff was not injured
by accident at all, and thereby waived and did forego all
that certain portion” of the contract, “in respect to formal
and technical notice and of any notice at all of said
accident and is now concluded and estopped to claim any
benefit or advantage thercof as to notice of any kind in
these premises.” The cvidence shows that the pleader
was mistaken as to the date of this latter mentioned no-
tice, and that the notice referred to was the letter of the
son of the insured written to the secretary of the associa-
tion under date of April 8, 1902, long after the expiration
of the 15-day limit. There was therefore no intentional
repugnancy between this last allegation and either of the
preceding. There was no motion to make more definite
and certain, and it 'is evident that both parties inter-
preted the allegation as a sufficient designation of the
letter disclosed in the proofs. The reply of the secretary
of the association to this letter fully sustains the petition.
It explicitly denies that the insured had been injured by
accident, and while calling attention to the requircment
of notice within 15 days, remarks that beecause of the ab-
sence of accident, that feature “would not be of impor-
tance.”

The answer admits that the plaintiff was suffering from
the malady described in the petition, but alleges that the
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same was due to disease, and not to accident, and alleges
“that plaintiff has at no time given notice of any accident
or accidental injury as required by said constitution and
by-laws and by the contract between plaintiff and de-
fendant.” The reply avers that on or about the 26th day
of April, 1902, the defendant, by a formal vote of its
board of directors, “denicd that plaintiff was injured by
an accident; denied that defendant was liable to plaintiff
for or on account of accident, well knowing of plaintift’s
claim and of plaintiff’s notice of same to defendant, and
the defendant did thereby waive and forego all provisions
of the by-laws and stipulations of the contract with refer-
ence to notice,” and “is now estopped to claim any bene-
fit or advantage thereof as to notice of any kind in the
premises.” .
Upon mature consideration, after Iistening to oral
argument, we are convinced that there is no necessary
repugnancy between the reply and the matter above
quoted from the petition. If it is true, as said in the
former opinion, that there is no inconsistency between
a denial of notice and a denial of the existence of anything
of which notice could have been given, it is equally true
that there is no serious conflict between an allegation
that notice was waived and an allegation that there were
circumstances within the knowledge of the parties which
rendered a notice not requisite. The petition admitted
in effect that a formal written notice, such as was con-
templated and in most cases required by the contract, had
not been given within the time specified therein, but it
pleaded two excuses for the failure, or, at least, one ex-
cuse and one circumstance which rendered the formal
notice not indispensable, to wit: TI'irst, that the plaintiff
was disabled from giving the notice by the nature, gravity
and duration of his injury, and second, that within the
time limited by the contract for giving the notice, the
defendant, through the visit and conversations of one of
its managing officers, had an acquaintance with the pre-
cise facts, knowledge of which the notice, when given,
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was designed to impart. Now, if these allerationg are
true, they are in no degree inconsistent with the claim
that when some months later the plaintiff made a demand
upon the association for indemnmity, the latter regarded
the question of notice, as its secretary had previously ex-
pressed it, as “not to be of importance,” because, “as
above stated, the association does not pay indemnity for
disability except such disability as may have been caused
by reason of accidental injuries,” and “there scems to
have been no accident in this case.” Whether the reply
strengthened in any degree the case made by the petition,
may be doubted. The transactions of the 26th of April
pleaded by it, and established by the evidence, would have
been more accurately described as treating a formal no-
tice as already waived than as constituting in themselves
a waiver of one, and it is not unlikely that they wmight
have been proved as an admission to that effect without
having been especially pleaded; but however that may
be, neither the pleading nor the proof of them was in-
consistent with the allegations of the petition. It was
held by this court in German Ins. Co. v. Shader, 68 Neb.
1, that it is competent for the plaintiff to anticipate a
defense and plead waiver (or matter of avoidance) in his
petition. This the plaintiff did, and the allegations of
the reply, which the former opinion regards as an ad-
mission that no notice was given, now appear to us to
be merely supplemental to and corroborative of the peti-
tion. If this view is correct, the decixion in Diwelling
Housc Ins. Co. v. Brewster, 43 Neb. 528, cited in the
former opinion, is not in point. German Ins. Co. v,
Shadcr, supra, is authority for holding that a petition and
reply, in so far as they treat of the sanic matter, are to be

construed together, and under the liberal rule above ad-
verted to they will not be treated as in conflict with each

other unless necessarily so. It does not appear that there
is any necessary inconsistency in the instance under dis-
cussion.

The facts stated in the former opinion, and established
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by practically undisputed evidence, are, we think, con-
clusive to the following effect: That within a week after
the plaintiff reccived his injury he was visited by one of
the managing officers of the defendant, and that through
the latter the defendant then acquired a knowledge of
the nature of the plaintiff’s disability and the circum-
stances of its cause, or at least origin; that within about
six weeks afterwards a son of the plaintiff called the mat-
ter to the attention of the defendant’s secretary, by the
letter of April 8, and was promptly rebuffed by the latter
by an emphatic denial and repudiation of the claim that
the plaintiff’s disability was due to accident; and that
such denial was treated as the sole ground for the rejec-
tion of the claim by the formal action of the loard of
directors on the 26th of the.same month. The answer
admits that “plaintiff was totally disabled and unable to
perform any part of the duties pertaining to his usual oec-
cupation for a period of one year, beginning on the 22d
day of Ifebruary, 1902,” the second day following the
accident. Furthermore, the answer, after having affirm-
atively alleged that the defendant is excused from pay-
ment by section 6, article 8 of its constitution and bhy-laws,
because the disability complained of was due to discase,
concludes with the following: “Further answering said
petition the defendant denies each and every allegation
therein contained not hereinbefore specifically admitted,”
and the one important allegation of the petition not spe-
cifically or otherwise admitted is, that the disability of
the plaintiff was due to accident, so that fact is pnt
distinctly in issue.

We conclude, therefore, that the case falls clearly within
both of the main principles adopted by this court in
Omaha Fire Ins. Co. v. Dierks, 43 Neb. 473: First, that
formal notice of loss was immaterial, because the com-
pany had actual notice through the presence of its agents
at the fire, and acted thereon, though refusing to make
payment for that reason; and, second, because the com-
pany by its pleading denied liability on the ground that
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the property destroyed was incumbered by mortgage at
the time of ihe fire. It can, of course, make no difference
with the application of this latter rule whether the
issue of nonliability is raised by special allegation or by
general denial, or whether the absence of liability is con-
tended to be due to forfeiture, as in the case cited, or to
the nonoccurrence of the accident out of which it is al-
leged to have arisen, as in this case. In either case the
plaintiff would be driven to the expense and labor of the
trial of an issue that would be wholly immaterial in the
absence of liability for want of notice. In short, if this
court adheres to the opinion in Omaha Fire Ins. Co. v.
Dierks, supra, the judgment in this case must be affirmed
as in harmony therewith; but if that decision is over-
ruled, there must still be an affirmance, because, by the
opposite rule for the construction of pleadings, the reply
is not inconsistent with the petition, and the undisputed
evidence establishes the fact that the defendant repudiated
the claim on the ground that there had been no accident.

We are satisfied with the opinion in the case cited, and
recommend that it be adhered to and that the former de-
cision of this court in this case be vacated and set aside,
and the judgment of the district court affirmed.

OrpuanM, C., concurs.

By the Court: For the reason stated in the foregoing
opinion, it is ordered that the former decision of this

court be vacated and set aside, and the judgment of the
district court
AFFIRMED.

The following opinion on second motion for rehearing
was filed October 19, 1905. Rehearing denied :

Per CuriaM: The third paragraph of the syllabus ap-
pears to be an inaccurate statement of the law. If the in-
surance company has no notice, express or implied, of any
claim of loss until suit is begun therefor, it may un-
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doubtedly answer, both that there was in fact no loss, and
that the claimants never gave any notice of the -alleged
loss pursuant to the terms of the policy. The syllabus is
modified accordingly.

The conclusion reached, however, appears to be justi-
fied on the grounds fully stated in the opinion, and the
motion for rehearing is

OVERRULED.

JAMES J. SKow V. JosEpH L. LOCKE.
FiLep NovEMBER 16,1904. No. 13,625.

Chattel Mortgage: SaLE: CONVERSION. A mortgagee, after due notice,
may sell a sufficient amount of the mortgaged property to satisfy
the mortgage debt; but if he sell more than sufficient to satisfy
the same and costs mecessarily incurred, he will be liable for
conversion of such excess. Omaha Auction & Storage Co. v.
Rogers, 35 Neb. 61, followed.

ERROR to the district court for Gage county: JOHN S.
STULL, JUDGE. Affirmed.

Sackett & Spafford and E. O. Kretsinger, for plaintiff
in error.

J. E. Cobbey, conira.

LEeTTON, C.

This was an action of conversion brought in the dis-
trict court for Gage county by Joseph L. Locke, defendant
in error, as plaintiff, against James J. Skow, plaintiff in
error, as defendant. The petition, in substance, alleged
that on and prior to the 19th day of March, 1900, the
plaintiff was the owner of certain personal property in
the petition described; that the property was reasonably
worth $1,500; that on or about the 19th day of March,
1900, the defendant, James J. Skow, unlawfully took and



682 NEBRASKA REPORTS. [VoL. 72

Skow v. Locke,

illegally and wrongfully converted the same to his own
nge, to plaintiff’s injury und damages in the sum of $1,500,
wherefore plaintiff prays judgment, etc. The defendant
answered, pleading a prior adjudication in the district
court for Gage county between the same parties for the
same property, whereby the ownership and right of pos-
session of the same property was finally adjudicated in
favor of the defendant James J. Skow ; that the judgment
in said case is res adjudicata, and the plaintiff is estopped
from bringing this action. He further denied generally
every allegation in the plaintiff’s petition. The reply was
a general denial and a special denial of a former adjudica-
tion, coupled with a demurrer to the answer, Upon the
issues thus made up, the cause was tried to a jury, and
verdict and judgment rendered against the defendant
therein, James J. Skow.

The evidence shows the following facts: That on the
1st day of June, 1898, Locke executed and delivered to
Skow a chattel mortgage upon the property described in
the petition to secure an indebtedness of $1,132. On the
19th day of March, 1900, claiming a default in the condi-
tions of the mortgage, Skow began an action in replevin
in the county court of Gage county to obtain possession
of a large part of the goods and chattels described therein.
This case was tried in the county court, and afterwards
appealed to the district court; the trial in that court re-
sulting in a verdict which found that the right of pos-
session of the property in controversy was in Skow at the
beginning of the action, and found the value of his special
ownership of the property at that time to be $36.95, and
his damages for the detention of the property to be one
cent. No motion for a new trial having been filed, a
judgment was entered upon this verdict,. No proceedings
in error were brought and the judgment is final. A few
days after this judgment was rendered, this action was
commenced. The defendant contends that conversion was
not the proper form of action, and that the action should
have been for an accounting; that the right of possession
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was in him at the time the action was begun and had been
so adjudicated, and that the court erred in its instrue-
tions to the jury and in the admission of evidence.

1. The court instruected the jury at the request of the
plaintiff below as follows: “7. The jury are instructed
that the verdict and judgment in the replevin case offered
in evidence do not constitute a bar to this action,” to
which exception was taken; and refused to instruct the
jury at the request of the defendant Skow, that if they
found that the right to the possession of the property in
controversy was adjudicated and found to be in the de-
fendant Skow by the former judgment of the court, then
they should find for the defendant upon the items which
were in controversy in both cases, to which refusal the
defendant excepted. The court, however, further in-
structed the jury at the plaintiff’s request as follows:
“5. The court instructs the jury that in this case both
parties are bound by the verdict and judgment rendered
in the replevin suit testified about, and by the amount
found to be due upon the chattel mortgage from Locke to
Skow, to wit, $36.95, and one cent damages. And if the
jury believe from the evidence that said defendant Skow
took and sold under his said chattel mortgage property
more than sufficient to pay the said amount of $36.95 and
one cent damages so due him, together with the reasonable
expenses of taking and selling enough property to satisfy
his said claim and such expenses, if any such expenses
have been proved, then the jury will, from the evidence
before them, find the reasonable value of all the property
taken under said chattel mortgage at the time taken, and
from such amount deduct the said amount of $36.95 and
one cent damages and the amount of such reasonable
expenses as above defined, if any such are proved, and find
the balance with interest thereon from the date of such
sale at the rate of seven per cent. up to the first day of
the present term of this court, on September 14, 1903, as
the amount due to Locke from defendant Skow upon the
property included in said mortgage. And your verdict
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will be for said amount together with any other amount
yon mayw find to be due undér these instructions and the
evidence.” Defendant excepted to the giving of this in-
struction. From the statement of facts recited, it will
be seen that at the time alleged in the petition as that
upon which the conversion took place, to wit, on or
about the 19th day of March, 1900, the plaintiff in error,
Skow, was entitled to the possession of the property, and
that this right of possession was conclusively established
in him by the verdict and judgment of the court. The
evidence shows, however, that the value of his special
ownership was $36.95, and that he had in his possession
property to the value of several hundreds of dollars le-
longing to the defendant in error.

In Omaha Auction & Storage Co. v. Rogers, 35 Neb.,
61, this court held as follows: “A mortgagee, after due
notice, may sell a sufficient amount of the mortgaged
property to satisfy the mortgage debt; but if he sell more
than sufficient to satisfy the same and costs necessarily
incurred, he will be liable for conversion of such excess.”
Citing Charter v. Stevens, 3 Den. (N. Y.) 33.

The New York case was an action of trover for a horse
which the defendant took from the plaintiff’s possession
under a chattel mortgage. The morigage had not been
fully paid when the property was taken. After the de-
fendant had taken the property, he sold it at auction
under the mortgage in several parcels, the horse in ques-
tion being the last which was sold, and it appeared that
before the sale of the horse enough had been raised by
the prior sale to pay the balance due on the mortgage
with interest and expenses. Defendant insisted that the
defendant’s title to the property had become absolute at
law on account of the nonpayment of the mortgage debt.
The trial judge charged the jury that, although the taking
of the property was lawful, yet, since at the time of the
sale of the horse enough had been realized to satisfy the
debt and expenses, such sale was a conversion of the
horse; and the supreme court affirmed the case,
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It did not appear at the trial of the instant case what
particular items of property were first sold by the defend-
ant, or that the provisions of the statute providing for
the foreclosure by sale of property covered by chattel
mortgages had been complied with. If the evidence had
disclosed that the foreclosure proceedings had been had
in all respects as provided by law, and if the identity of
the property which had been sold before the amount
necessary to pay the debt, interest and expenses had been
realized had been shown, the instruction complained of
would have been erroneous, since it was only the property
remaining that defendant could have converted; but when
such facts are not shown, then the rule laid down in the
instruction is correct, and the defendant will be held to
have received market value for the property he sold and
applicd in payment of the mortgage debt and will only
be allowed to deduct the amount of his debt, interest and
costs of sale from the market value of the entire property.
When the defendant had sold enough property to pay the
balance of $36.95, with interest, and the reasonable ex-
penses of the sale, he had no further right or title to the
plaintiff’s property, and became a trespasser at once. It
was his duty to return the unsold property to the true
owner. An appropriation of it to his own use thereafter
was a conversion for which an action will lie.

~2. As to the former adjudication, it was immaterial in
the case, except to settle that the defendant had the right
of possession of the property until his special interest in
the property, which was ascertained to be $36.95, was
paid. The status of the parties with reference to the
right of possession of the property was just the same as
if no adjudication had been had and there was still $36.95
unpaid upon the mortgage debt. The defendant had the
right to the possession of the property until the debt was
paid and no longer, and this was in effect what was ad-
judged in the replevin case.

3. We have examined the other assignments of error
and find no error prejudicial to the defendant,
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We recommend that the judgment of the district court
be aftirmed.

AMES and OLbDHAM, CC., concur.
By-the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

H. K. SMITH V. JAMES G. CORRIGAN.
Frep NoveMmper 16,1904. No. 13,630.

Pleadings and evidence examined, and held that instruction complained
of was not erroneous.

ERror to the district court for Buffalo county : CHARLES
L. GUTTERSON, JUDGE. Affirmed.

Hamer & Hamer, for plaintiff in error.
H. M. Sinclair, contra.

LerToN, C.

This action was brought by the plaintiff in error to
recover the value of two horses which he alleges the de-
fendant, Corrigan, together with one J. H. Glazier, took
in the fall of 1894 to winter in Cherry county, Nebraska;
that afterwards the defendant purchased all of Glazier's
interest in the business, and in May, 1895, Corrigan re-
turned to him one of his horses, but that he told plaintiff
that, while on the way down from Cherry county with a
number of horses, the other two belonging to plaintiff
had broken away from the bunch, and that as soon as he
disposed of the other horses he would go back and get
these. That defendant did not try to get the horses, but
allowed them to become lost. He asks judgment for their
value. The answer was a general denial. A verdict and
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judgment in favor of defendant were rendered, and the
plaintiff prosecutes error to this court.

The only ground of complaint alleged in the plaintiff’s
brief is that the trial court’s theory of the case was wrong,
and that the issues presented to the jury were not in the
case. He argues that the plaintiff’s right to recover was
based upon the failure of Corrigan to perform the promise
to go up to Cherry county and get the two horses which
had strayed, and that, consequently, the third instruction
given by the court which recited, in substance, the allega-
tions of the petition, and instructed the jury that, if the
plaintiff had established all of these facts by a preponder-
ance of the evidence, then he was entitled to recover the
reasonable value of the horses, but, on the contrary, if he
has not so established such facts they should find for de-
fendant, was erroneous, because not properly stating the
issue.

The evidence showed that Glazier and Corrigan, ‘in
company with each other, took a number of their own
horses and horses belonging to others from the neighbor-
hood in which they lived in Buffalo county to Cherry
county to winter, feed being scarce in the locality in
which they lived. The plaintiff asserts that in this enter-
prise Glazier and Corrigan were jointly interested, and
that his contract was made with them jointly. On the
other hand, both Corrigan and Glazier testify that, while
they took the horses to Cherry county together and kept
them in the same herd upon the range and fed them to-
gether, still, that each bunch of horses was branded in a
different manner, that each individual hired men to take
care of his own part of the stock, and that there was no
partnership or joint interest between them; that the con-
tracts each had made with parties in Buffalo county to
winter stock were made upon their individual account,
and not made in partnership. This evidence was cor-
roborated by other witnesses. Upon this testimony the
jury found for the defendant, and it is not claimed that
the evidence is not sufficient to sustain the verdict.
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Whatever the intention of the pleader may have been,
ilie record clearly shows that the case was tried upon the
theory that the allegations of the petition, that the con-
tract was made jointly with Corrigan and Glazier, that
Corrigan afterwards purchased Glazier’s intcrest in the
contract, and that Corrigan negligently allowed the horses
to stray and become lost, were the material facts required
to be proved by the plaintiff in order to recover. If, as is
now stated, the intention of the pleader was to base the
right to recover upon the failure to perform the promise
to go up to Cherry county and get the horses, it is suffi-
cient to say that upon this allegation alone no recovery
could be had; such a promise made without consideration
by a party upon whom rested no duty or obligation to per-
form the same being a mere nudum pactum. However, it
is evident from the pleadings, from the proceedings of
counsel in the introduction of testimony and in their ob-
jections to the same, from the rulings of the court, and
from its instructions to the jury that the case was ac-
tually tried by all parties upon the theory that the issue
was whether Corrigan and Glazier were joint contractors,
as set forth in the petition. This being the fact, no error
was made in the instruction complained of, and the case
was properly submitted to the jury. We find no error in
the record, and recommend that the judgment of the dis-
trict court be affirmed.

By the Court: For the recasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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Crry OF BEATRICE V. WILLIAM W. WRIGHT, COUNTY
TREASURER, HT AL.

FiLep DecEmMBER 7, 1904. No. 13,529,

1. Statute: VarmiTy. The constitutional validity of an act of the leg-
islature is to be tested and determined, not by what has been
or possibly may be done under it, but by what the law authorizes
to be done under and by virtue of its provisions.

2. Tax Sale: Norice. No notice is required to be given of a sale of
real estate for taxes delinquent for a period of over five years,
which is to be sold under the provisions of chapter 76, laws of
1903.

The fact that no notice of sale is required other
than that contained in the act itself does not render it void as
taking property without due process of law.

4. Tax Sale: Notice. The notice given and required under the pro-
provisions of the general revenue act, section 193 et seq., article
I, chapter 77, Compiled Statutes, 1903 (Annotated Statutes,
10592), for the sale of real estate for delinquent taxes is not a
notice of a sale under the special provisions of said chapter 76,
laws of 1903.

5. Lien of Taxes. Taxes and special assessments levied on real estate
under the general revenue laws of this state create no personal
liability against the owner for the payment of which a judgment
in personam can be obtained. 1t is the property alone which is
assessed that can be resorted to and taken in satisfaction of the
taxes levied against the same.

: RELEASE. A release or discharge of the lien of taxes or any
portion thereof assessed and levied on real estate operates as a
release, discharge and cancelation of such taxes for any and all
purposes.

7. Statute: ConstiTUTIONALITY. The provisions of the act of the leg-
islature, chapter 76, laws of 1903, examined, considered, and held
to be in conflict with section 4, article IX of the constitution,
which declares that the legislature shall have no power to re-
lease or discharge any person or corporation from their or its
proportionate share of taxes, nor shall commutation of such taxes
be authorized in any form whatever.

47
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ORIGINAL suit to enjoin defendant, treasurer of Gage
county, from selling certain lands for less than the full
amount of the taxes levied against them. Decree for
plaintiff.

M. B. Davis, for plaintiff.

Griggs, Rinaker & Bibb, contra.

Horcowms, C. J.

This is an original action brought in this court for the
purpose of enjoining the defendant, the county treasurer
of Gage county, from perfecting an attempted sale of
certain lots or parcels of real estate for a small portion
only of the delinquent taxes assessed against the same,
and from issuing certificates of sale of said real estate to
the defendant Bibb, the purchaser, and from canceling the
remainder of the taxes assessed against said property, and
for other similar relief in order to make the injunction
effective. The attempted sale of the real estate by the
county treasurer which it is sought to have enjoined was
made in pursuance and under the provisions of chapter
76 of the laws of 1903, being “An act to provide for the
sale of lots and lands for taxes and assessments delinquent
for five years or more and the execution of deeds for the
same.”

The pleadings consist of the petition, an answer thereto,
and a demurrer to the new matter found in the answer.
From the pleadings it is made to appear that three cer-
tain lots in the city of Beatrice had been assessed for
general revenue purposes and for special taxes for local
improvements, the whole amount, with interest, aggre-
gating more than $3,300, and which had been due and
delinquent for more than five years; that the amount of
such delinquent taxes exceeded the assessed valuation of
cach tract against which assessed, and that the actual
value of the premises exceeded the amount of the assess-
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ments due and delinquent standing against the same. It
further appears that on the first Monday of November,
1903, the treasurer of said county offered each of said lots
or parcels of real estate for sale, for the delinquent taxes
assessed against the same, to the highest bidder, and that
the defendant Bibb bid the sum of $1 on cach of said lots,
and, no one else bidding, the treasurer declared cach of
them to be sold to the said defendant; and that the de-
fendant Moschel, the owner of said lots, was present at
said sale. The above are the only averments standing
admitted by the pleadings which it is deemed necessary to
incorporate in this opinion. The recent enactment of the
legislature under which these proceedings were had pro-
vides, in substance, that, where taxes and assessments on
any real estate shall have continuned delinquent for a
period of five years or more and the total amount thercof
shall exceed the value of the property as returned by the
assessor, then it shall be the duty of the county treasurer,
commencing on the first Monday of November, and con-
tinuing from day to day, to offer said property for sale to
the highest bidder for cash, and to issue a certificate of
sale showing the purchasers to be entitled to a deed at the
expiration of two years from the date of sale, provided,
the property has not sooner been redeemed by the owner
or a jien-holder. Such purchaser, it is declared, shall take
the property purchased upon the payment of his bid, dis-
charged of all liens for taxes and assessments delinquent
up to date of sale; and the county treasurer shall, upon
the sale of such property, cancel all taxes and assessments .
delinquent thereon at the date of the sale. It is then
provided that the owner or any lien-holder may at any
time have the right to redeem the property by paying to
the county treasurer, for the use and benefit of the pur-
chaser, the amount for which the property has been sold
with 20 per cent. interest for a period of two years, if not
sooner redeemed, and 10 per cent. thereafter. Provisions
are made for the issuance of a deed at the cxpiration of
two years from the date of sale, and the act is declared to
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be cumulative and not exclusive in respect to the remedy
for the enforcement of liens and the collection of delin-
quent taxes by the sale of the property or otherwise. Ch.
76 laws, 1903.

The validity of the law, the substance of which has
just been given, is challenged on several different grounds,
among them being the contention that its provisions are
in conflict with section 4, article IX of the constitution;
that it is amendatory in character, and, as such, in its
passage and enactment there was a failure to comply with
the provisions of section 11,article IIT of the constitution;
that no notice is required for the sale of the real estate
which is subject to sale under the provisions of the act;
and that it operates to deprive the owner of his property
without due process of law. Other objections are urged
which we find it unnecessary to discuss or determine in
the disposition of the case.

1. The principal contention of the plaintiff pertains to
the alleged invalidity of the act under which the defend-
ant, the county treasurer, is proceeding because it violates
section 4, article IX of the constitution, which declares:
“The legislature shall have no power to relecase or dis-
charge any county, city, township, town, or distriet what-
ever, or the inhabitants therecf, or any corporation, or the
property therein, from their or its proportionate share
of taxes to be levied for state purposes, or due any muni-
cipal corporation, nor shall commutation for such taxes
be authorized in any form whatever.”

In answer to this objection it is insisted by counsel for
defendants that the authority sought to be conferred by
the act in question in no way conflicts with the provisions
quoted; and that the sale of the property for delinquent
taxes, as thercin provided, and the cancelation of the tax
remaining unsatisfied after such sale, do not operate as
a release or discharge of such taxes, nor does the payment
of a less amount than the taxes due effect a commutation
of such taxes within the meaning of the organic law.
Preliminary to a discussion of this, the vital question in
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the case, it may be well to submit some observations in
relation to the scope and effect of the act under considera-
tion, and the proper rule of construction to be invoked in
the determination of the question of its alleged conflict
with the paramount law. In this connection it is urged
by the defendants that the operation and enforcement of
the law provides only for a due and orderly sale of real
property against which the taxes are delinquent for five
vears or more for what it will bring in the open market,
thus merging the statutory tax licn on the property in
the title of the purchaser thereof, and thereby effectuating
a release from the unsatisfied taxes, which, it is insisted, is
manifestly an exercise of power properly belonging to
the legislature and exclusively within its province. It
may be stated, we think, that this might possibly be the
result of the operation of the law in some instances, but,
even if this be true, it would not upon the question of the
constitutionality of the law be decisive of the matter. The
vital point to be determined is, what is authorized to be
done? The constitutional validity of the law is to be
tested, not by what possibly has been or may be done
under it, but by what can by its authority be done. What
does the law authorize to be done under and by virtue of
its provisions? This is the test and this is the doctrine
to be applied in reaching a conclusion of the question of
its validity. Stwart ». Palmer, T4 N. Y. 183; Thomas v.
(lain, 35 Mich. 155; Davidson v. New Orlcans, 96 U. S.
97; County of San Matco v. Southern P. R. Co., 18 TFed.
722; Brown v. City of Denver, 7 Colo. 305, 3 Pac. 455

1f the act, the validity of whlch is challenged, authorizes
a method of procedure which in its workings results in-
evitably in the release of taxes and assessments justly due
and for which the property is legally liable, or if in its
enforcement it authorizes essentially and in substance a
commutation of the taxes assessed against the real estate
sold, this, under the doctrine of the authorities cited,
brings it in conflict with the fundamental law, and its
enactment must be held as being in excess of legislative
power.
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2. It is argued by the plaintiff that the law is invalid
for ihat no notice of the proposed sale of real estate under
- the provisions of the act is required, and that none had
been given before the sale of the lots complained of was
made by the county treasurer, and therefore that he acted
without authority. To this a twofold answer is rcturned
by defendant’s counsel: First, it is argued that whether
or not notice shall be given is wholly discretionary with
the legislature, the statute itself providing for a sale on
the first Monday of November of all real property on
which taxes are delinquent for over five years, and which,
with interest, equal the assessed value of the property to
be sold, is in itself sufficient notice, and that every prop-
erty holder is charged with knowledge of these provisions,
is bound to know whether the taxes have been paid, and
that no other or different notice is required. TFor the pur-
poses of this case it may be granted that no notice other
than that which the law itself gives is required, in so far
at least as the question of due process of law is affected.
The assessment and levy of the taxes against the property
having been made with an opportunity of the lot owner
to be heard and for the correction of errors and irregulari-
ties, this constitutes the taking of his property for taxes
by due process of law and, therefore, no further notice is
required than that given by statute of the steps thereafter
taken to enforce against the property the collection of the
taxes or the sale thereof in satisfaction of the same. It
is, however, urged, in the second place, that public notice
was in fact given. This contention is predicated on the
idea that lands subject to sale under the provisions of
chapter 76, laws, 1903, for delinquent taxes, are neces-
sarily included and advertised for sale with all other
lands in the published notice required by the general
revenue act to be given by the county treasurer, for the
sale of all lands on which taxes are due and delinquent
for one or more of the years previous to the time of giving
such notice. To this view of the matter we cannot give
our consent. The notice required to be given under the
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general revenue law of the sale of all lands and lots for
delinquent taxes, as provided by that act, is not a notice
that any real cstate will be sold under the provisions of
¢hapter 76, the act under consideration. - In fact, the no-
tice given of the sale of lands generally for delinquent
taxes negatives the idea that the real estate thus adver-
tised will be sold under the authority conferred or sought
to be conferred by the act, the authority of which is chal-
lenged in the case at bar. The general notice referred’to
is required to be given under the provisions of section
193 et seq., article I, chapter 77, Compiled Statutes, 1903
(Annotated Statutes, 10592). The notice therein contem-
plated, and the notice actually given, is that the real estate
against which the taxes are assessed and remain delin-
quent, or as much thereof as may be necessary, will be
sold to satisfy not a part but all of the taxes, interest and
costs, and that all lands and lots remaining unsold at the
close of the public sale will be sold at private sale, as by
law provided, and that, at the private sale thus contem-
plated, the land will be sold only to a person who will pay
the amount of all taxes, interest, penalty and costs. In
other words, the notice provides that real estate will be
sold at public or private sale to those only who will bid
the full amount of all taxes, interest and costs charged
against the same. It is obvious that, under the notice
thus given and the provisions of the general law referred
to, the sale of real estate for delinquent taxes can be
effectuated only by a payment of the full amount, includ-
ing interest and costs, properly chargeable against the
same. Instead, then, of-the general mnotice serving to
notify prospective buyers and the public generally that
the real estate described will be sold, under the provisions
of chapter 76, for whatever it may bring, whether more or
less than the taxes due, on competitive bidding at a public
sale, it provides just the contrary. The notice given
in connection with the sale of lands under the general
revenue law is specific on the point that the real estate, or
such part as is necessary, will be sold for enough to pay
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the full amount charged against the same, and, if not so
seld, will be oifered at private sale for a like amount—no
more nor less. The provisions of the general revenue act
for a sale of rcal estate for delinquent taxes is so different
and inconsistent with the special provisions contained in
chapter 76 that a notice of sale under the former couveys
no information, direct or remote, of a contemplated sale
under the provisions of the latter act. It is therefore ap-
parent that, in dealing with the questions presented in
the case at bar, the act must be treated as though no
notice was given or required other than that contained in
the act itself,

3. In the determination of the validity of this act and
in construing its provisions and their relation to the
fundamental law, we should bear in mind that under the
laws of this state, as heretofore construed by this court,
a tax, general or special, on real estate creates no personal
liability or for the payment of which a judgment in per-
sonaim could be obtained. The real property thus assessed
is the only property that can be resorted to and taken in
satisfaction of the taxes levied against the same. Grant
v. Bartholomew, 57 Neb. 673 ; Lynam v. Anderson, 9 Neb.
367. It must follow, therefore, as a logical deduction
from what has been said and these authorities that the
legislative enactment, authorizing a release and discharge
of the lien of taxes or any portion thereof assessed and
levied on real estate, operates as a release, discharge and
cancelation of such taxes for any and all purposes, and
precludes the possibility of their satisfaction or collee-
tion by any other means, after the real estate against
which the taxes are asscssed is released from further pay-
ment. If, after a sale of real estate, in pursuance of the
authority given by éhapter 76, for any sum which may
be bid therefor, the remaining portion of the tax assessed
and levied against such property is canceled as to such
real estate, it is canceled and satisfied altogether, and
exists no longer as a liability against the property or the
person of the owner or tax debtor.
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4. We now reach the vital point in the controversy, and
that is, does the enforcement of the provisions of the act
under consideration operate to release and discharge
taxes duly levied and assessed against real estate sold
under its authority, or does it authorize such to be done,
or the commutation thereof contrary to the constitutional
restrictions on the power of the legislature? In the case
at bar, real estate aggregating in value over $3,000 is sold
for but $3, and taxes to the amount of over $3,000 are to
be satisfied and canceled by the payment of that sum. The
owner under this law, if it be a valid one, may, on the day
succeeding the sale, redeem his property of the value men-
tioned by the payment of the $3 and the costs incidental
to the sale and 20 per cent. interest on the purchase price
for 24 hours, and thereby secure the release and cancela-
tion of the aggregate amount of the taxes, as above stated,
justly chargeable against the same. What the law pro-
vides for and what is authorized to be done under its pro-
visions have a most vivid illustration in the concrete facts
~in the case at bar. That its provisions are mischievous
and pernicious in the extreme, when we contemplate its
practical workings, can hardly be doubted. This of itself,
of course, does not warrant us in declaring the act in-
valid. The legislature possesses unlimited power, except
as defined and limited by the organic law, and unless this
act contravenes some of its provisions, the court.cannot
condemn it as invalid, be it fraught with consequences
ever so mischievous. To uphold the validity of the act,
it is argued by counsel for the defendants, if we under-
stand them aright, that it is within the undoubted power
of the legislature to authorize the sale of real estate for
delinquent taxes for what it is worth in the open market
or at public sale, even though the amount thus obtained
be less than the amount of taxes due, and that the cancela-
tion of the unsatisfied portion of the taxes after the sale
thus had, or the extinguishment of the tax lien by a sale
as thus made, would in nowise violate the section of the
constitution heretofore quoted. We readily agree to the



698 NEDBRASKA REPORTS. [VoL. 72

City of P'eatrice v. Wright.

correctness of the proposition. Tt is hardly 6 be doubted
thiai, where real estate which for any reason has charged
against it taxes in an amount greater than its value, it
may be sold for such a sum as may be realized by a public
sale upon notice inviting competitive bidding, under
reasonable provisions calculated to bring about a fair sale,
and, if the tax is not fully satisfied thereby, the cancela-
tion and discharge of the remaining portion as a lien or
an apparent lien on the property sold would violate no
provision of the fundammental law. To say that such prop-
erty cannot be sold for what it is worth in the markets,
even though for a less sum than the assessments against
it, is to defeat the very objects of taxation and lead to
results the constitution itself sought to avoid. Unless
the property can be sold for its market value, the result
would be to exempt the property from all taxation for
all time. This, of course, is an absurd result, and any
construction leading thereto would be clearly inadmis-
sible. The provisions of chapter 75, laws, 1903, an act
which contemplates the accomplishment of substantially
the same objects as the one under consideration, make pro-
vision for the sale of all such real estate, even though for
less than the taxes charged against the same; and the
validity of such legislation has very recently been upheld
in this court. Woodrough v. Douglas County, 71 Neb.
354. Statutory provisions are sometimes found in general
revenue acts, whereby county commissioners are em-
powered, when it is found, as is rarely the case, that the
amount of taxes on a parcel of real estate exceeds its
market value, to authorize the sale of the same for what
may be found to be its fair value and what it will bring at
public sale, and to cancel and discharge the portion of the
tax remaining unsatisfied after such a sale. Tt probably
would not be scriously contended that such provisions are
in conflict with the fundamental law, or that they are not
altogether in harmony therewith. Laws of the charactor
referred to but serve to indicate the scope of legislative
cnactments, which may undoubtedly be passed without
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trespassing upon constitutional provisions inhibiting leg-
islation which operates as a release and discharge or
commutaton of taxes. Reference to the act in question
discloses that no judicial sale is contemplated. No method
is pointed out for the ascertainment of the worth or mar-
ket value of the property about to be sold, nor for pre-
venting a sale for a mere nominal sum and regardless of
its actual value. No notice of the sale is required to be
given, and therefore none can be demanded as of right,
either by the property owner, or by the public for whose
benefit the taxes are levied, or by prospective bidders. No
public sale even is required. No competitive bidding is
invited. A sale is authorized, not publicly nor at public
outcry, not in the open, but in the seclusion of the office
of the treasurer, and for a mere pittance, wholly regard-
less of the value of the property to be sold, upon an offer
by those who may voluntarily present themselves at the
office and make a bid thercon. To all intents and prac-
tical purposes, real estate sold under the provisions of this
act is authorized to be sold at private sale, and for any
sum for which a bid may be received. The act does not
provide for the sale of real estate for what it is worth, or
what it will bring when exposed in the market, publicly
and in open competition by those ready and willing to
make such an investment. It is an invitation of the most
pronounced kind to covinous transactions, inevitably re-
sulting in the release of the property from just burdens of
taxation by a sale thereof in form only. By such a sale
the property is not exhausted for the satisfaction of the
tax lien, nor sold for what it is worth in the markets. The
act authorizes, in the strictest sense, a commutation of
the taxes by the tax debtor. A friendly purchaser may
obtain the land for but a fractional part of its actual
value and of the amount of taxes chargeable against the
same, whercupon the owner may, if the act be valid, pay
to the treasurer the amount thus bid and be released and
discharged of the remainder of the taxes due; and thus,
Dy the payment, of but a few dollars, which is received and
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accepted in lieu of the larger sum, the entire tax is satis-
fied and canccled, The case ai bar is analogous to and in
principle controlled by the case of State v. Graham, 17
Neb. 43. In that ease it is held:

“Under the constitution of this state requiring all taxes
to be levied upon property so that cach person shall pay
his just proportion of the same, and prohibiting the legis
lature from releasing any of such taxes or commutiny the
same in any manner whatever, the legislature has no
power whatever to authorize couuty commissioners to
sell and assign certificates of tax sales of real estate pur-
chased by the county for less than the amount of taxes
due thercon, where the property if sold will bring the full
amount of such taxes.”

There, the county purchased real estate for delinquent
taxes, and was authorized by the act then being considered
to sell and assign such certificates of sale for not less than
50 per cent. of the amount thereof. This, it was held, con-
travened the provisions of the fundamental law. In this
case authority is given to sell real estate for delinguent
taxes for much less than 50 per cent. of the amount of
the taxes, in fact, for any sum that may be bid, and for
the owner to redeem by the payment of the sum bid, with

_the interest added, and thus effectuate a release and dis-

charge of all the remaining portion of the taxes assessed
against such property. In the former case, neither the
owner nor the property was released of any portion of the
taxes. All the act, in the case cited, sought to accomplish
was to authorize an assignment of the tax sale certificates
for not less than 50 per cent. of the face value. The act
now under consideration authorizes the extinguishment
of the entire tax upon the payment of a nominal sum.

In the last analysis, the owner of real estate upon which
taxes are delinquent for five years or more is permitted
to enjoy the advantage and benefit of a commutation and
discharge of such taxes by paving to the treasurer, when
the property is sold as in the act contemplated for the
benefit of the purchaser, the amount of the bid, with in-
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terest, nothwithstanding the property was worth in the
market far more than the amount of such bid, and that
such bid was only for a fractional part of the amount of
the taxes chargeable against such property. The inevi-
table result is the releasing of property from taxes which
are justly chargeable against it, and to permit the owner
to commute the taxes, as thus assessed, by the payment of
a less sum than that which is due to those for whose -bene-
fit they were levied. A statute inevitably leading to, and
authorizing the accomplishment of, such results is in con-
travention of the section of the constitution heretofore
quoted, and, for that reason, its enactment must be held
to be of no force and effect. We are constrained, there-
fore, to hold that the act is invalid and unenforceable, and
that the injunction prayed for ought to be granted and
made perpetual, which is aceordingly done.

JUDGMENT ACCORDINGLY.

SEDGWICK, J., concurring.

Chapter 76 of the laws of 1903 scems clearly to be un-
constitutional. Tollowing its provisions, the owner of
real estate of the value of $3,000, upon which he has al-
lowed the taxes to accumulate from year to year to the
amount of the full value of the land, is able to procure
the release and discharge of all of these taxes by the pay-
ment of $3, and the costs of sale. This result seems to
be contemplated by the statute, and it certainly violates
section 4, article IX of the constitution. There is no re-
quirement that the property upon the sale must bring its
market or salable value, and no provisions that seem in-
tended to bring about such a resnlt. This is sufficient
reason for holding the act invalid, and for the judgment
entered in this case.

2. The legislature of 1903 enacted a general revenue
law, which is chapter 73 of the laws of that year. The
legislature added several other provisions on the same
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general subject; chapters 74, 75 and 76 are of that nature.
If this chapter 78 were a valid act, it would, of course, be
construed together with the other chapters upon this sub-
ject enacted at the same time. The acts so construed
would provide for and define two classes of sale of land
for delinquent taxes. One class would embrace all lands
upon which the taxes had been delinquent for more than
five years and exceeded in amount the value of the prop-
erty. The other class would embrace all other lands upon
which there were delinquent taxes. The provisions for
notice of the sale of land for delinquent taxes are to be
found in chapter 73. Section 194 of that chapter pro-
vides that a notice shall be published which shall describe
the lands “as the same are described on the tax list,” and
stating “that so much of each tract of land or town lot
described in said list as may be necessary for that pur-
pose will, on the first Monday of November next there-
after, be sold by him at public auction at his office for
the taxes, interest and costs thereon.” Section 199 of
chapter 73 provid.s, among other things, that:

“If no person bid for a less quantity than the whole,
the treasurer may sell any tract of land or town lot to
any one who will take the whole and pay the taxes and
charges thereon.” If this section also contained the sub-
stance of chapter 76, that is, if there were added to this
section a proviso that “In all cases where the taxes and
assessments upon any real estate appearing upon the tax
list of any county shall have continued delinquent for a
period of five (5) years or more for county, state, or other
purposes, and where the total amount of delinquent taxes
and assessments upon any real estate shall exceed the
value of said property,” the land might be sold for less
than the amount of the taxes due thereon, the application
of section 194 would, of course, be the same as when the
provision is expressed, as now, in a separate act. It is
thought that the language of the notice prescribed in see-
tion 194 is not sufficient to indicate that the sale will take
place in pursuance of all of the provisions of the statute



Vor. 72} - SEPTEMBER TERM, 1904. 703

Dennison v. Christian.

in force. I do not -sce why the words, “that so much of
each tract of land or town lot described in said list as
may be necessary for that purpose,” should be thought to
indicate that the land would not be sold for less than the
whole amount of the taxes charged against it. The prop-
erty owner is notified that all of the land will be sold if it
is necessary in order to pay the taxes delinquent thereon,
but there is no statement in the prescribed notice, directly
or by implication, that the land will not be sold unless it
brings enough to pay all of the taxes charged against it.
I am unable to understand the reasoning of the majority
opinion upon this point. No doubt, if the land were sold
for its full value, such sale would not be a violation of
the provision of the constitution in question. All tax
liens upon which it was sold would be merged in the title
of the purchaser. Chapter 76 does not require the land
to be sold for its market value, and makes no provision
to that end. Notwithstanding that fact, it allows the
owner to redeem from the taxes by paying the amount for
which the land sold. This is forbidden by the constitution.

THOMAS DBENNISON V. GEORGE M. CHRISTIAN.*
Fmep DeEceMBER 7, 1904. No. 13,883.

1. Extradition. Section 364 of the criminal code does not authorize
the extradition of a person charged with crime against the laws
of another state without proof that the person so charged is a
fugitive from the justice of the demanding state.

2. Warrant. It is not necessary that the warrant issued by the gov-
ernor of this state upon the requisition of the governor of an-
other state should contain the express statement that the
governor has found that the accused is a fugitive from justice.
The fact of the issuing of the warrant, upon demand made upon
that ground, is sufficient to justify the presumption that the gov-
ernor so found, until that presumption is overthrown by proof
to the contrary.

* See Dennison v. Christian, 196 U. 8. 637. Judgment affirmed.
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3. Habeas Corpus: Rerurx. Upon pro\,eedmgs in habeas corpus to
obtain the discharze nf one whg iz hald under the governor’s
warrant in extradition, it is not indispensable that the officer’s
return to the writ contain direct affirmative allegations of all of
the facts upon which the cxtradition proceedings are based. If
the return sets forth the governor’s warrant under which the
accused is held, and the recitals of the warrant together with
the allegations of the applicativn for habeas corpus show facts
sufficient to justify the detention of the accused, the return is
sufficient,.

4. Requisition: GoveErxNoOR's FINpiNgs: QuesTIONS OF LAwW. When such
requisition is made upon the governor of this state he must de-
termine: First, whether the person demanded is suls‘tntially
charged with a crime against the laws of the state from whose
justice it is alleged he has fled by an indictment or affidavit
properly certified; and, second, is he a fugitive from justice
from the state demanding him? When it is made substantially
to appear to the court in habeas corpus proceedings upon what
showing the governor acted, it becomes a question of law for
the court to determine whether or not the accused has been
substantially charged with a crime against the demanding state.

5. Review: EvIDENCE. In determining whether the evidence before the
court below was sufficient to support the judgment, this court
will not regard errors of the trial court in admitting incompetent
evidence if it appear from the whole record that, upon the evi-
dence conceded to be competent, no other conclusion could be
reached than the one reached by the trial court.

: CoxstrueTioN., This court is bound by the construction of
the extradition laws adopted by the supreme court of the United
States. In view of the language of that court in Hyatt v. Cork-
ran, 188 U. 8. 691, the courts of this state will not review the
decision of the governor in extradition proceedings upon a ques-
tion of fact made before him, which the law makes it his duty
to decide and upon which there was evidence pro and con before
the governor.

7. Cross-Examination: ERrRorR WITHOUT PREJUDICE. When the relator
in habeas corpus proceedings gives evidence in his own behalf,
the court should not allow him to be cross-examined upon mat-
ters not related to his examination in chief, but an error in so
doing is without prejudice to the defendant, the trial being to
the court itself, when no other judgment than the one entered
could have been rendered upon the evidence which is conceded
to be proper and competent.
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ERROR to the district court for Douglas county: GEORaE
A. DAY, ALEXANDER (. TrOUP and WILLIAM A. REDICK,
JUDGES.  Affirmed.

W. J. Connell, Smyth & Smith, Cochran & Fgan and
Thomas C. Munger, for plaintiff in error.

H. C. Brome, E. E. Thomas and L. V. Fallon, contra.

SEDGWICK, J.

In April, 1904, the relator, Thomas Dennison, was, by
an indictment of the grand jury of Iarrison county, Towa,
charged with the crime of receiving and aiding in the con-
cealing of stolen property knowing the same to be stolen.
The crime was alleged to have been committed in Novem-
ber, 1892, in Harrison county, Iowa. Upon this indict-
ment, a requisition was issued by the governor of Iowa
upon the governor of this state, upon which a warrant was
issued by the governor of this state for the arrest of the
relator as a fugitive from justice, and for his return to
the state of Towa for trial. He made application to the
district court for Douglas county for a writ of habeas
corpus, and upon the hearing of that application he was
remanded to the custody of the officers under the gover-
nor’s warrant. He prosecutes these proceedings in error
to this court to review that decision. The record shows
that the relator was at the time of the alleged offense a
resident of the city of Omaha, in this state, and that he
has since that time openly and notoriously continued his
residence there. The right of the officers and of the special
agent of the state of Towa, designated by the governor’s
warrant for that purpose, to restrain the relator of his
liberty under the governor’s warrant was resisted upon
various grounds; and, among others, it was insisted by
the relator that he was not-in the state of Iowa at the
time of the alleged commission of the offense, and was

therefore not a fugitive from the justice of the state of”

48
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Iowa. Various questions arising out of this contention
are discugsed in the Lilels and will be hereinafter noticed.
An indictment having been found about 12 ycars after the
alleged commission of the offense, if the ¢rime had been
. committed in this state, the prosecution would be barred
under our statute of limitations; and if the defendant had
resided during this time in the state of Iowa, it would
likewise be barred under their statutes. The manifest
cause of the delay in the prosecution was the failure to
discover sufficient evidence against the defendant to war-
rant it. The defendant’s whercabouts during this time
being a matter of public notoriety, if this evidence had
been sooner discovered, the proceedings for extradition
might have been as readily pursued at an ecarlier date as
at the present time. Nothing was done by the relator in
the meantime which could have hindered such extradition.
Statutes of limitations ordinarily prevent the prosecution
of crimes after so long a period of time has clapsed as to
render it probable that cvidence that might vindicate the
accused would be lost or otherwise become unavailable. A
statute of limitations which provided that proceedings
for the extradition of persons charged with crime should,
under circumstances like these, be subject to the same
limitations prescribed for criminal proceedings in ordi-
nary cases would perhaps not be unreasonable. TUnder
such a statute the authorities of Iowa would have had
the full term prescribed by the statute in which to have
begun these proceedings against this relator. His place
of residence having been notorious, and no concealment
having been attemypted, there scems to bave been no rea-
son for delay in taking these proccedings that would not
have been of equal force if the defendant had resided in
the state of Towa, which might have been but a few rods
from his actual residence. It is true that, if a person com-
mits a crime and withdraws himself from the state where
he has committed it, without any thought of fleeing from
justice, but for the purpose of going to his own home, he
is still, within the extradition laws, a fugitive from justice
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of the state in which he has committed the crimne. This
has been frequently determined. It is not contended by
relator that the statutes of limitations of the respective
states apply to extradition procecdings, nor that one who
has become a fugitive from justice may, by lapse of time,
under any circumstances, cease to be so regarded; but the
foregoing considerations tend to emphasize the necessity of
guarding the accused against an unwarranted deportation
from the state of his residence,

1. In support of the judgment of the court below it is
urged that, in this state, it is not necessary to show that
the accused is a fugitive from justice in order to justify
his extradition. It is said that our statute provides that
one who is charged with having committed a crime in
another state may be sent to such state for trial; that the
federal legislation upon the subject of extradition is not
exclusive, and hence such legislation on the part of our
state is valid. There is a dictum of Judge Story’s to the
cffect that the legisiation of congress supersedes and pro-
hibits all state legislation upon this subject. Prigg wv.
Pennsylvania, 16 Pet. (U. 8.) *539, *617. Bat the valid-
ity of such state legislation, ancillary to and in aid of the
act of congress, is now established. Sce Lz partc Am-
mons, 34 Ohio St. 518; Iz parte White, 49 Cal. 433; Hx
parte Romancs, 1 Utah, 23. And such provisions are now
found in the laws of many of the states in the Union. The
power to arrest and surrender a fugitive from justice, is
not dependent upon the constitution, since it existed prior
to the adoption of that instrument; it was recognized
among the states under the confederation, and, even be-
fore the confederation, among the colonies. Common-
wealth of Kentucky v, Dennison, 24 How. (U. S.) 66, 16
L. ed. 717, 727. It seems to be reasonable to suppose that
the state legislatures have power to anthorize extradition
between the states independently of the provisions of con-
gress upon that subject.

This case was heard below before three judges of the
district court sitting together. It appears that they were
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not agreed upon the question of the power of the state
legislatures, but it would scem that they were agreed in
the view that the statute relied upon does not authorize
extradition unless the accused is a fugitive from justice.
We find in the record an opinion of Judge Redick, who
was one of the judges who heard the case below, in which
he concludes that the relator could not be held unless he
is shown to be a fugitive from justice, and in this part of
his opinion the other judges appear to concur. He says:

“Section 364 contains a proviso at the end of the sece-
tion. The first part of the section provides that no person
shall be removed from the state of Nebraska to any other
state, a prisoner, for any crime committed within the
state of Nebraska. It then provides certain penalties
against any persons who are interested and take part in
any such removal; Provided, however, that any person
who has committed any crime in any other state, where
he ought to be tried for that crime, may be sent to that
other state, and it is that proviro which it is claimed war-
rants the extradition, regardless of the question of
whether or not he is a fugitive from justice.

“This section 364 contains in the first part an excep-
tion, ‘Except in cases specially provided for, that is, no
removal shall be had except in cases specially provided
for by statute. It first came upon the statute books of
this state by an act passed in 1838, approved November 4,
and was section 9 of that act, and the exception which I
have just read doubtless had reference to cases provided
for by another law in existence at that time, and not now
upon the statute books, providing that the governor of
the state might enter into contracts with the governors of
other states for the care of prisoners sentenced by the
courts of this state for crimes committed in this state,
because at that time there was no adequate provision in
this state for taking care of such prisoners, and the ex-
ception which I have just read doubtless had reference
to that special provision of the law.

“Section 333, wlich is declaratory of the law of the
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United States, authorizes the governor to extradite an
accused when he has committed a crime, or stands charged
with the commission of a crime in any other state and is
a fugitive from justice of that state, because the provision
is that, in cases provided for by the constitution and laws
of the United States, the governor shall issue his warrant
when it is made to appear that the defendant stands
charged, ete. Under that section it must appear that the
defendant was a fugitive from justice, otherwise the gov-
ernor has no power to issue his warrant. That section T
have been unable to find pricr to the Revised Statutes of
1866 No doubt it was passed prior to that time; but it
was not in the criminal code of 1838 so-called, or the col-
lation of the criminal laws in 1838, and doubtless was a
subsequent enactment to section 364. Believing that to be
true, it probably was intended by this proviso to except
or exclude from the prior provisions of that section cases
of extradition. * * * No provision in this state with
reference to extradition appears prior to this section 36.L.
¥ * ¥ These two laws were incorporated into the revision
of 1866, and also that of 1873, and have been continued in
the statute books from that time down to the present, and
they are two provisions apparently referring to the same
subject. In that case it is the duty of the court to har-
monize them if possible.

“Under section 364, when originally enacted, and until
the enactment of section 333, there was no method pro-
vided by the state for the enforcement of that act—mno
power granted by the state to the governor to issue his
warrant in such cases. The power was given and the duty
imposed, however, by the United States statute. * * *
While the existence of these two sections is something of
an anomaly in a statute, by construing them together
under the ordinary rules in the construction of statutes
so that it may be possible that both may stand, we con-
clude that section 333 is the only one which grants power
from the state to the executive to issue his warrant for
extradition, and that the effect of that section is to re-
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strict his power to such cascs as are provided for hy the
constituiion and laws of the United States.”

The language of the proviso of section 364 of the erim-
inal code, which is referred fto, is:

“Provided, That if any citizen of this state. or any per-
son or persons at any time resident in the same, shall have
committed, or shall be charged with having committed,
any treason, felony, or misdemeanor, in any other part of
the United States or territories where he or she ought to
be tried for such offense, he, she, or they may be sent to
the state or territory having jurisdiction of the offense.”

IFor the reasons stated by the learned district court, we
think that this proviso ought not to be construed to pro-
vide for extradition in cases not contemplated by the
federal statute; but its purpose is rather to so limit the
application of section 364 as not to interfere with the
legislation of congress on the subject of extradition. No
extradition therefore can be allowed unless it appears that
the accused is a fugitive from justice.

2. The first contention in relator’s brief is that “the
warrant and return are insufficient on their face.” One
ground of this objection secems to be that it does not suffi-
ciently appear upon the face of the papers that the ac-
cused is a fugitive from justice. There is annexed to the
requisition an affidavit of the prosecuting attorney of Har-
rison county, Iowa, in which affiant says: “That Tom
Dennison, who is charged with the crime of receivine and
aiding in the concealing of stolen property committed on
or about November 8, 1892, in the county of Harrison, has,
since the commission of said -crime, actually fled from the
state of Iowa, the time of his escape being about Novem-
ber 8, 1892, and that he is now a fugitive from the justice
of this state, and T have reason to believe is at Omaha in
the state of Nebraska.” This was held to be sufficient in
ez parte Sheldon, 34 Ohio St. 319, 327. Anid in Roberts
v. Reilly, 116 U. 8. 80, 29 L. ed. 544, it is said:

“It is conceded that the determination of the fact (that
the accused is a fugitive from justice) by the exccutive of
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the state in issuing his warrant of arrest, upon a demand
made on that ground, whether the writ contains a recital
of an express finding to that effect or not, must be re-
garded as sufficient to justify the removal until the pre-
sumption in its favor is overthrown by contrary proot.”

It is not necessary that the writ contain an express re-
cital that the governor found that the accused was a fugi-
tive from justice. The fact of the issuing of the warrant,
upon demand made upon that ground, is sufficient to
justify the presumption that the governor so found, until
that presumption is overthrown by proof to the contrary.

3. The foregoing considerations seem also to answer the
objection that the return of the respondent is insufficient.
This objection seems to be predicated upon the idea that
the return to the writ of habeas corpus must contain di-
rect traversable allegations of all the facts upon which
the extradition proceedings are based. It is said in the
bricef: ]

“There is no allegation, statement or suggestion that
Governor Cummins or anybody eclse presented to the
governor of this state any proof whatever that Dennison
had fled from the justice of the state of Towa; no allega-
tion or statement that Dennison was a fugitive—simply
that the governor demanded him as a fugitive; no state-
ment or allegation that he was charged with crime in the
demanding state, but simply a statement that he was de-
manded by the governor as one charged with crime; no
statement, averment or suggestion that the demanding
governor produced or caused to be produced to the gov-
crnor of this state a copy of an indictment found, or affi-
davit made, before a magistrate, charging Dennison with
having committed a crime; no statement, averment or
suggestion that the executive of Iowa produced or caused
to be produced a copy of an indictment found, or affidavit
made, before a magistrate, charging Dennison with having
committed a crime,. either certified or otherwise.”

Some of the things above suggested are shown in the
application itself for the writ of habeas corpus. Others




-
—
o

NEBRASKA REPORTS. [VoL. 72

Dennison v, Christian.

are recited in the return and in the warrant of the gov-
ernor which aceempanies it. There was annexed to the
application for the writ of habeas corpus a copy of the
indictment and of the affidavit of the county attorney of
Harrison county, Iowa, alleging that the accused is a
fugitive from justice. The return to the writ alleged the
finding of the indictment by the grand jury of Harrison
county, and that thercafter application in due form was
made to the governor of the state of Towa for a requisition
upon the governor of the state of Nebraska, upon a show-
ing that said Dennison, after the commission of said erime
and upon the 8th day of November, 1892, actually fled
from the state of Iowa, and was at the city of Omaha in
the state of Nebraska. It was also alleged that the gover-
nor of Towa issued his requisition in due form, and that
thereafter the requisition so issued by the governor of the
state of Towa was duly presented to and honored by the
governor of the state of Nebraska, and that thereupon the
governor of the state of Nebraska issued and delivered to
respondent his warrant for the extradition of said Den-
nison to the state of Towa. A copy of the warrant is set
out in the return, and the recitals thereof are: “Whereas,
Albert B. Cummins, governor of the state of Towa, has
demanded of the governor of this state Tom Dennison,
charged with the crime of reciving and aiding in the con-
cealing of stolen property, as a fugitive from justice from
said state of Iowa, and complied with the requisites in
that case made and provided.” In Roberts v. Reilly,
spra, it is held that a decision of the governor as ex-
pressed in the warrant “is sufficient to justify the removal
(of the accused) until the presumption in its favor i
overthrown by contrary proof.” In Hyatt v. Corkran, 188
U. 8. 691, 23 Sup. Ct. Rep. 456, the return to the writ of
habeas corpus “was to the effect that the relator was held
by virtue of a warrant of the governor of New York, and
a copy of it was annexed. * * * No other paper was
returned by the chief of police bearing upon his right to
detain the relator.” The issue was made by the filing of
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an affidavit on the part of the relator which traversed this
return, and which set up the facts relied upon to show
that the extradition of the relator was unwarranted. Au-
thorities cited by relator upon the general rules of code
pleading are not applicable. It would seem that the find-
ing by the governor that accused is a fugitive from justice,
which finding is sufficiently declared by issuing his war-
rant, is conclusive, at least so far as to place the burden
upon the accused to make it appear that he is not a fugi-
tive from justice. The decisions of the supreme court of
the United States upon the subject of extradition between
states are binding upon all persons and upon all courts,
and there can be no doubt that, under the decisions of that
court above referred to, the return to this application was
prima facie sufficient.

4. Is the judgment of the district court supported by
the evidence?

“yWhen a demand of this character is made on the gov-
ernor of a state, two questions are presented to him:
First, is the person demanded substantially charged with
a erime against the laws of the state from whose justice
it is alleged that he has fled, by an indictment or affidavit
properly certified? Second, is he a fugitive from justice
from the state demanding him?” Bruce v. Rayner, 124
Fed. 481.

When the accused is in custody under the governor’s
warrant, it is necessary for him, in order to obtain his
discharge by the courts upon a writ of habeas corpus, to
make it appear, either that he is not “substantially
charged with a crime against laws of the state from whose
justice it is alleged that he has fled, by an indictment or
affidavit properly certified,” or that he is not a fugitive
from justice from the state demanding him. When it is
made properly to appear to the court upon what showing
the governor acted, it becomes a question of law for the
court to determine whether or not the accused has been
substantially charged with a erime against the laws of the
demanding state. If the governor’s warrant upon which
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he is held recites the proceedings had before the governor,
from which it appears that the accused was sn suhetan.
tially charged, it would seem from the cascs above cited
that the presumption is that the proceedings before the
governor were regular in that regard. If the original
papers deseribed in the recitals of the governor's warrant
are before the court, the evidenee so furnished will, no
doubt, control the recitals of the warrant. If the recitals
of the warrant are not sufficient, and the relator in his
application for the writ sets out the original papers that
were considered by the governor, there can, of course, he
no doubt that the court hefore which the proceedings are
pending will consider those original papers in determin-
ing whether the relator was charged with a crime against
the laws of the demanding state, and whether the require-
ments of the federal statute in that regard have Leen met.
In this case, it appears from the application for the writ
itself that an indictment had bheen regularly found in the
dietrict court for Ilarrison county, Iowa, charging the
relator with the crime for which he is held, and that, pur-
suant thereto, a request had been made by the authorities
of Harrison county of the governor of the state of Iowa
for his requisition upon the governor of this state, and
that accompanying that request there was evidence that
the accused had fled from the state of Iowa and was then
in this state. It appears from the recitals of the gover-
nor’s warrant that a requisition was made upon the
governor of this state for the arrest and return of the
relator upon the charge which was contained in the in-
dictment, and it is also recited in the warrant that the
governor of the state of Iowa in so doing “complied with
the requisites in that case made and provided.” It is al-
leged in the return to the writ: “Said requisition so as
aforesaid issued by the said governor of the state of Iowa
was duly presented to and honored by his excellency, John
H. Mickey, governor of the state of Nebraska, and there-
upon the governor of the state of Nebraska issued and
delivered to respondent his warrant for the extradition
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of said Dennison to the state of Towa.” The evidence of
the relator fails to show that these papers were not before
the governor of this state when his warrant was issued.
On the other hand, the evidence in the record clearly
shows that all of these papers and proceedings were duly
considered by the governor. The relator then failed to
make it appear upon the hearing of his application for
the writ of habeas corpus that he had not been substan-
tially charged with a crime against the laws of the state
demanding him, or that this fact did not sufficiently ap-
pear before the governor of this state when he acted upon
{he vequisition. The evidence is therefore sufficient to
support the judgment of the district court, unless the
relator has made it appear that he was not a fugitive from
justice from the state demanding him.

5. Upon the hearing in the district court a large volume
of evidence was taken, principally upon the question
whother the accused was a fugitive from justice. Some of '
this evidence was received against the objection of the
relator that it was incompetent to show that the relator
was in Towa at the time of the alleged offense, which was
one of the principal questions of fact controverted. An
exhibit was offered in cevidence which it was claimed was
the hotel register of the Kimball House of Davenport,
Iowa. ODbjection was made that no sufficient foundation
was laid for its introduction. The objection was over-
raled, and the evidence received. Tt is strenuonsly in-
cisted that the court erred in this ruling. It has been
frequently said by this court that the trial court wil be
presumed to have based its decision on such competent
ovidence as is introduced before -it. And the judgment
of the trial court, in matters tried to the court itself, will
rot be reversed because of errors in receiving incompetent
or immaterial evidence, the presumption being that such
evidence was disregarded. In this case, however, it ap-
pears from a consideration of the whole record that the
evidence complained of was not disregarded by the court.
Some of the judges who heard the matter appear to have
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predicated their Judgmont, at least in part, upon this evi-
dence. It is plausibly urged that in such case the incom-
petent evidence must be held to have prejudiced the re-
lator. But this cannot be so if, upon consideration of the
competent evidence only, any other decision than the one
rendered must have been erroncous.  In the followi ing dis-
cussion of the sufficiency of the evidence the reasons will
be given for the conclusion that no other decision could
have been supported upon the evidence which is conceded
to be competent,

6. In Hyatt v. Corkran, 188 U. S. 691, it was said:

“It must appear to the governor, hefore he can lawfully
comply with the demand for extr: adition, that the person
demanded is substantially charged with a erime against
the laws of the state from whose justice he is alleged to
have fled, by an indictment or an affidavit, ete., and that
the person demanded is a fugitive from tho justice of the
state the executive authority of which makes the demand.
¥ * * The question whether the person demanded was
substantially charged with a crime or not was a question
of law and open upon the face of the papers to judicial
inquiry upon application for a discharge under the writ
of habeas corpus; the question whether the person de-
manded was a fugitive from the justice of the state was a
question of fact which the governor upon whom the de-
mand was made must decide upon such evidence as he
might deem satisfactory.”

Prior to that decision there had been much controversy
and some conflicting decisions in the courts of the several
states as to whether the decision of the governor that the
accused was a fugitive from justice might be reviewed
judicially in proceedings in habeas corpus. In some cases
the decision of the governor was thought to be conclusive
upon the courts, and in others it seems to have been con-
sidered as open to investigation as an original question.
In Hyatt v. Corkran, supra, it was shown by stipulations
upon the record itself that the accused was not in the
demanding state at the time of the alleged commission of
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the crime charged, and it was held in that case that, when
the facts from which it must follow that the accused is
not a fugitive from justice “are proved so that there is
no dispute in regard to them,” the accused must be dis-
~ charged. In the opinion this language is used:

“If upon a question of fact, made before the governor,
which he ought to decide, there were evidence pro and con,
the courts might not be justified in reviewing the decision
of the governor upon such question. In a case like that,
where there was some evidence sustaining the finding, the
courts might regard the decision of the governor as con-
clusive.”

In Bruce v. Rayner, 124 Ted. 481, it was said by the
circuit court of appeals of the fourth circuit:

“If conflicting evidence has been submitted to the gov-
ernor of the state in which the person is found upon the
question of fact, and he, considering it, had decided to
deliver the person demanded, the presumption being al-
ways in favor of the governor’s decision, the courts will
not inquire into and reverse his decision.”

And to support this proposition the above language
from Hyatt v. Corkran, supra, was quoted by the court.
These are the latest expressions of the federal court upon
this question that have been brought to our attention.
There can be no doubt that this record shows that the
question whether the accused was a fugitive from justice
was before the governor; that there was sufficient evidence
before him to make it appear, at least prima facie, that the
accused was a fugitive from justice. Under the rule es-
tablished by the federal courts in the above cases, this was
sufficient to justify the remanding of the relator, unless it
appeared from the record itself that he was not a fugitive
from justice, or was made to appear by such clear and in-
vincible proof that it can be said from the whole evidence
that there was no dispute before the governor in regard
to the fact. If the facts from which it is to be determined
whether the accused is a fugitive from justice are estab-
lished by the record, or if they are so established by proof
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that it may be fairly said that there is no dispute in regard
to them, then the question would become a question of law
to be determined by the court upon the habeas corpus
proceedings, but, if it appear that there was evidence
before the governor that was substantially conflicting in
regard to the facts upon which this question is to be
determined, the responsibility of determining the question
rests with the governor.

The relator undertook to prove that he was not in the
state of Towa at the alleged time of the offense charged
against him. There is no doubt of the competency of this
proof, nor that, if this fact was conclusively shown upon
the record, or was so proved that it could be said that
there was no substantial dispute in regard to it, it would
require the discharge of the accused. To establish this
proposition, the relator himself testified that he was in
Omaha, Nebraska, from the end of October, 1892, down to
the first of January, 1893; that on the night of November
4 he stayed at the Arcade hotel, in Omaha, and that he
was not at any time during the period from that time to
the first of January following in the state of Towa. IHe
produced several witnesses who corroborated him in these
statements. Although the occurrence was some 12 years
before this hearing, these witnesses testified that their at-
tention had been particularly called to the facts at the
time, and their testimony was positive that he was not out
of the city of Omaha during that time. There are cir-
cumstances tending, at least in some degree, to discredit
this testimony, and even though there were not, the state-
ments of these witnesses are contradicted by other cvi-
dence; and without going into a detailed statement of the
evidence that was adduced upon this point, it is sufficient
to say that the testimony of these witnesses is not of such
a character, in view of the other cvidence in the record,
as to enable us to say that the matter was established be-
vond dispute. It seems clear therefore that the evidence
upon the hearing in the district court, which is conceded
to be competent, shows that all questions of fact necessary
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to a determination of the matter were fairly controverted
before the governor. That being the case, the rule now
established by the federal courts precludes the courts from
reviewing those questions upon habeas corpus proceedings.
The great delay in beginning the proccedings for exiradi-
tion, and all facts bearing upon the question whether the
accused is a fugitive from justice, would be duly con-
sidered by the governor.

Objection was made to the cross-examination of the
relator, and it seems that upon this cross-examination
matters were inquired into that had no relevancy to the
questions being investigated; but, from the view that we
take of the effect of the competent evidence in this case,
and considering that the evidence was to be weighed by
the court itself, we cannot see that any prejudicial error
against the relator was committed.

The judgment of the district court was the only one
possible upon the cvidence before it, and is

AFFIRMED.,

reD Escit v. Lizzig GRAUE.
FILEp DECEMBER 7, 1904. No. 13,682,

1. Bastardy: TriaL. It is not error for the court, on the trial of a
bastardy case, *~ refuse to order or cause to be removed from
the court room a child less than five months old, brought by
the prosecutrix with her to the witness stand, where such child
was not exhibited to the jury, and no comparison was made be-
tween it and the alleged father.

2. Testimeny of Prosecutrix. In such a case, the testimony of the
prosecutrix that she was the mother of a lastard child; that it
was born on a certain date; that it is a girl, and the accused
is its father, together with the fact that she brought a child with
her to the witness stand, is sufficient to warrant the inference
that such child was born alive, and was living at the time of the
trial.

3. Evidence examined, and held sufficient to sustain the verdict.
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ERROR to the district court for Lancaster county:
ALBERT J. CORNISIL, JUDGE. Affirmed.

Rose & Comstocl:, for plaintiff in error.
Billingslcy & Greenc and R. H. Hagelin, contra.

BARNTS, J.

Fred Esch, hereinafter called the plaintiff, prosecutes
error from a judgment of the district court for Lancaster
county, by which he was found to be the father of the
bastard child of Lizzie Grauc, and was adjudged to pay
$100 a ycar for 10 years, and the sumn of $30 a year for
4 years thereafter for its support, together with the costs
of the preaecution.

1. It is contended by the plaintiff that the court erred
in allowing the child in question to remain in the court
room during the trial. It appears that the prosecutrix
came into court with the child, which was less than 5
months old, in her arms; that nothing was said about
the matter until the close of the plaintitf’s evidence, and
at a time when the cries of the child disturbed the counsel
in his examination of one of the witnesses. ITe then ob-
jected to its presence, and a controversy between counsel
arose over the matter. It does not appear that the child
was exhibited to the jury, or that the attention of that
body was in any way called to it, except as above stated.
The jury made no comparison to ascertain whether there
was any resemblance between the child and its putative
father. It does appear, however, that one of the attor-
neys for the prosecution made a remark calculated to
convey the impression that the child looked like the plain-
tiff in error, but the remark being excepted to the court
said: “The exception is well taken. The child has not
been introduced in evidence, and its appearance is not to
be considered by the jury, and you should not consider
the statement made by counsel.” This left the plaintiff
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no cause of complaint, so far as that matter was con-
cerned.

As the record stands, we are called upon to determine
whether the mere presence of the illegitimate child in the
court room, and the fact that it was in sight of the jury,
calls for a reversal of the judgment. In other words, did
the court err in refusing to order the child removed from
the court room. In the case of Hanawalt v. State, 64
- Wis. 84, the court said:

“In bastardy proceedings the bastard child may not be
exhibited to the jury for the purpose of showing by its
likeness to the defendant that it is his child.”

This rule scems to have been approved by us in Ingram
v. State, 24 Neb. 33. In fact it is believed that the great
weight of authority now holds that a child less than 2
years of age may not be exhibited to the jury for the pur-
pose of showing its likeness to the defendant in a bastardy
proceeding. It will be observed that in this case no such
exhibition was in fact had, and it appears that the court
made a finding to that effect on the hearing of the motion
for a new trial, where that question was presented. So
we hold that the case of Hutchinson v. State, 19 Neb. 262,
states the correct rule. In that case it was held not error
for the trial court to refuse to order or cause to be re-
moved a seven months’ old child brought by the prosecu-
trix to the witness stand, there being no reference made
to it during the trial or argument, and no comparison
being made between it and the alleged father. This dis-
poses of plaintiff’s first ground of error.

2. It is further contended that the evidence in this case
is not sufficient to sustain the verdict or finding that the
plaintiff herein was the putative father of the child in
question; and the particular ground of this contention is
that no evidence was introduced to show that the child
was born alive, or was living at the time of the trial. - It
seems somewhat singular that this question should be
urged and presented after the strenuous argument of the

plaintiff’s counsel that the child should have been ex-
49
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cluded from the court room, and should not have been
permitted to be in a place where it might be even seen by
the jury. But we are disposed to give this contention our
serious consideration. The prosecutrix testified on that
question as follows:

Are you the mother of the child that has been born?
Yes, sir.

When was the child born?

27th of July.

Of this year?

Yes.

Is it a girl or a boy?

It is a girl.

Who is the father of that child?

. Fred Esch. :

This testimony considered with the fact that the prose-
cutrix appeared in court with the child in her arms, and
no question was raised as to whether or not it was alive,
when born, and living at the time of the trial, until after
the verdict was rendered, would secem to be sufficient to
sustain said verdict. . Again, in Priel v. Adams, 3 Neb.
(Unof.) 305, we announced the following rule: “In a
prosecution for bastardy when it is proven that a child
was born upon a certain day it may be inferred that it was
born alive.”” This seems to conclusively settle the ques-
tion. ‘ :

No other errors are assigned or argued in the brief of
the plaintiff, and, as the evidence on all other questions
is sufficient to sustain the verdict, it follows that the
judgment of the trial court was right, and should be
affirmed.

For the reasons above stated, the judgment of the dis-
_trict court is

FOPOPOPOPO

AFFIRMED.
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H. J. MAYS V. STATE OF NEBRASKA,
Fioxp DecemBer 7, 1904, No. 13,683.

1. Forgery: EvipExce. Where, on the trial of a person accused of ut-
tering a forged check, the prosecuting witness positively identified
the defendant as the one who gave him the check, and his evi-
dence wasg corroborated by another witness who was present when
the check was cashed, and by the facts and circumstances sur-
rounding the transaction, it cannot be said that such identifica-
tion was not suflficient to sustain a conviction.

2. Alibi: Proor. A defendant, to establish an alibi must not only show
he was present at some other place about the fime of the al-
leged crime, but also that he was at such other place such a
length of time that it was impossible for him to have been at
the place where the crime was committed, either before or after
the time he was at such other place.

3. Hearsay Evidence. The testimony of a witness that a third person
had stated to him that he was guilty of the crime of which the
defendant was accused is hearsay evidence, and therefore not
admissible.

WRITTEN STATEMENT. An ordinary written statement of
such third person that he committed the crime in question,
which is not sworn to, and is not preserved in the form of a
deposition, is not competent evidence, and should not be received
as a defense to the prosecution.

5. Instruction: ReasoNABLE DouBT. We decline to approve of the in-
struction given in this case defining a reasonable doubt as set
forth in the opinion herein, but in view of our former decisions
we cannot reverse the judgment herein for the giving of that
instruction. Lillie v. State, ante, p. 228, followed.

ERROR to the district court for Buffalo county: BRUNO
O. HOSTETLER, JUDGE. Affirmed.

William Gaslin and Frank E. Beeman, for plaintiff in
error.

Frank N. Prout, Attorney General, and Norris Brown,
contra.
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BARNES, J.

-

The state prosccuted one H. J. Mays, in the district
court for Buffalo county, on an information containing
wo counts. The first count charged him with forging a
certain check purporting to be signed by one Martin
Bleck, on the City National Bank of IKcarney, Nebraska,
for the sum of $57; and the second count charged him
with uttering and passing said forged check, knowing the
same to have been forged. The trial resulted in a verdict
of not guilty on the first count, and guilty as charged in
the second count. After overruling defendant's motion
for a new trial, the court sentenced him to be confined in
the state penitentiary for a period of three years, and pay
a fine of $100, together with the costs of the prosccution.
I'rom that judgment he prosecutes error.

1. The accused contends that the evidence is not suffi-
cient to sustain the verdict, because of an alleged failure
to identify him as the person who passed the check on the
prosccuting witness. He also claims that the evidence
establishes an alibi; and these assignments of error will
be considered together. An examination of the evidence
contained in the bill of exceptions discloses that the prose-
cuting witness, Switz, positively identified the accused at
the jail, the next day after he was arrested, as the man
for whom he cashed the check; that he again identified
him as positively at the trial, and gave such a circum-
stantial account of the transaction by which he took the
check from the accused in payment of a small purchase of
goods, and paid him the difference of $38 in cash, as to
leave no reasonable doubt that the accused was the per-
son who uttered the check. Again, the witness Johnson,
who was present at the time the check was cashed, posi-
tively identified the accused as the person who passed it
on the complaining witness. In addition to the testimony
of these witnesses, other corroborating facts and circum-
stances were shown, so we are of the opinion that the
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identification of the accused as the person who uttered
the check in question was complete.

We have carefully examined the evidence to ascertain
what it shows on the question of the alibi contended for
by counsel, and we are unable to sustain that contention.
No witness fixes the whereabouts of the accused at any
particular place, at any exact point of time; no one pre-
tends to definitely fix the time of the events detailed by
his evidence, and it appears that, after the accused was
first seen on the evening the check was uttered, there was
plenty of time, before he was arrested, for him to have
visited all of the places where he was seen, or where he
claims to have been on that occasion. The rule is that
“A - defendant, to establish an «libi, must not only show
he was present at some other place about the time of the
alleged erime, but also that he was at such other place
such a length of time that it was impossible for him to
have been at the place where the crime was committed,
either before or after the time he was at such other place.”
Klein v. People, 113 111. 596. So we are constrained to
hold that the evidence was amply sufficient to sustain the
verdict.

2. Counsel for the accused further contend that the
court erred in excluding the evidence of an alleged con-
fession of one Harry Wilson, who seems to have becen act-
ing with the defendant in the tramsactions leading up to
the commission of the crime of which he was convicted.
It appears that Wilson had broken jail, and was then,
and still is, at large, a fugitive from justice. Tle told
the defendant’s counsel and another that he was the one
who uttered the check; and left a written statement to
that effect when he made his escape. At the trial counsel
offered to prove Wilson’s statement by his own evidence,
which offer was excluded. No authority need be cited to
show that this evidence was hearsay, pure and simple,
and was properly excluded for that reason, if for no other.

As to the written statement, it was not sworn to, was
not preserved in the form of a deposition, nor did it
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possess any of the elements which would render it com-
petent evidence for any purpose whatever, and the court
did not err in excluding it.

3. Error is also assigned for the giving of paragraph
No. 13, of the court’s instructions, as follows:

“A reasonable doubt, as used in these instructions, to
justify an acquittal must be a reasonable one arising
from a candid and impartial investigation of all the evi-
dence in the case. A doubt produced by undue sensibility
in the mind of any juror in view of the conscquences of
his verdict is not a reasonable doubt, and the jury is not
allowed to create sources or materials of doubt by resort-
ing to trivial or fanciful suppositions and remote con-
jectures as to a possible state of facts differing from those
established by the evidence. You are not at liberty to
disbelieve as jurors, if from all the evidence you belicve
as men. Your oath imposes on you no obligation to doubt
where no doubt would exist if no oath had been admin-
istered. If, after a careful and impartial examination
and consideration of all the evidence in the case, you can
say that you feel an abiding conviction of the guilt of the
defendant, and are fully satisfied to a moral certainty of
the truth of the charge made against him, then you are
satisfied beyond a reasonable doubt.”

The principles enunciated in this instruction have been
approved by us. See Willis v. State, 43 Neb. 102. About
two years after the opinion in that case was filed, Com-
missioner IRVINE, in Barney v. State, 49 Neb. 515, in dis-
cussing this instruction said:

“Whenever a court undertakes to define a reasonable
doubt, it opens the way to a vast amount of speculative
reasoning without any very practical application. As
said by Judge Thompson, in his work on Trials: °¢All the
definitions are little more than metaphysical paraphrases
of an expression invented by the common law judges, for
the very reason that it was capable of being understood
and applied by plain men in the jury box.” (2 Thompson,
Trials, sec. 2463.) The writer very much doubts whether
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any confusion has ever existed in the mind of a juryman in
regard to the meaning of the term, except where that con-
fusion has arisen from such attempts to define the term.”

So it appears that by our later holdings we have dis-
approved of this form of instruction, but have declined to
reverse a case simply because it was given to the jury.
Again, it was said in Lillic v. State, ante, p. 228, after
quoting from the language of Mr. Commissioner IRVINE,
above quoted:

“The instruction may be deserving of some of the criti-
cism it has provoked, but in view of the former decision
of this court, we cannot reverse this judgment solely on
account of the giving of this instruction.”

So, while we do not approve of the instruction, we feel
bound by the doctrine announced in our later decisions,
and we cannot reverse the judgment in this case solely on
the ground of giving this instruction.

A careful examination of the bill of exceptions satisfies
us that no error was committed by the trial court in the
admission or exclusion of evidence. The record discloses
~no'reversible error, and the judgment of the district court
is therefore

AFFIRMED.

EpwWARD M. CUTHRERTSON V. STATE OF NEBRASKA.
Fiep DecEMBER 7, 1904. No. 13,813.

1. Desertion of Wife: INForRMATION. In order to charge the crime of
wife desertion under the provisions of section 212¢ of the crim-
inal code, the information must clearly state that both the
abandonment and the defendant’s neglect or refusal to maintain
or provide for his wife were without good cause.

2. Venue. The prosecution for such crime must take place in the
county where the parties resided at the time of their separation,
and where the wife was still residing when the unlawful neglect
or refusal of the husband to maintain and provide for her oc-
curred, although the first act of separation took place while the
parties were temporarily in another county. '
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3. Evidence: ReEvIEw. Where the evidence on the question of the neg-
lect or refusal of the husband to maintain or provide for his wife
is conflicting, this court should not pass on its sufficiency, but
will leave that matter for the determination of the jury.

4. Trial. In such a case the prosecution should not be permitted to
prove acts tending to show improper familiarity between the
accused and a woman other than his wife, where such acts oc-
curred before the alleged desertion took place, and appear to
be in no way connected therewith.

Error to the district court for Douglas county: GRORGE
A. Day, Junee. Rerersed.

Brome & Burnett and A. G. Ellick, for plaintiff in
error.

Frank N. Prout, Attorncy General, and Norris Brown,
contra.

BARNES, J.

Edward M. Cuthbertson, hereinafter called the defend-
ant, was convicted in the district court for Douglas
county of the crime of wife desertion, under the provisions
of section 212¢ of the eriminal code, and was sentenced to
imprisonment in the county jail for a period of six
months, and required to pay the costs of the prosecution.
From that judgment he brings error.

1. Defendant’s first contention is that the trial court
erred in overruling his objection to the introduction of
any evidence and his motion in arrest of judgment, be-
cause the information does not charge a crime; or, in
other words, it does not allege a violation of the provisions
of the statute in question. The act, so far as it relates
to the question involved in this case, reads as follows:

“That every person who shall, without good ecause,
abandon his wife and wilfully neglect or refuse to main-
tain or provide for her, * * * shall, upon conviction, be
deemed guilty of a desertion and be punished by imprison-
ment in the penitentiary for not more than one year, or
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by imprisonment in the county jail for not more than six
(6) months.” _

It is apparent from reading the statute above quoted
that abandonment alone, even without good cause, is not
sufficient to constitute the crime of wife desertion. There
must also be a wilful neglect or refusal to maintain or
to provide for the wife, without good cause. The law is
somewhat drastic, but it seems clear that the legislature
never intended to make it a penal offense for a man to
live separate and apart from his wife. Indeed, conditions
sometimes arise where parties cannot well live together,
and to continue the marital relation would be intolerable
to one or perhaps both of them. Wshile it requires the
commission of both acts to constitute the crime, yet it is
beyond question that the real purpose of the legislature in
passing this statute was to make it a penal offense for a
man, without good cause, to neglect or refuse to main-
tain or provide for his wife. To furnish maintenance for
the wife'is a legal duty which a husband owes to her, the
performance of which should be made certain, unless by
her own conduct she forfeits her right to demand it; and
when such forfeiture occurs, the husband may bhe said to
have good cause for his neglect or refusal to perform that
duty. Again, there can be no conviction under the statute
in question if it appears that by reason of physical injury
or disability, such as destroys the earning capacity of the
husband, together with his lack of property, money or
estate, he is unable to support his wife. The existence of
such a condition would amount to good cause, and con-
stitute a complete defense to a prosecution on such a
charge. So we are of the opinion that it was necessary to
charge in the information that both the abandonment and
the neglect or refusal of the defendant to maintain or
provide for his wife were without good cause. The charg-
ing part of the information is as follows:

“That on the 18th day of September, in the year of our
Lord one thousand nine hundred and three, Edward JM.
Cuthbertson, late of the county of Douglas aforesaid, in
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the county of Douglas and state of Nebraska, aforesaid,
then and there being, and then and there being the law-
fully wedded husband of Mildred C‘uthbertson, then and
there unlawfully and without good cause did abandon his
said wife, the said Mildred Cuthbertson, and did then and
there wilfully, unlawfully and feloniously neglect and re-
fuse to maintain or provide for her, the said Mildred
Cuthbertson.”

A fair construction of the language above quoted leads
us to the conclusion that the words “without good cause”
apply to the charge of abandonment only, and that the
information fails to allege that the defendant’s neglect
and refusal to maintain or provide for his wife was with--
out good cause. The sufficiency of this charge was ques-
tioned at every stage of the proceeding, and we should
not under such circumstances give the language a
strained construction in order to hold it sufficient. It
will be observed that the prosecutor in attempting to
charge the offense has not followed the language of the
statute. It is a well settled rule that an indictment for
a statutory crime must follow, in substance, the language
of the statute. 1 Bishop, Criminal Procedure (4th ed.),
sec. 614. Judge MAXWELL in his work on Criminal Pro-
cedure (2d ed.), 145, speaking of indictments, says: “Let
the pleader charge the offensein the words of the statute,
and if the offense is made a felony by statute allege that
the act was ‘feloniously’ done.” Indeed, it is a funda-
mental rule that in charging a statutory offense it is al-
ways necessary, and generally sufficient, to charge it in
the language of the statute or its equivalent. We are
therefore of the opinion that the court erred in holding
the information sufficient to charge a violation of the
statute in question.

2. The defendant’s second contention is that the prose-
cution took place in the wrong county; that the abandon-
ment having occurred in Dawes county he could only be
prosecuted in that county. An examination of the record
discloses that the defendant and his wife were married in
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Douglas county in 1901; that the city of Omaha, in that
county, was their home or place of residence from that
time until the early spring of 1903; when, for a short time,
they kept a hotel at Humphrey, in Platte county, Ne-
braska. The evidence does not show that they gained a
residence in that county, but it appears therefrom that
they sold out their hotel business and returned to Omaha
in June, 1903; that defendant sought and found employ-
ment with the Chicago & Northwestern Railroad Com-
pany, which required his presence at Chadron, in Dawes
county, and at other points in South Dakota and western
Nebraska ; that he left his wife at their place of residence
in Omaha while he was so employed; that in August of
that year he wrote to her to visit him at Chadron, and
sent her a pass to that place with return transportation
to Omaha; that she was with him in the Black Hills, at
the Hot Springs, Chadron and other places, from the 18th
day of August until the 18th day of September, at which
time they were stopping at a hotel in Chadron. On that
day a quarrel took place between them, and the defendant
left for Holden, Missouri, where he obtained employment
with Owen Brothers. Before he took his departure he
paid his wife’s bill at the hotel until the next day, fur-
nished her with some money, and it was understood that
<he would at once return to their place of residence in
Omaha. This she did, and the defendant was aware of
that fact, for he afterwards wrote her several letters and,
as he claims, sent her money to that address. As above
stated, it requires not only an abandonment, but also a
wilful neglect or refusal to maintain or provide for the
wife, without good cause, to constitute the c¢rime of wife
desertion. The evidence is without conflict, that the de-
fendant, on the 21st day of November, sent a check to his
wife at Omaha, Nebraska, for one-half of the wages he
had earned up to that time. She admits having received
this check, but says that she never got it cashed, and lost
it in some manner. This, however, was no_fault of his.
and his neglect or refusal to maintain and provide for
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her occurred, if at all, after that date. She was at that
time living at their former place of residence in Donglas
county, and the crime was commniitted, if at all, in that
county. State v. TWeber, 48 Mo. App. 500; State v. Satch-
well, 68 Mo. App. 39. It is quite immaterial where the
first act of separation occurs, if such act is followed by a
wilful refusal to support at the place previonsly pro-
vided by the husband and considered by them as their
home. The county in which the home is fixes the venue of
the offense. Under the facts in this ease a prosecution
could not have heen maintained in Dawes county, and the
defendant’s contention on this point cannot be sustained.
3. It is next contended that the evidence does not war-
rant a conviction on the merits. The defendant adinits
that he abandoned his wife on the 18th day of September,
1903, at Chadron, in Dawes county, Nebraska; but he
emphatically denies that he has neglected or refused to
maintain or provide for her, and vigorously contested that
question at the trial. It is shown that at least for a time
thereafter he did maintain and provide for her. As to
whether or not he refused and neglected to perform that
duty after the 21st day of November, 1903, the evidence is-
conflicting. In such a case it is not the province of this
court to pass on the sufficiency of the evidence. That
matter must be left for the determination of the jury.
4. The defendant also assigns error in the admission of
certain evidence on the part of the prosecution. The as-
signment is subdivided into several propositions, but one
of which requires our consideration. It appears that the
trial court, over proper objections, received the evidence
of one Clara Lyon, which tended to prove acts of improper
familiarity between the defendant and a dining-room girl
at the hotel in Chadron, at a time prior to the date of the
alleged abandonment, which seems to be in no way con-
nected with that act, or with his subsequent neglect or
refusal to maintain or provide for his wife. This evidence
certainly did not establish or tend to establish the charge
set forth in the information. It must have discredited the
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defendant before the jury, and its admission was preju-
dicial error.

As to the other propositions, it is sufficient to say that, =
while the prosecution was required to prove a negative
and thus establish want of good cause, yet, such proof is
sufficient if the evidence shows that the husband has the
ability to support the wife, and that she has not so con-
ducted lherself as to furnish good cause for his desertion.
If any of the evidence excepted to was incompetent for
that purpose, the court, in the event of another trial, will,
without doubt, exclude it.

IFor the errors above mentioned, the judgment of the
district court is reversed and the cause is remanded for
further proceedings according to law.

REVERSED.

UNION PACIFIC RAILROAD COMPANY V. JOHN WESTLUND,
ADMINISTRATOR.*

Frep DecemBEr 7, 1904. No. 13,203.

ERRrOR to the district court for Dawson county: HoMER
M. SULLIVAN, JUDGE. Reversed.

John N. Baldwin and Edson Rich, for plaintiff in error.

Warrington & Stcwart, George W. Thomas, H. M. Sin-
clair and Roscoe Pound, contra.

AmMEs, C,

The record in this case is substantially identical with
that in Union P. R. Co. v. Fickenscher, ante, p. 187, and
the opinion in that case is therefore decisive of this.

It is recommended that the judgment of the district
court be reversed and the cause remanded for a new trial.

OLpaAM, C., concurs.

* Rehearing allowed. See opinion, p. 734, post.
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By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded for a new trial.

REVERSED.

The following opinion on rehearing was filed December
7, 1906. Judgment of reversal adhered to:

SEDGWIOK, C. J.

This action was brought in the district court for Dawson
county to recover damages caused by a five alleged to have
originated in the carelessness of the defendant. The case
was argued and submitted with the motion for rehearing
in the case of Union P. R. Co. v. Fickenscher, ante, p.
187, and for the reasons stated in the opinion in that
case, the judgment of the district court is reversed and the

cause remanded. _
REVERSED.

SAMUEL EccLES v. UNITED STATES FIDELITY & GUARANTY
COMPANY.

FiLep DEcEMBER 7, 1904. No. 13,646.

Sureties upon an official bond are liable for a statutory penalty in-
curred by their principal by taking illegal fees.

ERROR to the district court for Gage county: JOHN 8.
StuLL, JUDGE. Reversed.

A. Hardy, for plaintiff in error.
Hazlett & Jack, contra.

Awmss, C.

Defendant in error signed, as surety, the official bond of
one W. H. Walker as a justice of the peace. This action
was brought upon the bond against Walker and his surety
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to recover the statutory penalty of $50 for an alleged re-
ceipt by the former of illegal fees in his official capacity.
The defendants answered separately, and there was a trial
and verdict for the plaintiff. Upon motion the court set
aside the verdict and granted a new trial as to the surety,
but denied a like motion by Walker. Afterwards the court
sustained a motion by the surety to dismiss the action as
to it, on the ground that the petition does not state facts
sufficient to constitute a cause of action against it. T'rom
the judgment of dismissal the plaintiff prosecutes error.
It is not disputed that the defendant in error was law-
fully obligated as surety upon the official bond of Walker,
which it was doubtless capable of becoming by estoppel, if
not otherwise; and the sole question properly presented
for decision is whether a surety upon an official bond is
liable for a statutory penalty incurred by his principal by
taking illegal fees. We think the answer should be in the
affirmative. It was so decided by this court in Kanc v.
Union P. R. Co., 5 Neb. 105, and again in Phaniz Ins. Co.
v. McEvony, 52 Neb. 566. We do not see how it can be
held otherwise than that the justice committed the offense
complained of by virtue of his office. He collected a gross
sum as his taxable costs or fees in a suit before him, and
the illegal charge was an item contributing to that amount,
so that the act was an inseparable part of his official con-
duct, and the statute denouncing the penalty treats the
taking of illegal or extortionate fees, in terms, as an
official act. Sec. 34, ch. 28, Compiled Statutes, 1903 (An-
notated Statutes, 9060). Counsel for defendant in error
are mistaken in supposing that Snyder v. Gross, 69 Neb.
340, and State v. Porter, 69 Neb. 203, are in conflict with
the foregoing. The former of these latter cases was an
instance in which it was attempted to hold the sureties of
a justice of the peace liable for an act entirely foreign to
any duty enjoined upon him in connection with his office,
and in the latter of them it was sought to recover fees re-
ceived for services not attempted to be required of the
secretary of state, but of the person who happened to hold
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that office as a supposed member of an unconstitutionally
and illegally constituted official board or commission. He
certainly did not receive them by virtue of his office as
secretary of state, and, in the opinion of the writer, the
decision goes to the furthest limit of linguistic propriety
in saying that they were taken by color of that office. They
were taken under color of the void statute.

We are of opinion, therefore, that the judgment of the
district court dismissing the action as to the defendant in
crror is erroneous, and recommend that it be reversed
and a new trial granted.

OrpHAM, C., concurs. LeTTON, C., not sitting.

By the Court: Tor the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court dismissing the action as to the defendant in error be
reversed and a new trial granted.

REVERSED.

I'BED FELSCH ET AL. V. ALICE BABB ET AL,
FiLEp DECEMBER 7, 1904. No. 13,460.

1. Jury: IMPANELING: DIScRETION OF TRIAL CoURT. A trial court has a
large discretion in sustaining challenges for cause of persons
drawn as talesmen to serve as jurors, and its exclusion of such a
person cannot be successfully assigned for error when it is not
shown by the party objecting that by reason thereof an incom-
petent juror has been included in the panel, and it does not appear
that the court has committed an abuse of discretion.

2. Review. The mere fact that a bailiff who summoned a talesman
who served as a juror was afterwards called and testified as a
witness for the successful party is not assignable for error.

3. Verdict. Under the circumstances of this case the damages awarded
by the verdict are not so exorbitant as to be evidence that they
were assessed under the influence of passion or prejudice.

4, Action for Personal Injuries: Triar. Although a plaintiff in an
action to recover damages for personal injuries may be permitted
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to show his wounds and contusions to the jury, it may be revers-
ible error to permit a dramatic exhibition by him in the presence
of the jury as a demonstration of the extent of his physical dis-
abilities.

5. Joint Petition in Error. When two or more persons join in a peti-
tion in error in this court, no error can be availed of that is not
prejudicial to both or all of them.

ErrOR to the district court for Stanton county: Guy
T. GRAVES, JUDGE. Affirmced.

Barnhart & I'rce, for plaintiffs in crror.

W. W. Young, William V. Allen and Willis I. Reed,
contra.

AMzs, C.

This is an action by a married woman, in her own hehalf
and as next friend of her two minor children, to recover
damages from the defendants, a saloon keeper, and the
surcty on his bond, for having incapacitated the husband
and father by causing his intoxication, and for personal
injuries resulting therefrom. There is sufficient evidence
in the record to justify the jury in having found the fol-
lowing facts embraced within the issues made by the
pleading, and they will therefore be stated as though not
in dispute. There was a verdict for the plaintiffs for
$2,000, from a judgment on which the defendants prose-
cute error.

The husband was a man about 51 years of age, who was
afflicted with congenital curvature of the spine, but was
otherwise in good health, or, at least, sufficiently so to
earn, and he did earn until the happening of the event
complained of, sufficient money to support his family in
the degree of comfort usual or customary in his station in
life, which was that of a common laborer. He was not
accustomed to steady employment, but earned his liveli-
hood by doing odd and miscellancous jobs such as are ob-
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tainable by a man of all work owning a team and wagon
in a thriving village of several hundred inhabitants. He
had lived in the village a good many years, and his carn-
ings varied from $600 to $900 a year. The exact amount is
not, ascertainable, but sufficient, as already said, to sup-
port his family comfortably, and to clothe his children
decently and enable them to attend the public schools.
* He was, however, as was well known in the community and
to the defendant Ifelsch, addicted to the excessive use of
intoxicating liquors, which, possibly in some degree on
account of nervous instability connected with his malady
above mentioned, affected him injuriously. On the morn-
ing of the 15th day of November, 1901, Babb visited the
saloon of the defendant Felsch, and became extremely in-
toxicated by liquors which he procured and drank therein.
Immediately upon leaving the saloon he attempted to
ascend a stairway of an adjoining building, and, because
of his intoxication, fell some distance to the foot of the
stairs, where he was shortly afterwards found insensible
and removed to his home. There was a contusion on the
left side of the head, but the patient shortly afterwards
recovered consciousness and the control of his physical
and mental faculties. Two or three days afterwards
paralysis of the right side supervened to the extent of
practical helplessness, and continued thence to the time
of the trial, and is seemingly permanent. There is a con-
flict in the evidence, or rather it is conjectural from the
evidence, whether the paralysis arose from the wound on
the head, or the shock of the fall, or from the disease or
malformation of the spinal column, or from the effects of
wounds received many years previously, or from a condi-
tion of the system induced by a long habit of drunkenness,
or from the united influence of all or some of these condi-
tions. We do not deem ourselves more capable of making
an intelligent guess in the premises than were the jury,
and shall not attempt to revise their finding.

The first assignment of error is that the court excused
a juror drawn as a talesman upon the Ob]eCtIOIl that the
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sheriff had “failed to carry out the instruction of the court
in summoning from the body of the county and outside of
Stanton and the precinct where this transaction took
place.”  Under the civcumstances of local excitement con-
cerning the litigation, we do not think the court erred,
especially inasmuch as it is not contended that an equally
competent and impartial juror was not substituted in his
place. A trial court has and ought to have a wide dis-
cretion in sustaining challenges for cause, especially in
cases of persons called as talesmen, whose incompetency
may be apparent in many ways difficult to reflect from the
record of an examination upon a voir dire.

It is secondly assigned for error that a talesman who
was called, and who served, in substitution for the one
above mentioned, was summoned by a bailiff who was
afterwards sworn as a witness for the plaintiff; but as no
complaint is made with reference to the competency of this
juror, and as it does not appear that the bailiff acted cor-
ruptly or was interested in the suit, the fact does not ap-
pear to be material.

It is next complained that the damages are excessive,
appearing to have been given under the influence of passion
or prejudice, the ground of the complaint being, in sub-
stance, that Babb was before the happening of the injury
a physical and moral wreck from some or all of the causes,
other than the fall, above detailed, and that his ability
and usefulness as a wage earner had ccased to be of any
appreciable value or, at all events, were of very much less
value than the sum awarded. But this is not the whole of
the story. However small may have been his earning
capacity before the injury, he was not before that time,
as he has been since and apparently will continue to he, a
confirmed invalid and a burden upon his wife and children
for his own subsistence and for nursing and medical at-
tendance. These and like circumstances would have been
properly taken into account by the jury, and doubtless
were s0, in determining the amount of the recovery. That
their consequences were and are largely conjectural goes
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without saying, but greater certainty is not attainable in
such cases, anl the inferences to be drawn from them are
peculiarly within the province of the jury, and we do not
feel warranted in saying that $2,000 is so obviously an ex-
orbitant award as to warrant the presumption that they
were influenced by improper metives.

There is one other circumstance of the trial, disclosed
by the record and complained of Ly the plaintiffs in error,
which tends to support the complaint of the plaintiffs in
error in this regard, and which, if we regarded the damages
allowed as in any considerable degree too liberal in
amount, would in our opinion ﬂ*quire a reversal. DBabb
was produced and sworn as a witness for the plaintitfs
at the trial, and in the course of his examination in chief
the following comedy was cnacted. We quote from the
brief of the plaintiff in error, the correctness of which,
in this particular, is not disputed:

Q. Now, Mr. Babb, I wish you would get down here, if
you can walk, and show how you walk, and if not, you—

The counsel for the plaintiiis at this time ask the wit-
ness to present his right arm and leg, and in fact his whole
person to the jury for examination, and exhibit to them
his capability to walk and handle articles with his hands.
To this request the defendants object for the reason that
it is not in the form of a question, being an exhibition to
the jury, and is not sufficiently defined as to give counsel
for the defense an opportunity to know what to expect as
a result.  Objection overruled: To which ruling the de-
fendants except. The wilness here came down oft the wit-
ness stand without assistance, and with the assistance of
his wife took off his coat and rolled up his sleeve.

Q. Raise up that arm, if you can, Mr. Babb. (Witness
raises his arm up partially.)

Q. Take,hold of that chair. (Witness endeavors to
raise chair, and moves it a little.)

Q. Is that the best you can do with it?

A. Yes, sir. (Vitness turns up his sleeve on left arm.)

Q. You may state if there is any feeling in this left arm,
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A. Not to amount to anything. I can feel the touch,
but cannot feel a pin if stuck in.

Q. Can you lift with that arm?

A. Yes, sir.

To this procedure the defendants interposed an objec-
tion on the ground of improper examination of the wit-
ness, which was overruled.

It is a too well settled rule in this court to call for fur-
ther discussion that the plaintiff in an action for damages
for personal injuries may be permitted to exhibit to the
jury, if he can do so, the contusions and wounds of which
they consist. Such is also, we think, the practice in most
courts in this country. Louwisville, N. A. & C. R. Co. v.
Wood, 113 Ind. 544; Citizens’ Street R. Co. v. Willocby.
134 Ind. 563; Schroeder v. Chicago, R. 1. & P. R. Co., 47
Ia. 375. But in Hetficld r. St. Penl & D. R. Co., 33 Minn.
130, it was held that it was not error by the trial court to
refuse to permit the plaintiff in such an action to walk
across the court room floor in the presence of the jury for
the purpose of demonstrating the degree of her lameness.
Manifestly there is no means of ascertaining in the casc
of such an exhibition whether the apparent disability is
real or simulated or to what extent it is either, or, in
other words, as respects the movements made by the wit-
ness, there is no opportunity for cross-examination, and
the practice, by well trained witnesses with some histri-
onic talent, might be the cause of gross impositions upon
both the court and the jury. Neither can it ever be neces-
sary to the due administration of justice; and, the nature
and extent of the injuries having been proved, it can have
no object but to stir the emotions of the jury preparatory
to an appeal to their passions and prejudices. But in this
case, as we have said, the verdict is not such as to indi-
cate to us that the passions of the jury were so influenced,
and we are of opinion, therefore, that the error was with-
out prejudice.

The liquor license bond was executed by the plaintiff
in error, the United States I'idelity and Guaranty Com-
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pany, as sole surety; and it is contended that the bond
and license are both void, because the statute requires
that the bond of a licensee shall be signed by two free-
holders of the county. This defense, if in any case it
would be good as to the company, as to which we express
no opinion, is not available to the saloon keeper, because
section 11 of the liquor act enacts that unlicensed dealers
shall be liable to the public and individuals in the man-
ner and to the like extent as though they had “given
bonds and obtained license.” As to him, therefore, the
question is immaterial. The petition in error is joint,
and under a long established rule of this court, the judg-
ment will not be reversed for any error not affecting both
parties.

There are numerous other errors assigned having refer-
ence to the giving and refusal of instructions and to the
conformity of the verdict thereto, and to rulings upon
the admission and rejection of evidence, but we think that
they are sufficiently treated of, in a general way, in the
foregoing discussion, and that nothing of importance
would be gained by sectting them forth here in detail.
Upon a consideration of the whole record, we are of opin-
ion that it discloses no reversible error, and recommend
that the judgment of the district court be affirmed.

LerroN and OLpHAM, CC., concur.

By the Court: IFor the reasons stated in the foregoing
oi)ini()n, it is ordered that the judgment of the district
court be ‘

AFFIRMED.

SUPREME COURT OF HONOR V. CLARA A. TRACY.
FiLEp DECEMBER 7, 1904. No. 13,662.

Law of Case. The precise question decided by this court upon appeal
or error cannot be relitigated upon a retrial of the same case in
the district court.



VOL. 72] SEPTEMBER TERM, 1904. 743

Supreme Court of Honor v. Tracy.

Error to the district court for Adams county: Ep L.
ADpAMS, JUDGE. Affirmed.

Tibbets Bros. & JMorcy and V. B. Risse, for plaintiff in
CrIor, ) '

John C. Stcvens, contra.

AMEs, C.

This case has twice previously been before the court,
and in both instances it was extensively briefed, argued
at length orally, and at length and formally decided. The
first opinion was written by Mr. Commissioner ALBERT,
and concurred in by Mr. Commissioner DUFFIE and my-
self, and is published, unofficially, in 4 Neb. (Unof.) 189.
The second opinion was upon a rehearing and written by
Mr. Commissioner DUFFIE, ana concurred in by Messrs.
Commissioners PouNd and KiRKPATRICK, and is also pub-
lished, unofficially, in 4 Neb. (Unof.) 195. The suit is
brought for a recovery by the beneficiary of a member of
a fraternal benefit life insurance company, and involves
an interpretation of the charter and by-laws of the associ-
ation. A trial in the district court resulted in favor of
the association, which by the first decision was reversed
and the cause remanded for a new trial. Upon the re-
hearing the former decision was adhered to and a man-
date was issued accordingly. Upon a new trial upon
precisely the same record that had been presented in this
court, the district court, in strict obedience to the opin-
ions accompanying the mandate, rendered a judgment for
the plaintiff, there being no dispute as to the facts, and
the sole question of law involved having been determined
in the manner above stated by this court. The asso-
ciation now prosecutes this procecding, alleging, in
substance, that the district court erred in obeying the man-
date, and secking to reargue the questions twice previ-
ously decided here. Nothing has been brought to our at-
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tention indicating to our minds that the former decisions
erroncously interpreted the contract, but, if there had
been, we should be of opinion that the precise ‘question
decided in this court wpon appeal or error cannot be
relitigated upon a retrial of the same case in the district
court. -

It is recommended that the judgment of the district
court be affirmed.

LrrroN and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

AFFIRMED.

PETER MICHAELSON ET AL., APPELLANTS, V. VILLAGE OF
TILDEN, APPELLLR,

FILED DEcEMBER 7, 1904. No. 13,667.

Cities: DeracmiNe TERRITORY: REVIEW. A judgment of the district
court in a proceeding under the statute, section 101, article T,
chapter 14, Compiled Statutes, 1903, to detach territory from a
municipal corporation, will not be impeached upon appeal in the
absence of a showing that the trial judge committed an important
mistake of fact, or made an erroneous inference of fact or of law.

AprPEAL from the district court for Madison county:
JouN F. Boyn, JUDGE. Affirmed.

Mapes & Hazen, for appellants,
F. L. Putney, contra,

AwMeEs, C.

This record is of so unusual an aspect that it presents
neither an issue of fact nor a dispute of law. The action
is a proceeding by owners in severalty of contiguous tracts
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of land to procure their detachment from the village of
Tilden. The petition was granted as to several of the
tracts, but, with respect to two of them lying immediately
adjacent to one of the more settled regions of the village,
it was denied, and the owners of these tracts have brought
the case to this court by appeal. There was no testimony
offered on the trial except that of one of the appellants,
and no evidence, other than public records, except a plat
or sketch of the site of the village attached as an exhibit
to the bill of exceptions, and showing the relative posi-
tions of some of the necighboring buildings, streets and
tracts of land. The statute provides, section 101, article
1, chapter 14, Compiled Statutes, 1903 (Annotated Stat-
utes, 8776) :  “If the court find in favor of the petition-
ers, and that justice and equity require that such terri-
tory, or any part thereof, be disconnected from such city
or village, it shall enter a decree accordingly,” which
either party may have reviewed in this court by appeal or
proceedings in error. In the absence of evidence of any
specific fact or circumstances tending to impeach the
justice of the decree, we do not see how we can intelligibly
revise it. It is true that we have a general description in
the testimony, and by the exhibit, of the land involved in
the dispute, and of the adjacent tracts within the village,
but these afford us far less accurate and comprehensive
knowledge of the situation and surroundings than were,
presumably, possessed by the trial judge, who is not un-
likely to have been personally familiar with both, and
whose judgment may therefore have been influenced by
evidence Sf the most weighty character which is not re-
flected from the bill of exceptions. If the record dis-
closed anything from which. it might be contended that
the judge committed an important mistake of fact, or had
made an erroncous inference of fact or of law, the case
would be other than it now is, and might call for a re-
view, and a reversal or affirmance of his findings and
judgment; but, although the case is by permission of the
statute here on appeal, we do not see how his determina-
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tion can be impeached for want of equity, in the absence
of apparent error in some of the respects named.

It is recommended that the judgment of the district
court be affirmed. '

LerroN and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district

court be
AFFIRMED.

City oF SoUTH OMAHA V. R. JOHN SUTLIFFE, A MINOR,
BY ANNA SUTLIFFE, H1s NEXT IPRIEND.

Foep DECEMBER 7, 1904. No, 13,569.

1. Instruction: MEASURE oF DaMAGES. Under the issues involved in this
case, held not error to omit from a general instruction on the
measure of damages any reference to the social standing of
plaintiff’s mother.

2. Instructions examined, and held to not permit a recovery for loss
of earnings during plaintiff’s minority.

3. Evidence: CArLISLE TasreE. While the Carlisle and other mortuary
tables of accepted accuracy and in general use are always properly
admissible in evidence for the purpose of aiding a court or jury
in determining the probable expectancy of life, when such fact is
in issue, yet, when admitted, these mortuary tables are not bhind-
ing upon the estimate of the triers of such fact. They may,
without such tables, make their own estimate from the age,
health, habits, physical condition and appearance of the person
whose expectancy is at issue. -

4, Case Distinguished. Chicago, R. I. & P. R. Co. v. McDowell, 66
Neb. 170, examined and distinguished.

6. Action for Personal Injuries: PrLeapiNg: EvIipexce. In actions for
personal injuries, it is not necessary to specially allege every in-
direct injury to each part of the body to lay the foundation for
such proof on the trial; such proof may be admitted when the
injury alleged is shown to have been the natural and proximate
cause of the injury proved.

6. Expert Testimony. When medical testimony is relied upon to prove
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the cause or effect of a physical injury, it seldom goes further
than an opinion based on the experience of the witness and the
general learning of the profession. Positive statements of fact
are seldom indulged in by physicians when testifying as experts,
and yet this character of testimony is universally admitted by
the courts of this country.

7. Review. Actions of the trial court in the exclusion of evidencze
examined, and held not prejudicizl.

8. Remittitur. Award of damages examined, and held excessive; but
held, further, that such excess may be cured by a remittitur of
$3,000 from the judgment of the lower court.

Error to the distriet court for Douglas county: Guy
R. C. Reap, Junce. Affirmed upon condition.

A. H. Murdock, for plaintiff in error.
T.J. Mahoney and H. C. Murphy, contra.

OrpHAM, C.

This is an action for personal injuries received by
plaintiff, a minor of the age of three and one-half years,
who was thrown from a scat on the front end of a de-
livery wagon, in the city of South Omaha, and injured in
a manner which will be hercafter described. The suit
was brought by his foster-mother, as next friend, against
the city of South Omaha, and resulted in a verdict and
judgment for $10,000 damages, and to reverse this judg-
ment the defendant city brings error to this court.

The facts underlying this controversy are that, when
about one year old, plaintiff was abandoned by his father
and mother, Richard and Cora Hooten, and given into
the care and control of his aunt, Mrs. Anna R. Sutliffe,
who, subsequently, legally adopted the child as her own.
Mrs. Sutliffe resided with the plaintiff at the village of
Bellevue, Nebraska, about six miles distant from the de-
fendant city. On the morning of the injury (July 17,
1902) she left the plaintiff with his brother, who was
about six years old, at her home in Bellevue, and went on
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business to Omaha and Council Bluffs; after she had
gone, a young man by the name of Lee, who was ae-
quainted with the children, asked them to ride with him
in his delivery wagon to South Omaha. The seat on the
delivery wagon extended out to, and even with, the front
end of the wagon. The plaintiff sat in the middle of {%
scat between the driver and his older brother. In this
manner they rode to the city and transacted such business
as the driver had in charge, and on the return home, while
driving along 24th street of the defendant city, the front
wheel of the wagon went into a deep diteh, or gully, which
had remained for a long time in the street, and which was
obstructed frem view by muddy surface water, and, as a
result of this accident, plaintiff was thrown forward with
his head immediately in front of the wheel of the wagon,
which passed over the right side of plaintiff's head, tear-
ing off the scalp, commencing at the corner of the right
eye, and passing in a semicirele upward and downward to
a point above and behind the right car, at the highest
point of the semicircle abrading the periostecum to the
extent of about one-half inch, turning the sealp down
over the plaintiff’s ear, and grinding the filth from the
street into the wound. After the injwry, plaintiff received
prompt and efficient medical treatment at the hospital,
and later at his home. This treatment was continued for
a period of two months, and until the child became con-
valescent.

There is no complaint in the brief of the defendant city
as to the sufficieney of the evidence to establish its lia-
bility for the injury, but its very able and exhaustive
brief is directed entirely to an attack on the instructions
of the trial court on the measure of damage, and to the
rulings of the court on the admission and exclusion of
testimony bearing on this question. We will examine
these complaints as nearly as possible in the order in
which they are presented in the city’s brief.

The city in its answer alleged in mitigation of damages
that plaintiff's mother was a woman without character
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or reputation, and had abandoned plaintiff when he was
one year old. This allegation was conceded to be true,
and it is urged that the court should have given this ad-
mission in instructions to the jury to be considered in
estimating the quantum of plaintiff’s damage. There are
two sufficient reasons, we think, why the court did not
err in including this admission in his general instruction
on the measure of damages. One is that plaintiff did not
allege in aggravation of damages any injury to his social
position, and the other is that the city did not request. an
instruction submitting the question of the social standing
of plaintiff’s parents to the jury; and, again, plaintiff’s
social status would be affected rather by the reputation
of his adopted parent than by that of his mother, under
the admitted facts in this case.

It is mext objected that the instruction stating the
issues to the jury did not point out clearly what the ma-
terial issues were. An examination of the record shows
that no exception was taken to the two instructions sect-
ting out the issues. In addition to this, however, we
think that the issues were fairly and clearly set out in
these instructions.

The next complaint to which our attention is divected
is as to the action of the trial court in giving paragraph
11 of instructions on its own motion. This instruction is
as follows:

“If vou find for the plaintiff, it will be your duty to de-
termine from the evidence the amount of his damages,
which should be actual compensation for his injuries. In
doing so, vou should carefully consider from the evidence,
the nature, extent and character of the injuries sustained,
vou should also determine whether or not the injuries to
the plaintiff are permanent, and you should allow him
for all damages which naturally and directly result from
his injuries, whether in the past or in the future. You
should allow him such damages for bodily pain and men-
tal anguish as under the evidence you ‘helieve him en-
titled to, and you should allow him such damages for
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physical and mental disability, if any such there be, as
from the evidence you believe him entitled to. The law
establishes no rule by which to fix the amount of damage
for bodily pain and mental anguish, but leaves it to you
to determine from the evidence the reasonable amount
thereof. If you should find from the evidence that the
plaintiff will suffer damage by reason of impaired ca-
pacity to earn money, if any such impaired capacity you
find, then, in estimating this element of the plaintiff’s
damage, you must bear in mind the fact that under the
law the plaintiff would not be entitled to his carnings
until after he became 21 years of age, and you should not
allow plaintiff any damages for what he might otherwise
have carned before coming of age. There is no testimony
in this case upon which you can allow plaintiff anything
for expenses occasioned by his injuries.”

It is alleged against this instruction that it permits the
jurr to award damages for the loss of earning capacity
during the minority of the child, because of the clause
which says: “You should allow him for all damages
which naturally and directly result from his injuries,
whether in the past or in the future.” This reference to
the future is interpreted as an authority for allowing
damages for loss of earning capacity during minority.
But this, to our minds, is a very strained and unrca-
sonable construction of the charge. The portion of
the charge in which this clause appears was directed to
general damages which might be allowed if the injuries
were shown to be permanent in their nature. The portion
of the instruction which treats of the loss of earning ca-
pacity follows this in its logical order, and plainly and
unmistakably tells the jury that they shall not consider
any loss of earning capacity during the minority of the
child.

Tt is also urged-that there is no evidence in the record
to sustain the charge as to the loss of earning capacity
after plaintiff had reached his majority. This contention
is based on the proposition that neither the Carlisle table



Vor. 72] SEPTEMDER TERM, 1904. 751

City of South Omaha v. Sutliffe.

nor any other recognized tables of the expectancy of life
were introduced by the plaintiff to show what his ex-
pectancy might be, and that consequently there was no
testimony from which the jury would be justified in find-
ing that he would ever arrive at the age of 21 years.
While the Carlisle and other mortuary tables of accepted
accuracy and in general use are always properly admis-
sible in evidence for the purpose of aiding a court or jury
in determining the probable expectancy of life, when
such fact is in issue, yet, when admitted, these mortuary
tables are not binding upon the estimate of the triers of
such fact. They may without such table make their own
estimate from the age, health, habits, physical condition
and appearance of the person whose expectancy is at
issue. Deisen v, Clicago, St. ., M. & O. R. Co., 43 Minn.
454, 45 N. W. 864; Bceems v. Chicago, R. 1. & P. R. Co.,
67 Ia. 435, 25 N. W. 693; 2 Sutherland, Damages (3d
od.), 455 Atchison, T'. & S. I'. B. Co. v. Hughes, 55 Kan.
491.

It is further urged that the instruction is erroncous in
failing to inform the jury that only such future damages
can be allowed as are established with reasonable cer-
tainty. In support of this contention the decision of this
court in Chicago, R. I. & . R. (‘o. v. J¢Dowell, 66 Neb.
170, is cited. An instruction in this case was condemned
by this court because it permitted the jury to consider
such injuries as plaintiff “may hereafter suffer,” it being
held that, to charge a jury so as to allow damages to the
plaintiff that he may hereafter suffer, opens a wide
field of speculation, and permits an award based on con-
jecture rather than on specific proof. But the instruc-
tion in the case at bar we do not think obnoxious to this
objection, for the charge limits the award of damages to
such as “naturally and directly result from his injuries.”
In other words, it limits the recovery to such damages as
the jury believed did actually. result from the injury.
The court further said: “If vou should find from the evi-
dence that the plaintift will suffer damages by reason of
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impaired capacity of earning money,” ete. Here there is
no field for speculation or conjecture, as the jury under
the direction of this charge must first find that plaintiff
“will,” and not that he “may,” suffer damages, before
making him any award.

For the purpose of examining the alleged errors commit-
ted by the trial court in the admission of evidence offered
by plaintiff touching on the measure of damages, it is
necessary to refer to the allegations of the petition with
reference to the injury. The petition, after describing
with particularity the injuries received by plaintiff, al-
leges that one of the parictal bones was caused to press
downward upon the brain of plaintiff, thereby causing
serious, dangerous and permancnt injuries to body and
mind. It also alleges that plaintiff’s bodily health and
mental condition have been seriously, dangerously and
permanently impaired ; that prior to the injuries plaintiff
was an exceedingly bright boy, but that since the injuries
he has become desultory and dull, and his mental and
bodily activity has greatly deteriorated. Under this and
other similar allegations plaintiff was permitted to show,
over the objection of the defendant, that before the injury
he could speak plainly, but that since the injury he was
unable to speak without stuttering. That before the in-
jury he was left-handed, but that since the injury he had
changed from the use of his left to that of his right hand.
That before the injury he had perfect control of his blad-
der, but that since the injury he had lost this control
It is urged against the admission of this testimony that
plaintiff could not show those alleged injuries under the
general allegations of the petition, and that, to render
this testimony competent, there should have been a par-
ticular allegation of damages arising from each of these
causes in the petition. The expert testimony offered by
plaintiff tended to show that each of these effects were
the logical result of the injury to the brain functions
caused by pressure upon the brain by the parietal bone.
In other words, if the plaintiff’s medical experts were
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correct in their conclusions, the change from left-handed-
ness to right-handedness was occasioned by the partial
loss of muscular control of the left side of the body, oc-
casioned by the pressure on the right side of the
brain; and the stammering and loss of control of the
bladder came from the same cause; in short, that
these manifestations were symptoms which tended to
show an impairment of the brain functions caused by the
accident. In actions for personal injuries, it is not neces-
sary to specially allege every injury to each part of the
body, to lay the foundation for such proof on the trial;
such evidence may be admitted when the injury alleged
is shown to have been the natural and proximate cause
of the injury proved. In Maitland v. Gilbert Paper Co.,
97 Wis. 476, 72 N. W. 1124, the petition alleged an injury
to one eye. The court received evidence showing an im-
pairment of the other eye as one of the results of the in-
jury. It was held, on review, that this was not erroneous,
the court saying that “it could see no reason why evidence
as to all the injury to plaintiff which followed naturally
from the destruction of the left eye was not competent.”
To the same effect are the holdings in Williams v. Oregon
Short-Line R. Co., 18 Utah, 210, 54 Pac. 991; Missouri, K.
& T. R Co. v. Edling, 18 Tex. 171, 45 S. W. 406; Quirk
v. Sicgel-Cooper Co., 56 N. Y. Supp. 49.

It is further urged against the admission of this testi-
mony that the medical experts introduced by plaintiff
only testified that, in their opinions, these effects were
produced by the injury to the brain, and that they did not
positively trace them to such injury. When medical tes-
timony is relied upon to prove the cause or effect of a
physical injury, it seldom goes further than an opinion
based on the experience of the witness and the general
learning of the profession. Positive statements of fact
are seldom indulged in by physicians when testifying as
experts, and yet this character of testimony is universally
admitted by the courts of this countryv. Peterson v. Chi-
cago, M. & St. P. R. Co., 38 Minn. 511, 39 N. W. 485;

51

-~
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Block v. Milwaukee Street R. Co., 89 Wis. 371; Turner
v. City of Newburgh, 109 N. Y. 301; Lehigh & H. R. Co.
v. Marchant, 84 Fed. 870.

The next alleged error called to our attention is that
with reference to the action of the trial court in exclud-
ing certain testimony offered from the deposition of Dr.
Betts by the defendant. The evidence offered bore, if at
all, very remotely on the measure of damage, and much
of it was clearly incompetent. When objections were
sustained to the questions propounded, defendant did not
offer the answers contained in the depositions, and have
a ruling of the court on such offer. Under the well-estab-
lished rule of this court, when testimony is offered, and
an objection is made and sustained to a question pro-
pounded, the party offering the evidence must follow the
question with the offer of proof, to entitle him to a review
of the ruling of the district court by this tribunal. Ob-
jections as to other evidence excluded are wholly un-
founded, and do not require a further discussion.

After a careful review of the record in this case, we
have failed to find any errors prejudicial to defendant in
the trial of the cause, unless it be in the amount of dam-
ages awarded by the court and jury. It is plain that in
suits of this nature, where the burden of the damage
awarded falls upon the taxpayers of a city or village, who
are, at most, only very indirectly responsible for the neg-
ligence occasioning the injury, the award should be con-
fined strictly to such damages as are plainly compensa-
tory. We also fully recognize that there is no rule by
which an injury, such as the evidence in this case shows
plaintiff to have suffered, can be estimated in dollars and
cents. However, after much hesitation, and a careful
review of the testimony bearing on the nature and extent
of plaintiff’s injury, we are inclined to think that the
damages awarded are somewhat excessive. It appears to
us that the evidence fairly shows that plaintiff, as a re-
sult of his injury, will bear a foreboding looking scar on
his head and face during his natural life; that he may
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suffer a partial paralysis of his left arm permanently;
that the stammering and loss of control of the bladder
are temporary injuries which time will cure; and that he
has suffered great bodily pain and anguish from his in-
juries, but that this is of temporary and not permanent
duration. Considering all these results of the injury, we
think a $10,000 verdict against the city smacks somewhat
of smart money, and is excessive.

We therefore recommend that, unless plaintiff enter a
remittitur of $3,000 from the judgment awarded in the dis-
trict court within 30 days from the filing of this opinion,
the judgment of the district court be reversed and the
cause remanded for further proceedings. But that if such
remittitur is filed the judgment of the district court be
affirmed.

AMES and Lerron, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded for further pro-
ceedings, unless the plaintiff enter a remittitur of $3,000
within 30 days of the filing of this opinion; and it is fur-
ther ordered that if such remittitur be filed the judgment
of the district court be affirmed.

JUDGMENT ACCORDINGLY.

MARY J. BIXBY V. BARBARA E. JEWELL, ADMINISTRATRIX,
Frep DECEMBER 7, 1904. No. 13,653.

1. Executors and Administrators: SALE oF RrAn ESTATE: REVIEW.
In a statutory proceeding for a license to sell real estate by an
administrator or executor, where no motion for a new trial is
filed in the court below, we will, on error proceedings, examine
the sufficiency of the pleadings to sustain the judgment.

2. Special Proceeding. An application to the district court by an
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executor or administrator for license to sell real estate is not a
suit in equity but a special statutory proceeding.

3. Homestead, Sale of: VarLmitry. A homestead of less value than
$2,000 cannot be disposed of at administrator’s sale either for the
discharge of incumbrances thereon or for payment of debts
against the estate of the decedent, and a license granted by the
district court purporting to authorize such a sale is absolutely
void. Following Tindall v. Peterson, 71 Neb. 160.

Error to the district court for Lancaster county:
Epwarp P. HoLyes, JubeB. Reversed.

Moclett & Poll:, for plaintiff in error.
George A. Adams, conira.

OLpHAM, C.

In this case Barbara E. Jewell, administratrix of the
estate of Alexander Jewell, deccased, filed a statutory
petition in the district court for Lancaster county for a
license to sell the real estate of her intestate for the pay-
ment of the debts of the estate. Mary J. Bixby, one of
the heirs at law of the decedent, filed objections to the
issuing of a license on several grounds, the only one of
which it will be necessary to examine is the 4th objection,
which is as follows:

“This objecting heir further shows to the court that the
farm of 156.88 acres was the homestead of decedent and
his family at the time of his death, on or about February
7, 1897, and was at said time occupied by the decedent
and his family as a homestead, and immediately upon his
death the homestead right to the extent of $2,000 in said
land descended to the widow, Barbara I8 Jewell, for her
lifetime, and upon her death to the children of Alexander
Jewell, deceased, freec and clear from all debts contracted
by said decedent in his lifetime, and that said homestead
is not liable for the payment of any claim set out in the
petition filed herein.”

The administratrix, by way of reply to these objections,
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alleged that the objections were insufficient and did not
state facts sufficient to stay the issuing of an order as
prayed for in the petition; that the claim set out in the
petition of $5,611 and interest is a prior claim against the
estate, in that the larger portion of the money was fur-
nished by the judgment creditor and claimant for the
payment of mortgages and liens against said estate, and
he is entitled to be and is subrogated by the order of this
court to the rights of the mortgagees therein, which said
mortgages were executed, signed and delivered by the said
Alexander Jewell, deceased, and his wife so as to become
and were liens upon and against said estate, and that the
claimant in said claim, being subrogated thereto, is en-
titled to have said real estate sold, notwithstanding it may
have been the homestead of the deceased. In other words,
the reply admits the allegation of the objector that the
lands were occupied as a homestead by the deceased at the
time of his death, and have been since occupied as such
by his widow and heirs. On issues thus joined, the dis-
trict court found that the claims of Parkason J. Jewell
and Zenith J. Jewell, amounting to $5,611, were for
money furnished the estate for the payment of a mort-
gage and other liens, which existed prior to the death of
Alexander J. Jewell, and were liens against said estate at
the time of his death; that the homestead rights of the
widow and family of the decedent are subject and inferior
to the claim of said Parkason J. Jewell and Zenith J.
Jewell. The decree grants the license, directs the prop-
erty to be sold subject to the dower interest of the widow,
which is to be subsequently determined on the coming in
of the report of the sale; and, to reverse this judgment,
Mary J. Bixby brings error to this court.

No motion for new trial was filed in the court below, and
the only question we shall examine is as to the sufficiency
of the pleadings to sustain the judgment. Under section
17, chapter 36, Compiled Statutes, 1903 (Annotated
Statutes, 6216), the homestead descends to the survivor
for life, and afterwards to his or her heirs forever, subject
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only to the claims enumerated in the chapter, which are
mechanics’, laborers’ and vendors’ liens, and debts secured
by mortgage as set out in section 3 of this chapter. The
petition for a license to sell the real estate did not allege
that any of the debts for which the license to sell was
prayed were either mortgages or other statutory liens on
the homestead. It is true the administratrix attempted
to supply this averment by an allegation in her reply to
the objections, yet the allegation only goes so far as to
say that certain of the claims had been advanced by the
claimant therein named for the payment of mortgages
and other liens existing on the homestead before the death
of the intestate. If, as alleged in the reply, the claimants
therein named have paid mortgages and other liens exist-
ing against the homestead in the lifetime of the decedent,
and the circumstances were such as to entitle them tc be
subrogated to the rights of the mortgagees or other lien-
holders, such claims, in a proper suit instituted for that
purpose, may be enforced by a decree foreclosing the liens
to which they have been subrogated; but these claimants
have filed no pleadings of any kind in this proceeding,
and, consequently, so much of the judgment and decree of
the district court as declares the liens of these two clajim-
ants prior to the homestead right of the widow and heirs
in the lands sought to be sold is wholly unsupported by
the pleadings. In Poessnecker v. Entenmann, 64 Neb.
409, we held that the application to a district court by
an executor or an administrator for license to sell real
property is not an action in equity but a special statutory
proceeding ; and, again, in McClay v. Foxworthy, 18 Neb.
295, we held:

“A proceeding under the statute to sell real estate of the
deceased for the payment of debts against the estate is not,
strictly speaking, an action. It is purely a proceeding in
rem, where the principal questions involved are, the
amount of debts outstanding against the estate, the amount
of personal property available for the payment of the
debts, and the necessity to sell the land for which license
is sought for the payment of the same.”
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Under this view of an application for license to sell real
estate by an administrator, the only questions which
should be determined in the proceeding are the amount of
the indebtedness against the estate, the amount of per-
sonal property available for the payment of such debts,
and the necessity to sell the land, and the character of the
estate which is sought to be charged with the payment of
the debts. When it was made to appear by the objections
filed by one of the heirs and the reply of the administratrix
that the estate sought to be sold was impressed with the
character of a homestead, the court was without authority
to proceed further until the homestead right had been
admeasured and its value determined. In the recent case
of T'indall v. Peterson, 71 Neb. 160, AMES, C., speaking for
the court says:

“A homestead of less value than $2,000 cannot be dis-
posed of at administrator’s sale either for the discharge
of incumbrances thercon, or for payment of debts against
the estate of the decedent, and a license granted by the
district court, purporting to authorize such a sale, is
purely void.”

We therefore conclude that the judgment of the dis-
trict court decreeing the sale of the homestead, and de-
claring the alleged incumbrances of the claimants therein
recited superior to the homestead right is unauthorized
and void, and we therefore recommend that the judgment
of the district court be reversed and the cause be remanded
for further proceedings in conformity with this opinion.

AMES and LerTOoN, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause is remanded for further proceedings in con-
formity with this opinion.

REVERSED.
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JACOB THULL v. HARRY ALLEN.
Fep DeceEMBER 7, 1904. No. 13,660.

Evidence examined, and held sufficient to sustain the judgment of the
district court.

ERROR to the district court for Cedar county: Guy T.
GRAVES, JUDGE. A ffirmed.

Millard & Snider, for plaintiff in error.
B. Ready, contra.

OLpHAM, C.

This was an action in forcible entry and detainer.
Plairtiff had judgment of restitution in the court below,
and defendant brings error to this court.

The first question called to our attention in the brief
of plaintiff in error is that the evidence is not sufficient
to sustain the judgment. It appears from the testimony
in the bill of exceptions that defendant had leased the
premises in dispute, in writing, for a period of one year
from the first day of April, 1901, with the privilege of
remaining another year if the premises were not sold. It
appears that defendant had availed himself of this privi-
lege and remained on the premises until the first day of
April, 1903. On the 15th day of April plaintiff served
notice, in writing, on defendant to surrender possession
of the premises. This notice is offered in evidence, as well
as the lease, and it was admitted in open court that plain-
tiff was the owner of the premises, and that defendant was
in possession at and after the beginning of the suit. We
think this evidence sufficient to sustain the judgment of
the trial court. The presumption that defendant was
holding by permission of the landlord after the expiration
of the lease was fully overcome by the proof of the service
of the notice to quit on the defendant. The evidence
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showed that plaintiff prosecuted his suit diligently after
the service of the notice, and there was nothing to indicate
an acquiescence in defendant’s wrongfully holding over.

1t is further contended in the brief of plaintiff in error
that the judgment of the district court is contrary to law,
because the evidence shows that plaintiff had waived the
breach of the lease by commencing a suit against the de-
fendant for rent after instituting his suit of unlawful de-
tainer. It appears from the record that the defendant in
the court below laid the foundation to introduce the
record of a subsequent suit for rent instituted by plaintiff
against the defendant in the county court of Cedar county,
but, after laying the foundation for this proof, the de-
fendant neglected to offer the record of this proceeding,
and counsel for plaintiff and defendant now dispute as to
whether the suit for rent in the county court was for rent
that accrued before or after the forfeiture. Without the
record we are unable to determine this contention. These
are the only two objections we have been asked to examine,
and we therefore recommend that the judgment of the
district court be affirmed.

Axyes and LerTox, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

JAMES P. MICHAELSON V. ALLEN D. BEEMER, WARDEN.
FiLep DrcEMBER 7, 1904, No. 13,975.

1. Habeas Corpus. Voip JupeMeENT. The writ of habeas corpus cannot
operate as a proceeding in error. If a person is restrained of his
liberty by virtue of an absolutely void judgment, he may be dis-
charged on habeas corpus. To obtain release by such a proceed-
ing, the judgment or sentence must be more than merely erro-
neous; it must be an absolute nullity. Following In re Fanton, b5
Neb. 703.
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2. Jurisdiction. The judge of a district court has no jurisdiction to
try and determine the guilt or innocence of a defendant charged
with a felony who pleads not guilty, without a trial to a jury,
and such jurisdiction cannot be conferred by consent of the
accused.

3. Void Commitment. Where a prisoner is held under a void commit-
ment, but is properly informed against by information or indict-
ment charging a crime before a court of competent jurisdiction,
on a habeas corpus proceeding he should be discharged from his
confinement on the illegal commitment, and remanded to the cus-
tody of the court having jurisdiction of the information or in-
dictment pending against him.

ERROR to the district court for Lancaster county: Eb-
WARD P. HOLMES, JUDGE. Reversed with dircctions.

T. J. Doyle and Bishop & Anderson, for plaintiff in
error.

Frank N. Prout, Attorney General, and Norris Brown,
contra.

OLpHAM, C.

On the 31st day of August, 1904, plaintiff in error was
tried at a special term of the district court for Garfield
county on a charge of grand larceny, and was found cuilty
and sentenced to one year’s confinement in the peniten-
tiary of Nebraska. No jury was impanecled at the trial,
the state and prisoner agreeing to waive a jury. On Oe-
tober 6, 1904, an application for a writ of habeas corpus
was made to one of the judges of the district court for
Lancaster county for the release of the prisoner from the
custody of the warden of the penitentiary. The applica-
tion was denied, and the prisoner remanded to the custody
of the warden, and from this order he prosecutes error.

There are no disputed facts in the record, and it shows
that the prisoner was properly informed against by the
county attorney of Garfield county on a charge of grand
larceny; that he was duly arraigned, and tendered a plea
of not guilty to this charge; that, by the consent of the
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prisoner and the county attorney, a jury was waived and
a trial had to the judge of the district court, which re-
sulted in a verdict of guilfy, and sentence by the court
to one year’s confinement in the penitentiary, and that
the warden is holding the prisoner on a commitment
issued on this judgment and sentence.

The first question presented is as to whether habeas
corpus will lie in the case at bar, no error proceedings hav-
ing been instituted for the purpose of reversing the judg-
ment of the district court, on which the commitment was
issued. We have frequently held that the writ of habeas
corpus is not a corrective remedy, and is never allowed
as a substitute for the plea of a writ of error. This rule
is well stated in the case of In re Fanton, 55 Neb. 703, in
which we held:

“The writ of habeas corpus cannot operate as a pro-
ceeding in error. If a person is restained of his liberty by
virtue of an absolutely void judgment, he may be dis-
charged on habeas corpus. To obtain release by such a
proceeding, the judgment or sentence must be more than
merely erroneous; it must be an absolute nullity.”

_ 'This doctrine is supported by an unbroken line of au-
thorities in both the federal and state courts of this na-
tion, and consequently the question we are confronted with
at the threshold of this controversy is, was the judgment
and sentence of the district court absolutely void or only
erroneous? The prisoner contends that the sentence and
judgment were absolutely void, and the warden, through
his counsel the deputy attorney general, contends that they
were merely erroneous. To determine the construction of
the constitution and statutes bearing upon the contention
whether or not a citizen of this state charged with a felony
or infamous crime may waive his right to a trial by a
jury, it is proper to examine the public policy of the state
with reference to the trial of persons charged with such
offenses.. The public policy of the state is always reflected
from its constitution, its statutes and the decisions of its
court of last resort. Section 3, article I of the constitu-
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tion of Nebraska, provides: “No persons shall be de-
prived of life, liberty or property, without due process of
law.”  Section 6, article I, provides: “The right of trial
by jury shall remain inviolate.” Section 11, article I,
also provides, among other things, that in all criminal
proceedings the accused shall have the right to a speedy
trial by an impartial jury of the county or district in
‘which the offense is alleged to have been committed. Sec-
tion 296 of the code provides for the waiver of a jury in
civil cases. There is no provision, however, in the code
of criminal procedure for such waiver of a jury, but sec-
tion 466 of the criminal code provides: “In all criminal
cases, except as may be otherwise expressly provided, the
jury summoned and impaneled according to the provisions
of the laws in force relating to the summoning and im-
paneling of juries in other cases shall try the accused.” In
construing this provision of the statute we held in Arnold
v. State, 38 Neb. 752

“The statute was designed for the protection of the state
as well as the prisoner. His consent could not change the
law. The rights given him by a statute he could not
waive; and, even by agreement with the state’s prosecu-
tor, the tribunal which the law provided for the trial of
this issue could not be set aside and some other tribunal
substituted.”

This doctrine is supported by a long line of well con-
sidered cases in the various states of this Union, among
which may be cited State v. Carman, 63 Ta. 130, 18 N, W.
691; Cancemi v. People, 18 N. Y. 128; Harris v. Pcople,
128 T11. 585, 21 N. E. 563; State v. Lockwood, 43 Wis. 403 ;
Williams v. State, 12 Ohio St. 622; Cooley, Constitutional
Limitations (7th ed.), 458; Kz parte Swmith, 135 Mo. 223.
If, then, the only tribunal provided by the constitution
and laws of the state of Nebraska for the trial of one
charged with a felony is a court and jury, it follows that
the parties cannot by agreement constitute some other
tribunal for this purpose. Consent of parties can waive
jurisdiction of the person, but the law alone confers juris-
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diction of the subject matter. If parties by consent could
confer jurisdiction on a judge of a district court, which
is withheld by the constitution and statutes of the state,
then, by the same agreement, they might confer on a com-
mitting magistrate the jurisdiction to try and finally
determine the guilt or innocence of one charged with a
felony at his preliminary examination. When the infor-
mation was filed in the district court for Garfield county
charging in statutory language the prisoner with the
offense of grand larceny, and he came into court either
voluntarily or under the custody of the sheriff, the court
became possessed under the laws of the state with the
jurisdiction of the person of the defendant, and was au-
thorized to make such orders touching the arraignment
of the prisoner, his admission to bail, or commitment in
default of bail, as the statute provides. But when the de-
fendant pleaded not guilty, and the cause was set for trial
on such plea, the only tribunal provided by the constitu-
tion and laws of this state that had authority to determine
whether the defendant was guilty or innocent of the
offense charged in the information was a jury summoned
from the county in which the offense was alleged to have
been committed. When the judge of the court, acting
under a mistaken conception of the effect of the consent
of the prisoner, undertook to determine the question of
his guilt or innocence of the felony charged, his judgment
and sentence based on such judgment was a mere nullity
and absolutely void. From this line of reasoning it fol-
lows that the commitment under which the respondent
warden detains the petitioner in the penitentiary is a legal
nullity. It therefore follows that so much of the judg-
ment of the district court as remanded the prisoner to
the custody of the warden of the penitentiary is erroneous,
and should be set aside.

It does not follow, however, as contended by counsel for
the prisoner, that because the commitment under which
the warden detains the prisoner is insufficient, the prisoner
should be discharged from further proceedings, for it is
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provided by section 358 of the criminal code, which gov-
erns habeas corpus proceedings, among other things:
“When the said judge shall have examined into the cause of
the caption and detention of the person so brought before
him, and shall be satisfied that the person is unlawfully
imprisoned or detained, he shall forthwith discharge such
prisoner from said confinement. And in case the person
or persons applying for such writ shall be confined or
detained in a legal manner, on a charge of having com-
mitted any crime or offense, the said judge shall, at his
discretion, commit, discharge, or let to bail such person
or persons.” Now, it clearly appears that an information
properly charging thie offense of grand larceny, to which
the prisoner has pleaded not guilty, is pending against him
for trial before a duly authorized tribunal in Garfield
county, and the rule covering such case is that, if the com-
mitment on which the prisoner is detained is insufficient,
the court on habeas corpus will discharge the prisoner
‘from that commitment, and will recommit him to the cus-
tody of the court having jurisdiction of the offense prop-
erly charged by indictment or information against him.
Ex parte Bennett, Fed. Cas. No. 1,311, 2 Cranch (C. ¢,
612; In re Ring, 28 Cal. 247; Miller v. Snyder, 6 Ind. 1;
In re Mason, 8 Mich. 70; Ex parte Badgley, 7 Cow.
(N. Y.) 472. .
It is therefore recommended that the judgment of the
district court be reversed and the cause remanded, with
directions to the trial court to discharge the prisoner from
his confinement in the penitentiary on the warrant of com-
mitment based on the void judgment and sentence of the
judge of the district court for Garfield county, and that the
" prisoner be required to enter into a recognizance for his
appearance at the next term of the district court for Gar-
field county to answer the charge of grand larceny therein
pending against him, and that these proceedings and the
recognizance so directed be certified to the district court
for Garfield county, as provided by section 358 of the
criminal code, and that in default of the recognizance so
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directed the prisoner be committed to the jail of Garfield
county, there to remain until discharged by due process
of law.

5

AMES and LETTON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded, with directions to the trial court
to discharge the prisoner from his confinement in the peni-
tentiary on the warrant of commitment based on the void
judgment and sentence of the judge of the district court
for Garfield county, and that the prisoner be required to
enter into a recognizance for his appearance at the next
term of the district court for Garficld county to answer
the charge of grand larceny therein pending against him,
and that these proceedings and the recognizance so di-
rected be certified to the district court for Garfield county,
as provided by section 358 of the criminal code, and that
in default of the recognizance so directed the prisoner be
committed to the jail of Garfield county, there to remain
until discharged by due process of law.

JUDGMENT ACCORDINGLY.

FRONTIER STEAM LAUNDRY COMPANY V. JAMES P.
CONNOLLY.

FiLEp DECEMBER 7, 1904, No. 13,5901,

1. City Ordinance: BreacH: LiasiLiTy. Whether a liability arising
from a breach of a duty prescribed by statute or ordinance ac-
crues for the benefit of an individual specially injured thereby,
or whether such liability is exclusively of a public character,
depends upon the nature of the duty enjoined and the benefits
to be derived from its performance.

+ FmE PrOTECTION. An ordinance which requires the placing
of fireproof shutters upon the windows of brick buildings within

2,
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a city imposes a duty for the purpose of giving to the public pro-
tection against fire which the common law did not provide.

: LiasiLiry. Where in such city one is in possession of prop-
erty as bailee, and it is destroyed by fire which spread from
another building through windows unprotected by fireproof shut-
ters, he is not liable for the value of such property by reason of
the fact that he owned the building and that no fireproof shutters
were provided as required by the ordinance.

ERROR to the district court for Douglas county: Guy R.
C. READ, JUDGE. Reversed.

B. N. Robertson, for plaintiff in error.

W. H. Herdman, contra.

LeTrToN, C.

This is an action to recover the value of certain articles
of personal property which had been delivered to the
plaintiff in error, the IFrontier Steam Laundry Company
of the city of Omaha, for the purpose of being laundered,
and which were destroyed by fire which spread to the
premises of the steam laundry company from an adjoin-
ing building. The delivery of the goods to plaintitf in
error for the purposes claimed is admitted by the plead-
ings, but the plaintiff in error asserts that it exercised
due care and caution in the possession and preservation of
the property, and that without its fault or negligence a
fire which originated on the adjoining premises spread to
its premises and destroyed the goods. It denies that it is
responsible for the fire, or that it has been guilty of negli-
gence in any manner in the care of the property. A paper
marked “Reply” found among the files does not appear to
have been filed, but since at the time of the trial leave was
given to file a reply, and since the court in its instrue-
tions treated the issues as if this paper had been filed, we
will consider the case as if the issues had been made up
by the filing of the reply. The reply alleges that the negli-
gence charged consisted in this: that the premises were
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within the fire limits of the city of Omaha, that the build-
ings had windows within 40 feet of each other which were
not covered by fireproof doors or shutters, as required by
ordinance No. 4858 of the city of Omaha; that, by reason
of the defendant’s failure to cover said windows with
ﬁreproof shutters, the fire entered the defendant’s prem-
ises and destroyed the plamtlff’s property; that the fire
entered only through the windows, and that, had the win-
dows been covered with fireproof shutters, the fire would
not have entered, and the goods of the plamtlff would not
have been destroyed.

It may be questioned, under the evidence in this case,
whether or not the ordinance which was introduced in
evidence and which provided that fireproof shutters should
be placed on the windows of brick buildings was of any
force or effect as against the plaintiff in error, since the
building appears to have been constructed long prior to
the passage and approval of the ordinance, and it being
penal in its nature could not he retroactive in its effect.
This question, however, has not been distinctly raised in
the case, and will not be decided. Assuming then that the
ordinance was effective as to the premises, it remains to
be seen whether or not a violation of its provisions con-
stituted such negligence on the part of the plaintiff in
error as would make it liable to persons whose goods were
in its custody as bailee, and were destroyed by fire com-
municated through the unprotected openings. The only
remedy provided by the ordinance for a breach of its pro-
visions is a penalty of not less than $10 nor more than
$100. It may be said that generally the penalty provided
for a breach of the condition of an ordinance is the only
one recoverable, but there is a further principle which is
applicable in such cases, and that is that evidence of the
violation of an ordinance usually tends to show actionable
negligence where the consequences have ensued from its
violation which are contemplated by the ordinance.
Omaha Street R. Co. v. Duvall, 40 Neb. 29. Wherever a

statute or ordinance creates a duty or obligation, though
52

3.
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it does not in express terms give a remedy, the remedy
which is properly appllcable to that obligation follows as
an incident, but whether a liability arising from the
breach of a duty prescribed by a statute or ordinance ac-
crues for the benefit of an individual specially injured
thereby, or whether such liability is exclusively of a public
character, must depend upon the nature of the duty en-
joined.and the benefits to be derived from its performance.
Taylor v. Lake 8. & M. 8. R. Co., 45 Mich. 74; Hayes v.
Michigan C. R. Co., 111 U. 8. 228 240; 2 Cooley, Torts
(3d ed.), 6583 C'ook v. Johnston, 58 Mlch 437, 25 N. W,
388. If the duty imposed by the ordinance is clearly in-
tended for the protection and for the benefit of individuals
or of their property, the violation of the rule prescribed
tends to show negligence for which a recovery may be had;
but where the duty is plainly for the benefit of the public
at large, then the individual acquires no fiew rights by
virtue of its enactment, and a violation of the rule is of no
evidential value upon the question of negligence. It is
not always easy to draw the line between the two classes
of enactments. In fact, in some cases their purpose is both
for the welfare of the public at large and also for the pro-
tection of the personal and property rights of individuals.
In such case the individual may adduce the failure to per-
form the duty enjoined as evidence of negligence. The
rule which is applicable can only be ascertained from a_
consideration of the object and purpose of the enactm.entf
itself in each particular case. }
What then is the purpose of the enactment of the sec-
tion under consideration? 1Is it for the benefit of the -
public at large, for the public safety, or is it for the bene-
fit of persons whose property may be burned in buildings
not provided with fireproof shutters? We are satisfied
that the purpose of section 53 of the ordinance which re-
quires the erection of fireproof doors and shutters upon
brick buildings within the city is to protect the genem}
public against the spread of fire. A fire which may inflict
but a small amount of damage when confined to the place
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of its origin, if allowed to spread, increases in intensity as
it continues its career, and may, unless scasonably checked,
inflict incalculable damages upon individuals and upon the
public at large. The safety of life and property in large
cities demands such precautions against the spread of
flames as the ordinance requires. Ordinances prescribing
such safeguards and protective appliances are everywhere
upheld as a proper exercise of the police power of the mu-
nicipality, exercised for the safety of the people and the
preservation of their property. Their purpose, while it may
incidentally benefit the individual who is required to thus
safeguard his building, is for the benefit and safety of the
public at large. They are not enacted primarily for the
purpose of preserving buildings endangered by fire to the
owners thereof, for, if a man neglects to protect his own
property from fire, or if he chooses to destroy it himself, it
is not the concern of the lawmaking power, so long as in
so doing he does no act which affects the rights and privi-
leges of other persons; nor are they enacted to make the
owners of buildings who neglect to comply with such
provisions liable for the loss by fire which may have
spread to such buildings of the property of other persons
contained therein. Under the view we take of the purpose
of this.portion of the ordinance, no liability attaches to
the plaintiff in error on account of the destruction of the
property, the value of which it is sought to recover in this
action.

Ifor these reasons, we recommend that the judgment of
the distriet court be reversed.

AMES and OLbuaM, ('C., concur.

By the Court: Tor the rcasons stated in the foregoing
opinion, the judgment of the district court is
' REVERSED.
SEDGWICK, J., dissenting.

It is, and without doubt correctly, considered in the
opinion that we are committed to the rule declared in
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Owmalia Street R. Co. v, Ducrall, 40 Neb. 29, that the viola-
tion of any statutory or municipal regulation, established
for the purpose of protecting persons or property from
injury, is evidence of negligence, when the other elements
of actionable negligence concur. Tt is said in the opinion :
“If the duty imposed by the ordinance is clearly intended
for the protection and for the hencfit of individuals or of
their property, the violation of the rule preseribed tends
to show negligence for which a recovery may be had, but
where the duty is plainly for the benefit of the public at
large, then the individual acquires no new rights by virtue
of its cnactment, and a violation of the rule is of no evi-
dential value upon the question of negligence.” It is also
said: “In some cases their purpose is both for the wel-
fare of the public at large and also for the protection of
the personal and property rights of individuals. In such
case the individual may adduce the failure to perform the
duty enjoined as evidence of negligence.” So that the hold-
ing in this case is that to protect the personal and property
rights of individuals is no part of the object of the
ordinance. To this proposition I cannot agree. The opin-
ion finds the object of the ordinance to be “for the benofit
of the public at large,” that is, for the public safety, and it
is directly stated in the opinion that “the purpuse of sec-
tion 53 of the ordinance which requires the erection of
fireproof doors and shutters upon brick buildings within
the city is to protect the yeneral public against the spread
of fire.” To protect the general public against the spread
of fire is to protect the property of the people of the city
generally from destruction by fire, and if the object is to
protect the property of all of the people of the city, it cer-
tainly must be a part of the object to protect the property
of cach individual citizen.

2. While some of the principles announced, and the
reasoning from which they are derived, seem to me to be
wrong, the conclusion may, I think, be justifiel upon
another ground. An ordinance, the effect of which may
be to place so great a responsibility upon a citizen, and
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which is penal in its nature, must be strictly construed.
It ought not to be held to apply to buildings erected be-
fore its enactment unless its language plainly compels
such a construction. The ordinance provides: “All brick
buildings, except dwelling houses, schoolliouses, churches,
and all strictly fiveproof buildings, shall have fireproof
shutters on every entrance on the rear walls and courts,
with openings within 40 feet of each other; such shutters
to be constructed to the satisfaction of the building inspec-
tor and chief of the fire department.” This language
might possibly be construed so as to apply to buildings
constructed before its cnactment, if it were not for the
plain language of the title of the ordinance, which must
be construed with it, and which seems to limit its effect
to buildings constructed after its enactment. Tt is en-
titled “An ordinance regulating the construction of build-
ings and providing penalties.”” T do not think that the
provisions of this ordinance could be so extended by con-
struction as to impose a penalty and such severe conse-
quences for a failure to protect with iron .shuntters the
windows of buildings that had already been constructed
when the ordinance was enacted.

FREMONT, ELKHORN & MISSOURT VALLEY RAILROAD COM-
PANY V. AXSEL HAGBLAD.*

Friep DecEmBER 7, 1904. No. 13,623.

1. Petition: Surriciexcy. Petition examined, and held not to state
a cause of action ex contractu against a common carrier, nor a
cause of action at common law for the carrier’s negligence.

: PassexGER. Petition further examined, and held not to set
forth facts sufficient to constitute the plaintiff a passenger so as
to bring him within the provisions of section 3, article I, chapter
72, Compiled Statutes, 1903.

* }{eiiéatririg éilowed. Sece oéiﬁion, p. 790, post.
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3. Carriers: DuTies. A railroad company owes only ordinary care to
persons impliedly invited upon its platform who are not pas-
sengers.

. PAsSSexGER. Tn order to bring a person within the station
house or upon the platform of a railroad station within the pro-
tection of the legal duties owing by a common carrier to its pas-
sengers, a person intending to become a passenger must go to
the station at a reasonalle time before the time fixed for the de-
parture of the train upon which he intends to take passage, in
a proper manner, and there, cither by the purchase of a ticket or
in some other manner, indirate to the carrier his intention to take
passage and thus place himsclf in the carrier’s charge.

5. Pleading. In order to state a cause of action upon the statutory
duty of a railroad company to a passenger who has not actually
taken passage upon the train, it is necessary that the facts stated
show that the person suing is one of the class of persons to
whom the remedy is afforded by the statute. To plead that he is
a passenger, in a case where the existence of such relation to
the carrier is at issue, pleads a mere conclusion of law and is not
sufficient.

6. Passenger. From the time a passenger, as defined herein, places
himself under the charge of the carrier as he begins his journey
until he is afforded the opportunity to leave the premises of the
carrier at its termination, he is “‘a passenger being transported,”
unless by some act not attributable to the carrier the relation
ceases.

Ernor to the district court for Ilolt county: WILLLAM
H. WESTOVER, JUDGE. Rcrersed.

Benjamin T. White and J. B. Sheean, for plaintiff in
error.

M. F. Harrington and A. I, Mullen, contra,

Lerrox, C.

This action was brought by Axsel Hagblad, defendant
in error, hereinafter styled the plaintiff, against the IFre-
mont, Elkhorn & Missouri Valley Railroad Company,
plaintiff in error, hereinafter styled the defendant. Judg-
ment was rendered for the plaintiff helow, and the defend-
ant below brings error to this court. The sole error as-
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signed is that the trial court erred in overruling the de-
fendant’s motion for a judgment on the pleading non
obstante reredicto. The defendant, by a general demurrer,
by seasonable objection to the introduction of evidence
upon that ground, by motion for an instruction, and by
motion for judgment non obstante veredicto, at every
stage of the case challeneged the sufficiency of the allega-
tions of the petition to state a cause of action against the
defendant. The parts of the petition which are necessary
to be set forth, in order to state the question involved, are
as follows:

“l. The plaintiff for cause of action alleges that the
defendant is a corporation duly organized under the laws
of the state of Nebraska, and has been such corporation
for ten years last past; that the defendant is a corpora-
tion engaged in the railroad business, and for ten years
last past it has been a common carrier of passengers for
hire upon its railroad, and has owned and operated a line
of railroad in the counties of Madison, Antelope and Holt
in the state of Nebraska; that Norfolk and Meadow Grove
are stations upon the defendant’s line of railroad in Madi-
son county where it receives and delivers passengers oa
and from its trains, and that the defendant on the 28ih
day of December, 1902, was a common carrier carrying
passengers from Norfolk to Meadow Grove, and that the
station at Norfolk where such passengers are received is
commonly known as Norfolk Junction.

“2. That on the 28th day of December, 1902, the plain-
tiff purchased from the defendant at Norfolk, Nebraska,
a ticket entitling him to a safe passage on the defendant’s
train from Norfolk to Meadow Grove, and insuring him
against injury while a passenger on said train and while
a passenger on the defendant’s premises at Norfolk; that
while plaintiff was standing on the defendant’s station
platform at Norfolk on the evening of said day, and after
he had purchased and paid the defendant for said ticket,
and while he was a passenger on the defendant’s premises,
and while he was waiting for the arrival of the defendant’s
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train which was to carry him from Norfolk to Meadow
Grove, he was struck by an engine and cars run and
operated upon the defendant’s railroad track at Norfolk,
and which train was under the direction and with the
knowledge, approval and consent of the defendant. That
by being struck by said engine and said cars the plaintiff
was thrown down, mangled, bruised and injured, and
sustained the foll()\\ ing injuries.”

It will be observed that the petition does not allege that
any act was negligently done.  If the action had Dbeen
brought against an individual for damages occasioned by
his negligence which resulted in the injuries Lomplalned
of, it would be essential to allege that the injuries were
occasioned by the negligence of the defendant, either by
setting forth facts which would constitute negligence as
a matter of law, or by pleading generally that the defend-
ant was negligent in performing or onitting to perform
the acts complained of as constituting n(mlwen(e Omaha
& RV, R. Co. v. Wright, 49 Neb. 456, The allegations of
the petition under consideration do not set forth that the
act by which the plaintiff was injured was done negli-
gently, and no fact is alleged which constitutes negligence
as a matter of law under the common law, nor by statute
unless the plaintiff was one of a class embraced under the
provisions of section 3, article I, chapter 72, Compiled
Statutes, 1903 (Annotated Statutes, 10039), relating to
injuries to persons while being transported over railroads
in this state. Since the petition was assailed at every
stage in the progress of the cause, the pleader will be
presumed to have stated his case as fairly to himself as
the facts will warrant, and the familiar rule applied that
the allegations in the petition and all presumptions aris-
ing therefrom will be construed against the pleader, and
no presumptions in his favor indulged in. ITaving these
rules in mind, therefore, it will be observed that the
only allcgations of the petition which show the manner
in which the plaintiff was injured are that, while plain-
tiff was standing on defendant’s station platform at
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Norfolk on the evening of December 28, 1902, he was -
struck by an engine and cars run and operated upon the
defendant’s railroad track, which train was run under the
direction and with the knowledge, approval and consent
of the defendant. That, by being struck by said engine
and cars, the plaintiff was injured. Taking these al-
legations alone, without the aid of any presumptions, they
appear to be somewhat inconsistent. The plaintiff,
while standing on the platform, was struck by the engine
and cars operated upon the track. The plaintiff stood
presumably upon a safe and properly constructed plat-
form, the engine and cars were presumably properly con-
structed and properly operated, and the track was pre-
sumably in good condition for the purpose of its construe-
tion. If we accept these facts as true, then, unless the
plaintiff was so situated at the time of the accident that,
though he was standing upon the platform, his body pro-
jected over the track in such manner that properly con-
structed and operated engine and cars might strike him,
no injury could result. This being the case, the inference
must be deawn that, presuming that the defendant was
operating its trains with due care and caution, the plain-
tiff placed himself in a position that common knowl-
edge would show to be one of danger. We conclude there-
fore that the petition fails to disclose any facts which con-
stitute negligence on the part of the defendant as a mat-
ter of law irrespective of the statute, and does not state
a cause of action if based upon a common law liability of
the defendant.

The plaintiff contends that the petition states a good
cause of action upon three grounds: First, it states a
breach of contract to safely convey the plaintiff from the
point where he purchased the ticket to the point of desti-
nation; second, it states a cause of action under the
statute hereinbefore alluded to; third, it states a cause of
action on the ground of negligence, by stating facts which
as a matter of law constitute negligence on the part of the
defendant.
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Ag to the first contention, we think it clear that this
petition is not based upon contract. No promise and no
consideration therefor have been alleged. The petition
alleges that the plaintift purchased a ticket. While it is
true that a railroad ticket is cvidence of a contract be-
tween the carrier and the purchaser thereof, still the plea
that the plaintitf purchased a ticket for a passage from
Norfolk to Meadow Grove, without alleging that the de-
fendant agreed to carry him between these points in con-
sideration of the sum paid, and alleging further a breach
of the contract, does not set forth an action er contractu.
15 Ency. Pl & Pr., p. 1125, and notes.

“There is a class of cases arising out of contract, where,
by reason of the contract, the law raiscs a duty, for the
breach of which duty an action on the case may be main-
tained ; and in such cases the contract, being the basis and
gravamen of the suit, must be alleged and proved. * * *
But when the gist of the action is a breach of duty and not
of contract, and the contract is not alleged as the cause
of action, and when, from the facts alleged, the law raises
the duty by reason of the calling of the defendant-—as in
case of innkeepers and common carriers—and the breach
of duty is solely counted upon, the rules applying to ac-
tions ex dclicto determine the rights of the parties.” Frink
v. Potter, 17 111. 406. See also Wright v. Geer, 6 Vt.
151; Bank of Orange v. Brown, 3 Wend. (N. Y.) 158;
W’Call v.. Forsyth, 4 W. & 8. (Pa.) 179.

We conclude therefore that the gist of this action under
the allegations of the petition is a breach of duty arising
from the obligations imposed by law upon common ecar-
riers, and that it is not an action upon the contract of
carriage.

We have already considered the third ground upon
which the plaintiff asserts the petition is sufficient, and
decided that his position as to this is unsound. There
remains, however, to be considered the contention that
the petition states a cause of action under section 3,
article I, chapter 72, Compiled Statutes, 1903 (Annotated
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Statutes, 10039), and this presents an important point
for consideration. Section 3 is as follows: “Every rail-
road company, as aforesaid, shall be liable for all dam-
ages inflicted upon the person of passengers while being
{ransported over its road, except in cases where the in
jury done arises from the criminal negligence of the per-
son injured, or when the injury complained of shall be the
violation of some express rule or regulation of said road
actually brought to his or-her notice.” The plaintiff con-
tends that under the allegations of the petition he was a
passenger and was injured while being transported over
the defendant’s railroad, and that since this fact appears
upoun the face of the petition the liability of the company
for damages sustained by him is fixed, unless, by proper
pleading and -proof as to the plaintiff’s c¢riminal negli-
gence or violation of some rule or regulation actually
brought to lis notice, it relieves itself from the burden and
from the conclusive presumption of negligence which is
placed upon it by the statute. On the other hand, the de-
fendant insists that a purchaser of a railroad ticket while
standing on a station platform waiting for the arrival of a
train on which he intends to take passage does not come
within the class of passengers protected by the statute, and
that such a person is not a “passenger being transported”
over the carrier’s road. And in this connection the de-
fendant calls attention to the fact that the petition does
not allege that the plaintiff was injured while attempting
to alight from or board his train, or that he had begun his
journey by taking passage on the train. It is obvious
therefore that the determination of the question presented
rests upon the inquiry whether a person who has bought
a ticket and is upon a station platformm awaiting the ar-
rival of a train upon which he intends to take passage is a
passenger bheing transported over its road.

Defendant argues that the common law recognized two
classes of passengers, those being transported and those
not being transported, and established different degrees
of care, and in case of injury different rules as to the bur-
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den of proof. That as to the first class the carrier was
bound to exercise the highest degree of care which human
skill and foresight could devise, and that an injury dono
to one of this class arising from defective roadbed, equip-
ment or management was presumed to have been caused
by the negligence of the carrier. That as to the seconl
class, those not Leing actually transported, the carricr
was only bound to exervise ordinury care, and from an
injury to one of this class no presumption of negligence
was raised against the carrier.

As to the first proposition there is no difference of opin-
ion worthy of mention. The doctrine that the carrior
must exercise the highest degree of carve is aceepted as the
settled rule in nearly all jurisdictions. The reason for this
rule is well stated by the supreme court of the United
States in an carly case, Philudelphic & R. R. Co. r.
Derby, 14 How. (U. 8.) *468, decided in 1832: “When car-
riers undertake to convey persons by the powerful but
dangerous agency of steam, public policy and safety re-
quire that they be held to the greatest possible care and
diligence. And whether the consideration for such trans-
portation be pecuniary or otherwise, the personal safety
of the passengers should not be left to the sport of chance
or the negligence of careless agents. Any negligence, in
such cases, may well deserve the epithet of ‘gross.” ” “Any
relaxation of the stringent policy and principles of the
law affecting such cases, would be highly detrimental to
publie safety.”

As to the second proposition, however, the authorities
are not uniform, one class of cases following the doctrine
laid down in 2 Shearman and Redfield, Law of Negligence
{5th ed.), sec. 501, as follows:

“When Ordinary Care Only Required. The requirement
of extraordinary care, being founded upon the special
risk of human life involved in the business of carrving
passengers, is not to be extended to incidents of the busi-
ness which do not involve such risk, and in which the
carrier stands in the same relation to the passenger as do
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other business men from whom such peculiar care is not
required.  Hence, while a carrvier must use ordinary care
to make the means of approach and departure and other
accessories safe for the use of passengers, he is not re-
quired to use any higher degree of care with reference to
these things.  Therefore, with regard to platforms, stairs,
waiting-rooms in a station, the ground surrounding it and
other premises of a railroad company, its obligation to
xassrngers is only one of ordinary care, in common with
that of all other occupants of land or buildings, inviting
persons to enter thercon, for compensation; since passen-
gers are no more endangered, in such places, than they are
in similar premises not belonging to a railroad company.”
Pennsyleania R. Co. v. Marion, 104 Ind. 239; Kelly v. Man-
hattan R. Co., 112 N. Y. 443; Lafilin v. Buffulo & S. R. Co.,
106 N. Y. 136; Falls v. San I'rancisco & N. P. R. Co., 97
Cal. 114; Noreland v. Bouston & P. R. Co., 141 Mass. 31;
Jordan v. New York, N. H. & H. R. Co., 165 Mass. 346;
Ntokes v, Nuffoll: & C. R. Co., 107 N. Car. 178; McDonald
r. Clicago & N. W. R. Co., 26 La. 124; Soutlhern R. Co. v.
Reeves, 116 Ga. 743,

The other class of cases hold in the main that the car-
rier’s duty to a passenger is the exercise of the highest
care at all times that the relation subsists, from the time
that a person becomes a passenger until he ceases to be
such, his journey is completed and lie has left the car-
rier’s premises. A few of the cases holding the carrier to
the same degree of care with reference to a person who
has become a passenger, from the time he assumes such
relation until within a reasonable time after his alight-
ing from the train and departure from the platform or
station at his destination, are the following: Gaynor v.
Old Colony & N. R. Co., 100 Mass. 208, 97 Am. Dec. 96;
Grand Rupids & I. R. Co. v. Martin, 41 Mich. 667; Knight
v. Portland S. & P. R. Co., 56 Me. 234; Warren v. Fitch-
burg R. ("o, 8 Allen (Mass.), 227; Dodge v. Boston & B.
Steamship Co., 148 Mass. 207; Weston v. New York Ele-
rated R. Co., T3 N. Y. 595; Norfoll & W. R. Co. v. Galli-
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her, 89 Va. 639; Burke v. Chicugo & N. W, R. Co., 108 T1.
App. 565; Krants v. Rio Grande W. R. Co., 12 Utah, 104,
30 L. R. A. 297; Johns v. Charlotte, C. & A. R. Co., 39
S. Car. 162, 20 L. R. A. 520.

The question as to which of these two rules governs the
liability of railroads for injurvies to passengers upoin their
station platforms or premises in this state, as presented
by the pleading in this case, depends upon the proper con-
struction to be given to the phrase, “a passenger while
Deing transported over its road.” If the intention of the
legislature was that this phrase should be construed lit-
cerally, then a passenger not actually in process of being
moved or carried from one point to another would not be
within the protection of the statute. This court, however,
has recently had occasion to construe this phrase to some
extent. In the case of the Chicayo, R. [. & P. R. Co. .
Sattler, 64 Neb. 636, 646, this provision is discussed with
reference to the facts in that case, where a passenger left
the train on his own volition for a purpose not incident
to the journey. In that case it is said:

«“\We are agreed that the words ‘while being transported
over its road’ is a qualifying phrase, intended to limit
liability on the part of the company, and that we must
give it the force intended by the legislature. We cannot,
however, agree with the plaintiff in error that it was in-
tended to exclude all passengers who leave the car pro-
vided for them by the carrier. It is well known that many
—perhaps most—roads provide cating houses and other
accommodations for the comfort or convenience of their
patrons, and that regular stops arc made for meals, rve-
quiring the passengers to leave the car in which they ave
being transported, and often to cross numerous tracks on
their way to and from the car to the dining room or res-
taurant. In such cases one does not lose his character as
a passenger in the course of transportation over the road,
or the protection of the statute. The duty of the company
to provide him safe cgress and ingress for such necessities
as are required on his journey, and which the road assumes
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to furnish, and which it invites him to partake of, is
no less stringent than to furnish him safe passage on its
cars. While seated in the dining room of the company
he is under its control, and must conform to its rules, as
fully as while on the train; and, while thus subject to the
rules and regulations of the company, he is their passen-
ger, cntitled to like protection from damage from the
operating of the road as while seated in the car, proceed-
ing on his journey. We believe and hold that it was
intended to include in the words ‘while being transported
over its road’ all passengers actually on the train,
whether the same is in mwotion or standing on any part of
the road: and it further includes those passengers leaving
the train for any necessary purpose incident to their jour-
ney, such as a change of cars, or to procure refrc shoments
at any point where the same is furnished by the company,
and where an express or implied invitation is extended to
the passcngers to leave the car for that purpose.””  The
phrase then is not in all cases to be literally construed.
If a person who has left the train for any necessary
purpose incident to the journcy, such as to procure re-
freshments at a point where the same is furnished by the
company, is, while upon the platform on his way to the
cating house and during his return to the train, “a pas-
senger being transported” within the contemplation of the
statute, is not the intending passenger who has purchased
his ticket and who may walk side by side with him upon
the station platform on his way to the same coach equally
a passenger being transported? e is upon the company’s
premises furnished to him for the purpose of procuring
his ticket and giving him access to the train, and has be-
gun his journey. Should an injury oc¢ur to both, can
one rule be applied to an action brought by the passenger
who was returning from the dining room to the train, and
snother rule to the passenger who was walking with him
from the waiting room or ticket office to the same train?
Further than this, how can a reasonable distinetion be
(drawn between the duty of the railroad company to the
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passenger xitting in a train about to move from the sta-
tion, and a passenger upon the platform, or in the station
house, ready to take the train and begin his journey?

It is argued in the defendant’s brief that the legislature,
in adopting the langnage of the courts when defining the
class of passengers entitled to the highest degree of care,
adopted the same meaning and construction as was given
to that language by those courts. DBut as we have seen
the courts are not uniform in their holdings in this re-
spect, and from the whole course of legislation and judicial
construction within this state we believe that the legisla-
ture, by the use of the language quoted in the section
under consideration, intended no more and no less than
that cvery individual to whom the carrier owed the care
due a passenger should, as long as the relation existed,
be within its terms, but that when the relation ceases,
either by voluntary disregard of reciprocal rights and
dutics of the passenger as in the Sattler case, or by dis-
regard of the reasonable rules and regulations of the car-
rier on the part of the passengér, or by his criminal negli-
gence, the carrier Leromes absolved upon his part from the
presumption of negligenece created by the statute; or, to
place the idea in other words, that from the time the
intendingz passenger places hinself under the charge of
the carrier as he Logzins his journey until he is afforded
the opportunity to leave the premises of the carrier at its
termination, he is “a passenger being transported,” unless
by some act not attributable to the carrier the relation
ceases,

When does the relation of carrier and passenger begin?
With but minor ditferences depending upoﬁ the circum-
stances in each particular case, the courts are generally
agreed upoen this point.  The general rule seems to be that
where a pcrson intending to take passage upon a train
goes into a station within a reasonable time prior to the
hour of dcparture of the train, in a proper manner, and
there, either by the purchase of a ticket or in some other
manner, indicates to the carrier his intention to take
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passage, from that time on, while waiting for his train,
he is entitled to all the rights and privileges of a passen-
ger. In 4 Elliott, Railroads, p. 2459, note 1, it is said
the true doctrine is announced by the supreme court of-
Massachusetts in Webster v. Fitchburg R. Co., 161 Mass.
298, In that case a person who held a ten-trip ticket was
struck and killed by a train when he was running rapidly
from the direction of the public street across the defend-
ant’s premises outside of the passenger station to the track
on which was an incoming train, apparently with a view
to take another train which was about to start for Boston
on the track beyond. It wasg contended that, inasmuch
as he had previously obtained a ticket and was on the de-
fendant’s premises in a place designed for the use of
passengers outside of the station, and was about to take
a train, he had become a passenger. The court, however,
say:

“One becomes a passenger on a railroad when he puts
himself into the care of the railroad company to be trans-
ported under a contract, and is received and accepted as a
passenger by the company. There is hardly ever any
formal act of delivery of one’s person into the care of the
carrier, or of acceptance by the carrier of one who pre-
sents himself for transportation, and so the existence of
the relation of passenger and carrier is commonly to be
implied from circumstances. These circumstances must
be such as to warrant an implication that the one has
offcred himself to be carried on a trip about to be made,
and that the other has accepted his offer, and has received
him to be properly cared for until the trip is begun, and
then to be carried over the railroad. A railroad company
holds itself out as ready to receive as passengers all per-
sons who present themselves in a proper condition, and
in a proper manner, at a proper place to be carried. It
invites everybody to come who is willing to be governed
by its rules and regulations. In a case like this, the ques-
tion is whether the person has presented himself in readi-

ness to be carried, under such circumstances in reference
53
A3
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to time, place, manner, and condition that the railroad
company must be deemed to have accepted him as a pas-
senger.”

The rule stated in this case has becn approved and cited
many times since its announcement, both by text writers
and by courts, and we believe the doctrine stated to be
sound. If the plaintiff has not brought himself within
this rule he was not a passenger, and never became such
in the eye of the law, and unless by the allegations of his
petition he is within the class his petition will not state a
cause of action. It will be observed that the petition con-
tains no allegation in regard to the time when the train
upon which be was intending to take passage was duc to
depart from Norfolk. It alleges the purchase of a ticket,
but that alone does not make a person a passenger.

In Illinois C. R. Co. v. O’Keefe, 168 I11. 115, 39 L. R. A.
149, it is said:

“One does not become a passenger until he has put
himself in charge of the carrier and has been expressly or
impliedly received as such by the carrier. * * * The
purchase of a ticket does not make one a passenger unless
he comes under the charge of the carrier and is accepted
for carriage by virtue of it.”

This case is reported in 61 Am. St. Rep. 68, with a
monographic note upon the general subject of who arc
passengers and when they become such.

In Illinois C. R. Co. v. Laloge, 113 Ky. 896, 62 L. R. A.
405, the facts were that a passenger went to the railroad
station five hours before her train was due, and was as-
saulted. A statute of Kentucky requires the ticket office
and waiting room to be opened, lighted and warmed 30
minutes before train time. The court held that it was the
duty of the carrier to provide such facilities for intending
passengers within a reasonable time before the departure
of its trains. That 30 minutes was a reasonable time, and
that, by coming to the station five hours before the
schedule time for the departure of the train, the plaintiff
did not become a passenger. That there was no obliga-
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tion upon the railroad to furnish accommodations for the
entertainment for an indefinite length of time of those
who contemplate in the future becoming its passengers.
That there was mno invitation, either express or implied,
until within 30 minutes before train time, and that
consequently it owed no duty to the plaintiff other or
different from that owing to any ordinary person.

In Phillips v. Southern R. Co., 124 N. Car. 123, 45 L. R.
A. 163, the circumstances were that a person went to the
railroad station five hours before train time. The carrier
had a rule to close its waiting room until 30 minutes
before the time of departure of each train. The night was
cold, the plaintiff was ejected, and was injured by the con-
traction of a severe cold and subsequent illness. In the
opinion the court say:

“A party coming to the railroad station with the inten-
tion of taking the defendant’s next train becomes, in con-
templation of law, a passenger on defendant’s road, pro-
vided that his coming is within a reasonable time beforc
the time for departure of said train. To constitute him
such passenger it is not necessary that he should have
purchased his ticket, as seems to have been considered by
his Honor. 1 Fetter, Carriers of Passengers, sec. 288.
But the purchase of the ticket would probably be con-
sidered the highest evidence of his intention. But still,
it is his coming to the station within a reasonable time
before, with the intention to take the next train, that
creates the relation of passenger and carrier.”

Another instructive case is Louisville & N. R. Co. v.
Reynolds, 71 8. W. (Ky.) 516. The plaintiff had gone to
the station to take a train at 11 P. M. His train was late,
though he testified he did not know this. While he was
standing on the platform about 15 feet from the track, he
was struck by a piece of coal which fell from a train
which was passing rapidly by with loaded coal cars, and
was severely injured. The court said:

“Appellee was * * * rightfully on the platform, and
sustained the relation of passenger to the appellant for he
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was there to take the train, and, the waiting room being
closed, had a right to be on the platform. It was train
time, and so he had a right to come to the station at this
time to take the train; and if it be true that he was told
that the train was late, being at the station he had a right
to remain there, and wait for it.”

With these views we concur.

A railroad company is not bound to furnish a place of
entertainment for perscus who may intend at some future
time to become passengers over its road, and such a per-
son who resorts to its station, or who stands upon its plat-
form exposing himself to such dangers and risks as may
naturally and obviously occur at such a place by reason
of rapidly moving trains, switching of freight cars, or
engines passing by or by the moving of articles of freight,
assmines and takes upon himself the risk of injury, and is
entitled to the carrier’s protection in no greater degree
than any other licensee. Ordinary care under all the cir-
cumstances of the time and place is all he is entitled to.
The fact that he may have procured a ticket is immaterial.

The relation of carrier and passenger does not begin
until within a reasonable time prior to the time fixed for
the departure of the train the prospective passenger in-
tends to take, and not until he has in some manner, cither
expressly or impliedly, placed himself within the carrvier’s
charge. If, within a reasonable time before the departure
of the train he intends to take, he goes to the place pro-
vided for the reception of intending passengers, and there
places himself actually or impliedly within the cartier’s
care, then, and not until then, the law places around him
the protection vouchsafed to passengers, and charges the
carrier with the highest degree of care for his safety. To
hold otherwise would be to place a most unjust and oner-
ous burden upon the carrier. In this day and age of
“limited trains,” “lightning expresses,” “‘vers,” “cannon
balls,” as they are sometimes fancifully'designated, many
stations and platforms upon main lines of railroads are
passed by such trains at rates of speed as high as 60 miles
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an hour. If a railroad company were held to the same
high degree of care to persons who are not passengers over
its road, resorting to its stations to loaf or loiter, it would
be compelled to moderate the rate of speed of such trains
at every way station along its line, and otherwise would
be compelled to interfere with the operation of its trains,
and the proper conduct of its business, to preserve the
safety and welfare of persons to whom it owed no duty.
Such a rule would be intolerable, and has not been en-
acted by the section under consideration. In order to
state a cause of action upon the statutory duty of a rail-
road company to a passenger, it is necessary that the facts
stated show that the person suing is one of a class of per-
sons to whom the remedy is afforded by the statute. To
plead that he is a passenger, in a case where the existence
of such relation to the carrier is at issue, pleads a mere
conclusion of law and is not sufficient. This rule has been
well stated in the case of Harris r. Stevens, 31 Vt. 79,
where the plaintiff sued in trespass for removal from a
railroad station house, and in his replication attempted to
establish his right to be and remain at the station. The
court sustained a demurrer to the replication, and en-
tered judgment for the defendant. In the syllabus the
court say: The right to enter and remain at a railroad
station house extends only as far as is reasonably neces-
sary to secure to the traveler the full and perfect exercise
‘and enjoyment of his right to be carried upon the cars,
“and. as to what is a reasonable time will depend upon the
circumstances of each particular case. And in the opin-
ion it is said:

“It is not alleged that it was the intent of the plaintiff
to go upon the then next regular train, or that his ticket
was for such train. For aught that is alleged his ticket
may have been for, and his intent to go upon, one of those
trains called excursion trains that are advertised to run
at some particular time, and for which tickets are sold
many days in advance of the time of departure. In this
respect we think the replication is defective; the plaintiff
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should have alleged that at the time, when, efc., he was
at the station awaiting the departure of a train that was
expected soon to leave, and on which he intended to go.
The replication should show that the plaintiff was there
intending to go upon a train that was expected to leave
within such a short period of time thereafter, that, in
view of the rule as before laid down, he would have the
right to remain at the station until its departure. This
replication, we think, does not show such a state of facts
as are necessary to vest such right in the plaintiff, and
therefore it is insufficient.”

So far then from having brought himself within the
class of “a passenger being transported” as the statute
prescribes, plaintiff in this case has not even pleaded
facts sufficient to show that he was a passenger under the
non-statute law prescribing the qualifications of the class
of persons embraced under that general designation. For
these reasons, we are of the opinion that the petition does
not state a cause of action under the statute, and that the
demurrer and objections to the introduction of evidence
should have been sustained.

A bill of exceptions was settled and allowed in the case,
but, since the sole question presented is the sufficiency of
the petition, we have not examined the same.

We recommend that the judgment of the district court
be reversed and cause remanded for further proceedings.

AMES and OLbHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause is remanded for further proceedings.

REVERSED.

The following opinion on rehearing was filed March 8,
1906. Former opinion modified :

Carriers: PAsSENGERS. Upon reexamination of the question, the sixth
paragraph of the syllabus to the former opinion, ante, p. 773, is
disapproved, and former opinion modified.
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LEerTON, J.

A rehearing of this case was granted mainly upon the
question of whether the proposition laid down in the sixth
paragraph of the syllabus of the former opinion, ante, P-
773, is a correct statement of the law. This praagraph
is as follows: “From the time a passenger, as defined
herein, places himself under the charge of the carrier as
he begins his journey until he is afforded the opportunity
to leave the premises of the carrier at its termination, he
is ‘a passenger being transported,” unless by some act not
attributable to the carrier the relation ceases.” No attack
has been made upon the principles laid down in the former
opinion as to when the relation of carrier and passenger
begins, nor is the applicability of the rule questioned re- -
quiring the highest degree of care to be exercised by the
carrier for the safety of a passenger, but it is earnestly
contended that the proposition above quoted was unneces-
sary to a decision of the case and is unsound as a state-
ment of the law. In Chicego, R. I. & P. R. Co. v. Sattler,
64 Neb. 636, it is said:

“We Dbelieve and hold that it was intended to include
in the words ‘while being transported over its road’ all
passengers actually on the train, whether the same is in
motion or standing on any part of the road: and it fur-
ther includes those passengers leaving the train for any
necessary purpose incident to their journey, such as a
change of cars, or to procure refreshments at any point
where the same is furnished by the company, and where
an express or implied invitation is extended to the pas-
sengers to leave the car for that purpose.”

In our former opinion it was asked whether one rule
could be applied to an action brought by a passenger
returning from the dining room to the train, and another
rule to a passenger walking with him from the waiting
room or ticket office to the same train, and it was upon
this statement in the Settler case that the proposition
herein attacked was founded. After further argument,
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and upon more mature consideration, we are convineced
that there is merit in plaintiff in error’s contention, and
that, as said in the Sattler case, we must give the qualify-
ing phrase the force intended by the legislature. The
difficulty lies in defining and limiting the class of persons
who are “passengers while leing transported over its
road.” When does the act of transportation begin and
when does it end, and when, if ever, during the journey is
the passenger not within the protection of the statute?
We have held that this section makes railroad companies
insurers of the safety of their passengers. Chicago, R. 1.
& P. R. Co. v. Zernecke, 59 Neb. 689; Chicago, B. & (). R.
Co. v. Landaucer, 39 Nel. 803; Fremont, 1. & M. V. R. Co.
v. French, 48 Neb. 638, Such an onerous burden should
not be imposed to a greater extent than warranted by leg-
islative sanction. 1In its Drief, plaintiff in error concedes
that the statute should apply to passengers who are getting
on or off the platform and steps of the cars, and who are
actually riding within the cars, but whether this is a
proper limitation or not we are not called upon to de-
termine in this case. It would seem, however, that, after
a person becomes a passenger as laid down in the former
opinion, the carrier is held to his common law liability
alone until the time when the passenger is in the act of
journeying, and that from the time that act begins until
its termination, and during the necessary incidents of the
transportation, he is “being transported.” The discus-
sion, in the former opinion and at this time upon this
point, is rather academic than necessary to the decision
of the case, and it is only for the purpose of avoiding mis-
conceptions in the future that we thought it necessary to
reexamine this question. Whether or not a passenger is
a passenger “being transported” depends upon the cir-
cumstances of each particular case and, until the oceasion
arises, it is difficult, if not impossible, to draw an exact
line between the two classes. Upon the whole, since it
is unnecessary in this case to pass upon this question, we
think it had better be left an open one for future consider-
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ation, when it becomes necessary to the determination of
an actual controversy in which discrimination and distine-
tion between the two classes of passengers must of neces-
sity be made. The sixth paragraph of the syllabus is
therefore disapproved, and the opinion modified accord-
ingly.

OPINION MODIFIED.

CHICAGO, BURLINGTON & QUINCY RAILROAD ('OMPANY V.
ALBERT SEVCEK.*

FrLEp DECEMBER 7, 1904, No. 13,655.

1. Railroads: FeExcEs. Where a railroad company outside the limits
of a city, town or village has established a flag station, with
platform, elevator, office and scales, coal house, corn-cribs, etc.,
for public use, it is not bound, under the provisions of the
statute requiring railroads to be fenced, to fence its road in such
a manner as to prevent the public from having proper access
to its station grounds.

2. The failure te fence is excusable, however, only
to an extent sufficient to afford the public and the railroad com-
pany necessary facilities for transacting the business reasonably
to be expected at this locality.

3. It is the locality where animals pass onto the

right of way that determines the liability of the company, as
between a place where the statute requires it to fence its road
and a locality which it is not required to fence.

4. Killing Animals: Biasmiry. Under the facts in this case, held
that the railroad company was not excused from fencing its
road at the point where the animals went upon the right of way,
and that it was liable for the killing of the same.

ERROR to the district court for Howard county : CHARLES
L. GUTTERSON, JUDGE. Affirmed.

J. W. Deweese and Frank I. Bishop, for plaintiff in
error. .

T. T. Bell, contra.

* Rehearing allowed. See opinion, p. 799, post.
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LEeTTON, C.

The sole question presented in this case is whether or
not the railroad company is liable for the killing of six
hogs belonging to defendant in error, which were killed
at a point within the station grounds at the station of
Warsaw, in Howard county. Warsaw is a flag station on
the line of the railroad, there is no town or village at the
station, but there is a platform, side track, elevator, office
and scales, stock-yards, coal house and corn-cribs. The
railroad track runs necarly straight east and west, a side.
track being on the south side of the main track about 900
feet long. At this point for a distance of ahout 1,200 feet
the right of way is 200 feet wide, on the north side of the
track being 50 feet and on the south side 150 feet from
the center line of the track. The elevator, stock-yards,
corn-crib and coal house are all sitnated upon the south
side of the track, while the platform is upon the north
side. There is also upon these grounds a house which ix
occupied part of the year by a man who attends to buying
and shipping grain at the elevator. A public highway
runs across the right of way between the stock-yards and
the elevator almost at right angles to the track. The evi-
dence shows that Warsaw is a time-card station which has
the time for the arrival and departure of trains set down ;
that no ticket office or waiting room is there, and no
tickets are sold at the station, but that tickets are sold
from other points to that place. There are usually from 40
to 50 car loads of freight a year, and grain, live stock,
emigrant movables, and machinery, baggage and trunks,
and people are loaded and unloaded at the platform, stock
is shipped and received at the stock-yards, and coal re-
ceived and sold at the coal house.

Section 1, article I, chapter 72, Compiled Statutes, 1903
(Annotated Statutes, 10020), requires all railroads to
erect and maintain fences on the sides of their railroad
sufficient to prevent cattle, horses, sheep and hogs from
getting on the railroad, except at the crossings of public
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roads and highways, and within the limits of towns, cities
and villages, and requires them at all road crossings to
maintain cattle-guards sufficient to prevent cattle, horses,
sheep and hogs from getting onto such railroad, and makes
the railroad corporation liable for damages to stock killed
or injured where the fences and guards are not in suffi-
ciently good repair to accomplish the object for which the
same are prescribed. If this statute is to Dbe construed
literally, the only exception to the requirement of fencing
is in public highways, and within the limits of towns,
cities and villages; and, since Warsaw is neither a town,
city or village, the defendant in error has no defense.
Must the statute be strictly and literally construed? This
statute has heretofore come hefore this court for construce-

tion with reference to the duty of the railroad company
to fence near its switch tracks. In Chicago, B. & Q. R.

Co. v. Hogan, 27 Neb. 801, where it was stipulated that
the corporate limits of a city, with buildings thercon, ex-
tended along one side of the various side tracks of a rail-
way, the land on the other side not being platted; that the
side tracks were necessary for the business of the com-
pany, and that it would be inconvenient and unsafe to
the employees of the company if the cattle guard and fence
were erected, it was held that the railway company was
not required to fence its tracks at that point. Upon a re-
hearing the former conclusion was reaffirmed, and the
action was reversed and dismissed. 30 Neb. 686.

In Union P. R. Co. v. Knowlton, 43 Neb. 751, an animal
was killed at a point about midway between the limits of
the city of Lincoln and the village of West Lincoln. On
the part of the railroad company it was contended that
the point was within the actual limits of the Lincoln yard;
that the track was in constant use in the making up of
trains, and that a fence thereon would be dangerous to
employees. The court say:

“It is conclusively shown that the defendant’s depot
grounds are situated more than a mile distant from the
point of the collision. Nor is therc in the record any
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evidence tending to prove that the use of the track be-
tween Lincoln and West Lincoln was necess: ary in the
making up of trains, or that the facilities afforded by the
tracks within the yard limits were insufficient for that
purpose. The mmt that can be claimed by the defendant
is that it is convenient for it to use the track in question
in making up its trains and that it was occ asionally used
for that purpose. The legislature could not have intended
the provision of the exception above noted to include
tracks outside of the limits of cities, towns and villages,
remote as is this one from the depot grounds and side
tracks and not necessary for use in making up trains.”

In Minnesota a similar statute made no exceptions as
to fencing within cities or villages, and the court held that
there was no reason why the requirements of the act
should not apply within cities and villages as well as in
the country, and that other provisions of the law with
reference to obstructing streets and highways would pre-
vent the inclosure of the railroad track at such points.
The court further said, however:

“There is another exception implied as to places re-
quired to be left open by the public necessity or conven-
ience, such as grounds about stations which are used for
the entrance or exit of passengers, or the receipt and de-
livery of freight; but this public convenience is the limit
of the exception.” Grecley v. St. P, M. & M. R. Co., 33
Minn. 136, 22 N. W, 179,

The statute is an exercise of the police power of the
state enacted for the welfare not of the railroad but of the
people. The object of statutes of this nature is primarily
the benefit of the public, and. secondarily for the benefit
of private individuals. In its constraction, therefore,
courts- must give that construction which is most for the
public benefit, and must consider in a secondary degree
what is the intercst of the individual. To enforce the
statute accordingly the letter would effectually deprive the
public of all the convenience and- advantage obtained by
the location of a railroad station, grain and coal market,
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and stock-yard at that point, and would prohibit every
railroad corporation from maintaining transportation
facilities for the convenience of farming communities
away from the limits of towns, cities or villages. It is not
the benefit to the railroad that is to be considered so much
as the welfare and convenience of the public. Every rail-
road company in this state is required by statute to fur-
nish sufficient accommodations for the transportation of
passengers and freight, and to take, transport and dis-
charge all passengers to and from such stations as the
trains stop at, from or to all places and stations upon their
road, on the due payment of fare or freight bill. Under
this scction the railroad company is compelled to trans-
port passengers to YWarsaw upon the due payment of fare,
and to furnish them proper facilities for access to or egress
from their station platform. It is unreasonable to sup-
pose that the law compels a railroad company to furnish
facilities to the public, and at the same time it be com-
pelled by another law to fence the public out from such
facilities. This would be manifestly a forced construc-
tion of the law. The legislature certainly never intended
to prevent a railroad company from furnishing such fa-
cilities to rural communities in which no town or village
exists, where the demand justifies the giving of the same.
As between the right of the public to thus be accommo-
dated, and the danger of the loss to the owner of live stock
by the straying of his animals upon the track, the benefit
to the public is of more importance, and there is an im-
plied exception to the strict letter of the statute which is
dictated by sound reason.

We agree thercfore with the contention of the plaintiff
in error that a railroad company is not bound to fence its
tracks in such a manner as to exclude the public from
proper access to its station grounds. The failure to fence
is excusable, however, only to an extent sufficient to afford
the public and the railroad company necessary facilities
for transacting the business reasonably to be expected at
this locality. While the railroad company would be ex-
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cused from fencing a sufficient portion of its right of way
to allow the public access to the loading and unloading
facilities there provided, it would not be excused for a
failure to fence another or greater space. At the locality
in question, however, we see no reason why the railroad
company should not have fenced its right of way on the
north side to connect with the fence on the west side of the
highway, as well as to have fenced it to the highway fence
on the east side of the road, as it actually did. It is the
locality where animals pass onto the right of way that
determines the liability of the company as between a place
where the statute requires it to fence its road and a local-
ity which it is not required to fence.

It appears from the plat that both sides of the highway
running north from the right of way are fenced, and that
the tract of land from whence the hogs went upon the
right of way was not open to the public highway. To
fence the right of way at this point would in no manner
interfere with the access of the public to the transporta-
tion facilities afforded by the station. It was private
property over which the hogs came, on which the public
would be trespassers. Under the circumstances presented
by this case the principle invoked by the plaintiff in error
does not apply. We cannot speculate upon the proposi-
tion as to whether, even if the fence had been along the
north side of the right of way, the hogs would have gotten
onto the track by traveling east to the line of the highway.
The plat in evidence shows a fence along the highway, but
whether it is hog tight or not does not appear. There is
no evidence to show that they came upon the right of way
at the highway, and there is evidence to show that they
came upon the right of way at a point where the track
might have been fenced without inconvenience to the public
or the employees of plaintiff in error. We believe it was
the duty of the railroad company under the statute to have
a fence at this point, and that they are therefore liable for
the actual value of the hogs killed.
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We recommend that the judgment of the district court
Le affirmed.

AMES and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

The following opinion on rehearing was filed December
7, 1906. Reversed:

1. Railroads: FeNceEs. The intent of the statute requiring a railroad
company to erect and maintain fences and cattle-guards along-
its line of road, is to compel the complete inclosure of the track,
except in cities, towns, villages and necessary station g.unds,
so as to preveni access to the same at all points except puhlic
crossings.

Principles laid down in the first three paragraphs
of the syllabus in former opinion, ante, p. 793, adhered to.

3. H Fourth paragraph of syllabus to former opinion set

aside.

LETTON, J.

In the former opinion in this case, ante, p, 793, it was
held: “Where a railroad company outside of the limits
of a city, town or village has established a flag station,
with platform, elevator, office and scales, coal house, corn-
cribs, ete., for public use, it is not bound, under the pro-
visions of the statute requiring railroads to be fenced, to
fence its road in such a manner as to prevent the public
from having proper access to its station grounds.” It
was further held: “The failure to fence is excusable, how-
ever, only to an extent sufficient to afford the public and
the railroad company necessary facilities for transacting
the business reasonably to be expected at this locality.”
While we still adhere to the doctrines thus laid down, we
are convinced that some of the language used in the dis-
cussion in the former opinion perhaps conveyed an erro-
neous impression, and in some respects failed to give due
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prominence to the necessity of affording the railroad com-
pany proper facilities for the safe transaction of the busi-
ness reasonably to be expected. If it were necessary for
the public convenience and necessary to the proper opera-
tion of the railroad, carrying on the business with due
regard and care for the safety of employees, that the track
should be left unfenced at the point where the hogs came
upon the right of way, then the railroad company would
not be liable. The safety of the employees of the railroad
in carrying on its necessary operations in the vicinity of
the station must be considered, as well as the necessity of
the public for access to the station grounds. It is con-
tended Ly the defendant that as a matter of law a railroad
company is excused from fencing its. station grounds as
far as its switching tracks extend in either direction, on
account of the danger to employees which would arise
from placing cattle-gunards at any point where the men
would be obliged to walk across them for the necessary
operations of switching. Tt is a matter of common knowl-
edge that, in the present stage of the evolution and de-
velopment of railroad transportation, it has been thought
advisable in many places in the state to construct long
switching tracks or passing tracks, extending in many
cases far beyond the limits of cities, villages or station
grounds, and apparently designed eventually to become
parts of a double track system. Carried to its full length,
the defendant’s contention would excuse a railroad com-
pany from failing to fence as far as these tracks extend,
even though only used occasionaly; but fhis, we think,
would be giving an improper construction to the statute.
Russell v. Hunnibal & St. J. R. Co., 26 Mo. App. 368; Chou-
teaw v. Hannibal & St. J. R. Co., 28 Mo. App. 556. Under
the statute the company must fence outside of the limits
of cities and villages, except where excused by surround-
ing circumstances. If it plainly appear from the evidence
that the locality is one where the proper conduct of the
business, considering both public convenience and the
operation of the railroad with regard to the safety of em-
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ployees, requires that it be left unfenced, then the court
may so declare; but where the question is.one of doubt it
is for the jury. Cole v. Duluth, S. 8. & A. R. Co., 104 Wis.
460, 80 N. W. 736. A point at which the company main-
tains merely a platform and a switch which is only used a
few times each year cannot, in reason, be treated the same
as another where a station is maintained, and where ele-
vators, scales and corn-cribs for public convenience are
found, and where freight is loaded and unloaded fre-
quently. The fact that at a given point cars are occasion-
ally loaded and unloaded and switched would not alone
cxcuse a railroad company from fencing at that point;
but, if the evidence showed that the public convenience
and the reasonably safe operation of the defendant’s busi-
ness would be unduly hindered and interfered with by
the inclosure of the tracks, then it would be excused from
fencing. If the evidence should show that danger to em-
ployees was but little to be apprehended at a given point
with the exercise of proper care and caution upon their
part, then the fact that that point was used occasionally to
receive and discharge freight or passengers would not ex-
cuse the company from fencing, except to the extent that
the public convenience required it, and if the public could
be served by inclosing all but a small portion of the track,
then so far only would the company be execused. Toledo,
Nt. L. & K. C. R. Co. v. Franklin, 159 I1L 99; Toledo, St.
L. & K. C. R. Co. v. Cupp, 9 Ind. App. 244 ; Railroad Co.
v. Newbrander, 40 Ohio St. 15.

The statute requires the railroad company to erect and
maintain fences on the sides of the railroad “suitable and
amply sufficient to prevent cattle, horses, sheep, and hogs
from getting on the said railroad,” except at the crossings
of public roads and highways, and within the limits of
towns, cities and villages, and to construct and maintain
at all road crossings cattle-guards suitable and sufficient
for the same purpose. The intention of the statute seems
to be to require the complete inclosure of the railroad

track by means of fences and cattle-guards, so as to prevent
Hd )
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access to the tracks at all points except at public cross-
ings. The defendant’s answer presents the issue that the
locality was a part of its depot grounds, and that public
necessity and proper regard for the safe operation of its
business required that it be left unfenced. This issue was
submitted to the jury by an instruction based upon this
allegation in the answer. The amount of switching done
at this point was shown to be very small, and the evidence
as to the danger to employees if the railroad had been
fenced is very meager and unsatisfactory. The only wit-
ness as to this was the section foreman at that point, and
we are convinced that, upon the issue as to whether the
safety of its employees required the locality to be unfenced,
the defendant failed to establish its defense, and the jury
were warranted in finding against it upon that issue.

There remains then the question whether the public con-
venience excused the railroad company from inclosing its
tracks at the point where the hogs came upon the right of
way. They were killed close to the clevator on the south
side of the track, and apparently had passed from the rye
field directly north across the tracks to the vicinity of the
clevator. If, as we now hold, the statute requires the com-
plete inclosure of the track with fences and cattle-guards
at points where the company is required to fence, then an
inclosure of that portion of the grounds would exclude the
public from the shipping and receiving facilities afforded
by the elevator, coal house and corn-cribs, and thus largely
deprive it of the benefits afforded by the railway station.
This the company is not compelled to do, and hence was
excused from inclosing its tracks at that point. The doc-
trine of the former opinion is sound in the main, but it
failed to give due weight to the necessity of complete in-
closure by fences and cattle-guards at points where a rail-
road company is required to fence. - The conclusion
reached and the fourth paragraph of the syllabus to the
former opinion are therefore set aside, and the judgment
of the district court is

REVERSED.
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SEDGWICK, C. J., concurring.

Railroad companies are not required to fence their
station grounds, if free access to the grounds by the public
is necessary for the public convenience in transacting
business with the road. When, for the convenience of the
public, free access to the station grounds is necessary, the
-ailroad company is not required to fence any part of such
grounds, so as to exclude the public from access thereto at
any point. If domestic animals running at large go upon
such station grounds, and as a result of such trespass are
injured by the ordinary operation of the road, the com-
pany is not liable for damages so occasioned. The com-
pany cannot extend such station grounds beyond reason-
able requirements for the convenience of the public and
the safety of the employces of the company. It must fence
its right of way so far as it can do so without unreason-
ably limiting the area and extent of its station grounds.
In this case the animals in question were trespassing upon
the station grounds of the company, and while so tres-
passing were injured by the ordinary operation of the
company’s trains. The defendant therefore is not liable.
The fact that the animals before going upon the station
grounds may have crossed the right of way at a point
where the same should have been fenced is immaterial.

For these reasons, I concur in the conclusion reached.

R. H. BENTLEY V. ESTATE OF MARY A. BENTLEY.
FiLep DecEMBER 7, 1904, No. 13,656.

1. Deposition: Cross-ExaMINaTION: WITNEss: CoMPETENCY. Where
the testimony of a person having a direct legal interest in the re-
sult of an action where the adverse party is a representative of
a deceased person is taken by deposition, and his testimony
as to transactions with the deceased is objected to upon that
ground, the adverse party may cross-examine. By so doing he
does not waive his objections to the competency of the witness,
but may urge the same at the trial. If the evidence in chief
is admitted at the trial the cross-examination should also be
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admitted; but, if the evidence in chief is excluded upon the
objections of defendant as to competency, the cross-examination
should also be excluded upon the defendant’s objection, and the
plaintiff is not entitled to use it to establish his case.

2. Married Woman: AcrioN: EvmeNce. In an action on account
against a married woman, where the defendant pleads coverture,
and the plaintiff in making his case discloses such fact to exist,
he must prove, in order to recover, that the transaction upon
which his action is based was had with reference to or with
intent to bind her separate property, estate or business.

IErRrOR to the district court for Lancaster county: Lix-
COLN Frost, JUDGE. Affirmed.

Talbot & Allen, for plaintiff in error.
Stewart & Munger, contra.
LerroxN, C.

This is an error proceeding from the district court for
Lancaster county disallowing plaintiff in error’s claim
against the estate of Mary A. Dentlev, deceased. The
claim was disallowed in the probate cowrt, and upon ap-
peal to the district court it was tried without a jury, and
the plaintiff in error’s cause of action dismissed. Mary
A. Bentley died in May, 1901. In November, 1901, R. H.
Jentley, plaintiff in error, filed a claim against her estate
for $220 and interest. To establish the claim his deposi-
tion was taken before a mnotary public. Objection was
made to his testimony upon direet examination on the
ground that he was incompetent under section 329 of the
code, the adverse party being the representative of a de-
ceased person. At the conclusion of the direct examina-
tion, connsel for the defendant cross-examined the witness.
Plaintitf in error contends that, though the court prob-
ably disregarded the testimony given by the plaintiff upon
his direct examination, still it had no right to disvegard
his testimony given upon cross-examination, for the reason
that by cross-examining the witness the defendant waived
objections to the incompetency of the witness by reason
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of his having a dircct legal interest in the result of the
controversy. At the trial the testimony given by the
plaintiff in his examination in chief was admitted by the
court over the objection of the defendant. The defendant
objected to the admission of the cross-examination for the
same reasons, the objection was overruled and the testi-
mony admitted. .

The claim consisted of a number of separate items of
account, and there is no evidence except that of the plain-
tiff to show that these items were ever received and
‘promised to be paid for by deceased. This court has re-
peatedly held that, upon the trial of an action at law to
a court without the interventicn of a jury, the court will
be presumed to have considered only competent cvidence,
and that, if there is sufficient competent evidence to sus-
tain the finding, it will not be disturbed. The district
court evidently having this rule in mind overruled all
objections, heard the testimony, and then disregarded all
that was incompetent and all to which the witness was
incompetent to testify. It is obvious that the plaintiff
was entirely disqualified to testify with regard to his
{ransaction with the deceased, and that all of his evidence
as to this was clearly incompetent. The trial court would
have erred if it had considered any of it, and it was
Fightly disregarded.

The argument of plaintiff in error that the defendant,
by cross-examining the plaintiff, waived the objections to
his incompetency, while perhaps available under certain
circumstances in a case where the witness testified in’
open court, and the objections to his testimony in chief
were ruled upon by a court having power to exclude or
admit the same—which we do not decide—is not appli-
cable where the testimony is taken by deposition, for the
reason that the notary has no power to exclude testimony,
but must receive all that is offered, noting the objections
" and exceptions of the parties, to be ruled upon at the trial.
The only safe manner in which a defendant can proceed in
such a case is to make his objection to each question on
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the direct examination, and to cross-examine upon the
theory that the direct examination may be admitted by the
trial court. If the direct examination, however, is excluded
at the trial upon his objections upon the ground that the
witness is incompetent, the cross-examination falls with
it for the same reason, if objected to, and the plaintiff is
not entitled to use it independently. A different rule
would be decidedly unfair, since a party might fail to
cross-examine because he believed the trial court would
exclude the examination in chief, while, if the trial court
admitted it in evidence, he would be deprived of the bene-
fit of cross-examination entirely. Achilles r. Achilles, 137
I11. 589, 28 N. E. 45.

The defendant pleaded the coverture of Mary A. Bentley.
The fact that she was a married woman at the time of the
transaction was disclosed by the plaintiff, and no proof
was made that the transaction was made with reference to
her scparate property, estate or business. This omission
in itsclf was fatal to a recovery.

Considering only the competent evidence, there is not
sufficicnt upon which to base a finding in favor of the
plaintiff, and the judgment of the district court was the
only one that could rightfully be rendered.

We recommend that the judgment of the district court
be atfirmed.

AMES and OupHAM, CC., concur.

By the Court: IFor the reasons stated in the foregoing
opinion, the judgment of the district court is

ATFFIRMED.
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CHARLES B. WiLsox v. Urnysses TOWNSHIP OF BUTLER
COUNTY, NEBRASKA.

Friep DecEMBER 7, 1904. No. 13,661,

1. Highways: TowNsHIPS: LIARILITY. A township organized under
the township organization act in this state is not liable to per-
sons injured by reason of defects in the public highways within
the limits of such township.

9. Case Distinguished. The second point in syllabus in the case of
Chicago, B. & Q. R. Co. v. Klein, 52 Neb. 258, distinguished,
in so far as it states unqualifiedly that such township is a
“municipal corporation.”

ERROR to the district court for Butler county: ARTHUR
J. Bvans, Junce.  Affirmed.

. H. Aldrich and L. B. Fuller, for plaintiff in error.
Matt 3. er, contra.

LurToN, C.

This action was brought against Ulysses township of
Butler county, Nebraska, to recover damages for injuries
sustained by the plaintiff in error, by reason of the de-
fective condition of a highway within said township, which
it is alleged it was the duty of the township as a municipal
corporation to keep in repair. A general demurrer to the
petition was sustained and the action dismissed. The
question presented is whether or not a township in coun-
ties in this state under township organization is liable for
injuries caused by defects in the publie highways within
such township.

The plaintiff in crror bases his right to recover sub-
stantially upon three grounds: (1) That a township
under the township organization act of 1893 is a complete
corporate entity with plenary powers with respect to all
of its duties and obligations; (2) that such a township
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assents and voluntarlly agrees to relieve and take upon
itself certain duties and labilities imposed by statute on
counties; (3) that the liability with respect to special
damages imposed upon counties is now transferred by
virtue of the township organization act to the respective
townships adopting the same. e contends that a town-
ship in this state is a complete municipal corporation;
that, having voluniarily entered into certain obligations,
having a charter for its existence in the constitution itself,
and being by statute c¢lothed with full authority to main-
tain a government for and by itself, in the same wayv and
to the same extent as a village, the liability for negligence
must follow; that there is a clear distinction between
counties under the commissioner system and townships
under the township system; that a county is a subdivision
of the state itself, but that a township is a full and com-
plete municipal corporation, having an independent cor-
porate entity and a complete scheme of government,
vested with exclusive control over the highways within lts
limits, and with authority to raise moncy and repair the
same, and that henee at common law it is liable for failure
to perform its duties, and for damages to individuals
injured by such failure.

If, as is contended by the plaintiff, a township under
our township organization act is a complete municipal
corporation, and is to be considered in all respects the
same as the ordinary municipal corporation, which usu-
ally consists of a town, village or city in the concrete
sense of an aggregation of dwellings, or of persons living
in more or less close proximity within a circomseribe:d
area, the mere statement of the proposition would be the
.only thing necessary to establish the liability of the de-
fendant in error. Ever since the opinion of Judge Max-
WELL in City of Omaha v. Olmstead, 5 Neb. 446, it has
been the settled law in this state that municipal corpora-
tions are liable for the failure -upon the part of their
officers to perform their duty in regard to maintaining the
streets of the city in a reasonably safe condition. In that
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case the leading English and American cases upon the
subject were cited in the argument and in the opinion,
and the doctrine laid down therein is in conformity with
the holding of the great majority of the courts of this
country. .

Is a township a municipal corporation such as to make
it liable for the megligence of its officers as to highways
under the rule adopted in the state? The origin of the
township in this country as a governmental unit, is to be
found in the New Engcland colonies. The statutory pro-
visions in Massachusetts with respect to the powers, du-
ties and liabilities of towns may be taken as typical of
those usually enacted for the creation and government of
such corporations. By the laws of Massachusetts town-
ships are bodies corporate. They may in their corporate
capacity sue and be sued in the name of the town. They
may hold real and personal property for the use of the
people of the town, and may hold property in trust for
the support of schools. They may make all contracts
necessary for the exercise of their corporate powers, and
may sell and dispose of their corporate property. They
may levy taxes for the support of schools, for the relicf
of the poor, for the construction and repair of highways,
and for burial grounds, and may make by-laws for their
general management and for preserving peace and good
order. Town meetings are provided for at which town
officers shall be elected, and the respective duties of these
officers are specified in detail. The idea of the New Eng-
land town was carried westward with the spread.of popu-
lation, and in nearly every western state the New England
town meeting exists, either by itself as the only agency for
general local administration outside of unincorporated
villages and cities, or side by side with the system of
county government by commissioners, which system has
also spread westward from those colonies in which it first
evolved upon this side of the Atlantic. For an interest-
ing and instructive account of the history, modifications
and practical operation of the township and county sys-
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tems of local government in this country, see DBryce,
American Commonwealth, chapter 48.

At a very early period in Massachusetts it was thought
necessary to provide by statute that towns should be
liable to actions for defects in the highways by persons
who sustained special damage to their persons or their
property by reason of such defects, and generally in the
New England states to this day such liability is com-
pelled by statute, so that but little light upon the ques-
tion under consideration is to be found in these states,
unless from the fact that, since statutes were enacted im-
posing such liability, the presumption may perhaps arise
thut, in the absence of such statute, no such liability was
thought to accrue. In Mower v. Leicester, 9 Mass. 247,
decided in 1812, it was held that a town was not liable in
a common law action for damages sustained by an indi-
vidual from a defect in the highways of the town. Thix
case was based upon the doctrine of the IEnglish courts;
the case of Russcll v. Men of the County of Deron, 2 T.
R. (Eng.) 667, being the leading case upon the subject.
An interesting discussion of this subject is to be found
in 1 Dillon, Municipal C‘orporations (4th ed.), secs. 961,
962, 963. A most thorough and exhaustive consideration
of the whole subject, with the history of the various ad-
judications both in England and in this country, and a
critical examination of nearly every case, is to be found
in the learned opinion of Chief Justice Gray in Hill r.
City of Boston, 122 Mass. 344, 23 Am. Rep. 332. Nothing
that this court can say can equal this illuminating opin-
jon in the light thrown upon the whole question. See
also for the opinion of this court upon related subjects,
McConnell v. Dewey, 5 Neb. 385, and City of Omahae v.
Olmstead, supra.

Upon a comparison it will be seen that there is but little
difference between the powers, duties and liabilities of a
county in this state and those of a township. The object
and purpose of their organization are the same, and the
results sought to be accomplished are substantially alike,
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except in degree and territorial extent of jurisdiction.
The main point of distinction between the two systems is
the more popular and democratic form of government al-
lowed by the township; the idea of local self-government
being the essence of the township system. Van Horn .
State, 46 Neb. 62, Counties are bodies politic and cor-
porate. They may sue and De sued, plead and may he
impleaded, and defend and be defended against, in courts
having jurisdiction of the subject matter. They have
power to purchase and hold th: real and personal estate
necessary for the use of the county, and may be the bene-
ficiary of real estate conveved to trustees, whether the
real estate is situated in the same county or other coun-
ties of the state. They may sell, convey or lease any real
or personal estate owned by the county. They may make
contracts and do all other acts necessary to the excercise
of their corporate powers. They may lay out, alter or
discontinue roads, provide the necessary buildings, furni-
ture and stationery for the use of the county officers.
Townships also are bodies corporate. The law provides
that each town shall have corporate capacity to exercise
the powers granted thereto, or necessarily implied, and
no others. It shall have power, first, to sue and be sued;
second, to acquire property both real and personal for
the use of its inhabitants, and to sell and convey the sane,
and to make such contracts as may be necessary in the
(xercise of the powers of the town; and the electors at
the town meeting shall have power, among other things,
to foster the planting of trees along the highways in such
towns; to provide for public wells and regulate their use;
to prevent nuisances; to make by-laws, to carry the pow-
crs of the township into effect; to raise money for con-
structing and repairing roads and bridges, for the prose-
cution or defense of suits by or against the town; and, in
general have substantially the same powers for the same
purposes as are authorized on the part of*the connty. A
¢ritical survey of these statutory powers granted to coun-
ties as corporate entities, and to townships as such, shows
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clearly that the purpose of the towaship, as of the county,
is to carry into effect with case and facility certain pow-
ers and functions which are governmental in their nature,
and which may be more realily and conveniently carrie:l
on by subdivision of the territory of the state into smaller
arcas.  The powers with which they are entrusted ave
powers segregated and carved out from the mass of the
sovereignty of the state. Thoey are subdivisions of the
state government upon which, for convenience, certain
powers have been conferred, strictly limited, however, to
the exercise of certain functions more easily carried out
by subdivision.

A township partakes somewhat of a dual nature. In so
far as its inhabitants exert the power of direct local self-
government, they resemble municipal corporations actine
under charters conferring such pewers, but, in so far as
the powers which the township exereises are limited and
confined to those which properly belong to the government
of the state as a whole, and which are merely devolved
upon the township as a portion of the state government,
they are mere local subdivisions of the state. Such or-
ganizations therefore are merely quasi corporations, not
endowed with the full and plenary powers usually con-
ferred either by charter or by general law upon municipal
corporations proper, but only resembling the same in
organization and functions. The assent of the inhabitants
of each township to the provisions of the law is not re-
quired before the dutics and liabilties imposed by the aet
are put in operation. It is a majority of the voters in the
county which prescribes whether the township organiza-
tion act shall apply within a given county or not. The
inhabitants of a given township may be bitterly oppozed
to the township system of government, but they may be
compelled against their will to be governed by this system.

“The reason which exempts these public bodies from
liability to private-actions, based upon neglect to perform
a public duty, does not apply to villages, boroughs and
cities, which accept special charters from the state. The
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erant of the corporate franchise in those cases is usually
made only at the request of the citizens to be incorporated,
and it is justly assumed that it confers a valuable privi-
lege, and which is held to be a consideration for the duties
imposed by the charter. By those charters, larger powers
of self-government are conferred than those confided to
towns or counties; larger privileges in the acquisition and
control of corporate property, and special authority is
given them to make use of the public highways for the
special and peculiar convenience of the ecitizens of the
municipality in various modes not permissible elsewhere.
These grants raise an implied promise on the part of the
corporation to perform their corporate duties, and it
inures to the benefit of every individual interested in its
performance.”  Town of Waltham v. Kamper, 55 111. 346,
8 Am. Rep. 652. ’

Say the supreme court of the United States:

“And here a distinction is to be noted between the lia-
Lility of a municipal corporation, made such by accept-
ance of a village or city charter, and the involuntary
quasi corporations known as counties, towns, school dis-
tricts, and especially the townships of New England. The
liability of the former is greater than that of the latter,
even when invested with corporate capacity and the power
of taxation. 1 Dillon, Municipal Corporations (4th ed.),
sees. 10, 11, 13; 2 Dillon, Municipal Corporations (4th
ed.), sec. *761.  The latter are auxiliaries to the state
merely, and, when corporations, are of the very lowest
erade, and invested with the smallest amount of power.”
Darnes v. District of Columbia, 91 U. 8. 540.

In Riddlc v. Proprictors of Locks and Canals on Merri-
mack River, 7 Mass. 169, it was said by Chief Justice Par-
SODS

“We distinguish between proper ageregate corporations,
and the inhabitarts of any district, who are by statute
invested with particular powers without their consent.
These are in the books sometimes called quasi corpora-
tions. Of this description are counties and hundreds, in
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England; and counties, towns, etc., in this state. Although
quast corporations are liable to information or indict-
ment, for a neglect of public duty imposed on them by
law, yet it is settled, in the case of Russcll v. Men of the
County of Devon, 2 T. R. (Eng.) 667, that no private ac-
tion can be maintained against them for a breach of their
corporate duty, unless such action be given by statute.”

The statement in the sccond part of the syllabus in
Chicago, B. & Q. R. Co. v. Klein, 52 Neb. 258, that “a
township in a county under township organization is an
independent corporate entity—a municipal corporation—
within the meaning of section 6, article IX of the con-
stitution,” is to be considered with reference to the matter
actually in controversy in that case. In the body of the
opinion it is said:

“In other words, a township in counties under township
organization is an independent corporate entity, author-
ized by the constitution and vested by the legislature with
power to assess taxes upon all the property therein for
such purpose as the legislature has declared to be town-
ship purposes.”

The question as to whether a township was a “municipal
corporation” was not at issue in the case and was not
considered. It is not stated in the body of the opinion
that a township is a municipal corporation, and the clause
injected in the syllabus was evidently done by inadvert:
ence and is merely obiter dictum.

In this state the rule of the common law has been
adopted, and counties being only quasi corporations are
held not liable to-parties injured by defects in highways.
Woods v. Colfax County, 10 Neb. 552. By the enactiment
of the law of 1889, sections 114-118, chapter 78, Com-
piled Statutes, 1903 (Annotated Statutes, 6132-6136),
which provides that, under certain circumstances and for
a limited period after the injury is sustained, an action
may be maintained against the county for such injury, the
rule has been changed to a limited degree only, and, unless
a party injured brings himself strictly within the letter
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of the statute, the common law rule still applies. Swancy
r. Gage County, 64 Neb. 627. The rule of the common
law applies as well to townships; and there being no
statute imposing such liability upon them this action can-
not be maintained. We are aware that in a few states a
different rule is applied as to the negligence of such
quasi corporations, but we believe the one announced to
be based upon the better reason and more in accord with
the previous decisions of this court. If another rule is
to be adopted in this state it must be done by legislation.

2. We think there is no force in the contention of the
plaintiff in error that after the enactment of the township
organization law the special statute just mentioned, which
is applicable by its terms to counties only, became ap-
plicable to townships. ’

We recommend that the judgment of the district court
be affirmed.

AdEs and OLpHAM, CC., concur.

By the Court: For the reasons stated in this opinion,
the judgment of the district court is
AFFIRMED.

Louis F. WOODRUFF V. STATE OF NEBRASKA.
FrLep DECEMBER 21, 1904. No. 13,659.

1. Criminal Law: LEADING QUESTIONS. A trial court in a criminal
case has a large, though not wnlimited, discretion in granting
or refusing permission to ask a witness leading questions. The
discretion is a legal one and subject to proper limitations.

Held, in the case at bar, that no error was com-
mitted in allowing questions of a leading character to be asked,
of which complaint is made. ’

1a.

9. Rape: EvipENCE. In the prosecution of a charge for rape upon a
female child under the age of consent, testimony of subsequent
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acts of illicit intercourse, related in time to the offense charged,
is admissible as corroborative evidence of the principal fact
sought to be established.

2a. In proving the commission of the offense charged
in such a case, it is not error to permit the prosecutrix to testify
that, at the time of the commission of the offense, the accused
promised to marry her if any trouble arose, even though such

evidence may tend to prove the crime of seduction.

3. Evidence in such a case tending to prove that the prosecutrix
became pregnant, and that a child was born as a result of the
alleged illicit intercourse, is properly admissible.

4. Conduct of Accused. Any attempt to suppress evidence to stifie
the prosecution and prevent a trial by flight beyond-the jurisdie-
tion of the court are circumstances from which unfavorable infer-
ences may be drawn against the defendant in a criminal case.
Hubbard v. State, 65 Neb. 805.

In a prosecution for rape upon a female person under the
age of consent, an attempt by the accused to have an abortion
committed upon the prosecutrix is an inculpatory circumstance
properly admissible in evidence and to be considered by the jury
in determining the guilt of the accused of the offense charged.

6. Evidence. In a prosecution for carnally knowing and abusing a
female child under the age of consent, where the previous
chastity of the prosecutrix is in issue, it is not error to permit
evidence tending to prove that, at the time of the commission
of the offense, the prosecutrix was not aware that the accused
was a married man.

6a. ‘Where the evidence on the part of the defense indisput-
ably establishes the fact that, at the time of the commission of
the alleged offense, the accused was a married man, evivence
on the part of the prosecution tending to prove the same fact

could, at most, be error without prejudice.

7. Errors Reviewed. Other alleged errors as to the admission and
rejection of evidence examined, and held to be without merit.

8. Trial: Cross-ExaMiNaTION. No error is found in the request of
the court to counsel to desist from the further cross-examination
of a witness along lines held by the court to be improper, nor
in the manner of making the request.

9. Previous Chastity: EvibExce. In the prosecution of one charged
with rape upon a female child under the age of consent where
the issue of the previous chastity of the prosecutrix is involved,
evidence of the general repute of the pros€cutrix is not admissible
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to prove prior unchastity. In such a case, chastity, as that term
is used in the statute, means the character in reality for virtue
possessed by the prosecutrix as distinguished from what it is
reputed to be.

To prove the previous unchastity of a prosecutrix
in a charge of statutory rape, it is not permissible to put in
evidence the general reputation of one with whom she has asso-
ciated, as to the latter being a person of unchaste character.

10.

11. Evidence: Review. The admission of evidence tending to prove
that a third party, with whom the prosecutrix was alleged to
have had illicit intercourse before the commission of the offense
charged, was at the time of the trial out of the state and beyond
the jurisdiction of the court, held not prejudicially erroneous.

12. Testimony in rebuttal, held properly admissible.

13. Instruction: REviEw. An instruction limiting the evidence of
subsequent acts of illicit intercourse to the sole purpose of
corroborative evidence, held properly given.

The same rule applied to an instruction regarding
evidence tending to prove that the accused endeavored to have
apn abortion committed upon the prosecutrix. ¢

14,

15. Evidence examined and found to be sufficient to sustain the
verdict of guilty returned by the jury.

ERRoR to the district court for York county- BENTA-
MIN F. Goop, JUDGE. Affirmed.

France & France, for plaintiff in error.

Frank N. Prout, Attorncy Genceral, Norris Brown and
Mecker & Wray, contra.

HorcoMms, C. J.

On a trial to the court and a jury upon an information
filed by the county attorney, the defendant was by the
verdict of the jury found guilty of the crime charged; and,
after the overruling of a motion for a new trial, he was by
the court sentenced to imprisonment in the penitentiary
for a period of four years. To sccure a reversal of the
judgment thus imposed, the defendant has prosecuted pro-

ceedings in error in this court. The charging part of the
55 '
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information is that “said Louis F. Woodruff being then
and there a male person over the age of 18 years, in and
upon one Mabel Kerwood, a female child under the age
of 18 years, to wit, between 15 and 16 years of age, and
notl previously unchaste, then and there being, feloniously
did make and assault, and her, the said Mabel Kerwood,
then and there wickedly, unlawfully and feloniously did
carnally know and abuse. She, the said Mabel Kerwood,
being then and there a female child between 15 and 16
years of age, as aforesaid, and not previously unchaste.”
Section 12 of the criminal code declares: ¢If any male
person, of the age of 18 years or upwards, shall carnally
know or abuse any female child under the age of 18 years,
with her consent, unless such female child so known and
abused is over 15 years of age and previously unchaste,
every such person so offending shall be deemed guilty of
a rape”” The gravamen of the offense charged under the
section defining the crime is the unlawful sexual inter-
course by a male person over 18 years af age with a
female child under the age of consent. In the case at bar,
the prosecutrix being over 15 years of age, her alleged
previous chastity was put in issue, and evidence was in-
troduced for the purpose of showing she was previously
unchaste, and as a complete defense to the crime charged.
With these preliminary observations we proceed to a con-
sideration of the more important of the alleged errors
which are assigned and argued as grounds for a reversal
of the judgment of conviction. The errors complained of
are confined almost wholly to the rulings of the trial court
on the admission and rejection of evidence and its instruc-
tions to the jury.

1. It is assigned as error that defendant’s substantial
rights were prejudiced because of the many leading ques-
tions permitted to be propounded to the prosecutrix over
objections, and by that means cliciting answers favorable
to the prosecution in support of the charge preferred. We
find upon examining the record that many of the questions
complained of as leading do not in fact suggest or lead to
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the answer desired. While they may be answered by yes
or no, they are not necessarily for that reason to be re-
garded as leading. Some are preliminary in their nature
and as such, even though leading, are permissible. Others,
after the prosecutrix had narrated all the facts in re-
sponse to questions leading up to and including the com-
mission of the crime charged, to the form of which we see
no valid objections, were for the purpose of furnishing
technical proof of the alleged unlawful act. Some of these
questions which were permitted to be asked and answered
may have been, and probably were, in a measure, of a
leading character, but regarding which we are satisfied no
abuse of discretion was committed by the trial court in
suffering the examination to be pursued in the manner in
which it was. It is, say all the authorities, discretionary
with the trial court in both civil and criminal cases to
allow leading questions on the direct examination; the
discretion, of course, being a legal one and subject to
proper limitations. Stephen, Digest of the Law of Evi-
dence, 445, and note; McKelvey, Evidence, sec. 237, and
notes. In Hdwards v. State, 69 Neb. 386, it is held that
the trial court has a large, though not unlimited, discre-
tion in granting or refusing permission to ask a witness
leading questions. In support of the rule there is cited in
the opinion, Schmelling v. State, 57 Neb. 562, and Welsh
r. State, 60 Neb. 101. We are satisfied that no serious
error was committed by the trial court in respect of the
matter complained of.

2. It is next contended that error prejudicial to the
defendant was committed in permitting the prosecutrix
to testify as she did to subsequent acts of illicit inter-
course, which occurred at frequent intervals soon after the
commission of the crime charged in the information. As
we have noted, the essence of the offense is the unlawful
sexual intercourse. The reason for the rule which should
govern in respect to the admissibility of evidence to prove
the charge ought not, it would seem, to be essentially
different from evidence admissible to prove the crime of
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adultery or seduction. In the case of Way v. State, 5
Neb. 283, it is held that, on a charge of adultery, evidence
of improper familiavitics between the parties, both an-
terior and subsequent to the time the offense is charged,
may be received as corroborating proof, after evidence has
been offered tending to prove the offense charged. In the
opinion it is said: ‘

“There is no doubt of the conflict of authorities upon
the question, but upon an examination of it, we are of
the opinion that the better rule in prosecutions for adul-
tery is, to admit testimony of improper familiarities be-
tween the parties, occurring both before and after the
time the act is charged, as corroborating evidence.” Cit-
ing with approval, Thayer v. Thayer, 101 Mass. 111.

This rule has been held applicable to cases such as the
onc under consideration, in California, Towa, Kansas,
Kentucky, North Carolina, Tennessee, Washington and
Wisconsin.

Im State v. King, 117 Ta. 484, 91 N. W. 768, it is said:

“It may be, as contended by appellant, that in most
of the cases the proof related to acts preceding the
particular offense charged, but in view of the purpose of
such testimony to show the relationship and familiarity
of the parties, and to corroborate the prosecutrix, we dis-
cover no good reason why evidence of acts subsequent to
that charged, if in some way connected with it, may not
have as direct a bearing on those occurring before. The
weight of authority authorizes similar proof in cases
wherein adultery is charged, and, as evidence of other
acts is received on precisely the same principle in causes
of this character, there is no apparent ground for reject-
ing such evidence in the one class and receiving it in the
other.  The disposition toward cach other might be quite
as potential between parties. when the female, though
under 15 years of age, voluntarily yvields her consent to
the intercourse, as in the case of adultery; and we think
evidence of repetition of the act so soon after the first
offense rightfully admitted. Had the intercourse been
sgainst her cemeent, a different question would arise.”
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In State v. Fetterly, 33 Wash. 599, 74 Pac. 810, the
court say:

“In principle there is no distinction, in this respect,
between a prosecution where the charge is incest and a
prosecution where the charge is rape upon a female child
under the age of consent. The same reason that renders
the testimony admissible in the one case renders it ad-
missible in the other, and such is the effect of the authori-
ties.”

The Wisconsin supreme court say:

“Evidence should be excluded which tends only to the
proof of collateral facts. It should be admitted if it has a
natural tendency to establish the fact in controversy.
Under this rule, in prosccutions for adultery, other adul-
terous acts between the parties than the one for which
the accused is on trial, may properly be given in evidence
upon the ground that they tend to corroborate the evi-
dence as to the particular act of adultery charged. In
this case (statutory rape) it cannot be doubted that the
evidence, as regards other acts of intercourse between
the accused and the girl, tended to corroborate her evi-
dence as to the particular act alleged, the same as in a
case of adulterous intercourse.” Lanphere v. State, 114
Wis. 193, 89 N. W. 128. See, also, Pcople v. Edwards, 73
Pac. (Cal.) 416; State v. Robertson, 121 N, Car. 551, 28 8,
E. 59; Smith v. Commonwealth, 109 Ky. 685, 60 S. W.
531; Sykes v. Statc, 112 Tenn. 572, 82 8. W. 185; and
State v. Borchert, 68 Kan. 360, 74 Pac. 1108.

We are satisfied that consistency and sound reason re-
quire the extension of the rule announced in Way v. State,
supra, to a case like the one under consideration, and that
the greater weight of authority, as well as the better
reasoning, supports the rule. The fact, if it be one, that
the evidence tends to prove another and independent
crime does not necessarily determine its admissibility as
cvidence of the crime charged in the case at bar. The de-
terminative question is, is it relevant and pertinent in
establishing the offense charged, and does it throw some
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light on that controversy and assist in the ascertainment
of the truth in respect of such charge? We feel confident
in the correctness of our position in saying that it does;
and, if believed, the evidence is corroborative of the ulli-
mate fact sought to be proved; that is, the act of sexual
intercourse as charged in the information. It is also in
this connection contended that the court crred in permit-
ting the prosecutrix to testify that at the time of the com-
mission of the alleged offense, and immediately before the
act of sexual intercourse, the accused said he would marry
the prosecutrix if he got her into any trouble. We see no
error in the admission of this cvidence. It was a part of
the principal transaction—a part of the res geste. It was
proper to show what induced the prosecutrix to submit
herself to the embraces of the accused, whether this in-
ducement was a promise to marry her and thus shield her
from the consequences of wrongdoing, or was any other
inducement or artifice resorted to in order to gain her
consent. The fact that it may have tended to prove seduc-
tion is no objection to its admissibility. It is admissible
in spite of such fact, and as a proper element of proof in
support of the charge preferred against the accused. It is
no objection to say the accused possibly, under other con-
ditions and different circumstances, would be guilty of the
commission of another crime than the one for which the
prosecution was had. Clapman v. State, 61 Neb. 888.

3. An objection is offered because the trial court per-
mitted the prosecutrix to testify that she became preg-
nant, and that a child was born as the result of the alleged
illicit intercourse. Evidence of this character is proper
and admissible. It indisputably established one element
necessary to be proved by the state, that is, that sexual
intercourse had taken place. It was proof of the corpus
of the crime, as it were; that is, that the prosecutrix had
sustained unlawful relations with some one was by this
evidence placed beyond the pale of doubt. It is admissible
on the same principle that an expert would be permitted
to testify, after examination, that the girl had surren-
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dered to some one her virginity. Dy this evidence the con-
troversy was narrowed to the question of the defendant’s
relation to this positive evidence that a crime had been
committed. The time during gestation, and of the birth
of the child, was consistent with the theory of the prosecu-
tion as to the time of the commission of the act charged.
The child was the legitimate fruit of the illicit sexual in-
tercourse. In bastardy cases such facts are always ad-
missible in evidence. McNceal v. Hunter, ante, p. 579,
And the same rule is applicable to cases of seduction,
which in principle is in many respects analogous to the
crime of unlawful sexual intercourse with a female under
the age of consent. In State v. Fetterly, 33 Wash. 599, T4
Pae. 810, it is held that, in a prosecution for rape on a
female under the age of consent, testimony of a physician
that prosecutrix, subsequently to the alleged rape, but
within the period of gestation, had suffered a miscarriage,
was competent both as evidence of the crime, and in cor-
roboration of the prosecutrix’s testimony that defendant
was the guilty party. The admissibility of such evidence
is recognized in Lanpherc v. State, 114 Wis. 193, 89 N. W.
128, and Knowles v. State, 44 Tex. Cr. App. 322, 72 8. W.
398, on rehearing; although the latter case is cited as au-
thority by counsel for plaintiff in error in support of his
contention that such evidence was erroneously admitted.

4. The prosecutrix was permitted to testify as to state-
ments in the nature of admission made by the accused
with reference to attempts made by him to elude the
officers of the law after he had learned that criminal pro-
ceedings were about to be instituted—such as leaving the
state and going by an assummed name—and also attempts
made by him to have the prosecutrix absent herself from
court at times when the case was expected to be taken up
for trial. Proof of all these facts and circumstances was
clearly admissible as being inculpatory, and as having a
tendency to fasten upon defendant guilt of the crime of
which he was charged. The tendency of all such evidence
and the inference proper to be drawn, if believed, were in-
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consistent with the innocence of the accused, and had a
legitimate bearing upon the question of fact put dircectly
in issue by his plea of not ~uilty.

“An attempt to suppress evidence, to stifle the prosecu-
tion, and to prevent a trial by flight heyvond the jurisdie-
tion, are circumstances from which unfavorable inferences
may be drawn against the defendant in a eriminal ecase.”
So say this court in Hubl:ard v. State, 63 Neb. 805. Seo,
also, George v. State, 61 Neb. 669; Richards v. State, 65
Neb. 808, and Blair r. State, 72 Neb. 501. The rules an-
nounced in these several authorities are quite applicable
here and render all of the evidence of the nature referred
to properly admissible.

5. Complaint is also made because the court admitted
evidence tending to prove that when the prosecutrix be-
came pregnant the defendant endeavored to have an abor-
tion upon her committed. This evidence, if believed,
shows a consciousness of guilt on the part of defendant
and, upon principles above alluded to, is properly ad-
missible. The fact that it tends to prove another inde-
pendent crime does not for that reason alone render it in-
competent.  Its tendency is not only to corroborate the
prosecutrix as to the principal fact alleged, but it is also
in the nature of a tacit admission by the accused that he
is responsible for her unhappy condition. It is an ineul-
patory circumstance proper to be considered by the jury
in arriving at its verdict. We find no error in its ad-
mission.

6. Becaunse the prosecutrix was permitted to testify that
she was not aware the accused was a married man until
after the time of the alleged offense, error is sought to be
predicated on the admission of such evidence. We per-
ceive no error in its admission. It is true that question
does not affect the guilt or innocence of the accused, but
the relations between the prosecutrix and the accused
were a material subject of inquiry. The question of her
chastity was involved in the issues raised in the ecase.
‘Whether she wasreceiving the attentions and embraces of
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an unmarried man who she might reasonably expect would
shield her from the consequences of their illicit inter-
course, or of a married man from whom no such protec-
tion could be expected, was a circumstance proper to be
considered, and, for such reason, the evidence was not
erroneously admitted. It is quite probable that the jury
would have felt less confident of the previous chastity of
the prosecutrix had they believed she yielded to the ac-
cused, knowing he was a married man, than would have
been the case if she believed him unmarried. Again, by
the accused’s own testimony it became an established and
indisputable fact that he was a married man at the time
of the commission of the alleged offense, so that the ad-
mission of any evidence by the prosecution establishing
the same fact could at most be only error without preju-
dice.

7. The course of the examination and cross-examina-
tion of the different witnesses for the prosecution and for
the defense and the evidence admitted and rejected are in
many respects objected to, exceptions properly taken, and
regarding the rulings thereon alleged crrors are assigned.
An examination of these different assignments of error
does not impress us as being meritorious or as calling for
a reversal of the judgment, and a discussion of the same
in detail would scrve no useful purpose.

8. Some exceptions are taken to remarks of the trial
court during the progress of the trial, which upon exam-
ination are not regarded as being especially ill-timed or
prejudicial to the rights of the defendant or as unwar-
rantably restrictive to counsel in the conduct of the de-
fense. Counsel sometimes in their earnestness and zeal
in the cause of their clients go so far as to.render it ap-
propriate to invoke the restraining influcnce of the trial
court, and in this instance we see nothing more than a
courteous request to counsel to desist from the further
cross-examination of a witness along lines held by the
court to be improper.

9. On the issue of the question relating to the previous
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chastity of the prosecutrix, evidence of specific acts tend-
ing to prove that she was unchaste prior to the time of
the alleged offense was offered and adwmitted, and it was
also sought by the defense to show by evidence that her
reputation for virtue and chastity in the community where
she resided before the commission of the alleged offense
was bad; and, because the court excluded evidence of gen-
eral repute regarding the question of chastity, it is earn-
estly contended that grievous error was committed for
which the judgment should be reversed and a new trial
awarded. The statute, as has been noted, provides that, if
a female child is over 15 years of age and is previously
unchaste, this fact if established by the evidence would
be a bar to the prosecution and would be a complete de-
fense; and the state being required to prove its case be-
yond reasonable doubt, if by the evidence such doubt was
raised in the mind of the jury as to the previous chastity
_of the prosecutrix, as alleged in the information, the ac¢-
cused would be entitled to an acquittal. The statute does
not in words speak of the character of the prosecutrix for
chastity. It declares only that the crime shall be deemed
to have been committed if under the age of consent, unless
the female known and abused is over 15 years of age and
previously unchaste. Under a statute so worded, is evi-
dence of the reputation of a prosecutrix for chastity ad-
missible, or must the defense of prior unchastity be es-
tablished only by evidence tending to prove an actual un-
chaste character, as distinguished from what it is reputed
to be? Character, it is said, is “the peculiar qualities im-
pressed by nature or habit on a person, which distinguishes
him from others”; or, as is defined by some, a reputation
or estimation in the community in which one is held. €
Cye. 892; Bernceker v. State, 40 Neb. 810. It is ohscrved
by the author of the text above referred to that doubtless
there is a distinction observed by careful writers between
character and reputation. Character, where the distine-
tion is observed, signifies the reality, and reputation
merely what is reputed or understood from report to be
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the reality, about a person or thing. 6 Cyc. 892. Chastity
is defined to be “that virtue which prevents the unlawful
commerce of the sexes.” 6 Cyc. 978. In Bailey v. State.
57 Neb. 706, in which a construction of the language of
the statute in respect of the particular question now
under consideration was involved, it is held:

“A woman not ‘previously unchaste’ within the mean-
ing of section 12, chapter 4 of the criminal code, is one
who has never had unlawful sexual intercourse with a
male prior to the intercourse with which the prisoner
stands indicted.” ‘

These definitions and the holding in the case just cited
unmistakably, we think, point to the conclusion that the
fact in controversy is the previous chastity, or want
thereof, of the prosecutrix, that is, the real character in
its technical and stricter sense as distinguished from her
reputed character; and that the evidence to establish such,
when in controversy, at least to overcome the allegation of
chastity, must be directed not to reputation, but to -facts
and circumstances of individual acts and conduct tending
to prove a lack of that virtue in reality possessed by the
female, which it is the object of the statute to protect. In
a seduction case prosecuted criminally, Powell v. Statc,
20 So. (Miss.) 4, and which is analogous in many respects
to a case like the one at bar, it is held that it is sufficient
if a girl had never had sexual intercourse, although her
reputation might be bad. Say the court:

“So long as a girl remains personally pure, so long as
she is free from the pollution of criminal sexual inter-
course, so long is she entitled to the protection of the
law. * * * She may shock with the indiscretion of her
speech and the freedom of her manmners, and yet never
have had a thought of parting with virtue, and, until she
does part with her virtue, she is regarded by the law as of
chaste character.” See, also, Mills v. Commonwealth, 93
Va. 815; People v. Kehoe, 123 (al. 224; State v. Brink-
haus, 34 Minn. 285; O’Neill v. State, 85 Ga. 383.

In Kenyon v. People, 26 N. Y. 203, under a seduction
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statute, evidence of gencral reputation of a female for
want of chastity is held inadmissible; the words of the
statute being “previons chaste character.”” The words
“chaste character” are held to mean actual personal vir-
tue and not reputation, and require evidence of specifie
acts of lewdness for impeachment. To the same effect is
People v. Nelson, 153 N. Y. 90.

In State v. Prizer, 49 Ta. 531, where a statute provides
for the punishment for the seduction of any unmarried
woman of previous chaste character, it is held that “char-
acter” refers to moral qualities and not to reputation,
and that evidenece of reputation was not admissible upon
the issue of character, but only to impeach or corrobo-
rate testimony regarding particular acts of unchastity.
In the opinion it is said:

“Such a character may be established by proof of par-
ticular acts, or by a course of life and conduct inconsist-
ent with purity. A pure character may not be shown by
reputation, but evidence of particular lewd conduct mav
be rebutted by proof of a good reputation. It will be
observed that in no case can reputation be given in evi-
dence to establish the chastity or the impurity of the
woman. A good reputation being shown by the prosecn-
trix in rebuttal of specific charges of lewdness, the state,
of course, may introduce evidence upon that issue, and
assail the woman’s reputation in contradiction of the evi-
dence she has offered upon that point. It will thus be
seen that evidence of reputation is not admissible upon
the issue involving the woman’s character, but only to
discredit or support testimony tending to establish par-
ticular acts of lewdness.”

The rule as stated in the authority last cited impresses
us as being both reasonable and sensible, and one well
calculated to subserve the interests of justice and to pro-
tect the rights of the accused. A very interesting mono-
eraphic note relating to the admissibility of such evi.cnce
will be found in connection with the case of Bradshaw .
Jones, 103 Tenn. 331, 76 Am. St. Rep., 655. Upon both
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principle and precedent, we are satisfied that the proposed
evidence as offered was inadmissible, and that no error
was committed in its exclusion.

10. Evidence was also offered and excluded, the pur-
pose of which was to prove that the reputation of a girl
associate of the prosecutrix for chastity was bad, and
error is sought to be predicated on the ruling excluding
such evidence. We are of the opinion that ‘the court
ruled correctly. While the facts regarding the conduct,
action and associates of the prosecutrix which throw any
light upon the question of her previous chastity, and
whether she was in the habit of associating with persons
of lewd and unchaste character, are proper to be offered
in cvidence, we do not think the rule does or ought to
extend so far as to permit an issue to be raised as to the
general repute for chastity of some third party with whom
the prosecutrix may have associated, any more than it
should be extended to her own reputed lack of virtue,
While the question of her previous chastity need not be
proved by direct evidence, but circumstances may be relied
on to establish the fact, yet such facts and circumstances
as come within the knowledge of the witnesses testifying,
as distinguished from repute, embrace the limit of the ad-
missibility of the evidence going to establish such fact.

11. Tt developed in the trial of the case on the issue of
the previous chastity of the prosecutrix that a third party
was charged with having sustained illicit relations with
her before the time of the alleged offense committed by
the accused, and the state was permitted to show that such
third party was at the time of the trial in another state
and consequently out of the jurisdiction of the court. The
admission of this evidence is assi~med as prejudicial error.
We do not so regard it. The evidence was as favorable
to the accused as to the state. It served no other purpose
than to show that such party was out of the jurisdiction
of the court, and to prevent any possible speculation on
the part of the jury as to why his testimony was not in-
troduced before them.
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12. Some exceptions are taken as to the manner of ad-
mitting testimony in rebuttal, but upon examination we
find no error in this respect. The prosecutrix, while testi-
fying generally when first on the stand that she had been
virtuous prior to the commission of the act complained of,
was permitted on rebuttal to deny specific acts testified
to in behalf of the defense tending to prove her unchaste.
Such rebuttal testimony was not erroneously admitted.

13. An instruction is excepted to which in effect limits
the testimony of subsequent acts of illicit interceurse to
the sole purpose of corroborative evidence. The evidence
having been properly admitted, for the reason heretofore
given, it follows that the instruction in harmony with the
rule governing its admissibility is without error.

14. An instruction limiting the testimony tending to
prove that the accused had endeavored to have an abor-
tion produced on the prosecutrix, solely as corroborative
evidence, is also excepted to. TFor like reasons, this in-
struction was proper.

15. It is contended that the verdict is not supported by
sufficient evidence. No useful purpose would be subserved
in stating the evidence in detail, nor yet the substance of
it only. There are in evidence many facts and circum-
stances of a corroborative character which materially
strengthen the evidence of the prosecutrix as to the prin-
cipal fact about which she testifies. The examination we
have given the case as disclosed by the record convinces us
that the evidence is ample to sustain the verdict, and that
the controversy of fact was peculiarly one for the jury to
determine, and that its determination cannot with pro-
priety be overturned on the ground of lack of evidence to
support the finding.

Finding no error in the record prejudicial to the sub-
stantial rights of the accused, we reach the conclusion that
the judgment ought to be in all things affirmed, which is
accordingly ordered.

AFFIRMED.
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JOSEPH F. PARKINS V. MISSOURI PACIFIC RAILWAY
COMPANY.
Frep DecEMBER 21, 1904. No. 12,431,

Instructions must be consistent with each other, and if upon a fair
construction of all the instructions given in a case they require
that the plaintiff prove substantive facts that are not necessary
to a recovery, such instructions are erroneous.

IErRroOR to the district court for Sarpy county: YVILLARD
W. SLABAUGH, JUDGE. Judgment of reversal adhered to:

F. T. Ransom and Weaver & Giller, for plaintiff in
€Tror.

John F. Stout, James W. Orr and B. P. Waggener,
contra.

SEDGWICK, J.

In the opinion of Mr. Commissioner HASTINGS, 4 Neb.
(Unof.) 13, the conclusions reached in the former opin-
ion are discussed and, with one exception, are approved.
The commissioner concluded that instruction numbered
five, given by the court upon its own motion, was erro-
neous and required a reversal of the judgment below. In
the argnment before the court, this conclusion of the
commissioner was mainly the subject of discussion. We
have, however, reviewed the briefs and record, and have
no doubt in regard to the correctness of the conclusions
reached in the first opinion, 4 Neb. (Unof.) 1, unless it
be with respect to the matter pointed out by Mr. Com-
missioner HASTINGS. The objection made to the 5th in-
struction is that it required the plaintiff to prove not
only that the gravel in question was not refused by the
defendant because it was unsuitable, in the judgment of
its superintendent, for ballasting its railway, but also
that “the ballast furnished under such contract was suit-
able for such purposes.” In the next prior instruction
the jury were told: ’
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“If you believe from the evidence that the gravel which
was delivered to the defendant was, in the judgment of
the superintendent of the railway company, not suitable
for ballasting purposes as provided in the contract, and
that the superintendent refused to take any more for
such reason, and that the plaintiff was prior to October 5,
1895, so notified, then you should find for the defendant.”

So that by the 4th instruction the jury were told under
what circumstances their verdict should be for the de-
fendant, and by the 5th instruction the circumstances are
stated under which the verdict may be for the plaintiff.
By these two instructions, taken together, the jury must
have understood that, unless the plaintift proved that the
gravel furnished by him under the contract was suitable
for ballasting for the defendant’s railway, he could not
recover. The question is whether this is a correct state-
ment of the law.

There was evidence that the plaintiff urged the company
to accept the gravel; and that the company, by its officers
and agents, other than the superintendent, in answer to
these requests, gave various reasons for not accepting the
gravel at that time, but made no objection to the gravel
as unsuitable for ballasting purposes. The defendant in-
sists that, as these letters were not written by the super-
intendent, upon whose knowledge and opinion as to the
quality of the gravel the matter depended, this evidence
is of no importance. It is not, however, contended that
these letters were incompetent as evidence; and, having
been properly received, their weight and bearing upon the
question at issue was a matter. for the jury to determine.
The testimony of the plaintiff himself that no objection
was made to the quality of the gravel, and that the refusal
to receive it was placed upon other grounds, although
coming from a witness highly interested in the event of
the suit, is so far corroborated by the evidence referred
to, and other evidence in the record, as to require this
question to be fairly submitted to the jury.

The trial court in another instruction told the jury
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plainly that, if the gravel offered was, in the judgment of
the defendant’s superintendent, unfit or unsuitable for
ballasting defendant’s railway, then the defendant had
the right to refuse to accept the same; and again in the
2d instruction:

“The defendant must prove that he objected and re-
fused to take the gravel as and for the reason he alleges,
and so notified the plaintiff prior to October 5, 1895.7 If
this instruction is correct, then, if the defendant did not
prove this, that is, if the evidence taken altogether did
not show it, the plaintiff would be entitled to recover, and
it would be wholly unnecessary for the plaintiff in addl
tion to this fact to also prove that the gravel was, in fact,
suitable for hallasting the defendant’s railw ay. The de-
fendant, of course, could not, during all the time the ques-
tion of receiving the gravel was pending, lead the plaintiff
to believe that, in the judgment of the superintendent, the
gravel was suitable by raising other objections and giving
other reasons for not receiving it, and, not having at any
time notified the plaintiff that the gravel was unsuitable,
defend upon that ground when sued. This would be the
rule even though the fact were that the gravel was un-
suitable for the uses for which the defendant desired it.
If the jury were satisfied from the evidence that the de-
fendant had not refused or objected to receive the gravel
on the ground that it was unsuitable, in the judgment of
its superintendent, the verdict should have been for the
plaintiff. If it was established that the defendant had
objected and refused to receive the gravel because, in the
judgment of its superintendent, it was unsuitable, then
the question might be whether this judgment of the super-
intendent was reasonable and based upon sufficient
grounds; and upon that question it would be competent
to show what the fact was in regard to the quality of the
gravel and its suitableness for the purposes for which the

defendant intended it.
~ We think that the reasoning of Mr. Commissioner

HASTINGS upon this point is sound, and the conclusion
56
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that instruction number five is erroneous is right. The
judgment of reversal is therefore adhered to.

REVERSED.

Barnes, J., dissenting.

I am unable to concur in the foregoing opinion, for the
following reasons:

When this case was before us the first time we affirmed
the judgment of the trial court, 4 Neb. (Unof.) 1. Our
second opinion, written by Mr. Commissioner HASTINGS,
reverses the judgment of that court, 4 Neb. (Unof.) 13,
and the majority now adhere to that opinion on the same
around and for the same reason set forth therein, to wit:
that the court erred in giving instruction No. 5, because
it required the plaintiff to prove more than was necessary
to entitle him to recover. The pleadings are fairly set
" forth, in substance, in our first opinion, and no fault is
found with, or criticisms passed upon, the facts or issues
as stated therein; therefore, no further statement of the
case will be made in this dissenting opinion. It is suffi-
cient to say that the petition set forth the contract; al-
‘eged the breach of it by the defendant; stated that the
plaintiff was at all times ready and willing to perform his
part thereof; set forth the amount of his damages, and
prayed for a judgment therefor.

The answer admitted the making of the contract, and
the plaintiff’s part performance; admitted that defendant
refused to receive any more gravel thereunder; and affirm-
atively alleged as a reason for its refusal and as a defense
to the plaintiff’s petition that the gravel furnished by him
was, in the judgment of the defendant’s superintendent,
unfit and unsuitable for ballasting purposes, and was, in
fact, unfit therefor; that the defendant, during the life
of the contract, notified the plaintiff of that fact, and thus
terminated it according to its terms. The plaintiff by his
veply alleged affirmatively that the gravel was, in fact, and
in the judgment of the defendant’s superintendent, fit and
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suitable for ballasting purposes; that it was the kind of
gravel contracted for; that the defendant had received
21,816 cubic yards thercof, as stated in the petition, and
had used the same for ballasting its roadbed, and that
the defendant, without reason, arbitrarily refused to re-
ceive the balance of the gravel contracted for by the agree-
ment in question, after the expiration of the contract, for
the purpose of avoiding and escaping its liability under
said contract. The formal denials contained in the reply
were rendered nugatory by these averments, because this
new matter was inconsistent with such denials. This
rule of construction is the onc which should be applied
to the reply, for it accords with the rule adopted by all
of the courts in this country. In Staic v. Hill, 47 Neb.
456, it was held:

“YWhere the petition alleges the delivery of the official
bond declared on, the allegations in the answer of a
surety—following an averment therein that he signed
upon condition the principal should also sign—that ‘if
it (the bond) was ever delivered, it was done in violation
of the express condition aforesaid upon which the defend-
ant signed said instrument,” must be treated as a substan-
tial admission of the delivery of the bond.”

When the plaintiff alleged in his reply that the gravel
in question was suitable, in fact, and in the judgment of
the defendant’s superintendent, for ballasting purposes,
and that the defendant, acting without reason and arbi-
trarily, and for the purpose of avoiding and escaping its
liability under the contract, refused to receive the halance
of the gravel contracted for, he clearly admitted the alle-
gations of the defendant’s answer as to notice and the
termination of the contract, and assumed the burden of
proving affirmatively that the gravel in question was, in
fact, and in the judgment of the defendant’s superintend-
ent, suitable for ballasting purposes; that the defendant’s
refusal to receive it was arbitrary, and made for the sole
purpose of avoiding its liability under the contract. That
this was the legal effect of the plaintiff’s reply scems be-
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youd question. RKetelwian r. Chicago Brush C'o., 65 Nel.
1295 Dinsmore & Co. v. Stimhert, 12 Neb. 133; Home Fire
Ins. Co. r. Johansen, 59 Neb. 3195 Johnson r. Hesser, 61
Neb. 631. It is unnecessary to cite further authority to
support this well settled rule.

The plaintiff, having by his own pleadings assumed the
burden of proof as to the matters above stated, introduced
no evidence whatever in support of the allegations con-
tained in his reply; while the defendant’s superintendent
testified that in his j: ulgment, and in fact, the gravel was
unsuitable for ballasting defendant’s road: that under his
orders notice of that fact was given to the plaintiff, as
soon as it was pousible to determine it, and the contract
was thus terminated before its expiration. The plaintiff
not only failed to contvovert this ev idence, but tacitly ad-
mitted that numerous conversations had occurred between
himself and the defendant’s superintendent about the
quality of the gravel; that the quostion was  discussed
between them of how to treat it, and what, if anything,
they could put with it to render it suitable for the de-
fendant’s use. Under the pleadings it would have been
proper for the court to have insteneted the jury that the
burden of proof was on the plaintiff to show that the
gravel in question was, in fact,-and in the judgment of
the defendant’s superintendent, fit for its use; and that
the defendant’s refusal to take the same was arbitrary
and unwarranted by the facts. And yet, by the instrue-
tion complained of, the jury were told generally that if
they found these facts affirmatively the plaintiff would
be entitled to recover. The instruction was general in its
terms, and applied to the defendant’s evidence as well as
that of the plaintiff. The jury must have understood that
it applied to all of the evidence in the case. Tt fairly
covered the issues presented, and in such a way that the
plaintiff had no right to complain of its effect. In fact
it was much more favorable to him than to the defendant.
Tt thus seems clear that my associates have failed to prop-
erly analyze the pleadings, and are mistaken as to the
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real issues presented by them. Tt is conceded that the
plaintiff was bound to show that the action of the de-
fendant’s superintendent was arbitrary and unwarranted.
The only way he could do this was to prove that the
gravel in question was in fact suitable for the defendant’s
use, and was such as was contemplated by the contract.
For these reasons, it is apparent that the court did not
err in giving the instruction complained of. Again, it
seems clear from the record that under the pleadings and
the evidence, as contained thereih, a judgment for the
defendant is the only one that could have properly been
rendered.  TPor this reason, if for no other, the instruction
did not prejudice the plaintiff’s rights.

TPor the foregoing reasons, it seems to me that our
second opinion should be set aside; that our first opinion
should bLe adhered to, and the judgment of the district
court affirmed.

STATE OF NEBRASKA, EX REL. WILLIAM J. ELLINGSWORTH,
RELATOR, V. ALFRED (. C'ARLSON ET AL., RESPONDENTS,

FILED DecEMBER 21, 1904. No. 13,851,

1. Injunction: JURISDICTION. An injunction order made by a court
which has no jurisdiction over the matter involved, or which is
in excess of the powers of the court granting it, is void.

2. Election Board: Duries. The duty of an election board to canvass
the votes cast at the election is a political duty plainly pre-
scribed by a positive statute, and cannot be enjoined by the
courts.

3. Mandamus: DEFENSE. It is not a defense to an application for a
writ of mandamus that the action which it is sought to compel
has been enjoined, if it appears conclusively from the record,
or from the conceded fact in the case, that the court which issued
the injunction order had no power to enjoin the act in question.

4. Costs. When public officers refuse to perform a statutory duty and
are compelled to do so by mandamus, the costs of the mandamus
proceedings will be adjudged against them when the relator is
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himself without fault, notwithstanding that the officers were act-
ing in obedience to an injunction order, supposed by them to
be valid, but which was in fact void for want of power of the
court issuing it over the subject matter.

ORIGINAL application for a writ of mandamus to compel
respondents to canvass the votes for village trustees. Wit
allowed.

Thowas Darnall, E. A. Cook and W. D. (iffin, for
relator.

E. C. Callsins and H. V. Calkins, contra.

SEDGWICK, J.

In April, 1904, there was held in the village of Gothen-
burg an election of members of the board of trustees of
the village. At the close of the election, and before the
votes had been canvassed, one John Strahle, alleging that
he was an clector of the village of Gothenburg, began a
proceeding in the county court of Dawson county to con-
test the election of Carroll, Weideranders and Ellings-
worth, three of the candidates at said election, each of
whom had received, it is conceded, a majority of the votes
cast at the election for the office of trustee. On the same

“day that he commenced this contest in the county court,
the said Strahle began an action in the district court for
Dawson county for the purpose of enjoining the board of
trastees of the village of Gothenburg from canvassing the
votes cast at the election, and in that action he obtained
from the county judge of Dawson county a temporary
order of injunction restraining the board of trustees from
canvassing the vote. Afterwards, his contest proceedings
having been tried in the county court, and having re-
sulted against him, and having been taken to the district
court, both actions were tried in the district court, and
determined against the contestant Strahle. e has brought
both actions to this court for review. The district court,
having upon the final hearing dissolved the temporary in-
junction restraining the board from canvassing the votes,
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fixed the amount of the supersedeas bond to be given by
the plaintiff thercin to supersede the judgment of the dis-
trict court during the pendency of the action in this court,
which bond was given by the plaintiff and duly approved,
and the cause is now pending in this court. Thereupon
this action was brought to obtain a writ of mandamus to
compel the village board to proceed and canvass the vote
notwithstanding the injunction. The parties have stip-
ulated the facts upon the record, and the question is
whether the injunction was effectual to prevent the can-
vassing of the votes.

In Calvert v. State, 34 Neb. 616, the plaintiff in error
had been adjudged guilty of contempt in violating an in-
junetion order of the district court, and in reversing that
judgment the court by MaxweLL, (. J., said:

“The question presented to this court is the power of a
judge at chambers, upon the issues presented, there being
disputed guestions of fact, to make the order in question.
In any case where the court or judge has jurisdietion and
grants an injunction during the pendency of a suit, the
injunction while in ferce must be obeyed. A court should
exercise great care in granting such relief, and only where
it is clear the injury to the plaintiff will be great or ir-
reparable; but having granted it the adverse party should
move to dissolve or modify and cannot disregard it with
impunity. A court must insist that its legitimate orders
be obeyed. This is necessary both for the protection of
private rights and those of the public. If the court or
judge exceeds his jurisdiction, however, his action in the
premises is like that of any other person who acts without
authority. * * * Suppose the owner of a farm, or one
or more city lots, should apply for an injunction to re-
strain the construction of a railway across his land, and
should set forth the same facts as to his ownership and
possession as the defendant has done in this case, and
the railway company should allege the same facts as are
stated in the plaintiff’s petition, would the court or judge
on a preliminary hearing have authority to tie the hands



840 NEBRASKA REPORTS. [VoL. 72

State v, Carlson,

of the landowner and permit the adverse party to divest
him of his rights and destroy his possession? The state-
ment of the case carries with it a full answer. The judge,
in effect, has undertaken to dispose of the merits of the
:ase without a hearing. A temporary injunction merely
prevents action until a hearing can be had. If it 2008
further, and divests a party of his possession or rights in
the property, it is simply void. People r. Simonson, 10
Mich. 335; Port Huron & Q. R. ('o. r. Judge, 31 Mich,
456; Salling r. Johnson, 23 Mich. 489; W ceCombs v. Herry-
heiw, 40 Mich. 72; Arnold v. Bright, 41 Mich. 207; Tawas
& B. C. R. Co. r. Judge, 44 Mich. 479, T N. W. 65. Judge
Cooley, in Arold r. Bright, supra, says: ‘The court of
chancery has no more power than any other to condemn a
man unheard, and to dispossess him of property prima
facie his, and hand over its enjoyment to another on an
ex parte elaim to it. In several cases it has been decided
that possession of lands is not to be disturbed by means of
a preliminary injunction. Hemingway r. Preston, Walk.
Ch. (Mich.) 528; People r. Simonson, 10 Mich. 335.

It is said by Mr. High in his work on Injunctions, vol.
2 (4th ed.), sec. 1425:

“While it is thus seen that courts of equity exact the
most implicit obedience to the writ of injunction, and
treat its wilful violation as a most flagrant contempt of
court, the doctrine is to be understood with the qualifica-
tion that the court has jurisdiction over the subject mat-
ter in controvcrsy. And if the court has no jurisdiction
over the matter involved, or if it has exceeded its powers
by granting an injunction in a matter beyond its jurisdic-
tion, its injunction will be treated as absolutely void, and
defendants cannot, in such case, be punished for contempt
for its alleged violation. For example, when an injunc-
tion is issued against a board of township officers to re-
strain them from holding an election which they are au-
thorized by law to hold, equity having no jurisdiction
to interfere in such case, there can be no disobedience of
the injunction and no attachment for contempt, since the
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mandate of the court is absolutely void. So where a court
has exceeded its powers by granting an injunction in a
matter over which it has no jurisdiction, as by enjoining
a Loard of municipal officers from canvassing the returns
of an election, the court having no power to hear or de-
termine such controversies, its injunction will be treated
as absolutely void, and a punishment inflicted for its viola-
tion will not be upheld.”

One of the cases referred to by Mr. High in support of
this doctrine is Dickey r. Reed, T8 I11 261, In that action
an injunction had been granted restraining the common
council of the city of Chicago from canvassing the returns
made to them by the judges and clerks of election.  The
defendants were advised by their counsel that the injunc-
tion was void, and that they might safely disregard it.
The conncil then proceeded to canvass the returns. Thev
were c¢ited for contempt by th~ circuit court from which
the injunection had issued, and upon judgment being en-
tered punishing them for such contempt they appealed to
the supreme court. In the opinion it is said:

“Public policy does not require such a jurisdiction, even
if it could sanction it. If the power were admitted, where
would its jurisdiction end? Suppose a .person were to
conceive a law to have been unconstitutionally enacted,
could he, by bill, restrain the governor and all other offi-
cers from executing it until a hearing could be had and
the law declared valid? Suppose a citizen, in his hostile
opposition to a governor elect, or from other motives, were
to conceive that he had obtained his apparent majority by
fraud, could he apply to a court for and obtain an in-
junction to restrain him from becoming inaugurated, until
by delays and appeals, the term for which he had been
elected should expire, and thus defeat the will of the
peeple? * * * TIn this case there was a complainant,
who had exhibited a bill, and there was a subject- matter
for litigation, and the controlling question is, whether the
court, under any circumstances, could have power to hear,
determine and decree in reference to it. If not, then the
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whole proceeding was coram non judice. The law under
which this election was held, neither in terms nor by im-
plication confers the power. Nor is it asserted that the
court had facts before it which required it to take judicial
cognizance, and hear, adjudicate and decrec. On the con-
trary, the court refused to continue the injunction, thus
virtually deciding that the court was powerless to
afford the relief sought, and thereby permitting the in-
junction to come to an end by the terms of the order
awarding it, and we are clearly of opinion that it was not
a case for equitable interposition. * * * Tn Walton r.
Deceling, 61 T11. 291, it was held, where an injunction was
issued to restrain officers from holding an election, and it
was disobeyed, that they were not amenable to the process
or liable to be punished for a contempt in disobeving the
writ. And it was upon the grounds that the writ was void
for the want of power, and the law required the officer
to perform this particular duty. The distinction was
there taken that, where the court has power over the sub-
ject matter, and authority to take such Jurisdiction, and
the court acts, its process must be obeyed; but where the
power is wholly wanting, then the process is void, and
need not be obeyed. The same rule was recognized and
applied in Darst v. People, 62 T11. 306. So the doctrine is
by no means novel in this court.”

In State v. Gibbs, 13 Fla. 55, 7 Am. Rep. 233, the court
said:

“It is insisted by the relator that the proceedings by the
canvassers were illegal and void, hecause they were en-
joined by the order of a judge of the circuit court from
further proceeding until the further order of the circuit
judge; and that the respondents did proceed to declare the
partial result of the election, of which the relator com-
plains, before the dissolntion of the injunctional order
and without a further order of the judge. We think the
order of the circuit judge was unadvisedly made, and that
in its form and effect it was essentially a perpetual in-
junction. It forbade the further proceeding until permis-
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sion should be granted by the judge, and was in effect the
abrogation of a statute which authorized and required
them to proceed with reasonabie dispatch, and it was
therefore illegal.”

Scott r. MeGuire, 15 Neb. 303, was an action to enjoin
the county commissioners “‘from removing the county
seat ¥ % * or any of the county offices or county
records or papers’ from the town of La Porte to the town
of Wayne.” An election had been held upon the question

of removing the county seat, and it appeared in the case
inferentially that.the result was in favor of Wayne. The

opinion, after stating that the object of a contest of elec-
tion is to have the declared result of the election vacated,
says:

“This, however, cannot be reached by an order of injunec-
tion restraining county officers from removing their offices
to the relocated county seat, and transacting business
there, but by a judgment formally setting aside the result
arrived at and declared by the canvassers of the votes cast
at the election, in an action brought to contest it. Such
an injunction would compel a violation by these officers of
a positive command of the statute * * * that on the
relocation of the county seat, they ‘forthwith remove their
respective offices, and all county records, papers, and prop-
erty in their offices or charge to the place where said
county seat shall have been relocated,” a severe penalty
being provided in case of a refusal to do so. This is a
valid enactment which the courts have no rlnht to dis-
regard by requiring others to disobey it.”

And so the statute provides that immediately after the
clection the board shall eanvass the votes, and that a
contest may be begun after (not before) the canvass is
made. The injunction in this case attempted to prevent
this canvass of the votes. There can be no circumstances
under our statute which will authorize the courts to so
interfere and stop the election board from performing this
plain statutory political duty. Tt follows that the injune-
tion order.made by the district ce * -vas absolutely void
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and should have been disregarded by the canvassing hoard.

As all of the facts are agreed upon by the parties and {he
relator is plainly entitled to the reliof asked, a peremptory
writ will be ordered upon the application filed.

2. It is alleged in the answer herein that the respond-
ents are not interested in the result of this litigation, and
that they are ready to perform their duty whenever it is
made plain to them by the proper authorities, and thoy
therefore ask that no costs be taxed against them in this
ase.  The party who obtained the injunction order is not
a party to this proceeding and costs canuot therefore be
adjudged against him herein. There is but very little in
the record bearing upon the question of the good faith of
the respondents. It is conceded in the stipulations, that
is, it is alleged in the affidavit of the relator, and ad-
mitted by the respondents, that “the majority of said
trustees, said A. G. Carlson, F. E. Carlson and Habboe
Janssen, refuse to canvass said vote.” Upon this evidence
we think the costs in this case must be adjudged against
these parties.

It was said by the supreme court of Illinois in Dickey
v. Reed, supra: .

“It is true that officers and others may be embarrassed
as to their course of action in such cases. They must act
at their peril nnder all such circumstances. They can, as
the parties did in this case, call to their aid able counsel,
learn their duty from all available sources, and then act
and abide the consequences. If the advice they procure
be wrong, it will be their misfortune, and the incorrect
advice will not excuse the offense or mitigate the punish-
ment.”

It does not appear that these respondents took the ad-
vice of counsel with special reference to their disinterested
duty in the matter. The relator herein is at least equally
innocent with themselves, and the ordinary rule for taxing
costs must be applied. The costs of these proceedings
therefore will be taxed against the respondents A. G. Carl-
son, I'. E. Carlson and Habbe Janssen.

WRIT ALLOWED.
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HARRY TRAYER ET AL. V. NORA SETZER.
Frmep DecEMBER 21, 1904, No. 13,563,

1. Husband and Wife: ActioNx. In this state the common law dis-
ability of husbands and wives to maintain suits at law against
each other upon confracts between them has been removed by
statute.

2. Illegitimate Children. The marriage of the parents of illegitimate
children does not legitimate the latter, except upon the conditions
prescribed by section 31, chapter 23 of the Compiled Statutes.

: SurporT: BonND. The moral obligation of the father of
illegitimate children to provide for their support is a sufficient
consideration for his bond so to do.

4. Bastardy: Fraup. Bastardy proceedings begun against the father
are not abated by his fraudulent marriage with the mother not
consummated by cohabitation with but followed by immediate
abandonment of her.

ERrRror to the district court for Nemaha county: JoHN
S. STULL, JUDGE. Affirmed.

Jolhn . Watson and B. I. Neal, for plaintifts in. error.
J. S. UcCarty and H. A. Lambert, contra.

AdEs, C.

The facts in this case are not in dispute and are nar-
rated in the brief of plaintiff in error as follows:

“As appears by the petition filed in the court below the
defendant in error, Nora Setzer, commenced before the
county court against Henry Trayer, one of the plaintiffs
in error, a prosecution for bastardy. The bastardy com-
plaint was filed on the 17th day of January, 1902, by Nora
Retzer, the defendant in error, whose name was at the
commencement of this action in the district court, Nora
Trayer. On the 2d day of February, 1902, the prosecu-
trix was delivered of twins. That on the 31st day of Jan-
uary, 1903, the prosecutrix and the said Harry Trayer
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were married and the bonds of matrimony had never been
dissolved. That after the marriage it was brought to the
attention of the district court for Nemaha county that the
said Harry Trayer refused to live and carry out his mar-
riage vows with his then wife, and he, Harry Trayer, ‘was
brought into court where he appeared with his attorneys
in open court at the regular February, 1903, term, thercof,
and on said bastardy proceedings being called up and
coming on for trial, he pleaded guilty thereto and in open
court admitted that he was the father of said children,
whereupon the court adjudged the said Harry Trayer to
be the father of said bastards and required him to enter
into a bond with surcties for the payment of $1,000 for
their support and maintenance, and thereupon the bond
in suit was entered into by the defendants (plaintiffs in
error) as such sureties. Thereafter, to wit, on the 16th
day of May, 1903, the plaintiff instituted this aection
against the said Harry Traver and his bondsmen, John
Trayer and Albert Moody, plaintiffs in error hercin. The
plaintiffs in error answered, and the defendant in error
replied thereto, setting up the above facts. The plaintiffs
in crror filed a motion for judgment upon the pleadings,
which motion was overruled, and the court then permitted
the plaintitf to call a jury, prove her bond, and entered
judgment thereon. Plaintiffs in error filed motion for a
new trial which was overruled. This action is brought
to reverse the aforesaid proccedings.”

No objection was made in the district court to the prose-
cution of the action in the name of Nora Sctzer instcad
of that of Nora Trayer, and as such an objection is merely
formal and not affccting the merits, it cannot be made for
the first time in this court. It cannot be doubted that the
plaintiff is the person for whose use and benefit the bond
was given and is the real party in interest, whatever may
be her true name.

1t is urged by plaintiffs in error that husband and wife
are, in legal contemplation, but one person, and are in-
competent to sue each other at law, but this court in May
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n. May, 9 Neb. 16, decided that question the other way,
and it is not worth while to reopen the discussion.

It is next contended that the marriage of the parties
legitimized their offspring; and that a wife cannot main-
tain a proceeding in bastardy against her husband to
compel obedience by him to his marital obligations. We
think, however, that section 31, chapter 23, of the (‘own-
piled Statutes, 1903 (Annotated Statutes, 14931), ex-
pressly negatives the idea that under circumstances like
those in this case the marriage legitimizes the offspring.
To accomplish that end the parents nust, after the mar-
riage, have had other children, and the father must have
adopted the bastard into his family or acknowledged him
in writing signed in the presence of a competent witness.
This statute has, it is true, direct reference only to title
to property by descent, but it is the only statute in this
state relating to legitimation, and may fairly be taken as
expressive of legislative policy with reference to the whole
subject. None of these conditions is satisfied in this in-
stance. Trayer has never cohabited with the plaintiff as
her husband, or contributed toward her support or that of
her children, and his no—iinal marriage to her was evi-
dently a fraudulent device to defeat the proceeding in bas-
tardy. To allow this defense would be to permit him to
perpetrate a barefaced fraud not only upon the mother,
but upon the public who are entitled to be protected from
the consequences of his wrong doing. All the authorities
cited by plaintiffs in error arve either from states in which
the wife is under a legal disability to sue her husband at
law, or are cases in which the offspring had been legiti-
mated in accordance with a local statute. Such authori-
ties are, of course, not in point.

Plaintiffs in error do not deny that, but for the fore-
going objections, the instrument sued upon is valid and
enforceable, and no reason occurs to us why it is not so.
The father is under a moral obligation to support his chil-
dren, .and that duty alone, even in the absence of the bas-
tardy statute, is without doubt a sufficient consideration
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for a bond conditioned for its performance. The practical
situation in this case is not different to what it would
have been if the marriage had wot taken Place, and it
would be a reproach to the law if the defendant in error
and the public are both without remedy.

We recommend that the judgment of the district court
be affirmed.

LETTON and OLDHAM, (., concur.

3y the Court: TFor the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be
ATFFIRMED.

GEORGE W. HAWKE v. ANDREW KERR.
FiLEp DECEMBER 21, 1904, No. 13,647.

Review. When the verdict and judgment are such as alone could be
upheld by the undisputed and indisputable evidence, the court
will not examine the record for the ascertainment of alleged
errors occurring at the trial.

ERROR to the district court for (Gage county: JoHN 8.
STULL, JUDGE. Affirmed.

E. F. Warren and E. O. Kretsinger, for plaintiff in
Crror.

Hazlett & Jack, contra.

AMES, C.

This is an action for damages for breach of an alleged
oral contract by the defendant to horrow a sum of money
from the plaintiff for a term of years, and to secure
the repayment of the same, with interest, by a mort-
gage upon lands of the defendant. The answer pleads the
statute of limitations and the statute of frauds, together
with a general denial. The evidence fails completely to
establish the agreement set forth in the petition, but it
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is shown, with but little if any dispute, that the defend-
ant’s lands were subject to sale upon existing decrees of
mortgage foreclosure, and that the plaintiff agreed to
purchase them at judicial sale, and hold the title in trust
to convey them to the defendant at the expiration of a
specified term of years, upon being repaid the purchase
price and interest, and that the lands, without the faunlt
of the defendant, who had no control over the decrees of
foreclosure, were not advertised or offered for sale. The
only controversy in this respect is as follows: Certain
lands of the defendant were exposed to sale under a decree
against them, and he contends that they were all that were
the subject of his agreement with the plaintiff, and that
the latter by refusing to buy them committed a breach of
the agreement himself; but the plaintiff contends that the
agreement included other lands which were not offered,
and that he was therefore excused from buying those that
were so. Under the circumstances we do not see how
this dispute is material.

There was a verdict and judgment for the dofendant
and the plaintiff prosecutes this proceeding, alleging sev-
eral errors as having occurred at the trial. There is a
wide if not fatal variance between the contract alleged in
the petition and that proved at the trial; and of the latter,
which was never perfected, the defendant is not shown to
have been guilty of a breach. There are a large number
of alleged errors assigned in the petition in error and in
the brief of counsel which we do not feel called upon to dis-
cuss because, granting them to be well assigned and to be
as flagrant as it is contended that they were, they did not
contribute to the establishment of the above recited facts,
about which there is no real dispute, nor would their
absence have disclosed a different condition of affairs. In
our opinion the verdict is the only one which could have
been upheld by the undisputed evidence, and we recom-
mend that the judgment of the district court be affirmed.

LerTOoN and OLpHAM, CC., concur.
5T
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Fidelity & Deposit Co. v. Libby,

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

AFFIRMED.

FipELITY & DErosir (*OMPANY OF MARYLAND V. ARNOLD P.

LisBy.

F1Lep DecemBer 21, 1904, No. 13,648.

1. Indemnifying Bond: DurAaTION. A bond of indemnity, not stipulat-

ing how long it shall remain in force, but covenanting that so
long as it shall so remain the obligor shall be paid an annual
premium in advance, does not require the payment of the pre-
mium so as to continue the obligation, but leaves the obligee
at liberty to decline to make payment and thus put a period to
the contract so far as the rights of third persons are not affected.

2. Official Bonds: STATUTE: AMENDMENT. The act of 1895 (Laws 1895,

ch. 22) entitled “An act to facilitate the giving of bonds, under-
takings and recognizances, and to authorize the acceptance of
certain corporations as surety thereon, and to repeal all acts and
parts of acts in conflict herewith,” is ineffectual as an amend-
ment or repeal of chapter 10 of the Compiled Statutes, entitled
“Bonds and Oaths—Official,” or to dispense with personal sureties
upon official bonds as required by that chapter.

ERROR to the district court for Johnson county: Jomn
8. SruLL, Juber. Afirmed.

8. P. Davidson, for plaintiff in error.

Hugh La Master, contra.

AMEs, C.

On the 11th day of January, 1902, W. W. Wheatley was
inducted into the office of treasurer of Johnson county,
and appointed the defendant TLibby as his deputy.
Wheatlev had procured the plaintiff to become surety on
his official bond, and as part consideration therefor had
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promised the plaintiff that it should be permitted, for a
stipulated premium, to execute as surety the official bond
of the deputy. Both bonds were executed accordingly, and
were accepted and approved by the proper authority.
Libby made a written application for his bond, reciting
that it was to be executed in consideration of an annual
premium of $50, payable annually in advance, which was
to be paid by Wheatley, and the latter did pay the first
year’s premium accordingly. At the expiration of the first
year, namely, on the 30th day of December, 1902, the dep-
uty executed another official bond with personal sureties,
to the acceptance and approval of the county board, and
on the 27th day of January following, the board, in ses-
sion, entered an order reciting the giving and approval of
the last mentioned instrument, and purporting to release
and discharge the plaintiff from liability because of the
then future liability of the deputy. Both Libby and
Wheatley then refused to pay the second year’s installment
of premium in consideration of the bond executed by the
plaintiff, and this action was brought against the former
for the recovery of the same. Neither the application nor
the bond recited a prospective term of the principal’s
office or of the continuance of the obligation, except that
the former stipulated that Libby should pay “fifty dollars
($50) per annum in advance, while said bond shall con-
tinue in force,” from which it is implied that it continued
in force for the term of at least one year ensuing the pay-
ment of any such instalment.

The plaintiff contends that it is also implied that the
i)bligation was to continue during the incumbency of Libby
under his then present appointment as deputy; that he was
not discharged from his office at the time of the giving of
the new bond, but remained continuously therein; and that
the county board were powerless to impair the obligation
of the contract or to release the plaintiff from its obliga-
tion thereon. We suspect that if it should turn out that
Libby has defaulted since the expiration of the first year
the plaintiff will entertain a different, gpinion. The fair
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inference, from the recitals in the application, of which
both the treasurer and the county board had full knowl-
edge, is that the plaintiff undertook to become and remain
bound so long, and so long only, as the agreed annual
premium should be paid in advance. In this respect the
contract is of the same character as the ordinary policy
of insurance, to which it is generally analogous and out
of which it grew. It is a contract for one year, renewable
annually by the payment of a stipulated premium. If the
premium is not paid it “lapses” or ceases to be obligatory
as between the parties to it, except as to past transactions,
although there may or may not be circumstances continu-
ing it in force as to interested third persons, about which
we express no present opinion. If in the present instance
the county board might have perpetuated the obligation by
reliance upon estoppel in ignorance of the delinquency of
the second annual premium, it does not occur to us that
they were bound so to do, or that the plaintiff has been in-
jured or has any just ground of complaint because they
saw fit to discharge the estoppel, which we have no doubt
they had power to do and did effectively do. The appoint-
ment of a deputy county treasurer is not for a fixed term,
but is revocable at pleasure. There was no formal revoca-
tion and reappointment in this instance, but the conduct
of the deputy and of the county board was with the knowl-
edge and concurrence of the treasurer and, we think,
amounted thereto in practical effect. Whether such a
bond would be insufficient for the induction into office of a
person elected for a fixed term of more than a year, or, if
not, whether deferred premiums would be recoverable in
such cases, are questions not involved in the case. Seem-
ingly one consequence or the other is inevitable.

We arc also of the opinion that the instrument in con-
troversy is mnot a legal contract, but derives whatever
obligatory force it has from principles of estoppel.  Sec-
tion 9, chapter 10 of the Compiled Statutes enacts that
official bonds of all county officers shall be executed by
the principal, and at least two sufficient sureties who shall
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be freeholders of the county. This requirement doubtless
has reference to natural persons. The instrument in suit
was supposedly executed pursuant to chapter 16 of the
Compiled Statutes, which was passed in 1895, under the
title, “An act to facilitate the giving of bonds, undertak-
ings and recognizances, and to authorize the acceptance
of certain corporations as surety thereon, and to repeal
all acts and parts of acts in conflict herewith.” The fourth
section of the act reads: “All acts and parts of acts in
conflict herewith are herchy repealed.” Laws, 1893, chap-
ter 22. Neither in the title of the act, nor in the repealing
clause, is there any reference to the subject of official
bonds, nor will anyone suppose that section 9 of chapter
10, above quoted, is repealed so that an official bond with
personal securities is no longer authorized. If anything
had been accomplished it would have been an amendment
of that and several other sections of the same chapter so
as to permit the approval of bonds by corporations in lieu
of, or in substitution for, bonds required to be given by
law. But such a purpose is not indicated by the title, nor
is any section of any existing statute set forth or referred
to, as sought to be amended, in the body of the act. We
are of opinion that to hold that this act authorizes the ac-
ceptance of bonds of corporations in lieu of, or in sub-
stitution for, official bonds required by chapter 10 of the
Compiled Statutes would be in plain violation of section
11, article IIT of the constitution. Chapter 10 of the
Conmpiled Statutes is an act complete in its itself, having
sole reference to the subject of official bonds, concerning
which it makes specific and imperative regulations. We
are of opinion that it cannot be amended by an act in the
title or body of which that subject is not mentioned.

There was a judgment for the defendant both in a
justice’s court, where the action was begun, and in the
district court upon appeal. The plaintiff prosecutes error.
We recommend that the judginent be affirmed.

LeTTON and OLpitadM, CC., concur.
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Fielding v. Chicago, B. & Q. R. Co,

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district

court be
AFFIRMED.

Prrer B. IPiRLpING v. CHICAGO, BURLINGTON & QUINCY
RATLROAD ('OMPANY.

Frep DecEMBER 21, 1904. No. 13,669.

Directing Verdict. Upon the undisputed evidence the trial court
rightfully directed a verdict for the defendant.

ERROR to the district court for Custer county: HANSON
"M. GRIMES, JUDGE. Affirmed.

C. W. Beal and N. 1. GGadd, for plaintiif in error.
J. W. Deweese and Franl: E. Bishop, conira.

Awmes, C. -

Plaintiff, Fielding, was a section-hand, and Anderson
was his foreman, employed by the defendant company at
Mason City in this state. The track extends easterly and
westerly past the station. At some point west of the station
the two men loaded some railway ties on a push car. Field-
ing placed himself at the west end of the north side of the
car and pushed it castward. Anderson followed along at the
west end of the south side, and as the car moved forward
threw or pushed the ties off from it, at intervals, so that
they fell at the sonth side of the track and remained where
they struck the ground. After they had traveled some
distance and the ties had all been removed in this manner,
Anderson told Fielding to return westward with the empty
car to the starting point. The latter then went to the
east end of the south side of the car and sat down upon it
with his back toward the west, and with his right foot
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hanging down so as to come in contact with the south
ends of the ties upon which the track was laid, and began
propelling the car westward by kicking and pushing
against them. It was broad daylight; the men had co-
operated in placing the loose ties where they were, which
was in plain sight, and both knew that some of them were
lying very close to the track in violation of the rule of the
company forbidding such things to be left by section-men
nearer thereto than three feet. Fielding did not look
westward in the direction in which he was pushing the
car, or make any particular or especial observation re-
specting the position of the loose ties. After he had gone
some distance his attention was attracted by a call from
Anderson, and while he was looking toward him his right
foot with which he was “kicking ties” was caught between
a loose tie, lying within a few inches of the track, and
the flange of the car wheel, and injured thereby. This ac-
tion was brought to recover damages for the injury. The
petition is in the usual form, and the answer is a general
denial, coupled with a plea of contributory negligence.
There is no conflict in the evidence, and at the conclusion
of the trial Judge Grimes directed a verdict for the defend-
ant, and rendered judgment accordingly. The plaintiff
prosecutes error.

If Anderson was guilty of negligence in the manner in
which he distributed the ties and in permitting them to
remain where they alighted, Ficlding, who was an ex-
perienced workman of mature years and acquainted with
the rules of the company, was fully aware of that fact
and participated in the fault. The plaintiff did, and was
required to do, nothing by the command or direction of
Anderson that contributed to the injury, of which the
manner in which he propelled the car, and his lack of care
in so doing, was the sole proximate cause.

It is recommended that the judgment of the district
court be affirmed.

LerToN and OLbHAM, CC., concur.
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Chicago, B. & Q. R. Co. v. Anderson,

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district

court be
AFFIRMED.

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V.
ALBERT H. ANDERSON.

FiLep DEcEMBER 21, 1904. No. 13,681.

1. Statute: Trrre. The title, “An act to fix a maximum standard of
freight charges on railroads, and to prevent unjust discrimina-
tion therein, or secret rates, rebates or drawbacks therefor,”
contains only one subject.

2. Carriers: FreicHT RATES: VaAripity. A statute forbidding railroad
companies to charge for transportation for any specific distance
a grealer sum than they charge for carriage over a greater dis-
tance is within legislative discretion and is valid.

ERROR to the district court for Kearney county: Ep L.
ApaMs, JupGr. Affirmed.

J. W. Dcireese and Frank E. Bishop, for plaintiff in
€error.

M. D. King, contra.

AwMes, C.

The defendant operates a line of railroad extending
from Curtis, in this state, eastward through Axtell to
Minden. In the winter there are ice-fields at Curtis, from
which people both at Axtell and Minden may be supplied,
but at the latter place alone is there competition with an-
other railroad. In order to meet such competition, so that
Curtis ice will ke purchased for consumption at Minden,
it became necessary to transport it between the two last
named points during the winter of 1902 for a freight
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charge of three cents a hundred pounds, which the de-
fendant did continnously in the months of January and
February in that year. During the same months the com-
pany transported ice from Curtis to Axtell for the de-
fendant in error, Anderson, for which service it demanded
and received compensation at the rate of four cents a
hundred pounds. The difference in distance is 10 miles in
favor, of course, of Axtell. This action was brought by
Anderson to recover the difference of one cent a hundred
pounds between the charge made against him and the rate
in force at the same time between Curtis and Minden.
There was a judgment for the plaintiff in a justice’s court,
and afterwards on appeal in the district court, and the
defendant below prosecutes error. The facts as above
recited are not in dispute.

Article V, chapter 72, Compiled Statutes, 1903 (Anno-
tated Statutes, 10008), is an act entitled “An act to fix a
maximmn standard of freight charges on railroads, and
*y prevent unjust discrimination therein, or secret rates,
rebates or drawbacks thevefor.” Approved February 28,
1881. Laws, 1881, ch. 68. Scction 2 of that act is as
follows:

«XNo railroad company in this state shall hereafter
charge, collect or receive for the transportation of any
merchandise or other property upon the railroad owned
or operated by such company within the state a higher
rate for such service than was charged by such company
for the same or like service on the first day of November,
A. D. 1880, as shown by the published rates of such com-
pany. And no railroad company shall demand, charge,
collect or receive for such transportation for any specific
distance, a greater sum than it demands, charges, collects
or receives for a greater distance.”

It is contended that this section, if not the whole act,
is void because of duplicity of subjects in the title. In
support of this contention it is argued that the subject
of fixing a “maximum standard of freight charges upon
railroads” is separate and distinct from that of preventing
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unjust discrimination, and secret rates, rebates and draw-
backs therein and theic 7or. We are unable to agree with
this view, because, as it seems to us, the prevention of all
these latter mentioned practices is essential to the fixity,
that is, maintenance, of any standard whatever. There
are indeed standards of conduct in plenty, variation from
which is permitted and even contemplated, but they can-
not propcrly be called “fixed standards™ in the sense of
being settled, firm, immovable, in which sense it seems
to us evident that the legislature used the qualifying word
in this instance. A standard of freight rates from which
transportation companies should be permitted to depart
at will, gencrally or specially, openly or sceretly, conld
hardly be regarded as a real or truc standard in any sense.
Counsel for plantiff in error admit, in argument, that
the subjects are so nearly related in nature that they
might properly have been united in the title to one bill or
act, but they say that the syntactical arrangement of the
title in this instance is such as to divide them into two or
more distinet classes. 1If this were true, we should think
that the line or lines of discrimination would need to be
very clearly and obviously drawn, so as to be apparent
without careful scrutiny, in order to defeat an act of the
legislature of the validity of which every reasonable pre-
sumption is to be indulged. A very slight ti- isposition
and reconstruction of the sentence suffices, as we under-
stand counsel, to meet their own requirements. Omit the
disjunctive “or” and the adverbs “therein” and “therefor,”
whose auxiliary offices are vequisite only for definiteness
of expression, and transfer the words “of freight charges
on railroads” to the end of the sentence, and the single-
ness of subject becomes evident.  The title will then read:
“An act to fix a maximum standard and to prevent unjust
discrimination, secret rates, rebates or drawbacks of
freight charges on railroads.” Surely an important legis-
lative enactment ought not to be annulled for so slight an
error, if it is an error, of syntax.

We do not feel called upon to enter upon the inquiry
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whether the discrimination complained of in this instance
was just or unjust, considered solely in the light of the
circumstances in which it was made. It is said in some
of the decisions that the justice or injustice of freight
rates is a judicial rather than a legislative question, and
in the connection in which this utterance has been made
we do pot know that it is open to criticism ; but it is not
to be overlooked that legislative, executive and judicial
functions merge in each other by imperceptible degrees,
so that it is often impossible to distinguish clearly between
them, and that the exercise of discretion and judgment by
the legislature is indispensable to the framing and enact-
ment of any statute. So long as they keep within their
provinee, the courts are not at liberty to sit in review of
their conduct, or decide upon its wisdom or justice. By
section 2 of the act above quoted, the legislature deter-
mined that it is unjust for a railroad company to charge
for carriage for any specific distance a ereater sum than
it charges for a greater distance, and absolutely prohibited .
the practice. We are unable to say that we are better
qualified to decide upon this matter than were the mem-
bers of the two houses, or that, if we were so, there is any-
thing in the nature of the judicial office that confers upon
the court jurisdiction to revise the legislative judgment.
The objection that in particular cases and classes of cases
the statute may work injustice is one from which the
wisest and most beneficent laws are not exempt, and one
which lawmakers necessarily consider in weighing the
advantages and disadvantages to the general public of
any proposed measure. That is their chief and most
important duty, and it is because it is so that it is believed
that legislation is most safely entrusted to representative
bodies whose members are elected from all classes of the
community and from all regions of the state.

It is therefore recommended that the judgment of the
district court be affirmed.

T.erroN and OrpHAM, CC., concur.
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Hardinger v. Modern Brotherhood of America.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

AFFIRMED.

ELIZABETH HARDINGER, GUARDIAN, V. MODERN BROTHER-
HOOD OF AMERICA.*

Fmep DEcEMBER 21,1904. No. 13,604.

1. Insurance: BENEFIT CERTIFICATE: DEFENSE OF SUICIDE: BURDEN OF
ProOF. In an action upon a municipal benefit certificate, where
the defense interposed is suicide, the burden is upon the de-
fendant to establish such fact by a preponderance of the evidence.

2. Cause of Death: QUEsTION FOR JURY. The question of the proximate
cause of death in such an action is ordinarily a question of
fact for the jury, and should not be taken from its determina-
tion unless the evidence is of such a nature as to clearly and
certainly point to but one reasonable conclusion.

3. Case Distinguished. Sovereign Camp of the Woodmen of the
World v. Hruby, 70 Neb. 5, examined and distinguished.

4. Circumstantial Evidence. When circumstantial evidence only is
relied on to establish suicide, the defense fails unless the circum-
stances exclude with reasonable certainty any hypothesis of death
by accident or by the act of another. Modern Woodmen of
America v. Kozak, 63 Neb. 146, followed and approved.

5. Caude-of Death: QUESTION FOR JURY. Held, That, under the facts
and circumstances proved in this case, reasonable minds might
differ as to whether deceased came to his death from a wound
inflicted by his own hand with suicidal intent, and that such
question should have been submitted to the jury under proper in-
structions.

ERroR to the district court for Dawson county: CHARLES
L. GUTTERSON, JUDGE. Reversed.

Warrington & Stewart and H. M. Sinclair, for plaintiff
in error.

J. K. Markley, George C. Gillan and J. J. Sullivan,
contra.
* Rehearing allowed. See opinion, p. 869, post.
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OrpHAM, C.

The Modern Brotherhood of America, defendant in
error in this case, is a fraternal beneficiary association .
doing business in this state. It issued a membership cer-
tificate to one George S. Hardinger upon his joining a
lodge of this association at Overton, in Dawson county,
Nebraska, on May 3, 1899, which provided, in substance,
that in case of the death of said member while in good
" standing in the lodge the beneficiary therein named shall
participate in the mortuary fund of said association to an
amount not exceeding $3,000 within 90 days after proof
of such death. This certificate also contained the follow-
ing proviso: “If the holder of this certificate shall die
Ly his own hand, whether sane or insane, then this cer-
tificate shall be null and void and of no effect, and all
moeneys which shall have been paid and all rights and
benefits which may have accrued on account of this cer-
tificate shall be absolutely forfeited.” Plaintiff in this
action is the wife of George S. Hardinger and the guard-
ian of the beneficiary named in the certificate.

On the 5th day of April, 1902, Hardinger was found
on Wooded Island, in Jackson Park, in the city of Chi-
cago, Illinois, dead or dying from a pistol shot wound in
his head. Payment of benefits was refused by the asso-
ciation, and this action was brought in the district court
for Dawson county by the guardian of the beneficiary to
enforce payment thereof. The association for its defense
alleged suicide. On the trial, when all the evidence had
been taken, the trial court directed a verdict for the de-
fendant. This was done upon the theory that there was
but one reasonable conclusion to be drawn from the evi-
dence, and that was that Hardinger took his own life.
Judgment was rendered upon this verdict, from which
error is prosecuted to this court by plaintiff.

The only assignment of error necessary to review is that
the court erred in directing a verdict under the testimony.
A careful review of the evidence contained in the bill of
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exceptions shows -that Wooded Island, the place of the:
tragedy, is located in Jackson Park, in the city of Chi-
cago, and is one of the public parks in that city. This
ixland is surrounded by a lagoon of water, and is a long
narrow strip of land, containing about 20 acres. It is
widest at the south end, and gradually tapers to a very
narrow point at the north end of the island. There are
two bridges, one at the north and one at the south end of
the island, over which foot passengers enter. There is
a fringe of willows and shrubbery about 25 yards in width
around the shore of the entire tract. This shrubbery is
quite dense in most places. The island is patrolled by
park policemen, two of whom were on the island at the
time the shot was fired that resulted in Hardinger’s death.
These police officers are the only witnesses that testified
concerning the facts and circumstances surrounding the
tragedy. Maher, one of these officers, who had been on
the island from onec o’clock in the afternoon until the time
of Hardinger’s death, which occurred at 7:10 P. M., tes-
tified as follows:

Q. Do you remember the occurrence of finding a man
there dead that evening?

A. Yes.

Q. State what you first observed.

A. 1 was about 200 yards away. I heard the shot, and
then officer Brown was coming along, and we thought it
was somebody shooting at ducks in the lagoon at the
time. Officer Brown said, “There is somebody shooting
ducks on the lagoon.” He went through the shrubbery
and I went in the edge of the shrubbery, and there was
an old log laid in the shrubbery, and we saw Hardinger’s
body lying alongside of the log. Brown was in the edge
of the shrabbery at the time and I was right close to him,
about a couple of yards.

Q). Go on and describe now just what you observed as
to the position of the body.

A. He had evidently been sitting on this log, and he
had a revolver at his right-hand side, and the bullet lodged
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in the left eye. He was not quite dead at the time, so
oftficer Brown stayed with him, and I went over to the
Wooded Island police station, and they came with the
wagon.

This witness further testified that the revolver along
by the side of deceased had three empty chambers in it
and three chambers with cartridges, one of which ap-
peared to have been recently discharged. He also said
that Hardinger was unconscious when they came to him;
never spoke, and only lived a few minutes after their ar-
rival. He further described the wound, saying the bullet
had entered through the right temple near the right eye
and penctrated to the left eye, where in his judgment it
had lodged. Ile also testified that they could not see
Hardinger from where they were standing when the shot
was fired, even if he had been standing up, because there
was an elevation or a kind of a hill between them and the
place of the shooting. He also said deceased’s hat was
lying on the west side of the log and his body on the east
side. The testimony of officer Brown was the same in all
essential points as that of officer Maher, differing solely
in his estimate of the distance between the deceased and
the officers at the time the shot was fired, and also stating
that the hat of deceased was on the log or the stump of
the log by which he was lying, when found. This slight
variance tends to throw no light on any material circum-
stances surrounding the death. When officer Maher no-
tified the authorities, an ambulance wagon was sent to
the island, and the body of deceased was taken to the
morgue, where it was identified by his widow, plaintiff in
this action, and turned over to her for burial. On Hard-
inger’s body the officers found, among other things, a
memorandum book giving his name and place of residence,
the number of his watch, and the size of his hat, and con-
taining the following entry: “There is nothing to tell,
simply weary.” This memorandum book was offered in
cvidence, and has the appearance of a book that had been
carried for some time by the deceased. The entries in
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this book are conceded to have been in the handwriting
of the deceased. There is nothing to indicate that any of
the entries had been newly made, and there is no evidence
that deceased had a pencil about him when found, al-
though these entries were made with a lead pencil and are
dim from apparent wear. As tending to show a probable
motive for suicide, it was proved that Hardinger was
formerly the cashier of a bank at Overton, Nebraska, and
that he was short in his accounts, and had for this reason
been dismissed from his position as cashier. This oc-
curred nearly three years before his death, and there is no
evidence that he was ever prosecuted or threatened with
prosecution on account of his defalcation. There was also
evidence introduced tending to show that Hardinger was
overcome by escaping gas while alone at his home in June,
1901, and that for sometime thereafter he was quite sick
and somewhat mentally deranged ; that at one time shortly
after the accident he disappeared from his home, and was
gone from Monday until Tuesday night, and that when
he returned he informed his wife that he was looking for
his child which had been stolen; that as a matter of fact
his child was at home all the time, and the idea of its
having been stolen was a delusion. As against this evi-
dence tending to show temporary insanity and delusions,
the plaintiff, wife of deceased, testified that he had entirely
recovered from the effect of his partial asphyxiation, and
was in his normal condition, both of mind and body, for
five or six months before his death; that their domestic
life was peaceful and happy, that they resided in a suburb
of Chicago called Englewood; that on the morning of his
death, Hardinger left at his ordinary time intending to go
to the city and return, as was his custom, at 5 o’clock for
his dinner. This was the last time that anyone appears
to have seen him until he was found by the policemen in
a dying condition in the park.

This is all the material testimony in the record tending
to throw light on the facts and circumstanees surround-
ing Hardinger’s death, and the question now arises, could
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reasonable minds, in the light of this testimony, draw
different conclusions as to whether the shot that ended
Hardinger’s life was fired with his own hand and with
suicidal intent, or whether it might have been accidentally
fired by him or someone else, or whether it might have
been intentionally fired by somcone else? If but one
reasonable conclusion can be drawn, and that, that the
shot was fired by deceased with suicidal intent, then the
learned trial court was right in directing a verdict; but
if the inferences either of an accidental shot by deceased
or anyone else, or of an intentional shooting by someone
else, can reasonably arise from this evidence, then the
question as to whether the defense of suicide had been
established by a preponderance of evidence should have
been submitted to the jury for its determination under
proper instructions. We think that the deductions that
must follow from the testimony are that Hardinger came
to his death from a gunshot wound, and that the shot was
fired from the revolver that was found by the officers at
his right hand. e think it is clear enough that the shot
was fired from this revolver, because but one shot was
fired, and the empty cartridge in this revolver appearing
to have been recently discharged shows to a fair degree of
certainty that the shot came from it. But whose revolver
was this? Nobody who testified seems to know. There
was no effort made to show that Hardinger owned a re-
volver or that he ever carried one, nor is there a scintilla
of evidence in the record that before this occurrence he
had ever threatened to commit suicide. Nobody saw him
come on the island, although officer Maher had been there
on his beat for six hours. Nobody seems to know whether
he came alone or whether he came in the company of .
others. When his body was discovered it was getting
dark, and the palicemen made no effort to search the
island to find whether anyone else was on there at that
time. From the sight of the dying man and the revolver
lying near at hand, the officers jumped at the conclusion

that it was a case of suicide, and made no effort to investi-
58 -
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gate any other theory which might have accounted for the
death.  There is no cvidence even that the wound was
powder-burned, as would have been likely had it been in-
flicted by deceased’s own hand. While from this testi-
mony we can readily see how a reasonable mind might
infer that the death was self-inflicted and with suicidal -
intent, yet on the other hand we think it would not be an
unwarranted and unreasonable conclusion from all the
facts and circumstances in evidence that this wound might
have been received at the hands of another, either through
accident or intention. When the shot was fired the offi-
cers who were north of the deceased could not have scen
him even if he had been standing erect, as Maher testified,
because of an elevation or “kind of hill” between then.
Now, if they could not have scen Hardinger, they could
not have scen somecone else standing near him, and if
someone did stand near him and shoot him, cither inten-
tionally or accidentally, such person could have dropped
the revolver where it was found, skirted the underbrush
down to the south bridge of the island, and have escaped
in the growing darkness without observation. While the
memorandum in the book found on his person, and the
incident of his partial asphyxiation by gas, might each
tend to suggest the probability of suicide, yet neither nor
both of these incidents conclusively show a suicidal intent,
and the business failure of the deceased is so remote from
the occurrence as to throw little light upon it.

It is urged by counsel for defendant in error that this
case falls clearly within the rule recently announced by
this court in Novercign Camp of the Woodmen of the
World v. Hruby, 70 Neb. 5. In this case it was held that

the facts and -circumstances surrounding the death of
‘ Hruby so clearly and unmistakably pointed to suicide that
no other reasonable conclusion could be drawn from them,
and therefore that, as a question of law, the court should
have directed a verdict in favor of the defendant. In our
judgment there is a well defined difference between the
facts and circumstancs surrounding Hruby’s death and
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those surrounding the death in the case at bar. In the
Hruby case the evidence shows that he was strongly at-
tached, either by ties of kindred and long association or
by the more tender ties that bind the different sexes to-
gether, to a young lady, Mary Vlach, who was the Dbene-
ficiary named in his certificate ; that while working in
South Omaha he received a telegram announcing the
sudden death of Mary Vlach; that on receipt of this mes-
sage he came to the home of the deceased in Cuming
county; that when informed of the death of the young
lady he was greatly depressed in spirit, and that his de-
pression continued or increased when informed that she
had died by her own hand. Yhile the mother of the de-
ceased young lady was preparing a meal for Hruby and
the members of the family, he went into a bedroom and
sat down on a bed adjoining the one on which the young
lady’s body was lying. After this he was seen by the
mother walking the floor in the kitchen adjoining this
room. In a few minutes the mother heard a, shot, ran into
the room, and saw Hruby standing in front of the dead
girl with a revolver in his right hand and a bullet wound
in his head; he turned partially around, reeled and fell
face downward, and expired almost instantly. In this
case, as said by HorLcoMs, J., “the question for considera-
tion was narrowed to the proposition, solely, as to whether
the death was accidental or the result of an intentional
taking of his own life.” In other words, it was clearly
and unmistakably proved that Hruby came to his death
from a pistol-shot wound fired by his own hand, for there
was no one else in the room alive to fire the shot. So that
the only alternatives were either accidental or intentional
shooting by the deceased, and the conduct of the deceased
and the circumstances surrounding the occurrence so
plainly indicated suicide that it was held that no other
reasonable inference could be drawn. Now in the case at
bar there is no evidence that clearly and unmistakably
shows that Hardinger shot himself, nor do all the facts
and circumstances relied upon to show a suicidal intent
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point to this motive with such unerring certainty as to
exclude every other reasonable hypothesis. In Modern
Woodmen Accident Ass'n v. Shryock, 54 Neb. 250, this
court said:

“In our opinion the question of what is the proximate
cause of death in an action like that now under considera-
tion, is a question of fact to be determined by the jury
from a consideration of the evidence and the determina-
tion of this question should not be withdrawn from the
jury unless, from an admitted state of facts, all reason-
able men fairly exercising their judgments must draw the
same conclusion.”

The legal presumption is always against suicide, and
consequently the burden of proving self-destruction is
upon the party pleading it. Modern Woodmen of
America v. Kozak, 63 Neb. 146; Travelers Ins. Co. v. Mc-
Conkey, 127 U. 8. 661; Schultz v. Insurance Co., 40 Ohio
St. 217.

In Modern Woodmen of America v. Kozak, supra, it
was said by this court:

“In the case of Leman v. Manhattan Life Ins. Co., 46
La. Ann. 1189, it is said: ‘In such action, when the de-
fense is self-destruction, the burden of proof is on the in-
surer to establish the suicide, and when circumstantial
evidence only is relied on, the defense fails, unless the’
circumstances exclude with reasonable certainty any
hypothesis of death by accident or by the act of another.’
Travelers Ins. Co. v. Nitterhouse, 11 Ind. App. 155; Jones
v. United States Mutual Accident Ass'n, 92 Ia. 652. In
the last cited case it is said: ‘Where, in an action on an
accident policy, it appears that the insured was killed
by a pistol shot, the burden is on the insurer to show that
the shot was not accidental.””

We think that under the facts proved in this case rea-
sonable minds might draw different conclusions as to
whether the death of Hardinger was self-inflicted with
suicidal intent or whether it resulted from other causes.

We therefore recommend that the judgment of the dis-
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trict court be reversed and the cause remanded for further
procecdings in conformity with this opinion.

Axes and LerroN, CC., concur.

3y the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for further proceedings in con-
formity with this opinion.
REVERSED.

The following opinion on rehearing was filed April 5,
1905. Judgment of reversal vacated. Judgment of dis-
trict court affirmed:

1. Insurance: AcTioN oN CERTIFICATE: BurpeN or Proor. In an action
on a beneficiary certificate, or a life insurance policy, where the
company or association alleges suicide as a defense, the burden
of proof is on the defendant to establish that faet by a pre-
ponderance of the evidence.

2. Presumption: EvibENcE. The presumption in such a case that a
sane person will not destroy his own life is a rebuttable one and
must yield to proof of physical facts clearly inconsistent with it.

Competent proof of facts and circumstances sur-
rounding and connected with the death of the assured which point
clearly and unmistakably to the conclusion that he took his own
life, and which exclude all reasonable probability of death by
murder or accident, is sufficient to overcome and destroy the pre-
sumption above mentioned, and establish, at least prima facie,
the defense of suicide.

4. Directing Verdict. If nothing is shown by either party inconsistent
with the proof of such facts, it is the duty of the trial court to
direct the jury to return a verdict for the defendant. Sowereign
Camp of the Woodmen of the World v. Hruby, 70 Neb. 5, followed.

BARNES, J.

This case is before us a second time for our considera-
tion. In an opinion, ante, p. 860, written by Mr. Com-
missioner OLDHAM, and approved Ly the court, it was held
that the trial court erred in directing a verdict for the de-
fendant below. A rehearing was allowed, the case has
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been reargued, and the same question is again presented
for our consideration. Our former opinion contains a
full and complete statement of the pleadings, from which
it appears that the defense of suicide was the only issuc
tendered for trial in the court below. On that question
the burdcn of proof was on the defendant. I odern Wood-
men of Linerica v. Kozak, 63 Neb. 146; Travelers Ins. Co.
v. MeCorley, 127 U. 8. 661, 8 Sup. Ct. Rep. 1360, 32 L.
ed. 308; Nchultz v. Insurance (Yo., 40 Ohio St. 217, 48 Am.
Rep. 676. Examining the record, in view of this rule, we
find that it discloses that one George S. IHardinger joined
the association on the 8th day of April, 1899, and that at
a later date a beneficiary certificate was issued to him in
favor of his minor son; that he was found dead, or in a
dying condition, on Wooded Island, in Jackson Park, in
the city of Chicago, on the evening of April 5, 1902. On
the trial in the district court it was shown by the associa-
tion, in support of its defense, that the deceased was in
charge of a bank in Overton, Nebraska, from 1895 to
1899 ; that early in the latter year he became a defaulter
for something like $30,000, and was discharged from his
position for that reason; that he never made his shortage
good, but was not prosecuted criminally, nor was he un-
duly pressed for the payment of his shortage, because of
his relationship to the owners of the bank; that later on
in that year he moved to Chicago, rented rooms in a flat at
numbcr 6,448 Armour Avenue, in Englewood, a suburb
of that city, and established his residence there; that
after he lost his position with the bank he was despondent
and troubled about his business matters; that in June,
1901, while his wife was visiting her parents at Tinley
Park, about 25 miles from Chicago, and while he was alone
in his house, he was overcome by escaping gas. He was
found by the postman, who called a physician, and he was
resuscitated. He was ill from the effects of his asphyxia-
tion for a considerable time; was treated by one Dr.
Lovewell, and it appears he recovered from that illness in
about six weeks. When asked by the doctor on one oc-
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casion as to how the matter occurred, he refused to make
any explanation of it; that when the same question was
asked him by his wife, he informed her he did not know
anything about it. From that time until his death it
appears that he was ill at times; that in August, 1901,
he was troubled with hallucinations; and believed that his
child had been taken away. He thereupon left home in
search of it, being gone about two days. It was also
shown that it was his habit to go to the city every morning
to amuse himself, and remain there until time for the
evening meal; that he was without employment, but had,
in a great measure, recovered his physical health at the
time of his death. His condition can best be explained by
quoting the evidence of his wife:

Q. After he was sick in June he never went to work
again as bookkeeper, did he?

A. He did not.

Q. And after he was sick in June he was confined to the
house for some time, wasn’t he?

A. A few days.

Q. And he was under the care of the doctor for some
time, was he not? *

A. In June?

Q. Yes, and until along in October, he was still doctor-
ing with Dr. Lovewell, wasn’t he?

A. I don’t know; I don’t remember.

Q. And in August he was under the delusion that his
son was stolen?

A. At that time, yes.

Q. And from that time on did he go down town every
day?

A. He was in the house about a week until he was well
again, and he went down town every day.
That was after he was wandering around?
Yes.
Then he would go down town?
Yes. '
Do you know what he went down for?

Crepro
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A. Just went down for pastime,

Q. Went down for pastime?

A. That’s what he said.

Q. Now you say after that time in August, when he was
away a day and a half, after he got well he was all right
mentally. Do you mean that?

He was-all right, but he was sick.

Well mentally?

Well, T think he was at times.

You think he was at times?

Most of the time.

A part of the time he was mentally unbalanced?
Well, I wouldn’t call it unbalanced.

Under depression?

Well, he was dizzy.

And along toward evening he would have fits of
melancholia, or depression?

A. No, he was the same all the time, but suffered from
insomnia; couldn’t sleep.

It further appears that on the morning of April 5, 1902,
Hardinger left his house and went to the city as usual;
that at about seven o’clock that evering two policemen,
who were on duty on what is called Wooded Island, in
Jackson Park, heard a shot fired at the distance of from
100 to 200 yards from them, and hurried immediately to
the place from whence the sound came to ascertain its
cause. They found Hardinger lying on his back by the
side of a log; his blood and brain oozing from a wound
inflicted by a pistol shot on the right temple at the edge of
the hair line in front of the ear; the wound was blackened
around its edge where the bullet entered; a revolver lay
at his right hand with three cartridges in its chamber, one
of which had been recently discharged, and the smell of
powder smoke still lingered about the place. A careful
examination disclosed no footprints or traces of the
presence of any other human being near the body, or in
that immediate vicinity; his clothing was undisturbed;
his watch, ring, purse and other effects were found on

CPOPOPOPOH
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his person, and in his vest pocket was a memorandum book
in which his name and address were written. This mem-
orandum book had written in pencil with his own hand
upon the first leaf or page, lengthwise thereof, the words:
“There is nothing to tell; simply weary.” The book con-
tained no other writing of any kind, and Hardinger died
without regaining consciousness. The testimony also
showed that no other person was present on that part of
the island; that if there had been any other person in that
vicinity the officers could have seen him.

With the foregoing facts established by the evidence the
district court, on the motion of the defendant association,
directed the jury to return a verdict in its favor, and the
only question for our consideration is, was such direction
error? It may be stated at the outset that self-destruction
is not to be presumed. In other words, the presumption
arising from the general conduct of mankind is that a
sane person will not destroy his own life. But this is a
rebuttable presumption, and easily yields to physical facts
clearly inconsistent with it. It is not proof, nor does it
stand in the way of proof, and when sufficient evidence is
introduced to overcome this legal presumption it disap-
pears. On mature reflection we are of unanimous opinion
that the proof in this case clearly overthrows the presump-
tion above mentioned, and excludes all probability of
death by accident or by the hand of another. The undis-
puted facts and circumstances in this case lead naturally
and rationally to but one inference, and that is that
Yeorge S. Hardinger shot himself intentionally. It seems
to us that no other fair, just or reasonable conclusion is
possible. When the facts naturally and reasonably lead
the mind to but one conclusion, there must be some-
thing in the circumstances, something somewhere in
the evidence, to suggest murder or accident. No circum-
stances can be pointed out consistent with the use of the
weapon, for some unexplainable purpose, from which ac-
dental shooting probably resulted. To indulge in such in-
ference is to engage in fanciful conjecture. The basis of



874 NEBRASKA REPORTS. [Vor. 72

ITardinger v. Modern Drotherhood of America.

such a conclusion is not to be found in the evidence, but
if it exists at all it is altogether outside of it, and is a
guess, a surmise or a conjecture. No fact or circumstance
can be pointed out in the evidence which indicates that the
use made of the revolver by Hardinger was accidental;
and there is nothing in the record from which a presump-
tion of death by murder can be justified. There is no con-
flict in the evidence. It all points unmistakably and
clearly to dcath by suicide. Any other conclusion would
outrage all reason. And had the question been left to the
jury, and had that body found otherwise, its finding
would have been set aside as against the evidence. A ver-
dict of the jury for the plaintiff in this case would have
had no baxis except mere conjecture. In such a case it is
the duty of the court to treat the matter in question as one
of law, and direct the proper verdict. Sovercign Camp of
the Woodmen of the World v. Hriby, 70 Neb. 5.

The rule is well established that, if, from the undisputed
facts, different minds may not honestly reach different
conclusions without reasoning irrationally, it is not error
for the trial court to withdraw the case from the consider-
ation of the jury, and direct a verdict consistent with the
facts. HNnapp r. Jones, 50 Neb. 490; Shiverick v. Gun-
ning Co., 58 Neb. 29, In this case different minds eannot
arrive at different conclusions. The evidence points
clearly and uncquivocally to suicide. In order to reach
any other conclusion one must go outside of the record and
resort to mere speculation or conjecture. Our former
opinion followed 3fodern Woodmen of America v. Kozak,
63 Neb.146, which counsel for the plaintiff insist is in point
and authori{y for our present decision. An examination
of that case shows that nearly all the facts and circum-
stances tended strongly to prove that Kozak came to his
death by his own hand. It was shown, however, beyond
question, that the bullet which was taken from the wound
in Kozak’s head, and which evidently caused his death, was
several sizes smaller than the ealiber of the revolver which
was found near his body, and could not have been fired
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from that weapon. If such proof had been made in the case
at bar, or if there was any competent evidence to dispute
the testimony offered by the defendant in proof of its de-
fense of suicide, an entirely different question would have
been presented. In such a case the court should submit
the question of fact to the jury; while in the case at bar
there was no dispute as to the facts, and the whole matter
was properly treated as a question of law.

We are now of opinion that the district court did not
err in directing the jury to return a verdict for the de-
fendant, and, for that reasom, our fortner judgment is
vacated and the judgment of the district court is in all
things

ATFFIRMED.

MICHAEL [FARRELL, APPELLANT, V. AUSTIN BOUCK ET AL,
APPELLEES.

FiLED DECEMBER 21,1904, No. 13,637,

1. Equity. One who fails through culpable inertness to make inquiry
when it is his duty to inquire, and by reason of such failure
loses a valuable right, is not entitled to relief in equity on the
ground of mistake. Farrell v. Bouck, 60 Neb. 771, followed and
approved.

2. Judgment: Review: Law oF THE Case. Judgment of the district
court examined, and held to be in'conformity with the “rule of
the law of the case” as established on its former hearing in this
court.

APPEAL from the district court for Dixon county: GuUy
T. GRAVES, JUDGE. Affirmed.

J. J. McCarthy, for appellant.
William P. Warner, contra.

OLpbHEAM, C.

This was a suit in equity instituted by plaintiff in the
district court for Dixon countv for the purpose of -rein-
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stating and enforcing in favor of plaintiff, Michael Far-
rell, a real estate mortgage, which it was alleged had been
canceled and released of record through a mistake of fact.
The original action was begun in the year 1894, and has
been twice reviewed by this court. At the first hearing of
the cause in the district court, a judgment was rendered
in favor of plaintiff for the relief prayed for in his petition.
This judgment was reviewed on appeal in this court in
the case of Farrcll v. Bouck, 60 Neb. 771, and the judg-
ment of the district court was reversed and the cause re-
manded, because ‘“the cause of action pleaded was not, on
the trial, established by the proof.” On a rehearing this
opinion was adhered to in an opinion by Norvar, C. J.
Farrell v. Bouck, 61 Neb. 874. During the pendency of the
action on the first appeal, defendant Ryan departed this
life, and the cause was revived against his personal rep-
resentative. When a new trial was had in conformity with
the judgment of this court on the first appeal, plaintiff
amended his petition, charging in addition to the false
representations of defendant Ryan the further allegation
that he had been deceived and misled by the representa-
tions of defendant Bouck info releasing the mortgage,
without making a full examination of the records of Dixon
county. On issues joined on this amended petition, the
court found for the defendants, and plaintift brings the
cause here for review on appeal.

The material facts underlying the controversy are that
in May, 1894, plaintiff Farrell and defendant Ryan signed
a note, as sureties, for defendant Bouck, who was the
father-in-law of plaintiff Farrell. Defendant Ryan had a
mortgage, executed by defendant Bouck on a lot and
small store-house in the village of Allen, Dixon county,
assigned to him for indemnification of his suretyship on
the note. At or near the time this note matured, plaintiff
Farrell agreed with his father-in-law, defendant Bouck,
that he would pay off and satisfy the note, if defendant
Bouck would deed him the village property covered by
Ryan’s mortgage. This Bouck agreed to do. Farrell no-
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tified his cosurety Ryan, who assigsied him the indemnify-
ing mortgage. After procuring the assignment of the
mortgage, plaintiff took a warranty deed to the premises,
duly executcd by defendant Bouck and wife, and paid the
note. In a short time after this he went down to Ponca,
the county seat of Dixon county, and asked the county
clerk, who was cx officio register of deeds of the county,
{0 make an examination of the title of the village prop-
erty described in his deed. The clerk did this, and found
the property clear of all liens, so far as the records of his
office disclosed, except the mortgage which had been as-
signed to plaintiff. Plaintiff then went to the county
treasurer and had an examination made of the tax liens.
He then releascd his mortgage and filed his deed for record,
without making any examination for judgment liens in
the office of the clerk of the district court of the county.
It afterwards developed that, at the time the mortgage was
released and the deed filed for record, there was a judgment
lien in favor of defendant Ryan and against defendant
Bouck on record in the office of the clerk of the district
court. It was for the purpose of having the mortgage re-
instated, and the relcase canceled, and this judgment lien
in favor of defendant Ryan declared a subsequent and
junior incumbrance, that this action was instituted. The
only material difference in the testimony adduced at the
last hearing and that reviewed on the former appeal is
that, at the last hearing of the cause, the court excluded
all evidence offered tending to show that defendant Ryan
had stated to plaintiff that he had no other lien against
the land of defendant Bouck, except the mortgage which
he transferved to plaintiff. It was for lack of this testi-
mony and a finding thereon that the cause was reversed at
the first hearing; and the evidence offered on this question
at the last hearing was excluded by the trial court on the
ground that it was a conversation with a dead man. On
appeal we cannot examine any ervors of the trial court in
the admission or exclusion of testimony, but rather try the
case de noro on the testimony admitted. Under this view,
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we cannot see how we can avoid the rule of the law of the
case as determined between the parties on the first hearing
in this court as now controlling this action. It is true
that at the last trial plaintiff, under the allegation of his
amended petition, introduced evidence tending to show
that defendant Bouck told him, plaintiff, when he de-
livered the deed to him, that there was no other liens that
he knew of against the property, except the mortgage; but
the evidence shows that plaintiff did not rely on this rep-
resentation alone; but that, on the advice of one Kearney,
he went to the county seat of the county to have an ex-
amination made for liens against the property, and that
he did make a partial but incomplete examination of the
records for such information. At the former hearing (61
Neb. 874), we said: “One who, through culpable inert-
ness, fails to make inquiry when it is his duty to do so, is
not in a position to have a release of a mortgage canceied
on the ground of mistake.” We are therefore of the opin-
ion that the judgment of the trial court on the cvidence
admitted is in strict conformity with the law of this case
as established on the first hearing in this court; and we
recommend that it be adhered to and the judgment of the
trial court affirmed.

AMES and LerToN, CC., concur.
By the Court: For the reasons stated in the foregoing
opinion, the judgment of the trial court is

AFFIRMED.

HuMmpHREY HARDWARE COMPANY V. CHARLES M. HERRICK. *
FiLep DecEMBER 21,1904. No. 13,673.

1. Promissory Note: ALTERATION. The alteration of a negotiable
promissory note, after delivery, by filling in blanks left therein,
where there is nothing on the face of the mote to indicate such

* Rehearing denied. See opinion, p. 881, post.




VoL, 72] SEPTEMBER TERM, 1904. 879

Humphrey IHardware Co. v. Herrick.

alteration, will not invalidate the note in the hands of a bona fide
endorsee, for value, before maturity, and without notice of such
change.

2. Negligence: Equity. If the negligence of one influences and in-
duces an act whereby an innocent man is injured, the culpable
party must sustain the loss. Yocum v. Smith, 63 Ill. 321, followed
and approved.

ERROR to the district court for Lancaster county: LiNn-
COLN FRrost, JUDGE. Affirmed.

C. 0. Whedon, for plaintiff in error.
Wilson & Brown, contra.

OrpHAM, C.

This was a suit by an innocent holder, for value, of a
promissory note executed by the Humphrey Hardware
Company, a copartnership, for 2,500, duc 90 days after
date, and bearing interest at the rate of 10 per cent. The
defense interposed was that the note had been fraudulently
altered by the payce by inserting in the blank spaces the
rate and date of interest, and place of payment. It was ad-
mitted that the note was properly executed and delivered by
the defendant, Humphrey Hardware Company, to Francis
B. Chapman, the payee named therein. It was admitted that
the note was written by the payee, and that the blanks
were also filled by him, so that the note stood fair on its
face at the time it was purchased by the plaintiff in the
court below. There was a direct conflict in the testimony
of Chapman, the payee, and Wheeler, the secretary and
treasurer of the defendant company, as to whether the
blanks in the note were filled before or after the delivery
of the note to the payee. It was clearly established, how-
ver, that when the note was negotiated the blanks had all
been filled, and that the written portion of the note and the
blanks for rate of interest, date of interest, and place of
payment were all in the same handwriting. On issues
thus joined, there was a trial to a jury in the court below,
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a verdict for plaintiff, and defendant brings error to this
court. :

The facts clearly proved surrounding the execution and
delivery of the note were that Chapman, the payee named
in the note, was the business manager of defendant com-
pany; that the company was in need of money, and Chap-
man offered to advance $2,500 for the use of the company
if defendant would give him a note for such sum. The
company accepted the proposition, and directed the ex-
ecution of a note, which was accordingly done by the sec-
retary and treasurer of the company. That on the execu-
tion and delivery of the note the payee, Chapman, took the
note to the Columbia National Bank and negotiated it as
collateral security to his own note for the purpose of pro-
curing the money, which was accordingly done, and the
money was thereupon turned over to the defendant com-
pany. The only conflict in the testimony is as to when
the three blanks in the note were filled, whether before
its delivery to Chapman or after; however, there is no con-
flict in the testimony, which clearly establishes that the
blanks had all been filled before the note was negotiated.
The trial court, after allowing the witnesses to go fully
into the entire transaction leading up to the execution and
delivery of the note, submitted the cause to the jury on an
instruction which told it, in substance, that, if the jurors
believed from the evidence that the alteration in the rate
and the time of drawing interest was made after the de-
livery of the notc by the defendant company to the payee,
without the knowledge or consent of the defendant, then
they should find for the defendant. This instruction, we
think, was all if not more than defendant was entitled to
under the evidence contained in the record.

It seems to be well supported by the authorities that the
alteration of a promissory note, after delivery, by filling
the blanks left therein, where there is nothing on the face
of the note to suggest an alteration, will not invalidate the
note in the hands of a bona fide endorsee, for value, before
maturity, and without notice of such alteration. The rea-
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son of this rule is that, where the maker of a note signs
it and delivers it to the payee, with blank spaces in the
note for the rate of interest, the time of maturity, or the
place of payment, he will, in a contest with an innocent
purchaser of the paper, before maturity, and for value, be
held to have anthorized the payee to fill in the blank
spaces, unless the paper on its face bears evidence of mu-
tilation or alteration. Or, as was said by the suprcme
court of Illinois, in the case of Yocum v. Smith, 63 I11. 321

“If the note had been altered, the maker has acted with
too gross carelessness to be entitled to protection. The
purchaser is entirely innocent, and not even a suspicion
of his good faith is created——mnothing to show that he had
any notice of anything wrong. The maker placed it in the
power of another to do an injury, and if any loss results,
he must suffer who is the cause of it. If the negligence of
one influences and induces an act whereby an innocent
man is injured, the culpable party must sustain the loss.”

Under this view of the case, no other judgment than that
rendered in the court below could have been sustained
either under the law, the evidence or the conscience of
the transaction, and we therefore recommend that the
judgment of the district court be aftirmed.

AMES and Lerron, CC., concur.
By the Court: TFor the reasons stated in the foregoing
opinion, the judgment of the district court is
AFFIRMED.
The following opinion on motion for rehearing was filed
March 23, 1905. Motion overruled:

Prr CURIAM:

Conceding all that is claimed by the plaintiff in error
with reference to the alleged alteration of the instrument

sued on, it would not be a material alteration in the sense
DY)
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that the instrument would be void in the hands of a good-
faith purchascr, for value, before maturity. The alleged
alteration consisted only in filling the blanks in the note
sued on by inserting therein the rate of interest, the date
from which interest was to begin to run, and the place of
payment. The note was written by the payee, and the
blanks filled at the time or immediately after its execution,
and before its negotiation. The right of the holder to fill
these blanks is under an implied authority given by
the maker, and, when the note has passed into the hands
of an innocent third party, this implication of authority
becomes conclusive, and the instrument is a valid and en-
forceable one against the maker. This rule is abundantly
supported by the authorities collated in a monographic
note to Burgess & Co. v. Blake, 128 Ala. 105, 86 Am. St.
Rep., note 9, p. 107.

In Hurlbut v. Hall, 39 Neb. 889, it is not made clearly
to appear whether the insertion of the rate of interest was
in a blank left for that purpose when the note was de-
livered, or whether it was by an interlineation which would
be apparent upon the face of the note. If the note is com-
plete upon its face when it is delivered, and material mat-
ters are inserted in the note thereafter, such additions to
the note would constitute an alteration, although it was
not apparent from an inspection of the note itself that the
additions thereto had been made after the delivery of the
note.

The motion for a rehearing is denied.

MOTION OVERRULED.
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YEORGE W. CLARK V. INTERSTATE INDEPENDENT TELEPHONE
COMPANY.

FILEp DECEMBER 21,1904, No. 13,680.

. Cities: FRANCHISE: INJUNCTION. A taxpayer of a city cannot main-
tain a suit to prevent the city from granting a franchise to a
telephone company, unless the franchise constitutes such a
wrongful squandering or surrendering of the money or prop-
erty of the city that taxation will be increased thereby.

2. Franchise: Fraup: REMEDY. The remedy to set aside a franchise
irregularly or fraudulently granted, where the party to whom
it has been granted is in the exercise of the privileges it confers,
is by quo warranto at the suit of the state, and not by an equitable
action at the suit of private parties.

ERROR to the district court for Douglas county: GEORGE
A. DAY, JUDGE. Affirmed.

W. W. Morsman, for plaintiff in error.
W. C. Lambert and T. J. Mahoney, contra.

OLDHAM, C.

Plaintiff as a taxpayer in the city of South Omaha
brought this action for the purpose of having a franchise
ordinance granted to the defendant by the mayor and
council of the city of South Omaha declared void, and to
have defendant restrained from proceeding under its fran-
chise and occupying the public streets and thoroughfares
of the city in the construction and installation of its tele-
phone system. The petition is carefully drawn and quite
lengthy, setting up numerous alleged defects in the pro-
ceedings of the mayor and council, both in the passage of
the ordinance, and in the notice and conduct of a special
election called for the purpose of sabuiiting such proposi-
tion to the voters of the city. Defendant interposed a
demurrer to plaintiff’s petition, which was sustained by
the trial court; and plaintiff refusing to further plead, his
petition was dismissed, and he brings error to this court.
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There is no claim in the petition that any of the lines of
the defendant company, or any poles erected in the con-
struction of its lines, pass over, upon or near any streets
upon which plaintiff’s property abuts; or, in other words,
there is no claim of any special injury to plaintiff or his
property, which would not be shared by every other tax-
payer of the city; nor is it alleged that any tax has been
levied or any contract entered into by the city with the
defendant company which would entail any liability
against the taxpayers of the city. On the contrary, it
clearly appears from the allegations of the petition that
an annuity of $100 a year for the first five years of the
franchise, and of $200 a year for the remaining five years,
was exacted by the city council from the defendant com-
pany as a condition of the granting of the franchise for a
period of 10 years. - The ordinance alleged against in the
petition makes no attempt to grant an exclusive franchise
for the purposes therein specified to the defendant com-
pany, so that, if plaintiff has any right simply as a tax-
payer to maintain this cause of action, it must be founded
cither on the proposition that the mayor and council of
the city are witheut any original right or authority to
grant the franchisc under the charter and ordinances of
the city, and that plaintiff and those for whom he sues
will be injured by such grant, or that the franchise so
granted is a property right held in trust for all the tax-
payers of the city, which has been illegally dissipated by
the ordinance alleged against. On the first proposition it
is conceded and plainly made to appear by the charter and
ordinances of the city that the mayor and council, under
proper proceedings, had and have the right to grant the
franchise. It is claimed, however, by the learnced counsel
for plaintiff in error, that the franchise right granted by
the ordinances is the property of the city, which has been
illegally disposed of by the ordinance alleged against. By
the law governing the city of South Omaha (Laws, 1901,
¢h. 17, sec, 172), it is provided as follows:

“No new franchise shall hereafter be granted or any
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extension or franchises heretofore granted, be lawful, un-
less an.annuity to the city be provided, based upon either
a fixed reasonable amount per year or a percentage of the
gross earnings of such franchise.”

Now, it is clear from the language of this statute-that a
sound discretion was intended to be reposed in the mayor
and council of the city in determining the amount of the
annuity to be required, and that the only limits bounding
this discrefion are that it must be “reasonable.” There
is no contention that the amount fixed for the annuity in
the ordinance alleged against is unreasonable, or that it is
a less amount than should have been exacted; but the con-
tention is that, as the ordinance and the preliminary pro-
ceedings leading up to its' adoption and passage were ir-
regular and illegal, it stands as though no annuity what-
ever had been required. We do not think this position
tenable, because it seems clear that the defendant company
cannot accept a franchise from the city council providing’
for the payment of this annuity, and enjoy the benefits and
immunities of the franchise, and then deny-its liability for
the payment of the annuity reserved, even if there had
been irregularities in the passage of the ordinance. .Con-
sequently, plaintiff as a taxpayer is not threatened with
additional liabilities by the passage of the ordinance, but,
on the contrary, he will be aided by the amount of the
annuity, which must be paid annually as a condition of
the exercise of the franchise. Again, the franchise, as
before pointed out, is not exclusive. Consequently, the
storage basin of the city’s franchise rights has not been
lowered by this diversion.

It is true that this court has extended to the limits the
right conferred upon a taxpayer on his own behalf to
enjoin municipal or other public officers from squandering
public funds, or entering into unauthorized and illegal con-
tracts, which would by their nature increase the burden
of taxation. We have also in proper cases permitted tax-
payers to recover public moneys illegally squandered and
dissipated by the wrongful acts of public officials; but all
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these cases rest on the sound principle that each taxpayer
has such an individual and common interest in public
funds as to entitle him to maintain an action to prevent
their unauthorized appropriation.

Tt seems to be well established, both on principle and
by the authorities, that a private individual suing simply
as a taxpayer must show something -more than a mere
speculative or theoretical wrong, which has resulted or
will result from a mere illegal act of a city council, to
entitle him to equitable relief. It is not enough that the
act alleged against is simply illegal, but it must also
appear that the illegal act will result in the invasion or
destruction of a distinctive right belonging to the party
maintaining the action, or to the body of citizens for
whom he sues. Injunction by a taxpayer is not the remedy
to test the usurpation of a franchise by a corporation. In
Linden Land Co. v. Milwaukee Electric . & L. Co., 107
Wis. 493, it was held in a most careful and exhaustive
opinion, by Winslow, J., that a taxpayer of a city cannot
maintain a suit to prevent the city from granting a fran-
chise to a street railway, unless the franchise constitutes
such a wrongful squandering or surrendering of the money
or property of the city that taxation will be increased
thereby. Again, in Stedman v. City of Berlin, 97 Wis.
505, 78 N. W. 57, it was held:

“The remedy to set aside a franchise irregularly or
fraudulently granted, where the party to whom it has been
granted is in the exercise of the privileges it confers, is by
quo warranto or scire facias at the suit of the state, and
not by an equitable action at the suit of private parties.”

It seems to us that, even if, as contended by plaintift,
the ordinance granting the franchise was illegal and im-
properly enacted, the proper remedy to determine this
question is by the high prerogative writ of quo warranto,
and not by an injunction at the suit of a private citizen
and taxpayer to restrain the exercise of the franchise. 1
Clark and Marshall, Private Corporations, 207; People v.
Utica Ins. Co., 8 Am. Dec. 243; 2 Dillon, Municipal Cor-



VoL. 72] SEPTEMBER TERM, 1904. 887

Collyer v. Davis.

porations (4th ed.), sec. 844, We therefore conclude that
the learned trial judge was right in sustaining the de-
murrer to plaintiff’s petition, and we recommend that the
judgment of the district court be affirmed.

AMES and LerTON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

GEORGE P. COLLYER V. LATHAM DAVIS.
FrEp DECEMBER 21, 1904. No. 13,684.

1. Sale of Real Estate: STaTuTE oF FRAUDS. It is not necessary that
a memorandum, signed by the grantor, sufficient to evidence a
sale of real estate, should all be contained in a single letter or
communication; but if the contract can be ascertained from the
entire correspondence between the parties, or from two or more
separate papers referring manifestly to the same subject, without
the aid of oral evidence, it will be a sufficient memorandum
within the meaning of the statute of frauds.

2. Memorandum. While an undelivered deed properly executed and
placed in the hands of vendor’s agent is not, standing alone, a suf-
ficient written memorandum to evidence a contract of sale of
real estate, yet it does not follow that such undelivered deed,
submitted to the grantee for inspection, may not be considered for
the purpose of aiding an imperfect description in another written
memorandum signed by the vendor.

3. Evidence examined, and keld to show a sufficient memorandum in
writing signed by the vendor to take a contract of sale of real
estate without the ban of the statute of frauds.

ERROR to the district court for Douglas county: Guy
R. C. READ, JUDGE. Reversed.

Smyth & Smith, for plaintiff in error.

1. B. Congdon, contra.
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OLpHAM, C.

This was an action brought by plaintiff, George P.
Collyer, in the district court for Douglas county, Ne-
braska, against defendant, Latham Davis, for damages for
the alleged breach of a contract for the sale and purchase
of a tract of land called “The Glebe,” situated in the state
of Virginia. After the evidence was presented, defendant
moved the court to direct the jury to return a verdict in
his favor, on the theory that the evidence failed to show
that plaintiff, Collyer, as vendor, had ever made a note
or memorandum in writing which would evidence the al-
leged contract of sale. The court accordingly directed a
verdict as requested by defendant. A motion for a new
trial was filed by plaintiff and overruled, and judgment
was entered upon the verdict, and to reverse this judg-
ment plaintiff brings error to this court.

The only question to be determined is as to whether the
evidence introduced by plaintiff in the court below is suffi-
cient to show a memorandum in writing signed by the
vendor of the lands, or his agents authorized by him in
writing to subscribe to such agreement. A contract for
the sale of lands is governed by the provisions of sections
5 and 25, chapter 32, Compiled Statutes, 1903 (Anno-
tated Statutes, 5954, 5974), which are as follows:

“Sec. . Every contract for the leasing for a longer
period than one year * * * or for the sale of any lands,
or any interest in lands shall be void unless the contract,
or some note or memorandum thereof be in writing and
signed by the party by whom the lease or sale is to be
made.”

“Sec. 25. Every instrument required by any of the
provisions of this chapter to be subscribed by any party
may be subscribed by his agent, thereunto authorized by
writing.”

The land which formed the subject of this alleged con-
tract is, as above stated, located in Westmoreland county,
Virginia. The plaintiff is a resident of Virginia, and the
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defendant, at the time of the negotiations, was a resident of
the state of Nebraska. In April, 1903, defendant Davis, ac-
companied by one of his employees named McDermott,
went to Virginia for the purpose of purchasing land. At
the village of Hague, in the state of Virginia, they met
Messrs. Murphy and Mayo, who were real cstate agents of
the village and county. Thelands in dispute had been placed
in charge of these agents by plaintiff (‘ollyer, under a con-
tract in writing, signed and sealed by the plaintiff, which,
after fixing the terms and price of the land, contained the
following condition: “I hereby authorize Murphy and
Mayo to sell my tract of land in Westmoreland county,
containing 400 acres, and I agree to pay them 10 per cent.
commission if they sell or are the means of selling or ex-
changing it. * * * If an imperfect title prevents the
consummation of the sale T agree to pay the commission.”
The terms named in the contract were $8,000, payable one-
fourth down and the remainder in one, two and three
years. Atfter defendant Davis and his employee had ex-
amined the land, according to plaintiff’s testimony, Davis
offered $5,500 for the land, one-third down, one-third in
one year and one-third in two years. This offer was made
on April 17, 1903, and was communicated to plaintift by
his agents Murphy & Mayo in the following telegram:

“George P. Collyer, Stanton, Va.
“Have offer $5,500 for ‘Glebe” One-third cash, balance
in one and two years. Answer at once.
“(Sig.) MurpHY & MAYO.”

On the following day plaintiff wired Murphy & Mayo
as follows:

“Murphy & Mayo, Hague, Va.
“Will take $5,000 net to me.
“(Sig.) GEorGE P. COLLYER.”

On the same day Collyer wrote to Murphy & Mayo as
follows:
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“Murphy & Mayo, Hague, Va.

“GENTLEMEN: Your telegram of this date, stating that
you had offer of $5,500 for ‘Glebe, just rececived. I wired
that I will take $5,000 net to mysclf, leaving $500 for your
commission. I am not anxious to sell the place, because
I bought it for a future home and also believe I can get
more money for it in a year or two. So it makes very
little difference to me whether you close out the place at
$5,500 or not.

“Thanking you for your kindness, .

“Yours very truly, GEORGE P. COLLYER.”

On receipt of this communication Murphy & Mayo, on
the 19th of April, wrote to plaintiff Collyer, that they had
completed the sale with the defendant Davis, who had
just left for the state of Nebraska, leaving Mr. McDermott,
according to plaintiff’s testimony, to complete the ar-
rangements for the transfer of the place, and take pos-
session for him as soon as the papers have been exchanged
and the terms of the contract completed. At the same
time Murphy & Mayo wrote Collyer this last letter, they
wired to defendant Davis, at Omaha, as follows:

“Latham Davis, Omaha, Neb.

“Mr. Collyer accepted your offer. I am glad to say you
can send check to McDermott. We will search title and
make papers. MurrPHY & MAvY0.”

On the 30th of April, defendant Davis wrote to Murphy
& Mayo as follows:

“Have been up to my ranch in Boone county and on my
. return yesterday found yours of the 19th inst. DPlease
have your bankers in Washington or Alexandria forward
_ abstract, deed and mortgage of the 400 acres Glebe tract
to the First National Bank, or their correspondent in
Omaha, allowing bank here to have attorney investigate
papers before payment of money and delivery of notes,”
etc. At the bottom of this letter was marked “Over” and
the following memorandum was placed on the back of the
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letter: “Cash $1,833.34, note one year $1,833.33, note two
years $1,833.33, total $5,500.”
On May 8, Murphy & Mayo wired defendant at Omaha:

“Latham Davis, Omaha, Neb.
“Have closed deal with Collyer according to terms of
your letter of April 30. MUrPHY & MAY0.”

Following all this correspondence Murphy & Mayo pro-
cured a deed to the premises, duly executed and acknowl-
edged by the plaintiff, and also had drawn up two notes,
according to the terms of the agreement, and a sight draft
of five days for the one-third cash payment, and inclosed
these papers with a memorandum of the title of the land,
and transmitted them through the bank at Alexandria,
Virginia, to the First National Bank of Omaha, as di-
rected by defendant Davis, for his inspection, and with
directions that the deed should be delivered on payment
of the draft and the execution of the notes and deed of
trust, and that the notes and deed of trust should be sent
back to the bank at Alexandria, Virginia. When the deed,
draft. notes and mortgage were received at the First Na-
tional Bank of Omaha, certain objections were interposed
to the chain of title and to the form of security by defend-
ant’s attorney, and the objections were sent back through
the mail to Murphy & Mayo. Murphy & Mayo then wrote,
practically offering to comply with all the requirements
demanded. DBut this offer was refused by defendant, who
declined any further negotiations with reference to the
property. v

It is conceded that, unless the contract falls within the
ban of the statute of frauds, the question as to whether
plaintiff had complied with the conditions of the contract
or not was one of fact, which under plaintiff’s testimony
should have been submitted to a jury. So that the only
question for us to determine is whether or not the corre-
spondence above set out constitutes a sufficient memoran-
dum in writing, signed by plaintiff, or an agent authorized
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under the terms of the statute to subseribe to such memo-
randum for him. It is conceded that Murphy & Mayo under
the written contract with plaintiff had, when the negotia-
tions were begun, proper and full authority to contract for
the sale of the land in dispute on the terms specified in
their agreement with the plaintiff. It is also apparent
that they had by the instrument then in their possession
no other authority, so that if, when the offer of $5,500 was
made, they had entered into a contract with the defendant
for a sale of the premises on the offer then made, it would
have been unauthorized, and a memorandum signed by
them would have contained no probative force under the
statute of frauds. But when they wired the terms of this
offer to their principal, he had a right to change the terms
of the written contract, and this, we think, he did by his
telegram and the letter explanatory of the telegram which
followed it. There is no contention as to the genuineness
of any letter or telegram offered by the plaintiff, and they
are connected in such a manner, under the proof offered,
that each communication refers in apt terms to some
other, so that the entire correspondence is identified by its
own contents, and not by oral testimony. Tor instance,
the letter following Collyer’s answer to the telegram of
Murphy & Mayo explains what he means by having $5,000
net from the sale of the lands, and plainly authorizes the
sale, provided his agents are willing to take $500 as their
commission.

It is urged by counsel for defendant in error that the
letter from Collyer to his agents did not specifically set
forth the terms of the sale on which he was willing to
accept $5,000 net for the land, and he concedes that, had
this letter specifically stated that he would take $35,000,
payable one-third in cash, one-third in one year and one-
third in two years, it would have authorized them to com- .
plete the sale on these terms. The trouble with this con-
tention is that defendant in error seems to be impressed
with the idea that a memorandum in writing, signed by
the vendor, necessary to establish proof of a sale of real
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estate, must all be contained in a single letter or other
written communication. This is not the rule. If the terms
of the contract can be collected from the correspondence
of the parties, or from two or more separate papers refer-
ring manifestly to the same subject, it will be a sufficient
memorandum within the meaning of the statute of frauds.
All writings excecuted between the same parties, at the
same time, and about the same subject, must be held as
one instrument and construed together. Perry v. Holden,
22 Pick. (Mass.) 269; Chickering v. Lovejoy, 13 Mass. 51;
Carcy v. Rawson, 8 Mass. 159; Stow v. Tifft, 15 Johns.
(N. Y.) *463. We think, therefore, that the letter, read
in connection with the telegram to which it replied, was
a sufficient memorandum to authorize the agents of plain-
tiff to proceed with the sale on the terms stated in their
telegram. And, again, while it is true that in this state
we have held that an undelivered deed, signed and ex-
ccuted by the grantor and placed in the hands of his agent,
is not, when standing alone, a sufficient memorandum to
evidence a contract of the sale of real estate (Wier v.
Batdorf, 24 Neb. 83), yet, in the very decision in which
this rule is announced, the case of Thaycr v. Luce, 22
Ohio St. 62, is cited with approval, and MAXWELL, J., in
delivering the opinion, said:

“If the facts in the case under consideration brought it
within those of the Ohio case, we would have no hesitancy
in enforcing the contract.”

In Thayer v. Luce, supra, the facts were that the
vendors, Luce and Fuller, had made an imperfect memoran-
dum of a contract for the sale of real estate with the plain-
tiff, who was asking for specific performance. The mem-
orandum contained no description of the property to be
sold, but subsequently the grantors exccuted a deed fully
describing the property and the terms of the sale, and
submitted it to the grantee for inspection. After the deed
was inspected by the grantee it was returned to grantors
to await the completion of the sale, which the grantors
subsequently rofvoed to consummate, and, as an gaswer
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to a suit for specific performance, they pleaded the statute
of frauds. In disposing of the question, Mcllvain, J.,
speaking for the court, said, among other things:

“That the memorandum alone is insufficient for that
purpose is clear. The absence of necessary description of
the subject matter of the contract is a fatal defect. The
deced, however, supplies the defects in the memorandui,
and taken together (if we may so construe them), we find
in the two instruments the terms of a full and complete
contract. That several writings, though executed at dif-
ferent times, may be construed together, for the purpose of
ascertaining the terms of a contract and for the purpose
of taking an action founded thereon out of the operation
of the statute of frauds, is settled.” Citing Allen v.
Bennet, 3 Taunt. (Eng.) 169; Jackson v. Lowe & Lynam,
1 Bing. 9; Owen v. Thomas, 3 Myl. & K. 353; Salmon Falls
Mfg. Co. v. Goddard, 14 How. (U. 8.) 446; Tallman v.
Franklin, 14 N. Y. 584 ; Pollock v. Brainard, 26 Fed. 732.
Further on in the opinion, after admitting as an abstract
proposition that an undelivered deed is not sufficient evi-
dence of a subsisting contract between the parties, the
opinion says:

“We think, however, that a distinction may well be
taken between an instrument of writing in the usual form
of a deed of conveyance which has never been delivered
for any purpose, or which has been delivered for the pur-
pose of transferring title, and a like instrument which bas
been delivered merely as an evidence of an executory con-
tract, or as evidence in part of such contract. The dis-
tinction exists in the difference of intention with which
the acts were performed, and the true intent in either case
must be determined by the circumstances of the act, by the
res gestw. It is perfectly clear that such an instrument
delivered by the apparent grantor to the apparent grantee
under such ciréumstances as repel the conclusion that a
transfer of title was intended, is inoperative as a convey-
ance. And it appears to me to be just as clear that tﬁe
like delivery of such an instrument, under circumstances
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which show an intention to make a proposition to sell the
property therein described on the terms therein written, is
a legitimate and proper way to negotiate a contract of
sale, and instantly that the terms thus proposed are ac-
cepted, the contract of bargain and sale is complete—not
executed in fact by transfer of title, but executory and
evidenced by writing signed by the vendor within the
meaning of the statute. Nor does it matter in whose pos-
session the instrument may afterward be placed. The ex-
ecutory contract is subsisting, and will continue to be
valid and binding upon the parties wuntil mutually re-
scinded or consummated. Such is the case under consider-
ation. The deed was signed by the defendant below and
delivered to the plaintiffs, not as a conveyance of title, but
as an evidence of their executory contract of bargain and-
sale.”

If this rule so announced and quoted with approval by
MAXWELL, J., in Wier v. Batdorf, supra, should be ap-
plied to the case at bar, it would certainly determine the
question that the delivery of the deed, notes and mortgage,
and draft accompanying it in escrow to the First National
Bank of Omaha, for the inspection and approval of the
defendant, would certainly aid the letter written by plain-
tiff to his agents as to the terms on which he authorized
them to contract for the sale of his lands. We are there-
fore of opinion that the learned trial court was in error in
holding that the contract sued upon was not evidenced
by any memorandum in writing signed by the grantor or
his duly authorized agent, and we recommend that the
Judgment of the district court be reversed and the cause
remanded for further proceedings according to law.

AVMES and LeTTON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings according to
law.

REVERSED.
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DANIEL C. BROWN ET AL. V. GARDNER COWLES.
FiLep DECEMBER 21, 1904. No. 13,634.

Contract: BREACH: DaMagES. The rule is elementary that in an action
for damages for breach of contract such damages only may be
recovered as are the probable, direct and proximate consequences
of the wrong complained of, and such as may fairly be supposed
to have been within the contemplation of the parties at the time
of the making of the contract as a probable result of the breach
of the same.

ERrOR to the district court for Lancaster county:
LINcoLN Frost, JUDGE. Affirmed upon condition.

George A. Adams and J. E. Philpott, for plaintiffs in
€rror.

F. H. Woods, L. R. Ewart and H. V. Failor, contra.

LeTrTON, C.

This action was brought by defendant in error, Gardner
Cowles, as plaintiff, against James M. Neff as principal,
and the other defendants as sureties, upon an obligation
given to secure the faithful performance by Neff of a
contract made between Cowles and him for carrying the
United States mail, as a subcontractor, between the city
of Lincoln and the post office at Lancaster. The petition
sets up the contract, and alleges a breach of the same by
Neff’s refusing to further carry the mail; and pleads that
the plaintiff was put to great expense and damage in pro-
curing another person to complete the contract. A gen-
eral denial was filed by the defendant; the case tried
to the court without the intervention of a jury, and a judg-
ment rendered in favor of the plaintiff for the sum of
$77.40. No attack was made upon the petition before the
trial, and it is now urged that it does not state a cause
of action.

1. We think, however, it sufficiently sets forth the con-
tract, its breach, and the items of damage which the plain-
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tiff claims he suffered by reason of the failure of the
defendant to carry out the contract.

2. It is objected that the court errcd in the amount of
recovery. The plaintiff asks judgment for $110.40, the
items of the claim being as follows: Hiring one Poppleton
to obtain a man to complete the contract $30; Poppleton’s
car fare from .Algona, Towa, to Lincoln, Nebraska, $20;
increased salary for man to complete the contract for 2%
vears $45; Poppleton’s hotel expenses aud street car fare
$10; other expenses in carrying mail, $5.10.

The rule is elementary that in an action for damages
for breach of contract such damages only may be recovered
as arc the probable, direct and proximate consequences of
the wrong complained of, and such as may fairly be sup-
posed to have heen within the contemplation of the parties
at the time of the making of the contract as a probable
result of the breach of the same. It requires no argument
to show that the hiring of a man in the state of Iowa,
sending him to Nebraska, and paying his wages, hotel and
other expenses, could not reasonably be within the con-
templation of the parties as the result of a failure of Neff
to perform the contract. If Neff could be charged with
railroad fare from Iowa, he could with equal propriety
be charged with railroad fare from New York, There
are no extraordinary conditions requiring such expendi-
tures pleaded or proved. Such damages are entirely too
remote and cannot be recovered. Whatever excess the
plaintiff was compelled to pay in order to procure the
services of another person at a reasonable and proper rate
to furnish the services which Neff had agreed to perform,
and which the plaintiff was bound to perform under his
contract with the government, are proper and necessary
items of damage which the plaintiff is entitled to recover
in this action. )

By its terms the contract terminated on the 30th day
of June, 1902. This action was begun on the 21st day of
March, 1901. The plaintiff is not entitled to recover in this

action for damages which accrued after the action was
60
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brought. Wittenberg v. Mollyncauz, 59 Neb. 203. Neff
refused to carry out the agreement on the 20th day of
December, 1899. The plaintiff therefore would be en-
titled to recover the increased compensation which he was
required to pay over and above the amount of the contract
from the 20th day of December, 1899, when Neff refused
to perform, until the 21st day of March, 1901, when this
action was commenced. At the rate of $18 a year this
amounts to $22.50. There is evidence that between the
time that Neff refused to further carry on the contract and
the time that a new contract was made with another sub-
contractor the plaintiff was required to pay the sum of
$5.40 to other parties for carrying the mail, in excess of
the amount which he had agreed to pay Neff. The plain-
tiff seems to be entitled to the items of $22.50 and $5.40
paid in excess of the contract price, with interest at 7
per cent. from the 20th day of December, making a total
of $37.55.

1f the defendant in error remits the sum of $39.85 the
judgment of the district court will be affirmed: Iailing
to do so, the cause will be reversed and remanded for a
new trial.

AMES and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, if the defendant in error remits the sum of $39.85
within 30 days the judgment of the district court is af-
firmed. Failing to do so, the judgment is reversed and the
cause remanded for a new trial.

AFFIRMED UPON CONDITION.
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ErL1zABETH C. O’NEAL, ADMINISTRATRIX, APPELLEE, V.
BELLEVUE IMPROVEMENT COMPANY, APPELLANT, IM-
PLEADED WITH AMELIA P. LOWRIE ET AL., APPELLEES.

FiLep DEcEMBER 21, 1904. No. 13,668.

1. Appeal: REview. It is the settled doctrine of this court that in
reviewing a judgment of the district court upon appeal this court
will only consider whether or not the pleadings and the evidence
are sufficient to justify the judgment of the district court.

Upon an examination of the pleadings and the evi-
dence, held, that they fully support the judgment of the dis-
trict court.

APPEAL from the district court for Sarpy county:
GEORGE A. DAY, JubGE. Affirmed.

Harry Z. Wedgwood, for appellant.

William R. Patrick, contra.

Lerrox, C.

This is an appeal from a judgment of the district court
for Sarpy county, quieting title in the appellee to certain
lots in the village of Bellevue. The action was brought by
Elizabeth C. O’Neal, administratrix, as plaintiff, against
the appellant and others as defendants. Before the trial
a petition in intervention was filed by the appellees, to
which answers were filed by the appellant. A demurrer
to the plaintiff’s petition was sustained, and the cause was
tried upon the issues raised by the petition in intervention
and the answers thereto. A number of errors in the pro-
ceedings leading up to the trial have been urged as grounds
for reversal by appellant, but it is the settled doctrine of
this court that, in reviewing a judgment of the district
court upon appeal, this court will only consider whether or
not the facts as shown by the pleadings and the evidence
are sufficient to justify the judgment of the district court.
McNaughton v. Burke, 63 Neb. 704, and cases cited. The
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petition in intervention alleges substantially that the in-
terveners are the only heirs of Hugh M. O’Neal, deceased;
that at the time of his death he was the owner in fee simple
of the real estate in controversy; that he entered into the
possession of the same in 1889, and was in the open,
notorious, continuous, exclusive and adverse possession
thereof, claiming title thereto, from that time wuntil the
time of his death in February, 1900. The petition further
sets out that the appellants cach claim some title or inter-
est in the premises by virtue of certain tax deeds and other
conveyances described therein, and alleges that each and
all of said deeds are void, and that they constitute clouds
upon the intereveners’ title.

The petition states sufficient facts to constitute a cause
of action in quia témet. The testimony offered on the part
of the interveners fully supports the allegations of the
petition. No evidence was offered on behalf of appellant.

We are of the opinion that the petition and the evidence
fully support the judgment of the district court, and we
recomniend that it be affirmed.

AMES and OLpHAM, CC., concur.

By the Court: Tor the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY V.
MurrYy D. O’DONNELL, BY MARY O’DONNELL, HIS NEXT

FRIEND.
Fmep DecEmBer 21,1904. No. 13,671,

1. Negligence: DEMURRER: EVIDENCE. A general allegation of neg-
ligence is good against a demurrer, and under such an allegation
evidence of any fact which contributed to the injury sued for is
competent and relevant. Omaha & R. V. R. Co. v. Wright, 49 Neb.
456.
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2. Petition: AMENDMENT: CAUSE OF ACTION. Original petition and
‘amended peiition examined and compared, and held, that the
amended petition does not state a new or different cause of action
from that set forth in the original petition.

Error to the district court for Lancaster county.
LiNcoLN I'rost, JUDGE.  Affirmed.

Billingsley & Greene, R. H. Hagelin, M. A. Low, W. F.
Evans and Paul IJ. Walker, for plaintiff in error.

T.J. Doyle and George A. Adams, contra.

LerToN, C.

This action was brought by Murty D. O’Donnell, by his
next friend, Mary O’Donnell, against the Chicago, Rock
Island & Pacific Railway Company, to recover damages
for injuries alleged to have been inflicted upon him while
passing along Vine street in the city of Lincoln on his way
home from school. TFor a statement of the case see O’Non-
- nell v. Chicago, R. I. & P. R. Co., 65 Neb. 612. After a judg-
ment for the defendant error proceedings were prosecuted
to this court, whereupon the cause was reversed and re-
manded to the district court. After the cause was re-
manded the plaintiff filed an amended petition, to which
the defendant answered. Plaintiff filed a reply, the cause
was again tried, judgment rendered for the plaintift, a
motion for a new trial filed and overruled, and the de-
fendant now prosecutes error to this court.

TLere is only one ground of error relied upon and dis-
cussed in the briefs, and that is that the amended petition
sets up a new and different cause of action from that al-
leged in the original petition, and that this new cause
of action is barred by the statute of limitations.
The essential parts of the first petition necessary
to consider to determine this question are, that the de-
fendant, on the 18th day of November, 1898, stopped a
large freight train across Vine street between 18th and
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19th streets, “and kept and wrongfully, carelessly and
negligently held said train across said street, blockading
all passageways along said street and the sidewalks along
either side thereof, and for a long distance each way north
and south therefrom, for an unusually long period of time,
to wit, one-half hour and more, and that during all of
the said time that said train of cars was so wrongfully,
carelessly and negligently kept by the defendant across
said street and obstructing the passage over and along the
same and the sidewalks on either side thereof, and for a
long distance each way north and south therefrom, there
was no way for persons to go along said street or the side-
walks, or to in any way travel said street at said point, or
across said railway track at said point, except to go be-
tween the cars composing said train. That the point or
place where said railway track and said Vine street crossed
cach other at said time was in and near to a tnickly
settled part of the city of Lincoln, Nebraska, and there
was at said time much travel over, upon and along said
Vine street at said point and place, and the defendant at
said time, and by so wrongfully, carclessly and negligently
placing its said train of cars upon its said railway track,
and across said Vine street for an unreasonable length of
time, obstructed and prevented all travel along said Vine
street at that time. That the plaintitf, Murty D. O’Don-
nell, was passing and traveling along said strect on said
day, and in the afternoon thereof, on his way home from
school, and it became necessary for him to pass along said
street at the point where said railway train was so wrong-
fully, carelessly and negligently by defendant kept across
said street and obstructing the same, and in attempting
to cross the said track, without any fault of his, and by
and through the negligence of the defendant and its em-
ployees, he was violently and forcibly thrown from said
train upon the ground and railway track and under the
wheels of the car of the same, and the said train of cars
and the wheels thereof passed upon and over the leg of the
plaintiff, seriously lacerating, injuring and damaging the
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same. * * * That by reason of said injury so re-
ceived by the plaintiff, Murty D. O’'Donnell, and by and
through the negligence of the defendant and its employees,
the plaintiff, Murty D. O’Donnell, has become and is per-
manently and seriously injured in the loss of his limb,
and thereby made a cripple for life, that by reason of said
injury so wrongfully, carelessly and negligently caused
by the defendant, and because of said suffering and pain
so likewise caused by the defendant, the plaintiff Murty D.
O’Donnell, has been damaged,” ete.

The allegations in the original and amended petitions,
so far as the original petition is copied above, are sub-
stantially alike, though the language of the pleader is not
exactly the same verbatim ct literatim, and no question is
raised as to their identity of allegation thus far.

In the amended petition, however, the following addi-
tional paragraph is inserted. ‘“The plaintiff further avers
that, at the time the plaintiff, Murty D. O’Donnell, was
crossing said railroad track along said Vine street, which
was so obstructed by the defendant, as aforesaid, on ac-
count of said obstruction remaining on said street for
sald unusual length of time, it became mnecessary for the
plaintiff to go upon said cars and to cross the same in so
doing; and while the plaintiff was thus upon said cars for
the purpose of crossing said track, the defendant, through
its engineer operating the engine which was hauling this
train of cars, discovered the said plaintiff, Murty D.
0’Donnell, and knew that he was a mere child of tender
years, and defendant fully realized the perilous condition
of said Murty D. O’Donnell, and the great peril and danger
to said plaintiff, both of life and limb, by moving said
train and continuing to move the same, while said plain-
tiff was in said perilous condition, through no fault or neg-
ligence upon the part of plaintiff, the defendant, notwith-
standing its full knowledge of said danger to the plaintiff,
and notwithstanding the fact that it had the power to in-
stantly stop said train of cars and avert any possible in-
jury to the plaintiff, continued to carelessly, negligently
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and with wanton disregard for the safety of plaintiff to
move said train of cars, thereby causing the injury, as
hereinbefore described, to the plaintiff.”

It is earnestly urged by the plaintiff in error that the
allegations in the fourth paragraph of the amended peti-
tion thus set forth constitute a new and different cause
of action from that contained in the original petition. It
is argued that in the original petition there was no general
allegation of negligence; that it was not based upon the

negligence or improper conduct of the employees of the
railway company, but rested entirely upon the allegation
that the railway company obstructed a public street for an
unwarranted length of time, compelling the plaintiff to
pass between the cars, whereby he received the injuries for
which he sought to recover, and that, if a new cause of ac-
tion is stated, sufficient time has elapsed to bar a re-
covery. The plaintiff upon the other hand contends that
the additional matter set forth in the amended petition is
merely an amplification and more specific statement of the
general allegations of negligence set forth in the original
petition, and that under the pleadings in the original cause
he was entitled to prove and did prove all the facts alleged
in the amended petition.

The original petition sets forth in detail the blockading
of the street by the train. It then alleges that “in at-
tempting to cross the said track, without any fault of his,
and by and through the negligence of the defendant and its
employees, he was violently and forcibly thrown from said
train upon the ground and railway track and under the
wheels of the car,” and further alleges “that by reason of
said injury so received by the plaintiff, Murty D. O’Don-
nell, and by and through the negligence of the defendant
and its employees, the plaintiff has become and is per-
manently and seriously injured,” etc. Under these general
allegations of the negligence of the defendant and its em-
ployees, any negligence upon the part of the employees
of the defendant by reason of which the plaintiff was
violently and forcibly thrown from the train could prop-
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crly have been admitted in evidence. It is the settled doc-
trine of this court that a general allegation of negligence
is good against a demurrer, and under such an allegation
¢vidence of any fact which contributed to the injury sued
for is competent and relevant. Omala & R. V. R. Co. v.
Wright, 49 Neb. 456; Omaha & R. V. R. Co. v. Crow, 54
Ne¢b. 747. The most specific allegation of negligence in
the Wright case was “that the said defendant, carclessly
and negligently, by its employees and servants, in operat-
ing said train ran their said engine and train in, over, and
upon said plaintiffs’ stock, when by exercising proper care
and skill in the management and handling of its engine
and train it could have stopped said train long before
striking said plaintiffs’ stock.” The court said: “Wright
and others, in their petition in the case at bar, charged the
railway company gencrally with negligence and under
these allegations we think that it was competent for them
to introdwee evidence of the fact, if it was a fact, that the
engineer in charge of the train saw, or by the exercise of
due care could have seen, the cattle in time to have stopped
the train and avoided injuring them. * * * In other words,
where a pleader relies upon certain specific acts or omis-
sions as negligence, he is limited to such specific acts or
omissions. If he pleads negligence generally, he may in-
troduce evidence of any act or omission which tends to
support his pleading.”

The gist of the fourth paragraph in the amended peti-
tion in this case is that the engineer, after he discovered
the perilous condition of the plaintiff, continued to negli-
gently move the train of cars, thereby causing the injury.
In connection with this allegation it is important to note
that in the opinion rendered upon the former hearing of
the case in this court, which opinion was offered in evi-
dence by the defendant, it is said:

“There was no conclusive presumption of negligence on
the engineer’s part, merely because he saw a boy of eight
years jumping on the stirrup and ladder of a freight car
going not more than three miles an hour, and jumping off
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again, and failed to stop to remove him. Whether such
failure to act on the engineer’s part was negligence was
for the jury to say. The acts complained of in this petition
are the leaving of the train upon the crossing, and vio-
lently and forcibly throwing the plaintiff from the train,
and passing of its wheels over plaintiff’s leg, through ‘neg-
ligence of the defendant and its employees’ Whatcver
negligence was connected with these acts, and cawsed the
injury through them, was provable, and to be considered.”
And again: “Instruction 9, as given by the court, told the
jury that a child jumping on and off a train would be a
trespasser, and this fact, if they found it, should be con-
sidered, and would constitute contributory negligence on
his part, if they found he was of sufficient age and discre-
tion to be guilty of negligence. It is also stated that if
defendant should discover the child in imminent danger,
and failed to exercise reasonable care, where such care
would have prevented the injury, the child’s action would
be no defense. The court’s instruction submitted the ques-
tion fully.”

It was held therefore that one of the facts which was
proper to be proved under the general allegation of negli-
gence in the original petition was that the engineer dis-
covered the plaintiff upon the train and negligently con-
tinued to move the same after such discovery, thereby
causing, as claimed, the injury of the plaintiff, and that
evidence tending to show negligence of this character was
properly introduced at the former trial. This is the law
of the case and must be applied here.

The plaintiff might have been required by motion at the
first trial to have made his petition more definite and cer-
tain, and might properly have included therein the spe-
cific facts now alleged in the fourth paragraph of the
amended petition. He was not required to do so, but did
so on his own volition upon the second trial. Such allega-
tions were merely an amplification and expansion of the
facts set forth in the first petition, and constitute no
change of the cause of action and no new or different
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claim. The general allegation of negligence in the form
made in the first petition is wide enough to include them.
We think it unnecessary to cite any further authority in
this matter. The rules which govern the determination of
this case are plain and positive. We think it clear that
the amended petition is only a more expanded statement
of the original one.

We recommend therefore that the judgment of the dis-
trict court be affirmed.

OrpHAM and AMES, CC., concur.

By the Court: I'or the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

CORA ALLEN V. ARTHUR H. RUSHFORT.
FiLep DECEMBER 21,1904, No. 13,674,

1. Contract: LiEN: WAIVER. Where a written contract of sale is made
of an entire crop of standing hay at an agreed price per ton, part
payment is made, and the purchaser takes possession of the crop,
cuts and stacks it, and bales and carries away part of it, the
title to the crop passes to him. The fact that the contract pro-
vides that the hay is to be paid for before taken from the farm
merely gives a lien on the hay for the unpaid purchase money,
which may be waived by the seller.

2. Action: Error. Under the pleadings and evidence in this case, held,
tat the seller waived her lien; that an action for the contract

price was properly brought, and that the case should have been
submitted to the jury.

Error to the district court for Douglas county: WiL-
LIAM A. REDICK, JUDGE. Reversed.

Weaver & Giller, for plaintiff in error.

P. A. Wells, contra.
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LeTTON, C.

This is an action for the purchase price of a certain crop
of timothy hay which it is claimed was sold to the de-
fendant under the following contract of sale: “This
agreement, made this 30th day of June, 1902, between Cora
Allen and A. H. Rushfort of Omaha, Witnesseth, that the
first party has sold to the second party the crop of
timothy hay now growing. on the northwest quarter of
the southeast quarter of section 17 , town 16, range 10, for
$4.50 per ton net to first party; the hay to be paid for be-
fore taken from the farm. The first party has paid $50
cash to bind the bargain. Signed, Cora Allen, Arthur H.
Rushfort. Witness, J. W. Kennedy.” The petition al-
leges that when the crop matured the defendant cut and
harvested the hay, stacked it upon the land, and subse-
quently baled a part of it and removed it, but refuses to
pay for it. It is further alleged that the crop weighed
100 tons; that it was of the value of $450; that the de-
fendant paid $50 upon the purchase price, and that he has
refused to take the balance of the hay, and refused to pay
the balance of the price. The defendant admitted the
execution of the contract, but alleged that there was a
contemporaneous oral agreement by which the hay men-
tioned should be weighed upon scales situnated upon the
premises of the plaintiff’s mother; that he cut and stacked
the hay and took 30,300 pounds, which was weighed upon
said scales; that in weighing of the hay the plaintiff fraud-
ulently manipulated the scales so that they did not cor-
rectly weigh the hay; that when he complained of this,
the plaintiff refused to permit the hay to be weighed on
any other scales or to permit the defendant to take any
more hay unless weighed upon these scales, and the
weights thereby indicated accepted as the correct weights
of the hay. He alleges that by this fraud he was prevented
by the plaintiff from the further performance of the con-
tract. He further sets out a counterclaim for labor in the
harvesting and stacking of 50 tons of hay, which he al-
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leges remains on the premises, and for loss of profits oc-
casioned by the plaintiff’s preventing him from removing
the said 50 tons of hay. The reply was a general denial.
At the trial, upon the conclusion of the plaintiif’s evidence,
the court upon the defendant’s motion instructed the jury
to rcturn a verdict in favor of the defendant, which was
done, and the plaintiff’s action was dismissed. From this
action of the court the plaintiff has prosccuted error.

The evidence is substantially to the effect that, after the
execution of the written contract, the defendant went upon
the plaintiff’s premises and cut and stacked the hay. After
it had been standing in stack about 30 days he took a
haypress to the land, and worked at pressing the hay for
over a week. He then hauled part of it to the railroad
station at Valley for shipment. After he had taken six
loads away he told the plaintiff he had taken about 15 tons,
while she claimed that about 24 tons had been taken. He
then complained about the scales being incorrect, and
plaintiff told him not to stop on that account; that he
could weigh the hay at Valley at Mr. Whitmore’s scales,
and she would take Whitmove's word for it. The plain-
titff went to see him at Valley, and told him she wanted
pay for it. He offered to pay for 21 tons, and upon the
plaintiff asking him to put the money in the bank at Val-
ley, he put $50 in the bank. The next morning he went
to the farm to get the machine, and refused to take any
more hay. After that, in South Omaha, the plaintiff asked
him if he would release the contract and pay for one car-
load, which he refused to do. It will be seen that the
plaintiff proved the execution of the contract and a pay-
ment upon the same, the cutting and stacking of the hay
by the defendant, his removal of a part of the same, and a
refusal upon his part to take and pay for the remainder
which he had stacked, the only reason being that he was
dissatisfied with the weight as given by her scales, but that
she told him she would accept the weight from Whitmore’s
scales or the railroad scales at Valley.

The defendant argues that the petition does not state
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a cause of action, and that the evidence failed to prove
a cause of action and would not support a verdict. As to
the first ground, we think the petition is sufficient. It sets
up the contract for the sale of the entire crop, the price,
part payment upon the same, the acceptance and removal
of a portion of the crop, the number of tons in the crop
and the failure to pay for the same. We do not see what
is lacking in this petition.

As to the second ground, it is contended that the evi-
dence shows that the contract is executory only. The
contract recites that the plaintiff has sold to the defend-
ant the crop of timothy hay, specifies the price and the
time of payment, and recites that $50 has been paid upon
the same. Tturther than this, the evidence shows that the
defendant took actual and manual possession of the prop-
perty sold. He expended time and labor upon the same,
and changed its condition from that of standing grass to
"dry hay in stack. The only thing that remained to be done
was to ascertain how much the whole crop weighed, and
pay the balance of the price. The defendant argues that
under such a contract the title did not pass until payment
was made. A part payment had been made, however, and
subsequently the plaintiff parted with her control over
the grass, and the defendant took possession of it, the
plaintiff reserving only a right to receive the remaining
purchase price upon the removal of the property from her
land. The rule contended for by the defendant, that where
specific goods are to be weighed, measured or tested, if
this is necessary to fix the aggregate sum to be paid, title
will not pass until this is done, does not apply where a
sale is made of an entire mass, such as in the instant case,
but does apply to circumstances where a certain fixed
amount is to be separated from a mass; the reason being
that in the one case the identity of the goods cannot be
ascertained until their separation, but in the other there
is no question of identity. The distinction is properly
stated in Benjamin, Sales (7th ed.), sec. 346: “The dis-
tinction in all these cases does not depend so much upon
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what is to be done as upon the object which is to be effected
by it. If that is specification, the property is not changed ;
if it is merely to ascertain the total value at designated
rates the change of the title is effected.” In the instant
case the crop of hay was appropriated to the defendant by
the contract. He agreed to take it and pay the stipulated
price. He paid part of the price, reduced the crop to his
own possession, and became entitled to remove the same
from the premises as soon as he paid the price for the re-
mainder. The provision as to retention of possession gave
the plaintiff a lien on the property, as between her and
the defendant, until it was paid for, but she might waive
her lien, and the evidence shows that she did waive it by
giving him permission to remove the hay and weigh it
elsewhere as soon as he complained of her scales. The in-
tention of the parties evidently was to transfer the title
to the grass at the time the contract was signed and the
$50 paid, subject to the lien provided in the contract, and
the court will construe the contract in accordance with
their intention and with their subsequent conduct.

" For these reasons, we recommend that the judgment of
the district court be reversed and the cause remanded for
further proceedings according to law.

OLpHAM and AMEs, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and

the cause remanded.
REVERSED.






INDEX.

Abatement. See BASTARDY, 8.

Under sec. 45 of the code, which provides that an action shall
not abate by reason of disability of a party, it is the duty
of the court to protect the rights of the incapacitated party.
Simmons V. KelS€Y ..o vveeeneansnsnsasnns

Advancements. See DESCENT AND DISTRIBUTION.

Adverse Pos.ession.
One holding adverse possession of inclosed land does not
abandon it by failure to occupy it for a reasonable time.
Richards v. Hasking............. eieae eeeeeeeaneaene .

Appeal and Error. See BasTarpy, 1, 2, 4 CRIMINAL Law. DRAINS,
2. BJecTMENT, 2. HaBeas Corpus, 1, 2, 6, 7. HOMESTEAD,
1. INSTRUCTIONS, 3-6. JUDPGMENT, 14. Jury. Lis PENDENS.
MuUNICIPAL CorroraTIONs, 10, 15, New TriaL, 2, 7. RE-
PLEVIN, 1. SPECIFIC PERFORMANCE. TRIAL.

Appeal.
1. Where, on appeal, the evidence sustains the judgment, it will
not be disturbed. Stocker v. Nemaha County........... .o

2. Upon appeal, the supreme court will only consider whether
or not the pleadings and evidence support the judgment.

O’Neal v. Bellevue Improvement CO............ eeneen e

3. Upon appeal, the supreme court will try the issue de novo.

Naudain v. Fullenwider...cocoeviireiiiaiens reersensen
Bond.

4. An appeal bond in an action to foreclose a mechanic’s lien,
neld to comply with sec. 677 of the code. Maloney v. John-
son-McLean CO.......ceeeeeviiuianreansas ereasie e seanns

5. The “condemnation money” mentioned in a bond given un-
der sec. 677 of the code is “found against she defendant”
when the judgment of the district court appealed from is
affirmed. Maloney v. Johnson-McLean CO.......... .. -

Deposit.

6. When a decree requires a deposit as a condition precedent
to enforcing it, and defendant appeals, the time allowed
for making the deposit is extended until a like time after
the decree becomes again enforceable. Ruzicka v. Hotovy..

61 (913)
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Appeal and Error—Continued.

1.

10.

11.

12.

13.

14.

15.

16.

17.

18.

Final Order.
An order is not final which does not determine the substan-
tial rights of parties. Huffman v. RhOAES....ccveeveenseas
Law of Case.

. A question decided upon appeal or error cannot be reliti-

gated upon a retrial of the case. Supreme Court of Honor
v. Tracy ......cvveevees Cedereeaaaas erbceetesestaeaneaes

. The supreme court ordinarily will not reexamine questions

of law determined on a prior appeal. Hamilion Nat. Bank
v. American L. € T. CO..vvvvvvenninans Ceeetecneraenans
Parties.
The rule that all parties against whom a joint judgment is
rendered must be made parties to a proceeding in error, has
no application where the judgment is several. Eccles v.
United States Fidelity & Guaranty Co....... Cecearaauenes
Reversal.
An appellate court upon reversing a judgment will deter-
mine whether the litigation be ended, or the case be remanded
with directions, or be remanded for the exercise of the dis-
cretion of the lower court. Gadsden v. Thrush............
Under the practice in the federal courts, when a case has
been decided by the supreme court upon appeal, the circuit

87

742

81

439

court has no authority, without express leave, to permit

new defenses. Gadsden b. Thrush.........ccvvveviens
The rule of the state supreme court is that, when a case is
remanded generally, the district court is to exercise its
discretion in the further proceedings in the cause, unless
specially directed. Gadsden v. Thrush..........ocevvnnn,
When a case has been decided by the state supreme court
pursuant to the mandate of the supreme court of the United
States, new defenses will not ordinarily be permitted.
Gadsden V. TRIUSH . .. cveeteeeeesanansssaoteasosssacennns
Review.
A party will not be heard to complain in the supreme court
of the admission of testimony to which he made no objec-
tion. Goken V. DAllUGOE. oo virvee i iiiiniinnenceanas
Judgments in estate matters cannot be reviewed upon ap-
peal to the supreme court. Huffman v. Rhodes...........
Where, on a new trial in the district court, new evidence
is introduced, the supreme court, on a second appeal, will
examine questions of fact. Hamilton Nai. Bank v. Amer-
dcan L. & T. C00...vvuivureerniinsenannasnsns [P
When two or more join in a petition in error, no error
can be availed of that is not prejundicial to all. Felsch

22

67

81
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Appeal and Error—Concluded.

19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

‘Where separate motions for a new trial are ruled on, the
supreme court will not decline to consider separate petitions
in error because of a slight inaccuracy in the order on the
motions. Goken v. Dallugge....... et ese it e eaaanes
Where no motion for a new trial is made, errors occurring
at the trial will not be examined. State v. Ellsworth.....
In a proceeding by an executor to sell real estate, where
there is no motion for a new trial, the supreme court will
examine the sufficiency of the pleadings to sustain the
judgment. Bizby v. Jewell.....covevveevennn PN
Where no motion for new trial has been filed, the sufficiency
of the evidence will not be considered. Cassidy v. Collier..
Levy v. Collier............ reetreniaaes eresetseresaaans .
A motion for a new trial is not necessary to a review of a
judgment granting or refusing a license to sell intoxicating
liquors. In 71e Erug....ccvvvvuenn et ereesaentataaseasann
A motion to dismiss a proceeding in error will not lie be-
cause of no motion for a new trial; the record will be ex-
amined to determine whether the pleadings sustain the
judgment. Eccles v. United States Fidelity & Guaraenty Co..
Transcript.
If it is impossible to obtain a sufficient transcript, it is not
proper practice to file an imperfect one. Zweibel v. Cald-
Well v iiiieiiiniiieiinan [ e eeeneriat et
The filing of a petition in error and a transcript after six
months from the rendition of a judgment confers no juris-
diction. Chicago, R. I. & P. R. Co. v. Sporer.............
Neglect of clerk is no excuse for.failure to commence pro-
ceedings in error within time, Chicago, R. I. & P. R. Co
v. Sporer..... Ceteecaaiaann i erae e e e
Judgment of the district court dismissing an appeal from
county court for failure to file transcript in time under
gec. 1008 of the code, held proper. Miller v. Walker.......
Verdict.
The verdict of the jury rendered on conflicting testimony
will not be set aside unless clearly against the weight of
evidence. Anderson v. Kannow....... et ieereaan ceeas

30. When the verdict is based on indisputable evidence, the
court will not examine the record for errors at the trial.
HaWKe V. K@rTee e raroeeeinsonsiiiiineeneonn. e

Attachment.

1.

A mortgagee who filed his deed subsequently to the levy of
an attachment duly recorded takes with notice, Naudain
v. Fullenwider.......covees e cenert i ener st e

915
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372

372
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Attachment—Concluded.

2. A prior unrecorded deed made in good faith takes prece-
dence of an attachment if recorded before the attachment
deed. Naudain v. Fullenwider.....cceeveeeeeoticarcasoans

3. Evidence examined, and held that the mortgagee’s lien is
subject to the attachment. Naudein v. Fullenwider.......

Bailment. See T¥STRUCTIONS, 6.
Bastardy.
1. After trial in a bastardy proceeding, that no formal ar-
raignment and plea were entered before trial is merely an
irregularity. McNeal v. Hunter...eeeeeueaens Ceeesnseseean

2. The right to have the complaint in bastardy read and to
plead thereto will be deemed waived, after trial. McNeal

v. Hunter..... veesaens ceeeans et ssessesseacnarienesanans ..
3. Evidence in bastardy proceedings held sufficient to sustain
the verdict. McNeal v. Hunter....oveeeee.. eesessarsanan

4. It is not error in a bastardy case to refuse to order the
removal of a child less than five months old, brought by
the prosecutrix to the witness stand, where no comparison
was made between it and the alleged father. Esch v. Graue,

5. Evidence in a bastardy case held sufficient to show that the
child was living at the time of the trial. Esch v. Graue...

6. The marriage of the parents of illegitimate children does
not legitimate them except as prescribed by sec. 31, ch. 23,
Comp. St. Trayer v. Selzer......cceveenen.

7. The moral obligation, of the father of illegitimate children
to support them is a sufficient consideration for his bond so
to do. Trayer v. Setzer...... eneranann ettt ieececaaanea.

8. Bastardy proceedings are not abated by a fraudulent mar-
riage with the mother followed by Immediate abandonment.
Trayer V. SelRET...veevevressreserossscsssenarosiennes

Beneficial Associations. See INSURANCE, 3-10.

Bills and Notes.
1. An immaterial alteration in a note after delivery, where
there is nothing on its face to indicate an alteration, will
not invalidate it in the hands of a bona fide endorsee.

Humphrey Hardware Co. v. Herrick............. esesenes
2. A fraudulent alteration of a note may be shown under the
general issue. Gandy v. Estate of Bissell............. ceen

3. In an action on a promissory note, plaintiff’s possession and
production of the note at the trial is prima facie evidence
of delivery and ownership. Gandy v. Estate of Bissell.....

4. Where a mnote is to be delivered upon the performance of a
condition, the delivery becomes complete by the perform-

221

221
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579

579
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719
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845
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Bills and Notes—Concluded.

Bonds.

1

ance of the condition after maker’s death. Gandy v. Estate
of Bissell........coiiiiriincennn st rieireerenesnnas ve.. 356

. When, in an action upon a promissory note, there is evi-

dence that it is mot genuine, it is competent to show the
circumstances surrounding the execution of the note.
Gandy v. Estate of Bissell......cviieiiinnaniaans eeaeann 356

See APPEAL AND ERROR, 4, 5. BasTArDY, 7. COUNTIES AND
CouNTY OFFICERS, 1-6. PRINCTPAL AND SURETY, 3.
A bond of indemnity, covenanting that so long as it re-
mains in force the obligor shall be paid an annual premium
in advance, permits the obligee to terminate it by failure
to pay. Fidelity & Deposit Co. v. Libby......c.covieenann. 850

. Laws 1895, ch. 22, providing for the giving of surety bonds,

held not amendatory of ch. 10, Comp. St.,, -~r to dispense
with personal sureties on official bonds. wdelity & De-
POSIt CO0. V. LibDY. .ottt it i ettt titnananennns eeee.. 850

. A contractor’s bond for the erection of a public building,

conditioned for the payment of laborers and material men,
is, at most, a common law obligation as to materials. Amer-
ican Radiator Co. v. American Bonding & Trust CoO........ 100

An instrument purporting to be the joint obligation of a
principal and surety and Lo require execution by both, which
the former in violation of instructions delivers to the
obligee without having signed it, is void. American Radi-
ator Co. v. American Bonding & Trust €o.....ccevvevun... 100

Bridges. See CounTIES AND CouNTy OFFICERS, 10. Maxbpantus, b.

Building and Loan Associations.
Foreign building and loan association contract held usurious.

Clarke v. Woodruff........... S ve.. 286
Carriers.
1. Petition held not to state a cause of action ex contractu
against a carrier, nor one for negligence. Fremont, E. &
M. V. R, Co. 0. Hagbla. ..o et et vettnnaennnnernnronnsenn . 113
2. Petition held not to constitute plaintiff a passenger under
sec. 3, art. I, ch. 72, Comp. St., 1903. Fremont, BE. & M. V.
R. 00. v. HaGbIAA . . . oo v vii ittt iteineienerernsannsnsenss 3
3. A railroad company owes only ordinary care to persons

impliedly invited upon its platform who are not passengers.
Fremont, B. & M. V. R. Co. v. Hagblad. .................. 773

4. Passenger defined. Fremont, E. & M. V. R. Co. v. Hagblad.. 773

. Facts constituting one a passenger must be set out to

create a carrier’s liability under ch. 72, art. I, sec. 3, Comp.
St., 1903. Fremont, B, & M. V. R. Co. v. Hagblad.......... 1713
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Carriers—Concluded.

- 6.

A common carrier is required to provide facilities for ship-
pers, and cannot discriminate between them in rates or
facilities. State v. Chicago, B. & Q. R. Co

. Where a carrier has cars sufficient for ordinary purposes,

in case of a temporary shortage, it is entitled to apportion
the same equitably among its patrons. State v. Chicago,
B. & Q. R. Co

. Under the facts, held, no discrimination proved entitling

relator to a writ of mandamus against a carrier. State
v. Chicago, B. & Q. R. Co

. Laws 1881, ch. 68, sec. 2, forbidding railroad companies to

charge for transportation for any specific distance a greater
sum than they charge for carriage over a greater distance
is valid. Chicago, B. & Q. R. Co. v. Anderson.............

Chattel Mortgages.
A mortgagee may sell sufficient of the mortgaged property to

satisfy the debt; if he sell more he will be liable for con-
version of such excess. Skow v. Locke

Constitutional Law. See TAXATION,

1.

The constitutionality of a law is determined by what is
authorized by its provisions. City of Beatrice v. Wright. .

. The act of 1903, amending secs. 18 and 20, art. III, ch. 18,

and sec. 3a, art. XIII, ch. 83, Comp. St., 1901, relating to the
deposit of county funds, held constitutionally adopted.
State v. Cronin.........cccvvvnuvunnnn.

. Ch. 16, secs. 216-227, Comp. St., is not in violation of art.

III, or of sec. 1, art. VI of the constitution, nor does it
give the state banking board such powers as to be uncon-
stitutional for that reason. State v. Northwestern Trust Co..

. The provisions of the drainage law, secs. 1-28, art. I, ch.

89, Comp. St., do not violate sec. 21, art. I of the constitu-
tion, providing that the property of no person shall be
taken or damaged for public use without compensation.
Morris v. Washington County

. The provisions of the irrigation act, sec. 28, art. II, ch. 93a,

Comp. St, held not to be unconstitutional. Farmers Canal
Co. V. Frank... ...ttt

. Sec. 7, art. IX of the constitution, prohibits the legislature

from imposing taxes on municipal or other corporations for
corporate purposes. Held, That a tax sought to be imposed
upon fire insurance companies under authority of the leg-
islature is unconstitutional. Aacken & M. F. Ins. Co. v. City
Of OMAh@...ccvuvveeennrnnnnnnnnnns

erreesecrsttsena
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Constitutional Law—Concluded.

7.

10.

11.

12.

13.

14.

An owner is not deprived of his property without due pro-
cess of law by means of taxation, if he has an opportunity
to question the validity of the tax at some stage of the
proceedings. Hacker v. Howe

. The fact that no notice of sale of land for taxes under ch.

76, laws of 1903, is required other than that contained in
the act itself does not render it void as taking property
without due process of law. City of Beatrice v. Wright. ...

. The provisions of the act for the sale of land for taxes, ch.

76, laws of 1903, held in conflict with sec. 4, art. IX of the
constitution, which denies to the legislature power to re-
lease or discharge taxes, or to commute the same. City of
Beatrice v. Wright .
The title to ch. 68, laws 1881, “An act to fix a maximum
standard of freight charges,” etc., contains only one sub-
ject. Chicago, B. & Q. R. Co. v. ANderson..........couuu..
Secs. 39 and 40, art. I, ch. 77, Comp. St.,, 1901, providing for
the assessment of railroad property for taxation are valid.
Chicago, B. & Q. R. Co. v. Richardson County...... N
Secs. 39 and 40, art. I, ch. 77, Comp. St., 1901, are not
invalid as a taking of property by taxation without due
process of law. State v. Back......oooiiviineniiinrienn.
Sec. 592 of the code, limiting the time for commencing pro-
ceedings in error, is constitutional. Chicago, R. 1. & P. R.
C0. V. BDOTET . . e it e it itietenaoreereesanesneescssassnses
Ch. 104, laws of 1899, amending sec. 125, ch. 58 of the
criminal code, 1873, is not in conflict with sec. 11, art. III
of the constitution. Moline v. State.......covvviivivnn.. .

Contracts. See BoxNDs, 4.

1.

Where plaintiff claims that a certificate of deposit was in-
dorsed to a county attorney under an agreement that he
would dismiss a criminal prosecution, a court will not aid
him to regain possession of the property. Johnson v. Owen,

. The alteration of a written contract by a stranger will not

avoid the contract, where the contents as it originally stood
can be ascertained. Colby v. Foxworthy........... veseann

Contribution. See PARTNERSHIP, 1.

Corporations.

1.

2.

Corporation held to be an instalment investment company
under ch. 29, laws 1903, Comp. St.,, ch. 16, secs. 216-227.
State v. Northwestern Trust Co........... Cevestesaaneann
The legislature has power to provide for publicity of the
condition and business methods of such corporations. State
©. Northwestern Trust CO....oeeeerreisrensssanoscssenanas
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Corporations—Concluded.
3. The president of a corporation is the proper party to sign

a petition for repaving in behalf of the corporation. Eddy

v. City of OMARE. ¢t siennteiitinrnnrsnesennneessnneeens

Costs. .
When public officers are compelled to perform a statutory duty

by mandamus, costs will be adjudged against them when
the relator is without fault. State v. Carlson...... veu

Counties and County Officers. See Drarns, 1. MaNDaMUS, 5.

1. Ch. 8, laws 1899, the “Refunding Bond Act,” provides for an
appeal from findings of the district court as to the validity
of county bonds, and authorizes the supreme court to make
findings which are binding upon all parties to the record.
Colburn ». McDonald...... .

2. In such & proceeding the supreme court will only render a
decision as to validity of the bonds. Colburn v. McDonald..

bad

It will not determine the effect of a decision as to innocent
purchasers not parties to the record. Colburn v. McDonald,

4. A proposition to vote bonds in aid of a railroad is not void
because it authorizes the county to accept capital stock of
the company. Colburn v. McDonald......c.ovvuvveennnnnu.

5. Where bonds in aid of a railroad are to be issued at a future
time, the assessed valuation of the county last made before
such bonds are actually issued ig the basis in limiting the
amount of such issue. Colburn v. McDonald. ......o0uue.

6. A municipality cannot repudiate its bonds after the com-
promise of a suit in which their validity was in issue, un-
less such bonds are absolutely void. Colburn v. McDonald..

7. Sec. 42, ch. 28, Comp. St., 1901, limits the sum which may
be retained by a county treasurer to fees and commissions
actually received. Maurer v. Gage County..... Ceeersennan

8. County boards in settling with county officers act minis-
terially; and in allowing officers to retain a greater sum
than limited by law, their action is void, and the county
may recover the excess. Maurer v. Gage County..........

. b61

837

431

431

431

431

431

431

441

9. It is the duty of county treasurers to deposit county funds -

as provided by sec. 18, art. III, ch. 18, Comp. St. State
V. CrONIMN. ... vieesaeesaeosssasssasassossnsntseeencasnn 636,

10. When a county has refused to participate with an adjoining
county in repairing a bridge, it is no defense to an action
for contribution that the plaintiff county in making the
repairs proceeded irregularly in obligating itself to pay
for them. Cass County v. Sarpy COUNLY...cevvniesrnnonns

642

93
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Courts. See APPEAL AND Error, 11-14.
1. The supreme court is bound by the construction of the
extradition laws adopted by the supreme court of the

United States. I ~nison v. Christian.............cc.ennt.
2. The supreme co.. .as no original jurisdiction of an action
to cancel municipal taxes on insurance companies. Aachen
&M P.Ins. Co.v. City of OMAR@. ... ccvvivivveiiiennss
Provident S. L. A. Society v. City of Omaha........... veass

3. In an application for mandamus to compel the enforcement
of the law against the sale of ligquor on Sunday, the dis-
trict court has concurrent jurisdiction with the supreme
court. SEate V. MOOTES. .o vvev i i nionssannasnsssasesnas

4. The opinions of the commissioners of the supreme court,
designated as ‘“unofficial,”” have no value as precedent in
the sense in which the doctrine of stare decisis is applied.
Flint v. Chaloupka.......c.co0n ereansecesanes vessesaenen

Covenants.

1. In an action for damages for breach of a covenant for quiet
enjoyment in a deed, the real consideration may be proved
by parol. Holmes v. SEAMAN. . cvevrnetviiennercennannnns

2. In such an action growing out of an exchange of lands, the
measure of damages is the value of the property to which
the plaintiff was entitled. Holmes v. Seaman.............

Creditors’ Suit. See JUDGMENT, 2.

The beginning of a creditor’s suit gives a specific lien upon the
property which it is sought to reach, and during its pen-
dency the judgment does not become dormant as to such
property. Flint v. Chaloupka......... Cereeasseesaaes cees

Criminal Law. See HOMICIDE. INDIOTMENT AND INFORMATION.

JURISDICTION.
Appeal.

1. To effect an appeal in a misdemeanor case tricd in an in-
ferior court, the defendant must enter into a recognizance,
with sureties, as is provided by sec. 324 of the criminal
code. Zobel v. State............ Cheeeeeaes teeeennaes veens

Continuance. '

2. Where accused’s witnesses were present, held that his ap-
plication for a continuance, after the prosecutrix had
changed her evidence, was properly denied. Blair v. State..

Evidence.

3. Objection to evidence of a conversation over the telephone
on the ground of want of identification of the person ad-
dressed, held properly overruled. Lillie v. State..........

4. In the trial of one charged with murder by firearms, it is
not error to permit evidence that the defendant was famil-
iar with the use of firearms. Lillie v. State..............

921

703

112
113

34

300

300

34

427

501

228

228



922

INDEX.

Criminal Law—Continued.

5.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

It is discretionary with the trial court to permit evidence
of experiments to illustrate transactions that have been
testified to. Lillie v. State..........ooveeniiiinennnnnn.

. The admission of evidence not necessarily injurious, and not

objected to when offered nor in the petition in error, is at
most error without prejudice. Lillie v. State..............

. In a murder trial it is proper to prove the physical condi-

tions existing in the vicinity of the murder. Lillie v. State,

. In a murder trial it is competent to prove the subsequent

conduct, appearance and ,statements of the accused. Lillie
2 1 1

. In criminal trials the weight to be given evidence of pre-

vious good character is for the jury. Lillie v. State.......

Proof of motive is always competent in murder trials. Lil-
Bie 0. Slate. ..ot it e i e e,

It is not indispensable in criminal trials that a motive for
the crime be proved. Lillie v. State......uouuveeerennnnas

In a prosecution for murder committed with firearms, evi-
dence that the defendant had access to such a weapon is
not indispensable. Lillie v. Stat€......covveeneeenunnnnnn.

Evidence in a trial for rape held sufficient to resist a de-
murrer thereto. Blair v. State.....covveiiiiineenennnnnn.

Held, that the record discloses no reversible error in re-
ceiving and rejecting evidence. Blair v. State.......... ..

Evidence is relevant which shows that the accused threat-
ened or assaulted a witness, endeavored to prevail on him
to abscond and to induce him to testify falsely, or concealed
his whereabouts. Blair v. State.........cvvviineeneennnn.

In a prosecution for statutory rape evidence may be received
to prove adulterous disposition of the parties. Blair v.
BEaLE o e e e e,

In a prosecution for rape, evidence is admissible to prove
that the accused concealed the prosecuting witness. - Blair
Do BlALE. .o e e
In a prosecution for rape, testimony of subsequent acts of
illicit intercourse, related in time to the offense charged, is
admissible as corroborative evidence. Woodruff ». State. ..
In a prosecution for rape, evidence that the accused prom-
ised to marry prosecutrix if any trouble arose is admis-
sible. Woodruff v. State....ccooiivn i,
Evidence in such case that the prosecutrix became pregnant
is admissible. Woodruff v. State..........................

Any attempt to suppress evidence, and prevent a trial by
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Criminal Law—Continued.

22

23.

24,

25.

26.

27.

28.

29.

30.
31,

32.

33.

35.

flight may be shown against defendant in a criminal case.
Woodruff V. Stale. ... eeriteineenenearesnnesnacsansssnns

In a prosecution for rape, an attempt by accused to have
an abortion committed upon the prosecutrix may be shown.
Woodruff v. Slate...... ..o eieiieieineerinesosnecaneonns

In a prosecution for rape, where the previous chastity of
the prosecutrix is in issue, it is not error to show that the
prosecutrix was ‘not aware that the accused was a married
man. Woodruff v. State......covuieiieiiiiiiiieinnnnnns .

In a prosecution for rape, where the previous chastity of
the prosecutrix is involved, evidence of the general reputa-
tion of the prosecutrix is not admissible to prove prior
unchastity. Woodruff v. State.............cviiiiviioa,

To prove the previous unchastity of a prosecutrix in a
charge of rape, evidence of the general reputation for un-
chastity of an associate is not admissible. Woodruff v.
State ...... et iaesaeear ettty eeee

The admission of evidence that a third party, with whom
the prosecutrix was alleged to have had illicit intercourse,
was out of the state, held not prejudicially erroneous. Wood-
F T TR 1 2 P

Identification of person accused of uttering a forged check

held sufficient. Mays v. State.......oiviiiiiiiiinninannes
Statement of third person that he was guilty of the crime
held hearsay. Mays v. State......cviiiieieniielennnnnnns

Written statement of third person, not sworn to, that he
committed the crime, not in the form of a deposition, is
not competent evidence. Mays v. State...........c..evunns
Proof of alibi. Mays v. State.....c.oovevie i iiiierennns,
A record of a stock-yards company of the receipt of stock,
copied from a book of original entries, is not competent
evidence for the purpose of tracing cattle, alleged to have
been stolen, to the possession of the accused. Donner v.
P L 777 2
Where evidence of abandonment is conflicting, the supreme
court will not pass on its sufficiency. Cuthbertson v. State..
Evidence held sufficient to sustain a conviction of obtain-

ing deed by false pretenses. Moline v. State......\.......
Instructions.

. Instructions in a trial for obtaining a deed by false pre-

tenses approved. Moline v. State.........coviiveinnieenns

In a criminal trial it is not error to instruct the jury that
the defendant is under no obligations to testify, and that
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Criminal Law—Continued.

36.

31.

38.

89.

40.

41,

42,

43.

44.

45,

46.

47.

48.

49.

fajlure to testify creates no presumption against him.
Lillie v. State......ooveveneernne. teetieeeserriesnsasesss 228
An instruction disparaging the evidence of the accused is
erroneous. Donner v. State................ eeeeenas cee.. 263
An instruction as to “reasonable doubt” criticised. Lil-
lie v. State.......... et sestattsenesirareaonns hereeesne.. 228
Mays v. State............. PP 0:2:3
That a clause of an instruction is incomplete is not ground
for a reversal, if the paragraph is clear. Blair v. State..... 501

In a prosecution for rape an instruction limiting evidence
of subsequent acts of illicit intercourse to corroborative pur-
poses, held proper. Woodruff v. State................. .o, 815
In a prosecution for rape an instruction limiting evidence
that accused endeavored to have an abortion committed
upon the prosecutrix to corroborative purposes, held proper.

Woodruff v. State............... I P . 1 11
Jury.,
In criminal trials the qualification of a juryman is one of
fact for the court. Lillie v. State........ eeeas tecasesenes 228
New Trial.
Equity will not grant a new trial in a criminal case on the
ground of newly discovered evidence. Hubbard v. State... 62
The district courts have no inherent or common law power

to grant new trials in criminal cases, on the ground of
newly discovered evidence, at a subsequent term. Hub-
Bard . StALE......uuieeuieiorsoncossessssnsnssncnansonss 62
The jurisdiction of the district courts to grant new trials
in criminal cases is derived from the statute. Hubbard
v. State.......... eeanaens e ereee et ee ettt e 62
Secs. 490-492 of the criminal code are the exclusive source
of power of the district courts to grant such new trials.
Hubbard 1. StaIe. .. ..oveivteeersesnsoraecinssssssansonsnns 62
Sec. 318 of the code has no application to the granting of
new trials in criminal cases.” Hubbard v. State........ .. 62
In capital cases a new trial should not be allowed on ac-
count of newly discovered evidence unless beneficial to the
the defendant. Lillie v. State......cooviieiinieniinennnens 228
Where in a criminal case a prejudicial instruction is given
without testimony to sustain it, a new trial will be granted.
Blair ©. SlL€. . ccoveatsrecssrseecncsscacnns ereeraaeeas . 368
Trial.
On the trial o1 one for abandonment of wife the prosecution
should not be permitted to prove improper conduct of the
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accused with other women before the desertion took place.
Cuthbertson v. State........... et ettt 727

50. It is within the sound discretion of the trial court to permit
a party to reopen his case and introduce further evidence.
Blair v. State......c.cvvvereiirenn e, ..., 501

51. An objection to the appearance of private counsel to assist
the county attorney should be made at a suitable time
and be supported by some showing that the county attorney
did not request or require assistance. Blair v. State...... 501

52. An objection to the appearance of private counsel made in
connection with the examination of a witness, and without
showing, held properly overruled. Bleir v. State.......... 501

53. When men might differ as to a reasonable doubt of defend-
ant’s guilt, it i3 a question for the jury. Lillie v. State.... 228

Yenue.

54, Prosecution for abandonment must be in the county where
the parties resided at the time of separation, and where
the wife resides when the neglect to maintain occurs. Cuth-
bertson v. State................ tenereiarens ceeereiena e 127

Verdict.

65. In a trial for robbery a verdict will not be set aside for

want of evidence, unless clearly wrong. Henry v. State.... 252
Witnesses.

56. It is not error for the court to request counsel to desist
from further cross-examination of a witness along im-
proper lines. Woodruff v. State........oevveeeuunnnnon.. . 815

67. A trial court has a large discretion in granting or refusing
permission to ask a witness leading questions. Woodruff
v, State...... Cheereetae e e e rereeeet e .. 815

68. The trial court may permit leading questions, on direct
examination, to a reluctant witness. Blair v. State....... 501

69. In a criminal action, when accused is a witness, he ig
subject to the rules governing the usual cross-examination.
Ferguson v. State........ccoviieinennnnn. ettt e, 350

60. The credibility of accused as a witness is to be tested by
the principles applicable to all witnesses. Ferguson v. State, 350

Damages. See COVENANTS, 2. INSTRUCTIONS, 1, 2.
1. Rule of damages for breach of contract stated. Brown .
COWIES v v ittt i e, e ee e aaean, 896
2. In an action against a city for personal injuries, $10,000
damages held excessive, and remittitur ordered. City of
South Omaha v. Sutliffe........... et e, 746
3. In an action on a saloon keeper’s bond for damages caused

by intoxication, a verdict of $2,000 held not excessive. Felsch
Vo Babbee.iiiiinniininnan. cevee ettt 736
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Deeds. See CovENANTS. CRIMINAL Law, 33.

Depositions.

By cross-examining a witness testifying by deposition, one
does not waive objections to his competency. If the evi-
dence in chief is excluded, the cross-examination should
also be. Bentley v. Estate of Bentley...... evean R, .

Descent and Distribution.
1. To constitute an advancement under sec. 37, ch. 23, Comp.
St., 1903, it is necessary that the ancestor express that it
be an advancement, or that he charge it in writing, or that
the child acknowledge it in writing as an advancement.
Lodge v, Fitch.......ccvvven et e ettt e e

2. A debt from an heir to an ancestor may be converted by
the ancestor into an advancement, but when such debt is
evidenced by note or bond this fact raises a strong pre-
sumption that the transaction was intended as a loan and
not an advancement. Lodge v. Fitch........... creerens ..

3. Evidence held insufficient to show a note executed by a
daughter to her father was intended as an advancement.
LoAdge U. FUlCh. . vuevreresnnereneroenneennnseness

Divorce.
In a divorce suit against a nonresident who appears in the
cause, the court has jurisdiction to grant a divorce to de-
fendant upon his cross-petition. Pine v. Pine............ .

Drains.
1. A county board, in fixing assessments to pay for the con-
struction of a drainage ditch, under art. I, ch. 89, Comp. St.,
1899, acts judicially., Dodge County v. Acom..........o....

2. From such judgment error lies to the district court, and
its findings have the same weight as the verdict of a jury.
Dodge COUNtY V. ACOM .t veeenrernnreienenoneannns eeean

3. The drainage of swamp lands is of general public utility,
for which the legislature may create local administrative
organizations. Neal v. Vansickle..............coovuun....

4. Assessments for local improvements are void if in excess
of the benefits conferred, or if levied without notice, Neal
v. Vansickle.......... e ee ittt e et

5. Where a ditch constructed jointly by two counties has
proved insufficient, the county board of one of the counties
has power to adopt a new system, of which the old ditch
shall form a part, and assess the cost of construction upon
the lands benefited. Morris v. Washington County.........

Ejectment.
1. In ejectment, title by adverse possession may be proved un-
der a general denial, and when such title is relied upon
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Ejectment—Concluded.
the defendant may have the jury instructed with reference
to the same if any competent evidence has been introduced
to support that issue. Link v. Campbell. ....ouueneunrenn.

2. In ejectment, where the defendant’s answer is a general
denial, it is mot error to instruct the jury that the plain-
tiff must recover upon the strength of his own title. Link
v. Campbell............... .

3. In an action to try title to land against one in possession
plaintiff must recover upon the strength of his.own title.
Williams v. Daughetee....... Cerereneaa Cieesann

Election of Remedies.
If, in making an election, one proceeds in ignorance of sub-
stantial facts, he may, when informed, adopt a different
remedy. Lamb V. ROONEY.......ouvoerurenennnnnn.

Elections. See INJUNCTION, 2.

Eminent Domain.

1. Under the provisions of sec. 21, art. I of the constitution,
the owner of property taken for a highway is entitled to
the fair market value of the land taken, and also such ad-
ditional damages as accrue to the remainder of the tract.
Scace v. Wayne County........... ettt

2. Where land is divided by a highway, the depreciation in
value, if any, of the entire tract, after deducting special
benefits, is a proper element of damage. Scace w.
Wayne County. .....ovoiunnieennnin i

3. The rights of the owner of land over which a section line
extends are the same, with reference to the assessment of
damages for the location of a highway thereon, as those of
the owners of other real estate. Scace v. Wayne County. ..

Equity. See CriMiNaL Law, 42. Esropper, 1. Mun~icipaL Cogr-
PORATIONS, 13. Ngw Triar, 5-10.

1. Where an adequate remedy exists at law, equity will not
assume jurisdiction. Brown v. Reed.....oovevevrnennnnnn.

2. Equity will enforce a trust with respect to property stolen
from the beneficial owner. Lamb v. Rooney..............

3. One who loses a right by failure to inquire when it is his
duty to inquire is not entitled to relief in equity on the

927
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162
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ground of mistake. Ferrell v. Bouck...... [ 1 £

Estoppel. See INTOXICATING LIQUORS, 5.

1. I'n a foreclosure sale where a tax lien is deducted from the
appraised value of the debtor’s interest, and the purchaser
takes advantage of the deduction, he cannot deny its valid-
ity in a suit to enjoin collection of the taxes. FEddy v. City
Of OMBRG. oo vn vt ittt it ttteritsantncseesnecnsnnnnns
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2. If the negligence of one induces an act whereby an innocent

man I8 injured, the culpable party must sustain the loss.
Humphrey Hardware Co. v. HErrick. ...ccvveeenceens cesees 8T8

3. A party is estopped to complain of a ruling made at his

request. Holmes v. S€AMAN. .. ceovteversessecsscacoassccns 300

Evidence. See BasTarpy, 3, 5. Bmrs Anp Notes, 2, 3, 5. Car-

RIERS, 8. CovENnanTs, 1. CrmMINAL Law, 3-33. DESCENT
AND DistriBUTION, 3. HaBEAas CorpuUs, 6. INJUNCTION, 4.
MASTER AND SERVANT. NEw Tgriar, 10. ParTNERSHIP, 2.
RatrroaDs, 4, 9. STATUTE OF FrAUDS, 3-6. TELEGRAPHS
AND TELEPHONES.

. Mortuary tables are admissible to show expectancy of life,

but are not binding on the jury. City of South Omaha
v. Sutliffe....... eeceesestetsettenararettattearnetoannonn 746

. A preponderance of evidence is all that is required to main-

tain an issue in a civil action. Link v. Oampbell........ 307

. Expert testimony must be based upon supposed facts of the

existence of which there is evidence before the court.
Qoken v. Dallugge......... heteecceersetatetritnenas oo 16

. Opinions of medical experts as to the cause or effect of a

physical injury are admissible. City of South Omaha v.
SUEIITE v ieeereanseruanesssacssnesocasussassscrassnsnans . 746

. Parol evidence cannot be received for the purpose of mod-

ifying or explaining an unambiguous written agreement.
AgNnew V. MONEGOMETY. . ovvoneiesrosseasssasansonassscnses 9

. In actions for personal iﬁjuries, every indirect injury need

not be alleged to lay the foundation for such proof on the
trial. City of South Omaha v. Sutliffe.....ccovevvnveenanns 746

. Evidence in a personal injury case held not sufficient to

bring the injury within the reason of the “humane doc-
trine” or ‘“last chance.” McLean v. Omaha & C. B. R.
& B. 00.ccvvvnienennes cesesrecenos eetsecsistiaaissananna 450

. Evidence in an action for personal injuries held -not suf-

ficient to sustain the judgment. Chicago, B. & Q. R. Co.
v, Roberts........... ceeteseseantacttareatoarenstanannanns 539

. Evidence in an action for personal injuries caused by a

10.

11

.

defective sidewalk, held sufficient to sustain the judgment.
City of Minden v. Vedene.....coevevereeiarceccanrsessass 657
Evidence in an action for personal injuries held not suf-
ficient to sustain the judgment. Fremont . Telephone Co.
v. Keeler....... teeecsceseeressnsssastensnacsssennss eseess 613
Evidence in an action on account held sufficient to sustain
the judgment. Horner v. Hughbanks.......... ceeecesses 467
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12. Evidence in a suit to cancel a mortgage held sufficient to
sustain the judgment. Faulkner v. Powell......cucouveen..

13. Evidence in an action on an insurance policy examined,
and keld that no waiver has been proved. Western Trav-
elers Accident Ass'n v. TOMSON......ccovuu... [ .

14. Evidence in an action of forcible detainer held sufficient
to sustain the judgment. Thull v. Allen.......... ceeenen

15. Evidence in an action to enforce a pledge, held to support
the judgment. Western Fly Guard Co. v. Hodges..........

16. Evidence in a proceeding to recover value of improvements
made by occupying claimant, held insufficient to sustain the
findings. Gombert v. Lyon......

Exceptions, Bill of.
The trial court has no authority to extend the time for pre-
paring and serving a bill of exceptions more than 80 days
from the adjournment of the term. Stock v. Luebben..... .

Executors and Administrators.

1. In proceedings for the sale of real estate to pay debis of a
deceased person, judgments of the district court will not be
disturbed unless mistakenly made, or there is an abuse of
discretion. In re Estate of Parker.......coeeeeeeeeennunann

2. Upon final settlement of an executor’s accounts he is entitled
to credit for the sum paid to satisfy a mortgage, where the
will and order of the county court authorized it. Patrick
v. Patrick.......... er e n i e sttt aeerane [ P

3. An application by an executor to sell real estate is a special
statutory proceeding. Bizby v. Jewell.............. Cieeen

Extradition. See HaBEas Corpus.

1. Sec. 364 of the criminal code does not authorize extradition
of a person charged with crime against the laws of another
state without proof that he is a fugitive from justice. Den-
NiSON V. ORFiStian........ooveeeeeuuunnnnn.. e,

2. The warrant need not state that the governor has found
that the accused is a fugitive from justice; the issuing of
the warrant raises that presumption. Dennison v. Ohristian,

False Pretenses. See CrIMINAL Law, 33, 34.
Forgery. See CriMINAL Law, 27-30.

Fraudulent Conveyances. See HOMESTEAD, 4.
Transactions between near relatives which tend to hinder
areditors should be carefully scrutinized. Penn v. Trompen,
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Habeas Corpus.
1.

The judgment of a district court in a proceeding in habeas
corpus will not be reviewed on appeal. In re Greaser......

. The writ of habeas corpus cannot operate as a proceeding

in error. Michaelson v. Beemer............. edersssesnnn

. Where a prisoner is held under a void commitment, but is

properiy informed against, on habeas corpus he should be
discharged on the illegal commitment, and remanded to
the court having jurisdiction of the information. Michael-
SON V. BEEMET. ..ot iveeeereissosssancsnanans Ceeseraneeens

In habeas corpus to obtain the discharge of one held under
warrant in extradition, the return mneed not contain affirm-
ative allegations of all the facts upon which the extradition
proceedings are based. Dennison v. Christian..... eesane

. In extradition, the governor must determine whether the

person demanded is charged with a crime, and whether he is
a fugitive from justice. Dennison v. Christian............

. In determining the sufficiency of evidence in habeas corpus,

the supreme court will not regard errors in admitting in-
competent evidence, if, upon the evidence conceded to be
competent, a correct conclusion be reached. Dennison v.
ORTISTIAN v ev v eiiavneenioeererennsensses et raerasanenn .

. The relator in habeas corpus should not be cross-examined

on matters not relating to his examination in chief. Den-
nison v. Christian........

Highways.
1. A township is not liable for injurfes caused by reason of

defects in highways. Wilson v. Ulysses Township........

2. One who accepts an allowance for damages caused by the

location of a public road is concluded thereby. Stocker
V. Nemah@ COUNLY...ccovvseraesssocsousscsnsssrssnne

Homestead.
1. Issues made upon allegations in intervener’s petition to

quiet title in a homestead held reviewable on appeal. Na-
tional Bank of Commerce v. Chamberlain.................

2. Homestead rights connot be devested by the act of the hus-

band alone, but subsist in the wife after she has been
abandoned by her husband. National Bank of Commerce
v. Chamberlain.........c.... Ceeeeaas

3. Both an intention to abandon and an actual abandonment

must concur to show an abandonment of the homestead.
National Bank of Commerce v. Chamberlain
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Homestead—COoncluded.
4. A homestead is not a 8subject of fraudulent alienation.

National Bank of Commerce v. Chamberlain. ...

5. A homestead cannot be disposed of at administrator’s sale.

Bizby v. Jewell....ceneeiiiiiiinnnnnsss

tesecerornesnranss

Homicide. See CRIMINAL Law, 4-12.
1. An instruction purporting to state the offense of murder

which omits material elements of the offense charged in
the indictment is erroneous. Hans ». State

. In a trial for murder, an instruction which limits the right

of self-defense to one in the lawful pursuit of his business
is erroneous. Hans v. State.....coeeuun... teressesrasaane

Husband and Wife. See CrimiNaL Law, 32, 49, 54.
1. The common law disability of husband and wife to sue

each other is removed by statute. Trayer v. Setzer.......

. The common law rule that a husband, because of the mar-

riage relation, is liable jointly with his wife for torts com-
mitted by her in his presence does not exist in this state.
Goken v. Dallugge........ temeseretesenensisireacntanereas

. In an action on account against a married woman, plaintiff

must prove, in order to recover, that the transaction was
had with reference to her separate property. Bentley v.
Bstate of Bentley.......... it eeiee it et

Indictment and Information.
1.

In charging the commission of an offense in an information,
it is not necessary that the exact words of the statute be
used. Smith ¥, Stale. ... cvvvieevirivriiincrannsss

. If words in an information mean the same as those found

in the statute denouncing the offense, the information will
be upheld. Smith v. State..... esersentraanas etseeranes .

. Allegations of an information %eld sufficient to charge an

b

assault with intent to commit a robbery, and to support
a judgment of conviction. Smith v. State.................
'i‘he language of ch. 104, laws 1899, includes instruments
conveying the title to real estate. Moline v. State....... .

. An information for wife desertion under sec. 212¢ of the

ecriminal code must set out both an abandonment and ‘neg-
lect to maintain without good cause. Cuthbertson v. State..

. Information under sec. 125 of the criminal code held not

duplex. Moline v. Stale....covveneniiiii i

. Where an information contains two or more counts charg-

ing separate offenses of the same nature, the trial court
may require an election at any time before the defense
is interposed. Blair v, State,,..r.coeevvecicnns e raaaes
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Indictment and Information—Concluded.

8.

Where an information contained three counts, each charg-
ing statutory rape, but on different dates, the first count
being insufficient in law, held that a motion to quash the
second and third was properly overruled. Blair v. State...

Infants. See RAmLroADS, 1

Injunction. See Equiry, 1. MunicipAL CorPoraTioNs, 8. Tax-

1.

2.

ATION, 16. TRIAL.
An injunction by a court without jurisdiction is void.
State v. Carlson......ccovevavens heeserarsiteer i eannas ..
The duty of an election board to canvass votes is a statu-
tory duty which cannot be enjoined. State v. Carlson......

. A taxpayer of a city cannot enjoin a franchise to a tele-

phone company, unless the grant constitutes such a squan-
dering of money or property of the city that taxation will
be increased thereby. Clark v. Interstate Independent Tel-
ephone CO......... cebes e [P Cetseetererananes

. Bvidence in a suit to enjoin a trespass held to sustain

judgment of dismissal. Kelley v. Boyer..... eeeaes eeienn

Instructions. See CrIMINAL LAw, 34-40. HoMICIDE. REPLEVIN, 2.

STrREET RAILWAYS, 1.

. In an action for personal injuries, held not error to omit

from the instructions reference to the social standing of

‘plaintiff’'s mother. City of South Omahe v. Sutliffe....... .
. Instructions held to not permit a recovery for loss of earn-

ings during plaintiff’s minority. City of South Omaha v.
Sutliffe ...ooveviennerenconns [ Cerecresaaane [

. The use in an instruction of the phrase “a fair preponder-

ance of the evidence” criticised, but held not to be preju-
dicially erroneous. Link v. Campdbell........ccoevnuenens

. An instruction which submits an issue supported by insuf-

ficient evidence is erroneous. Link v. Campbell...........
Instructions that require plaintiff to prove substantive
facts mot necessary to a recovery are erroneous. Parking
». Missouri P. R. Co..... eciceranenaaan Ceteteasesaraacans
Pleadings and evidence in an action to recover the value
of horses examined, and held that instruction complained
of was not erroneous. Smith v. Corrigan............... .o

Insurance. See TAXATION.

1.

2.

One who will suffer loss by the destruction of property has
an insurable interest in it. Farmers & Merchants Ins.
Co. v. Mickel...... Ceieeteseresenone Cetereseesenann
When an insurance company issues its policy and accepts
the premium, without an application and without inquiry
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Insurance—Concluded.

10.

as to title to the property, and the insured has an insurable
interest therein, the company is liable. Farmers & Mer-
chants Ins. Co. v. Mickel.....ooeieniiireieonansnnss eeesen

Beneficial Associations.

. In an action upon a municipal benefit certificate, where the

defense is suicide, the burden is upon the defendant to
establish such fact. Hardinger v. Modern Brotherhood of
ATETICA v v vnveraeeeretesseseonsssasensaneceens .....860,

. The question of the proximate cause of death of insured is

ordinarily for the jury. Hardinger v. Modern Brotherhood
Of AMETiCO. . oovir e v rereeessetteteaesrsaroiiiasnannnns

. When circumstantial evidence is relied on to establish sui-

cide, the defense fails unless the circumstances fairly ex-
clude every other hypothesis of death. Hardinger v. Mod-
ern Brotherhood Of AMeriCh......c.oiivieenininosieanenns

. The presumption that a sane person will not destroy his

own life is a rebuttable one. Hardinger v. Modern Broth-
erho0d Of AMETICE. .o uvreneennineeieeeaaeaianeeanananss

. Proof of facts which exclude all reasonable probability of

death by murder or accident establishes prima facie the de-
fense of suicide. Hardinger v. Modern Brotherhood of
AMETICH oo vv et eaeeanerasonotoneeassarenseasiosenssnanss

. In an action on an insurance policy, where the defense of

suicide is clearly established, it is the duty of the trial
court to direct a verdict for defendant. Hardinger v. Mod-
ern Brotherhood Oof AmeriC@........coovviiiiiiniianaa,

. If an insurance company has actual knowledge of a loss,

formal notice is dispensed with. Western Travelers Acci-
dent ASSN V. TOMSOM. oo v vviieeneronessersostnoosassnnans

In an action on an accident insurance policy, a denial of lia-
bility for the reason that no accident occurred, made after
the time for giving notice of the accident, held not a waiver
of a provision that no claim shall be valid unless written
notice of the accident be given within 15 days. Western
Travelers Accident Ass'n v. TOMSON.cove e, e

Intoxicating Liquors.

1.

3.

A final order by a district court in a liquor license case
cannot be reviewed upon appeal. Halverstadt v. Berger. ..

. Under sec. 1, ch. 50, Comp. St., 1903. a licensing board, on

an application to grant a liquor license, must pass upon the
character and standing of the applicant, and the board can-
not delegate these functions. In re Krug..................

The board of fire and police commissioners of a city of the
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Intoxicating Liquors—Concluded.
metropolitan class is without authority to grant a liquor
license toone who has no interest in the license. In re Krug,

4. An applicant for a liquor license must be a person able,
willing and competent to carry out the trust. In re Krug..

5. The holder of a liquor license is not estopped to deny hav-
ing purchased liquors sold to persons doing business under
it in his name. Moise & Co. v. Krug....... e [P

Irrigation. See WATERSs.

Judgment. See WATERS, 2.
1. A decree directing a party to pay a specific fund into court
for distribution, held mot to be a lien upon the real estate
of such party unless the decree so provides. Campbell v.
Noyes, Norman € C0...cueeureeenennerernneseneeernnnenes
Campbell v. Tracy....o.vvevniinenn. ettt et

2. In a creditor’s suit the decree canceled a mortgage and
ordered a bank to pay a fund into court. Held, That the
decree did not constitute a lien on the real estate of the
bank. Coempbell v. Noyes, Norman & Co........ eeeeaeaa
Campbell v. Tracy......ccoeuueeeeeeirnnnnans Ceeereren e

3. A right, question or fact in issue and determined by a court
cannot be relitigated between the same parties, though the
second suit is for a different cause of action. Chicago, B.
€ Q. R. Co. V. CaSS COUNLY e vt e e it i ieieinnennennesansnen

4. A claim for taxes under the assessment for one year is not
the same cause of action as a c¢laim for taxes on the same
property under an assessment for a prior year. Chicago, B.
& Q. R. Co. v. Cass County......... o eeeata ettt

5. If the liability of property to taxation depends on a fact
determined in one action, it cannot be controverted by the
same parties in a subsequent litigation. Chicago, B. & Q.
R. 00. V. CaS8 COUNLY . v e vttt iiiiereennnennreenesensonnss

6. Whether a railroad bridge over the Missouri river is “a
part of the continuous line of road” within the meaning of
secs. 39 and 40, ch. 77, Comp. St., 1901, is a question of law,
and an adjudication of the question will not operate as an
estoppel. Chicago, B. & @. R. Co. v. Cass County..........

7. The overruling of a motion for leave to file a petition of
intervention is ‘not res judicata of the matters contained in
the petition. Hamilton Nat. Bank v. American L. & T. Co..

8. The same rule applies to the summary overruling of objec-
tions to the discharge of a receiver. Hamilton Nat. Bank
v, American L. & T. CO..vvrirriniiiiieiiiinnnnrnnnnnns

9. A judgment in a suit will not be a bar to a subsequent
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Judgment—~Concluded.

10.

11.

12.

13.

14.

16.

16.

17.

18.

suit unless the same issue is presented and the parties are
the same. Hagmilton Nat. Bank v. American L. & T. Co....

The holding of the federal court that a corporation was
not a banking institution, held not res judicata of the con-
stitutional lability of the stockholders. Hamilton Naf.
Bank v. American L. & T. Co..... ceeenenias eesense PP

A judgment against a plaintiff in an actien for damages for
locating a road is res judicata of the facts alleged in a
subsequent suit in equity based on the same facts. Stocker
V. NemaRa COURTY . o .ot vt in it iireinriiioisiatansssannes

One is not concluded by a judgment or decree in a suit to
which he was not a party at the time when it was ren-
dered. Agnew v. MONRLGOMETY. .« v v ennrennn eesesenas .
To constitute an estoppel, the issues in the prior suit must
include the matters at issue in the suit where the estoppel
is pleaded. Agnew v. MORtGoOmery....v.oeeeeriveeceans .
Judgment conforming to ‘“the law of the case” as estab-
lished on a former hearing sustained. Farrell v. Bouck....
A judgment is not a lien upon an equitable interest in real
estate. FlUnt v. CRAIOUDKG. o« oot v it iiiieiiiennonsens
The provisions of secs. 10 and 16 of the code, known as
the statute of limitations, do not apply to actions upon
domestic judgments. Snell v. Rue.......ccovvuvnann P
An order of the district court that a claim against an es-
tate is equitable and not triable as a law action, keld inter-
locutory. Huffman v. RROAES. . .ccovviiiiiiiininiianns
An interlocutory order may be vacated at a subsequent
term, without compliance with the provisions of section
602 et sequitur of the code. Huffman v. Rhodes...... teeses

Jurisdiction. See Courts, 2, 3. DIVORCE.
The judge of a district court has no jurisdiction to try one

Jury.
1.

charged with a felony without a jury. Michaelson v.
Beemer .......... W erecse et astesaseuiosassanans

See CrIiMINAL Law, 41.
A court has a large discretion in sustaining challenges for
cause of jurors. Felsch v. Babb............... eeesaaasen

. That a bailiff who summoned a talesman as a juror testified

as a witness for the successful party is not assignable for
error. Felsch v. Babb....ccvivevieeniiinnnn

Justice of the Peace.

1.

A justice of the peace has no jurisdiction of an action for
damages for a breach of a covenant for quiet enjoyment,
where such breach consists of an eviction by one having
a paramount title. Holmes v, Seaman..........cvvvvvenee
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57

761

736

786
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Justice of the Peace—Concluded.
2. A justice of the peace has jurisdiction of an action for
damages for breach of covenant in a deed, when the dam-

ages do not exceed his jurisdiction and the title to land is

not involved. Holmes v. Seaman......c.o...... ..

8. An offer to confess judgment in a suit before a justice of
the peace meed not be included in the transcript. State
Vo BUSWOTIR . oot evtieeienerneensssnennaans [N evenen

Larceny. See CRIMINAL Law, 31.
Limitation of Actions. See JUDGMENT, 16. WATERs, 4.

Lis Pendens.
1. One who, with notice, purchases real estate from a de-
fendant in an action to recover dower, while the case is
pending on appeal, takes title subject to the claim of
dower. Martin v. AbDOLE. ..o vveeiieninennn. .

2. In such a case, where no supersedeas bond is provided for
or filed, the rule is the same. Martin v. Abbott...........

Mandamus. See CARpIERS, 6-8. CosTS. MuUNICIPAL CORPORATIONS,
12.

1. It is in the discretion of the supreme court to issue or

refuse a writ of mandamus. State v. Moores.......... ..

2. A peremptory writ of mandamus will not be issued, except
with a view to enforce its mandates. State v. Moores......

3. It is no defense to an application for a mandamus that
action has been enjoined, if the court which issued the in-
junction was without jurisdiction. State v. Carison.......

4. Mandamus will lie to compel a county treasurer to comply
with the provisions of sec. 18, art. III, ch. 18, Comp. St.,
relating to deposits of county funds. State v. Cronin..636,

5. Where a bridge over a stream divides two counties, it is the
duty of either county, when notified by the other to join
in repairs of the bridge, to either comply with the notice
or refuse to do so, which duty may be enforced by man-
damus. Iske v. State.......coccveunnnn Ceecasissnaannan ..

6. Where an ex parte order extending the time for presenting
- a bill of exceptions is fraudulently obtained, a district
judge will not be compelled by mandamus to allow the bill.
State V. SOrnbOTger..ccecaversssceatsseeeueoeroiesnnnnnans

Married Women. See HUSBAND AND WIFE.

Master and Servant,
1. Evidence in an action for personal injuries caused by de-
fective appliances, held to support the verdict, Fremont
Brewing 0. ¥. SCAUIZ. v oviitieeetacasenennesnnas
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Master and Servant—Concluded.

2.

It is only when the evidence is insufficient that the court
is justified in instructing that negligence did not exist.
Fremont Brewing Co. v. Schulz........... Ceeeiraaaen

Mortgages. See ATTACHMENT.

1.

a9

.

Where a cross-petition to foreclose a mortgage alleges that
one of the defendants assumed the mortgage debt and mno
answer is filed, a finding that the allegations of the cross-
petition are true concludes said defendant. Smith v. Allen..

. A general prayer for equitaf)le relief in a foreclosure peti-

tion, followed by motion and notice for a deficiency judg-
ment, confer jurisdiction. Smith v. Allen................
Where a foreclosure suit was dismissed on motion, on the
ground of a prior adjudication between third parties, held
error. GHIIman V. TOPINKG. . cvvee i iieeernttensitonssnnes

Municipal Corporations. See Boxps, 3. EvibENce, 9. NeoLr-

1.

GENCE. Taxation, 20, 22, 23.
Where the surface of a paved street is decayed and it is
proposed to replace it on the same concrete base, it consti-
tutes a ‘“repaving” and not a ‘“repairing” under the met-

ropolitan charter. McCaffrey v. City of Omaha............ :
. Repaving of streets can be done only upon a petition of

the abutting property owners. McCaffrey v. City of Omaha,

. Under a city charter requiring 30 days’ notice to property

owners to designate the material to be used in repaving,
the notice is jurisdictional. Eddy v. City of Omaha.......

. Under the metropolitan city charter property owners have

30 days in which to designate by petition the material to
be used in repaving. If such petition is filed, the mayor
and council will not lose jurisdiction by acting on such
petition before the 30 days have expired, if no other petition
is filed. Eddy v. City of Omaha........ccoveveeivveannn.

. Where a city charter requires notice to designate material

for paving and the city relies upon a waiver of the failure
to give notice, it must plead it. Eddy v. City of Omaha....

. Where a statute requires six days’ notice of the meeting

of a city council as a board of equalization, notice must be
given during the six days immediately prior to the date
of the meeting. Shannon v. City of Omaha...............

. That the city attorney is the owner of lots which the city

seeks to charge with a special assessment does not charge
him with notice of the action of officers of the city with
reference to such lots. Shannon v. City of Omaha.........

. After an improvement is made and the cost of paving in-

tersections is paid for, special assessments cannot be en-

937
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10.

11.

12.

13.

14.

15.

16.

joined because a fund for the intersections was not avail-
able at the time the improvement was ordered. Eddy v.
ity of OMANRA. .. oottt et e et

. A partial estimate by the city engineer of Omaha on a

paving contract, made to the board of public works and the
city council, is a claim against the city under sec. 33 of
the charter. Lobeck v. State........... s e,
A taxpayer may appeal from the order of the city council
approving and allowing such a claim to the district court.
Lobeck 0. State. . ....ueiiieuiinneeneeinee s,

The appeal suspends the order of the council, and during
its pendency the comptroller is not required to deliver
the warrant for the payment of the estimate to the claim-
ant., Lobeck v. State......... tetetesensettasiererenanoeans
During the pendency of such appeal, mandamus will not
lie to compel the delivery of the warrant. Lobeck v. State..
Where a purchaser of lands subject to an apparent lien for
special assessments procures title by a conveyande which
recites that they are subject to the lien, which the pur-
chaser assumes, he cannot sue in equity to set aside the
tax as invalid. Eddy v. City of Omaha. .....couuueueennn..

Under subdiv. 63, sec. 68, ch. 15, laws of 1889, which allows
special taxes to be paid before delinquency under protest,
a person must pay the taxes before the whole amount is
delinquent, before he is entitled to recover. City of South
Omaha v. McGavock........... e teererecettteteanananan .e
A judgment in a proceeding under sec. 101, art. I, ch. 14,
Comp. St., 1903, to detach territory from a municipality,
will not be reversed in the absence of a showing of mistake
of fact or law. Michaelson v. Village of Tilden..... heen

In an action for personal injuries, evidence as to the dis-
tance of the surface of a sidewalk from the ground and
the slope of the ground, held to be within the issues. City
of Omaha v. Houlihan......... ettt [

Negligence. See EsToPPEL, 2. RaArLroADS. TRIAL, 1.

1.

‘Whether a liability arising from a breach of an ordinance
accrues for the benefit of an individual or the public de-
pends on the nature of the duty enjoined. Frontier Steam
Laundry Co. v. CORNOMY ... vuvreenenrneannnnnnn.. e

. An ordinance which requires fireproof shutters on brick

buildings within cities is for the benefit of the public.
Frontier Sieam Laundry Co. v. Connolly............

. Where property held by a bailee is destroyed by fire which

spread from another building through windows unprotected
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Negligence—Concluded.
by fireproof shutters, in violation of an ordinance, he is
not liable. F:rontier Steam Laundry Co. v. Connolly....... 767

4. Where the proximate cause of an injury depends upon facts
from which different inferences may be drawn, it is a ques-
tion for the jury. Lincoln Traction Co. v. Heller.......... 127

- 5. The violation of statutory or municipal regulations will
sustain a private action for negligence, if the other ele-
ments of actionable negligence concur. Lincoln Traction
Co. v. Heller......... eesesennanens N 127

6. Negligence, contributory negligence and the proximate
cause of an injury are questions for the jury, when the
evidence is conflicting. City of Omaha v. Houlihan........ 326

New Trial. See CBIMINAL Law, 42-48.
1. The matter of granting new trials is one of sound legal -
discretion. Kleutsch v. Security Mutual Life Ins. Co...... Tb

2. Where a second trial results as the first, error cannot be
predicated on an order granting a new trial. Kleutsch v.
Security Mutual Life Ins. CO.....cvvevnnenniiniaannans ... 75

3. A new trial for newly discovered evidence will not be
granted where it is hearsay and incompetent. McNeal ».
Hunter ........ e et e ereneser et eaiae e oan ittt enaan 679

4, One seeking a new trial for newly discovered evidence
must show diligence. McNeal v. Hunter..........cocevunn 579

5. In a suit in equity to obtain a new trial of an action at
law, it must appear that there was a genuine controversy,
a determination adverse to the party complaining, that he
was by fraud or accident deprived of his right to be heard,
and that he was without fault. Zweibel v. Caldwell...... 53

6. It must appear that an issue was presented by the plead-
ings and evidence. Zweibel v. Caldwell.............. vees. B3

6a. If the facts set out show the rulings complained of, it is
not necessary to allege error in the trial at law. Zweibel
v. Caldwell....... ereresaesaasesae et 53

7. If the petition is defective and evidence is given showing
the ruling complained of, the party offering such evidence
cannot object to such defect. Zweibel v. Caldwell......... 63

8. Where a party has, without fault, failed to obtain a trans-
cript for a review on error in this court, a new trial will
be granted. Zweibel v. Caldwell................ Ceeeeaeean 47

9. It is not necessary to such right that error in the judgment
sought to be reviewed should be alleged or proved. Zwei-
Del V. CAlAWEll. «vvvvrvereoteoenrerioseneaniassoseneronaes 47



940 INDEX.

New Trial—Ooncluded.
10. Evidence held to sustain a trial court’s finding that the fail-
ure to obtain a transcript was without fault on appellant’s
part. Zweibel v. Caldwell......

Notice. See ArracHMENT, 1. INsUraANcE, 9. MunicrpaL Corro-
RATIONS, 3-7. TAXATION, 8, 28, 31.

Under sec. 403 of the code proof of publication of notice of

sitting of board of equalization must be made within six

months, Lonergan v. City of South Omaha......oev0veeee

Nuisance.
‘Where a city of the metropolitan class seeks to abate a nui-
sance consisting of staghant water upon vacant lots, the
statute requiring notice to the owner, no jurisdiction is
acquired until sueh notice is given. Shannon v. City of
OMABRA vvvvenenecnsossessnsnsensnsosssasaas

Officers. See BonNbDs, 2.

Partnership.
1. Contribution for payment of partnership debts canmot be
enforced until final settlement of the partnership affairs.
Foss v. Dawes............. e seersies s eana et

2. Evidence held insufficient to show a final settlement of part.
nership affairs. Foss 0. DQWES. . .cvvriviiiirnneneneennnn

3. An agreement between two persons to engage in a business
venture, which provides that one of them is to receive one-
third of the net profits as compensation for his services,
does not create a partnership. Agnew v. Montgomery......

Pleading and Practice. See CarriErs, 1, 2, 5. EvipEncg, 6. IN-
SURANCE, 10.

1. A defendant may set forth in his answer several grounds

of defense provided they are ‘not repugnant. Western

Travelers Accident Ass'n v. Tomson

2. Where an answer pleads a failure to give notice, and a
reply pleads a waiver and avoidance, the allegation that no
notice was given is admitted. Western Travelers Accident
Ass'n v. Tomson............ et eee et ie e et et

3. Where the pleadings admit that no notice was given and
rely upon a waiver or estoppel, the only question is whether

* there was a waiver. Western Travelers Accident Ass'n v.
TOMSOM o vve v eeseeenenenssnoesssnenssoesensonsasenennnsnnes

4. A defense based upon the conditions of a policy of insur-
ance is ‘inconsistent with a defense which asserts that no
policy was in force at the time of the loss. Western Trav-
elers Accident Ass'nm v. TOMSON. ... ovenniininennnnnnnn..

6. A plaintiff may, subject to attack by motfon or demurrer,
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Pleading and Practice—Concluded.

10.

11.

12.

13.

14.

15.

plead matter in avoidance of an anticipated defense, and
may supplement the same in his reply by allegations not
inconsistent therewith. Western Travelers Accident Ass'n
Ve TOMSOM . o oottt ieensererstonsaetsonessensnasanana

. Pleadings after verdict and judgment will be liberally con-

strued. Western Travelers Accident Ass'n v. Tomson.....

. If an insurance company denies loss, it does not thereby

waive proof of notice of the same, Western Travelers Ac-
cident Ass'n v. Tomson...... e e seassesetact et s anen

. When a defendant in replevin alleges title, he waives the

defense of want of possession at the beginning of the action.
McQ@inley v. Wirthele....ovoevuienn

. In an action based on a breach of a contract of sale, a

defendant cannot rely as a defense upon conditions in a
written contract not pleaded. Westinghouse Co. v. Meizel. .

Defense of mew matter must be pleaded. Westinghouse
Co. v. Meizel.......cccouov.... ..

A general allegation of negligence is good against a demur-
rer. Chicago, R. I. & P. R. Co. v. O’'Donnell..............

An amended petition which restates the gravamen of the
complaint is not a departure, although the petition sounded
in tort and the amendment avers a contract liability only.
Shoemaker v. Commercial Union Assurance Co

Amended petition in action for personal injuries, held not
to state a new cause of action. Chicago, R. I. & P. R.
CO. D. O’DONNEIL. ..ttt ettt tnnsensneasanann,s

Amended petition in foreclosure, held to state a cause of
action. Colby v. Forxworthy...ceeev...

The practice of amending pleadings by interlineation or
erasure is not favored. Western Travelers Accident Ass'n
v. Tomson.......... [

R N I

Pledges.
A pledge of negotiable paper to secure the payment of the

purchase price of chattels vests in the vendor a lien upon
it, which he may enforce in equity. Western Fly Guard
Co. v. Hodges........... cererreanas

Principal and Surety.

1.

A defendant found to be a surety paid the judgment. Held,
That he was entitled to collect the same by execution
against his principal. Nelson v. Webster

. In an action against a principal and surety, a finding under

sec. 511 of the code that the parties are principal and surety
need not be relitigated in an action to subrogate the surety
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Principal and Surety—Concluded.
to the rights of the creditor against the principal. Nelson
v. Webster....... eseeees

3. Sureties upon an official bond are liable for a statutory
penalty incurred by their principal by taking illegal fees.
Eccles v. United States F. & G. C0.c.vvuvuunn.

Promissory Notes. See BimuLs aNp NorEs,

Quieting Title.

1. Where an occupying claimant makes lasting improvements,
the measure of his recovery is the value of such improve-
ments. Gombert v. Lyon.......... ettersi ettt arieraeaa

2. In an action quia timet pleadings and evidence held to sup-
port the judgment. O’Neal v. Bellevue Improvement Co...

Quo Warranto.
The remedy to set aside a franchise fraudulently granted is
by quo warranto at the suit of the state. Clark v. Inter-
state Independent TelePRoNe C0...oveeerneeseeennnsnnneas

Railroads.

1. No arbitrary rule exists to fix the age at which a child
is capable of understanding dangers to be encountered upon
railroad tracks. Ordinarily, such question is one of fact
for the jury. Ohicago, B. & Q. R. Co. v. Russell...... eene

2. In an action against a railroad company for injuries it is
proper to show a custom of the company. Chicago, B. & Q.
R. Co. v. Russell......... Ceeteiaaa Ceeeiesnesennarnans ..

3. Whether a railroad company was negligent in backing its
train without special warning is a question for the jury.
Chicago, B. & Q. R. Co. v. Russell.......... Ceeeen Cheeesaa

4. Evidence in an action for injury at a crossing, held to sus-
tain the verdict. Chicago, B. & Q. R. Co. v. Russell........

5. Where a railroad company has established a station outgide
the limits of a city or village, it is not bound, under sec. 1,
art. I, ch. 72, Comp. St., 1903, to fence its road at that point.
Chicago, B. & Q. R. Co. v. Sevcek..... et e e

6. Failure to fence at stations is excusable only to an extent
sufficient to afford the public and the railroad company
necessary facilities. Chicago, B. & @. R. Co. v. Sevcek......

7. It is the locality where animals pass onto the right of way
that determines the liability of a railroad company for
failure to fence. Chicago, B. & Q. R. Co. v. Sevcek........

8. The intent of sec. 1, art. I, ch. 72, Comp. St., 1902, is to
require railroad companies to fence their tracks ex :;t at
stations and in cities and villages. Chricago, B. & Q. R.
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Railroads—Concluded.
9. Evidence in action to recover damages resulting from fire
set by sparks from a locomotive, held not sufficient to sup-
port the verdict. Union P. R. Co. v. Fickenscher....cveee..

Rape. See CrMINAL Law, 13-26, 39, 40.

Replevin.
1. Action of the trial court in making up Issues in replevin,
held not prejudicial. Penn v. Trompen........... ceeeens .o

2. Instructions in replevin action approved. Penn v. Trom-

PER ceerverennstnnacnas “rseserasceerrarseanann ceevsrronse

Resg Judicata. See JupgMmENT, 3, 5-13.
Review. See APPEAL AND ERROR.
Roads. See HIGHWAYS.

Sales,

1. That a contract for the sale of hay provides that it is to
be paid for before taken from the farm does not prevent
the title passing; it merely gives a lien for the purchase
money, which may be waived. Allen v. Rushfort.........

2. Under the pleadings and evidence, held, that the seller
waived her lien; that an action for the contract price was
properly brought, and that the case should have been sub-
mitted to the jury. Allen v. Rushfort........c.ce.. P

3. Under ‘the facts, held, that there was a waiver of the pro-
visions of a written contract, that retention of machinery
after a four-days’ trial constituted an acceptance. Westing-
house Co. v. Meizel.....ocuuuus heaereiea et enee

Schools and 8chool Districts.
A board of education may authorize its president to sign a
petition for paving. Eddy v. City of Omaha.......ccvvnuss

Sheriffs and Constables.
One cannot recover damages from a sheriff for negligence in
the levy of a writ if he has contributed to the result by
his own negligence. Parrott v. McDonald..........cvvnee

Specific Performance,.
1. A provision in a decree of specific performance that plaintift
shall secure deferred payments is not prejudicial to de-
fendant. Ruzicka ¥. HODOVY. .. veeeetriieenranecccancnsass

9. Provisions in a decree for specific performance as to in-
terest on deferred payments, held sufficient. Ruzicka v.
HOLOVY vvvenevennonsnnne tetevenanesaen Ceresererrencanann
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A creditor of the state Is not excused from presenting his
claim to the auditor of public accounts for settlement and
allowance within two years after its accrual by the fact
that the legislature has not made an appropriation for its
payment. Lincoln 8. D. & T. C0. v. WeStON..veeeeerernass

ute of Frauds.

1. It is mot necessary that a memorandum sufficient to evi-
dence a sale of real estate, should be contained in a single
letter. Collyer v. Davis............ [ eeenensianan

2. An undelivered deed submitted to the grantee may be con-
sidered in aid of an imperfect description in another

written memorandum. Collyer v. Davis..... tesseesennan .o
3. Evidence held to show a sufficient memorandum of contract
of sale of land. Collyer v. Davis................ eraeaas .

4. A memorandum of a contract of sale of land is not void
for uncertainty in the description, if it can be made cer-
tain by parol evidence. Ruzicka v. Hotovy................

5. In such memorandum, if the time for executing the deed,
paying the consideration and giving securities are not stated
these matters may be shown by parol evidence. Ruzicka

6. A written offer to lease, signed by the lessee and accepted
by the lessor, is competent evidence of a valid contract.
Butterfield v. Commercial Cattle CO..c..vvveevernonnananns

Statutes.

1. An enrolled bill found in the office of the secretary of state,
signed by the officers of the legislature and approved by the
governor, is prima facie evidence of its enactment. Col-
burn v. McDonald......coeovvieee. Ceeeranenes

2. Legislative journals may be looked into for the purpose of
ascertaining whether a law was properly enacted. COol
burn v. McDonal@....cooeeevennnns et res e,

3. The silence of the legislative journals is not conclusive evi-
dence of the nonexistence of a fact which ought to be re-
corded therein regarding the enactment of a law. Colburn
v. McDonald.....oovvennn. e Ceeeeenrit e

4. In order to overthrow such enrolled bill, it must be made
to affirmatively appear by the legislative journals that it
did not pass. Colburn v. McDonald.....ccecvivineceenenas.

Street Railways.

1. In an action against a street railway company, an instruc-
tion that the burden is upon the company to prove that it
was not guilty of negligence, held erroneous. Lincoln
Traction C0. V. HEller..cveue vt iiieninrecsansonennnns
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Street Railways—Ooncluded.

2.

3.

Street railway companies are common carriers. They are
required to exercise the utmost care, and are liable for the
slightest negligence. Lincoln Traction Co. v. Heller.......
The law presumes that one injured while being transported
by a common carrier was injured in consequence of the la.-
ter’s negligence. Lincoln Traction Co. v. Heller..........

Taxation. See ConsTITUTIONAL Law, 7, 11. Courrs, 2. DrAINS.

10.

EstorpeL,” 1. JUDGMENT, 3-6. MuUNICIPAL. CORPORATIONS,
14, NOTICE.

. The state board, in the equalization of property between

counties under sec. 130, art. I, ch. 77, Comp. St., 1903, may
act upon the abstracts of assessments and the knowledge of
its own membership as to values. Hacker v. HOWE....svue
The trial court found that the state board acted in good
faith and without fraud in equalizing assessments. Held,
That these questions are eliminated on appeal. Hacker v.
HOWE v.vvvneriioesianenersveannes erecsesaeserensannanes
The values found by county assessor are not conclusive.
The assessments as finally made are the values found by
the assessors, as corrected and equalized by the county and
state boards of equalization. Hacker v. HOWe....ccoavenss

. An assessment is not final until acted upon by the county

and state boards of equalization, and certified to the county
clerks and extended upon the tax rolls. Hacker v. Howe..

. An assessment is an official listing of persons and property,

with an estimate of the value of the property of each for
purposes of taxation. Hacker v. HOWE....cccvvieerrennns

. The state board, in the equalization of assessments between

counties, acts quasi judicially, and its action is not subject
to collateral attack except for fraud or the exercise of
power not conferred upon it by law. Hacker v. Howe.....

. The action of the state board, in the equalization of as-

sessments between counties, in ordering a per centum of
increase in the aggregate valuation of some of the counties,
cannot be impeached in the absence of fraud, bad faith or
usurpation of power. Hacker v. Howe...... Ceeeteiraeaae

. No notice is required, other than that given by statute, of

the time and place of meeting or of action taken by the
state board of equalization. Hacker v. Howe......... e

. The statute providing for the equalization of assessments

of property is not invalid because no- provision is made
for an appeal to the courts. Hacker v. Howe......... eaees
When an increase in values results incidentally in the
equalization of assessments such increase is within the
power to equalize. Heacker v. HOWE. ..cvvvsrrisreceraonnnn
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11,

13.

14.

15.

16.

17.

18.

19.

20.

21,

The state board of equalization cannot deal with individual
assessments, but only with a county as a whole. Hacker
v. Howe.........

. Individual assessments must be corrected and equalized by

county boards of equalization. Hacker v. Howe...........

That an individual taxpayer has returned for assessment
money at its full value will not prevent the state board
from raising the aggregate value of all property in the
county. Provisions of this character are constitutional.
Hacker ©. HOWE. ....cccoeeeeenoessscctorsoasscssssnscsanas

Where the state board has increased the value of all prop-
erty of the county, including money returned at its full
value, such increase can affect only the one item. Hacker
V. HOWEC.eveeuererooeoonsassssansonsssocsasons

Whether a court of equity would grant relief from sucl.
overvaluation, not determined. Hacker v. Howe..........

In no event will an injunction against an illegal tax lie
until taxes legally due are paid or tendered. Hacker v. Howe,

Under the first clause of sec. 1, art. IX of the constitution,
property and franchises must be taxed according to valua-
tion, and no discrimination can be made between foreign
or domestic fire insurance companies. Aachen & M. F. Ins.
Co. v. City of Omaha..... Ceeeeresenetstanenrarans

A tax upon the gross amount of premiums received within
municipalities by a foreign fire insurance company is not a
tax upon property under the first clause of sec. 1, art. IX
of the constitution, but 18 a tax upon insurance business,
authorized by the second clause of said section. Aachen
& M. F. Ins. Co. v. City of Omaha... v.oovvevennn.

Under the second clause of said section, a tax is uniform
if persons subject to it are divided into classes and the law
operates on the members of each class uniformly. Aachen
&M F.Ins. Co. 0. City of Omah@. .....ccoveveeeasvensonns

Sec. 6, art. IX of the constitution, provides that taxes for
corporate purposes may be levied by municipal authorities,
and by sec. 7 the legislature is forbidden to levy taxes for
corporate uses of municipalities. Held, That which is for-
bidden to be done directly cannot be done indirectly.
Aachen &€ M. F. Ins. Co. v. Oity of OMAhG..ooveveresceonns

Under secs. 1 or 6, art. IX of the constitution, foreign in-
gurance companies may be treated as a class, and taxed
at a rate different from that imposed upon domestic corpo-
rations. Aachen & M. F. Ins. Co. v. City of Omaha....... .
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Taxation—Concluded.

22.

23.

24,

26.

26.

27

28.

29.

30.

31,

In the assessment of railway property for municipal pur-
poses, such ag is assessed by the state board of equalization
for general revenue purposes under the provisions of secs.
39 and 40, ch. 77, art. I, Comp. St., 1901, the assessor of
such city must accept the values of the state board. State

The proportional share of railway property as assessed by
the state board of equalization, subject to taxation for
municipal purposes, may be equalized by the proper author-
ities of such city. State v. BaCK..voevernereonrannnnascnns

It is competent for the legislature to provide for the as-
sessment of the property of a railway, required to be listed
with the auditor of public accounts, by one assessing body,
as an entirety, and to distribute the value on a mileage
basis. RState v. Back.......ccn. vireesan R N

Such plan of assessment does not violate the constitutional
provision requiring uniformity of valuation and assessment.
State v. Back..... Cetesiaaane PN

The assessment of the property of a railway as an entirety,
and the distribution of the value on a mileage basis over
the entire line does not change the situs of the property.
SEALE V. BOCK . e eeeeenessosssiosassrsesesncssssccssasns

The legislature may provide for assessing railway property
the same as personalty, and fix its situs by its valuation as
an entirety, and the distribution of the total value to dis-
tricts on a mileage basis. State v. Back...... teeciarieses

The notice required under the revenue act, sec. 193 et seq.,
art. I, ch. 77, Comp. St., 1903, for the sale of real estate for
taxes, is not notice of a sale under the special provisions
of ch. 76, laws of 19038. City of Beatrice v. Wright........

Taxes and special assessments levied on real estate create no
personal liability against the owner. City of Beairice v.
WEEGRE eeeereorrsocansescsasssssssonsocsocaseioraosannnns

A release of the lien of taxes operates as a release for all
purposes. City of Beatrice v. Wright........ PP vesen

No notice is required of a sale of real estate for taxes de-
linquent for a period of over five years, under the provis-
ions of ch. 76, laws of 1903. City of Beatrice v. Wright....

Telegraphs and Telephones.

1

Permission to occupy streets by a telephone company, held
proved by certain records of a city council.- Nebraska Tel-
ephone Co. v. City Of Fremont.eceossrrevsvsacecsscoscosens
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Telegraphs and Telephones— Concluded.

2.

Torts.

Forfeiture of the franchises and easements of a telephone
company in streets can be enforced only by a court of
competent jurisdiction. Nebraska Telephone Company wv.
City Of Fremont. .. oo iverseennsseneeseesens teeaseranans

See HUsBAND AND WIFE, 2.

Townships. See HicEwaYs, 1.

Trial.

10.

11.

See CrRIMINAL Law, 49-53, 56-60. DEPOSITIONS. INSURANCE,
8. NEGLIGEXNCE, 4, 6.

. In an action against a street railway company to recover

for causing death, held the court rightfully directed a ver-
dict for defendant. McLean v. Omaha & C. B. R. & B. Co..

. On a motion to direct a verdict for defendant, plaintiff is

entitled to every inference which may be drawn from the
evidence. McLean v. Omaha & C. B. R. & B. Co........ v

Where the plaintiff fails to establish facts necessary to a
recovery, it is proper for the court to direct a verdict for
the defendant. Agnew v. MOntgomery. .coveeeeeevenenenss

. In an action for personal injuries, upon the evidence, held

proper to direct a verdict for aefendant. Fielding v. Chi-
cago, B. & Q. B. C0....o vttt iniiiintennnnannes

. Although plaintiff in an action for personal injuries may

show his wounds to the jury, it may be reversible error to
permit a dramatic exhibition of them. Felsch v. Babb.....

. Held not error to permit plaintiff, although crippled, to

walk to the witness stand in the presence of the jury. City
of Minden . VeAene......ov.uvevuiirienananennrannunnanss

. Where the court has instructed on a material issue at the

request of a litigant, it is not prejudicial to omit reference
to such issue in instructions given on the court’s own
motion. City of Minden v. Vedene...... e eteeereaaeaa

. In an action for personal injuries, an instruction allowing

the jury to assess damages for permanent injuries, with-
out evidence in support thereof, is erroneous. Goken .
DAIUGIE oo e eie e eniiserssnesocsesosssetoconnessassens

. It is error, in instructing a jury, to give undue prominence

to a portion of the testimony. Kleutsch v. Security Mutual
TAfe INS. €O v ittt iieianasnesnecncnnans e
Contributory negligence is a question for the jury when
the evidence is conflicting. McLean v. Omaha & C. B. R.

Refusal to enter judgment on a verdict not agreed to by all
of the jury held proper. Lincoln Traction Co. v. Heller.....
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Trusts. See Equrry, 2. .,
One acquiring a trust estate with knowledge of its character,
and while occupying confidential relations toward it, will
be presumed to have taken the title subject to the trust.
Schwingel V. ANIRES...coeecescscrsssssstsascassssancssssss

Usury. See BUILDING AND LOAN ASSOCIATIONS.

Vendor and Purchaser.

To an action by a vendor against a vendee in possession to
enforce a lien for the purchase price, want of title in the
vendor at the time of the sale or afterwards is no defense.
Young v. Figg....ccueeeacssosessssccsssesssnasosaossoanosons

Venue. See CrRIMINAL LaAw, 54,
Waiver. See INSURANCE, 2. PLEADING AND PRACTICE, 7. SaALEs.

Waters.

1. Under the irrigation act of 1895, an application for a permit
to appropriate water for irrigation, which does not describe
the location of the proposed canal nor contain a description
of the land to be irrigated, is too indefinite to authorize
the same. Farmers Canal Co. v. Frank..... Csessesesscanns
An adjudication by the state board of irrigation of a right
of priority of appropriation of water, after proper notice,
is final and cannot be collaterally attacked. Farmers Canal
Co. v. Frank.......coeeueeninn
3. Under the facts proved, held, that the right to appropriation

of water was not lost by abandonment. Farmers Canal Co.
V. Frank......cc00ue sessaressanas

o

4. Nonuser of a water right must be for a time equal to the
gstatutory limitation upon actions to recover the possession
of real property, in order to lose the right of appropriation.
Farmers Canal Co. v. Frank.......... Ceererncseresnane

5. An owner may drain his land by artificial channels into a
natural surface water drain on his own property, thence
over the land of another. Todd v. York County............

6. An owner may not discharge surface water in & volume and
by means of an artificial channel upon another’s land, con-
trary to the natural course of drainage. Todd v. York
COUNLY eovveronnnsnnsocononnnnnenonannn

Witnesses. See CRIMINAL Law, 56-60. Evmexce, 3, 4. Hasras
CorpUs, 7. .

1. When a witness is cross-examined on a matter collateral

to the issue, he cannot, as to his answer, be subsequently

contradicted. Ferguson v. State...........cccovvvn..

2. The test of whether a fact inquired of in cross-examination
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Witnesses—Concluded.
is collateral is, would the cross-examining party be entitled
to prove it as a part of his case. Ferguson v. State....... 350

8. Where an administrator introduces in evidence a letter the
adverse party may testify to its contents under sec. 329 of
the code. CUine v. DETLEr....ovveeroraconcsansennas cevenen 619



