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Halverstadt v. Berger,

F. V. HALVERSTADT ET AL., APPELLANTS, V. FRED BERGER,
APPELLEE.

Friep Octoser 5, 1904, No. 13,618.

Liquor License: ArPeEAL. A final order by a district court rendered
upon appeal from an order of a village board, granting or refus-
ing a license to sell intoxicating liquors, is not reviewable upon
appeal by this court.

APPEAL from the district court for Dawson county:
CHARLES L. GUTTERSON, JUDGE. Dismissed.

H. D. Rhea, for appellanté.
Warrington & Stewart, contra.

AMESs, C.

A village board overruled a remonstrance to a petition
for a license to sell intoxicating liquors and granted the
license. The remonstrators appealed to the district court,
by whom the action of the board was approved and
affirmed, and from this order an appeal was taken to this
court, where it is objected that the proceeding is not re-
viewable by appeal. The question has never been decided
here, but it was mentioned and a doubt expressed about it
in Livingston v. Corey, 33 Ncb. 366. There is no especial
provision by statute for the review of such orders in this
court, but by section 582 of the code it is enacted: “A
judgment rendered or final order made by the district
court, may be reversed, vacated or modified by the supreme
court, for errors appearing on the record.” It is quite
clear that such a proceeding is not a “civil case” within
the meaning of section 24, article I of the constitution,
and if the question were deemed an open one, the writer
would not hesitate to hold that a final order in such a
proceeding is not reviewable in this court at all. The
granting or refusal of a license to sell liquors is the exer-
cise of a purely police regulation, involving no personal
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or property right, and largely discretionary with the licens-
ing authority ; and the district judge, in deciding an appeal
in such cases, performs an administrative rather than a
judicial function. If the license is refused the applicant,
in contemplation of law, loses nothing, and if it is granted
he acquires a brief privilege, which will expire before the
proceeding can be presented to this court for review, so
that in any cvent this court can have before it nothing
but a mooted question of no personal or pecuniary im-
portance to the parties. But, however this may be, analogy
with the decision of this court in Nebraska Wesleyan Uni-
versity v. Craig’s Estate, 54 Neb. 173, is conclusive to the
effect that the order complained of is not reviewable here
by appeal, and it is therefore recommended that the appeal
in this case be dismissed.

LEeTTON and OLDHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the appeal in this case be

DISMISSED.

CHARLES C. PINE V. NETTIE S. PINB.
FiLep OctoBer 5, 1904. No. 13,676.

Divorce: JurispicrioN. When the plaintiff in a divorce suit has resided
in this state the full statutory period and the defendant has ap-
peared in the cause, the court has jurisdiction over the parties,
and the right to dispose of all the issues between them upon
their merits and according to equity, even if, in order to do so,
it is necessary to grant a divorce to a nonresident defendant
upon a cross-petition.

ERRrOR to the district court for Dodge county. CONRAD
HOLLENBECK, JUDGE. Reversed wcith directions.

George L. Loomis, for plaintiff in error.

. W. Vaughan, contra.



464 NEBRASKA REPORTS. [VoL. 72

Pine v. I’ine.

Awmrs, C.

This is an action for a divorce begun by the wife in the
district court for Dodge county. It is not disputed that
she had been a bona fide resident of the state for the period
required by statute, or that the court had jurisdiction of
her petition. Due service by publication was had upon the
husband, who was a nonresident of the state. He entered
a personal appearance and filed an answer and cross-
petition denying the material allegations of the petition,
except the marriage, and praying a divorce in his own
behalf because of offenses alleged to have been committed
by the plaintiff. The court found the petition of the plain-
tiff to be false, and dismissed her action, and found the
accusations of the defendant to be true, but dismissed this
cross-petition also upon the sole ground that, because of
his nonresidence, the court was without jurisdiction of it.
The defendant prosecutes error.

The contention of the defendant in error is that the
husband, in this instance, is within the literal prohibition
of section 8, chapter 25 of the Compiled Statutes, 1903
(Annotated Statutes, 5330), which reads: “No divorce
shall be granted unless the complainant shall have resided
in this state for six months immediately preceding the time
of filing the complaint, or unless the marriage was
solemnized in this state, and the applicant shall have
resided therein from the time of the marriage to the time
of filing the complaint.” The question thus raised has
never been explicitly decided in this state, but it has been
held that a divorce may be granted to a defendant upon
cross-petition, and such scems to have been hitherto the
general understanding of the courts and practitioners in
this state. Berdolt v. Berdolt, 56 Neb. 792. And in Atkins
v. Atkins, 13 Neb. 271, a decree of divorce in favor of a
nonresident cross-petitioner was affirmed, although the pre-
cise point now suggested does not appear to have been pre-
sented by counsel and is not mentioned in the opinion.

Section 11 of chapter 25, Compiled Statutes, 1903 (An



Vor. 72] SEPTEMBER TERM, 1904. 465

Pine v. Pine,

notated Statutes, 5334), enacts that “suits to annul or
affirm a marriage, or for a divorce, shall be conducted in
the same manner as other suits in courts of equity”; and
in Michigan, whence the chapter seems to have been de-
rived, it was held in Clutton v. Clutton, 108 Mich. 267, 31
L. R. A. 160, that a nonresident cross-petitioner nray, in
a proper case, be granted the relief prayed. There is in
force a similar statute in Illinois, and the Michigan court
quotes with approval the following language from a de-
cision, Sterl v. Sterl, 2 I11. App. 223, which we also adopt:
“It is insisted by the appellee, that under the provisions
of the above section of the statute the appellant had no
right to file her cross-bill, praying amongst other things,
for a divorce, for the reason that she was not a resident
of this state, and that fact appearing on the face of her
cross-bill, he could avail himself of such fact of non-
residence by way of demurrer. * * * It is a familiar
principle of law that a court of equity having acquired
jurisdiction of the parties and of the subject matter of
the suit will retain and exercise such jurisdiction, until
the equities of all the parties are meted out to them. In
this case the jurisdiction of the court is invoked by the
appellee, he having, as he had a legal right to do, filed
his bill against appellant praying relief and summoning
the appellant into the court. When she is thus brought
in, and having responded to the claims of the appellee by
answering his bill of complaint, being, as it were, then
forced into the court, submits hersclf to its jurisdiction,
and asks the court to grant to her certain equitable rights,
to which she claims to be entitled, then it is that the ap-
pellee challenges the jurisdiction of the court to grant
to her any equitable rights, but continues to clamor for
his. This position is unconscionable and indefensible upon
the principles of equity. But we are told, and it is urged
by the appellee, that by reason of the arbitrary provisions
of the statute, there is no escape from this dilemma, and
that, as a consequence, the appellant is in the court for
the purpose of receiving its mandate, and yielding
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obedience to its orders, but without any equitable rights
which the appellee is bound to respect, for the reason, as he
claims, that she resided in New York, and not in Illinois,
and notwithstanding she is dragged into the court, at
the suit of the appellee, and, as may be presumed, against
her will. We think that by the plainest principles of
cquity the appellee is, under such circumstances, pre-
cluded from questioning the jurisdiction of a court which
he has himself invoked ; and that the court having acquired
jurisdiction of the subject matter, and the parties to the
suit at the instance and by the prayer of the appellee,
he cannot be heard to question the jurisdiction of the
court to hear, consider and determine all the equities of the
parties to the end that complete justice may be done to all
in the same case.”

We also adopt the opinion of the supreme court of
Michigan that it follows that it is a reasonable construc-
tion of our statute that, where the plaintiff in a divorce
suit has resided in this state the full statutory period,
and the defendant has appeared in the cause, the court
has jurisdiction over the parties, and the right to dis-
pose of all the issues between them upon their merits and
according to equity, even if in order to do so it is neces-
sary to grant a divorce to a nonresident defendant upon
a cross-petition.

1t is therefore recommended that the judgment of the
district court be reversed and the cause remanded, with
instructions to enter a decree upon the cross-petition as
therein prayed.

LerroN and OLpEAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded, with instruc-
tions to enter a decree upon the cross-petition as theréin
prayed.

JUDGMENT ACCORDINGLY.
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Horner v. Hughbanks.

CHARLES I'. HORNER V. GEORGE B. HUGHBANKS.
Fiep OctoBER 5, 1904. No. 13,603.

Evidence examined, and held sufficient to sustain the judgment of the
trial court.

ERROR to the district court for Dawson county : CHARLES
L. GUTTERSON, JUDGE. Affirmed.

Warrington & Stewart, for plaintiff in error.

J. H. Linderman and Geo. C. Gillan, contra.

OLpHAM, C.

This was a suit by plaintiff in the court below to recover
the purchase price of corn alleged to have been sold and
delivered to the defendant for the agreed price of 23 cents
a bushel. The issues were tried to a jury in the court
below, and a verdict returned for plaintiff as prayed in
his petition, and defendant brings error to this court. The
only alleged errors called to our attention in defendant’s
brief are that the evidence is not sufficient to sustain the
verdict, and that the instructions of the trial court were
not warranted by the testimony. As there is no complaint
about any of the instructions misstating the law, we shall
treat the two assignments of error together, and proceed
to an examination of the testimony contained in the bill
of exceptions.

It appears without dispute that plaintiff in the court
below was a tenant on a farm situated in Dawson county,
which defendant purchased in the spring of 1903, and
before the expiration of plaintiff’s lease; the defendant
purchased the unexpired lease of the farm from plaintiff,
and arranged to take possession from the 1st to the 10th
of April, of that year; that this arrangement and agree-
ment was entered into in the month of March, and that
there was considerable standing corn on the farm at this
time, which the plaintiff was proceeding to gather before
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delivering possession of the place; that certain corn was
standing on a wheat field of about 50 acres; that defendant
suggested to plaintiff that it would injure the wheat to
gather the corn at this time as the ground was muddy,
and suggested to him that he and his tenants could possibly
use 400 to 500 bushels of the corn standing in the wheat -
- field; and it was agreed between the parties that either
defendant or his tenant would go on the land and husk
the corn from two rows, and measure that amount, and
estimate the remainder of the corn by multiplying the
number of rows by the average yield of the two rows
measured ; and for this corn defendant was to pay 23 cents
a bushel. About the price and the manner of estimating
the quantity of growing corn there is no dispute between
the parties; nor is there any dispute that defendant sent
his tenants to measure the corn growing in the manner
agreed upon; and there was by this agreed estimate 572
bushels of corn on the wheat field. It is also in evidence
that defendant took possession of the premises on the 9th
of April, and that all this corn was left on the wheat field
by the plaintiff. It is also undisputed that defendant
gathered all this corn after taking possession of the
premises; but defendant contends that while he said he
could use 400 or 500 bushels of corn, yet that he only agreed
to take 100 bushels at the price and under the estimate
agreed upon, and that when he gathered the corn he
separated the amount taken from the wheat field into two
bins, reserving all in excess of 100 bushels for the plaintiff,
and that he had tendered plaintiff $23 for 100 bushels of
corn which he had kept for himself. On the contrary, the
plaintiff and his brother testify that the defendant agreed
to take all the corn in the wheat field on the agreed terms
before set out. In this condition of the record we think
there was much competent testimony to sustain the verdict
of the jury, and we therefore recommend that the judg-
ment of the trial court be affirmed.

AMES and LeTTON, CC., concur.
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

NATIONAL. BANK OF COMMERCE, APPELLEE, V. EpITH R.
CHAMBERLAIN, APPELLANT.

Frep OcToBER 5, 1904. No. 13,608,

1. Review. Issues in the district court examined, and held review-
able, on appeal, by this court.

2. Homestead rights cannot be divested by the act of the husband
alone, but subsist in the wife after she has been abandoned by
her husband.

3. Homestead: ABaNpDONMENT. Both an intention to abandon and an
actual abandonment must concur in order to show an abandon-
ment of the homestead.

: ALIENATION. A homestead is not a subject of fraudulent
alienation.

APPEAL from the district court for Johnson county:
JOHN 8. STULL, JUDGE. Rcversed with directions.

Halleck F. Rose, W. B. Comstock, and Ed M. Tracy,
for appellant.

S. P. Davidson, contra.
OLpHAM, C.

On the 2d day of September, 1902, the National Bank
of Commerce of Kansas City, Missouri, brought a suit
at law against Charles M. Chamberlain on 5 promissory
notes in the district court for Johnson county, Nebraska.
On the 3d day of September it caused an attachment to
issue in aid of its suit at law, and at the same time levied
on a large amount of property alleged to have been owned
by Charles M. Chamberlain, who had previously absconded
and fled from the county ar' state. Among other prop-
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erty, the attachment was levied upon an irregularly de-
seribed piece of land containing about 60 acres, on which
Edith R. Chamberlain, the wife, and three minor children
of Charles M. Chamberlain were residing, and on which
they had continuously resided for a long time before the
levy of the attachment. William W. Wheatley, as treasurer
of Johnson county, also had an attachment levied on all
this property in aid of a judgment which he had procured
against Charles M. Chamberlain and others, as sureties,
on the depository bond of the Chamberlain Banking House.
The two causes of action were consolidated by agreement
and tried together. The treasurer of the county was de-
feated on the merits of his attachment, and is only here
asking for relief from a portion of the costs taxed against
him. The issues on costs between the county treasurer
and other parties to the suit will be subsequently deter-
mined on a motion to retax costs and need not be further
considered. After the levy of the attachment on the prop-
erty claimed as a homestead, Edith R. Chamberlain pre-
sented an application to intervene, in which she repre-
sented to the court that the attachments were wrongfully
Jevied upon her homestead; that she is the wife of Charles
M. Chamberlain, and that she, with her three minor
children, reside upon and occupy the premises as a home-
stead; that the husband is absent from the county and
that she has a right to appear for herself and minor
children; that the sheriff of Johnson county has levied
upon and holds the homestead (describing it), and
threatens to sell said homestead under the levy so made;
that on the date of making the levy she informed the
sheriff that said premises constituted her homestead, and
that she subsequently served written notice on the sheriff
that she claimed said property as her homestead; that the
action is not based upon any debt secured by mechanics’
liens, laborers’ liens, or vendors’ liens, nor upon any debt
secured by a mortgage on the said land; that the premises
are incumbered by a mortgage of $1,000 and by the taxes
for the year 1902, and that their total value, exclusive of
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incumbrances, does not exceed $2,000; that she and her
husband are residents and citizens of the state of Nebraska
and Johnson county; that the levy of the attachment puts
her title to her homestead in question and casts a cloud
thereon. The cross-petition concludes with the following
prayer:

“Wherefore, intervener prays that the said levy be de-
clared not a lien upon the said premises; that the cloud
thereby cast be removed from the said premises; that the
plaintiff be perpetually enjoined from asserting or claim-
ing any lien upon the said premises by virtue of judgment,
or the said order of attachment, or the levy thereunder;
that William H. Cummings, sheriff of Johnson county,
Nebraska, be perpetually enjoined from selling the said
premises by reason of the said order of attachment or the
levy thereunder; that title to said premises may be quieted
in and declared intervener’s homestead, and for such other
and further relief as may be just and equitable.”

The bank filed an answer to this cross-petition, in which
it alleged, in substance, that the amount of the property
claimed as a homestead was more than the head of a family
is entitled to under the law, and it is worth more than
$3,000; that the indebtedness upon which the judgment
sued on was obtained was incurred by fraund practiced
upon the plaintiff by defendant, Charles M. Chamberlain,
and that the defendant has absconded and is a fugitive
from justice at this time, and neither he nor this intervener
is entitled to any homestead exemption for that reason.
On the issues thus joined there was a trial on the inter-
vener’s petition to the court, who found the issues all in
favor of the plaintiff bank, and directed a sale of the prop-
erty in controversy under the levy. From this order and
. judgment, Edith R. Chamberlain prosecuted her appeal
to this court.

The first question urged on behalf of the plaintiff bank
is that the intervening petition of Edith R. Chamberlain
was treated by the court below merely as a motion to
dissolve the attachment, and that, as the attachment pro-
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ceeding was a purely legal action, the judgment of the
court in overruling a motion to dissolve the attachment
can only be reviewed upon error and not by appeal. An
inspection, however, of the intervening petition shows
clearly that the intervener asked only for such relief as a
court of equity alone could grant. WWhile the court might
have refused to permit the intervention and required the
intervener to have brought an independent action for the
relief sought, yet he did otherwise, without any objection
from the plaintiff bank, and when the petition was filed,
the bank answered without objecting to the manner in
which it was brought into court, so that the court ob-
tained full jurisdiction both of the persons of the litigants
and the subject matter of the controversy; and it makes
no difference what he may have styled the proceedings in
his journal entry, it was and is a suit in equity to remove
the cloud from the homestead of the intervener, and as
such the final order of the district court, denying the
relief prayed for, is reviewable by this court on appeal.

The court found, without a scintilla of proof or any alle-
gation in the answer of the bank to support the finding,
that the mortgage on the homestead was fraudulently
executed, without consideration, and for the purpose of
defeating the creditors of Charles M. Chamberlain. This
finding, after an examination of the record, we are com-
pelled to set aside as unsupported either by the pleadings
or proof, and as a matter not properly in issue.

The court also found, without testimony other than the
admission of the intervener, that after her husband ab-
sconded she had tried to effect a sale of her homestead
for $2,000, and that she had abandoned the homestead. In
view of the fact that she and her minor children were at
that time, and still are, residing on the homestead, this
finding flies in the face of both the homestead law of our
state and the testimony contained in the bill of exceptions,
and must also be set aside as wholly unsupported by the
evidence.

On the question of the value of the property claimed as
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a homestead, there was some difference in the opinion of
the witnesses. Some placed the value at $3,000, others at
at $3,500, and still others as high as $4,000. But as the
question of a surplus can be determined on the proceedings
authorized by statute after the judgment we shall presently
direct, it is not ntcessary now to determine what the actual
value of the lands claimed is.

There are certain questions connected with homestead
rights that have been so often determined by this court
that they should now be the common knowledge of every
member of the bar in this state. One of these is that home-
stead rights cannot be divested by the act of the husband
alone, but subsist in the wife after she has been abandoned
by her husband. The principle has been so often an-
nounced from this court that citations in its support are
unnecessary. Another principle is that both an intention
to abandon and an actual abandonment must concur in
order to show the abandonment of the homestead, and still
another is that the homestead is not a subject of fraudulent
alienation. Applying these three principles to the testi-
mony in the record, we conclude that the fact that Charles
M. Chamberlain had absconded and departed from the
state did not, and could not, divest his wife and minor
children of the homestead which they then occupied; that,
in order to show an abandonment of the homestead, it was
necessary not only to prove that the intervener intended
to, but actually had, abandoned it; and further, that even
if intervener had sold her homestead, she had a right to
do this under the law, and her act in doing so would not
have been in fraud of any of the rights of creditors, either
of her husband or herself.

Lastly, even if there be a surplus in this homestead, such
fact would not authorize its levy and sale on execution or
attachment after notice of the homestead character of the
premises had been duly served upon the sheriff. But the
proceeding to finally reach the surplus must be had in
the manner directed in sections 5-13, chapter 36, Compiled
Statutes, 1903 (Annotated Statutes, 6204-6212).
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There is some complaint in the brief of plaintiff bank
as to the sufficiency of the bill of exceptions, but these
matters have already been settled by the court proper
and need not be further considered.

We therefore recommend that the judgment of the dis-
trict court be reversed and the cause remanded, with
dircctions to the court below to enter a judgment as
prayed for in plaintiff’s petition for a homestead of the
value of $2,000 above liens and incumbrances in the lands
described in her petition.

AMESs and LETTON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded, with directions to the court below
to enter a judgment in favor of the intervener for a home-
stead of the value of $2,000 above liens and incumbrances
in the lands described in her petition, and for such other
proceedings as may be required, in conformity to this
opinion.

JUDGMENT ACCORDINGLY.

IDA FAULKNER, APPELLEE, V. BENJAMIN E. POWELL ET AL.,
APPELLANTS.

Fmep OcroBer b, 1904. No. 13,622,

Evidence examined, and held sufficient to sustain the judgment of the
trial court.

APPEAL from the district court for Dawson county:
CHARLES L. GUTTERSON, JUDGE. Affirmed.

H. D. Rhea, for appellants.

Warrington & Stewart, contra.
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OLDHAM, C.

This was an action instituted in the district court for
Dawson county by the appellee, as plaintiff, against ap-
pellant, as defendant, for the purpose of having a certain
deed to real estate situated in said county, given by the
appellee and her husband to the appellant, declared to
be a mortgage and praying that the same be canceled for
the reason that it had been fully paid and satisfied. There
was judgment for the plaintiff below as prayed in her
petition, and defendant brings the cause to this court
on appeal. .

To arrive at a conclusion, independent of the judgment
of the trial court, -‘we have carefully examined the testi-
mony contained in the record, which is not at all lengthy,
but four witnesses having been produced at the trial in the
court below. About certain facts connected with the contro-
versy there is no dispute. These are that the plaintiff
and her husband have resided for a number of years on
the land in controversy, and that, prior to the execution
of the deed to defendant, the land was owned by plaintiff.
It is also without dispute that plaintiff and her husband
had executed a mortgage on the premises for the purpose
of securing an indebtedness of plaintiff’s husband to the
McCormick Harvesting Machine Company for the sum of
about $450, and before the making of the deed in contro-
versy it is also undisputed that the agent of the harvester
company called upon plaintiff’s husband for a settlement of
this debt, and that plaintiff’s husband first offered to make
him a deed for the premises without foreclosure in satis-
faction of the debt; that during these negotiations plain-
tiff and her husband were represented by one Hammond,
who is since deceased, and was at the time a member of
the bar and a real estate agent; that Hammond suggested
that the property could be sold for $100, and that the
agent of the harvester company offered to take $100, and
satisfy the mortgage in full. Plaintiff herself was not
present at this conversation. Here the testimony varies.
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Both plaintiff and her husband positively testify that
Hammond agreed to advance $100 in payment of the claim °
if they would execute a deed as security for that amount
It is not disputed that at this time Hammond had a
number of notes and other securities of plaintiff’s husband
in his hands for collection, and that he acted for plaintift’s
husband in the matter. Defendant Powell at this time
was in the employ of Hammond, and he claims that he
purchased the land absolutely for $100, and that there
was no other agreement. He says, however, that he was
not present at the time the deed was executed by the
plaintiff, and that he had no conversation with her abont
the matter. On the contrary, she and her husband testified
that the defendant was present and went with Hammond
down to plaintiff’s house to procure her acknowledgment
of the deced, and Hammond explained to her that he took
the deed in the name of the defendant because he, IHam-
mond, was a lawyer and notary public and did not want
the title in his own name. It is further in evidence that
to procure this money Hammond and the defendant
executed a note to one of the banks at Lexington, and
forwarded the money so obtained to the machine company.
Hammond died before the note matured, and defendant
took it up at the bank. Afterwards, defendant collected
a claim of over $500 due plaintiff’s husband from an in-
surance company, and retained an amount equal to what
he had advanced, with interest, from this fund. TPlain-
tiff’s husband testified positively that he talked with de-
fendant about the matter, and defendant told him the
exact amount due for the money advanced to the company,
the taxes paid, and deeds recorded in the transaction, and
that he withheld this amount from the funds in his hands
by agreement, and that defendant then agreed to reconvey
the property to plaintiff. Defendant denies this agree-
ment, but admits that he retained about the amount of
money testified to by plaintiff’s husband, but claims that
he applied this to a claim that a coal company had a}.gainst
plaintiff’s husband. It i in evidence that plaintiff has
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lived on the land ever since the execution of the deed,
and that she has never in any manner recognized de-
fendant’s claim of ownership of the premises. There is not
a syllable of testimony that plaintiff ever agreced to execute
the deed to the premises for any other purpose than that
of securing the $100 advanced by Hammond for the satis-
faction of the McCormick mortgage. In view of this
record, we reach the same conclusion as the learned trial
judge, and recommend that the judgment below be
affirmed.

AMES and LETTON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

MARY JOHNSON V. CHARLES OWEN ET AL.
Frrep OcroBer b, 1904, No. 13,627,

1. Contract: PuBLIc PoLicy. Where a plaintiff claims that a certificate
of deposit in the sum of $300 was indorsed and delivered for
him to a county attorney under an agreement that, in considera-
tion thereof, he would dismiss a criminal prosecution against
plaintiff and release him from jail, a court will not aid him to
regain possession of the property. Such a contract or agreement
is illegal, against good morals and public policy, and the court
will leave the parties in the same position in which it finds them.

2. Duress: EvipExcE. Under the evidence in this case, held, that no
fraud or duress has been shown.

ERROR to the district court for Saunders county: BEN-
JamiN F. Goop, JUDGE. Reversed.

Simpson & Good, for plaintiff in error.

0. C. Tarpenning and B. E. Hendricks, contra.



478 NEBRASKA REPORTS. [VoL. 72

Johnson v, Owen,

LeTTON, C.

-

This action was begun in the district court for Saunders
county by Charles Owen, plaintiff, against John L. Sun-
dean, Charles H. Slama and Mary Johnson, defendants,
to recover the possession of a certain certificate of deposit
in the bank of Memphis, Nebraska, dated February 9,
1903, which certified that “Frank M. Owen has deposited
with the bank of Memphis $300 payable to the order of
J. L. Sundean, county attorney, in current funds on the
return of this certificate properly indorsed.” An order of
delivery was issued, and the certificate was taken by the
officer and delivered to the plaintiff. The defendant Mary
Johnson appeared by a guardian ad litem, E. E. Placek,
and filed her separate answer, denying generally the allega-
tions of the petition; and the defendants Sundean and
Slama each filed separate answers disclaiming any interest
in the property, and setting up specifically the facts under
which each alleges the property came into his possession.
At the close of the testimony for the plaintiff, the de-
fendants moved for an instruction in their favor, which
was overruled by the court and exception duly taken;
whereupon they offered no evidence, and upon the motion
of the plaintiff a peremptory instruction was given by the
court instructing the jury to find for the plaintiff.
Separate motions for new trial were filed, and, the de-
fendants Sundean and Slama not prosecuting error, the
defendant Mary Johnson joined them with the plaintiff as
defendants in error and has brought the cause to this court
for review.

The facts appear to be as follows: In the latter part
of 1902, the plaintiff Charles Owen became acquainted
with the defendant Mary Johnson and with her mother
and stepfather, Mr. and Mrs. Frank Abbott. Within two
months after he first became acquainted with Mary John-
son, a complaint was filed against him before a justice of
the peace at Ashland, charging him with statutory rape
upon the plaintiff in error, Mary Johnson. About the
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time this was done, Owen absconded and went to Mont-
gomery county, Missouri, reaching there about the 23d
or 24th of December, 1902. Five or six days after his
arrival he was arrested by the city marshal and placed
in the county jail where he was detained about five days,
and at the expiration of this time was released, no charge
having been filed against him. While he was in Missouri,
John L. Sundean, the county attorney of Saunders county,
together with the sheriff of Saunders county, went on
Sunday, January 8, to the town of Memphis in Saunders
county, Nebraska, near which place Owen had lived in
his father’s family. Levi Owen, the father of Charles
Owen, was sent for and at the office of one John Morrow
a conversation was had between the county attorney and
Levi Owen with reference to the settlement of the charges
against the son. According to the testimony of Mr.
Owen, Sr., and the sheriff, the county attorney offered to
dismiss the criminal proceedings against the young man
upon the charge of rape, upon the payment to him of the
sum of $300, and an agreement was arrived at between
them that if $300 were paid to the county attorney the
next day the son would not be prosecuted further
upon the charge of rape. Sheriff Webster, however, testi-
fies in this connection that no final agreement was made
with Levi Owen on Sunday; that he said he could not do
anything until he saw Frank. It further appears that
Frank Owen, a brother of the plaintiff, was at this time
in Wahoo consulting an attorney with reference to the
charge against Charles Owen, and that after he returned
a conversation was had over the telephone between Sun-
dean, at Wahoo, and John Morrow and Frank Owen, at
Memphis. Frank testifies that Sundean talked with Mor-
row but that he could hear every word; that Sundean
asked $300 to settle the trouble, and that after some con-
versation it was agreed that he would be paid $300 upon
the condition that he would release Charles Owen at once.
Frank then deposited $300 in the bank of Memphis and
obtained the certificate of deposit in controversy. He
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indorsed upon the back of it, “Pay to J. L. Sundean,
county attorney,” and sent the certificate to Sundean the
next day. He testifies that Charles Owen, before he went
away, authorized him to settle any trouble he might have
over Mary Johnson, and that the money belonged to
Charley; Levi Owen testifying that he furnished part of
the money. Some time after Sundean obtained this cer-
tificate, he indorsed it, “Pay to the order of Charles H.
Slama, county judge. J. L. Sundean, Co. Atty.” and left
it with the county judge from whose possession it was taken
under the writ of replevin. No evidence being offered on
the part of the defendants, the purpose of the county at-
torney in this peculiar proceeding cannot be definitely
known, but from numerous suggestions in the questions
propounded to the witnesses upon cross-examination it
would seem that the county attorney’s purpose was to settle
any claim which Mary Johnson might have against Charles
Owen on account of his being the putative father of a
child of which she was expected to be delivered. This,
however, is merely inference and is contradicted by the
testimony of Levi Owen, Frank Owen and J. R. Webster,
the sheriff of Saunders county. Upon the testimony of
the plaintiff’s witnesses, then, we have it stated that the
purpose of the deposit of the $300 in the bank, and of the
indorsement and delivery of the certificate of deposit to
the county attorney, was to procure the dismissal of a
criminal charge against the plaintiff in this case and his
release from jail, and further that before the plaintiff
left for Missouri he had authorized his brother Frank to
procure a settlement of any proceedings which might be
brought against him.

It was attempted to bring the plaintiff within the princi-
ples of law applicable to cases where a person has been
compelled to pay money or deliver up valuable property
by means of duress, but the evidence shows that no money
was deposited in the bank, nor was the certificate sent
to the county attorney until after Frank Owen, the man
who deposited the money and to whom the certificate of
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deposit was originally delivered, had consulted an attorney
with reference to his brother’s case; and further, the con-
versation over the telephone wherein the negotiation was
had between the county attorney, at Wahoo, and Frank
Owen, at Memphis, fails to show the existence of
any fear or compulsion acting upon the mind of I'rank
other than the fear of the comsequence of a criminal
prosecution. e have here, then, a plain case—accepting
the plaintiff’s version of the transaction as true—of money
being paid to a public officer for the purpose of inducing
him to dismiss a eriminal charge and procuring the release
of a prisoner, since the delivery of the certificate, properly
indorsed, amounted to a transfer to Sundean of the fund
deposited. Where a party has, in carrying out an illegal
agrecment, placed himself in a certain position, the courts
will not lend their assistance to him to retrace his steps.
If he has parted with any property or money in furtherance
of his unlawful object, the court will leave him where it
found him, and will not lend him its assistance against
his fellow wrongdoer. It is unnecessary to cite authorities
to the proposition that such an agreement as is testified
to is manifestly against good morals and public policy, and
that no court will aid a party to it, either to carry out
its provisions, or to rescind it and recover property parted
with in the execution of the same. The defendant in error
argues that he had not committed a crime; that he did not
authorize any person to pay the county attorney any sum
of money; and that since the county attorney obtained
the certificate by duress he can maintain this action; but
if he did not authorize Frank Owen to deposit this money
and to deliver the certificate of deposit to the county
attorney, the transaction was not his act and he could
not be injured by the unauthorized act of Frank. The
evidence, however, is uncontradicted that he authorized
Frank to settle the matter for him, and further, since he
claims the certificate of deposit as his own, he has adopted
and ratified his brother’s action in its entirety. He cannot

blow hot and cold at the same time. We conclude there-
34
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fore that the action taken by his brother binds the de-
fendant in error as fully as though it had been taken by
himself.

The agreement between Frank and the county attorney
was fully executed, so far as the plaintiff was concerned,
by the delivery of the certificate properly indorsed. The
contract is not executory, but fully executed on the plain-
tiff’s part; hence the authorities as to executory contracts
do not apply.

Under the facts in this case, the plaintiff is entitled to
no relief in this action, and the judgment should be re-
versed and the cause remanded to the district court for
further proccedings in accordance with this opinion.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for further proceedings.

REVERSED.

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY ET
AL., APPELLEES, V. RICHARDSON COUNTY ET AL., APPEL-
LANTS.

Frep OctoBer 5, 1904. -No. 13,045, -

1. Case Followed. Chicago, B. & Q. R. Co. v. Richardson County, 61
Neb. 519, followed.

2. Act Constitutional. Sections 39 and 40, article I, chapter 77, Com-
piled Statutes, 1901, are constitutional and valid.

APPEAL from the district court for Richardson county:
JOHN S. STULL, JUDGE. Affirmed,

Smyth & Smith and John Gagnon, for appellants.

Charles F. Manderson, J. W. Deweese, Francis Martin
and Frank B. Bishop, contra.

H. H. Baldrige, C. O. Wright, J. P. Breen and W. H.
Herdman, amici curie.
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The facts in this case are the same as those involved in
Chicago, B. & @. R. Co. v. Richardson County, 61 Neb. 519,
except that assessments for different years are in question.
A further point is made on behalf of the county, however,
not raised in the former case, namely, that sections 39
and 40, article I, chapter 77, Compiled Statutes, 1901, are
unconstitutional. This point has been argued with no
little ability and ingenuity, on the part of appellants, and
is of such importance as to require our careful considera-
tion.

TFour objections are made to the plan for assessment
of railroad properties prescribed by said sections. The
first is that “sections 39 and 40, in legal effect, exempt
the franchises of the railroad corporations from taxation
and thereby violate section 1, article 9 of the constitution.”
This contention is disposed of sufficiently, in our opinion,
by State v. Savage, 65 Neb. T14, in which this court held,
construing the sections in question, that “the state board
of equalization, in the assessment of railroad and telegraph
properties; should include in its assessment the value of
the franchise with the tangible property assessed.” HorL-
COMB, J., delivering the opinion of the court, at page 750,
says:

“It seems reasonably clear that in assessing railroad and
telegraph property as contemplated by sections 39 and 40,
the whole property belonging to any one corporation, and
subject to assessment in this state, should be valued for
tax purposes in its entirety, and that in such valuation
should be included all elements going to make up the entire
property, whether consisting of franchises or other in-
tangible property, or physical property, be it real, per-
sonal or mixed.”

Next, it is asserted, to quote from the brief of counsel,
that “the statute, sections 39 and 40 of the revenue law,
for the assessment of railroad property provides a different
mode of assessment for that property from that which
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is provided for the property of the citizen, and is, there-
fore, void, as violating the uniformity required by the con-
stitution.” Section 1, article 9 of the constitution, reads, in
part: “The legislature shall provide such revenue as may
be needful, by levying a tax by valuation, so that every
person and corporation shall pay a tax in proportion to
the value of his, her or its property and franchises, the
value to be ascertained in such manner as the legislature
shall direct.” Construing this section, the court said in
State v. Savage, supra:

“The paramount object of the constitution, and the laws
relative to taxation, as we conceive the rule to be, is to
raise all needful revenues by valuation of the taxable prop-
erty so that each owner of property taxed will contribute
his or its just proportion of the public revenues.”

If properties are so essentially distinct in their nature
that to assess each in one particular way would not result
in requiring the respective owners to pay taxes in propor-
tion to the value of their respective properties, it is evident
that an attempt to provide a uniform method of assessment
would involve contravention of the “paramount object”
of the constitution. Hence, it is the result, not the method
employed in reaching it, which must be considered.
Counsel point out that section 52 of said chapter directs
the assessor, when valuing real property generally, to fix
“the value of each tract or lot improved, the value of each
tract or lot not improved, and the total value,” while the
state board of equalization, in valuing a railroad, is
directed, as counsel put it, to “lump the whole thing,
whether it be buildings, lots, tracts of land or personal
property, and put a price upon the heap.” But the two
species of property are in no wise comparable. What sort
of result should we get if a local assessor, assessing 10
miles of road, was required to value the right of way unim-
proved, the right of way with ties and rails laid upon it,
and the total value? What gives the 10 miles of track
their real value is the franchise of the corporation operat-
ing them, the connections in and out of the state, and the
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fact that they are part of a great system of railway,
operated as a whole. An attempt to assess the track of a
railway in any one county by the statutory method of
assessing houses and lots, would produce gross inequality,
and enable the most valuable features of railroad prop-
erties to escape taxation. It is said that the scheme of
dividing the total value by the number of-miles in any
county is arbitrary. But the real question is'whether it
provides a reasonable mode of ascertaining the value of
that portion of a railroad lying in a given country, so as
to insure that the corporation contribute its just propor-
tion of the public revenues. The track in any one county
is not an entity. It is merely part of a whole, spreading
over many counties, or even many states. The value of
cach such part is obviously the proportion which it bears
to the whole. Viewed by itself, apart from its place in
the whole, it is merely a ditch and grade, bearing ties and
old iron.

The third objection is that the system provided by the
sections in question “exempts railroad property assessed
by the state board of equalization from the payment of its
proportion of the taxes levied for the support of the county,
school distriet and city, appellants in this action, and
thereby violates the rule of uniformity prescribed by sec-
tion 1, article 9 of the constitution.” As the municipality
in question is not a city of the metropolitan class nor of
the first class, in which different standards of assessment
prevail from those employed in the state at large, this
case does not involve the question expressly left open by
the opinion of Horcoms, J., in State v. Savage, supra.
Here the same assessment serves for county and municipal
purposes alike as to all property. Of course the presump-
tion is that both the board of equalization and the local
assessors act fairly and impartially, and fix a just and
true valuation. State v. Savage, supra. Hence the ques-
tion is whether, assuming that they do so, a proper pro-
portion of the burdens of municipal taxation is thrown
upon the railroad companies. This question depends upon
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the view taken as to the nature of railroad property. If
the railroad is an entity, we have one piece of property,
spreading over several counties; if that portion within
each county is a separate entity, then a valuation of such
separate entity should be made in each county, as in other
cases. We do not think this matter admits of debate.
Bridges, depots, water tanks, roundhouses, and other neces-
sary structures upon the right of way, are as much parts
of the railroad as a whole as a permanent building upon
land is annexed to and a part of the land. They have no
separate existence apart from the road, but go to make
up the one entity called the railroad. So thoroughly is this
true, that they will pass by mortgage or conveyance of the
road without being named expressly. Porter v. Pittsburg
Bessemer Steel Co., 122 U. 8. 267, 30 L. ed. 1210; United
States Trust Co.v. Wabash, St. L. & P. R. Co., 32 Fed. 480.
If, as held in the latter case, a hotel on the right of way
.of a railroad, operated in connection therewith for the ac-
commodation of its patrons, is a mere appurtenance to
the road, covered by conveyance of the road, without ex-
press mention, how much more is this true of bridge.
depots and the like? But if these are not separate entities,
to be dealt with apart from the road as such, it follows that
the municipality cannot claim to have within its borders
certain specific railroad property, but only a certain pro-
portion of the whole road. This is the view taken by the
statute, and we think it well-founded and reasonable.
Apart from the road as a whole, the bridge is only so
much junk; severed from the road, the denot is of little or
no value. Each is made specially to be a part of the whole
line, and to treat it as a separate entity is to take away its
chief value. If the road as a whole is valued cobrectly,
the several portions in each county cannot fail to be justly
valued when assessed at the proportion they bhear to the
whole. Adams Ezpress Co. v. Ohio State Auditor, 165 U.
S. 194, 220, and cases cited. _

Finally, it is said that the statute makes a classification
not authorized by the constitution. In our view the classi-
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fication is made, not by the statute, but by the nature of
the subjects dealt with. They ave intrinsically and funda-
mentally distinet, and the legislature, which is given the
power expressly to fix the mode of assessment as it may
direct, has adopted a method which has been in operation
many years, has been readopted in the new revenue law,
and is reasonably calculated to meet the problem in hand.
Any method would doubtless be open to some objection in
its practical workings. But if the method chosen may be
carried out so as to produce uniformity of taxation in
proportion to the value of property, as contemplated by
the counstitution, it is constitutional and valid.

- Two further objections to the statute have been urged by
‘counsel who appear as friends of the court. The first is
that it operates unequally and unreasonably with respect
to railroad companies whose tracts are situated wholly
within one county, such, for example, as terminal and
belt line companies. The arguments advanced on this
ground, however, apply rather to the constitutionality of
provisions in the several stitutes governing municipalities,
whereby the valuation of railroad properties for state and
county purposes is required to be taken as a basis of assess-
ment in such municipalitics made on a different basis, than
to the constitutionality of the general statutory provisions
with reference to state and county assessments. So far
as they apply to the sections here in question, we think
they are met sufficiently by what has been said already.
The other objection is that the statute contravenes the
constitutional guaranties that no person shall be deprived
of property without due process of law, in that it does
not provide for notice to the companies assessed of the
meeting of the state board of cqualization, and does not
provide for notice to other taxpayers of the meeting of
such board, in order that they may insist upon proper
equalization of their assessments with those of the
companies in question. The statute provides a date upon
which railroad companies within the purview of the act
shall make returns. It provides a place where the meeting
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of the state board of equalization shall be held, and pro-
vides expressly that such meetings shall take place as
soon as practicable after the returns are filed. These pro-
visions must be construed, if possible, in such manner as
to make them constitutional and valid. If the statute had
said that the meeting should be held immediately upon
the return required to be made by the railroad companies,
there could be no question that the time and place were
stated with sufficient certainty. But it is well settled that
“immediately” means “as soon as practicable,” and con-
versely it is proper to construe “as soon as practicable” to
mean “immediately.” Huff v». Babbott, 14 Neb. 150;
Lydiclk v. Korner, 13 Neb. 10. So long as the time and
place of the meeting of the state board of equalization are
thus fixed with such certainty as to enable the companies
to know by reference to the statute at what time and at
what place their properties will be assessed and valued,
we perceive no merit in the objection. The state board of
equalization is a public board. Its meetings are public,
and as a matter of fact and practice the corporations have
always been accorded a hearing before it. Where the
statute names the time and place for the meeting of the as-
sessing board, personal notice is not necessary. Kentucky
Railroad Taz Cascs, 115 U. 8. 321; State Railroad Tax
Cases, 92 U. 8. 575, 610; Pittsburg, C. C. & St. L. R. Co.
v. Backus, 154 U. 8. 421. If returns are made as required
by the statute, all citizens are advised by the terms of the
statute as to the time and place of the meeting of the state
board of equalization. If any company fails to make a
return, five days are provided for during which the de-
linquent return may be received. At the expiration of
such five days, the auditor, a public officer, is required to
obtain the necessary information, and a meeting of the
state board of equalization is to be held “as soon as
practicable,” or in other words, immediately. These pro-
visions of the statute would seem to afford other tax-
payers a sufficient opportunity to be heard with reference
to the assessment of the companies in question for the
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purpose of insuring uniformity and equality in taxation.
The practice has always been in accordance with this inter-
pretation of the statute, and we think the sections in
question will reasonably bear such construction.

We therefore recommend that the decree be affirmed.

DurriE and KiRKPATRICK, CC., concur,

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

ATFIRMED.

CHICAGO, BURLINGTON & QUINCY RAILROAD C'OMPANY ET
AL., APPELLEES, V. CASS COUNTY ET AL., APPELLANTS.

FrLep OctoBer 20, 1904. No. 13,292.

1. Res Judicata. “A ‘right, question or fact’ distinctly put in Issue
an@ directly determined by a court of competent jurisdiction as
a ground of recovery, cannot be disputed in a subsequent suit
between the same parties or their privies, and this even though
the second suit is for a different cause of action.” State v.
Broatch, 68 Neb, 687.

2. Taxes: CAUSE OF AcTioN. A claim for taxes under the assessment
for one year is not the same cause of action as a claim for taxes
on the same property under an assessment for a prior year.

3. : Res Jupicata. If the liability of property to taxation de-
pends upon the existence of a specific fact, and that fact is neces-
sarily determined in one litigation, it cannot be controverted by
the same parties in a subseqguent litigation.

4, The west half of the railroad bridge over the Mis-

souri river owned by the company which operates through pas-
gsenger and freight trains continuously through different counties
of this state to and over said bridge, and thence through adjoin-
ing states, is “a part of the continuous line of road” within the
meaning of sections 39 and 40 of the revenue act in force in
1901 (Compiled Statutes, ch. 77), and is assessable for taxation
by the state board and not by local assessors, and a prior adjudi-
cation that such bridge so used is not “a part of the continuous
line of road” is not an adjudication of fact, and will not operate
as an estoppel against the parties to such prior litigation,
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5. Question of Law. The question whether such bridge so owned and
used is “a part of the continuous line of road,” within the mean-
iné of said statute, is a question of law, and not a question of
fact upon which an estoppel can be predicated.

APPEAL from the district court for Cass county: PaAUL
JESSEN, JUDGE.  Affirmed.

Jesse L. Root, for appellants.
J. W. Dcweese, Byron Clark and F. E. Bishop, contra.

C. C. Wright and W. H. Herdman, amici curie.

SEDGWICK, J.

The principal questions involved in this case are iden-
tical with those stated and discussed in Chicago, B. &
Q. B. Co. v. Richardson County, arte, p. 482, which fol- .
lows and approves Chicago, B. & Q. R. Co. v. Richardson
County, 61 Neb. 519, and also in State v. Back, ante,
p. 402.

There is another question presented in this case which
has been thoroughly discussed in the briefs and in the oral
argument upon the rehearing. The bridge in question in
this case was assessed by the local officers for taxation for
the years 1881 to 1883, inclusive, and in the year 1886
the railroad company, having paid those taxes under pro-
test, brought an action in the district court for Cass county
to recover the amounts so paid. Afterwards that action
was brought to this court, and was determined against
the company. Cass County v. Chicago, B. & ¢. R. ( 0., 25
Neb. 348. It is contended that by the judgment in that
case the questions involved in the case at bar arc res judi-
cata. The local authorities assessed this bridge for taxa-
tion for the year 1901, and the company brought this
action to restrain the collection of the taxes. The dis-
trict court enjoined the collection of the taxes as praved,
and the case was brought to this court by appeal. The
subject matter of the former litigation was the taxes
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assessed against this property for the respective years
therein named, and the subject matter here is the taxes
assessed for the year 1901, so that it cannot be said that the
two cases involved the same subject matter, and, strictly
speaking, the judgment in the one case could not have
been res judicata of the subject matter involved in the
other. State v. Savage, 64 Neb. 684, 703; State v. Broatch,
G8 Neb. 687.

The real question in dispute between the parties is
whether in the former action the rights of the parties and
questions of fact, then in dispute between them, have, by
that case, been adjudicated so as to estop the parties to that
litigation from now questioning the facts so determined.
It was said by this court in State v. Broatch, 68 Neb. 687 :

“A judgment, rendered by a court of competent juris-
diction, determining the rights of the litigants on a cause
of action or defense, is an effectual bar against future
litigation over the same right determined by such judg-
ment, and is for all time, unless reversed or modified,
binding on the parties and their privies in estate or in law.
A ‘right, question or fact’ distinctly put in issue and
directly determined by a court of competent jurisdiction °
as a ground of recovery, cannot be disputed in a subse-
quent suit between the same parties or their privies, and
this even though the second suit is for a different cause of
action.”

Of course, the propositions of law that were advanced by
the court as requiring the disposition made of the issues
in the former case, if afterwards found to be erroneous,
would not be binding upon the court in subsequent litiga-
tion between the parties involving a different cause of
action. State v. Savage, supra; State v. Broatch, supra.

Many authorities are cited and ably discussed in the
respective briefs of counsel. Our labors have been much
lightened by those discussions and by the oral arguments
at the bar. There is substantially no difference of opinion
upon the controlling legal principle involved. Specific
facts that are so involved in a litigation that the result of
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the litigation depends upon the determination of these
facts are necessarily settled by that litigation, and the
authorities substantially agree that such facts so deter-
mined cannot afterwards be controverted by the parties
to the former litigation. To determine, then, the question
before us, it is necessary to ascertain what facts control-
ling the rights of the parties in the former case were ad-
judicated, and how far those facts so ascertained are in-
volved in and necessarily control the decision in this case.
The petition in that action alleged that the plaintiff “owns
the line of railroad extending from Pacific Junction, in
Mills county, Towa, westwardly across the Missouri river,
and through the counties of Cass, Lancaster and other
counties farther west in the state of Nebraska; and that
it has owned and operated said line of railroad since the
1st day of January, 1880; and that said line of road and
property thus owned by the plaintiff is situated in more
than one county in the state of Nebraska.” The answer
alleged “that the said railroad bridge, which spans the
Missouri river at Plattsmouth, Nebraska, is a separate and - -
independent structure from the ‘roadbed and right of way’
of said railroad company,” and further alleged “that said
railroad bridge has never been operated and controlled
by said plaintiff, either in the states of Iowa or Nebraska,
as a continuous part of its roadbed and main track; on
the contrary, defendant avers and charges that said bridge
has been maintained and operated by said corporation
plaintiffs always since its construction as a separate and
independent structure from its main line.”

In the brief for the county in the case at bar it is said:
“The real controversy between the railway company and
the county of Cass is the right of the local officers to assess
and tax the west half of the bridge across the Missouri
river near Plattsmouth, in said county,” and again, “We
now ask this court to say whether in the district court
in said cause the issue of fact as well as of law was not
raised, litigated and determined.” '

It is insisted that after the former case had been brought
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to this court, and the judgment of the lower court therein
reversed and the cause remanded, the case was dismissed
and no final judgment entered in the lower court, and that
therefore the issues therein presented were not finally ad-
judicated. If our attention had been called to a showing
in this record that the plaintiffs had been allowed by the
court to dismiss their former proceedings without preju-
dice to a future action, we would feel it incumbent upon
us to discuss the effect of such dismissal. As it is, we
think the question before us is fairly stated by counsel for
the county in the foregoing quotation from the brief. It
was said in the opinion of the court in the former case
that it was alleged in the petition that the taxes “were un-
lawfully levied and collected, for the reason that the bridge
was, at all times, a part of the line of railroad of defendant
in error, and legally taxable only as the other portions of
the road were taxable; and that the same was for each
year reported to the state board of equalization as a part
of the railroad, and taxed accordingly, all of which taxes
had been paid,” and that the answer consisted mainly of
specific denials of the allegations of the petition, and
“alleged that the bridge was not legally taxable by the state
board of equalization ; that it was not a part of the roadbed
of defendant in error’s road; that it was not operated as
a part of said road; that it was listed to the precinct
assessor for taxation by the duly authorized officers of
the railroad company, and that it was legally subject to
taxation by the county.” The language might indicate that
the writer of the opinion considered that the general ques-
tion whether the bridge was “a part of the line of said
road” was the ultimate fact to be determined, and was a
simple question of fact upon which the decision in con-
troversy depended; but in construing this language of
the learned author of that opinion, it must be borne in
mind that he was not discussing a question of res judicata.
It was not necessary for him to discuss the question
whether the result of the litigation depended upon the
determination of disputed questions of fact, or depended
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upon the application of legal principles to conceded
facts.

Although a claim for taxes under the assessment for
one year is not ad,adicated by a prior adjudication of the
validity of a tax upon the same property under asscss-
ment for a different year, still, if the liability to taxation
depends upon a charter right of exemption, the adjudica-
tion of that charter right in one litigation will estop the
parties thereto to question that exemption in subsequent
litigation. This was distinctly held in Nciww Oricans v.
Citizens Bank, 167 U. 8. 371, 17 Sup. Ct. Rep. 905. This
" is a case much relied upon by the appellant in the case
at bar. The thing in litigation upon which the right to
collect the tax in that case depended was the contractual
exemption of the bank under its charter, and, it having
been determined in the prior litigation that such con-
tractual relations existed, it was held that the parties were
estopped to deny it in subsequent litigation. The ad-
judication of a contract right is an adjudication of fact,
and a judgment that necessarily involves the question of
the existence of a charter or contract right will be hinding
upon the same parties in future litigation involving the
existence of that right. The existence of such contract
right was held to be the thing adjudicated in the former
litigation. The court said:

“The estoppel resulting from the thing adjudged does
not depend upon whether there is the same demand in both
cases, but exists, even although there be different demands,
when the question upon which the recovery of the second
demand depends has under identical circumstances and
conditions been previously concluded by a judgment be-
tween the parties or their privies.” Some of the leading
cases are then reviewed to illustrate this rule and the
court said further: “In Tioge R. Co. v. Blossburg & C.
R. Co., 20 Wall. 137, and Mason Lumber Co. v. Buchtel,
101 U. S. 638, it was held that when the proper construc-
tion of a contract was in controversy, the construction
adjudged by the court would bind the parties in all future

disputes.”
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When the court construes a contract and determines the
fact that the contract exists with the construction given
it, and the rights of the parties are made to depend upon
the existence of such contract, the parties are estopped
in future litigation to deny its existence.

In Chicago, B. & Q). R. Co. v. Richardson County, 61 Neb.
519, it is made plain that the court was construing the
statute and wercly applying its provisions to concede
facts. The court said:

“It is conceded by defendants that the bridge over the
Missouri river at Rulo, on the west half of which the
taxes in dispute were levied, is owned and used by plain-
tiff as a part of its continuous line of track,” and after
quoting at large sections 39 and 40 of the statute, it was
further said: “It needs no argument to show that the
railroad bridge at Rulo is neither a machine shop, a general
office building or a storchouse; and if this bridge, within
the meaning of the statute, is neither real nor personal
property outside the right of way of plaintiff, it is not to
be assessed by the local assessor, but is taxable only by
the state board of equalization. There is no claim that
it is exempt from taxation, the only controversy being
as to the jurisdiction of the taxing powers. If it is inside,
i. €., a part of, the right of way, as the term is employed
in the act, then it must be assessed by the state board,
otherwise not. The meaning of the term ‘right of way,’
as employed by the statute, is important, indeed, decisive
of the question.” . :

This fact is made the basis of the decision. Manifestly
all other matters discussed in the opinion are legal ques-
tions and relate to the construction of sections 39 and 40
of the revenue law (Compiled Statutes, 1901, ch. 77).
Clearly this does not make the determination of the ques-
tion depend upon any disputed fact. It is held that the
fact which is here recited, “if the bridge is inside the right
of way as the term is employed in the act,” then it must
be assessed by the state board. It is in that case, and in
the two later cases above referred to, determined as matter
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of law that the proper construction of the sections of
the statute under consideration is that a bridge which is
used by a railroad company as a part of its continuous
line of track is assessable by the state board and not by
local assessors. The determination of these cases was
made to depend upon the existence of this fact algne.
It is manifest that this fact was not contested in the prior
litigation relied upon as an cstoppel in this case. The
pleadings in that case will not admit of the construction
that an issue was tendered as to whether the property of
the railroad company was situated in more than one
county, or as to whether the railroad company owned the
bridge in question, or as to whether it used the bridge
as a part of its continuous line of track, or as to whether
the bridge was inside the right of way within the meaning
of the statute as it is now construed. The question con-
tested was whether these facts brought the case within
the provision of section 39, and it was erroncously deter-
mined that they did not. The court, in determining
whether the conceded ultimate facts constituted the bridge
in question a part of the continuous line of road within
the meaning of the statute, said that it was shown that
much higher rates were charged for the transportation of
passengers and freight across the bridge than over any
portion of defendant’s road, and that while, in fact, so far
as the running of trains and transportation of passengers
was concerned, no change or transfer was made, yet addi-
tional burden was placed upon all for crossing the bridge.
It was said: “To that extent, at least, the road was not
operated as a continuvous line.” Other facts are mentioned
in the opinion as tending to show that the road was not
operated as a continuous line. TUpon consideration of all
these facts, none of which were in dispute, it was con-
cluded that the road was not operated as a continuous
line within the meaning of the law. This construction
of the law has been found to be erroneous, and it is by
the later decisions declared to be the law of this state
that the facts which have always been conceded to exist
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constitute the bridge a part of the continuous line of road
within the meaning of the statute. The facts, then, to
which the construction of the statute is applied are not in
controversy in this case, and have never been controverted,
but always conceded or assumed in all the similar litiga-
tion. It follows that neither party is estopped to assert
these essential facts. The other questions presented by
the record are sufficiently discussed in the opinions above
referred to.
The judgment of the district court is
: AFFIRMED.

STATB OF NEBRASKA, EX REL. FRANK N. PROUT, ATTORNEY
GENERAL, V. NORTHWESTERN TRUST COMPANY.

FiLep OcToBER 20, 1904. No. 13,606.

1. Instalment Investment Company. If the organization of a corpo-
ration and its plan of doing business involve receiving from each
of its members a stated sum at stated intervals until a specified
amount is received from such members, and investing this money
in property for the benefit of its members, it is an instalment
investment company within the meaning of chapter 29, laws of
1903. Compiled Statutes, chapter 16, sections 216-227.

2. Power of Legislature. It is competent for the legislature to provide
for publicity of the condition and business methods of such cor-
porations, and to make reasonable classification of corporations,
companies and individuals for that purpose.

3. Constitutional Law. The statute in question is not in violation of
article III, or of section 1 of article VI, of the constitution, nor
does it give the state banking board such arbitrary powers as to
be unconstitutional for that reason.

ORIGINAL action in the nature of quo warranto to oust
respondent of its franchise. Heard on demurrer to answer
of respondent. Demurrer sustained. Judgment of ouster.

Frank N. Prout, Attorney General, and Norris Brown,
for relator.

A. L. Knabe, contra.
35
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SEDGWICK, J.

This is an original action in this court to oust the de-
fendant corporation of its franchise and annul its powers
and privileges. As ground for these proceedings, it is
urged by the attorney general that the defendant is an
instalment investment company, and has not procured
from the state banking board a certificate of approval as
the statute requires. The question is presented upon a
general demurrer to the answer of the defendant. In the
answer it is confessed that no application has been made
to the state banking board for its certificate of approval.
It is insisted by the defendant that the defendant is not
an instalment investment company within the meaning of
the statute, and that the statute in question is unconstitu-
tional and void.

1. The defendant shows the plan and scope of its or-
ganization and business in its answer. A copy of its
contracts with its members is attached thereto. By this
plan the defendant collects from its members $5 a month,
and obligates each member to pay $5 a month for 30
months, and thereafter $15.70 a month until $1,000 are
 paid. This money is to be invested in homes for the bene-
fit of the members. The statute in question is entitled
“An act to provide for the government, regulation, exam-
ination, reporting and winding up of the business of certain
corporations, associations, companies, copartnerships and
individuals engaged in the business of raising money from
members or others, by means of stated instalments or pay-
ments, to be held, invested or disbursed in accordance
with certain plans or schemes; to designate such corpora-
tions, associations, companies, copartnerships or individ-
uals as instalment investment companies.” The first sec-
tion of the act provides: “Every association * * * which
is or shall be organized for the purpose of raising money
from its members or others, by means of stated instal-
ments or payments, to be held, invested or disbursed by
said association, whether the money so contributed is
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paid in for shares in such association, or is held by the
association for investment and accumulation for the bene-
fit of the contributors, or as an advance on merchandise,
or property of any kind, to be delivered in the future, or is
held by the association to be disbursed among the con-
tributors, or any of them, in accordance with any agreed
plan or scheme, and whether the relation of the contribu-
tor to the association be that of a member, shareholder,
vendee, creditor or beneficiary of a trust; * * * shall be
. known for the purposes of this act, as an instalment in-
vestment company.” Laws of 1903, chapter 29 ; Compiled
Statutes, chapter 16, sections 216-227 (Annotated Statutes,
6649-6660).

There can, of course, be no question that the defendant
company is within the purpose of the act as disclosed in
the title, and within the language of the act itself as
shown in the foregoing quotation. The defendant suggests
that the money contributed by the members “never in any
event becomes the property of the defendant,” and seems
to urge that because of this fact it is not an instalment
investment company. Of course, this fact is made imma-
terial by the express language of the statute. If the cor-
poration is ‘“organized for the purpose of raising money
from its members by means of stated instalments or pay-
ments,” and the money so raised is either held, invested,
or disbursed by the corporation for the benefit of the con-
tributors, or among the contributors or any of them, “in
accordance with any agreed plan or scheme,” the com-
pany “shall be known for the purpose of this act as an in-
stalment investment company.”

2. The statute exempts building and loan associations,
savings banks, insurance companies, and fraternal bene-
ficiary associations from its provisions. This is said by
the defendant to render the statute repugnant to the 14th
amendment of the constitution of the United States. The
reason for this conclusion seems to be that the companies
and associations so exempted ‘“may engage in an instal-
ment investment business without requiring them to ob-
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tain the permission of the banking beard, or subject them
to penalties imposed by the statute.” It is urged that the
business of these companies by its very nature is within
the spirit of the statute, and that as such companies are
generally organized and conduct their business, they
would ordinarily come within the letter of the statute also.
There might be some rcason to question the policy of the
statute if these exempted companies and associations were
relieved from supervision by the state. The legislature
has provided by other statutes for their regulation and
supervision, which is the manifest reason for exempting
them from the provisions of this statute. The classifica-
tion attempted by the legislature is not unreasonable and
arbitrary, and no sufficient objection is urged to the power
of the legislature to make such classification. It cannot
therefore be said that any discrimination in that respect
has been made against instalment investment companies
as they are defined in this statute.

3. Again, it is urged that the statute in question is in
violation of article ITI, and section 1 of article VI, of the
constitution of this state. This thought is derived from
the supposition that by this statute the state banking
board is given judicial powers. The statute does not con-
fer judicial powers on the state banking board. Crewford
Co. v. Hathaway, 67 Neb. 325.

It is also objected that the 9th section of the act gives
the state banking board arbitrary power to revoke the
certificate of approval, and that the “action of the board
so taken shall be sufficient authority for the appointment
of a receiver,” but this is not the meaning of the section
in question. The provision is that, if it appear that
grounds therefor exist, the board shall revoke the cer-
tificate; that is, if the grounds provided by statute for
such revocation exist, and the facts are made to appear
to the board, they shall revoke the certificate; and the
further provision is that the attorney general shall apply
to the proper court for the appointment of a receiver,
and, if such fact or facts be made to appear (that is, to
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the court), it shall be sufficient to authorize the appoint-
ment of a receiver, etc. The objections urged to the statute
might be urged generally to other similar statutes to
regulate building and loan associations and fraternal in-
surance associations and others. These objections are
not very extensively argued or strenuously insisted upon
in the brief, and we cannot see that the statute should be
held unconstitutional for any of the reasons presented by
the defendant. It follows that the defendant, not having
complied with these provisions, is transacting its business
unlawfully. It is urged by the attorney general that the
scheme of the defendant is such as to bring it within the
prohibition of our statute against lotteries; and that the
defendant’s business is unlawful because it involves the
entering into contracts which cannot be performed on
the part of the defendant. It does not appear to be
necessary to examine and discuss those questions in ad-
vance of the action of the state banking board.

The demurrer to the answer is sustained, and judgment
of ouster will be entered as prayed.

JUDGMENT OF OUSTER.

JOHN BLAIR V. STATE OF NEBRASKA.
Frep OcToBER 20, 1904. No. 13,611,

1. Information: ErLecTioN. When an information contains two or more
counts charging distinct and separate oifenses of the same nature,
the trial court may, in the exercise of a sound discretion, require
the county attorney to elect on which count he will rely for a
conviction, either before the commencement of the trial, or after
the state has produced its evidence in chief, and before the ac-
cused is required to make his defense.

2. Motion to Quash. Record examined, and held that the defendant’s
motion to quash the second and third counts of the information
was properly overruled.
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3. Demurrer to Evidence. Evidence contained in the bill of excep-
tlons examined, and found sufficient to resist the demurrer of
the defendant thereto, and his motion to require the court to
direct the jury to return a verdict in his favor.

4, Rulings. Held, that the record discloses no reversible error in re-
ceiving and rejecting evidence.

6. Evidence is relevant which shows that the accused has threatened
or assaulted a witness, has endeavored to prevail on him to ab-
scond, has procured his absence, has endeavored to induce him
to testify falsely, or has concealed the whereabouts of such wit-
ness from the prosecution; and such conduct on the part of an
accused person is an incriminating circumstance to be weighed
by the jury in determining the question of his guilt.

(=]

., Statutory Rape: EviDENCE. In a prosecution for statutory rape, fre-
quent acts of improper familiarity between the parties implicated
may be received in evidence to prove their adulterous disposition
toward each other.

7. Leading Questions. The trial court may, to a reasonable extent,
permit leading questions to be propounded, on direct examination,
to a hostile or reluctant witness.

Continuance. Record examined, and held that defendant’s applica-
tion for a continuance, after the prosecutrix had changed her evi-
dence; was properly denied.

%

©

Reopening Case. It is within the sound discretion of the trial court
to permit a party, in furtherance of justice, to reopen his case
and introduce other and further evidence at any time before the
close of the trial; and where it is made to appear that there
has been no abuse of discretion, and the substantial rights of the
opposite party have been in no maner prejudiced by such a course,
error cannot be predicated thereon.

10. Assistant Counsel. An objection to the appearance of private
counsel to assist the county attorney in conducting a criminal
prosecution, to be available, should be made at a suitable time
and in the proper manner, and must be supported by at least
some showing that the county attorney did not request or require
any assistance, and the court had not appointed such counsel for
that purpose.

Held, that a general objection to the appearance of such
counsel made during the trial in connection with the examination
of a witness, and without any showing to support it, was prop-
erly overruled.

12. Instruction. The fact that a single clause of an instruction is in-
complete is not sufficient ground for a reversal, if, when the whole

11.
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paragraph is read and construed together, its meaning is clear
and certain, and it appears from the record that the jury could
not have been misled- thereby.

13. Evidence reviewed, and held sufficient to sustain the verdict.

ERROR to the district court for York county: ARTHUR
J. EvANS, JUDGE. Affirmed.

George B. France, for plaintiff in error.

Frank N. Prout, Attorney General, Norris Brown and
Meeker & Wray, contra.

BARNES, J.

The state prosecuted John Blair in the district court for
York county on a charge of statutory rape. The trial re-
sulted in a conviction, and the court sentenced him to be
confined in the state penitentiary for a period of three
years. From such conviction and judgment the defendant
brings error. The information contained three counts,
in each of which the state attempted to charge the accused
with the crime of statutory rape, committed on the person
of one Beulah Thomas, who was alleged to be a female
child under 18 vears of age. In the first count the date of
the alleged sexual intercourse was stated to be June 1,
1901 ; in the second count the time alleged was January 4,
1903, and in the third count the date named was I'ebruary
5, 1903. Before going to trial the defendant filed a motion
to require the state to elect on which count it would
prosecute. The court, at that time, reserved his decision,
but when the state had introduced its evidence in chief
the motion was sustained, and the county attorney elected
to rely for a conviction on the third count of the informa-
tion.

Counsel for the defendant contended that the failure
of the court to require an election before the trial com-
menced was reversible error. In some jurisdictions it is
held that, where the indictment or information charges
two or more distinet and separate felonies, the prosecutor
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should be required to elect on which count or charge he
will rely for a conviction, before going to trial. But most
of the courts hold that a number of separate and distinct
felonies, all of which may be tried in the same manner,
which are of the same general character, which require
for their proof evidence of the same kind, and the punish-
ment for which is of the same nature, may be charged in
separate counts of one information, and the party thus
charged may be placed on trial on all of such counts at
the same time; that the matter of requiring an election in
such cases is left to the sound discretion of the trial
court, to be excrcised when the state has submitted its
evidence in chief, and before the accused is put on his
defense. This rule is sustained by the great weight of
authority in this country. Maxwell, Criminal Procedure
(2d ed.), 550, 551; Wharton, Criminal Pleading and
Practice (9th ed.), sees. 295, 296 ; Korth v. State, 46 Neb.
631; Statc v. Hodges, 45 Kan. 389, 26 Pac. 676; Roberts
v. People, 11 Colo. 213, 17 Pac. 637; State v. Crimmins,
31 Kan. 376; State v. Schweiter, 27 IKan. 499; Common-
wealth v. Jacobs, 152 Mass. 276, 25 N. E. 463; State v.
King, 114 Ta. 484, 91 N. W. 768; Bailey v. State, 4 Ohio
St. 440.

We are firmly committed to the rule last above stated,
and so it only remains for us to determine whether the
court was guilty of an abuse of discretion in not requiring
the prosecutor to elect on which count he would rely until
after he had produced his evidence in chief. The record
discloses that, although it was charged in the first count
that the act of sexual intercourse took place on the 1st
day of June, 1901, and in the second count that the offense
therein described was committed on the 4th day of
January, 1903, the state introduced no evidence establish-
ing, or tending to establish, either of these counts. In
fact, the record clearly shows that no attempt was made to
prove the commission of any offense other than the one
on which the state elected to rely for a conviction. This
being the case, the fact that the state was not required
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to elect, until after it had introduced its evidence in chief,
resulted in no prejudice to any of the defendant’s sub-
stantial rights. It therefore follows that the court was
- guilty of no abuse of discretion.

The defendant insists that the court erred in refusing to
quash the second and third counts of the information;
and also in overruling his motion to quash the third count
after the state had introduced its evidence and rested.
And it is contended that the state having charged in the
first count that the offense described therein was committed
on the 1st day of June, 1901, the second and third counts,
in which the dates of the offenses charged were alleged
as of January 4, and February 5, 1903, failed to state any
offense, because, if the charge contained in the first count
were true, the prosecutrix could not have been chaste at
the times last above mentioned. In the first place, an
examination of the first count shows that the facts alleged
therein were not sufficient to constitute the crime of
statutory rape. Therefore, it stated no offense, and, even if
that count had stated an offense, it appears that the state
had no proof, or at least offered none, to sustain it. For
these reasons the allegations of the first count could in no
way affect the charges contained in the other two. Again,
when the state elected to rely on the third count for a
conviction, the second count was as completely eliminated
from the case as though it had never been set forth in
the information. It follows that when the accused was
required to present his defense the information, in legal
effect, contained only the third count, and stood precisely
as though it had never contained any other. That count
was sufficient in form and substance to charge the offense
of statutory rape, and on that count, and no other, the
jury returned a verdict of guilty. Again, it was held in
Bailey v. State, 57 Neb. 706, that the defendant cannot
plead his own defilement of the girl within the statute of
limitations as a defense to a later defilement. The court
said :

«Had the first defilement of the girl by the prisoner
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occurred in Nebraska instead of Iowa on the date it did,
and which was prior to the one charged in the indictment,
then the first defilement would be no defense to the
prisoner on an indictment for the second, since both would
have been within the statute of limitations and each inter-
course a part of the crime charged in the indictment.”

For these reasons it is apparent that the court did not
err in overruling the defendant’s motion to quash.

It is further contended that the court erred in overruling
defendant’s demurrer to the state’s evidence. It is true
that when the state first rested, the prosecutrix had, by
her evidence, denied that the defendant had sexual inter-
course with her at any time. But taking into considera-
tion the testimony of her mother, in which she related
the fact of having caught the defendant and her daughter
in a compromising position in the barn on the 5th day
of February, 1903, with other circumstances detailed by
the witnesses, the conduct of the prosecutrix and the de-
fendant toward each other, the fact of his having her taken
from her own home in the night time, conveyed her to a
neighbor’s, taking her thence to his own house where he
kept her concealed for more than a week, at a time when
he knew she was wanted by the state as a witness against
him in the prosecution of this case, together with her
confessions to her mother, and others, as shown by the
record, we cannot say that a conviction could not have
been sustained, and that the case should not have been
submitted to the jury. We think, however, this objection
is eliminated because the case was reopened and other
and further evidence introduced by the state. '

Under the general head of.errors of law occurring at
the trial, many assignments are discussed by the de-
fendant’s counsel, and we will endeavor to dispose of them
in the order in which they are presented.

Complaint is made because the prosecution was allowed
to ask Miss Thomas certain questions relating to her evi-
dence given at the preliminary hearing. For example:
“Q. Do you remember the circumstances you testified to
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on the preliminary examination as to what took place
upstairs on that Sunday in June, 1901, between ;you and
Blair?” The answer to this question, as shown by the
record, was: “I do not remember. No, sir.” It appears
that all like questions were answered by her in the same
way. It is apparent that the witness was at least a re-
luctant one, and for that reason the form of the questions
was permissible. It further appears that no attempt was
made to show what her evidence, or any part of it, was
on the preliminary hearing, and, as the questions con-
tained no recital of such evidence, it is not apparent te
us how the examination complained of could in any way
prejudice the defendant’s rights.

Complaint is made of the admission of certain parts of
the evidence describing defendant’s conduct in removing
the prosecutrix from her home in the night time and con-
cealing her at his house, when he knew she was wanted
as a witness by the prosecution. It is contended that this
evidence could have no tendency to prove the crime alleged
to have been committed on the 5th day of February, 1903,
and only had a tendency to prejudice the rights of the de-
fendant. We think counsel have failed to comprehend
the purpose for which this evidence was introduced. It
is true that it constituted no direct proof of the specific
act charged against the defendant, but evidence of such
conduct is always admissible because it is inconsistent
vith the innocence of the accused. “Evidence is relevant
to show that the accused has threatened or assaulted a
witness, has endeavored to prevail on him to abscond, has
procured his absence, has endeavored to induce him to
testify falsely.” 12 Cye. 398.

In State v. Keith, 47 Minn. 559, 50 N. W. 691, it was
said:

“Tt is a prejudicial circumstance, which may weigh
heavily against one accused of crime, that witnesses were
by him sent out of the state and kept away, so that their
testimony might not be produced against him.”

We therefore hold that all of the testimony conmecting
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the defendant in any way with removing the prosecutrix
from her home and concealing her whereabouts from the
pProsecution was relevant, and therefore properly received.
The fact that this was done with the consent, and at the
request, of the prosecutrix does not rob it of its incriminat-
ing character, and the exclusion of her evidence showing
such request and consent was not reversible error.

Error is assigned for allowing the witness Beulah
Thomas to answer certain questions on redirect examina-
tion touching the actions of the defendant and her own
conduct during her absence from home from the 22d of
November to the Tth day of December following. We have
examined the record, and fiicl nothing improper in these
questions; and, as the defendant has not pointed out to
us any particular reason for his statement that they were
prejudicial to his rights, we are unable to say that the
court erred in allowing them to be asked and answered.

It is contended that the court erred in receiving certain
evidence given by Mrs. Thomas, the mother of the prose-
cutrix. A part of the evidence complained of related to
statements made by the defendant to herself and husband,
when he was charged by them with baving sexual inter-
course with their daughter in the barn on February 3,
1903. This evidence was clearly competent; but the gist
of the complaint is that the witness stated that a certain
letter written by the prosecutrix, which seemed to connect
the defendant with the transaction, was read to him at
that time, and he was asked what he had to say about it.
No statement was made to the jury of the contents of the
letter, and as it was not introduced in evidence the de-
fendant could not have been prejudiced by the form of
these questions. The rest of the testimony of this witness
related to the conditions existing at the barn on the 5th
day of IFebruary, 1903, what she saw there, and what took
place between defendant and her daughter on that oc-
casion. This evidence was clearly competent, and was
properly received. )

Error is predicated for receiving certain parts of the
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testimony of S. A. Thomas, the father of the prosecutrix.
That which is particularly complained of was his state-
ment that he swore out a warrant for Blair’s arrest, and
went down there with the deputy sheriff after him. This
evidence, it is claimed, had no tendency to prove the crime
charged. In answer to this criticism it is sufficient to say
that it was not offered for that purpose, but was offered
in connection with the actions of the defendant in con-
cealing the witness at a time when he knew her evidence
was necessary in order to proceed with his trial.

It is contended that the court erred in receiving the
evidence of Lewis H. Bice, as to the conversations he had
with the defendant when employed by him to take the
prosecutrix from her home to Anderson’s, together with
the conduct of the witness and the accused, and the con-
duct of the accused toward the prosecutrix from the 20th
of November, 1903, until the trial of this cause in
January, 1904. And it is urged that such testimony could
have no tendency to prove the crime with which the defend-
ant was charged. It is apparent that the evidence of Mr.
Bice was introduced as an incriminating circumstance
tending to prove the crime charged, and for the purpose
of showing the conduct of the defendant in secreting the
prosecuting witness. All of this testimony was competent
for that purpose. It is also said that the jury might not
believe that the defendant committed the crime on the
5th day of February, 1903, but that on account of this
evidence they might believe that he committed the crime
Letween the 26th of November and the Tth day of December
of that year. It is a sufficient answer to this objection to
say that there was nothing in the testimony of the witness
Bice from which any one could even infer that sexual
intercourse had taken place between the accused and the
prosecutrix during the time covered by his evidence.

Objection is also made to the testimony of the witnesses
Meredith, Newman, Dorsey, Wilcox, and others, relating
to the conduct of the accused and the prosecutrix toward
edch other. As was said in People v. Castro, 133 Cal. 11,
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65 Pac. 13, evidence of improper familiarity may be re.
ceived to prove the adulterous disposition of the partics
implicated. While it is true the evidence of these witnesses
does not directly establish the commission of the crime
charged, yet, from the conduct of the parties described
thereby, the jury might conclude that it was not im-
probable that the act of sexual intercourse had taken
place between them, as charged. Such testimony would
at least tend to corroborate the evidence of the prose-
cutrix, and corroborating facts and circumstances are
always admissible, and should be introduced in evidence
when available.

Complaint is also made because the court excluded the
evidence of Mrs. Blair and others, offered for the purpose
of showing that the prosecutrix had said to them, while
she was concealed at the defendant’s house, and at other
times and places, that the accused had never wronged her,
or misused her in any way, and the reason she did not go
home was because her parents were trying to compel her
to testify that she had criminal relations with the de-
fendant; that such testimony was false, and that they
threatened to punish her for not testifying as they wanted
her to, which was to testify to that which was false. When
this evidence was offered it was clearly incompetent. The
prosecutrix had testified positively that the accused had
never had sexual intercourse with her. The testimony
offered in no manner tended to dispute her evidence.
Therefore it was not competent, when offered, for any
purpose. Again, it was hearsay evidence, and amounted,
at that time, to nothing more than an attempt to cor-
roborate the evidence of the prosecutrix by her own dec-
larations.

It is further contended that the court erred in permit-
ting counsel to ask the prosecutrix the questions which
“-ere propounded to her at the time she was recalled and
testified as to the act of sexual intercourse between her-
self and the defendant on the 5th day of February, 1903,
hecause they were unfair, unreasonable and leading, and,
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in fact, suggested to the witness the answers desired. The
only criticism which can be truthfully directed against
this form of examination is that it was somewhat leading.
We have often held that, where the witness clearly appears
to be hostile or reluctant in giving testimony, the court
" in his discretion may permit the prosecution to propound
leading questions. It is apparent from the record that
the prosecutrix was not only a hostile witness, but also
a most reluctant one. This no doubt because of her re-
luctance to publish her own shame. Therefore leading
questions were proper and necessary in this case, and the
court rightly so held.

We come now to the question of defendant’s request for
a continuance of the case, after the prosecutrix was re-
called, to enable him to procure the attendance of witnesses
to prove that she had told them at different times and
places that the defendant had never had sexual intercourse
with her at any time, had always treated her well, and
never injured her in any way. This application for a
continuance was overruled by the court, because it ap-
peared that a large number of the witnesses desired
for the purpose above mentioned were present in the court
room, and if there were any other witnesses desired for
that purpose their testimony would be merely cumulative;
that there was no sufficient foundation laid, or showing
made, for a continuance of the case. It appears from the
record that James Carey, Ira Blair, James Oram, John
Walsh, Mary Blair, A. B. Taylor and John Blair were
called as witnesses for the purpose above mentioned ; that
they were all present in court, and testified to the fact
that the prosecutrix had told them, at different times and
places, that the defendant had always treated her well;
had never injured her in any way, and had never had sexual
intercourse with her at any time. Only three witnesses
of all those subpenaed by the defendant were absent and
failed to testify on that point. When we take into con-
sideration the statement of the prosecutrix that she did
not remember whether she made those declarations to the
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three absent witnesses, and further consider the fact that
their evidence, if produced, would have been merely cumu-
lative, we are constrained to hold that the denial of a con-
tinuance in no manner prejudiced the defendant’s rights.

It is strenuously contended that the court erred in per-
mitting the state to withdraw its rest after a part of the
arguments were made, and recall the prosecutrix for
further examination. That this is a matter committed
to the sound discretion of the trial court there can be
no question. McClellan v. Hein, 56 Neb. 600; Hans v.
State, 50 Neb. 150; Sicber v. Weiden, 17 Neb. 582; Gil-
lette v. Morrison, 9 Neb. 393 ; Tomer ¢. Densmore, 8 Neb.
384 ; Chicago, B. & Q. R. Co. v. Goracke, 32 Neb. 90;
Pence v. Uhl, 11 Neb. 320.

In Fremont, E. & 1. V. R. Co. v. Crum, 30 Neb. 78, the
court said:

“It appears from the bill of exceptions that after the
closing of the evidence, and the counsel on either side had
addressed the jury, the counsel for defendant asked the
court to instruct the jury to find for the defendant, on the
ground that the plaintiff had not shown by the evidence
that any one of the three fires alleged were upon the land
described in the petition. Thereupon counsel for the plain-
tiff moved to reopen the case, to which defendant objected,
and counsel stated that he would be unable to proceed
with the trial if the case was then opened; which objection
was overruled, the case was reopencd and the plaintiff
allowed to re-examine witnesses as to the locality of the
railroad and that of the burned premises. * * * We
see no reversible error in the action of the court; but it is
not doubtful that it was within the discretion of the court,
and tended to the impartial administration of justice and
to the economy of litigation.”

In Yeoman v. State, 21 Neb. 171, the court said:

“After the introduction of other witnesses the defense
rested. The district attorney then recalled Amanda Yeo-
man ‘for the purpose of cross-examination.” To this plain-
tiff in error at the time objected, but the objection was





































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































