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AT

JANUARY TERM, 1908.

FRANK BARKER V. STATE OF NEBRASKA,

FILED JANUARY 8, 1908. No. 15,546.

Exrror to the district court for Lancaster county: T.ax-
coLN I'rost, JUDGE. Affirmed.

- I'rancis G. Haomer and T. F. Hamer, for plaintiff in
error.

W. T. Thompson, Attorney General, and Grant G- Mar-
tin, contri. :

Per CURIAM.

It appearing from the record affirmatively that the
-judge of the district court for Lancaster county has pro-
ceeded in all things in accordance with the statute provid-
ing for the investigation as to the sanity of a convict under
sentence of death, the order entered and the proceeding of
said judge therein are in all things

AFFIRMED.

(437)
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Webb v. Wheeler.

MarsHALL WEBB, APPELLEE, V. ROsINA WHEELER,
APPELLANT.

Frep JaAxvary 8, 1908. No. 14,811.

1. Covenants: Breacir. A covenant in a deed that “I hold said prem.
ises by good and perfect title,” if untrue, is broken when made,
and right of action at once accrues thereon.

: RiCovERY FOR IMPROVEMENTS. When the plaintiff is
in possession of the premises and can recover the value of his
improvements under the “occupying claimant’s act,” he cannot
recover the value thereof in such action for damages.

APPEAL from the district court for Nemaha county:
Joun B. Rarer, Junee. Reversed.

Stull & Hawrby and H. A. Lambert, for appellant.
Neal & Quackenbush, contra.

SEDGWICK, C. J.

Three important questions are presented in this case.
Two of them have been very much discussed by the courts
of the country generally, and the authorities are samewhat
at variance thereon. In the decisions of this court there
appears to be a diversity of expression at least, and per-
haps it may be said a conflict in principle.” The real estate
il controversy was conveyed to this defendant by a deed
with general covenants of warranty executed jointly by
one Emma Carse, widow of Henry Carse, deceased, and
her daughter, Alice V. McCandless, the hushand of Mrs.
McCandless joining also in the deed. Henry Carse in his
lifetime was the owner of the premises and had good title
thereto. The said deed to this defendant recited that the
grantors were the heirs of Henry (arse. The defendant
conveyed the land to this plaintiff, the deed of conveyance
containing covenants of title and warvanty. Afterwards
the plaintiff discovered that Mrs. Carse and her daughter
were not the only heirs of Henry Carse; that an adopted
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child was an equal heir with Mrs, McCandless, and so the
title conveyed to the defendant, and by her conveyed to
this plaintiff, was an undivided one-half interest in the
land, together with the widow’s dower estate. Upon dis-
covering this defect in the title the plaintitf brought this
action. The plaintiff took possession of the land under
his deed and had not been disturbed in his possession when
this action was begun. The two important questions above
referred to which arise upon these facts are: Ifirst, can an
action be maintained for damages for breach of covenant
of title to real estate before eviction, and in such case
what is the measure of damages? A further question also
arises in the case in determining the measure of damages
from a consideration of the following facts. The defend-
ant made lasting improvements upon the property in good
faith while she held, as she supposed, full title to the prop-
erty, and also the plaintiff, after he received his warranty
deed from the defendant and went into possession of the
property, made lasting and valuable improvements there-
on. Should the value of these improvements, both those
made by the plaintiff and by the defendant, be taken into
consideration in determining the amount of plaintiff’s
damages? .

1. The decisions of this court are not as clear and satis-
factory as might be wished upon the first question above
suggested. It seems to be conceded in the briefs that all
of the courts of this country, including the supreme court
of the United States, but excepting the courts of Ohio,
Wisconsin and Nebraska, hold that a covenant in a deed
that the grantor has perfect title is broken when made if
the title is not perfect, and that an action at once accrues
thereon for damages. In Ohio it is held “that a seizin in
fact of the grantor at the time the deed was executed is a
sufficient compliance with the covenant of seizin in the
deed.” In this holding it would appear that the word
“geizin” is construed to mean a claim of title accompanied
with possession, and therefore in Ohio under a covenant
of seizin an action cannot be maintained for damages on
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account of failure of title if the grantee is in undisputed
possession of the premises. In Scott v. Twiss, 4 Neb. 133,
Mr. Justice MaxXwWeLL adopted this principle and declared
it to be the law of this state. It is plain that in this
opinion the word seizin was understood as in the Ohio case.
A covenant for seizin, then , only meant that the covenantor
was in peaceable possession of the premises under a claim
of right and covenanted that the same estate was trans-
ferred to the grantee. Of course, the covenant that the
grantee should have peaceable possession under a claim of
right was not broken until that possession was terminated,
and under such a covenant it does not seem to have been
necessary to have discussed the common law rules of con-
veyance, except so far as it was necessary to determine
the meaning of the word seizin, and of the covenant in
which that word was used. Perhaps the real difference
between the Ohio court and the supreme court of the
United States and other courts of this country is in the
force and effect given by constrnction to the various
covenants considered. It would seem reasonable to say
that the spirit of our law which deals with the substantial
rights of parties, rather than with antiquated forms, would
require the courts to inquire as to the real meaning of
the covenant involved and being” construed. What did
the grantor agree to do? Has he broken that agreement,?
If he has, what actual damage has he caused to the
grantee by so doing? A satisfactorv answer to these ques-
tions ought to dispose of the case. If in framing his
covenants the grantor sees fit to use the word seizin or
other technical terms, it is reasonable to suppose that he
intended that the recognized technical meaning of such
expressions should be given them in construing his con-
tract, and so in Scott v. Twiss, supra, the grantor having
agreed to protect the grantee in his seizin of the premises,
the court assumed that his covenant was not broken as
fong as the grantee obtained that which it is there agreed
for him to have, to wit, the seizin (possession with claim
of right) of the premises. Perhaps all courts do not agree
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in this definition of the word seizin, but when the word
is so defined, as it appears to have been in Scott v. Twiss,
then the conclusion reached upon this point in that case
is unavoidable. In Cheney v. Straube, 35 Neb. 521, the
‘tule was announced in this language: “A cause of action
on a covenant of warranty, or for a quiet enjoyment, does
not accrue in favor of the covenantee until eviction or
surrender by reason of a paramount title”” The language
of the covenant sued upon in this case was: “And I cov-
enant to warrant and defend the said premises against
lawful claims of all persons whomsoever.” And the court
said: “This covenant is considered to bé tantamount to
that for quiet enjoyment, and what will amount to a
breach of the latter is also a breach of the former.” With
this construction of the meaning of the covenant there can
be no doubt of the correctness of the conclusion. If the
agreement of the grantor with the grantee was that the
grantee should remain in quiet enjoyment of the premises,
that agreement would not be broken until the grantee was
deprived of possession. In Hampton v. Webster, 56 Neb.
628, the second paragraph of the syllabus is as follows:
“In an action to recover damages for breach of covenants
of warranty of title it is essential to allege in the petition
that plaintiff has been evicted by title paramount.” Sub-
stantially the same language is used in T'rozell ». Stevens,
57 Neb. 329. The language of the covenant involved is.
not stated in either of these opinions; but, as Real v. Hol-
lister, 20 Neb. 112, is cited as authority in both of these
cases, it is presumed that the covenant was in the language
discussed in that case. The covenant there discussed was:
“They do hereby covenant to warrant and defend the title
to said premises against the lawful claims of all persons
whomsoever.” And the court said that this is equivalent
to a covenant for quiet enjoyment. The distinction may,
perhaps, be a little fine, and yet it will be noticed that the
covenant is to defend the title against the claims of other
people, and not that the grantor had a good and perfect
title at the time that he made the conveyance. Under a
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covenant to defend it may well be urged that the cove-
nantor was entitled to an opportunity to defend before he
should be called upon to respond in damages. The court,
however, upon the point under discussion in the case last
named, quoted the following language from Mr. (ireenleaf :
“The covenant for quict enjoyment goes to the possession,
and not to the title; and, therefore, to prove a breach, it is
ordinarily necessary to give evidence of an entry upon the
grantee, or of expulsion from, or some actual distunrbance
in the possession; and this, too, by reason of some adverse
right existing at the time of making the covenant, and not
of one subsequently acquired.” 2 Greenleaf, Evidence
(16th ed.), sec. 243. He also quoted from Mr. Chancellor
Kent as follows: “But the covenant of warranty and the
covenant for quiet emjoyvinent are prospective, and an
actual ouster or eviction is necessary to constitnte a
breach of them.” 4 Kent, Commentaries, p. *471. From
this last quotation it appears that formerly, when the word
“warranty” was used without other qualification, it had a
prospective meaning; that is, it was construed to mean
that the grantor agreed to defend the rights of the grantee
in the property conveyed, and should only be called upon
to respond in damages when he had failed to make good
such defense. In 8 Am. & Eng. Ency. Law, p. 90, note 1,
it is said: “In Nebraska the Ohio doetrine was followed
in Scott v. T'wiss, 4 Neb. 133, but disecarded, without notice
of that case, in Real v. Hollister, 20 Neb. 1127 This state-
ment seemns to be hardly warranted from a careful com-
parison of the two decisions, if the distinction between a
covenant for quiet enjoymmeunt and a covenant that the
grantor then has perfect title and right to convey is con-
sidered.

In the case at bar, the covenant contained four express
promises: “That I hold said premises by good and perfect
title; that I have good right and lawful authority to sell
and convey the same; that they are free and clear of all
liens and incumbrances whatsoever; and I covenant to
warrant and defend the said premises against the lawful
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claims of all persons whomsoever.,” The last promise is
undoubtedly the form of covenant considered in the cases
of Real v. Hollister, Hampton v. Webster, and Troxell v.
Stecens, supra. Such a covenant is not broken until
the covenantor fails to defend the premises against the
lawful claims of other persons, and there is some reason
for saying, as was said by Judge Cors in Real v. Hollister,
supra, that such a covenant is construed to be a covenant
for quiet enjoyment. But there appears to be no reason
whatever for so construing the covenant “that I hold such
premises by good and perfect title” If this covenant is
not broken when it is made, in case the title is not good
and perfect, then it cannot be broken by dispossessing the
covenantee. We see no reason to resort to the technical-
ities of the rules of common law conveyancing to ascertain
the meaning of a contract couched in ordinary, simple lan-
guage, as is this covenant. No technical words are used,
and the rule of the code that common words are to be used
in their ordinary sense is applicable. Very many of the
cases from which it is commonly supposed that there is an
irreconcilable conflict of aunthorities upon this question
involved the construction of contracts to convey. When
the contract is to execute a conveyance with the usual
covenants of warranty, or with the usual covenants of
seizin, or like expressions, and contains no other language
from which it can be determined in what sense these ex-
pressions are used, it becomes necessary to eonsider the
technical meaning of such expressions, and the courts of
different jurisdictions have under such circumstances de-
clared the general expression “with usual covenants of
seizin,” or “with usual covenants of warranty,” to be
generally understood in the locality where they are used
as having a certain specified meaning, and it is not sur-
“prising that under such circumstances varying meanings
should be given in different jurisdictions to the same form
of words. But, when the contract to convey or the deed
that has been executed in pursunance thereof contains cove-
nants in such plain language as to leave no doubt of their
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meaning, there can be no necessity for a resort to conflici-
ing authorities. The petition in this case alleged all of
these four covenants and alleged the breach thereof. The
proof failed to show that the covenant “to warrant and
defend the premises against the lawful claims of all per-
sons whomsoever,” that is, the covenant for peaceable
possession and quiet enjoyment, had been broken. The
plaintiff was still in undisturbed possession of the land.
But the proof showed beyond question that the covenant
that the grantor held “said premises by good and perfect
title” was broken when made. The grantor did not then
have a good and perfect title, and there can be no reason
for refusing the plaintitt his action to recover his damages
caused by the breach of this covenant as soon as he ascer-
tained the facts. A

2. The second question as to the measure of damages in
such case has also been much discussed and presents some
difficulty. More than a century and a quarter ago the
courts of England established the principle that upon a
contract for the purchase of real estate, if the vendor,
without fraud, is incapable of making a good title, the
purchaser is not entitled to any compensation for the loss
of his bargain. Flureaw v. Thornhill, 2 Wm. Bl. (Eng.)
*1078. This case appears to have been generally followed
in England since that time, and the questions discussed in
regard to it have been as to exceptions to the rule. A
discussion of this matter may be found in a somewhat
extensive note to Kirkpatrick v. Downing, 17 Am. Rep.
678 (58 Mo. 32).  In the principal case the Missouri court
discusses the matter somewhat at length, and referring to
the authorities in this country and after quoting from the
opinion of the supreme court of the United States in Hop-
kins v. Lee, 6 Wheat. *109, which it appears to follow, the
Missouri court said: “The rule (of the United States
court) commends itself for its intrinsic justice. It con-
forms to the varying circumstances of each particular case,
and is equitable and just. The arbitrary and unbending
rule that the purchase money and interest shall in all
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cases be taken asg the criterion of damages will, in the
majority of instances, do injustice either to the seller or
purchaser. No reason is perceived why it should be ad-

hered to and enforced, when one more consistent with
equity is found, and which is easily administered. The
rule for which we contend is just to both parties. It gives
to the purchaser precisely what he has lost in consequence
of the breach of contract committed by his vendor, and it
makes the latter responsible for the violation of his agree-
ment in the full amount to which he has occasioned
injury.” In Beck v. Staats, p. 482, post, the law is said to
- be in this state: “The measure of damages for the breach
by the vendor of an executory contract for.the conveyance
of real estate, where the breach is caused either from the
refusal or the inability of the vendor acting in good faith,
is the difference between the value of the land at the time
of the breach and the price he contracted to receive, and
in addition thereto the vendee may recover the amount ad-
vanced upon the purchase price.” The opinion in the case
was carefully prepared by Mr. Commissioner EPPERSON,
and we feel satisfied with the conclusion reached. It is
shown in that opinion that this court is thoroughly com-
mitted to the doctrine there announced by a long line of
decisions. We cannot perceive any basis for a different.
rule as to the measure of damages upon a breach of cove-
nant that the grantor has good title and the measure of
damages upon a breach of a contract to convey and give
such title. The court of errors and appeals of New Jersey
in Gerbert v. Trustees, 59 N. J. Law, 160, 59 Am. St. Rep.
578, speaking of this question, said: “The injury in both
cases is the same—the loss of the property, the loss of such
profit as would have been incident to increased value.

The loss in both cases arises from the breach of the
vendor’s covenant on account of the defect in his title.

There can, therefore, be no solid basis for diversity in
the rule of damages applicable to-the two conditions,
and the rule should be unified if there is no serious
obstacle in the way.” And it is equally clear that,
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while there is some diversity in the language used in the
various opinions, this court is thoroughly committed to
the rule of damages that is announced in Beck v. Staats,
supra, in the cases arising upon contracts to convey real
estate.

‘We think that whether we are bound by the earlier
decisions of this court to observe a ditferent rule in the
case of breach of a similar covenant in a deed of convey-
ance it is unnccessary now to discuss, further than to
illustrate the rule that should be applied to a case like
the one at bar. In this case there was not an entire
failure of title. The plaintiff contended, and the trial
court appears to have held, as stated in 11 Cyc. 1163, that,
“where the breach is only as to an aliquot and undivided
part of the land attempted to be conveyed, the damages
are in proportion to the whole consideration paid as that
aliquot part of the land is to the whole thereof.” e
think that, in any view of the proper mecasure of damages
in ordinary cases of the breach of such covenants, the rule
above quoted, if correct (which we do not decide), has not
been properly applied in this case. After the defendant
had obtained her title from Mrs. Carse she put valuable
~and lasting improvements upon the land, and this plain-
tiff has also made valuable improvements as hefore stated.
Under our occupying claimant’s act this plaintiff could not
be deprived of the land without payment for the improve-
ments made both by himself and by his grantor who held
under the same title. What, then, could the adopted child
of Mr. Carse, whose interest in the land has not been con-
veyed, claim in this land? The failure of title which this
plaintiff obtained through his deed is only as to the in-
terest of this adopted child. It is true that, in an action
like this for damages for a breach of covenant of title,
difficulties and uncertainties are involved as to the real
value of the interest in the land not conveyed to this
plaintiff in his deed. These difficnlties and uncertainties
the plaintiff himself has hrought to the counrt, by not first
bringing an action to determine and have adjudicated the



Vor. 80] JANUARY TERM, 1908. 447

Webb v. Wheeler.

interest involved in the outstanding title; and he should
=~at be allowed in this action to recover the value, or any
part of the value, of those improvements that were placed
upon these premises by himself or his grantor, since he can-
not be deprived of those improvements through this out-
standing title, and therefore has not lost the value thereof
through this defect in his title. The measure of his
damages in this case, then, is the value of the outstanding
title at the time that the plaintiff obtained his deed—
that interest in the land of which he might be deprived
through this outstanding title.

The plaintiff insists that this issue is not presented in
the pleadings, but we think that this objection is not well
taken., The plaintiff in his petition alleged: “That after
the purchase of said premises from said defendant, and
prior to plaintiff’s knowledge of said defect in the title
and the interest of said Avis Darleen (larse in and to
said premises, the plaintiff had expended in permanent
improvements and betterments on said premises the sum
of $350.” The answer was a general denial. The court
allowed the plaintiff to recover one-half of the improve-
ments placed thereon by himself. This he was not entitled
to on any theory of the rule of measure of damages in
such case. The plaintiff, being still in possession of the
land and in use of these improvements, has not lost the
.value thereof through the defect in his title.

The judgment of the district court is therefore reversed
and the cause remanded. .

, REVERSED.
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GEORGE W. HOLMES, APPELLANT, v. NANCY E. MASON
ET AL., APPELLEES.*

FiLep JANUAry 8, 1908. No. 15,060.

1. Homestead, Administrator’s Sale of. A homestead of less value
than $2.000 cannot be disposed of at administrator’s sale, either
for the discharge of incumbrances thereon, or for the payment
of debts against the estate of the decedent; and a sale of the
homestead under a license granted by the district court pur-
porting to authorize such a sale is absolutely void.

2. Limitation of Actions: SALe or HoMESTEAD: Suir BY HEmR. Tbe
provisions of section 117, ¢h. 23, Comp. St. 1907, apply to irregu-
lar administrative sales, but mnot to sales that are absolutely
void; and an action by an heir to quiet his title to the homestead
of his ancestor may be maintained at any time within ten years
after his right of action accrues, or the attainment of his
majority.

3. Constitutional Law: HomesTtEAD Act. Section 17 of the act of Feb-
ruary 26, 1879 (laws 1879, p. 61), commonly called the “home-
stead law,” does not conflict with the provisions of the constitu-
tion, and the act as a whole is a valid exercise of legislative
power.

APPEAL from the district court for Harlan couhty: Eb
L. Apams, JUDGE. Reversed in part.

Field, Ricketts & Ricletts, for appellant.
J. G. Thompson, contra.

BARNES, J.

The plaintiff commenced this action in the district court
for Harlan county to quiet his title to the northwest quar-
ter of section 17, town 2, range 18, situated in said county.
The defendant Nancy E. Mason answered by way of
cross-petition, claiming a life estate therein, and prayed
for an accounting of the rents and profits, and for posses-
sion during the remainder of her natural life. The other

- defendants filed cross-petitions, alleging ownership in fee,

* Rehearing denied.A ) Sge opinion, p. 454,_ pgét.
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subject to the life estate of their codefendant, and prayed
for a decree quieting their title. The trial resulted in a
judgment by which the plaintiff was given the life estate
of the first-named defendant. The other defendants were
adjudged to be the owners of the fee. Their title was
quieted, and they were awarded possession after the extin-
guishment of the life estate. The plaintiff appealed, and
presents, as we shall presently see, two main questions for
our determination.

The facts established Ly the record, and which are no'
in dispute, may be briefly stated as follows: On or abon!
the 29th day of October, 1881, William B. Mason died.
intestate in Harlan county. At that time he owned the
premises above described in fee, subject to a mortgage of
$300, together with other lands situated in said county.
For many years prior to his death he, together with his
wife and children (the defendants herein), had occupied
the land in question as their homestead, and were so occu-
pying it at that time.” Shortly after his death the widow,
the defendant Nancy E. Mason, was appointed administra-
trix of his estate; and in September, 1882, she applied to
the district court for Harlan county for a license to sell
all of the real estate of her intestate for the payment of
his debts. License was granted, and in pursuance thereto,
on or about the 14th day of April, 1883, she sold it all
subject to the mortgages thereon, and took a bond from
the purchasers conditioned for their payment. The sale
was confirmed on the 11th day of June, 1883, and deeds
were made to the purchasers. The land in controversy,
the homestead above mentioned, was sold to one 8. B.
Turner, who took possession of it; and the plaintiff, George
W. Holmes, now claims and holds the same by mesne
_convevances. From the 11th day of June, 1883, until the
8th day of January, 1906, when this action was commenced,
the plaintiff and his grantors held the open, notorious and
undisputed possession of the premises under claim of title.
At the time the license was granted and the sale made to

32
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Turner, the homestead was worth less than $2,000. When
this action was commenced, three of the defendants, Ida E.
Rowley, Henry I.. Mason and Effie I. Harroun, were more
than ten years past their majority, while the other de-
fendants, when their cross-petitions were filed, were a little
less than ten years past that age.

The first question presented for our consideration is
the effect of the statute of limitations as applied to the
cross-actions of the defendants. Under this head, the
plaintiff’s first contention is that the bar of the statute
was complete as to those defendants who were more than
ten years past their majority when this action was com-
menced. Section 57, ch. 73, Comp. St. 1907, provides:
“That an action may be brought and prosecuted to final
decree, judgment, or order, by any person or persons,
whether in actual possession or not, claiming title to real
estate, against any person or persons who claim an adverse
estate or interest therein, for the purpose of determining
such estate or interest, and quieting the title to said real
estate.” By section 59 it is provided: “Any person or per-
sons having an interest in remainder or reversion in real
estate shall be entitled to all the rights and benefits of
this act.” The trial court having held that the plaintiff
was the owner of the life estate of the defendant Nancy E.
Mason, and no complaint having been made as to the cor-
rectness of that part of the decree, it follows that as
against him a possessory action cannot now be maintained,
and defendants were compelled to proceed, if at all, under
the provisions of section 59 to have their remainder estab-
lished and their title thereto quieted; and such is the form
of their cross-actions. It is provided by section 6 of the
code: “An action for the recovery of the title or possession
of lands, tenements or hereditaments, can only be brought
within ten years after the cause of such action shall have
accrued.”

The statute of limitations as to each of the several de-
fendants commenced to run when he arrived at his major-
ity. - So as to the defendants who were more than ten
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years past their majority at the time this action was
commenced the bar of the statute of limitations ‘was com-
plete. Therefore so much of the decrece of the trial court
as granted any relief to those defendants was erroneous.
As to them the action should have been dismissed, and the
title to three-fifths of the land in controversy should have
been quieted in the plaintiff. Foree v. Stubbs, 41 Neb.
271; Hall v. Hooper, 47 Neb. 111; First Nat. Bank v.
Pilger, 78 Neb. 162; Lyons v. Carr, 77 Neb. 883 ; Hobson v.
Huatable, 73 Neb. 334,

As to the other defendants, plaintiff contends that as
they were more than five years past their majority when
they filed their cross-petitions their cross-actions were also
barred by the provisions of section 117, ch. 23, Comp. St.
1907, which reads in part as follows: “No action for the
recovery of any estate sold by an executor or administra-
tor, under the provisions of this subdivision, shall be
maintained by any heir or other person claiming under
the deceased testator or intestate, unless it be commenced
within five years next after the sale.” In view of our
former decisions the plaintiff’s contention on this point
cannot be sustained. In Brandon v. Jensen, T4 Neb. 569,
after an exhaustive review of the authorities, it was held:
“The provisions of section 117, ch. 23, Comp. St. 1903,
apply to irregular administrative sales, but not to sales
that are absolutely void.” We are satisfied with the rea-
soning of that case, and the rule there announced has since
been followed and affirmed, in substance, in First Nat.
Bank v. Pilger and Lyon v. Carr, supra. Plaintiff insists,
however, that the sale in this case was not void, and at-
tacks our former decisions on that question. He argues
that the court was not without jurisdiction of the subject
matter, and therefore the order granting the license to
sell the homestead was not void, but was voidable only.
In some of our former decisions it is said: “The order
granting the license to sell the homestead was void for
want of jurisdiction.” This statement is vigorously as--
sailed, and perhaps a more accurate expression should
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have been used. Tt is true that the district court has juris-
diction of an action or application by an administrator
to sell the lands of his intestate for the payment of his
debts. DBut it is equally true that the sale of the home-
stead of a deceased person for that purpose is positively
inhibited by statute; and so, while the court has jurisdic-
tion of the subject matter, it has no jurisdiction over the
homestead, and therefore it has no power to order its sale
for that purpose, and such a sale is therefore absolutely
void. Tindall v. Peterson, 71 Neb. 160; Bizby v. Jewell,
72 Neb. 755; Hall v. Cooper, First Nat. Bank v. Pilger,
Lyons v. Carr, and Brandon v. Jensen, supra. It follows
that the sale of the land in question by the administratrix
was void. ’

By the terms of section 17 of the homestead act (laws
1879, p. 61) the land in question descended in fee, on the
death of the iniestate, to his children, subject to a life
estate in his widow; and their right of action was not
barred until the expiration of ten years from the attain-
ment of their majority. So the decree of the trial court
in favor of the defendants Henry L. Mason and Lester H.
Mason, quieting their title to two-fifths of the land in
question, was right and should be affirmed.

Tinally, plaintiff insists that the judgment below should
be reversed as to all of the defendants, except Nancy E.
Mason, because section 17 of the homestead law is uncon-
stitutional. His contentions are, in substance, first, that
the provisions of that section relate to a subject wholly
different from the one considered in the rest of the act,
and are not clearly expressed in the title; second, that its
provisions operate as an amendment to sections 30 and 67,
ch. 23, Comp. St. 1905, and do not contain a repeal of
the sections so amended; third, that the act is class legis-
lation and is therefore unconstitutional.

The argument on the first proposition is that the first
16 sections of the homestead act relate to defining, trans-
ferring, selecting and preserving homesteads for heads of
families, and defining who are such; that section 17 re-



Vion, 80] JANUARY TERM, 1908. 453

Holmes v. Mason,

lates exclusively to the descent of homesteads, and is in
conflict with the provisions of section 30, ch. 23, Comp. St.
1965, in that it exempts them from liability for the debts
of the decedent, while his other property is subject to their
payment. These questions will be disposed of in the order
above stated. The title to the act of February 26, 1879,
commonly called the “homestead act,” is as follows: “To
provide for the selection and disposition of homesteads,
and to exempt the same from judgment liens, and from
attachment, levy, or sale, upon execution or other process.”
Laws 1879, p. 57. This in itself is a complete answer to
the plaintiff’s argument. It is the disposition of the
homestead upon the death of the owner that the plaintiff
complains of in this case, and it is apparent that the title
to the act is broad enough to cover that subject.

Plaintiff’s second contention on this point must also
fail. The act in question is a special statute covering the
.whole subject of homestead, and is complete in itself. It
takes that special subject out of the provisions of the
general statute of descent without amending that statute,
and according to our former decisions on this point is not
unconstitutional. -

Lastly, the act in question is not class legislation. It
operates upon persons uniformly throughout the state, and
therefore is not unconstitutional. The act exempts home-
steads from forced sale to pay the debts of the head of
the family, and is “a beneficent provision for the protec-
tion and maintenance of the wife and children against
the neglect and improvidence of the father and husband.”
It is designed to protect citizens and their families from
the miseries and dangers of destitution. It is an enlight-
ened policy, looking to the general welfare, as well as to
that of the individual citizen. It is a statutory right
purely, created for the benefit of the debtor and his fam-
ily. The levy and sale of a debtor’s land and tenements
have always been regulated by statute. At the common law
the creditor had no right to sell the debtor’s land. He
could only sequester its rents and profits for the payment
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of his judgment. Hence, it is clearly within the power
of the legislature to exempt a reasonable portion of the
debtor’s lands from levy and sale upon execution, attach-
ment or other process, for the protection of his family;
and such legislation does not conflict with our constitu-
tion. Indeed, such legislation has been upheld and com-
mended by the courts of last resort in all of the states
of the Union having constitutional provisions like our
own. And so we are of opinion that the act in question
as a whole is valid, and is a proper exercise of legislative
power. Again, the homestead act has been in force in this
state for nearly 30 years. All of its provisions have been
frequently upheld by our courts, whose numerous decisions
have become a rule of property, and we see no reason to
" depart from them at this time.

For the foregoing reasons, so much of the judgment of
the trial court as granted any relief to the defendants,
Ida E. Rowley, Henry L. Mason and Effie I. Harroun, is
reversed. In all other things it is affirmed; and the case
is remanded to the district court, with duectlons to enter
a decree in accordance with this opinion.

JUDGMENT ACCORDINGLY.

~ The following opinion on motion for rehearing was filed
March 19, 1908. Rehearing denied:

Prr CURIAM.

In the opinion it is said: “While the court has jurisdic-
tion of the subject matter, it has no jurisdiction over the
homestead, and therefore it has no power to order its
sale for that purpose, and such a sale is therefore abso-
lutely void.” The main point made in the argument on
motion for rehearing is that “a judgment cannot be at-
tacked collaterally where the court has jurisdiction of the
parties and the subject matter.” A number of authorities
from this court are cited to sustain this proposition. The
langnage of the opinion quoted is hardly correct. The
court has jurisdiction of the subject of administrator's
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sales of real estate to pay debts; but, strictly speaking, it
has no jurisdiction of the subject matter, that is, the mat-
ter or thing which it is desired to reach by legal proceed-
ings, 4. ., the homestead. The subject matter is defined
by Black as “the thing in controversy.” The language
used in the opinion as to this point is not strictly accurate,
but the reasons given for the conclusion seem to be satis-
factory and the result is correct.
The motion for rehearing is therefore
OVERRULED.

NerTie M. DIKE, APPELLANT, V. JOHN ANDREWS ET AL,
APPELLEES.

Friep JANUARY 8, 1908. No. 15,022

Interest on Judgment. Where judgment has been entered on a penal
bond given to secure the payment of money in monthly instal-
ments, a part of which were not due at the date of the entry of
the judgment, interest should not be computed on the full amount
of the judgment, but only on such instalments as are not paid
at maturity, and then from the date of their maturity up to the
time of their payment.

APPEAL from the district court for Saline county : LESLIE
G. Hurp, Jupce. Affirmed.

W. G. Hastings, for appellant.
J. H. Grimm, contra.

DurrIE, C.

December 15, 1900, defendants became sureties upon a
bond given in a bastardy proceeding, the penalty of the
bond being $500. The order in the bastardy proceeding
required the defendant in that case to pay the plaintiff
thereon the sum of $6 a month for a term of 12 years.
Default was made in the payment of these monthly instal-
ments, whereupon suit was brought upon the bond and
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judgment entered against the defendants herein for $500, -
the full amount of the penalty. At different dates since
the entry of said judgment defendants had made pay-
ments, amounting in the aggregate to $521.10. In June,
1906, plaintiff obtained an order directed to the defend-
ants to show cause why execution should not issue against
them on this judgment. Defendants appeared, and in-
sisted that the judgment had been fully paid, and that the
order should be discharged. The court entered an order
finding that the judgment had: been paid in full, and dis-
missing the rule. Plaintiff has appealed.

It will be noticed that by the terms of the judgment in
the bastardy proceeding the defendant in that case was
required to pay the plaintiff $6 a month for a term of 12
years. The bond upon which the defendants became sure-
ties was executed for the purpose of securing such monthly
payments. The question in issue between the parties is
the interest which should bhe computed upon said judg-
ment; the defendants insisting that interest should be
computed upon such monthly instalments as they failed
to pay at maturity, while plaintiff insists that interest
should be computed upon the full amount of the judgment
up to the date of the first payment made thereon, and
upon the balance remaining due upon the judgment after
each of the several partial payments which the record
shows was made. If interest should he computed only on
the monthly instalments after they fell due up to the time
of their payment, defendants have paid the full amouunt
due upon the judgment, and the order appealed from
should be affirmed; but, if interest is to be computed upon
the full amount of the judgment, giving the defendants
credit for the partial payments made at the several dates
of such payment, then there is a remainder of something
more than $80 still Jlnpaid upon the judgment. The
judgment entry in the suit upon the bond is in the follow-
ing words: “On this 15th day of December, A. D. 1900,
this being the 12th day of this term of court, this cause
came on for hearing on plaintiff’s motion for a judgment
on the pleadings, and the same was argued and submitted
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to the court, and, the court being fully advised in the
" premises, the motion was sustained, and the court finds
for the plaintiff for the penalty on the bond set forth in
plaintiff’s petition the sum of $500; due on said penalty on
November 24, 1900, the sum of $132, for which exccution
is awarded. Defendant excepts to the finding of the
court. It is therefore considered and adjudged by the
court that the plaintiff have and recover of and from the
defendants the penalty of the bond, being $500, of which
amount the sum of $132 was due November 24, 1900, for
which amount execution is awarded.” No question is
raised as to the form of the judgment entered, and the
plaintiff does not contend that it could be collected other-
wise than as the monthly instalments of $6 matured.
The sole question then is: How should interest be com-
puted on this judgment? Our statute provides that inter-
est on all decrees and judgments for payment of money
shall be from the date of rendition thereof at the rate of
$7 on each $100 annually until the same shall be paid.
Ann. St, sec. 6727. We think this statute has reference
to judgments and decrees which may be immediately col-
lected. The language is “interest on all decrees and judg-
ments for the payment of money,” indicating that the -
money is immediately due and collectible, and that its
nonpayment by the defendant is a breach of duty on his
part. The cases cited by plaintiff in support of his claim
that interest should be computed upon the full face of the
judgment do not, in our opinion, bear out his contention.
Pcople v. Birdsall, 20 Johns. (N. Y.) *297, is not in point.
It appears from the facts stated by the reporter that judg-
ment had first to be obtained against a sheriff for default
in his office before suit could be maintained on his official
bond and his sureties made liable. The reporter in that
case refers to the statute in the following words: “By the
sizth section of the act, it is declared that in case of any
recovery by any party aggrieved against any sheriff for
any default, etc., it shall be lawful for the judges of this
court, upon motion in open court, to order the bond given
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by the sheviff to be put in suit against him and his sure-
ties; and, when judgment is obtained, the court shall, on
motion in open court, direct so much to be levied thereon
as shall be sufficient to pay to the party aggrieved his
debt, etc. And that if, after judgment obtained upon such
bond, any other party aggrieved, and who shall have
recovered any debt or damages against such sheriff for
any default, etc., shall apply to the court for relief, the
court shall, upon motion in open court, direct such further
sum to be levied on such judgment, etc., as shall be suffi-
cient to pay the debt, etc., to such party aggrieved.” One
Jackson obtained leave to issue execution on a judgment
theretofore obtained on the official bond of the sheriff at
the suit of Meeker and King, and a motion to set aside
this order was made on behalf of the sheriff’s sureties
upon two grounds: First, that no notice of the motion
was served upon them; and, second, that the order for
execution allowed the collection of interest on Jackson’s
judgment against the sheriff. The motion was sustained
on the first ground, the court-holding that the sureties
were entitled to notice before the order was granted, but
was overruled as to the second ground, the court holding
that Jackson was entitled to interest on his judgment if
the judgment was one that would carry interest. This is
far from holding that the judgment on the official bond
carried interest from its entry on such sums as were not
then due, but which might be collected on it in the future.
Winslow v. Assignees of Ancrum,1 McCord Eq. (8. Car.)
*100, also cited by the plaintiff as a case in point, does
pot uphold plaintiff’s contention. The court, after stating
that a judgment on a simple contract drew interest, added:
“But the rule holds good also on judgments on penal
bonds, if in fact the amount of the penalty be actually due
and owing for principal and interest at the time of the
judgment rendered.” In other words, the holding was
that, if there was due the plaintiff, when judgment on the
penal bond was entered, the full amount of the penalty
on the bond, interest could then be computed upon the
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judgment. The court presumed that the penalty in the
bond for which judgment was given was not greater than
the amount actually due the plaintiff and which the bond
was given to secure, and interest on the judgment was
allowed. The only case we have found where the question
was discussed is State v. Sarratt, 14 Rich. (8. Car.) 29.
The following is taken from the syllabus: “Under pro-
ceedings for bastardy commenced before the child has at-
tained the age of 12 years, the father, upon conviction,
may be required to enter into recognizance to pay $25 a
year, counting from the birth of the child, until its attain-
ment of 12 years of age. The statute of limitations ddes
not bar the prosecution, in cases of bastardy, for the an-
‘nual penalties that had accrued before the proceedings
were commenced. As interest is not chargeable upon the
annual penalties, the jury, in allowing credit for advances
made for the maintenance of the child, need not ascertain
the time when the advances were made.” It is true the
opinion makes no reference to any statutory allowance of
interest upon judgments or decrees of court, but the pre-
sumption must obtain that such a statute exists in every
state where interest upon money due by contract is al-
lowed.

After a somewhat extended search, we have been unable
to find a case allowing interest on a judgment entered on
a penal bond for such sums as the judgment may secure,
but which are not immediately due and payable. Our ex-
amination has convineced us that interest on judgments
of the character of the one in question should be computed
only on such instalments as matured, from the date of
their maturity until paid. This being the rule adopted
by the district court, we recommend an affirmance of the
judgment.

EprpPrRsoN and Goop, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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JITY OF PLATTSMOUTH, APPELLANT, V. NEBRASKA TELE-
PHONE COMPANY, APPELLEE.

F1LED JANUARY 9, 1908. No. 15,025.

1. Cities: TEIEPHONE FRANCHISE: USE OF STREETS. A city ordinance
extending to a telephone company the right to -use the streets,
alleys and public grounds of the city in the construction, opera-
tion and maintenance of its plant or system, and which does
not, in any of its provisions, indicate an attempt to exclude other
like corporations or companies from a like privilege, is not the
grant of an exclusive right or. privilege.

3. : : . The authorities of a city or incorporated
town or village may grant to a telephone company the use of
the streets, alleys and public grounds of the municipality for
constructing and maintaining a telephone system therein, such
use of the streets, alleys and public grounds being for a public
purpose.

: Appep BUrDENS. When an ordinance of a city has
invited investments and expenditures, which are made in good
faith and in reliance upon it, the city authorities, if the use be
a public one, cannot arbitrarily impose by subsequent regula-
tions, without necessity or the demands of public convenience,
additional burdens upon the company which are clearly beyond
the reasonable exercise of the police power.

APPEAL from the district court for Cass county: PauL
JESSEN, JUDGE. Affirmed.

H. D. Travis, for appellant.
W. W. Morsman and Matthew Gem’ng, contra.

DuFFIE, C.

The plaintiff brought this action in equity for a man-
datory injunction, in which alternative relief is prayed.
The material allegations of the petition are the following:
(1) That the city of Plattsmouth has never granted de-
fendant any lawful or sufficient franchise, nor any fran-
chise to occupy the streets and alleys of the city; (2) that
defendant has been occupying the streets and alleys of
the city for more than 15 years without right or authority;
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(3) that defendant has erected its poles and wires in Main
street, along the south side, from Tirst to Eighth streets,
and has continued the same since the year 1888; that such
poles and wires are dangerous to pedestrians and to prop-
erty, are old and rotten, were used by the public as hitch-
ing posts for horses, and that thereby a nuisance was
created; that the poles and wires interfere with the fire-
men in case of fire, and that the poles are unsightly; that
in November, 1899, the city, by ordinance, required the
defendant to place its wires underground in Main street,
and that it failed and refused to comply with said ordi-
nance; that in 1904 the city passed an ordinance requiring
defendant to move its poles and wires from Main strect
to the alleys adjoining. The prayer is for an injunction
against the use of the streets, alleys and public grounds
of the city of Plattsmouth by the defendant, and that it
be enjoined from operating its telephone system in the
c¢ity; and, alternatively, if the court should find that the
defendant had been granted a franchise for the use of the
streets, that it then be required to remove its poles and
wires from Main street between First and Eighth streets
to the alleys north and south of Main street.

The answer admits that defendant has occupied the
streets of the city and carried on its business therein, as
alleged, for more than 15 years; that it has continuously
maintained its poles and wires in and along the south side
of Main street since the year 1888; that the city passed
an ordinance in 1904, as alleged in the petition, requiring
the defendant to remove its poles and wires to the alleys
north and south of Main street, and which, defendant al-
leges, affirmatively repealed all prior conflicting ordi-
nances. Tor a second defense it is alleged that defendant
has maintained its poles and wires in Main street in the
same place for more than 15 years with the knowledge and
consent of the city; that in October, 1898, the city, by
ordinance, granted defendant the right to occupy all the
streets of the city without restriction, reserving to itself
the free use of such poles for its own fire alarm wires;
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that immediately after the passage of said ordinance de-
fendant expended large sums of money in reconstructing
its poles and wires in Main street; that its central office
is in Main street and on the south side thereof; that Main
street is 100 feet in width; that the sidewalks on each side
are 20 feet wide; that defendant’s poles are set at the curb
line, 20 feet from the front walls of the buildings, and
160 feet apart; that there has never been on the south side
of the street any building more than two stories high;
that there never has been, and there is no prospect of,
any congestion of the business in said street with which
the poles of defendant will interfere in any degree what-
cver; that the alleys north and south of Main street are
only 13 feet wide; that, if defendant’s poles are set therein,
they must be set 24 feet from the line to avoid projecting
the cross-arms over private property; that the change will
cost $1,500, which is more than the net income from the
defendant’s system in said city in five years; that the
ordinance passed in 1904 was not passed in the interests
of the public and was an abuse of municipal power; that
the ordinance is unreasonable, as the removal of defend-
ant’s poles and wires will serve no public interests, and its
enforcement will impair the obligation of the contract
between the city and the defendant.

On the trial the district court found generally for the
defendant and dismissed the plaintiff’s petition. The
plaintiff has appealed.

The evidence shows that in each alley north and south
of Main street there is a telephone line belonging to an-
other company on one side of such alley and an electric
light line belonging to the city on the other side. It is con-
ceded that prior to October, 1898, defendant had no fran-
chise granted by the city, the general statute relating to cit-
ies and villages of the class to which Plattsmouth belonged
being deemed sufficient; but on that date the city passed
an ordinance granting certain rights and privileges to the
Nebraska Telephone Company, its successors and assigns,
and regulating the erection of poles and wires and pro-
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tecting the same. The ordinance, No. 91, so far as material
to an examination of the questions involved, is as follows:
“Section 1. That the Nebraska Telephone Company, its
successors and assigns, be and are hereby granted right of
way for the erection and maintenance of poles and wires
and all appurtenances thereto for the purpose of trans-
acting a general telephone and telegraph business through,
upon and over the streets, alleys, and public grounds of
the city of Plattsmouth, Nebraska; provided, that said
company shall at all times when requested by the proper
authorities permit their poles and fixtures to be used for
the purpose of placing and maintaining thereon, free of
charge, any wires which may be necessary for the use of
the police or fire departments of the city of Plattsmouth,
Nebraska ; and further provided, that such poles and wires
shall be erected so as not to interfere with ordinary traffic
through such streets and alleys, and under the supervision
of the committee on streets, alleys and bridges.” Section
2 provides for stringing the wires 20 feet above the ground,
and for the temporary removal of the poles and wires in
case they obstructed any vehicle or structure being moved
along or across any street or alley. Section 3 fixes the
maximum rate allowed to be charged by the company, and
section 4 makes it an offense to injure any poles, wires or
instruments of the company. Soon after having completed
the rebuilding of its system, the city passed another ordi-
nance, of date November 27, 1899, declaring it unlawful to
erect or maintain poles and overhead wires in Main street,
.and requiring all such wires to be placed in underground
conduits; and on June 27, 1904, the city passed an.ordi-
nance requiring all poles and overhead wires to be removed
from Main street between First and Eighth streets to the
alleys adjacent thereto, said removal to take place by
January 1, 1905, and repealing all ordinances in conflict
therewith.

The defendant asserts that, having accepted the pro-
visions of ordinance No. 91 and having expended large
sums of money in reconstructing its lines in the city of
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Plattsmouth under the permission granted by that ovdi-
nance, it has acquired a right in the streets of the city
which cannot be taken away, except upon some ground of
public necessity or convenience; while, on the other hand,
the city asserts that the ordinance is void. The argument
upon which it attempts to maintain the invalidity of the
statute is as follows: Section 15, art. YT of our constitn-
tion, prohibits the legislature from passing local or special
" laws granting to any corporation, association or individual
any special or exclusive privilege, immunity or franchise
whatever; and it is said that the legislature cannot dele-
gate to a municipality a power which it cannot itself
exercise. It is claimed that the ordinance in question is
an attempt to grant to the defendant a special privilege
or franchise, and that this is beyond the power of the
municipal authorities. If we should concede (which we do
not) that a general law, grauting to cities and towns the
powers which are usually found in their charters, did not
confer upon such municipalities the power to pass and
enforce special ordinanceg suited to their local conditions,
still the ordinance in question is not subject to the criti-
cism made upon it. A special privilege in constitutional
law is a right, power, franchise, immunity or privilege
granted to, or vested in, a person or class of persons to
the exclusion of others and in derogation of common right.
Guthrie Daily Leader v. Cameron, 3 Okla. 677, 41 Pac. 635,
In City of Bl Point v. Vaughn, 1 Dak. 113, 46 N. W, 577,
it was held that the act of congress of March 2, 1867,
providing that the legislative assemblies of the several
territories shall not grant any special privileges, refers to
the granting of monopolies such as ferries, trade-marks,
or the exclusive right to manufacture certain articles or
to carry on a certain business in a particular locality, to
the exclusion of others, and does not include the granting
of a public charter to a municipal corporation. Ordinance
No. 91 does not attempt to confer upon the defendant any
exclusive right or franchise, and leaves it open for the
city, at any time, to extend to other companies or corpora-
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tions the same privileges awarded to the defendant. The
contention, therefore, that ordinance No. 91 is void and
confers no right upon the defendant cannot be sustained.

Subdivision XII, sec. 69 of plaintiff’s charter (Comp.
St. 1905, ch. 14, art. I) is in the following words: “To make
all such ordinances, by-laws, rules, regulations, resolu-
tions, not inconsistent with the laws of the state as may be
expedient, in addition to the special powers in this chap-
ter granted, maintaining the peace, good government, and
welfare of the corporation, and its trade, commerce, and
manufactories.” Subdivision 24 of said section authorizes
the city authorities to regulate the streets, “lamp-posts,
awning posts, and all othef structures projecting upon or
over and-adjoining, and all other excavations through and
under the sidewalks in the said city or village.” Subdi-
vision 28 empowers the city or village “to open, create,
widen, or extend any street, avenue, alley, or lane, or an-
nul, vacate, or discontinue the same whenever deemed ex-
pedient for the public good.” The use of the telegraph and
telephone is so far a public convenience and necessity that
in some states property may be condemned thercfor under
the power of eminient domain. State v. American & Euro-
pean News Co., 43 N. J. Law, 381; Pierce v. Drew, 136 -
Mass. 75; Pensacola T. Co. v. Western Union T. Co., 96
U. 8. 1. It is therefore evident that the use of streets for
telephone or telegraph purposes is a use for public pur-
poses against which no objection can be made. As said in
Hobbs v. Long Distance T. & T. Co., 147 Ala. 393, 7T L. R.
A. (n.s.) 87: “Since the days of the Ceesars, public high-
ways have received the careful attention of all govern-
ments, not only for the purpose of providing ways by which
armies could be moved and the people travel, but for the
purpose of opening up avenues of communication by which
reports could be speedily brought to the capital, and the
interchange of commerce promoted. The laws of congress
have provided for post roads, etc., before the telephone was
known, provided for the same privileges for telegiraph com-

33
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panies, as were given to railways in using the public lands,
and, in later days, it has developed the exceedingly valu-
able system of ‘post routes’ and free mail delivery along
the public roads of the country, so that not the least im-
portant function of the public roads of the country is the
transmission of messages from place to place.”” The peo-
ple of the city of Plattsmonth are not alone interested in
the telephone system of that city, but every other com-
munity in the state with which communication is made
is equally interested, and the state itself has recognized the
utility and necessity of this method of communicating news
by granting a right of way for the building of such lines
- over the public highways of the state. Comp. St. 1905, ch.
89a, sec. 14. Under the general power given to the plain-
tiff by its charter and the general control which it exer-
cises over the streets and public grounds of the city, its
right to extend to the defendant the privilege of occupying
its streets and public grounds cannot be questioned.
Nebraska T. Co. v. City of Fremont, 72 Neb, 25.

The only question remaining is whether the public ne-
cessity or convenience requires that its wires in Main
street should be placed in underground conduits or re-
moved to the alleys north and south of said street between
I'irst and Eighth streets. That the rights of the defendant
in the streets of the city must yield to public necessity or
convenience is beyond question or dispute; but, having
acquired a right in the streets, and having made expendi-
tures on the strength of the grant extended by the city,
the authorities are quite uniform that this right cannot
be taken away in an arbitrary manner and without reason-
able cause. In Northuwestern T. E. Co. v. City of Minne-
apolis, 81 Minn. 140, it is said: “¥When such an ordinance
has invited investments and expenditures made in good
faith and in reliance upon it, the city authorities cannot
arbitrarily impose by subsequent regulations, without ne-
cessity, or the demands of public convenience, additional
burdens upon the company which are clearly bheyond the
reasonable exercise of the police power.” In the body of
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the opinion it is said: “An ordinance of a municipality,
surrendering a part of its powers to a corporation to secure
and encourage works of improvement, which requires the
- outlay of money and labor, to subserve the public interests
of its citizens, when accepted and acted upon, becomes a
contract between the city and the corporation which relied
upon it, and the grantee cannot be arbitrarily deprived of
the rights thus secured.” In support of this principle
authorities from the states of Ohio, Louisiana, Jowa, Mas-
sachusetts, Wisconsin, and numerous federal decisions are
cited. That the city council may make reasonable regula-
tions relating to the maintenance and repair of defend-
ant’s plant is not open to argnment; but such regulation is
not to be exercised at mere whim and caprice. It must be
proportionate to, and commensurate with, the public ne-
cessity for the protection and promotion of the public
health, safety, necessity or convenience. City of Burling-
ton v. Burlington Strect R. Co., 49 Ta. 144. The applica-
tion of the police power cannot be extended by the author-
ity which is entrusted with such application to an arbi-
trary misuse of private rights. That the city may order the
removal of poles which endanger the citizens because of
a rotten condition, and protect its inhabitants against any
conduct of the business which endangers the public health
or safety, is not a question open to dispute; but nothing
of the kind appears in the record before us. As before
stated, Main street is 100 feet in width. There is no
evidence of a congested condition of the street or of any
necessity from other causes for removing the defendant’s
poles,

So far as the record discloses, the action of the city
council is arbitrary in its nature and wholly unsupported
by any reasonable cause. Such being the case, we think
the district court was right in refusing the injunction,
and we recommend an affirmance of its judgment.

EprpersoN and Goop, CC., concur.
By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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JOHN W. WHIFFIN, APPELLEE, v. CHARLES E. HIceIN-
BOTHAM ET AL., APPELLANTS,.

Friep January 8, 1908. No. 15,034.

Tax Sales: RIGuTS OF PURCHASERS. Section 242 of the revenue act of
1903 (Comp. St., ch. 77, art. I) saves to the parties purchasing
land at tax sales held prior to the passage of that act all rights,
vested or otherwise, extended to them by the statute in force
when the purchase was made.

APPEAL from the district court for Adams county: Ebp
L. Avams, Junee. Affirmed.

J . W. James, for appellants.
Tibbets, M oréy & Fuller, contra.

Durrig, C.

November 7, 1900, John W. Whiffin, the plaintiff and
appelleee, purchased at public tax sale lots 16 and 17, in
block 16, in the city of Hastings, Nebraska, for delinquent
taxes then due, amounting to $191.15. He has paid sub-
sequent taxes as they accrued from year to year, including
the taxes for 1905, and on April, 1906, he commenced this
action to foreclose said tax sale certificate. Objection,
both by demurrer and answer, raised his right to fore-
close; the defendant Farrell insisting that_the action was
barred by statute. Judgment went in favor of the plain-
tiff, and defendant Farrell has brought the case to this
court on appeal.

Under the law in force in 1900, when the property was
bid in at tax sale, the purchaser had five years from the
date on which the action accrued—that is, from the date
of the expiration of time of redemption by the owner—
to commence his action to enforce his lien against the
land for the purchase price of his -certificates, and for
subseqnent taxes paid by him, thus giving him seven vears
from the date of sale to commence such action. Stevens
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v. Paulsen, 64 Neb. 488. April 4, 1903, what is known as
our new revenue law was passed and approved. Sections
232 and 233 of that act (Comp. St., ¢h. 77, art. I) limit
the time within which an action to foreclose a tax lien may
be commenced to three years from the expiration of the
right of redemption, or five years from the date of the
sale. The limitation provided by the legislature for com-
mencing an action relates to the remedy, and the author-
ities are uniform that the legislature may, by amendment,
shorten the time previously given for commencing an *
action, if the new statute provides a reasonable time to
institute actions which have accrued before the amended
law goes into effect. As a general rule, parties who have
entered into a contract, taken part in any transaction, or
acquired any right of property, have no vested rights in
the existing statute of limitations. Pearsall v. Kenan, T9
N. Car. 472, Such statutes have been uniformly construed
as affecting merely the remedy, and may operate retro-
actively. Walts v. Bverctt, 47 Ia. 269. In Terry v. Ander-
son, 95 U. 8. 628, Chief Justice Waite said: “It is difficult
" to see why, if the legislature may prescribe a limitation
where none existed before, it may not change one which
has already been established. The parties to a contract
have no more a vested interest in a particular limitation
which has been fixed than they have in an unrestricted
right to sue. They have no more a. vested interest in the
time for a commencement of an action than they have in
the form of the action to be commenced; and as to the
- forms of action or modes of remedy, it is well settled that
the legislature may change them at its discretion, pro-
vided adequate means of enforcing the right remain.” This
rule has been recognized and enforced by .this court in
Horbach v. Miller, 4 Neb. 31, and O’Brien v. Gaslin, 20
Neb. 347. '
Defendant Farrell insists that this rule should be ap-
plied in this case; while plaintiff relies upon section 242
of the new revenue act (Comp. St, ch. 77, art. T) to take
the case out of this general rule. That scction is in the
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following language: “Nothing in this act shall be con-
strued to release, discharge, or in any way affect the valid-
ity or the collection of any tax heretofore assessed and
levied under the revenue laws in force prior to the taking
effect of this act, nor shall the same affect pending actions
founded thereon or causes of action which may have ac-
crued; but all rights in relation to such taxes and the
collection thereof and all rights that may have accrued
to persons under the revenue laws of this state are hereby
saved and reserved.” Defendant argues that this section
saves to the defendant nothing but vested rights, and that
it does not cover or include the remedy for enforcing such
rights or the time within which an action to enforce his
remedy should be brought. The law has been well scttled
that the legislature cannot take away or affect vested
rights, and this has been so long and well established that
we cannot presume the legislature attempted by thisscction
to reserve to a tax sale purchaser a right of which it had
-no power to deprive him. If the section is construed to
mean that it saves to the plaintiff or others having like
claims only such rights as have become vested in conse-
quence of his purchase, then the section would be mean-
ingless and could have no effect whatever, We cannot
presume that the legislature passed a meaningless statute,
and the only force which this section can have is to save
to the plaintiff and others in his position every right given
him by the old revenue law, whether it related to his canse
of action, or to the means of enforcing it and the time
within which he shonld apply to the courts for his remedy.
It may be questioned, also, whether the seven years given
him by the old act was not a vested right. Under it his
lien against the land purchased existed for seven years
from the date of the sale. The new act preserves the lien
of a tax sale purchaser for five Years only. In Alezander
r. Shaffer, 38 Neb. 812, it was held : “When land has been
sold for taxes and a suit to foreclose the lien therefor is
not instituted within five years from the expiration of the
time to redeem, the lien is extinguished and ceases to be
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a charge upon the land. The statute in that respect does
not merely operate to defeat the remedy, but limits the
duration of the lien itself.” This case was followed in
Osgood v. Westover, 2 Neb, (Unof.) 668. It will be seen,
therefore, that our new revenue act not only shortens the
time within which an action to enforce a lien may be
commenced, but it also shortens the life of the lien itself.
We are quite clear that the plaintiff’s rights are to be
measured by the provisions of the old revenue law under
which his purchase was made, and not by the act of 1903.
We recommend an affirmance of the judgment,

EppERrsoN and Goop, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is .

AFFIRMED.

 ANNIE MANNING, APPELLANT, V. CHARLES W. OAKES ET AL.,
APPELLEES,

Frrep JANUARY 9, 1908. No. 15,042.

Tax Deed: VarLmiry. A tax deed issued to a former tenant of the
premises cannot be avoided or set aside on the ground that such
former tenant was indebted to the fee owner for rent which
accrued during the tenancy.

APPEAL from the district court for Lancaster county:
Epwarp P. HoLMES, JUDGE. Affirmed.

J. C. McNerney, for appellant.
Shepherd & Ripley and I. H. Hatfield, contra.

DUFFIE, C.

This suit brings in question the title to a part of lot 6,
in block 5, Avondale addition to the city of Lincoln. The
plaintiff, Mrs. Manning, holds a deed from the prior

D
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owner of the fee. The defendant, Lydia L. Newcomb,
claims under a judicial sale for taxes. Some time in 1900
Mrs. Newcomb rented the premises of one Edward Hughes,
acting as agent for Mrs, } Manning, the fee owner. The lot
had previously been sold for taxes to one Oakes, who had
commenced an action to foreclose his tax lien and had
taken a decree in May, 1899. Some negotiations were had,
pending the foreclosure proceedings, between Oakes’ at-
torney and Mr. Hughes relating to a redemption from the
tax sale, and Hughes had, from time to time, paid small
amounts, and even after the entry of decree had made one
or two small payments, but no valid agreement not to sell
under the decree has been shown. In the meantime Mrs.
Newcomb and her husband were in possession of the lot as
tenants of Mrs. Manning, and in 1903 she purchased the
premises at tax sale, and is still the owner of the tax sale
certificate. Some time in 1904, after the death of her
husband, she vacated the premises, and in 1905 took an
assignment of the decree in favor of Oakes, had an order
of sale issued, the lot sold, and a deed issued under which
she now claims title. The tax sale certificate issned to her
in 1903 has never been foreclosed, and her title rests upon
the sale made under the foreclosure in the Oakes case.
Mrs. Manning brought this action to redeem from the
sale for taxes, and she insists that the Oakes judgment was
paid in full prior to the assignment to Mrs. Newcomb, and
that the deed ought to be held void for that reason. She
further invokes the well-known rule that a tenant, while
in possession, cannot acquire title adverse to the landlord,
and that a purchase by. the tenant under a judicial or
tax sale is presumed to be for the protection of the tenant’s
possession, and not with the purpose of asserting a title
adverse to the landlord. In this case Mrs. Newcomb is not
assertmg any title under the tax sale certificate acquired
in 1903 while she was in possession as tenant of Mrs.
Manning, and her right under such certificate need not
be considered. When she took an assignment of the Oakes
foreclosure decree, she had surrendered possession of the



VoL. 80] JANUARY TERM, 1908. 473

Wagner v. T.incoln County.

premises, and was living in the state of Kansas. She had
ceased to be a tenant of Mrs. Manning, and had the same
right to purchase the Oakes decree as had any other party.
The fact that she may have been indebted for rent, which
accrued during her possession of the premises as tenant, of
Mrs. Manning, could not affect her right to purchase this
decree. If that decree had not Leen paid in full, a sale
thereunder conveys good title. A careful reading of the
bill of exceptions convinces us that the trial court was
right in holding that the Oakes decrce had not been fully
paid and satisfied. DPlaintiff had every opportunity to
redeem from that foreclosure. 1t stood from 1899 until
1905, when assigned to Mrs. Newcomb. We can discover
no fraud on Mrs. Newcomb’s part in taking an assignment
of that decree, or insisting that her title acquired from a
sale made thereunder is valid. )

We think the decree appealed from was the only one
which the evidence warrants, and recommend its affirm-
ance.

EpPERSON and Goop, CC., concur.
By the Court: For the reasons stated in the foregoing

opinion, the decree appealed from is
AFFIRMED.

AveUST WAGNER, APPELLANT, V. LINCOLN COUNTY ET AL.,
APPELLEES.

FiLEp JANUARY 8, 1908. No. 15,053.

1. Judgment: VALIDITY: CONSTRUCTIVE SERVICE. A judgment rendered
on service by publication against a resident of this state, on whom
personal service might have been had, is absolutely void.

2. Tax Forclosure: SALE: REpEMPTION. A decree foreclosing a tax lien
on real property was entered against the owner, a resident of
the state, on service by publication. In an action to.redeem from
a sale made under said decree, the plaintiff was required to pay
the costs of the foreclosure suit and of the sale made thereunder.
Held, Error,
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Wagner v. Lincoln County.

ArpEaAL from the district court for Lincoln county:
Haxson M. GrIMES, JUDGE. Decree modified.

August Wagner, A. Muldoon and I. L. Albert, for ap-
pellant.

z

L. E. Roach and Wilcox & Halligan, contra.

Durrig, C.

In November, 1901, the county of Lincoln commenced
an action to foreclose its lien for taxes which were then
delinquent and unpaid on the land in controversy herein.
A decree in favor of the plaintiff was entered, and the
land was sold under said decree to the defendant William
Horner, to whom the deed was made. At the time of
commencing said action, and when the decree was entered,
one Johanna Dineen was the owner of the fee title and
a bona fide resident of the state. Service was had by pub-
lication only, and the fee owner had no notice or knowl-
edge of the pendency of the action. By several mesne
conveyances the fee title became vested in the plaintiff
prior to the commencement of this action, and he seeks
to have his title quieted as against the tax lien foreclosure,
offering in his petition to pay all taxes due on the land
with interest. The court entered a decree quieting plain- .
tiff’s title, but requiring him to pay, in addition to the
taxes and interest, the cost of the foreclosure proceeding
and the sale had thereunder, amounting to about $60.
Plaintiff has appealed from so much of the decree as re-
quires him to pay these costs.

A decree against a bona fide resident of the state based
upon service by publication.is absolutely void. Eayrs v.
Nason, 54 Neb. 143; German Nat. Bank v. Kautter, 55
Neb. 103; Payne v. Anderson, ante, p. 216. The tax fore-
closure and the sale thereunder being void, we can discover
no reason for requiring the plaintiff to pay the cost of such
void proceedings. We therefore recommend that the de-
cree be modified, and that plaintiff’s title be quieted upon
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his paying to the defendant Horner the amount required
to redeem from the tax sale, and that the cause be re-
manded to the district court, with directions to enter such
a decree. ’

EppeRsoN and Goop, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree is modified, and the plaintiff’s title
quieted upon his paying to the defendant Horner the
amount of the foreclosure decree, with interest “on the
same at 7 per cent. per annum from the date therof, and
all subsequent taxes paid by the defendant Horner, with
interest at 10 per cent. per annum, and the cause is re-
manded to the district court, with directions to enter such
a decree. ’

JUDGMENT ACCORDINGLY.

JAMES N. BROWN ET AL., APPELLANTS, V. CARY B. JaMES
ET AL., APPELLEES.

FrLEp JANUARY 8, 1908. No. 14,952.

1. Note: PLEpGEE: EqQurTiEs. A note pledged before maturity as secur-
ity for a loan made to the payee or owner is good in the hands
of the transferee, who had no notice of equities between the
original parties.

2. Pledge of Notes: DErrs SEcURED. Negotiable instruments may be
pledged to secure liabilities arising in the future; but to ascer-
tain what debts are secured resort must be bhad to the contract
of the parties. ’

A contract of pledge, which provided that certain
notes were to be held as security for a certain debt, and ‘“‘any
other liability or liabilities due or to become due or which may
hereafter be contracted,” held, under the circumstances of this
case, not to secure the payment of moneys afterwards collected
for the pledgee by the pledgor as agent and unlawfully converted .
by the latter.

3.
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Brown v. James.

APPEAL from the district court for Gage county: Wir.-
LAM H. KELLIGAR, JUDGE. Affirmed as modificd.

Samuel Rinaker, Robert S. Bibb and Horace Comfort,
for appellants.

A. D. McCandless and W. 8. Glass, contra.

EpPERsoN, C.

James N. Brown and Frank L. Brown, partners doing
business as James N. Brown & Co., appeal from a deecree
of the district court for Gage county awarding them fore-
closure of a mortgage in the sum of $2,174.93; the sole
complaint here being that the decree is inadequate in
amount to adjust the equities of the parties and should
have been for a much larger sum, to wit, $12,046.93.

It appears that on May 1, 1895, defendant James and
wife executed and delivered to defendant J: C. Burch a
mortgage upon the land in controversy to secure the pay-
ment of §7,000, evidenced by two promissory notes, due
May 1, 1896. About the 1st of September, 1895, the notes
were sent by the bank of Wymore to the plaintiffs herein.
Just what the purpose was is not made clear by the evi-
dence, nor do we consider it important, They were either
delivered to the plaintiffs for the purpose of sale, or as a
pledge to secure a loan which the defendant, the bank of
Wymore, contemplated securing from the plaintiffs later
on. At that time the bank was not indebted to plaintiffs,
Brown & Co., but the latter retained possession of the notes
and mortwade Afterwards, in pursuance of an understand-
ing between plaintiffs and the bank, the notes and mort-
gage were held as collateral security from and subsequent
to December 31, 1895, for an indebtedness of $5,000 (evi-
denced by a promissory note) contracted on that date. Tn
addition to the $5,000 indebtedness, plaintiffs contend that
they are entitled to hold the security for other indcbted-
ness due from the bank. The $5,000 note of December 31,
1895, is a stock collateral note containing provisions
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whereby the bank pledged to plaintifis certain notes to
secure the said indebtedness and any other liability or
liabilities of the bank to the plaintitfs, which provision
will hercinafter be specifically referred to. On September
25, 1895, the mortgagor James and wife conveyed the land
in controversy by warranty deed to Benjamin Burch in
consideration of the payment of the mortgage indebted-
ness and certain other obligations due from James to the
bank of Wymore. Burch immediately conveyed the land
to the bank, which held title until several years later,
when the bank conveyed it to the defendants Taylor and
Pisar. The deeds, however, from James to Burch and
from Burch to the bank were not recorded until August
26, 1896, on which date the bank failed. Benjamin Burch:
and J. C. Burch were president and cashier, respectively
of the defendant, the bank of Wymore, and it appears that
in taking the mortgage and deed from James they were
acting as the agents or trustees of the bank.

Some controversy exists as to when plaintiffs learnce:
that the bank had procured title to the James land. We
are convinced that they learned of this fact when the bank
failed, and not before, and that the officers of the bank
purposely withheld knowledge of such fact from the plain
tiffs until that time. Soon after the failure of the bank
J. C. Burch was appointed receiver and as such remained
in possession of the bank’s affairs for several months,
Auring which time he issued to plaintiffs herein receiver's -
cortificates Nos. 1 and 2, representing indebtedness due
from the bank to plaintiffs aggregating $3,770.11. Of this
amount, $2,425.46 was money collected by the bank for
plaintifts upon mortgages belonging to the plaintiffs.
$1,354.65 was owing to depositors at the time of the bank’s
failure and subsequently purchased by plaintiffs herein.
Later, under the provisions of the banking law, the re-
ceiver was discharged and the bank took control of its
own affairs and resumed banking business. Some time
prior to July 12, 1901, the hank collected for plaintiffs
the sum of $636 on what is known as the Bauhman mort-
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gage. We are left entirely in the dark as to the time when
this collection was made, In July, 1901, J. C. Burch,
. cashier of the bank, went to New York city for the purpose
of negotiating a settlement with plaintiffs, who were then
threatening to institute actions to foreclose the mortgages
which the bank had collected and failed to account for.
While there he executed a contract in the name of the
- bank purporting to convey to plaintiffs the James notes
and mortgage and certain land, and to give authority to
plaintiffs to sell the same, and pledged the proceeds
thereof to the payment of the receiver’s certificates and the
Bauhman collection above described. Other items of in-
debtedness also were included in this contract, but plain-
tiffs no longer contend that they should be included in
their decree of foreclosure. .

Plaintiffs now ask to foreclose the James mortgage for
the purpose of satisfying the items of indebtedness above
described, together with a remainder due upon the $5,000
note given by the bank on December 31, 1895. The dis-
trict court found that there was due upon the $5,000 note
the sum of $2,015.38, with interest at 5 per cent. per
annum from the institution of the suit, together with the
sum of $159.10 for taxes paid by plaintiffs upon the mort-
gaged property, and found against plaintiffs as to the
‘other items of indebtedness relied upon. The stock col-
lateral note is in part as follows: “$5,000. New York,
"December 31, 1895. On demand, without grace, for valuc
received, we promise to pay to James N. Brown & Co. or
order, five thousand dollars, at their office in New York
city, in United States gold ecoin or its equivalent, with
interest at the rate of — per cent. per annum from date
hereof, having with said bank as collateral security for
payment of this or any other liability or liabilities of ours
to said firm due or to become due, or which may be here-
after contracted, the following property, viz., collateral
to the amount of $13,913.86, as listed upon attached mem-
orandum, marked J. C. B., Cashier.” The James $7,000
notes were included in the memorandum referred to in the
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above stock collateral note. By reason of the provision
pledging the security “for payment * * * of any other
liability or liabilities of ours to said firm due or to become
due, or which may be hereafter contracted,” plaintiffs
contend that the James notes are chargeable as security
for the several items represented in the receiver’s certifi-
cates and the Bauhman collection. ’

It is argued that the sums subsequently converted by
the bank to its own use constituted indebtedness arising
by virtue of an implied contract which the law imposes
in such cases upon the tort-feasor to repay to the owner

the value of the property converted. There can be no
doubt that such liability exists, and that the law implics

a contract in such cases, but it cannot be said that at the
time of the making of the contract in the stock collateral
note the parties contemplated the illegal converting of the
money and funds due plaintiffs, nor that they intended
that the security pledged should be used for such pur-
poses. The agreement of the parties must determine what
debt or debts are secured, and such agreement must be as-
certained from the writing by which the securities were
pledged. A fair interpretation of the agreement made in
this case demands that it be construed to secure such
indebtedness only as might be contracted by the parties
in the legitimate transaction of business. If the contract,
standing alone, was not susceptible of such construction, -
we think it is rendered so when read in connection with
an instrument executed by the bank July 14, 1896, and
accepted by the plaintiffs. This is an additional or sub-
stituted pledge of several notes, including the James notes,
and provides: “The following is a list of collateral notes
held by James N. Brown & Co. for note dated Dec. 31,
1895, originally made for $5,000, and of which there is
now due $3,440, and one demand note for $3,000, dated
July 14, 1896. It is expressly understood and agreed that
any part or all these collateral notes shall be applicable
as security in the discretion of James N. Brown & Co. on
either or both notes.” These agreements should be con-
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sidered together in determining what indebtedness the
collateral notes secured. And it is apparent that after
July 14, 1896, the collateral described in the instrument
of that date was not intended by the agreement of the
parties as security for any indebtedness other than the
two notes described. The $3,000 note therein mentioned
was subsequently paid and has nothing to do with the
present controversy.

For the same reasons plaintiffs cannot in this action en-
force collection of receiver’s certificates Nos. 3 and 199,
which represent the debts plaintiffs bought of the bank’s
depositors. Intimate business relations had existed be-
tween plaintiffs and the bank since 1890. James N. Brown
at one time purchased one-half the capital stock of the
bank for himself and friends, which, however, was dis-
posed of before the bank’s failure. Frank L. Brown owned
20 shares of the capital stock of the bank when it failed.
Lach of the plaintiffs, at different times, held positions
—director and vice-president—in the bank of W ymore.
We are convinced that plaintiffs, or one of them at least,
purchased the depositors’ claims against the bank as a
speculation, probably believing at the time that the bank
would pay out in full; and, having bought these claims,
they cannot expand their previous contract for collateral
so as to cover such indebtedness. Neither is the Bauhman
collection secured by the pledge. The evidence does not
disclose when this liability was incurred, but the reasons
above given for rejecting the other obligations apply to
this. The contract of July 12, 1901, gave no rights to
plaintiffs as against the equities of Taylor and Pisar, who
had previously paid full value for the land, for the reason
that it was executed after the vesting of their interests,
and the plaintiffs do not now rely upon this subsequent
contract as against Taylor and Pisar.

Computing the amount of recovery upon the $5,000 note,
the court found that there was due thereon September 22,
1896, $3,568.37, upon which $1,900.49 had been paid, leav-
ing a remainder of $1,667.88 due January 1, 1900. The
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evidence does not show the accuracy of the court’s com-
putation. Instead, we find that there was due, August 26,
1896, $3,644.37, which had, on January 1, 1900, been
reduced to $1,743.88. The trial court allowed interest at
5 per cent. upon the amount it found due, and then only
from the commencement of this action. Evidently the
court considered the rate of interest allowed by the laws
of New York in such cases to be 5 per cent. We find no
evidence to support this conclusion. Instead, the evidence
is that the debt drew interest at 6 per cent. (the legal
rate in New York according to the testimony of one of
the plaintiffs), which we think should be considered as
the contract rate. Plaintiffs are also entitled to interest
from January 1, 1900. It follows that the amount due
on the date of the decree was $2,576.22 instead of $2,174.93.

Plaintiffs argue that defendant’s evidence as to the pay-
ment of the $1,900.49 was incompetent, because the wit-
ness J. C. Burch, who was the only witness called by
defendants to prove this fact, testified from a memoran-
dum which was copied from the bank’s books. This testi-
mony was given by deposition, and we are unable to find
where the objection made to this evidence was ruled on
by the trial court, or an exception entered to its admis-
sion, Correspondence between the bank’s officers and
plaintiffs shows that funds were available for the bank’s
creditors, and, further, that some of -the bank’s books
were lost. In view of these facts, we give weight to the
evidence of payments, rather than the testimony of one of
plaintiffs’ witnesses, who stated that nothing had been
paid on this note. The James notes were specifically
pledged for the security of this debt. There was no inten-
tion of merger when the bank acquired fee title from
James. When the defendants Taylor and Pisar purchased
the land, the public records disclosed the existence of the
James mortgage, and an assignment thereof to the plain-
tiffs, who had possession of the notes. Defendant Taylor,
at least, had actual knowledge that the mortgage was not

34
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fully paid. Plaintiffs are bona fide holders of the James
notes to the extent of their interest herein determined.

Defendants contend that the evidence does not justify
a recovery by plaintiffs in any amount, and in their bhrief
ask the court to dismiss the plaintiff’s action. The record
shows that the defendants did not appeal, and, moreover,
paid the amount found against them to the clerk of the
district court, and for this reason are in no position to
now question the judgment of the trial court.

The evidence clearly indicates that plaintiffs are en-
titled to recover the amount due on the $5,000 note, and
we recommend that the decree be modified so as to fix the
amount of recovery at $2,576.22, and that the decree, as
modified, be affirmed.

Durrin and Goob, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is modified so
that plaintiffs shall recover $2,576.22, and, as so modified,
is affirmed.

JUDGMENT ACCORDINGLY.

Dora BECK, APPELLEE, V. GEORGE F. STAATS, APPELLANT.
FiLEp JANUARY 8, 1908. No. 14,972,

1. Vendor and Purchaser: EXECUTORY CONTRACT: BREACH: DAMAGES.
The measure of damages for the breach by the vendor of an
executory contract for the conveyance of real estate, where the
breach is caused either from the refusal or the inability of the
vendor acting in good faith, is the difference between the value
of the land at the time of the breach and the price he contracte”
to receive, and in addition thereto the vendee may recover the
amount advanced upon the purchase price.

2. Case Overruled. The third paragraph of the syllabus to Reed v.
Beardsley, 6 Neb. 493, overruled.

3. Vendor and Purchaser: IMPROVEMENTS BY TENANT: REMOVAL. Upon
an issue between the vendor and vendee of real estate, whose
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contract fails to specify improvements made by a tenant in
possession, but recognizes the existence of such and the right of
the tenant to remove the same, the presumption is that such
improvements were removed at the expiration of the lease.

4. Trial: ViIEw oF PropERTY BY JURY. Under section 284 of the code,
providing for a view by the jury of property which is the subject
of litigation, or the place where any material fact occurred,
whenever in the opinion of the court it is proper, the court may
in his discretion require the jury to view any such property
within this state.

5. Appeal: DiscreTioN or Courr. Unless an abuse of discretion is
shown, this court will not reverse a judgment of the district
court, because of the refusal of the court to permit the jury
to view the premises.

APPEAL from the district court for Dodge county: Con-
rAD HOLLENBECK, JUDGE. Affirmed.

F. Dolezal, for appellant.

Grant G. Martin, contra.

Eprrrson, C.

In July, 1905, the parties hereto entered into a written
contract wherein the defendant agreed to convey to plain-
tiff 80 acres of land in Saunders county on the 1st day
of March, 1906. Plaintiff paid $100 in cash and agreed
to assume $2,000 of an incumbrance and to pay a remain-
der of $2,460 upon maturity of the contract. When the
contract was made, defendant owned but an undivided
one-half interest in the land in controversy. He and one
Harmon owned in equal shares this land and 80 acres
adjoining it. In February, 1906, defendant sold and con-
veyed all of his interest in the land to Harmon. This
action was brought to recover damages for the loss of
plaintiff’s bargain. She obtained judgment in the court
below for $1,105.90, and defendant appeals.

Defendant contends that before the contract was exe-
cuted he had his co-owner’s verbal promise to convey his
interest to defendant; that the contract was made upon the
condition that Harmon would convey, but thereafter he re-
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fused, though defendant in good faith importuned him
so to do. Evidence was introduced in support of this con-
tention., In conflict therewith, plaintiff’s evidence .is to
the effect that defendant represented to her that he had
procured Harmon’s interest in the land. It is the defend-
ant’s theory that the rule for the recovery of damages
against a vendor acting in good faith is that nominal dam-
ages only may be recovered, together with the amount de-
posited, with interest. He asked for and was refused an
instruction submitting this theory to the jury. We are
met at the threshold of this investigation with a conflict
in the decisions of this court. In Reed v. Beardsley, 6 Neb.
493, it was held: “On an agreement to exchange lands, if
one of the parties performs the contract on his part by
conveying, and the other neglects to do so, and finally puts
it out of his power to perform, the tirue measure of dam-
ages is the value of the property conveyed.” The measure
of damages there was the value of the consideration given
by the vendee, and not the value of the property he con-
tracted to purchase. To the same effect is McPherson v.
Wiswell, 19 Neb. 117. And in Eaton v. Redick, 1 Neb. 305,
the vendee, upon rescission by his vendor, was permitted
to recover the amount advanced by him upon the pur-
chase price, although himself in default. These cases have
never been expressly overruled; but, in view of the de-
cisions following the contrary rule, they cannot be said
to establish the law in this jurisdiction. In Wasson w.
Palmer, 13 Neb. 376, it was said: “The proper measure of
damages was the difference between the contract price and
the actual value of the property at the time the contract
was broken.” There the question of good faith on the
part of the grantor was no part of the case and was not
considered by the court. The same rule prevailed in Car-
ver v. Taylor, 35 Neb. 429; Seaver v. Hall, 50 Neb. 878;
Nolde v. Gray, 73 Neb. 373. In Seaver v. Hall, supra, after
-reviewing the former decisions of this court, it is said by
Mr. Commissioner IRVINE: “It would appear that this
court has thereby placed itself on both sides of the much



Vor. 80] JANTARY TERM, 1808. 485

Beck v. Staats.

disputed question as to whether, when the vendor cannot
make title, only nominal damages can be recovered, or
whether the vendee is entitled to the benefit of his bargain.
Some cases hold that the former rule applies where the
vendor acted in good faith (Conger v. Weaver, 20 N. Y.
140), and that the latter applies when the vendor was
guilty of frand (Pumpelly v. Phelps, 40 N. Y. 59). * * *
It may well be doubted, however, whether, in a state where
exemplary damage's are not permitted, the measure of re-
covery should depend on the good faith of the vendor.
The object of the law is to afford compensation, and not
to punish, in civil cases, and the actual damage is the same
regardless of the motive of the vendor.” 1In Violct v. Rosce,
39 Neb. 661, it was held that a vendee was entitled to
recover damages caused by delay of his vendor in making
the conveyance, and the measure of damages was the
difference between the value of the property when it should
have been conveyed and its value at the time of the delayed
conveyance, Ifor a wilful refusal to convey, a vendor, in
McMurtry v. Blake, 45 Neb. 213, was held liable to the
full extent of his vendee’s lost opportunity to sell to
advantage. )
Defendant relies upon Flureaw v. Thornhill, 2 Wm. Bl
(Eng.) *1078, and the decisions of the American courts
in accord therewith. It was there held that, on a con-
tract for the purchase of real estate, if the title proves
bad, and the vendor is without fraud unable to make a good
one, the purchaser is not entitled to damages for the loss
of his bargain. Relative to the contract, Blackstone, J.,
said: “These contracts are merely upon condition, fre-
quently expressed, but always implied, that the vendor
has a good title” In Hopkins v. Grazebrook, 6 B. & C.
(Eng.) *31, the vendor, at the time he contracted to sell,
had substantially no estate, and the conditions of sale
provided for a good title. It was held that the vendee
could recover for the loss of his bargain. Such recovery
was allowed also in Robinson v. Harman, 1 Exch. (Eng.)
#Q50, wherein it appears that the defendant had agreed
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to grant d valid lease, when he well knew that he had no
power to do so. In Hugel v. Fitch, 3 L. R. Q. B. (Eng.)
314,s.¢c. 4 L. R. Q. B. (Eng.) 659, damages were allowed
because the defendant failed to take the necessary steps,
which he could have taken, to put his vendee in possession.
In Bain v. Fothergill, 7T H. L. Rep. (Eng.) 158 (see Sedg-
wick, Leading ('ases on Measure of Damages, 45), Flureauy
v. Thornhill was adhered to and subsequent cases reviewed.
It was there said that Flureay v, Thornhill, must be taken
to be without exception. The value of the English rule,
however, is weakened somewhat by the language of Mr.
laron Pollock in Bain v. Fothergill, supra. He there
adheres to the rule of Flurcay v. Thornhill, but indicates
¢hat the doctiine of stare decisis should govern such con-
fracts. He says: “All that has been hitherto said leads to
the conclusion that the case of Flureay v. Thornhill was
rightly decided, at the time it was decided, on sufficient
iegal principles, but if it was a decision to which at the
time I could not have acceded, I should, nevertheless,
think that a contract of purchase and sale of real property
made at this day must be construed to be made on the
footing of that decision being correct. All persons who
prepare such contracts know of that decision, and that it
has been acquiesced in and acted on for a hundred years,
The contracts which such persons prepare are, therefore,
made with the understanding that, upon failure to make
out a satisfactory title, the rule as to damages enunciated
in that case will be applied. Then such rule is by intention
and understanding of the parties a part of the contract.”

The great weight of authority in this country is less
liberal to the grantor, and holds him liable, not for mere
nominal damages, hut for his grantee’s loss of profits, or,
- as commonly stated, his loss of the bargain. “In some
Jjurisdictions there is no deviation from this rule on ac-
count of good faith and inability to perform resulting
from an unsuspected defect in the vendor’s title ; there the
svmmetry of the law relating to sales is preserved.” 2
Sutherland, Damages (3d ed.), sec. 579. Good faith on
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the part of the vendor was held in Matheny v. Stewart,
108 Mo. 73, not to excuse or protect him. In Hemmond v.
Hannin, 21 Mich. 374, it was said: “If a party enters into
a contract to sell, knowing that he cannot make a title,
he is remitted to his gemeral liability, and the exception
introduced by Flurcaw v. Thornhill does not apply. So
if a person undertakes that a third party shall convey, and
is unable to fulfil his contract, the authorities are that he
shall pay full damages. * * * The cases before referred
to, in which a party undertook to sell that which he did
not own, and knew he could not control, may also, when
the other party is not informed of the defect, be considered
as involving a degree of bad faith, and have generally been
so regarded by the courts” In Pumpelly v. Phelps, 40
N. Y. 59, it is said: “The rule that a vendor, who contracts
to sell and convey real property in good faith, believing
that he has a good title, and on discovering it to be de-
fective, for that reason, refuses or is unable to fulfil his
contract, is, in an action against him by the vendee for
the breach, liable for only nominal damages, should not be
in any degree extended, but strictly limited to those cases
coming wholly and exactly within it. And where a vendor
contracts to sell landso, in which he knows, at the time, he
Tias not title or the power of conveyance, he is bound to
make good to the vendee the loss of the bargain through
his default. Nor, in such case, does it excuse the vendor
that he acted in good faith, and believed, when he entered
into the contract, that he should be able to procure a good
title for his purchaser.” In Dolerty v. Dolan, 65 Me. 87,
it was held: “This rule of damages is not to be varied,
Decause the defendant, through unanticipated causes which
he could not control, although acting in good faith, was
unable to convey.” 2 Sutherland, Damages (3d ed.), sec.
581. See, also, Vallentyne v. Immigration Land Co., 95
Minn. 195; Arentsen v. Morcland, 122 Wis. 167, 65 L. R. A.
973; Flecten v. Spicer, 63 Minn. 454; 2 Warvelle, Vendors
(24 ed.), sec. 936.

Where it is possible, and the wronged party demands
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it, equity will require a performance of the contract. And
where a party by his contract undertakes to convey prop-
erty and is rendered unable, or refuses to do s0, the law
will require him to respond in full compensatory damages,
and it makes no difference whether he wilfully disregards
“his contract, or is prevented through no fault of his own
from conveying the title called for by his contract. His
liability is-created by the contract. He agrees to convey.
The contract is necessarily reciprocal. Is there any reason
in law or in equity for relieving a grantor hecause he is
disappointed in not obtaining title, any more than there
could be. for relieving a grantee because he had failed,
through no fanlt of his own, in obtaining the purchase
.price at the appointed time? Tt was the duty of the
defendant and his privilege to provide in his contract
against obstacles, and, if he undertakes without this pre-
caution to convey title belonging to another, he does so
at his peril. Any other rule would permit one to speculate
in reference to the property of another without incurring
- any liability on his own part, but at the same time bind
his grantee irrevocably. The real issue of fact in the case
at bar is whether the parties hereto made their contract
contingent upon defendant’s obtaining the outstanding
title, This issue was submitted to the jury under proper
instructions. . Defendant’s theory was not sound in law,
nor supported by competent evidence, and the court prop-
erly overruled his request for the instruction.

The contract provided for the conveyance of the land
with all the improvements placed thereon prior to the
making of a certain lease. Plaintiff’s evidence of value
was given with reference to the land as it stood at the
maturity of the contract. Defendant assigns error in the
admission of this evidence, because it failed to exclude
the improvements made by the tenant. The contract failed
to specify the improvements not conveyed. By hig answer,
defendant alleged that there were certain improvements
made by the tenant, who was authorized to remove the
same. The evidence discloses that this tenant had re-
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moved prior to the maturity of plaintiff’s contract. Pre-
sumably the improvements had been removed and were not
considered by the witnesses who testified as to the value.
If such was not the case, it was the duty of the defendant
to prove the continued presence of the improvements. In
this he failed, but met the issue tendered, and himself
introduced evidence as to value without reference to the
excepted improvements.

Defendant requested the court to order the jury to
view the premises., This the court refused to do, for
reasons expressed in his own words as follows: “The court
doubts somewhat the matter of sending the jury out of
-the county and judicial district. TFor this reason, it being
a discretionary matter with the court, the request will be
refused.” Section 284 of the code provides for a view by
the jury of property which is the subject of litigation, or
of the place in which any material fact occurred, when-
ever in the opinion of the court it is proper. There is a
conflict of authorities upon this question. Some courts
hold that a jury may not be sent beyond the territorial
jurisdiction of the court, unless expressly authorized by
statute. Rockford, R. 1. & St. L. R. Co. v. Coppinger, 66
I11. 510. But a fair interpretation of our statute convinces
us that a different rule should obtain here, and that a
trial court in its discretion may send the jury to view
any property within the state. Section 1119 of the Cali-
fornia penal code authorizes the superior court, in the
exercise of a sound discretion, to cause a view to be taken
by the jury of the place where the offense was charged to
have been committed, or in which any other material fact
occurred. This was held, in People v. Busle, 71 Cal. 602,
to authorize a view in any county in the state. Section
7283 of the Ohio Rev. St. has provisions identical with our
own, and it was held in Jones v. State, 51 Ohio St. 331,
that a jury may be sent to any place where a material fact
occurred, if within the jurisdiction of the state. We are
of the opinion that the court had the power to send the
jury to view the premises in controversy, but it does not
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necessarily follow that his refusal to do so was error. The
granting of such an order is by statute made discretionary,
and it is only where an abuse of such discretion appears
that this court will reverse a judgment. The only reason
for such an order would be to enable the jury the better to
understand the evidence; and in the case at bar, where
the issue of fact is confined to the value of the land, we
cannot see wherein the jury would have been enlightened
by a view of the premises.

For the reasons given above, we recommend that Reed
v. Beardsley, 6 Neb. 493, so far as it relates to the measure
of damages, and those cases following the same rule, be
overruled, and that the judgment of the district court be
affirmed.

Durrie and Goop, CC., concur.

By the Court: for the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

METTE KRUGER, APPELLEE, V. OMAHA & COUNCIL BLUFFS
STREET RAILWAY COMPANY, APPELLANT.

FiLEp JaNnUARrY 8, 1908. No. 14,890. y

1. Carriers: INJurY: DuTYy or EMPLOYEES. When a passenger, a girl
under 14 years of age, unaccustomed to riding upon street cars,
becomes frightened and frenzied by the negligence of the defend-
ant’s servants in carrying such passenger past her known destina-
tion, and the conductor knows, or by the exercise of due care and
diligence under the circumstances should know, of such pas-
senger’s frightened and frenzied condition, and that she is about
to leave the moving car, it is his duty to exercise the highest
degree of care possible under the circumstances to prevent such
passenger from alighting from the moving car. Ohicago, B. & Q.
R. Co. v. Martelle, 66 Neb. 540, examined and distinguished.

2.

: : In such a case, if the conductor fails to
exercise the degree of care required of him, and the passenger
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in consequence of such failure .receives injuries while alighting
from the moving car, the street railway company is liable in
damages for the resulting injuries.

. InsTRUCTIONS. In such a case, it is erroneous to
instruct the jury that the plaintiff may recover, even though she
was negligent in acting as she did.

4. Instructions examined, and held prejudicial.

ArPEAL from the district court for Douglas county:
WILLiAM A. REDICK, JUDGE. Reversed.

John L. Webster and W. J. Connell, for appellant.
Arthur C. Pancoast, contra.

Goop, C.

Mette Kruger, a minor, by her next friend, instituted
this action against the Omaha & Council Blutfs Street
Railway Company in the district court for Douglas county
to recover damages for injuries alleged to have been sus-
tained while alighting from one of defendant’s street cars.
There was a trial to a jury, which resulted in a verdict and
judgment for the plaintiff. The defendant appeals.

Two acts of negligence are complained of by the plain-
tiff: First, that defendant, although informed of and
knowing plaintiff’s destination, carelessly and negligently
failed to stop its car, and carried plaintiff past her known
destination; secondly, having caused plaintiff to become
frichtened and frenzied from fear at being carried past
her known destination, that defendant failed to exercise
that degree of care required of it to prevent plaintiff from
alighting from the moving car. Defendant answered, ad-
mitting that plaintiff was a passenger, denied any negli-
gence on its part, and alleged contributory negligence on
the part of plaintiff. TFrom the record it appears that
Mette Kruger was a girl 13 years and 9 months of age at
the time of the injuries complained of; that about 7 o’clock
in the evening of the 26th day of October, 1904, she and
a girl companion of about the same age were passengers



492 NEBRASKA REPORTS. [VoL. 80

Kruger v. Omaha & C. B. Street R. Co.

on one of defendant’s street cars going westward on Q
street in South Omaha. The destination of the two girls
was Thirty-Iirst street. Plaintiff claims that, when the
conductor took up their fares at about Twenty-Sixth street,
they informed him of their desire to alight at Thirty-First
street. The car in which they were riding was one in
which the seats ran lengthwise along the side of the car.
The two girls sat on the south side of the car near the
rear, and were looking out of the car windows to the
south. At that time in the evening it was dark. The car
failed to stop at Thirty-First street, and the plaintiff ob-
served the lights in a neighboring store, recognized the
place, and realized that she and her companion were being
carried past their destination. She became alarmed and
frightened, hurriedly arose and passed out upon the rear
platform of the car, where the conductor was standing,
and stepped from the car while in motion, fell to the pave-
ment, and received severe injuries. The conductor ob-
served the plaintiff as she came out upon the platform
and stepped from the moving car. Plaintiff contends that
she was so alarmed and frightened and in such a frenzied
condition that she did not know or realize her danger in
alighting from the moving car, and that the conductor was
negligent in failing to warn her of her danger and prevent
her from leaving the car under the circumstances. Plain-
tift’s evidence tends to support her conmtention. The de-
fendant denied that the conductor had been previously
informed of the destination of the girls, and denied that
he had any knowledge that plaintiff was frightened and
alarmed, and alleged that he did warn her against step-
ping off, by calling to her to wait, that he would stop the
car, and that, seeing that she did not heed his warning,
he attempted to grab her and prevent her from leaving
the car. The evidence as to whether the conductor warned
the plaintiff, or that he knew of her destination and her
excited condition, or that he attempted to prevent her
from leaving the car, is in conflict.

The defendant contends that it was under no obligation



VoL. 80] JANUARY TERM, 1908. 493

Kruger v. Omaha & C. B. Street R. Co.

to prevent plaintiff from leaving the moving car, that it
owed no duty of preventing passengers from alighting
from its moving cars, and that, as a matter of law, it was
not liable for the injuries received by the plaintiff, and
that the court should have so instructed the jury. We are
cited to several cases from other jurisdictions, some of
which apparently hold to this doctrine. But the rule in
this state is different. Chicago, B. & Q. R. Co. v. Landauer,
36 Neb. 642; St. Joseph & G. 1. R. Co. v. Hedge, 44 Neb.
448 Chicago, B. & Q. R. Co. v. Hyatt, 48 Neb. 161; Fre-
mont, I. & M. V. E. Co. v. French, 48 Neb. 638. Tt is
generally held that whether or not one is guilty of such
negligence in alighting from a moving car or train as will
prevent a recovery for injuries received therefrom is ordi-
narily a question of fact to be determined by the jury.
Hemmingway v. Chicago, M. & St. P. R. Co., 72 Wis. 42.
Under some circumstances, jumping or alighting from a
moving train has been held such negligence as will defeat
a recovery. Clicago, B. & Q. R. Co. v. Martelle, 65 Neb.
540. In that case, however, the plaintiff was a man of
mature years, and deliberately jumped from the moving
train. It did not appear that be was frightened, or that
he had lost his self control, but that he deliberated upon
the matter and, after deliberation, voluntarily jumped
from the moving train. It was held that he was guilty of
such negligence and deliberate recklessness as to prevent
a recovery. But the case at bar is different. The plaintiff
was little accustomed to riding upon street cars, and ac-
cording to her contention, which finds support in the
evidence, she was carried past her destination by the fault
of the defendant. It was after dark, and she was fright-
ened and excited, and had no realization of what she was
doing or of the danger incident to the alighting from the
moving car. It is inferable from the evidence that the
conductor was aware of her excited and frenzied condition,
and might, by the exercise of that degree of care required
of common carriers, have prevented her from leaving the
moving car, and thus have avoided the injuries., We think
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there is a clear distinction between the duty owed by a
common carrier to an infant of tender years and that
owed to an adult, and between the duty owed to a passen-
ger who has lost control of his mental faculties, of which
the carrier is aware, and that owed to one in full posses-
sion of his faculties. When street car companies carry
passengers of tender years and passengers whom they
know to be of unsound mind, it is only proper that they
should be required to exercise a higher degree of care
toward them than they would toward passengers of ma-
ture years and in possession of their full faculties; and if,
by acts of their own negligence, they have caused passen-
gers to become frightened and excited and to be in a
measure deprived of their faculties, they cannot consist-
ently and reasonably claim that the passenger is negligent
in not exercising the prudence and foresight that they
ordinarily would, except for their frightened and excited
condition. We think the record in this case clearly makes
out such a state of facts as required the submission of the
case to the jury; and this court cannot say, as a matter
of law, that the defendant was not negligent, or that such
negligence did not produce the injuries complained of.
The case was one for the determination of the jury under
proper instructions.

Defendant also complains of numerous instructions
given by the court upon its own motion, and of the refusal
of the court to instruct the jury as requested by the de-
fendant. We have carefully examined all the instructions
given and refused that are complained of, and find no
error except in two instructions given, which we now pro-
ceed to consider. By the sixth instruction the court in-
formed the jury that, if the conductor was aware that
plaintiff was about to jump from the moving car in time
for him to have prevented it, and if he failed to exercise
the decree of care required of him in that respect, and if
such failure of the conductor was the proximate cause of
plaintiff’s injuries, the plaintiff might recover, even though
they should find “that the plaintiff was guilty of negli-



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































