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Gillespie v. City of South Omaha,

THOMAS GILLESPIE, APPELLER, V. CITY OF SOUTH OMAHA,
APPELLANT.

FiLEp JUNE 22, 1907. No. 14,886.

1. Eminent Domain: CONSTRUCTION OF VIADUCT: DAMAGES. Where
a city partially vacates a street and builds a viaduct thereon
opposite plaintiff’s real estate abutting on such street, thereby
diminishing the convenience of access to such property, the true
measure of damages to the owner is the difference in the value
of the property before and immediately after the improvement,
unaffected by any increase or depreciation of property values
generally in the same vicinity.

2. : : —. In determining the amount of such dam-
ages, the jury may consider diversion of travel, inconvenience of
access, and diminution of business carried on upon said prop-
erty, not as independent items of damage, but for the purpose
of determining the market value of the property before and
‘after the construction of such improvement.

APPEAL from the district court for Douglas county: LEE
S. ESTELLE, JUDGE. Affirmed.

Lambert & Winters, for appellant.
Smyth & Smith, contra.

~ CALKINS, C.

The plaintiff owned- property abutting the north side
of L street between Thirty-Eighth and Thirty-Ninth streets
in the city of South Omaha. I street was much used,
and the whole tide of travel passed by the property of
the plaintiff. He owned a business building at the corner
of Thirty-Eighth and L streets, which was used by him for
a hotel and saloon. The travel east and west upon L
street made his lots desirable for business purposes. This
was the condition of his property when the city closed
L street. from Thirty-Eighth street west to Thirty-Ninth
street, and vacated the south half of T. street between
Thirty-Eighth and Thirty-Ninth streefs. On the half thus
vacated the city constructed a viaduet, which started at
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Thirty-Ninth street and ran east in front of the plaintiff’s
property across the railroad tracks to a point where L
street intersects Thirty-Sixth street. Thirty-Ninth street
is considerably higher than Thirty-Eighth street, and the
viaduct passes in front of the plaintiff’s property at a
point about 20 feet above the surface of the street. As
a result of the closing of the streets and the building
of the viaduct, the travel which before passed in front
of the plaintiff’s building now crosses on the viaduct 20
feet above. To reach the plaintiff’s property, travel
from the east must go west over the viaduct to Thirty-
Ninth street, and then retrace its course along the part
of the street left open on the north side, so that, while
access to the plaintiff’s property from the public street
is not prevented, its convenience is greatly diminished,
and the amount of casual travel passing his place of busi-
ness much reduced. This was an appeal to the district
court from refusal of the city council to allow plaintiff’s
claim for damages. The jury found for the plaintiff in
the sum of $3,000, and from a judgment rendered upon
this verdict the defendant appeals.

1. In the first instruction the jury were told that the
only question for its consideration was the amount of
damages suffered by plaintiff on account of the deprecia:
tion in the value of his property caused by the vacation of
I street and the erection of the viaduct mentioned in the
plaintiff’s petition; that its verdict must be for the plain
tiff in some amount; but that, in considering damages sus-
tained, it must be damages to the realty, and not to any
business conducted by the plaintiff. Exception is taken
to so much of this instruction as tells the jury it must
find for the plaintiff in some amount, the contention being
that, upon the theory of law contended for by the defend-
ant, the jury might have found for the defendant. If
the plaintiff was entitled to recover the depreciation in
value of his property caused by the closing of the street
and the erection of the viaduct, this instruction was right;
for, while this depreciation was not estimated at so great
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an amount by the defendant’s witnesses as by those called
for the plaintiff, its existence in some amount was con-
ceded by all. The objection to this instruction involves
the question whether the damages proved were such dam-
ages as the plaintiff was entitled to recover. This ques-
tion arises upon the defendant’s objection to the other
instructions, and is, we think, the only question in the
case. The position of the defendant is that there were
in this case two kinds of damages, general and special,
the former being such as are shared by the plaintiff gen-
erally with the public at large, and the latter such as are
peculiar to the plaintiff’s property; and it is sought to
limit the latter by further restricting the same to such-
damages as he could have recovered at common law if the
improvement had not been authorized by statute. Since at
common law there must be a physical interference with
the enjoyment of the possession of the property to sustain
an action for damages thereto, it would follow from the
adoption of this theory that there could only be a recovery
in cases where the property is actually taken or access
thereto entirely cut off. The defendant prepared and pre-
sented to the court requests for instructions embodying
this view of the law, which were by the court refused.
In thi§ case no general damages common to the com-
munity at large are pointed out; and we are unable to
understand how any such could exist. The effect of build-
ing a viaduct across railroad tracks upon a business street
is a familiar one and eusily understood. In order to
attain the required height, it is usually necessary to com-
mence the elevation of the viaduct some distance from the
tracks. This results in lessening the range of use, and
a consequent diminution of the value of property abutting
on the street from the point where the viaduct leaves the
grade of the street to the point where it again returns to
such grade. All the other property affected by the
improvement is benefited, while that between the two ends
of the viaduct is necessarily damaged. The damages so
suffered are special within the definition above given,



444 NEBRASKA REPORTS. [VoL. 79

Gillespie v. City of South Omaha,

and not general. Section 21, art. I of the constitution, -
provides that “the property of no person shall be taken or
damaged for public use without just compensation there-
for.” The interpretation of this constitutional provision
is not new in this state. The precise question was be-
fore this court in City of Omala v. Kramer, 25 Neb. 489,
which was an appeal from the award of damages caused
by the construction of a viaduct across the railway tracks
on Eleventh street in the city of Omaha. Construing the
constitutional provision above quoted, the court held that
it embraced all damages which affected the value of a
person’s property. In other words, that the word “dam-
age” in the constitution includes all actual damages result-
ing from the exercise of the right of eminent domain
which diminish the market value of private property. The
case of the Pennsylvania R. Co. v. Marchant, 119 Pa. St.
541, was cited to the court to sustain the proposition that
the word “damage” should be construed to mean such
legal wrong as would be the subject of an action for dam-
ages at common law. The court refused its assent to such
construction, and expressly disapproved of the Penn-
sylvania case, and established the doctrine that the mgeas-
ure of damages caused by the construction of a publi
improvement is the difference between the value of the
property immediately before the location and construction
of the improvement and immediately afterwards. It was
aptly said by the court that ‘constitutional guaranties
are of little avail unless carried out in the spirit in
which they were framed, and no plea of public benefits
should be permitted to impoverish the owner of private
property or override a plain constitutional inhibition. . If
the public desire to erect works for public use, then the
public, the party benefited, must bear the burden, while
each owner of private property, as one of the public, in
some of the modes provided by law, must pay his share
of the indebtedness or expense, and thus equalize the bur-
den. The rule thus adopted has been often attacked, but.
always sustained by this court, and we are still satisfied
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with its reasoning and conclusion. In a very recent case,
that of Stehr v. Mason City & Ft. D. R. Co., T7 Neb. 641,
this court has had occasion to review and discuss the
authorities upon that question, which renders it unnec-
essary for us to enter into another exhaustive considera-
tion thereof. It necessarily follows that there was no
error in refusing the instruction offered by the defendant
submitting the theory of the law contended for by its

© counsel.

2. The defendant also excepts to so much of the instruc-
tion of the ¢ourt as provided that the jury might take into
consideration the question whether -travel was diverted
from the surface of the street in front of the plaintiff’s
property, and whether or not his premises were as desira-
ble and accessible for business purposes after the closing
of the street and the construction of the viaduect, and that
it might also consider whether it appeared from the evi-
dence that the business carried on by the plaintiff was af-
fected by the building of the viaduct. These were given fo
the jury as elements of damages, and the jury were in
cach case informed that the measure of damages was the
difference between the value of the property before the
construction of the viaduct and closing of the street and
immediately thereafter. It was pertinent to show that
the business of the occupant of the property was affected
by the improvement, and that the access thereto was less
convenient, not as independent items of damage, but for
the sole purpose of determining the difference between
the market value of the property before and after the con-
struction. City of Omaha v. McGavock, 47 Neb. 313 ; Chi-
cago, B. & Q. R. Co. v. 0’Connor, 42 Neb. 90. " This defini-
tion was plainly kept before the jury in ecach of the
instructions complained of, and there is no error in fhis
respect.

We therefore recommend that the judgment of the dis-
trict court be affirmed.

JACKSON and AMES, CC., conenr.
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.,

Ciry SAFE DEPOSIT & AGENCY COMPANY ET AL., APPEL-
LANTS, V. CITY OF OMAHA, APTELLEE.

FILEp JUNE 22, 1907. No. 14,889.

1. Eminent Domain: AprPraIsAL: LiIENs: EsrtoppeL. A purchaser of
property at judicial sale is estopped to deny the validity of liens
deducted from the appraisement, and the same rule applies to a
city taking title by eminent domain, where it is provided in
the judgment of appraisal that there shall be no deductions
from the award ‘“for taxes or special assessments, the said land
being taken by the city subject to all special and general taxes
against the property.”

2. Tax Sale: Errect. The lien for taxes is not satisfied by a statutory
sale of the property for the same, nor by the payment of prior
or subsequent levies by the purchaser. Such sale only operates
to transfer the lien to the purchaser.

APPEAL from the district court for Douglas county:
ABRAHAM L. SUTTON, JUDGE. Reversed.

E. W. Simeral and J. W. West, for appellants.
H. E. Burnam, I. J. Dunn and John A. Rine, contra.

CALKINS, C.

In. January, 1896, one Pheebe Linton, being the owner
of certain lots in the city of Omaha, executed a mortgage
thereon to one John Morris. In May, 1898, Morris began
an action to foreclose this mortgage. The defendant an-
swered, attacking the validity of the mortgage, but the
action resulted in a decree in favor of Morris, which was
entered April 19, 1904. The taxes on the mortgaged
premises being unpaid, Morris caused the same to be pur-
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chased at tax sale in December, 1898, by the plaintiff, in
whose name the certificate of sale was made and subse-
quent taxes paid. In 1899 the city of Omaha condemned
the mortgaged property for boulevard purposes, apprais-
ing their value at $1,900. From this appraisement the
owner of the property and the mortgagee appealed to the
district court, which on March 21, 1902, rendered a judg-
ment, in which it was provided that “the award of $1,900
appealed from shall stand, and no deduction shall be made
from the award for the land appropriated for taxes or
special assessments, the said land being taken by said
city subject to all special and general taxes against said
property.” This action was brought against the ecity to
recover the taxes and special assessments against said
property, and resulted in a decree for the defendant. The
plaintiff appeals.

The contention of the defendant is that, while the
mortgagee had a right to pay the taxes on the land in ques-
tion or to redeem the same from tax sale, the amounts of
money expended by him for such purpose did not con-’
stitute a separate cause of action either against the mort-
gagor or the land, but became and were a part of the
mortgage debt, and could only be enforced as such. The
plaintiff claims that the rule so invoked is not applicable
to the facts in this case; and, further, that the city, having
taken the land subject to the taxes and assessments, and
having thereby secured a corresponding reduction in.the
amount of the appraisement, is estopped to say that
Morris should have enforced the lien for taxes in the fore-
- closure suit. There has been an extended argument on the
first proposition, but, in view of the conclusion at which
we have arrived upon the question of estoppel, it will
not be necessary for us to determine the question so
presented in this case. At the time of the rendition of
the judgment of the district court upon the appeal from
the appraisement, the foreclosure suit was still pending,
and was not finally disposed of until two years after-
wards. The effect of the judgment in the appraisement
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case was to segregate the mortgage debt from the claim
for taxes. The mortgage debt, if sustained, was left to
be paid out of the cash award, from which nothing
was to be deducted for taxes and assessments, these re-
maining a charge upon the lots, and to be paid by the party
succeeding to the title, which in this case was the city.
But for this judgment the mortgagee might have asserted
hig claim for taxes in the foreclosure suit at any time
during the two years preceding the final decree therein.
After the judgment in the appraisement proceedings, it is
extremely doubtful whether he could have done so. If he
had made the attempt, the defendants in the foreclosure
suit might well have set up the decree in the appraise-
ment case to show that the taxes and assessments should
be charged upon the interest which had passed to the
" city, rather than upon the fund which had been awarded
for their henefit free from tax liems. A private pur-
chaser, securing a reduction in the price by taking prop-
erty subject to liens for taxes and assessments, is estopped
to say that the taxes and assessments should have been
paid by his vendor, or to set up any defense which is
purely personal to the grantor. The mortgagor was under
a moral obligation to repay to the mortgagee the amount
which he had expended to protect his security from ex-
tinguishment by the superior lien of the taxes and assess-
ments, and the city, having received an abatement from the
price of the property on account of the lien, is in no
position to contest its validity or refuse its payment.
This doctrine has frequently been applied to purchasers
at judicial sales, who are held to be estopped to deny .
the validity of liens deducted from the appraisement; and
no reason is suggested why it is not equally applicable to
cities acquiring title by eminent domain. Skinner v.
Roynick, 10 Neb. 323; Koch v. Losch, 31 Neb. 625;
Arlington Mill & Elevator Co. v. Yates, 57 Neb. 286;
Battelle v. McIntosh, 62 Neb. 647; State v. Several Par-
cels of Land, 77 Neb. 707.
Counsel for the defendant argues that, the city hav-
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ing received the proceeds of the tax sale and subsequent
taxes paid by the purchaser, the same were therefore to be
considered as paid, and not as liens outstanding against
the property. The sale of property to a tax purchaser
does not divest the lien. It merely transfers it to the
tax purchaser. It is well settled, that, even in cases where
the certificate and sale are void, the lien is transferred to
the purchaser. Roads v. Estabrook, 35 Neb. 297, 53 N.
W. 64 ; Grant v. Bartholomew, 57 Neb. 673.

We therefore recommend that the judgment of the
district court be reversed and the cause remanded for
further proceedings in accordance with this opinion.

JAacksoN and AMES, CC., voncur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings in accordance

therewith.
REVERSED.

IN RB JULIUS REUSCH.
Ficep Jury 12, 1907. No. 15,312.

ORIGINAL application for a writ of habeas corpus. Writ
allowed.

E. F. Pettis and C. S. Allen, for plaintiff.

W. T. Thompson, Attorney General, W. B. Rose and
Grant G. Martin, contra.

PER CURIAM,

We think that the intention of the legislature in the
passage of sections 1, 2, 3 and 5 of the act assailed (laws
1907, ch. 82) was to prevent manufacturers, wholesalers
or jobhers of intoxicating liquors, or their agents, from

32
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selling or being interested in .the sale of intoxicating
liquors at retail, and not to prohibit an occasional sale
of liquor by a retailer in a quantity in excess of an ordi-
nary retail sale. Reusch is not charged with having made
a sale at retail, but with having made a sale at wholesale,
which.is not within the inhibition of the law.

Having reached this conclusion, it .is unnecessary to
consider the question of the constitutionality of the act.

Prisoner discharged.
JUDGMENT ACCORDINGLY,

STATE, EX REL. THOMAS SIAW, APPELLANT, V. ANDREW
ROSEWATER, APPELLEE.

Frcep Jury 12, 1907. No. 15,186.

1. Cities: OFricER: FAILURE OF SUCCESSOR TO QUALIFY. The city
engineer of a city of the metropolitan class holds the office
until his successor is elected and qualified. The failure to
qualify by one who has been appointed as his successor by the
mayor and confirmed by the council, but who has not taken pos-
session of the office and entered upon the discharge of its duties,
does not render the office vacant. Upon such failure to qualify
the incumbent may qualify anew under section 17, ch. 10, Comp.
St. 1905.

2. : : . When it is the duty of the mayor teo
appomt an officer and he fails to do so, the council may elect;
but this power of the council does not exist when one who has
been appointed by the mayor and confirmed by the council fails
to - qualify, there being an incumbent to hold over until his
successor is elected and qualified. In such case the incumbent
may qualify anew, and takes the office for the succeeding term.

APPEAL from the district court for Douglas county:
WILLIS G. SEARS, JUDGE. Affirmed.

John P. Breen, W. H. Herdman and B. 8. Baker, for
appellant.

Byron G. Burbank, contra. !
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SEDGWICK, C. J.

The district court for Douglas county denied the ap-
plication of relator for a peremptory writ of mandamus,
requiring the respondent to give him possession of the
office of city engineer of the city of Omaha and of the
records of said office. The relator has appealed to this
court.

His claim to the office rests upon an election thereto by
the city council without the concurrence of the mayor.
Mr. Rosewater, the respondent, was duly appointed to
that office in 1903 for the term which is fixed by
statute at three years. His term of office under this
appointment ended on the 3d Monday after the election in
May, 1906, upon the appointment and qualification of his
successor. In due time after his term had expired, the
mayor of the city submitted to the council the reappoint-
ment of Mr. Rosewater to the office for the succeeding
term. This appointment was rejected by the council, and,
having been again submitted by the mayor and again re-
jected, the mayor appointed one Jesse Lowe to the office,
and that appointment being submitted to the council was
duly confirmed. Mr. Lowe refused to accept the office
and failed to qualify. After the expiration of 30 days
Mr. Rosewater qualified anew as city engineer under the
statute, which provides: “When the incumbent of an office
is reelected or reappointed he shall qualify by taking the
oath and giving the bond as above directed; but, when .
such officer has had public funds or property in his con-
trol, his bond shall not be approved until he has produced
and fully accounted for such funds and property; and
when it is ascertained that the incumbent of an office holds
over by reason of the nonelection or nonappointment of
a successor, or of the neglect or refusal of the successor
to- qualify, he shall qualify anew within ten days from
the time at which his successor, if elected, should have
qualified.” Comp. St. 1905, ch. 10, sec. 17. It is provided
in section 77, ch. 12a¢, Comp. St. 1905: “If the mayor
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shall neglect or fail to make any of the appointments
herein designated to be made at and within the time herein
specified, then the city council shall be and is hereby em-
powered to fill such offices by election, a majority of the
entire council, being requisite to elect such officer.”
Under this provision the city council proceeded on the
9th day of April, 1907, to elect the relator to the office. If
a vacancy existed at the time of this action of the council,
and the mayor neglected or failed to make an appoint-
ment, the council had power under the statute above
quoted to elect the relator, and he is now entitled to the
office. Under the statute this is an appointive office.
When Mr. Rosewater’s term ended in 1906, it was the duty
of the mayor and council to select the officer for the suc-
ceeding term of three years. - This was done by the ap-
pointment and confirmation of Mr. Lowe, the attempt to
appoint Mr. Rosewater for the succeeding term having
failed. When Mr. Lowe failed to qualify, and the mayor
ieglected to make another nomination, the city council
. could elect an engineer to fill the vacancy, if a vacancy
existed. ' ’

The relator contends that there was then a vacancy in
the office. He relies upon section 87, ch. 12a¢, Comp St.
1905, governing metropolitan cities, as amended in 1905.
It is as follows: “If any person elected or appointed to
any city office shall neglect, fail, or refuse, to have his
official bond executed and approved as required by law,
and filed for record within the time limited by this act,
his office shall thereupon ¢pso facto become vacant and
such vacancy shall thereupon be filled by election or
appointment as the law may direct in other cases of
vacancy in the same office” This section is a substan-
tial reenactment of section 15, ch. 10, Comp. St., the gen-
eral statute entitled “Bonds and Oaths—Official.” Before
this section was made a part of the statute governing
cities of the metropolitan class by the act of 1905, it had
been construed by this court in State v. Boyd, 31 Neb.
682, 734, where it was said: “The provisions of section 15



VoL. 79] JANTUARY TERM, 1907. 453

State v. Rosewater.

were not intended by the legislature to apply to a case
where the incumbent of an office holds over on account of
the failure to elect a successor, but have reference to cases
where the person elected to a public office has never taken
the oath and given the bond required by law, and who has
never entered upon the discharge of the duties of the
oftice. Hold-over officers are governed and controlled by
section 17 above quoted.” Section 17 referred to in that
opinion is section 17, ch. 10, Comp. St. 1905, which we
have already quoted in full. The statute governing cities
of the metropolitan class provides: “The general laws of
the state governing public officers, so far as applicable,
shall govern and fix the qualifications and the liability of
sureties, the penalties for failure to give bonds, the
bonds of persons appointed to fill vacancies or the bonds
to be given by officers reappointed, reelected, or holding
over.” Comp. St. 1905, ch. 12a, sec. 88.

Sections 15 and 17 of the general statute referred to may
therefore be considered as reenacted in the act of 1905
with the construction that had already been given to
those sections by this court. If an officer holds over
under the provisions of section 17 he holds for the next
succeeding term. Richards v. Mclillin, 36 Neb. 352. It
may be that if he were reelected or reappointed and failed
to qualify, or if upon the nonelection or nonappointment
of a successor, or the neglect or refusal of the successor
to qualify, he should fail to' qualify anew, as provided in
the statute, he would under such circumstances bring him-
celf within the provisions of section 15. It was unneces-
sary to decide in State v. Boyd, supra, that under no cir-
cumstances could the provisions of .section 15 apply in
such case. What the court there intended to hold was
that, “where the person elected to a public office has never
taken the oath or given the bond required by law,” it is
his right to the public office which becomes vacant thereby,
and no doubt, if he had taken possession of the-office and
entered upon the discharge of the duties thereof, so that
there would be no other incumbent, the office itself would
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become vacant by his neglect to qualify. But, where a
person so elected has never taken possession of the office
nor entered upon the discharge of the duties thereof, his
neglect to take the oath does not forfeit the right of the
incumbent. The incumbent’s rights are regulated by sec-
tion 17, supra, of the act. This view is in harmony with
the general election law. Comp. St., ch. 26. Section 101
of that act specifies several “events” upon the happening
of which a civil office shall become vacant, among which
are: “A failure to elect at the proper election, there being
no incumbent to continue in office until his successor is
elected and qualified, nor other provisions relating there-
to.” This provision contemplates that an office shall
not become vacant for failure to elect a successor, if there
is an incumbent to continue in office until his successor
is elected and qualified. :

It is argued that, as Mr. Rosewater’s term to which he
was appointed had expired, it was the duty of the mayor
to nominate a successor, who upon confirmation by the
council would qualify, and as Mr. Lowe failed to qualify, .
this duty of the mayor continued, so that his failure to
make another nomination devolved upon the council the
(uty to elect Mr. Rosewater’s successor under sections
77 and 79 of the act. Comp. St., ch. 12¢. This is not the
meaning of section 17 above quoted. Tt does not apply
to elective officers alone. An incumbent of the office holds
over by reason of the nonappointment of. his successor by
the terms of the statute. This language makes section 17
applicable to appointive as well as to elective officers,
and, if the successor who isg regularly appointed and con-
firmed by the council neglects or refuses to qualify, the
incumbent may qualify anew; and by section 79 it is only
when the council refuses to confirm the appointment by
the mayor that he is authorized to make another appoint-
ment. At the time that the city council attempted to
elect the relator to this office, Mr. Rosewater was an in-
cumbent of the office, and by the express provision of the
statute was “to continue in office until his successor is
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elected and qualified.” “Hold-over officers are governed
and controlled by section 17 above quoted.” State v.
Boyd, supra. Mr. Rosewater was clearly a hold-over offi-
cer, and, as such, within the meaning of section 17 as
above construed, his right to “qualify anew” is declared
in that section.

This disposes of the case, and requires us to deny the
writ. It is therefore unnecessary to discuss the question
so ably presented as to the propriety of proceedings in
mandamus in a case like this.

The judgment of the district court is i

AFFIRMED.

STATE, EX REL. PLATTE COUNTY, ET AL., RELATORS, V.
GEORGE L. SHELDON ET AL., RESPONDENTS.

Frep JuLy 12, 1907. No. 15,274.

Statutes: CoxsTrUCTION. When a slatute has for nearly 40 years
been practically construed by the officers whose duty it is to
enforce it, and has during that time been several times reen-
acted by the legislature in substantially the same terms, such
construction will be regarded as adopted by the legislature,
although the language of the statute would indicate a different
meaning.

ORIGINAL application for a writ of mandamus to compel
respondents, members of the state board of equalization
and assessment, to certify to the county clerk of Platte
county the valuation of the Union Pacific Railroad in
Platte county, and that the assessed valuation is 20 per
cent. thereof. Writ denied.

W. N. Hensley and J. J. Sullivan, for relators.
W. T. Thompson, W. B. Rose and Grant G. Martin,

contra.
SEDGwWICK, C. J.°

The county of Platte and the treasurer of said county
have asked this court for a peremptory writ of mandamus
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against the defendants as the state board of equalization
and assessment to “certify and show in and by their return
to the county clerk of Platte county that the true valua-
tion of each and every mile of said railroad in said county
is $75,000, and that the assessed valuation thereof is 20
per cent. of that amount.” '

The petition alleges, after the usual formal allegations,
that, “heretofore, to wit, on the 1st day of June, 1907, the
defendants, while convened and regularly in session as g
state board of equalization and assessment, and having
vefore it all information contemplated or required by law
in relation to the value of said railroad (the road of the
Union Pacific Railroad Company), including tangible
property and franchises, did proceed to find, and did find
and fix, the true value thereof at $75,000 a mile for each
and every mile of said railroad in Nebraska, and did at
the same time find and fix the assessed value of each and
every mile of said railroad in Nebraska at 20 per cent.
of the true or actual value thereof. The valuation of each
mile of said road was by said board ascertained and de-
termined by dividing the whole value thereof in this state
by the number of miles of main track in this state, as
required by section 89, art. I, ch. 77, Comp. St. 1905. -
The said county is, and for many years last past has been,
under township organization. The county seat is the
city of Columbus, a duly organized city of the second
class having a population of between 4,000 and 5,000.
About 20 miles of the main track of said railroad runs in
a substantially easterly and westerly direction’ through
said city and through the townships of Columbus and
Butler in said county. Between 40 and 45 miles of the
main track of said railroad runs in a substantially north-
erly and westerly direction from said city, through the
townships of Columbus, Lost Creek, Monroe, Burrows and -
Granville, in said county, Although this road, running
northerly and westerly from said city, is commonly known
as the Omaha & Republican Valley Railroad, it is owned,
controlled and operated by the Union Pacific Railroad
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Company, and was by defendants, in ascertaining and de-
termining the value thereof for the purpose of taxation, con-
sidered, treated and dealt with as a part of said company’s
mileage in Nebraska. Although defendants sitting and
acting as a state board of equalization and assessment
have, for the purpose of taxation, found and fixed the
actual and true value of each and every mile of said rail-
road in said county at $75,000 a mile, and have fixed and
assessed the value thereof per mile at 20 per cent. of the
true value, they have determined, and they now threaten
and intend, to make return to the county clerk of said
county, to be used as the basis of levying taxes for county,
township, city, village, school and road districts therein,
showing an untrue, unjust and unlawful valuation of the
said railroad property in -said county. The said beard
threaten and intend, and, unless cnjoined from so doing
by the order of this court, will in the return to said county
clerk, which it is required to make under sections 93 and
94 of said chapter and article of the Compiled Statutes,
fail and refuse to show and certify that the average value
per mile of said road in said county is $75,000, and that
the assessed value of each mile thereof is $15,000, but
will in and by such return show and certify that the
average value per mile of the portion of said road running
through said city and through the said townships of
C'olumbus and Butler (being about 20 miles) is $110,000,
or thereabouts, and that its assessed value is 20 per cent.
of that amount, and that the average value per mile of the
remainder of said road in said county (being 40 and 45
miles) is $42,000, or thereabouts, and that the assessed
value thereof is 20 per cent. of that amount. If the said
board is permitted to make its said return to the county
clerk of said county as it nmow proposes, threatens and
intends to make it, the assessed valuation of said rail-
road property apportioned to said county for the purposc
of taxation will be about $776,000, instead of about $900,-
000, which is the assessed valuation to which it is justly
entitled upon an apportionment made according to law.”
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The answer admits the facts to be as alleged in the
foregoing quotation from the petition. The defendants
admit that in their distribution of the taxable values of
this railroad property and certification to the county
clerks of the several counties they intend to place greater
value upon the main line of the road than they place upon
the branch lines thereof. The plaintiffs insist that they
have no right to do this under the statute; that the valu-
ation of the whole mileage of the road, including the main
line and branch lines, have been ascertained to be $75,000
a mile; and must be so certified to the various county
clerks. The answer alleges: “Ever since railroad property
- has been taxed in the state of Nebraska, it has been, and
now is, a custom, under a statutory provision still in
force, of the state board, having authority to estimate the
value of and tax railroad property, to distribute or ap-
portion the values to be used as the basis of levying taxes
for county, township, city, village, school and road dis-
trict purposes, according to their best judgment of the
value of each of the main lines or of the branch or other
lines of each railway system. It is the purpose of re-
spondents to follow this custom;-and, while no formal
order of distribution or of apportionment has been made
by the state board of equalization and assessment for the
year 1907, the following tentative distribution as to tax-
able values for the Union Pacific has been considered by
respondents: Main line 467.38 miles, at $21,500 per mile;
Omaha & Republican Valley, 428.30 miles, at $9,200 per
mile; Kearney branch 65.74 miles, at $6,575.45 per mile.
Respondents aver that this custom is authorized by law,
and is by reenactment of the old law the proper construc-
tion of the existing statutes. Respondents deny that the
railroad property apportioned to Platte county for the
purpose of taxation should be about $900,000.”

The contention of the relators is that the board is
required by statute to distribute the total valuation of
this railroad property in the state to each county in pro-
portion to the mileage of the road in such county, in-
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cluding both the main line and branch lines; that is,
having found that the valuation of the total property of
the railroad company in the state is equal to $75,000 a
mile of both its main and branch lines, the board must
distribute it upon that basis for taxatlon to _each
county, $75,000 valuation for each mile of main and
branch lines situated in that county. The board
contends that it is within the discretion of the board
to distribute a larger ratio of valuation per mile for the
main line and a less valuation for branch lines. The case
was considered urgent, and the defendant has not fur-
nished us with a brief, but in the oral argument the at-
torney general contended that the statutes bearing upon
the point in controversy were first enacted in 1869, and
have ever since that time been construed as the defend
ants now propose to construe them, and that under thesc
statutes the distribution of values for taxation has al-
ways been made in the manner the defendants now pro-
pose to make it; that the revenue laws of the state have
been revised and altered at various times while this cus-
tom has existed, and during that time these provisions
of the statute have been many times reenacted, but always
in substance and effect the same as they existed in the
act of 1869. These contentions on the part of the defend-
ants were not controverted by the relators, but it was
vigorously contended that the existence of such custom
and practice for this long term of years did not give it
the sanction of law, It was conceded that if the statute
was of doubtful meaning, and if it was capable of being
construed to sanction the.method of distribution that had
been pursued, the practical construction given it by the
executive branch of the state government ought to control;
but it was maintained that the construction contended
for by relators was so plain and unequivocal that no
practice in violation of the law could ever justify a dis-
regard of the plain statutory provisions.

" The solution of the question thus presented depends
upon the construction to be given to sections 87, 89, 90
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and 93 of the revenue act (Comp. St. 1905, c¢h. 77. art. T).
The parts of the statute above cited bearing most directly
and literally upon the points in question are the seventh
subdivision of section 87 ang the last sentence of section
89, which are as follows:

“A correct return of the value of all tools and materials
used for repairs, and of all other personal property in
the state of Nebraska, together with such other informa-
tion as the state board of equalization and assessment
may require in order to enable them to apportion such
volling stock between the main line and branches of said
road.”

“The valuation of each mile to be determined by divid-
ing the whole value by the number of miles of the main
track of each road or line.” ,

The former assumes that the board will “apportion
such rolling stock between the main line and branches of
said road” The relators suggested that the section in
which this language occurs relates to all persons, com-
panies or corporations owning, operating or controlling
any railroad or railroad service, as well as to railroad
vompanies themselves, and that it is the rolling stock
alone that it is assumed will be apportioned between “the
main line and branches”; that this rolling stock is to be
apportioned only to those lines and branches over which
it is used, and that therefore subdivision 7 does not as-
sume that the total valuation of the road is to be appor-
tioned among the main lines and branches. This reason-
ing upon this point is very convincing, and it would
seem that the construction so contended for was the one
most natural to be derived from the language used; but
it does not account for the use of the word “between” -
instead of the word “among,” and the use of the word
“between” may be thought to indicate that it was con-
templated that the apportionment to the main line, upon
the one hand, and the branches, upon the other, would
be the principal feature of this part of the board’s duties.

Again, althongh it may be thought that the natural
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construction of the language of the last part of section 89
above quoted is as contended by the relators, still there
is some reason for the contention that this language is
susceptible of a different meaning. The words “main
track” in this section are clearly used to distinguish from
“side or second track and turn out, spur and warehouse
track,” and not to distinguish the main line from the
branch line, as plainly appears from the first part of
section 87 and from other sections of the act. The con-
struction that has been placed upon the language now
under consideration by the state board is that the number
of miles of the main track of each road or branch line is
to be taken as the divisor in finding the value per mile of
such road or branch line, as the case may be, and that
the thing to be divided by this divisor is the whole value of
the road or branch line, as the case may be, when thasv
value has been ascertained and apportioned by the board,
that is, the board finds the whole value of the road and
then determines what part of that whole value should
be apportioned to the main line and what part to the
branch lines respectively, and then divides the whole
value apportioned to the main line by the number of miles
of that line, and the whole value apportioned to each of
the branch lines by the number of miles of each of the
branch lines respectively. It must be confessed that such
a construction of the statute is forced and unnatural, but
it may perhaps with reason be contended that it is not
an impossible construction. There is, of course, no doubt
of the power of the legislature to have provided such a
method of apportionment, and it must be remembered
that the contemporaneous- construction contended for is
not the construction given it by the state board alone, but
it is the practical construction given it by the legislature
itself. Even in the construction of constitutional provis-
ions some courts have held that the practical construc-
tion adopted and long continued by the legislative depart-
ment will be followed, even when- clearly erroneous. 8
Cyc. 737. This conrt has not generally adopted this
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doctrine. It was said in State v. Cornell, 60 Neb. 276:
“While a practical interpretation of the constitution by
the legislature will not be lightly disregarded in doubtful
cases, yet, when the language of the constitution is free
from ambiguity, an interpretation thereof by the legisla-
tive department cannot be invoked to nullify the funda-
mental law.” 1In a very recent case, the supreme court
of Illinois has held that a practical construction by the
executive department of an act of the legislature through
a period of nearly 40 years will not be followed by the
courts when such construction is. clearly contrary to
the intention of the legislature in enacting the law.
Whittemore v. People, 227 11l 453, 477, 81 N. E. 427.
From this proposition Mr. Justice Carter dissented. In
his dissenting opinion he said: “All the facts and cir-
cumstances indicate that the construction placed upon
this statute during 40 years by those charged with its
enforcement has been in good faith, with the full belief
that not only the letter but the spirit of the law was
being observed. In some jurisdictions long continued,
contemporaneous and practical construction by the legis-
lative and executive departments has been followed, even
though the courts believed the language under consider-
ation clear and unambiguous. 8 Cyc. 737; 26 Am. & Eng.
Ency. Law (2d ed.), 634. This court has stated that
such construction will govern only where the language
of the statute is doubtful, yet an examination of the
decisions in this state will disclose that in almost every
instance such contemporaneous, uniform and long-con-
tinued construction by public officials in the execution of
the law has been followed by this court.” In the case at
bar the argument of contemporaneous construction is
much stronger than it is in cases where it is attempted
to apply it to the construction of constitutional provisions,
or where the construction of statutes by executive officers
is relied upon. If a constitutional provision which had
been practically construed for a pericd of 40 years was
adopted anew in a revision of the constitution without
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change of the phraseology, the presumption that in re-
adopting the phraseology the people approved of the con-
struction that had been placed upon it would be strong,
and would be analogous to the position in the case which
we have at bar. The respective legislatures which have
reenacted the provisions of the statutes from time to time
must be presumed to know of the practical construction
which was being put upon the statute, and by reenacting
it without change the presumption arises that the con-
struction so placed upen it met with the legislative ap-
proval. Under such circumstances, it seems to us that if
the practice is to be changed it ought to rest with the
legislature, and not with the courts, to inaugurate the
change. The house of representatives of the last legislature
adopted a resolution condemning the practice. The fact
that the views of the house upon this subject were not
concurred in by the senate nor approved by the governor
gives emphasis to the conclusion that the change in the
statute, if any is desired, ought to await the action of
the legislature.

From these considerations, it follows that the peremp-
tory writ of mandamus must be denied.

‘WRIT DENIED.

PLATTSMOUTH LODGE NO, 6, A. F. & A. M., APPELLANT, V.
(Ass COUNTY, APPELLEE.

Frep Jury 12, 1907. No. 14,844

Taxation: EXEMPTIONS. Under the agreed statement of facts in this
case the property of Plattsmouth Lodge No. 6, A. F. & A. M, is
not subject to taxation for the year 1905.

\

APPEAL from the district court for Cass county: PAUL
JESSEN, JUDGE. Reversed.

8. M. Chapman and 8. P. Davidson, for appellant.

O. A. Rawls, contra.’
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BARNES, J.

Plattsmouth Lodge No. 6, Ancient Free and Accepted
Masons, is the owner of the upper or second story of a
building, known as “Rockwood Hall,” situated on lot 2
of block 35, in the city of Plattsmouth, Cass county, Ne-
braska, and certain furniture used exclusively for lodge
purposes, worth about $300, together with $500 in bank,
which it claims is a4 fund used exclusively for charitable
purposes. Said property was listed by the assessor of the
precinct in which it is located for taxation for the year
1905, and was returned by him for that purpose to the
proper taxing authorities. The lodge appeared before the
board of equalization at the proper time and objected to
the assessment of said property, for the reason that it
was exempt from taxation because it was used exclusively
for charitable purposes, and asked that it be stricken
from the assessment roll. After a full hearing the board
overruled the objection and request, and the property was
assessed for taxation for that year. The lodge appealed
. from said order or judgment of the board to the district

court for Cass county. On the trial the judgment of the
"board was affirmed, and an appeal was thereupon taken
to this court.

In the district court the trial was had upon an agreed
statement of facts, which has been made a part of the
record by a bill of exceptions, and constitutes all of the
evidence presented for our consideration. The character,
objects and purposes of the appellant, the uses to which
the property in question is applied, and the purposes for
which it is held are fully set out and explained in the
agreed statement of facts, from which we quote, as fol-
lows: “The objects and purposes of said lodge are to
nurse, care for, and provide for its sick, afflicted and needy
members and their families, and bury the dead, care for
the widows of its deceased members, care for and educate
their orphan children, and to inculcate in its members
the principles of morality, temperance, benevolence and
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charity, and teach them their duty and true’ fraternal re-
lation to mankind; to contribute to the maintenance and
support of the Masonic Home at Plattsmouth, Nebraska,
an institution for the support and maintenance of desti-
tute master masons, their widows and orphans, at the
expense of the masonic order, without allowing such des-
titute master masons, their widows and orphans to become
charges upon the state of Nebraska or the public, and
promote the blessings of masonic privileges. That the
revenue of said appellant lodge is provided by membership
fees and dues, paid by persons joining said lodge and by
the members thereof, and not from any revenue derived
from any other source whatever. Also each member of
said appellant lodge is required to pay annually for the
support of the Masonic Home and any other special as-
sessment levied against the members of said lodge by the
grand lodge of the order, for the maintenance and sup-
port of said Home. That, in addition to other commit-
tees of said- lodge, the worshipful master, junior and
senior wardens of said appellant lodge are the committee
of said lodge on charity, and as such are authorized by
the laws and usages and customs of said order to draw
from the funds of said lodge by an order of the worship-
ful master such sum or sums as may be deemed necessary
by said committee for the relief of any one object at one
time. Except as above, the individual members of said
lodge are not entitled to draw or receive any pecuniary
benefits from said lodge, and in no case are they entitled
to receive, directly or indirectly, any pecuniary benefits,
or any benefit or profit or private gain from said lodge, or
in any manner participate in the distribution of the funds
or. property of the lodge. That said Plattsmouth Lodge
No. 6 is not engaged in any business for profit or gain,
and is prohibited by the rules and regulations of the
masonic order, of which it is a part, from engaging in any
business for gain, or for any purpose whatever, except
relieving the needy persons, as above stated.” It is
33
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further stipulated: “Said lodge owns and uses the upper
or second story of said building exclusively for lodge pur-
poses, that is to say, for the purpose of holding its lodge
meetings, and for no other purpose whatever, and that
said lodge owns no other property, real or personal, ex-
cept that so situated in the second story of said building,
" * * and the money mentioned in the pleadings, all
of which is held and used exclusively for said lodge pur-
poses.” '

From the facts thus stipulated, it seems clear that the
appellant is a charitable institution, and this view is sup-
ported by the following authorities: Pliladelphia v.
Masonic Home, 160 Pa. St. 972, 23 L. R. A. 545, where it
was said in the opinion: “The appellee clearly is a charity.
It provides for and maintains in the Masonic Home in-
digent, afflicted and aged freemasons. This too from vol-
untary contributions, without charge to the beneficiaries,
and with no profit either to the corporation, or its officers.
Not one of the corporate officers receives a cent of com-
pensation for administering its affairs. Such unselfish-
ness excites the admiration and approval of all friends of
humanity. * * * ‘The money to support them is con-
tributed by different masonic lodges, individuals, masons,
men and women; the receipts are always less than the
expenses, and a deficit has to be made up at the end of
each year; no one is benefited except the inmates; they are
fed, clothed, and lodged during life, and buried at death
at the expense of the home.” Of course, if this be not
purely charity, nothing is.” However, the property of the
institution was there held taxable, because it was a re-
stricted, and not a purely public charity. See also 1/ ayor
and Aldermen of Savannah v. Solomon’s Lodge, 53 Ga.
93; Fitterer v. Crawford, 157 Mo. 51, 50 L. R. A. 191;
Bangor v. Masonic Lodge, 73 Me. 428, 40 Am. Rep. 369;
City of Indianapolis v. Grand Master, 25 Ind. 518; Mas-
senburg v. Grand Lodge, 81 Ga. 212; Mayor and City
Council v. Grand Lodge, 60 Md. 280; State v. Board of
Assessors, 34 La. Ann. 574.
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In this case, however, our decision must rest, not on the
nature of the masonic institution, but on the use which
appellant makes of the property in question according to
the facts which are stipulated and admitted. Section 2,
art. IX of the constitution, provides: “The property of
the state, counties and municipal corporations, both real
and personal, shall be exempt from taxation, and, such
other properiy as may be used exclusively for agricultural
and horticultural societies, for school, religious, cemetery
and charitable purposes, may be exempted from taxation,
but such exemption shall be only by gemeral law.” To
render ettfective the clause of the constitution above
quoted, the legislature by section 13 of the present revenue
law (Comp. St. 1905, ch. 77, art. I) has declared: “The
following property shall be exempt from taxes: IMirst.
All property of the state, counties, and municipal corpora-
tions. Second. Such other property as may be used cx-
clusively for agricultural and horticultural societies, for
schools, religious, cemetery and charitable purposes.”

This brings us to the real question involved in this con-
troversy: Is the appellant’s property which was listed
for taxation used exclusively for charitable purposes?
This question must be determined, not from our personal
knowledge, if any, of the nature of the masonic order; its
organization, its character, its aims or its purposes, but
from the stipulated facts in evidence before us. It will be
observed that the parties have agreed that the objects and
purposes of appellant are to nurse, care and provide for
its sick, afflicted and needy members and their families,
and bury the dead; to care for the widows of its deceased
members and educate their orphan children; to inculcate
in its members the principles of morality, temperance,
benevolence and charity, and teach them their true rela-
tion to mankind; to contribute to the maintenance and
support of the masonic home at Plattsmouth, which is an
institution for the support and maintenance of destitute
nmiaster masons, their widows and orphans at the expense
of the order, without allowing such destitute persons to
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become charges upon the state of Nebraska or the public;
and to promote the blessings of masonic privileges. It
appears that the revenue of the appellant is provided by
membership fees and dues paid by persons joining the
lodge and its members, and that it has no revenue derived
from any other source whatever; that each member is
required to pay annually for the support of the masonic
home above mentioned, and such other assessments as may
be levied against the members of appellant lodge by the
grand lodge of the order, for the support and mainte-
nance of such home; that its committee on charity is au-
thorized to draw from the funds of the appellant lodge
by an order to be approved by the worshipful master such
sum or sums of money as may be deemed necessary for the
relief of any one object at one time; that the individual
members of the lodge are not entitled to draw or receive
any pecuniary benefits from the lodge whatever, that they
can receive no benefit, gain or profit directly or indirectly
from the funds of the lodge, or in any manner participate
in the distribution of such funds; that the appellant is
not engaged in any business for profit or gain, and is pro-
. hibited by the rules and regulations of the masonic order,
of which it is a part, from engaging in any business for
gain, or for any purpose whatever, except relieving the
needy persons, as above stated. It thus appears to be
stipulated that the appellant is an institution wholly
charitable in its nature, aims and purposes. While we
find in the stipulation the words “inculcate in its mem-
bers the principles of morality, temperance, benevo-
lence and charity, and teach them their duty and true fra-
ternal relation to mankind; * * * and promote the
blessings of masonic privileges,” there is vouchsafed to us
no explanation of the meaning of these expressions, and
there is nothing contained in them which would indicate
any other purpose than that of the dispensation of charity
to the members of the order. It is further stipulated that
the property in question is held and used by the appellant
for the purpose of holding its lodge meetings, and for no
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other purpose whatever; that the lodge owns no other
personal or real property, and that the money above de-
scribed is held and used exclusively for said lodge pur-
poses, to wit, the relief of the distressed and needy mem-
bers of the order.

In Fitterer v. Crawford, supra, the facts there agreed
upon were stated in almost the identical language used in
the stipulation in the case at bar. It was further agreed,
however, in that case, that the property there in question
was a three-story building, together with the ground on
which it stood; that the first story was rented and used
for a storeroom; that the second story was also rented;
that the third story was used and occupied by the mem-
bers of the lodge as a lodge room and ante-rooms in con-
nection therewith. It was held that the property was
taxable, for the sole reason that a portion of it was rented
for gain and produced an income to the lodge. As to that
part of the property used exclusively for lodge purposes,
the court said: ¢It is upon the condition that the prop-
erty is ‘used exclusively for purely charitable purposes’
that it is exempted from taxation. It must be remembered
that it is not exempted from taxation simply because it
belongs to the masonic lodge, but because of its exclusive
use by the lodge for charitable purposes. Now as to the
third story there can be no question as to its use for such
purposes, but as to the other stories, and the ground, they
are not so used. And being parts of the same building,
and belonging to the same party, it could not be parceled
out, and thus assessed and taxed, so as to bring that part
of it, ‘used exclusively for charitable purposes,’ within
that provision of the statute which exempts such property
from taxation. * * * There is a very material differ-
ence between the ‘use of a building exclusively for purely
charitable purposes, and renting it out, and then apply-
ing the proceeds arising therefrom to such purposes. To
rent out a building is not to use it within the meaning of
the statute, but in order to use it, it must be occupied or
made use of. Moreover, by leasing the property the lodge
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ecomes the competitor of all persons having property to
rent for similar purposes, and the Plain and obvious mean-
ing of the statute is that such property shall not be exempt
from taxation.” .

As above stated, the second story of the building in ques-
tion in this case, which is owned by the appellant, is
used for lodge purposes only, and from the agreed state-
ment of facts it appears that the lodge is conducted for
charitable and benevolent purposes only. If so, then the
property in question is nsed exclusively for such purposes.
That such property is not subject to taxation seems to be
clearly indicated by the opinion in Young Men’s Christian
Lss’n v. Douglas County, 60 Neb. 642. There the property
sought to be taxed was certain real estate in the city of
Omaha, upon which was erected g building used by the
organization for the purpose of carrying forward its ob-
ject, except the first floor thereof, which was rented for
business purposes, and it was held that the portion of
the property occupied for such purposes was not used
exclusively for educational, charitable and religious work,
and therefore was not exempt from taxation under the
laws of this state. In the body of the opinion we find the
following: “The language of the statute is clear and ex-
plicit. Under it all property used exclusively for the
purposes mentioned is exempt from taxation * -* *
nor do we think that the proximity of one class of
property to the other is material; the sole question being
whether the use of the property renders it exempt. It is
not necessary that the property should be such as to per-
mit its separation into distinct and definite parcels or
tracts of land.” As is said in Proprietors of Mecting House
v. City of Lowell, 42 Mass. 538, 541: ‘There may be several
distinet temements under the same roof ; and tenements
are as essentially distinct, when one is under the other,
as when one is by the side of the other.” A portion of ap-
pellant’s property being used for business purposes, and,
therefore, not within the purview and privilege of the
statute referred to, we regard it as the evident intention
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of the legislature that such property is and should be sub-
ject to the general revenue laws, as all other property in
the state. * * * 1In reaching a conclusion in this case,
we do not desire to be understood as holding that all of
the property mentioned in the petition of appellant is
subject to taxation, but only that part which is used for
other than the purposes contemplated by the organization
maintained by appellant.”

It is contended, however, by the appellee that we must
assume that the property in question is not used exclu-
sively for charitable purposes, because it appears from
the stipulation that the appellant in conducting its busi-
ness has comiittees other than the one to dispense char-
ity, and the rooms in question are used by its officers and
members as a place of holding its meetings. A sufficient
answer to this contention is that the stipulation falls far
short of imparting any information from which we can
draw such an inference. On the other hand we must take
notice of the fact that every charitable institution in order
to accomplish its objects must have and maintain an or-
ganization, must have its officers and committees, and
must hold its meetings, otherwise it could accomplish
pothing. Again, we should not be unmindful of the fact
that our constitution was adopted in the year 1875, and
the provisions of the present revenue law relating to ex-
emptions, which is above quoted, was a part of the revenue
law of 1879, and not until now have the taxing authorities
ever claimed that the property of the masonic order, which
is used for charitable purposes, is taxable. This contem-
poraneous construction of the constitution and statutes
is entitled to great weight in solving the problem now be-
fore us. So we are of opinion that under the facts recited
in the stipulation the property of the appellant in gues-
tion in this case is exempt from taxation under the consti-
tution and laws of this state. We do not wish, however,
to be understood as holding that all property belonging to
the masonic order is exempt from taxation, or that any of
its property is exempt because it is such order. It is the
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use of the property, and that alone, which determines the
question, and the property of the order which is used .for
the purpose of gain or profit of any kind is surely tax-
able,

For the foregoing reasons, the judgment of the district
court is reversed and the causc is remanded for further
Proceedings in accordance with this opinion.

REVERSED,

LETTON, J., concurring.

This case was submitted upon an agreed statement of
facts, and no evidence was taken. Upon the facts stipu-
lated I am inclined to think that the opinion is correct,
although no explanation is made as to what constitutes
“the blessings of masonic privileges,” which it is said the
institution is'intended to promote. I think that in a case
involving a question of such importance as the taxation of
such associations, and where the opinion of the court is
liable to be taken as indicating its views upon the whole
subject, the case ought not to be tried upon an agreed
stipulation of facts. The stipulation in this case, as is
pointed out in the opinion, is substantially one which
was prepared in a case submitted to the supreme court of
Missouri, and upon which that court had expressed its
opinion. It is much better in a case of such general in-
terest and importance that witnesses be examined, and the
tests of examination and cross-examination be used, so
that the whole matter may be fully presented for the con-
sideration of the court.

The main question is not free from doubt, and depends
largely upon the particular statutory and constitutional
provisions for exemption. In this connection, see Bangor -
v. Masonic Lodge, 73 Me. 428; Massenburg v. Grand
Lodge, 81 Ga. 212, and cases cited on pages 216, 217 of
that opinion.

As to any money specially set apart and devoted to the
support of the Masonic Home, there can be no question
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but that it is exempt from taxation. Of course, if all the
property of the lodge is used exclusively for charitable
purposes, as the stipulation recites;, it is also exempt, but
it would have been much more satisfactory if the case had
been submitted upon testimony.

HARRISON CLARK V., STATE OF NEBRASKA.*
FILED Jury 12, 1907. No. 14,917.

1. Criminal Law: ARGUMENT OF COUNSEL. Where the question as to
the alleged misconduct of an attorney in his argument to the
jury has been submitted to and decided by the trial court on
conflicting evidence, such decision will not be disturbed unless it
is unsupported by the testimony and is clearly wrong.

INTENT: EVIDENCE. In cases where the guilt of the defend-
ant depends upon the intent, purpose or design with which the
act was done, or upon his guilty knowledge thereof, the rule
ig that collateral facts in which he bore a part occurring immedi-
ately before and leading up to the transaction complained of
may be examined for the purpose of establishing such guilty
intent, design, purpose or knowledge, even though such facts
show the commission of another crime. :

INSTRUCTIONS. Error cannot be successfully assigned for
the giving of an instruction because it fails to cover all of the
questians of law arising in a criminal prosecution, if the instruc-
tions, when considered as a whole, fairly and correctly state the
law applicable to the facts of the case as disclosed by the evi-
dence. :

3.

. RECORD: REVIEwW. Ordinarily, where the bill of exceptions
shows upon its face that it is incomplete and does not contain all
of the testimony, the supreme court will refuse to consider it;
but in a capital case the court will carefully examine the whole
record and determine for itself the sufficiency of the evidence
contained in the record to sustain the conviction.

ERROR to the district court for Douglas county: ABRA-
HAM, L. SUTTON, JUDGE. Affirmed.

* Rehearing denied. See opinion, p. 482, post.

v
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William H. Crow and J. B. Strode, for plaintiff in error.

W. 1. Thompson, Attorney General, and Grant @.
Martin, contra.

BARNES, J.

Harrison _Clark, Calvin Waln and Clarence Gathright
were jointly charged in the district court for Douglas
county with the murd-r of one Edward Flury while at-
tempting to rob him. Clark, who will hereafter be called
the defendant, demanded a separate trjal, which was
granted. He was convicted of murder in the first degree,
as charged in the information, and the jury fixed death as
his punishment. To reverse the judgment rendered on the
verdict he brings the case here by petition in error.

The record discloses that on the evening of March 7,
1906, defendant went to the home of James Ross in
South Omaha, and borrowed a 38-caliber Harrington &
Richardson revolver. Later that evening, in company with
Calvin Waln, he went to the home of the latter in said
city, where he found Clarence Gathright, Mrs. Ewing,
Mrs. Waln, and a man whose name is not disclosed, and
they spent the evening together, talking and drinking beer.
Waln, Gathright and the defendant remained in the house
until about 10: 30 o’clock, when Waln took some hoods or
masks made by Mrs. Waln in a V shape, which fitted over
* the head, exposing the eyes only, and the three men left
the house together. From there they went west to a
saloon at Thirty-Second and Q streets, then south to
Thirty-Second and R streets, and stopped at another
saloon. Defendant asked Gathright to put on a mask.
All three put them on, and defendant entered the saloon by
the front door, the other two by the side door. After leay-
ing this saloon they removed their masks, and went to
Thirtieth and U streets, where they stopped at a third
saloon. Defendant went to the window, came back, and
ordered the other two men to put on their masks. The de-
fendant then entered the front door, and the others the
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side door of the saloon. At one of the saloons the defend-
ant got another revolver, which he gave to Gathright.
After leaving the last saloon they took off their masks,
and went to the vicinity of the Rock Island depot. While
at that place they saw a motor car, on what is called the
“Walnut Hill” line, going south, and defendant said:
“There goes a car, we will get that one.” They walked on
until they came to a car standing just east of the switch
on the Benson and Albright line. Just at that time
Iidward Flury, the conductor, got off to throw the switch,
and was attacked by Waln and the defendant, with the
order: “Hands up!’ Flury replied with a shot. Waln
shot at him. Defendant -then stepped out from a place
where he was partially concealed, ran up to the conductor,
and a number of shots were exchanged. Tlury received
bullet wounds in the wrist and the abdominal cavity from
the effects of which he died in about six days.

The assignments of error presented by the defendant’s
counsel will be discussed in the order of their presentation.

1. His first contention is that the judgment of the dis-
trict court should be reversed because of the alleged mis-
conduct of the prosecuting attorney in his closing argu-
ment to the jury. The record of the trial fails to disclose
the misconduct complained of, and is silent as to any ob-
jection to or ruling of the trial court on the remarks
.alleged to have been .made by the prosecuting attorney,
which are the basis of this contention. The question ap-
pears to have been raised for the first time on the defend-
ant’s motion for a new trial, and was presented by affi-
davits on the part of the defendant, which were contro-
verted by the affidavits of the prosecuting attorney and
his assistants. The district court found that the remarks
attributed to the county attorney had not been made.
The trial judge is presumed to have heard all that was
" said by the attorneys, and has decided this question on
his personal knowledge and conflicting evidence in the
form of affidavits, and his findings thereon should not be
disturbed. Cunningham v. State, 56 Neb. 691.
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2. It is contended that the defendant was not properly
represented in the trial of this case on account of the
ignorance and incompetency of the attorneys appointed
by the court to defend him; that his legal rights were not
properly safeguarded and protected; and that his at-
torneys permitted testimony to go to the jury, unobjected
to, of distinet and separate robberies which had no con-
nection with the crime for which he was being prosecuted.
This contention is not well founded. It appears from the
record that the defendant’s rights were properly protected ;
that his attorneys not only safeguarded his rights, but
actually preserved and prepared the record which is now"
before us.

3. The defendant insists that the district court erred in
admitting the evidence of Clarence Gathright, H. H. King,
Julius Grimm, Scott Holbrook, Joe Trapp and Lee Burket
as to the hold-up and robbery of the saloons on Thirty-
Second and Q streets, and Thirty-Second and R streets,
and Thirtieth and U streets, all in South Omaha, because
each of said transactions was a separate and entirely
different crime from that charged in the information.
The record shows that the transactions which occurred at
the saloons above mentioned were carefully excluded from
the jury. The state, by the evidence complained of, merely
traced the defendant and his associates from the time they
1eft the house of Calvin Waln until they arrived at the
place where IFlury was murdered. It was shown by this
evidence that the three defendants named in the informa-
tion were at the several saloons above describéd, but noth-
ing was said by the witnesses as to what was done by them
at those places. It was incidentally shown, however, that
the defendant got a revolver at one of the saloons, which
he delivered to Gathright, and there was a division of
money between them. Now if the defendant had pur-
chased a revolver at a hardware store, while on his way
to the scene of the crime, there would be no question about
the admissibility of evidence to establish that fact; neither
would the fact that he procured the revolver by holding
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up a saloon-keeper prevent its admissibility, although
it incidentally connected him with another crime. Ap-
parently every effort was made by the prosecuting at-
torney and the court to exclude all evidence of other trans-
actions prejudicial to the rights of the defendant. It
would seem, however, that the prosecution would have
heen justified in going into the transactions at the saloons
mentioned, and might have been allowed to show fully
what there occurred. Such evidence would have been ad-
nissible for the purpose of establishing the intent of the
defendant to eommit the attemrpted robbery charged in
the information. Inights v. State, 58 Neb. 225, 76 Am.
St. Rep. 78 “Where the evidence tends to establish any
essential ingredient of the crime charged, the fact that
it proves or tends to prove another felony not charged in
the indictment is not a reason why it should be excluded.
It is no objection to evidence of a fact, otherwise compe-
tent, that it proves or tends to prove a distinct felony.”
Pcople v. Stout, 4 Park. Cr. Rep. (N. Y.) 114. In Under-
hill, Criminal Evidence, sec. 89, it is said: “Thus the
movements of the accused prior to the incident of the
crime are always relevant to show that he was making
preparations to commit it * #* # And, generally,
when several similar crimes occur near each other, either
in time or in locality, as, for example, several burglaries
or incendiary fires upon the same night, it is relevant to
show that the accused, being present at one of them, was
present at the others if the crimes seem to be connected.”

Again, it seems clear that the evidence complained of
was admissible to disclose the identity of the defendant,
and show concert of action by him and his associates in
carrying out a prearranged plan of operation to commit
o series of robberies. “In all cases where the guilt of the
party depends upon the intent, purpose, or design with
which the act is done, or upon his guilty knowledge there-
of, T understand it to be a general rule, that collateral
" facts may be examined into, in which he bore a part, for
the purpose of establishing such guilty intent, design,
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purpose or knowledge,” even though such facts show
another crime. Bottomley v. United States, 1 Story (U.
S.), 135. 8o we are of the opinion that the evidence com-
plained of was both competent and proper, and the court
rightfully allowed it to go to the jury.

It is also insisted that the court erred in receiving the
testimony of policeman Joseph Blue, who arrested the de-
fendant, and who stated that he found the revolver in
defendant’s room, and the money which fell to him in the
division of the spoils in the coal house, where it had been
hidden by the woman he had asked to take care of it for
him. It appears that no objection was interposed to this
testimony, and it seems to us that it was admissible as
tending to connect the defendant with the crime charged
against him,

4. The fourth and fifth assignments of error relate to
the ‘admission of the evidence of witnesses Briggs and
McMillan as to an alleged confession of defendant. It is
contended that a part of said confession has no connec-
tion whatever with the charge in the information, but
related to the robbery of saloons and a division of money,
and was therefore incompetent. The record discloses that
the proper foundation was laid for the introduction of the
evidence of those witnesses. They testified, in substance,
as follows: Then, Mr. Clark said that Gathright’s state-
ment in regard to the transactions, in regard to the
trouble at South Omaha, was not correct. He said that
the statement was correct until they got to Thirtieth and
R streets or Thirtieth and Q streets, and that from there
on the statement was not correct. He stated that they
got together, the three of them, and agreed to start out
to hold up some saloon, and that they did hold up the
saloons; and he said: “I will admit T was the leader, 1
broke the telephone wires, and stuck up the saloon-
keepers, and I will admit T was the leader.” He said after
they got through with the saloons they went down to the
Rock Island track, and there they divided the money, and .
while they were dividing the money there were two street
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cars coming up, and at the time the second car came up
they got to talking about going over to hold up the street
car. Then they walked south on the railroad track until
they got beyond the street car, and then crossed east to
the street that the car was on; and he said that, when
they came up to the street car, the conductor was not
throwing the switch, but was standing close by the switch
* # * at the time he was shot; and Clark was asked
who shot him, and he said he didn’t want to state at this
time who did shoot him. But he said he was not throwing
the switch; and he said that after the shooting he and
one of the men, “I could not: say for certain now which
oue it was,” went up the hill together, and the other went
in a different direction. It seems to me he went west, and
they went northeast; and he said he dropped his hat, and
went back and picked up his hat, and went on.

It is not contended that this confession was not made
by the defendant, and it is difficult to see how the trans-
actions described, other than the one in question, could
have been eliminated from the statement so as to exclude
them from the jury without destroying the confession it-
self. Again, the collateral matters contained in the con-
fession were all admissible in evidence to show the pur-
pose and intent with which the assault was made upon
Flury, which resulted in his death. It was all the volun-
tary statement of the defendant, and was competent evi-
dence tending to establish his guilt. PAueger v. State.
16 Neb. 493.

5. Complaint is made by the sixth assignment of errov
of a remark made by the court while ruling on the objec-
tion of the defendant to a question propounded by the
county attorney, and which had already been answered
by the witness. The incident complained of occurred
during the examination of the witness Julins Grimm.
Tt appears that Grimm was at the saloon at Thirtieth and
U streets when it was visited by the defendant and his
associates. In the course of his examination he was asked :
“Q. What was done there with reference to your gun
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that night that you have heretofore identified? A. They
took it. Q. Is there anything in particular that calls
your attention to this large gun? A. They hit me over
the head with it.” This answer was objected to as being
immaterial and having no bearing on the case. The court
said: “That ought to be sustained. The purpose of this
testimony is to corroborate the testimony or the story told
by Gathright. But the fact that he saw the gun that
night is all that is necessary. The objection is sustained.”
Not only was the ruling in favor of the defendant, but
we fail to see how.remarks of the trial judge in any way
prejudiced his rights. They clearly limited the appli-
cation of the testimony to the identification of the re-
volver, and the defendant has no ground for complaini
on that account.

Many other errors are assigned for the admission of
cvidence, but such assignments are too general to require
our attention. TFor instance: It is said that the court erred
in-admitting in evidence exhibits 1, 2, 8, 4, 5, 6, 7 and 8.
We find that these exhibits are not attached to or made
a part of the bill of exceptions, so we are unable to de-
termine that question. It is sufficient in disposing of
these general assignments to say that we have carefully
examined the record, and are satisfied that it fails to show
that any incompetent or improper evidence was received
by the trial court.

6. It is further contended that the court erred in giving
instruction No. 6, because it fails to state that the jury
should find beyond a reasonable doubt that Clark was
engaged in attempting to rob conductor Flury, or was
present, aiding and abetting the other persons jointly
charged with him in said attempted robbery. By para-
graph 5 of the instructions the jury were told that, ‘it
is essential, in order to warrant a conviction in this case,
that the state prove beyond a reasonable doubt that the
defendant, Harrison Clark, on the 8th day of March, 1906,
in the county of Douglas, and state of Nebraska, did
then and there individually, or in company with others,
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forcibly and by violence, or by putting in fear, and with
intent to rob, make an assault upon Edward Flury, and
that the defendant Clark and his codefendant, Calvin
Waln, or Clarence Gathright, while engaged in the com-
mon purpose or design of robbing said I'lury, did wilfully,
purposely and intentionally shoot said IMury, inflicting
a4 mortal wound from which said TFlury died within a
period of ten days.” It will thus be seen that paragraph
No. 5 supplied the alleged deficiency of instruction No. 6.
All of the instructions in the case should be read together,
and, when so read and considered, they present a correct
statement of the law applicable to the facts of this case
as disclosed by the evidence.

Complaint of a general nature is also made of instruc-
lions Nos. 7, 8 and 11. But the foregoing remarks apply
with equal force to said instructions.

7. It is also contended that the verdict is not sustained
by the evidence. As above stated, the bill of exceptions
in this case shows upon its face that it is incomplete, and
does not contain all of the evidence. So we would be
justified in refusing to consider this assignment at all.
But, in view of the fact that this is a capital case, and the
jury has fixed death as the punishment for the defendant’s
crime, we have read the record, and have given it our
most careful consideration, and we are of opinion that it
contains no reversible error. We are also fully satisfied
that the evidence is sufficient to prove the defendant’s

_guilt beyond the peradventure of a doubt.

8. Finally, counsel for the defendant has appealed to
us, in case we are constrained to affirm the judgment of
the trial court, to reduce the punishment in this case to
imprisonment for life. After a careful consideration of
the evidence, we are of opinion that it contains nothing
which would justify us in modifying the verdict and the
judgment of the trial court thereon. '

For the foregoing reasons, the judgment of the district
court is in all things affirmed; and Friday, August 30,

34 ‘
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1907, is hereby fixed and appointed as the day fof carry-
ing into execution the judgment and sentence of the dis-
trict court.

JUDGMENT ACCORDINGLY.

The following opinion on motion for reheal;ing was
filed November 9, 1907. Rchearing denied:

1. Criminal Law: INsTRUcCTIONS. In a prosecution for murder in the
first degree, if the evidence establishes conclusively that the
defendant is either guilty of the crime charged or is entirely
innocent, a failure to instruct the jury in regard to inferior
degrees of the crime charged in the information is not preju-
dicial error.

: EvipENCE. Upon trial of a charge of murder by homicide
while engaged in an attempt to rob, it is competent to prove upon
the question of intent that the proceeds of several robberies
committed by defendant and certain of his companions immedi-
ately before the act under investigation were divided, and that
the defendant received a share therof.

2,

ARGUMENT OF COUNSEL: ACQUIESCENCE. It is only in the
most flagrant cases of the use of improper language by a prose-
cuting attorney, even in the prosecution of capital offenses,
that defendant’s counsel can apparently acquiesce in the lan-
guage used by remaining silent until the trial is finished, and
then cause the trial and verdict to be set aside by complaining
of statements to which he seemed at the time to consent.

SEpGWICK, C. J.

1. In the brief upon the motion for rehearing it is
urged that the court erred in instruction No. 15 given to

the jury. By this instruction the court submitted to the -

jury three forms of verdict only, one finding the defendant
guilty as he stands charged in the information and fixing
death as the penalty, and the other finding him also guilty
and fixing the penalty at imprisonment for life, and the
third finding the defendant not guilty. The informa-
tion charged the defendant with murder in the first de-
gree, and the contention is that the court should also
have submitted to the jury the question of the defendant’s
guilt of a lower degree of that crime. This is not a new
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question in this court. In Strong wv. State, 63 Neb. 440,
it is said: “The court, in charging the jury, is only re-
quired to state the law applicable to the facts proved and
those which the evidence tends to prove. 8o, where it
is conclusively shown that the defendant cither com-
mitted the crime charged or is entirely innocent, the fail-
ure to instruct with respect to other crimes, or inferior
degrees of the crime embraced within the facts alleged in
the information, is not error.” This language is quoted
by this court in Jahnke v. State, 68 Neb. 154, and other
decisions of this court are there also cited.

2. The second contention in the brief is that the judg-
ment of the district court should be reversed, because upon
the trial evidence was allowed, as is claimed, of other
crimes committed by the defendant. This matter is quite
fully discussed in the opinion, but the brief makes refer-
ence to the testimony of officer Hayes, in which he relates
the admissions of the defendant Clark. It appears that,
while this witness was testifying, counsel for the de-
fendant objected to the witness making statements as to
other crimes that may have been committed, and the ob-
jection was sustained. It is pointed out in the brief that
the witness afterwards stated, referring to the admissions
of the defendant: “He said that after he got through with
the saloon they went down to the railroad track, and
there divided the money.” It does not appear that any
objection was made to this evidence at the time, and, so
far as we can see, the evidence was entirely competent.
The defendant and his comrades started out together
upon a marauding expedition, in the midst of which this
crime was committed. The fact that they divided the
proceeds of their undertaking tends to show that they
joined in the intent to rob as a means of obtaining the
money which they divided. The intent to rob was one of
the elements of the offense charged in the information. |
Tt was therefore competent to prove that the defendant
participated in that intent.

8. In the opinion herein it was said that the trial court
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found that the prejudicial remarks attributed to the
county attorney in his argument to the jury had not been
made, and that the question was determined upon con-
flicting evidence, as well as upon the personal knowledge
of the judge who tried the case, and that therefore the
findings thereon ought not to be disturbed. In the brief
upon the motion for rehearing it is pointed out that the
prosecuting attorney filed his affidavit in resisting the
motion for a new trial in the court below, and that in that
affidavit it is admitted that in his argument to the jury
the prosecuting attorney said, “The jury ought to bring
in a verdict which will satisfy the community,” and also
used this language: “It has been said that there is no such
thing as life imprisonment, and it has been said that life
imprisonment means not more than ten years in the peni-
tentiary because of pardons that may be granted.” Tt is
insisted that the use of such language is prejudicial
error. Manifestly the language quoted ought not to have
been used by the prosecuting attorney, and if it appears
from the record that the rights of the defendant were
prejudiced thereby, a reversal of the judgment would be re-
quired. A person accused of crime can be convicted only
by legitimate evidence establishing his guilt beyond a
reasonable doubt. The trial court should not allow the
prosecuting atforney to use any other means to secure a
conviction. But, when no objection is taken by defend-
ant’s counsel at the time, it will be presumed, in support
of the ruling of the trial court, that the language com-
plained of would not influence the verdict, unless the
language itself is of such a character, or was spoken in
such connection and under such circumstances, that it
must necessarily have had that effect. A just verdict of
the jury ought to satisfyv the community that justice has
been done, and to say that a verdict should satisfy a com-
munity might, if spoken in the proper connection, have
had that meaning, and no other. And so of the other
language complained of, it might have been so connected
with other language used or accompanied with such expla-
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nation as to be harinless. It is only in the most flagrant
ases of the use of improper language, even in the prose-
cution of capital offenses, that defendant’s counsel can
apparently acquiesce in the language used by remaining
silent until the trial is finished, and then cause the trial
and verdict to be set aside by complaining of statements
to which he scemed at the time to consent.

We do not find sufficient reason for a further hearing
of the case, and the motion is therefore overruled. The
13th day of December, 1907, is appointed and fixed as
the day for carrying into cffect the judgment and sentence
of the trial court.

REHEARING DENIED,

ErLvER LEIBY v. STATE OF NEBRASKA,
Frep JULy 12, 1907. No. 14,956.

1. Industrial Schools: ComMITMEXT: FINDINGS. A county judge, in
committing a boy who has been found guilty of a criminal offense
to the industrial school, is not required by section 9736, Ann. St.,
to make a writlen finding that the accused is a boy of sane mind
and under 18 years of age.

FINDINGS: PRESUMPTIONS. When, in such a case, the court
makes a written finding that “the accused is a fit subject for the
industrial school,” and orders him committed to that institution,
and the age of the accused is stated in the order, it will be pre-
sumed, on error, and in the absence of a direct showing to the
contrary, that the court ascertained and found all of the facts
necessary to support the order.

3. Criminal Law: PLEA oF Gunry. A plea of guilty to a criminal
complaint is equivalent to a finding of guilt, and will sustain
such an order.

4. Industrial Schools: SENTENCE: WARRANT oF COMMITMENT. In com-
mitting a boy to the industrial school, the county court should
not fix a definite and determinate sentence, because the law fixes
the time when the accused shall be released, and it is sufficient in
that regard if the warrant of commitment contains a statement
of his residence and age.
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5. Criminal Law: Recoun: PresuMPrioNs. In a broceeding in error,
where the record does not contain a copy of the warrant of com-
mitment, it will be presumed that such warrant conforms to all
of the requirements of the law,

ERROR to the district court for Thayer county: Lustig
(r. HURD, JUDGE.,  Affirmed,

T. C. Marshall, for plaintift in error.,

W. T. Thompson, Attorney General, and Grant @.
Martin, contra.

BARNES, J.

On the 18th day of Jannary, 1906, one Elmer Leiby, a
minor, was charged in the county court for Thayer
county with daylight burglary and larceny. Two days
thereafter he was arrested and brounght into court, ac-
companied by his father, where, as shown by the record,
the following proceedings were had: “And now on this
20th day of January, 1906. at the hour of 5 o’clock P. M.,
this cause came on for hearing at the county court rooms
of said county of Thayer and state of Nebraska, and the
defendant being brought into open court, and the father
of the said defendant, B. I, Leiby, heing present in court,
was fully advised as to the nature of the complaint, The
defendant was arraigned, and pleaded guilty to the charge,
On consideration 1 find that the said Elmer Leiby is a
fit subject for the industrial school. Tt is therefore con-
sidered that said Elmer Leiby be committed to the state
industrial school under the provisions of section 9736 of
Cobbey’s Annotated Statutes of 1903, to remain until
released by due course of law. .J. L. Skinner, County
Judge, Thayer Countv.” Thereupon the county judge
made out his order or warrant as provided by law, and
the accused was conveved to the industrial school at Kear-
ney, where he now is. On June 9. 1906, his father, as
his next friend, filed a petition in ervor in the district
court for Thaver county, praying for a veversal of the
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order of the county court above set forth. The hearing
~resulted in an affirmance of the judgment, and the cause
was thereupon brought to this court.

It is contended that the distriet court erred in affirming
the order of the county judge because he failed to find (1)
that the accused was a boy of sound mind; (2) the age
of the accused; (3) that the accused was guilty of the
offense charged; and (4) the court failed to fix a definite
and determinate sentence. The section of the statutes
which is the foundation of the proceedings in question
reads as follows: “When a boy of sane mind under the
age of eighteen years shall in any court of record in this
state be found guilty of any crime, except murder or man-
slaughter, or who for want of proper parental care or
other cause is growing up in mendicancy or crime and
complaint is made thercfor and properly sustained, the
court may, if in its opinion the accused is a proper sub-
ject therefor, instead of entering judgment or sentencing
said boy to the penitentiary, cause an order to be entered
that said boy be committed to the state industrial school,
in pursuance of the provisions of this act, and a copy of
«aid order under the usual seal of said court shall be
cufficient warrant for carrying said boy to the said school,
and for his commitment to the custody of the superintend-
ent thereof.” Ann. St. sec. 9736, This section was under
consideration in the case of Scott v. Flowers, 61 Neb. 620,
where it was held that the county court is always, and
under all circumstances, a court of record, and the county
judge, in whatever official capacity he may act, is a
judge of a court of record, and that the county court
has final jurisdiction of the matters embraced in the
section above quoted. I'rom an examination of the act in
question, it appears that the county court is not required
to enter in the record the finding, in express words, that
the accused is of sane mind, and under the age of 18
years, and it would seem that the only finding necessary
to support the order is that, “in the opinion of the court,
the accused is a proper subject to be committed to the
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state industrial school.” 1In Hz parte Williams, 87 Cal.
18, it was said: “If the record was silent on the subject
of age, it being a case where written findings are not
requived, the presnmption would be that the court had
done its duty, and found the fact to be such as to warrant
the judgment given.” And that was a case wherein the
prisouner, in place of being sentenced to the penitentiary,
was committed to the house of correction under a statute
somewhat similar to our own, Indeed, the rule is that
“when jurisdiction of the parties and of the subject matter
affirmatively appear, every other matter necessary to sup-
port the judgment will on error be presumed, unless it is
required by statute to appear of record, or unless it be
preliminary and necessary to the right to exercise juris-
diction.™  Hansen v. Bergquist, 9 Neb. 269. The county
court being a court of record, and the statute not requiring
a written finding of the sanity and the age of the accused,
it will Dbe conclusively presumed, until the contrary
is affirmatively shown, that the court ascertained those
facts before making the order complained of. From a
further examination of the act, we find, however, that
section 9470, Ann, St., provides: “The judge shall certify
in the warrant the place in which the boy resided at the
time of his arrest, also his age or as near as can be ascer-
tained, and command the said officer to take the said boy
and deliver him without delay to the superintendent of
said school or other person in charge thereof, at the place
where the same is located and established, and such cer-
tificate, for the purpose of this act, shall be conclusive
evidence of his residence or age. Accompanying this
warrant the judge shall transmit to the superintendent,
by the officer executing it, a statement of the nature of
the complaint, together with such other particulars con-
cerning the boy as the judge is able to ascertain.” We also
find that the record contains mno copy of the order or
warrant committing the accused to the industrial school,
and it will be presumed, in the absence thereof, that it
contains the necessary findings as to the age and resi-
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dence of the accused. So it would scem that the county
judge complied with all of the requirements of the law
in the first two matters complained of.

The assignment that the county court erred in not find-
ing the accused guilty is not seriously urged. Indeed,
we do not see how anxy reasonable contention could be
founded on this assignment. The record discloses that
the accused entered a plea of guilty. That this was the
equivalent of a finding of guilt by the trial court, there
can be no doubt. Upon the entry of such plea, the county
judge is clothed with jurisdiction to make such further
examination and orders in the case as may be proper and
necessary.

Finally, it is nrged that the order of the county court is
void because it failed to fix a definite and determinate
sentence in this case. It is a sufficient answer to this con-
tention to say that the statute nowhere aunthorizes the
court to pass such a sentence. The section quoted pro-
vides what the court shall do. Section 9742, Ann. St.,
provides: “Each boy committed to the school, under the
provisions of this act, shall remain there until he arrives
at the age of twenty-one years, unless sooner paroled o
legally discharged.”” TUnder a like statute, it was held in
P’eople v. Degnen. 54 Barp. (N. Y.) 105: “A commitment
of a juvenile offender to the house of refuge, in the city of
New York, need not specify the period of imprisonment.
The law fixes that, by direeting that persons committed
to the house of refuge shall be detained in its custody as
follows: Males until their majority, and females until
the age of eighteen.”” The order or warrant by which he
is committed to the custody of the superintendent of that
institution contains a statement of his age and his place
of residence. That order is delivered to the superintend-
ent with the accused, and nothing is required but an
examination of the order of commitment to determine
the time when the accused is entitled to his discharge.

An examination of the act in question impresses us with
the spirit of beneficence which pervades all of its provis-
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jons. Our industrial school is not a place of punishment.
It is a place of education and reformation. This law
affords the courts an opporturity to commit a boy, of sane
mind, and under 18 years of age, who has been found
guilty of a violation of the criminal laws of the state, or
has pleaded guilty to such a charge, to that school, instead
of sending him to the penitentiary, and thus branding
him as a criminal for life. Instead of sending the unfortu-
nate boy, who by reason of parental neglect or improper
environment has arrived at such a condition morally and
mentally as to be unable to resist the allurements of crime,
to prison, there to become the associate and companion of
confirmed criminals, the court places him where he will be
instructed in the principles of morality, and in such use-
ful branches of knowledge as are taught in the public
schools of the state, together with the principles of me-
chanical arts, and he is also taught such practical trade
as is best suited to his age and strength, and best adapted
to enable him to honorably support himself after he
reaches the age of majority. It is further provided that
when he reaches that age, if he has not already been re-
leased, he shall be discharged, and such discharge shall
be a complete release from all penalties incurred by the
conviction of the offense for which he was committed.
So it would seem that the legislature in passing this law
was actuated by that high moral sentiment which -accords
with the best thought of our enlightened civilization, and
by a laudable desire to benefit both the state and the in-
dividual. We feel that, as a court of review, we should
construe this act liberally, and uphold the orders of the
courts of original jurisdiction enforcing its provisions,
unless such orders are found to be fatally defective.

We are of opinion that the record in this case contains
no reversible error, and the judgment of the district

court is therefore .
AFFIRMED.
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FRED WHEELER V. STATE OF NEBRASKA,

Foep Jury 12, 1907. No. 15,024

1. Criminal Law: CoMPLAINT. A complaint which charges the de-

fendant with burglariously breaking and entering a storeroom
with intent to steal the goods and property of the owner need
not allege the value of the property stolen or intended to be
stolen. And a preliminary examination on such a complaint will
sustain a prosecution on an information charging the same facts,
together with the value of the property actually stolen.

2. Witnesses: IMPEACHMENT: REDIRECT EXAMINATION. Where, on the

o

. cross-examination of the prosecuting witness, it is sought to dis-
credit him by attempting to show that he has paid money to
procure evidence against the defendant, he may, on his redirect
examination, explain the transaction, under proper restrictions,
by which it is sought to discredit him, although such matter of
explanation would not have been admissible in evidence on his
direct examination:

. Criminal Law: VERDICT: REVIEW. A judgment of conviction in a

criminal case will not be set aside because of conflicting evidence,
where the evidence of the state, if believed by the jury, is suffi-
cient to sustain the verdict.

INSTRUCTIONS: REASONABLE DouUBT. An instruction defin-
ing a reasonable doubt is not rendered prejudicial to the defend-
ant by the use of the word “fully,” as, for example: “If the
jury are fully satisfied to a moral certainty of the truth of the
charges made against the defendant, then they -are satisfied be-
yond a reasonable doubt.”” Such an instruction is more favor-
able to the defendant than to the state.

CREDIBILITY OF WITNESS. An instruction by which
the jury were informed “that it is proper for them to consider
the interest that a witness may be shown to have in the result
of the case, his apparent capacity and understanding, the prob-
ability or improbability of his statement, his manner of giving
testimony, and all other facts and circumstances conﬁected
therewith,” cannot be said to permit the jury to gé outside of
the evidence in determining the weight and credibility of the
testimony of the witness.

REFUsaL. It is proper to refuse instructions, ten-
dered by the defendant, which the court has given in substance
on his own motion.
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ERROR to the district court for Clay county: LESLIE G.
Hurp, Jubee. Affirmed.

T. H. Matters, Charles J. Greene and Ralph W. Brecken-
ridge, for plaintiff in error.

W. T. Thompson, Attorney General, and Grant G.
‘Martin, contra.

Barnzs, J.

I'red Wheeler, hereafter called the defendant, was con-
victed of the crime of burglary, and has brought the case
here for review, >

It is contended by his counsel that the information
should have been quashed because the defendant never
had a preliminary examination on the charge contained
therein. It appears that the defendant, and one Harry
Le Baron, were jointly charged, in the county court of
Clay county, with breaking and entering the store of
Martin & Haggard, in the village of Trumbull, with intent
to steal. They were arrested and brought before the court,
and on the 3d day of October, 1906, Le Baron waived pre-
liminary examination, and was bound over to the district
court. The hearing of the defendant was continued until
the 18th day of that month, at which time testimony was
taken both for the prosecution and the defense; and the
county judge, as an examining magistrate, found there was
probable cause to believe that the offense charged had
been committed by the defendant. Thereafter, and in
due season, an information was filed in the district court
for said county charging said parties 'with the same
offense. A motion to quash was thereupon filed by the
defendant, based on the ground that he had never had a
preliminary examination, which motion was overruled.
The defendant entered a plea of not guilty, and was
thereafter tried and convicted, as above stated. The argu-
ment is that because the complaint filed before the magis-
trate did not contain the word “value,” or, in other words,
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allege that the defendant broke and entered the building
with intent to steal goods and property of value, it was
void, and failed to state any offense punishable under the
laws of this state; that because the information did con-
tain the word ‘“value,” a different charge was preferred
against the defendant in the district court from that con-
tained in the complaint. Breaking and entering a build-
ing, with intent to steal property therefrom, constitutes
the crime of burglary. By the provisions of section 48 of
the criminal’ code it is made a felony for a person to
break and enter a storeroom, with intent to steal property
of any value. While the statute says property “of any
value,” we do not regard the words “of value” as being
necessary ingredients of the charge. The allegation in
the complaint was that the defendant did break and enter,
with intent to burglariously steal, take and ecarry away
the goods and property of the said Martin & Haggard.
It has been held by the court of last resort in the state
whose criminal code we adopted that if the allegation is of
stealing goods and chattels, or goods and merchandise, it
is not necessary to allege their value. Spencer ¢. Stele,
13 Ohio, 401. Again, the record clearly shows that the
information was based upon the same transaction for
which the defendant had a preliminary examination. In
Hoclenberger r. State, 49 Neb. 707, it was said, if the
charge in the complaint is substantially the same as in
the information, the plea of variance is unaviling. Where
a preliminary examinaticn was held upon a complaint
charging the crime of burglary, with intent to steal, and
the information filed by the county attormey in the dis-
triet court charged the same offense, but with intent to
commit a rape, it was held that the same crime, to wit,
burglary, was described both in the complaint and ¢a the
information. lderman v. State, 24 Neb. 97. So it would
seem clear that the district court was right in refusing
to quash the information.

Defendant’s second contention is that the court erred
in admitting and excluding certain evidence. It appears
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that Martin, one of the owners of the store in question,
had paid one William Rigg $10 in procuring his affidavit
as’'to what he knew about who had broken and entered
the store, which fact was brought out on cross-examina-
tion, and counsels’ argument is directed, with particular
force, to the following question and answer of the redirect
examination: “Q. You may tell the conversation that
you had with Rigg at that time. A. Well, he told me that
Mr. I.e Baron had confessed to him and another man in
jail here at Clay Center that he, Le Baron, and Wheeler,
had entered the store and taken the money.” We find
that this evidence was not objected to, and it may be
further said that it was an explanation of matters brought
out on cross-examination by the defendant’s counsel. An
Attempt was made to discredit the testimony of the prose-
cuting witness by showing that he had been guilty of brib-
ing witnesses, or, in other words, had paid moncy to
procure testimony against the defendant. So, on his re-
direct examination, he was permitted to explain the trans-
action which had been partly brought out by the cross-
examination. It was made clearly to appear that the
prosecuting witness had not paid money to any one to
testify, or to procure testimony to be used on the trial of
the case. It was further shown that the witness had beén
informed that Rigg knew something of the transaction,
and he therefore thought it advisable to procure Rigg’s
affidavit stating what he knew about the matter. In
making this explanation the witness gave the testimony
which is so severely criticised. As before stated, the
evidence was not objected to. No motion was made to
strike it from the record, and therefore error cannot be
predicated upon its admission. Again, the matter comes
squarely within the rule announced in Craig v. State, 78
Neb. 466, where it was held: “Where counsel for the de-
fendant, by his cross-examination, has made it necessary
for a prosecuting witness to give such evidence by way of
explanation of his own conduct, * * * he may, under
proper restrictions, give such evidence on his redirect
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examination,” although it would not have been admissible
as evidence in chief,

Defendant also complains because his counsel was re-
stricted in his cross-examination of Le Baron. It appears
that Le Baron testified for the prosecution, and stated in
substance that he and the defendant broke and entered
the store of Martin & Haggard at the time alleged in the
information, and stole therefrom $45 in money and a re-
volver; that after leaving the store they got into the de-
fendant’s buggy, and after driving about a mile divided
the money, the defendant taking $25 of it and Le Baron
$20; that the defendant also kept the revolver; that they
committed the robbery in order to have some money to
spend on the Fourth of July following; that on the-even-
ing of July 3 they went to Hastings, and stayed together
at the Bostwick hotel, on the following day went to
Glenville, and late that night returned home to Trum-
bull. On his cross-examination Le Baron was asked: “Q.
Do you hope to be relieved of any part of your punish-
ment? Do you? A. I hope to. Q. Yes, you do? A, T
hope to, yes. Q. That is why you are giving this testimony
this way? A. Yes, partly.” After the redirect examina-
tion of the witness, in which he testified that no promise
of immunity had been made him by the prosecution, and
that he was not influenced in giving his testimony by any
hope of a mitigation of his punishment, he was again asked
by counsel for the defendant: “Q. You hope, don’t you, by
making this statement to the court and jury, you will be
relieved from a part of the punishment you would other-
wise suffer?” This was objected to by the state, and the
objection was sustained. It appears that the witness had
answered the question above quoted several times, and it
was right and proper for the court to put an end to the
investigation. The defendant was deprived of no substan-
tial right thereby. The whole matter had been fully
investigated, and the motive and interest of the witness
was fully disclosed.

Defendant’s third contention is that the evidence is not
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sufficient to sustain the verdict. Without attempting to
quote any considerable portion of the testimony, we may
say that it appears that the defendant and Le Baron had
been bosom friends and associates for sometime previous
to the commission of the crime charged; that on the night
of July 2 defendant had driven from his home, near the
village of Trumbull, to that town; that he spent the even-
ing there with Le Baron; that they were together riding .
in the defendant’s buggy late in the night; that they both
claimed that they rode down towards the depot, where
several men were at work taking down a header; that two
ladies were present at the time they drove down there;
that soon thereafter they came back to the .store of Martin
& Haggard, and Le Baron says they both went in through
a cellar window, then up into the store room to the money
drawer, and took from a little box $45 in bills; that Le
Baron took the money from the drawer in the presence of
the defendant, who went to the safe and took a revolver;
that they left the building, and after driving some dis-
tance divided the money, defendant taking $25 and Le
Baron $20 and that defendant retained the revolver. They
then went back to town, Le Baron got out and went to the
- place where he was stopping, and Wheeler went home. It
also appears that they had arranged to go to Grand Island
on the following day, but finally concluded to, and did, go
to Hastings, where they stayed at the Bostwick hotel, and
the next day they went to Glenville and attended the
celebration. They drove the same horse and buggy which
they used on the evening of the robbery, and defendant
used the revolver in shooting blank cartridges. At about
11 o’clock that mnight they returned to Trumbull. The
entering of the store and the stealing of the money and
revolver was denied by the defendant, but in all other
matters he corroborated the evidence of Le Baron. He
claiméd, however, that he was at home by a quarter to
11 o’clock on the night of the robbery, and his father,
mother and one Rigg testified that defendant came home
about 11 o’clock. There were many circumstances corrob-

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































