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Nelson v. Modern Brotherhood of America.

ANNA C. NULSON ET AL., APPELLANTS, V. MODERN
BROTHERHOOD OF AMERICA, APPELLEE.

Firep FroruAry 21, 1907. No. 14,670.

1. Insurance: BENEFICIAL ASSOCIATIONS: BY-LAWS. A bylaw of a
fraternal benefil society, which provides for the suspension of
a member for nonpayment of monthly dues without other notice
than that imparted by the by-law, is reasonable in its nature
and will be upheld.

2. Pleading: SUFFICIENCY. A pleading which is attacked for the first
time in this court on the ground that it does not state a cause
of action, will be liberally construed. Omaha Nat. Bank v.
Kiper, 60 Neb. 33, followed and approved.

APPEAL from the district court for Douglas county:
LEE S. ESTELLE, JUDGE, A ffirmed. ’

Weaver & Giller, for appellants.
Isaac E. Congdon, conira. .

OLpuAM, C.

This is an action on a benefit certificate issued by de-
tendant on the life of John Nelson, deceased, and payable
to the plaintiffs, who are his wife and children. The
petition alleged in proper manner the execution and
delivery of the certificate to the deceased and the con-
ditions thereof, and further alleged that “on the 1l1th
day of October, 1903, the said John Nelson died from an
accident from being thrown from a street car, and while
in perfect health,” and that “all of the assessments and
monthly dues which became due and payable from the
said John Nelson upon said benefit certificate to the time
of the decease of said John Nelson had been fully paid.”
The answer admitted the execution and delivery of the
certificate, and the death of John Nelson, but denied that
deceased had complied with the conditions of the cer-
tificate and laws of defendant, and denied generally
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the allegations of the petition not specifically admitted.
The answer then pleaded a forfeiture of the policy under
the constitution and by-laws and rules of the order for
the nonpayment of two mortuary assessments, of which,
it was alleged, deceased had had requisite notice under
the by-laws. Plaintitfs’ reply was in the nature of a gen-
eral denial. On issues thus joined there was a trial
to the court and jury, and at the close of the testimony
a verdict was directed for the defendant and judgment
entered on the verdict. To reverse this judgment plain-
tiffs have appealed to this court.

There is no material question of fact in dispute in this
case. Plaintiffs’ right to vecover depends onm an inter-
pretation of the terms of the certificate and the con-
stitution and by-laws of the order, providing for the
suspension of mmembers for nonpayment of dues. It is
without dispute that John Nelson, the deceased, had not
paid any dues, per cupite tax, or mortuary asscssments
for sixty days prior to his death. The policy provides:
“Should said member fail to pay any assessment, dues,
or charges upon him, as required by the laws, rules, and
regulations of this society, promptly when due, his mem-
bership shall thereupon cease and this certificate shall
be void.” The by-laws with reference to the suspension
of members for nonpayment of dues, applicable to the
facts in controversy, are as follows: Section B of divi-
sion X1 : “There shall be paid monthly in advance by each
member to his subordinate lodge secretary without notice
to the member as a per cepita tax the sum of 15 cents,
which sum shall be paid to said secretary on or before
the last day of the preceding month. The secretary shall
forward said sum to the supreme lodge secretary on or
hefore the last day of the month for whith the payment is
made. Payment of the per capite tax for the month of
January, 1903, shall be made on or before December 31,
1902.” A portion of section F of division X: “ITor the
purpose of creating a reserve fund, each beneficiary mem-
ber for the first five years of his membership shall pay.
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monthly in advance to his lodge the sum of 5 cents per
$1,000 of his certificate, which sum shall be remitted to
the supreme secretary on or before the last day of each
succeeding month.” Section C of division XI: “The sec-
retary shall not accept either dues, per capite tax, reserve
fund, or assessments alone, or in part, but all must be
tendered in full. Each and every member so notified,
through the official paper, that a benefit assessment has
been levied, or ordered by the board of directors in manner
and form hereinabove provided, failing to pay the same
to his lodge secretary on or before the last day of the
month, in which said notice is dated, or who shall fail
to pay to his lodge secretary his per capita tax, and other
dues on or before the last day of said month, or who shall
engage in any of the prohibited occupations mentioned in
division X, shall stand suspended, and during such sus-
pension his benefit certificate shall be null and void.”
At the trial of the cause the defendant failed to prove
an official notice on deceased of the mortuary or benefit
assessments, as provided for in section C of division XI
of the by-laws above quoted, and the proof offered of
such notice was exciuded by the trial court. The court,
however, held that the benefit certificate had been for-
feited for nonpayment of the per capita tax provided for
by section B of division XI of the by-laws before set out.

Plaintiffs’ contention is that by the provisions of sec-
tion C of division XI, supra, the secretary cannot accept
dues, per capita tax, reserve fund, or assessments alone, .
but all . must be tendered in full, and, therefore, none of
these various assessments are due and payable untii
official notice is served on the member of the mortuary
assessment, if any has been made. While it is true, as
claimed by plaintiffs, that the law does not favor for-
feitures, and by-laws providing for them will be construed
most strongly against the association, yet by-laws, con-
sented to by the assured and incorporated into the con-
ditions of his benefit certificate, will be fairly construed
by this court and upheld, if reasonable. Sovercign Camp,

’
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W. 0. W., v. Ogden, 76 Neb. 643; Chapple v. Sovereign
Camp, W. 0. W., 64 Neb. 55. To give section C, supra,
the construction contended for would annul the plain
provisions of section B, which provides in unequivocal
language for the payment of a per capita tax monthly
without notice to the member. While it is true that it is
not the policy of the by-laws to suspend members for non-
payment of mortuary assessments without official notice
{hereof, the provision that the secretary shall not accept
part of the dues is inserted for the purpose of giving the
member additional notice of all assessments due from him
when he comes to pay his per capite tax. The section thus
fairly construed provides for the suspension of the mem-
ber for nonpayment of the mortuary assessments after
notice, and for nonpayment of the per capita tax on or
liefore the last day of the month either with or without
notice. If deceased had paid his per capite tax without
notice of any mortuary assessments, his policy would have
remained in force; but this he did not do. Consequently,
the district court was right in holding that his policy
was suspended for nonpayment of the per capite tax.
It is next contended that, as the nonpayment of the
per capita tax by the deccased was not specially pleaded
as a defense in the answer, the court erred in admitting
testimony of such fact over the objection of the plain-
tiffs. This would present a serious question if the ob-
jection to the introduction of the testimony as to the non-
payment of the per capite tax had been based on the
ieason that such defense had not been affirmatively
pleaded in the answer. But, when the question was pro-
pounded to the secretary of the lodge, “You may state
whether or not he paid the per capita tax and the reserve
fund tax,” the following objection was interposed: “We
object to that as incompetent, immaterial, irrelevant, and
because the hy-laws say he can’t pay one without paying
‘the other—wouldn’t accept one without paying the other.”
This was the sole objection interposed, so that the ques-
tion of the sufficiency of the answer is raised for the first
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time in this court, and was never called to the attention
of the lower court during the progress of the trial. The
petition pleadel payment of all dues and assessments by
the deceased. The answer denied a compliance with the
by-laws and rules of the society specifically, and also
denied generally the allegations of the plaintiffy’ petition
as to payments of all dues and assessments. YWe admit
the accuracy of the rule, as announced in Cornfield v.
Order Brith Abraham, 64 Minn. 261: “It being admitted
that the certificate of membership had been duly issued,
the presumption would be that it continued in force. If
the deceased had been suspended or expelled from the
order for nonpayment of dues, the hurden was on the
defendant to prove it.” But evidence was admitted to -
support this defense under a defective plea without such
matter being called to the attention of the trial court.
dence, the sufficiency of the pleading to support the
testimony and to sustain the judgment is raised for the
_first time in this court. In Omaha Nat. Banlk v. Kiper,
60 Neb. 33, it was said by this court: “The petition was
not assailed in the trial court, and the rule is that it
should now receive a liberal construction with the
view of giving effect to the pleader’s purpose. Latcnser
v. Misner, 56 Neb. 340. A party who fails to disclose
in the trial court his objections to an adversary’s plead-
ing can not well complain if this court is ‘to its faults a
.little blind and to its virtues very kind.””
Under this rule, we think the objections to the suffi-
ciency of the answer come too late, and we recommend
that the judgment of the district court be affirmed.

AMES and EPPERSON, CC., concur.

By the Court: I'or the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED,

31
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PETER L.ARSON, APPELLEE, V. CHICAGO, BURLINGTON &
QUINCY RAILWAY COMPANY, APPELLANT.

FiLep FEBrUARY 21, 1907. No. 14,680.

Appeal: BrIEFs, FAILURE TO FiLeE. Under section 1 of rule 2 of this
court, whenever a cause is reached and the brief of the party
having the affirmative is not on file, the judgment will be
affirmed or the proceeding dismissed.

. ArprEAL from the district court for Phelps county:
Lesuie G. HUrp, JUDGE. A4 flirmed.

J. W. Dewecse, F. H. Bishop, W. P. Hall and V. S.
Morlan, for appellant.

C. J. Beedle and Charles C. St. Clair, contra.

OrpHAM, C,

This was an action for damages for property alleged
to have been destroyed by fire negligently set out from
one of the defendant’s engines. There was a trial of the
issues to the court and jury, and judgment for the plain-
tiff. To reverse this judgment defendant has appealed
to this court.

When the cause was finally submitted, the appellant
had failed to file a brief, as required by section 1 of rule
2 of this court. This section provides, among other
things: “Whenever a cause is reached and the brief of the
party having the affirmative is not on file, the judgment
will Le affirmed or the proceeding dismissed.” This rule
is in conformity with an established line of decisions of
this court of long duration. Kilpatrick-Koch Dry Goods
Co. v. Cook, 41 Neb. 737; Edney v. Baum, 59 Neb. 147.

We therefore recommend that the judgment of the
district court be affirmed.

AMEs and ErpPERsON, CC., concur,
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By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is ~

AFFIRMED.

G. W. WooD, APPELLANT, V. JAMES H. SPECK ET AL.,
APPELLEES.

Fiuep FEBRUARY 21, 1907. No. 14,425,

1. Tax Sales: RepEMPTION., Section 3, art. IX of the state constitu-
tion, providing for two years’ time within which to redeem from
tax sales, applies to judicial as well as to administrative sales.
Selby v. Pueppka, 73 Neb. 179.

2. Parties. In an action to redeem from a judicial sale of real estate
for taxes by a mortgagee from the purchaser, the mortgagor is
not a necessary party.

3. Mortgages: ForrcLOSURE: TrIAL: ApMISSIONS. In an action to fore-
close a mortgage, an admission on the trial by defendant that
plaintiff is the owner of the note and mortgage, though the ad-
mission is stated in the present tense, will be held to relate to
the time of filing the petition, unless it appear that a different
meaning was intended.

4. Case Crit.icised. Weston v. Meyers, 45 Neb. 95, criticised.

APPEAL from the district court for Holt county:
WiLLiaM H. WESTOVER, JUDGE, Reversed.

R. R. Dickson, for appellant.
M. F. Harrington, contra.

EpPERSON, C.

In 1899 Holt county instituted an action in the district
court to foreclose an alleged tax lien upon the land here
in controversy. The county claimed a lien for unpaid
taxes assessed against the land for the years 1892 to 1897
inclusive, and alleged that there had been no prior ad-
ministrative sale. The district court found the allega-
gations of the petition true, and decreed a sale of the land
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for the satisfaction of the taxes. Under the decree, the
sheriff sold the land to the principal defendant herein,
M. . Harrington, for $312. This was sufficient to pay
the amount of the decree, interest and costs, and left a
surplus of $89.79, which upon confirmation was paid to
one Covell, the owner of the fee title at the time that
case was brought, Later, and within two years from the
sheriff’s sale, plaintiff herein instituted two actions. In
one he seeks the foreclosure of a mortgage of which he
was the assignee and. which existed at the time the
county instituted the foreclosure suit. In the other,
plaintiff sought to enforce his right to redeem from the
sheriff’s sale. The two cases were consolidated in the
district court, and from a judgment of dismissal plaintiff
appeals to this court. ;

Plaintiff bases his action to redeem upon section 3,
art, IX of the constitution, which provides that the right
to redeem from all sales of real estate for the nonpayment
of taxes shall exist for at least two years in favor of the
owner or persons interested in such real estate. Plain-
tiff’s mortgage was given to Pierce, Wright & Company,
o nonresident firm, which was made a defendant in the
case brought by the county, but made default therein.
Service was had by publication. The assignment to plain-
tiff herein was not of record at that time.

Defendant contends that the order of the court con-
firming the sale was final, though erroneous, and that
plaintiff’s remedy was an appeal from the order of con-
firmation. It is unnecessary to enter into a full dis-
cussion of this issue. The section of the constitution
above cited is self-executing. Lincoln Street R. Co. wv.
City of Lincoln, 61 Neb. 109; Selby v. Puepple, 73 Neb.
179; Logan County v. Carnahan, 66 Neb. 685. In Selby
v. Pueppka, supra, it was held: “Section 3, art. IX of
the state constitution, providing for two vears’ time with-
in which to redeem from tax sales, applies to judicial
as well as to administrative sales.”” In the opinion,
HAsTINGS, C., further says: “The confirmation applied
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only to the regularity of the pr oceeding. It held the sale
valid and regular, but in no way adjudicated the right
of redemption from it. The latter existed by virtue of
a self-executing constitutional provision independent of
the court. The court’s action must be held to have all
been taken with this right in view.” Defendant atte empts
to apply a different rule to the case at bar, claiming that
there was in fact an administrative sale of the land in
controversy more than two years prior to the commence-
ment of this action. There was introduced in evidence a
certificate of tax sale to the county for the year 1895.
But this is of no value, and, under the pleadings, incom-
petent evidence. The county claimed no rights under this
certificate, and abandoned all rights thereunder,” denied
its existence, and brought about a judicial sale from which
alone the plamtlff herein seeks to redeem.

The alleged administrative sale is no bar to this action.
Covell was not made a party to this suit. He owned the
equity of redemption when the county foreclosed. De-
fendant contends that, as he was not brought into court,
the action must be dismissed. He was a proper, but not
a necessary party. It is true that within two years from
the sale Covell had a right to redeem, which was equal to
plaintiff’s rights. But, upon the JudlClal sale, the legal
title vested in the purchaser subject to the constitutional
right to redeem of Covell and the plaintiff herein. This
action is brought to determine the rights of the plain-
tiff as against the defendants. As Covell remained silent,
and the two years for redemption has expired, the defend—
ants herein have succeeded to all of his interests and,
of course, may yet redeem from the plaintiff’s mortgage.

Defendant argues that the evidence fails to show that
-plaintiff’s mortgage belonged to plaintiff when the suit
was instituted. We find in the record an admission made
during the trial that the plaintiff is the owner of the note
and mortgage. No evidence was given that plaintiff was
the owner thereof when the suit was brought, nor at any
time before the expiration of the two years’ limitation.
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It appears that the admission of plaintiff’s ownership
was made to relieve plaintiff from proving title as alleged
in his petition. The record does not indicate a different
intention on the part of defendants, and, unless the ad-
mission by defendants of plaintiff’s title to the note and
mortgage sued on indicates a different intention, it should
be construed to relate back to the filing of the petition,
cven though the admission is in the present tense.
Plaintiff contends that, under the provisions of section
10611, Ann. St., he is required to pay only the amount of
the decree, interest and costs. This section is not appli-
cable to judicial sales for taxes, but is a part of the
revenue system of the state. It applies to administrative
sales only. No statutory provision for such redemption
exists, and the right thereto is found only in the section
of the constitution cited. To avail himself of this right,
it was incumbent upon the plaintiff to render full equity
to the defendants. The maxim, “He who seeks equity
must do equity,” is applicable to the plaintiff herein.
The plaintiff alleges in his petition that the extent of
hig liability is the amount of interest, taxes and costs of
the foreclosure proceeding. This sum was not tendered
to the defendants, nor paid into court for their henefit.
During the trial, however, plaintiff offered to pay into
court the sum of $347.50, the amount of the original
decree, costs and interest. This was $77 less than enough
to reimburse the purchaser the amount of his bid, com-
puting interest at 7 per cent. per annum. Equity de-
mands that one redeeming from a judicial sale shall pay
the full amount necessary to reimburse the party from
whom he is redeeming. In Loney v. Courtnay, 24 Neb.
580, the court held the action to be an action to redeem
from a judicial sale, and further said: “Ordinarily, where
the action is between the mortgagor and mortgagee, the
plaintiff must pay the amount of the decree, interest
and costs. Where, however, * * * the action is be-
tween the mortgagor and the purchaser at the sale, the
sum to be paid would be the purchase price, not exceed-
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ing the amount of the decree, and interest thereon.” The
same reasoning would dictate that, where the action was
instituted by an incumbrancer against the purchaser, as
in the case at bar, the amount necessary to redeem would
be ‘the purchase price, with interest, though it exceeded
the amount of the decree. Plaintiff, therefore, is not
entitled to all the relief he seeks. In his petition he
prays for specific relief, and also for “such other and
furthcr relief as may be just and equitable.” Generally,
ander the rule of equity pleading, if a litigant is not en-
titled to the relief specifically asked for, he may, never-
theless, recover under the general prayer whatever the
proof shows he is entitled to, if consistent with the alle-
gations of his pleading. 16 Cyc. 487, and note. We find
one decision of this court apparently holding contrary
to the conclusion we have reached. In Weston v. Meyers,
45 Neb. 95, it was held: “He who asks equity must do
equity; and as the appellant did not offer in his peti-
tion to pay the appellee whatever sum the court might
find he had paid out for the purchase of the premises at
the tax sale, mor for legal taxes subsequently paid on
the premises, the petition did not state facts entitling
the appellant to equitable relief.” It does not appear in the
opinion whether there was a general prayer for equitable
relief. We must conclude that such was lacking. The
rule there announced is not applicable to equity plead-
ing containing a general prayer for such relief- as the
court may determine, on the case made, is equitable and
just. The decree of the court below should have been for
- a dismissal of plaintiff’s case, unless he, within a reason-
able time fixed by the decree, pay into court the purchase
price, with interest at 7 per cent. per annum to redeem
from the sale, and, on such redemption, the plaintiff, by a
further decree, should have been awarded a foreclosure of
his mortgage.

We therefore recommend that the judgment of the
district court be reversed and the cause remanded for
further proceedings consistent herewith.. As the plain-
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tiff did not offer to do full equity, justice, we think, re-
quires that he pay the costs of the district court,

AMES and OLbHAM, CC., concur.

By the Court: I'or the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for proceedings consistent with
this opinion. It is further ordered that plaintiff pay the.
costs of the proceedings in the district court, and the
costs of this cause are adjudged against the defendant.

REVERSED.

ROBERT F. KEMP, APPELL:E, V. C, E. SLOCUM, APPELLANT.
Fiuep FEBRUARY 21, 1907. No. 14,672.

Rulings ‘of the trial court in the admijssion of evidence and the
giving of instructions examined, and held without error.

APPEAL from the district court for Gage county:
WILLIAM H. KELLIGAR, JUDGE. Affirmed.

F. O. McGirr and A. Hardy, for appellant.
L. W. Colby, contra.

EPPERSON, C.

Plaintiff sued on an open book account, and defendant
pleaded a counterclaim. The defendant appeals from a
judgment in favor of plaintiff.

No important question is presented. One instruction
objected to is a statement of defendant’s counterclaim.
An examination of the record shows that the instruction
and the allegations of the counterclaim are in substan-
tially- the same language. Another instruction com-
plained of is as follows: “The jury are instructed that
the testimony of one credible witness is entitled to more
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weight than the testimony of many others, if, as to those
other witnesses, the jury have reason to believe, and do
believe, from the evidence and all the facts before them,
that such other witnesses have knowingly testified un-
truthfully, and are not corroborated by other credible
witnesses, or by circumstances proved in the case. It is
the duty of the jury to consider the whole of the evi-
dence and to render their verdict in accordance with the
" weight of all the evidence in the case.”” The giving of a
similar instruction was held error in La Bonty v. Lund-
gren, 31 Neb. 419, because it was inapplicable to the evi-
dence. In the case at bar, there was a conflict in the
testimony upon questions of fact of which the different
witnesses had positive information. The instruction was,
therefore applicable and proper. The other rulings ob-
jected to went to the adwmission of evidence, but upon
examination of the record we find no reversible error.

The verdict was sustained by the evidence, and we
recommend that the judgment of the district court be
affirmed.

AMES and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

CHARLES A. MILLER, APPELLEE, V. FARMERS MILLING &
ELEVATOR COMPANY ET AL., APPELLANTS.

FiLep FeprUARy 21, 1907. No. 14,599.

1. Corpora"cions: TRANSFER OF STOCK. The regulation of stock trans-
fers is a legitimate subject of corporate legislation, in the form
of by-laws, to enable the corporation to know who are stock-
holders,' to whom dividends are payable, who are entitled to
vote, and, where the company has a lien on the stock for debts
due to it from the stockholders, to enable it to prevent a transfer
in derogation of its rights.
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But. such legislation will not be enforced beyond
what is reasonably necessary to serve such purposes, where its
enforcement would operate as an infringement on the property
rights of others, or as an unreasonable restraint upon the
transfer of property in the stock of the corporation.

3.

StaruTorY REGULATIONS. Section 124, ch. 16, Comp. St.
1905, is not only definitive of the general powers of a corporation,
but is also expressive of certain corporate qualities or proper-
ties, or consequences which follow the act of incorporation.

4, The fifth clause of that section, which purports
to give a corporation the power “to render the interest of the
stockholders transferable,” was not intended to make the trans-
ferability of stock dependent on some affirmative act of the cor-
poration authorizing its transfer, but to impress the stock with

that quality as a consequence of the act of incorporation.
5.

: By-Laws: VaripiTy. A by-law of a corporation organized
under the laws of this state, which limits the number of shares
which a person may hold, or forbids a transfer of stock by a
stockholder to a nonstockholder without the consent of the di-
rectors, is void as an unreasonable restriction upon the transfer
of property.

APPEAL from the district court for Madison county:
JoHEN F. Boyp, JUDGE. Affirmed.

Allen & Reed, for appellants.

Courtright & Sidner, ‘contra.

ALBERT, C,

The IFarmers Milling & Elevator Company of Newman
Grove is a corporation which was organized under the
laws of this state early in December, 1900, for the purpose
of manufacturing flour and dealing in grain, lumber and
coal. Afterwards the corporation adopted certain by-
laws, among which are the following: “Sec. 4. No person
shall be allowed to hold more than five (5) shares at
any one time. Sec. 5. The stock of this association shall
be assignable by indorsement; upon presentation to the
secretary of any assigned shares of stock he shall issue
to the indorsed (sic.) a new share of stock, making of
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such transfer and issue a proper record upon the books
of the company. Sec. 28. Stock of this corporation shall
not be transferred by a stockholder to a nonstockholder
only through the consent of the board of directors.”
After these by-laws had been adopted, Charles A. Miller,
who was not one of the original stockholders, bought
some 64 shares of the stock from the holders thereof,
without the consent of the board of directors of the cor-
poration. Some of this stock was registered and some
not, but as the case does not turn on that distinction
further reference to it is unnecessary. The officers and
directors of the corporation, acting upon the provisions
of the by-laws against any person holding more than five
shares of stock at one time, and the transfer of stock to
a nonstockholder, denied Miller the rights of a stock-
holder, his right to have his stock registered, or to trans-
fer any portion thereof without consent of the directors.
Miller took the position that those provisions of the by-
laws were void, and brought this suit against the corpo-
ration, its officers and directors to enforce his rights as
a stockholder. The trial court granted the relief prayed,
and the defendants appeal.

The question presented by the appeal is whether a cor-
poration organized under the laws of this state can, by
its by-laws, limit the number of shares of its stock a
person may hold at one time, and prevent a transfer of
stock by a stockholder to a monstockholder without the
consent of the directors of the corporation? If it can, the
decree of the district court is wrong and should be re
versed, otherwise it should be affirmed. The power to
make by-laws not inconsistent with the law of the land,
is one of the common law incidents to a corporate exist-
ence (Angell and Ames, Corporations (11th ed.), sec
325), and is expressly conferred by statute. Section 124.
ch. 16, Comp. St. 1905. The transfer of stock has been
uniformly regarded as a legitimate subject of corporate
legislation, to enable the company to know who are
stockholders, to whom dividends are to be paid, who are
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entitled to vote, and, where the company has a lien on
the stock for debts due to it from the stockholders, to
cnable it to prevent a transfer in derogation of its own
rights. But such legislation will not be enforced beyond
what is necessary to serve those purposes, where its en-
forcement would operate as an infringement on the prop-
crty rights of others, or as an unrcasonable restraint
upon the disposition of property in the stock of the cor-
poration. Farmers & Merchants Bank v. Wasson, 48
Ia. 836. As is said in Boone, Corporations, sec. 122:
“The right of transfer is incidental to the ownership of
shares in the stock of joint-stock companies and corpo-
rations, formed in pursuance of legislative authority; and
a by-law which unreasonably interferes with the free
exercise of this right is void, as being in restraint of
trade.” See, also, 2 Thompson, Commentaries, Law of
Corporations, sec. 2300; Angell and Ames, Corporations,
(11th ed.), secs. 353, 354; 1 Cook, Stock and Stockhold-
ers, secs. 331, 332; 2 Cook, Corporations, sec. 621a¢. The
correlative right to purchase rests on similar grounds. 2
Thompson, Commentaries, Law of Corporations, supra.
In In re Klaus, 29 N. W. 582, 67 Wis. 401, the court said:
“A by-law of a corporation which prohibits the transfer
of stock by a stockholder without the consent of all the
stockholders is against public policy and void. No ex-
ception can be made in the application of this rule on
the ground that the stockholders of the corporation are
few, and were originally copartners, and the one against
whom the by-law is invoked consented to and voted for
it.” In Herring v. Ruskin C. Ass’n, 52 8. W. (Tenn. Ch.)
327, the court held that a by-law prohibiting the trans-
fer of stock except to the corporation, though indorsed on
the certificate of stock, was void. In Chouteau Spring
Co. v. Harris, 20 Mo. 383, the court held that the power to
regulate the transfer of stock did not include the power
to restrain transfers or to prescribe to whom they might
be made, but merely to prescribe the formalities to be
observed in making them, and that the company could not
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prevent a party from selling his stock, even to an insolv-
ent person. In Bloede v. Bloede, 84 Md. 129, 34 Atl
1127, the court held that a by-law, requiring a stock-
holder to give notice of his intention to sell, and that
the other stockholders shall thereupon have the option
to purchase the stock at the price named, was an invalid
restraint of alienation. In frcland v. Globe Ailling Co.,
21 R. 1.9, 41 Atl. 258, the court held that a statute
authorizing corporations to make by-laws consistent with
the laws of the state did not authorize a by-law requiring
stockholders, before selling their stock, to first offer it
to the corporation, and that the assignee of shares was
not bound by a corporate by-law passed without author-
ity of statute, even though his assignor had assented
thereto.  See, also, HMorgan v. Struthers, 131 U. 8. 246;
MeNulte v. Corn Belt Bank, 164 T11. 427, 45 N. E. 954;
Moore v. Bank of Commerce, 52 Mo. 377. The by-laws
under consideration, tested by the authorities cited, oper-
ate as an unreasonable restriction upon the transfer of
stock and are void as an unlawful restraint upon the
transfer of property.

The defendants cite authorities to the effect that a
charter provision or a by-law giving the corporation a
lien on the shares of a stockholder for any indebtedness
due from him to the corporation, and making a traasfer
of stock contingent upon the satisfaction of such debt,
is valid. Without going into those authorities at length,
or expressing approval or disapproval of the doectrine
there announced, it will suffice to say that we do not con-
sider them in point. The nominal interest of a stock-
holder in a corporation is evidenced by his certificates
of shares. Ilis actual interest is the difference between
his nominal interest aund his indebtedness to the corpora-
tion. A charter provision or by-law which restricts his
right of transfer to a transfer of his actual, instead of his
nominal, interest in the corporation is radically different’
in principle from a provision limiting the number of
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shares a person may hold or which forbids a transfer
without the consent of the corporation.

But the proposition is advanced that stock issued by a
corporation organized under the laws of this state does
not possess the quality of transferability- independently
of affirmative action on the part of the corporation giving
it that quality, and, consequently, when such affirmative
action is taken by the adoption of by-laws, the trans-
terability of the stock is to be measured by such by-
laws. The argument in support of this proposition is
based on the fifth clause of section 124, ch. 16, Comp. St.
1905. The entire section is as follows: “Every corpora-
tion, as such, has power: First—To have succession by its
corporate name. Second—To sue and be sued, to com-
plain and defend in courts of law and equity. Third—
To make and use a common seal, and alter the same at
pleasure. . I"ourth-—To hold personal estate, and all such
real estate as may be necessary for the legitimate business
of the corporation. IFifth—To render the interest of the
stockholders transferable. Sixth-—To appoint such sub-
ordinate officers and agents as the business of the corpo-
ration shall require, and to allow them a suitable compen-
sation therefor. Seventh—To make by-laws, not incon-
sistent with any existing law, for the management of its
affairs.” Counsel’s position is that the fifth clause im-
pliedly negatives the right of a stockholder to transfer
his stock in the absence of affirmative action on the part
of the corporation to render it transferable. We do not
think the clause will bear that construction. Generally
speaking, stock was transferable at common law and at
_the time the statute in question was enacted. So radical
a departure from that doctrine could not have been made
without attracting wide attention, and it would have been
followed by prompt action on the part of corporations
and the holders of stock to adjust thewselves to the
*change. No such result fellowed. On the contrary, al-
though that section has stood on the books for almost
half a century, corporate stock has been bought and sold,
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during all that time, on the theory that its transferability
is not dependent upon affirmative action authorizing its
transfer. This amounts to a practical or comtempo-
raneous construction of the statute, which is not to be
lightly set aside. Besides, if the legislature had contem-
plated an innovation of that character, it seems to us it
would have expressed itself in more apt and unambigu-
ous language. A careful reading of the entire section
leads us to the conclusion that the legislature thereby
undertook, not only .o define the general powers of a cor-
poration, but also to enumerate certain qualities or prop-
erties which it should possess, or certain consequences
which should follow the act of incorporation. It is clear -
that the first clanse, the clause relating to succession,
is to be taken as expressive of a corporate quality or prop-
erty, rather than grant of power. It attaches to a cor-
poration the instant it comes into being, and, of necessity,
antedates the first corporate act. The fifth clause is
complementary to the first, because, unless there could be
a change in the ownership of stock, “the perpetual succes-
sion of the corporation, under its corporate name, would
be impossible. The latter clause was intended, we think,
not to make the transferability of corporate stock de-
pendent on some affirmative act of the corporation, but to
impress the stock with that quality as a consequence of
the act of incorporation. We see no escape from the con-
clusion that the by-laws in question are void as an unrea-
sonable restraint on the transfer of property in the stock
of the corporation.

It is therefore recommended that the decree of the
district court be affirmed.

DUFFIE and JACKSON, CC., concur.
By the Court: For the reasons stated in the foregoing

opinion, the decree of the district court is
AFFIRMED.
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OBED H. MYERS, APPELLANT, V. MILTON MOORE, APPELLEE.
FILED FEBRUARY 21, 1907. No. 14,619.

1. Real Estate Agents: CoNTrACTS: SIGNATURE, The word “subscribed”
as used in section 74, ch. 73, Comp. St., 1905, relating to con-
tracts between real estate brokers and landowners, is synony-
mous with the word “signed.”

2. : : . The requirement of sajd section that the
confract be “subscribed” by both parties is met where the sig-
natures of the parties are placed thereon, for the purpose of
authenticating and giving force and effect to the contract,
whether they be placed at tie bottom, the top, or in the body of
the instrument.

3. Appreal: PrLeapING: AMENDMENT. The right of a plaintiff to amend
his petition cn appeal to the district court is governed by sub-
stantially the same rule as that governing the right of the
Y zintiff to amend his petition in an action originally brought
in that court; in either case the test is whether the 1dent1ty
~of the cause of action is preserved.

4. Cause of Action. By the phrase “cause of action,” as above used,
is meant, not the “formal statement of facts set forth in the
petition, but the subject matter upon which the plaintiff grounds
his right of recovery.

APPEAL from the district court for Harlan county:
ED L. ApaMs, JUDGE, Reversed.

John Hwverson, for appellant.
R. L. Kecster, contra.

. ALBERT, C.

A real estate broker brought suit in the county court
to recover commissions alleged to be due him under a con-
tract in writing between himself and the owner of certain
lands. In that court he alleged the making of such
contract between himself and the defendant, and attached
a copy of the contract to, and made the same a part of,
his petition by reference. The petition contained no
direct averment that the contract had been signed by the
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plaintiff, and from the copy attached to the petition in
that court it does not appear that the plaintiff’s signa-
ture was attached to the contract in the usual way, if at
all, but his name does appear at the top of one of the
pages of the contract. Judgment went in favor of the
plaintiff, and the defendant appealed to the district court.
There the plaintiff filed a new petition, which was sub-
stantially the same as that filed in the county court, save
that it contained an allegation to the effect that the
plaintiff’s name at the top of one page of the contract
had been written there by himself and placed there as
his signature to the contract. On motion of the defend-
ant this allegation was stricken from the petition, where-
upon the defendant interposed a general demurrer, which
was sustained by the court. The plaintiff declined to
plead over, and judgment went accordingly, and he now
appeals to this court.

The contract comes within the provisions of section
74, ch. 73, Comp. St. 1905, which requires a contract for
the sale of lands between a broker and the owner to be
in writing and “subscribed” by both parties. The order
of the district court striking the allegations with respect
to plaintiff’s signature to the contract is defended on two
grounds, which we shall consider in their order: (1)
That the allegations referred to were immaterial because,
owing to the position of the plaintiff’s signature to the
contract, according to such allegation, it did not bring the
contract within the statutory requirement that contracts
of this character shall be “subscribed” by both parties.
The literal meaning of the word “subscribed” is to write
underneath, and the contention that the use of the word
“subscrlbed” in the statute requires contracts of this
character to be attested by the signatures of the parties
written underneath the body of the contract is supported
by many eminent authorities, among- which are the fol-
lowing: James v. Patten, 6 N Y. 9, 55 Am. Dec. 376;
Stone v. Marvel, 45 N. H. 481; W@ldcat Branch v. Ball

32
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45 Ind. 213. On the other hand, it has been held that
“subscribed” means signed, without respect to whether
the signature is at the bottom, in the middle, or at the
beginning of the instrument. Roberts v. Phillips, 4 ElL
& Bl. (Eng.) 450; In re Walker, 110 Cal. 387, 42 Pac.
815, 52 Am. St. Rep. 104; Californic Canneries Co. v.
Scatena, 117 Cal. 447, 49 Pac. 462. The latter class of
cases, we think, are more in accord with the popular
understanding of the word. In our statute of frauds
(Comp. St., ch. 32) the word “subscribed” and “signed”
are used interchangeably as verbal equivalents. Section
3, relating to the creation of an estate or interest in
land, requires the conveyance “subscribed” by the party
creating or granting the same. Section 5, relating to
leases, requires the writing to be ‘“signed” by the party
making the lease. Section 8, relating to different kinds of
agreements, requires the note or memorandum to be
“subscribed.” Section 9, relating to contracts for the sale
of goods, chattels or things in action, requires the note
or memorandum to be “subscribed.” The only inference
to be drawn from the indiscriminate use of the two words
in the statute of frauds is that the word “subscribed” is
not to be taken in its literal meaning, but in its popular
sense as the equivalent of the word “signed.” A signa-
ture placed at the top or in the body of an instrument
for the purpose of authenticating it satisfies a statutory
requirement that the instrument shall be signed. Penni-
_man v. Hartshorn, 13 Mass. 87; Anderson v. Wallace
Lumber & Mfg. Co., 30 Wash. 147, 70 Pac. 247; Wise v.
Ray, 3 G. Green (Ia.), 430; New England D. M. & W.
Co. v. Standard Worsted Co., 165 Mass. 328, 52 Am. St.
Rep. 516 ; Barry v. Coombe,1 Pet. (U. 8.) 640; McConnell
v. Brillhart, 17 111, 354 ; Tingley v. Bellingham Bay Boom
Oo., 5 Wash. 644, 32 Pac. 737. Taking the word “sub-
scribed,” in the statute under consideration, in the sense
of “signed,” if the plaintiff’s name was placed at the top
of one page of the contract in question, by himself, and -
for the purpose of authenticating and giving force and
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effect to the contract, he subscribed the contract within
the meaning of the statute. That being true, the alle-
gation to the effect that he had placed his name there for
that purpose was a material allegation, and the order of
the court striking that allegation cannot be defended on
the ground that such allegation was immaterial.

The other ground upon which that order is defended
is that the allegation tendered an issue that was not
tendered in the county court. This ground is also un-
tenable. The cases bearing on the question of practice
involved have been so frequently reviewed by this court
that to attempt to review them at length at this time would
be unprofitable., The latest of these cases is North .
Angelo, 75 Neb. 38l. The rule there deduced from
the previous holdings of the court is thus stated in the
first headnote: “A case must be tried in the district
court upon appeal upon the issues tried in the lower
court. This does not mean that no issuable fact can be
pleaded in a petition in the district court that was not
alleged in the Dbill of particulars in the lower court. If
the identity of the cause of action is preserved in the
petition it is sufficient.” In the body of the opinion it is
said: “To plead an issuable fact in the appellate court
that was not pleaded in the lower court is not necessarily
pleading a new cause of action, and a change in the issue
presented in the petition is not subject to this objection,
unless it is such a change as to amount to a new cause
of action.” The rule, as stated in that case, was clearly
foreshadowed in Citizens State Bank v. Pence, 59 Neb. 579,
where the court said in the body of the opinion: “The
facts were pleaded with more particularity in the district
court than in the court from which the appeal was prose-
cuted ; nevertheless, the identity of the cause of action was
fully preserved. The plaintiffs were not required to state
" their cause of action in the district court in the same
language as it was set forth in the county court.” The
rule, as stated in the cases just cited, does not differ ma-
terially from that relating to the amendment of pleadings
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in actions originally brought in the district court. With
respect to the plaintiff’s right to amend his petition in a
case thus brought, it has been said: “So long as the court
can.see that the identity of the cause of action is pre-
served, the particular allegations of the petition may be
changed, and others added, in order to cure imperfections
and mistakes in the manner of stating the plaintiff’s
case.” Maxwell, Code Pleading, p. 583. See, also,
McKeighan v. Hopkins, 19 Neb. 33; Carmichael v. Dolen,
25 Neb. 335; Stevens v. Sibbett, 31 Neb. 612; Mattis v.
Connolly, 45 Neb. 628.

It would seem, then, that, notwithstanding some cases
which appear to hold to a stricter rule, the rule now
recognized as governing the right to amend on appeal to
the district court is substantially the same as that gov-
erning the right of the plaintiff to amend his petition in
an action originally brought in the district court. In
either case the test is whether the identity of the cause
of action is preserved. And by the phrase “cause of
action,” as here used, is meant, not the formal statement
of the facts set forth in the petition as a cause of action,
but the subject matter upon which the plaintiff grounds
his right of recovery. A less liberal rule would not be
justified in view of the express provisions of section 1010
of the code, which require the parties, on appeal to the
district court, to “proceed, in all respects, in the same
manner as though the action had been originally instituted
in the said court.”” In the case at bar, the plaintiff’s
cause of action in the county court was on a contract,
which was incorporated into his petition as the ground-
work of his action in that court. It was set forth in his
petition filed in the district court, and was there made the
basis of his action. The identity of the cause of action,
therefore, was clearly preserved, and the motion to strike
the added averments should have been overruled. As
the demurrer was sustained on the theory that the lack
of the averments stricken out on this motion rendered the
petition vulnerable to defendant’s general demurrer, it
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follows that the judgment of the district court is €rro-
neous.

It is therefore recommended that the judgment of the
district court be reversed and the cause remanded for
further proceedings according to law.

DurriE and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings according to
law.

REVERSED.

SAMUEL-SMITH, APPELLANT, V. JOHN K. AULTZ, APPELLEE.
FmEep FEBRUARY 21, 1907. No. 14,682,

Real Estate Agents: PLeapiNe: DEMURRER. In an action to recover
compensation for services rendered as a real estate broker, a
petition which discloses on its face that the contract of agency
was not in writing is open to attack by demurrer.

APPBAL from the district court for Webster county:
Ep L. ApAMS, JUDGE, Ajfirmed.

John M. Chaffin and James 8. Gilham, for appellant.
L. H. Blackledge, contra.

JACKSON, C.

It is alleged, in effect, in the plaintiff’s petition that the
parties waived a written contract and entered into a ver-
bal agreement, by the terms of which the defendant
agreed to accept the net sum of $2,200 for certain lands,
and that the plaintiff was to accept in full payment for
his services for the sale of the land all that the land
might be sold for above the said sum of $2,200; that the
plaintiff procured a purchaser, to whom the defendant
sold the land for the sum of $2,500, of which sum the de-
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fendant had paid to the plaintiff $100, and no more, and
that he refused to pay the plaintiff any further or greater
sum; that there was due the plaintiff on the contract the
sum of $200, for which amount he prayed judgment.
The defendant interposed a general demurrer to the pe-
tition, and from the judgment of the district court sus-
taining the demurrer the plaintiff appeals.

The judgment is fully justified by our holding in
Barney v. Lasbury, 76 Neb. 701. We there held, sub-
stantially, that, in whatever language the cause of action
might be couched, for all practical purposes it was an
action for compensation for services rendered as real
estate brokers, and is defeated by that section of our
statute which provides that every contract for the sale
of lands between the owner thereof and any broker or
agent employed to sell the same shall be void unless the
contract is in writing, subscribed by the owner of the
land and the broker or agent. The conclusion in that case
is in accord with the former holdings of this court cited
in the body of the opinion.

The judgment of the district court was right, and it is
recommended that it be affirmed.

DUFFIE and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

JOHN R. LUCAS V. STATE OF NEBRASKA,
Fiiep MArCE 7, 1907. No. 14,663.

1. Homicide: INSTRUCTION: MALICE: PRrRESUMPTION. The law implies
malice in cases of homicide if the killing alone is shown, but,
if the circumstances attending the homicide are fully testified
to by eye-witnesses, it is error to imstruct the jury that there
is a presumption of malice from the fact of the killing.
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2.

: BEviDENCE: MANSLAUGHTER. If the homicide is in self-de-
fense, and there is no evidence that will warrant a finding beyond
reasonable doubt that the accused purposely intended to kill the
deceased unlawfully, he may still be convicted of manslaughter,
if it sufficiently appears that with reasonable prudence and

caution on the part of the defendant the killing might have been
avoided.

,

3. Criminal Law: SecoND APPEAL: Law oF Case. If, upon a second
appeal to this:court, the same state of facts substantially is
presented as upon the former appeal, the former decision upon

the sufficiency of the evidence settles the law of the case and
is conclusive. .

ERROR to the district court for Harlan county: Ep L.
ADAMS, JUDGE. Reversed.

H. M. Sinclair, F. G. Hamer and 8. A. Dravo, for
plaintiff in error.

W. T. Thompson, Attorney General, and Grent G.
© Martin, conira.

SEDGWICK, C. J.

Upon a former trial of this case the defendant was con-
victed of the crime of murder in the first degree. Upon pe-
tition in error to this court the judgment of the district
court was reversed and the cause remanded. The reason
of this reversal was that the court considered that the
evidence was pot sufficient to justify the conviction of
murder in the first degree. In the opinion then written an
attempt was made to analyze the evidence given upon that
trial, and to show fully the reasons for the conclusion that
the evidence was not sufficient to justify the comviction.
Upon the trial now being reviewed the defendant was con-
victed of murder in the second degree. It is contended by
the defendant’s counsel that the evidence upon this sec-
ond trial is essentially the same as upon the former
trial. The state, on the other hand, contends that there
is some additional substantial evidence bearing upon the
question of malice. It appears to be substantially ad-
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mitted that the evidence now before the court includes all
evidence given upon the former trial, the state’s coaten-
tion being that it has produced some additional evidence.
In this condition of the record it is deemed unnecessary
to again state in full the substantial facts of the case as
detailed in the former opinion, which may be found in
756 Neb. 11. .

1. There are several important questions presented
upon the record which we deem it our -duty to consider,
which have been thoroughly and ably presented by the
respective parties, but we will first call attention to an
error in the instructions of the court which has not been
much discussed on the part of the state, but which seems
beyond question to require a reversal of the judgment.
The tenth instruction given by the court upon its own
motion was as follows: “In a case of homicide, the law
presumes malice from the unlawful use of a deadly
weapon upon a fatal part, and when the fact of un-
lawful shooting or killing, causing death, is proved, and
no evidence tends to show express malice on the one hand,
or any justification, mitigation or excuse on the other,
the law implies malice, and the offense is then murder
in the second degree. You are instructed that in law a
loaded gun is a deadly weapon, and if you believe from
the evidence, beyond a reasonable doubt, that the defend-
ant, John R. Lucas, wantonly, cruelly, and without justi-
fication or excuse, shot and caused the death of Clyde
Lester, or that he unlawfully caused the death of said
Clyde Lester, with a deadly weapon, then the law pre-
sumes that such shooting was done maliciously, unless
you believe from the evidence that it was done without
malice.” It will be remembered that there were several
witnesses present at the time the homicide was committed.
These witnesses were examined upon the trial, and it
appears to be admitted that they were generally disin-
terested and honest witnesses, so that “all of the circum-
stances connected with the killing” were shown by the
testimony of eye-witnesses. The question is whether in
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such cases the jury are authorized to presurie the exist-
ence of legal malice from the fact that tlie defendant
shot the deceased. Was the defendant actuated by a de-
sire and purpose to kill the deceased inlawfully? If he
was, he is guilty of murder in the second degree, even
though there was no premeditation or deliberation. If he
was not actuated by such desire and purpose to kill the
deceased unlawfully, but killed the deceased under a inis-
taken notion that the circumstances were such as to
justify the killing in self-defense, that is, if he acted
unreasonably, rashly and unnecessarily, but with a belief
at the time that the law would justify him in so acting,
and without any purpese or intent to kill the defeadant ‘
unlawfully, he is guilty of manslaughter. If in killing
the defendant he acted reasomably under the circum-
stances, that is, if the circumstances and appearances
were such as to cause a reasonably prudent and cautious
man to believe that such action was necessary to defend
his life, then he is not guilty, and such action would be
justifiable in self-defense. The question, then, whether
he acted with malice, that is, with a purpose to unlawfully
kill the deceased, is the controlling distinction between
the crime of murder in the second degree and the lower
crime of manslaughter. If, then, the law does not pre-
sume malice from the fact of the killing when all the
circumstances connected with the transaction are testi-
fied to by eye-witnesses, this instruction was wrong. If
the jury are to determine the grade of the offense depend-
ing upon the question of malice from the evidence of the
witnesses who saw the transaction, uninfluenced by any
presumptions against the defendant, then the instruction
" cannot be sustained.

This question is by no means a new one. It has been
considered by many courts, and this court is fully com-
mitted thereon. In Vollmer v. State, 24 Neb. 838, the
first paragraph of the syllabus disposes of this question
finally as follows: “On a trial for murder in the second
degree, malice can be implied only in cases where the kill-
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ing alone is shown. Where, in such a trial, the evidence
showed all the circumstances connected with the killing
by the testimony of the eye-witness, it was held to be
error for the court to instruct the jury that, where the
fact of killing was established, without any excuse or ex-
planatory circumstances, malice was presumed and the
crime would be murder in the second degree,” and the
court in the opinion said:

“The doctrine contained in the instructions, when ap-
plied to a case in which nothing further than the kill-
ing is shown, is recognized by this court in the case cited,
and in some others, but we think it can have no applica-
tion to cases like the one at bar. All the circumstances
of the killing are shown by those who were eye-witnesses.”
The presumption as to the motive of the homicide which
the law derives from the mere act of killing arises from
the necessity of the case. It is a presumption of fact.
If the fact of the killing is proved, and none of the cir-
cumstances surrounding the act are shown, the existence
of a motive and purpose to kill unlawfully is presumed,
until the contrary appears; but, if the circumstances of
killing are shown, then no presumption obtains. The
motives actuating the defendant are to be derived by the
jury from the circumstances surrounding his act. The
rule established in Vollmer v. Stale, supra, is well sup-
ported by reason and authority, and under that rule this
conviction cannot stand.

2. On the question of justifiable self-defense, the state
has furnished us with an able and convincing argument.
We are entirely convinced that upon the evidence in this
record, this question should have been submitted to the .
jury with proper instructions. There is much evidence
tending to show that the defendant acted hastily. As
pointed out in the former opinion, the defendant saw the
deceased, when at a considerable distance, coming toward
the defendant’s place in company with another man. The
defendant thereupon went into his house and procured
the gun, which he had loaded with heavy buckshot, and
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went out into his yard to repel the deceased. The de-
coased was at some distance from the defendant at the
time of the shooting. If the defendant supposed that he
was armed, as he said that he would be, he still would
not have been justified in killing the deceased until the
danger to the defendant was so imminent as to cause a
reasonably prudent man under the circumstances to con-
sider such killing necessary. The deceased manifestly
had no deadly weapon in his hands. He wore heavy
mittens at the time. The defendant himself testified that
he discharged his gun directly at the breast of the de-
ceased. He fired the second shot “through the smoke”
without waiting to see the result of the first. Although
the defendant had reason to believe that he was armed
in fact, and the manner of his approach was threatening,
still the jury might be justified in finding that a reason-
.ably prudent man under all the circumstances would have
hesitated longer before taking such extreme measures.
There were many circumstances, as shown in the former
opinion, tending to justify the conduct of the defendant,
but, upon the whole evidence, the jury might have found
that the defendant was unwarrantably mistaken as to
the real danger, or that he misunderstood his duty and
his rights, and so took measures that reasonable prudence
and caution would not admit. One who takes the life
of another cannot justify himself upon the ground of
ignorance, nor upon the ground that he acted in good faith
in the matter, when the evidence shows that a reasonable
man would not under such circumstances have supposed
such action to be necessary. Housh v. State, 43 Neb. 163.
If the defendant did not act in justifiable self-defense, he
is guilty of manslaughter..

3. It is insisted by the state that the evidence upon
this last trial is sufficient to justify the comviction of
murder either in the first or second degree. A necessary
clement common to both of those grades of murder is
a malicious motive; that is, a purpose and intention to
take the life of the deceased unlawfully. That element
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is as necessary to a conviction of murder in the second
degree as it is to a conviction of the higher grade of
crime. Upon a review of the evidence taken upon the
former trial, it was held that the evidence was not
sufficient to justify a finding beyond reasonable doubt
that the defendant at the time of the homicide had the
purpose and intent to kill the deceased unlawfully, It
was believed that the defendant had determined to de-
fend himself, and had resolved, if necessary for that pur-
pose, to take the life of the deceased, but that there was
not sufficient evidence to show that the defendant had
formed the purpose and intention of taking the life of
the deceased unless it should become necessary to do so
in self-defense. The general rule of law is everywhere
recognized that, if upon a second appeal the same state
of facts substantially is presented as upon the former
appeal, the former decision settles the law of the case and
is conclusive. This rule has been applied in this state in
prosecutions for murder (Marion v. State, 20 Neb. 233),
and in very many other cases. The rule is a necessary
one and properly discourages bringing cases to this court
the second time upon questions that have alréady been
determined in the case. When, however, a judgment has
been reversed because of the failure of evidence upon
some vital point, and the case has been retried, if the
evidence is substantially different upon the second trial,
it may justify a different conclusion, and the rule does
not obtain. )

" The new evidence produced upon the last hearing is
very meagre and relates principally to matters of non-
essential details. It is insisted in the brief that there is
additional evidence tending to show malice; that the de-
fendant was actuated by a purpose and intent to unlaw-
fully kill the deceased. The coroner testifies that he held
an inquest upon the body, and that he heard some con-
versation of the defendant at the time; that in the course
of that conversation some one standing there called out
to the defendant and asked him: “Now haven’t you some-
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thing to wash this man up with?” And that the defend-
ant said: “You can take that slop pail,” and that the
defendant spoke in a contemptuous tone. This last state-
ment was stricken out by the court, and the witness
was asked to give the exact words used by the defendant,
and he then said that he thought the defendant said:
“That is good enough to wash up the dirty hog.” This
was some seven or eight hours after the tragedy occurred.
The witness did not attempt to state positively the words
that the defendant used, but his evidence will reasonably
bear the comnstruction that the defendant spoke disre-
spectfully and slightingly of the deceased.- This witness
testified upon the first trial, and says that he was not
then asked to state this conversation of the defendant.
If this evidence is to be given its full effect, in view of
the fact that there were several other persons present at
the time that the conversation is supposed to have taken
place, and that none of them .testified to such words by
the defendant, and that the defendant denies having used
such language, still we think this alone, occurring at the
- time it did, was not sufficient to justify the resubmission
to the jury of the question whether the defendant at the
time of the. shooting purposely intended to kill the de-
ceased unlawfully. In view of the former trial and the
decision of this court, the defendant should have been
put upon trial upon a charge of manslaughter. If found
guilty of that crime, his punishment would not excecd
imprisonment in the penitentiary for 10 years, and would
not justify the sentence for a period of 21 years, which at
his time of life is substantially equivalent to a sentence
' for life, a punishment which the law imposes for cold-
blooded and deliberate murder, when there are no cir-
cumstances mitigating the offense.

The judgment of the district court is reversed and the
cause remanded.

REVERSED.
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SARAH E. DAVIS ET AL, APPEFLANTS, V. CHRISTIAN .TEN-

NINGS ET AL., APPELLEES.

HINW 123
Froep MarceH 7, 1907. No. 14,622,

1. Parties: NaMiEs UNKNOWN. When the plaintiff in an action shall
be ignorant of the names of the defendant or defendants, he
may designate them in his petition and summons by such names
as he supposes they possess, if in verifying his petition he shall
state that he could not discover their true names.

2. Process: MISNOMER: QUASHING SERVICE. The fact that the defend-
ants are designated in the summons by such supposed names,
although it amounts to a misnomer, affords no ground for quash-
ing the writ or the service thereof.

3. Abatement: MisxomMER. A defendant in such case may object, by
a motion in the nature of a plea in abatement, to being desig-
nated by any other than his true name; and when such objection
is made the court should require the pleading and process to be
amended by inserting the true name of the defendant therein.

4, Appeal: FIiNaL OrpEr. ‘Where the service of summons is erroneously
quashed, and the cause dismissed without prejudice for want of
service, such order is a final judgment and appealable.

APPEAL from the district court for Holt county:
WirLiaM H. WESTOVER, JUDGE. Reversed with directions.

C. A. Robinson and H. M. Sinclair, for appellants.
L. C. Chapman and M. F. Harrington, contra.

BARNES, J.

Sarah E. Davis and others filed their petition (verified
according to the provisions of section 148 of the code) in
the district court‘for Holt county to foreclose a certain
real estate mortgage, and designated the defendants
therein as “Christ Jennings” and his wife, “Mrs. Christ
Jennings” (first and real name unknown). The sum-
mons issued on this petition commanded the sheriff to
notify Christ Jennings and Mrs. Christ Jennings (first
full and real name unknown) that they had been sued
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by the plaintiffs (naming them). In making service on
the defendant, Christ Jennings, the sheriff delivered to
him what purported to be a copy of the summons,
but was not an exact copy, for the reason there was a
clerical mistake in the names of some of the plaintiffs.
Both defendants appeared specially for the purpose of
objecting to the jurisdiction of the court. Christ’s ob-
jection was based on two grounds: “First, that the copy of
the summons delivered to him was not an exact copy of
the summons issued in the case; second, that his true
name was Christian Jennings and that he had not been
sued by his true name.” His wife’s objection was based
on the sole ground that her real name is “Louise Jen-
nings” and that she had not been sued by that name.
Affidavits in support of the special appearances, which
were by motion, were filed, as well as affidavits .in oppo-
sition thereto. The court sustained the special appear-
ances. The plaintiff elected to stand on the service as
made. The court thereafter quashed the service, dis-
missed the case without prejudice, and the plaintiff ap-
pealed.

The affidavits used at the hearing on the motions are
presented by a bill of exceptions, from which it con-
" clusively appears that the defendants are husband and
wife; that the defendant designated by the name of
Christ Jennings is, and for years past has been, better
known by that name than by the name of Christian
Jennings, which he claims is his true name, and that he
owns land under a deed in which he is thus named as
grantee. As to the alleged misnomer of the other defend-
ant, she is described in the writ as the wife of her co-
defendant, and is designated by the name by which he is
commonly known, with the title of “Mrs.” prefixed; and
so it may be said that this mistake in the names of
the defendants amounts to a misnomer. This furnished
no ground for quashing the service and dismissing the
plaintifP’s action. It has been held that an objection to
the name by which the plaintiff designates himself can-
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not be raised by an objection to the jurisdiction of the
court. Smelt v. Ilnapp, 16 Neb. 530.  And this rule neces-
sarily applies with equal force where there is a mistake
in the defendant’s name. Kronski v. Missouri P. R. Co. 5
77 Mo. 362; Whitcomb v. Hooper, 81 Fed. 946.

In many jurisdictions it is held that a mistake in the
name of a plaintiff or a defendant can only be taken ad-
vantage of by a plea in abatement, and such was the hold-
ing of this court in Smelt v. Knapp, supra; but, as the
code makes no provision for a plea in abatement, we are
satisfied that the objection can be taken advantage of
by a motion, which, of course, must have the same effect
as such a plea. In the case at bar service was made upon
the proper parties, its effect was to bring them into court,
and there can be no doubt that, if they had failed to
appear, judgment could have been taken against them by
defaunlt, and a decree foreclosing the mortgage would have
been binding upon them. They having appeared, however,
by motion, and objected to the names by which they had
been sued, it was the duty of the court to require the
complaint and summons to be corrected or amended so
as to state their true names, and such an order would
have been no ground for a reversal of a judgment against
them. Kenyon v. Semon, 43 Minn. 180; Walgamood v.
Randolph, 22 Neb. 494. Under our practice the misnomer
of parties is not a defect attended by grave consequences,
for it is one that may be remedied by amendment. Indeed,
it is provided by section 144 of the code that “the court
may, either before or after judgment, in furtherance of
justice, and on such terms as may be proper, amend any
pleading, process, or proceeding, by adding or striking out
the name of any party, or by correcting a mistake in the
name of a party, or a mistake in any other respect, or
by inserting other allegations material to the case, or,
when the amendment does not change substantially the
claim or defense by conforming the pleading or proceeding
to the facts proved. And whenever any proceeding taken
by a party fails to conform, in any respect to the provis-
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ions of this code, the court may permit the same to be
made conformable thereto, by amendment.”

So it seems clear that the defendants’ motions to quash
the service of summons should have been overruled, and
the plaintiffs should have been required to amend the
petition and summons so as to state the true names of the
defendants as disclosed by their motions. It appears
that, instead of pursuing that course, the court sustained
the motions, quashed the service, and dismissed the action.
That this was reversible error there can be no question.
Again, the objection to the service, because of the mistake
in the copy served on Christ Jennings, was without merit.
The mistake was merely clerical in its nature, and did not
affect a single substantial right of the defendant. It was
one which calls for the application of the provisions of
section 145 of the code, which provides: “The court, in
every stage of an action, must disregard any error or
defect in the pleadings or proceedings, which does not
affect the substantial rights of the adverse party; and ne
judgment shall be reversed or affected by reason of such
error or defect.”

In conclusion, it is insisted that the order quashing the
service was not a final order, and was therefore not ap-
pealable. Without stopping to inquire whether an order
quashing service is a final order, it is sufficient to say that
the judgment of dismissal was a final judgment. It
enabled the plaintiff to appeal, and thus bring the case
here for a review of the whole proceeding.

For the foregoing reasons, the judgment of the dlstrlct
court is reversed, and the cause remanded, with directions
to the trial court to permit the plaintiffs to amend the
petition and process as above suggested, and thereafter
to take such other and further proceedings as may be
required by law.

. REVERSED.

33
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Craig v. State.

WILLTAM Ci..16 ET AL, V. STATE OF NEBRASKA,
FrLep MarcH 7, 1907. No. 14,731,

1. Criminal Law: EvipENcE: REVIEwW. Where evidence is conflicting
the jury are the judges of its weight, and their verdict will
not be molested, in such a case, unless it appears to be clearly
wrong.

EvibENCE oF CHARACTER, In a criminal prosecution, the
state ordinarily will not be permitted to introduce evidence of
the character of the accused, unless he has put his character in
issue; but, where counsel for the defendant, by his cross-exam-
ination, has made it necessary for a prosecuting witness to give
such evidence by way of explanation of his own conduct at the
time the offense was alleged to have been committed, he may,
under proper restriction, give such evidence on his redirect
examination,

: INstRUCTIONS, Where two persons charged with homicide,
one as principal, and the other as accessory before the fact,
admit the killing, but rely on necessary self-defense on the part
of the principal as an excuse therefor, a statement in an in-
struction, otherwise correct, “that defendants set up necessary
self-defense,” does not amount to prejudicial error, if the issues
as to both defendants are otherwise fully and correctly stated.

ERROR to the district court for Cherry county: WILLIAM
H. WESTOVER, JUDGE. Affirmed.

F. M. Wolcott, A. M. Morrissecy and Hamer & Hamer,
for plaintiffs in error.

W. T. Thompson, Attorney Gencral, W. B. Rose and
Grant G. Martin, cortra.

BARNES, J.

William Craig and William Rash, hereafter called the
defendants, were convicted in the district court for
Cherry county of murder in the second degree for the
killing of. one Elijah Custard. Craig was sentenced to
life imprisonment, Rash was sentenced to serve ten years
in the state penitentiary, and they have brought the case
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here by separate petitions in error. The information on
which they were tried charged Craig with the murder as
principal, and Rash as accessory before the fact. Their
petitions contain a great many assignments of error, but
three of which appear to be relied on for a reversal of the
judgment of the trial court.

1. It is contended that the evidence was insufficient to
sustain the verdict, and to the determination of that
question we will first address ourselves. It appears from
the record that nine persons (including the defendants)
witnessed the killing, which is not denied, and of these
persons five, who were wholly disinterested, were called
as witnesses, and testified for the state. They agreed
practically in their statements, which were, in substance,
that Craig was the keeper of a vile resort, known as the
“Hog . Ranch,” near Valentine in said county, and that
Rash was one of his bartenders at the time the murder
was committed ; that on the 17th day of September, 1905,
the deceased, with others, were at the resort above men-
tioned, and Craig ordered the girls to come out into the
dance hall, which was a room about 40 feet long by 30
feet wide, with a bar extending nearly across its east end;
that Craig and the deceased had some words at or near
ther west end of the dance hall, and Craig called the de-
ceased a vile name, and told him that he did not care any-
thing for him, after which remark Craig started toward
the bar, with Custard and one or two others following
him. When he came near the east end of the hall Craig
started on a run, went behind the bar and seized a re-
volver, called the “big white gun.” By that time Custard
had reached a point at the south end of the bar where
Rash was sitting at a table. Rash arose, seized Custard
around the waist with one arm, and drew a revolver,
called the “blue steel gun,” with his other hand. While
they were struggling with each other, Craig reached over
Rash and struck Custard a severe blow on the head with
the “big white revolver.” This partly stunned the de-
ceased, and thereupon the witness Hunter grabbed.hold
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of the big gun by the barrel and attempted to wrest it
from Craig, when Craig told Rash to shoot the s of
a b——— Rash did not shoot, but handed the “blue
steel gun” to Craig, who immediately shot the deceased in
the forehead, killing him almost instantly. That during
the altercation leading up to the shooting Custard did not
lay hands upon Craig, and did not strike him or attempt
to strike him or molest him in any manner whatever.
That the deceased was unarmed, and had made no dem-
onstrations indicating that he intended to assault or in-
jure any one.

Opposed to this evidence was the testimony of William
Pettitt, who corroborated the witnesses for the state in
many particulars, but stated that Custard followed Craig,
forced his way in behind the bar, and struck or was strik-
ing at him at the time Craig hit him with the “big white
revolver”; that Rash was standing behind the bar with his .
arms on the counter, and took no part whatever in the
affray. His testimony, however, was somewhat discred-
ited by the evidence of other persons, to whom he had
made a different statement of the transaction before he
gave his testimony in court. One Winston, who was in
the employ of the defendant Craig, as barkeeper, also
testified for the defendants, and corroborated the evidence
of Pettitt to some extent, although he did not claim to
have been present when the affray first commenced. The
defendant Craig testified, in substance, that the deceased
followed him across the room and in behind the bar; that
he assaulted him, struck him, and was striking at him when
he struck the deccased with the “big white gun”; that the
witness Hunter and the deceased wrested the “big white
revolver” from him, and in order to protect his own life
he reached under the counter, got the revolver called the
“blue steel gun,” and shot the deceased with it; that Rash
took no part in the transaction whatever., Rash’s evi-
dence was practically the same as that of the defendant
Craig.

With the evidence in this condition, it was for the jury
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to say which of the witnesses they believed to be most
worthy of credit. They resolved that question in favor
of the state, and it scems clear that they were fully justi-
fied in doing so. It is urged, however, that the testimony
is insufficient in any event to sustain the verdict of mur-
der in the second degree as against Rash. If the testi-
mony given by the witnesses on hehalf of the state is true,
and it was the province of the jury to say whether it is
true or mnot, it is sufficient to sustain the conviction. Tt
was testified that Rash was the first of the defendants
who was guilty of any overt act amounting to an assault
against the deccased. Prior to his participation in the
trouble it had been simply a conflict of words. It was
he who grabbed the deceased from behind, pinioned his
arms to his body with one arm, while he held his revolver
in the other hand. It was shown on behalf of the state
that he responded to the call of his codefendant Craig
to “shoot the s of a b———" by handing the “blue
steel revolver” to him, from which the fatal shot was fired.
So it seems clear that the jury were warranted in finding
that he was an active participant in taking the life. of
the deceased. ’

2. It is next contended that the court erred in receiving
the testimony of the witness Hunter on the question of
the character of the defendant Craig. It is said in the
defendants’ brief that the state was permitted to show,
over the objections of the defendants, that the defendant
Craig on other occasions had made “gun plays”; that he
had struck one fellow shortly before this, and that the
men, with one or two exceptions, that run that sort of a
place were in the habit of making “gun plays.” It is
claimed that this was prejudicial error, because the de-
fendant had not elected to put his character in issue, and,
therefore the state was not entitled to introduce evidence
of that kind. If the state had offered this evidence in
chief it is probable that its reception would have been
prejudicial error. But an examination of the record dis-
closes that this evidence was brought out on the redirect
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examination of the witness, and was justified by the line
of cross-examination adopted by the defendants’ counsel.
It therefore presents no ground for complaint on his part.
Again, it appears from the record that the court, in effect,
.instructed the jury to disregard any such evidence, for in
paragraph 19 of his instructions the jury were told, in
substance, that the occupation or business of the defend-
ants, or either of them, at the time of the killing, in no
way tended to prove their guilt or innocence; that in
arriving at their verdict they should disregard the matter
of the occupation or business of the defendants. In other
words, the jury were told not to permit themselves to be
in any way prejudiced against the defendants by reason of
their occupation or business. So it seems clear that re-
versible error cannot be predicated on this assignment.

3. The remaining assignment of error is that the court-
erred in giving paragraph No. 16 of the instructions. The
alleged fault of this paragraph is that the court told the
jury that the “defendants” set up the plea of necessary
self-defense. It is claimed that this is a misstatement
of the defense interposed by defendant Rash, since he
absolutely denied having any connection with the killing.
While it was not the contention of the state that Rash
fired the fatal shot, but that his complicity in the murder
was that of an aider and abbetter therein, yet, if his
codefendant Craig was justified in killing the deceased
on the ground of necessary self-defense, such justification
would inure to the benefit of Rash and constitute in his
behalf a perfect defense. So the statement complained of
could not have been prejudicial to his interests. We find,
however, that by certain other paragraphs of the instruec-
tions the jury were told that it was necessary that they
should find from the evidence, beyond a reasonable doubt,
that the defendant Rash unlawfully, feloniously, wilfully
and purposely aided, abetted, comforted, procured, as-
sisted and maintained Craig in the killing of the deceased,
before they could find him guilty of any of the degrees of .
homicide with which his codefendant stood charged.
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They were also correctly informed that, unless they found
Craig guilty of some one of the degrees of homicide, as
charged in the information, they could not find Rash
guilty of any offense. By the latter part of instruction
No. 16 the jury were informed that, if from the evidence
they believed that at the time the defendant Craig was
alleged to have shot Elijah Custard the circumstances
surrounding the defendant were such as in sound reason
would justify or produce in his mind an honest belief that
he was in danger of receiving from the said deceased
great bodily harm, and that the defendant Craig in doing
what he then did was acting from an instinct of self-
preservation, then he would not be guilty, although he was
in fact in no real or actual danger. So, taking the in-
structions as a whole, it seems improbable that the jury
were, or could have been, misled by the instruction com-
plained of. It is insisted, however, that Rash was entitled
to have the theory of his defense stated to the jury. We
find that no separate request for any such instruction was
tendered to the trial court, and, indeed, when we consider
the charge as a whole, it appears that such an instruction
was unnecessary. Again, in several paragraphs of the
charge Rash’s theory of the case was outlined and stated
as follows: “If you find and believe from the evidence,
beyond a reasonable doubt, that, at the time and place
where the defendant William Craig shot and killed said
Elijah Custard, the defendant' William Rash was then
and there present, and said defendant William Rash then
and there unlawfully, feloniously, wilfully and purposely
was aiding, comforting, abetting, assisting and maintain-
ing the said William Craig in killing the said Elijah
Custard, then you are instructed, as a matter of law, that
the -defendant William Rash would be equally guilty to
the same extent and of the same crime as the defendant
William Craig.” The jury were also teld that, unless the
evidence established the above fact beyond a reasonable
doubt, the defendant Rash would not be guilty of any
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offense whatever. So we are of opinion that the giving of
the instruction complained of was not reversible error.

In conclusion, it appears that the defendants were ac-
corded a fair trial: that upon conflicting evidence the
jury passed upon the facts, and in so doing have found
and said that they were satisfied beyond a reasonable
doubt of the guilt of hoth of the defendants, and we know
of no rule which would authorize us to set aside their
verdict.

For the foregoing reasons; the judgment of the district
court is in all things

AFFIRMED,

NEBRASKA CENTRAL BUILDING AND LOAN ASSOCIATION, AP-
PELLEB, V. BOARD OF EQUALIZATION OF LANCASTER
COUNTY, APPELLANT.*

F1Lep MarcE 7, 1907. No. 14,736.

1. Constitutional Law: REVENUE Acr. Section 13, ch. 17, laws 1899,
which provides the manner in which and by whom the shares
of building and loan associations shall be listed for assessment,
is not unconstitutional, and was not repealed by the provisions
of the revenue law of 1903.

2. Taxation: BUmpIiNe AND LoOAN ASSOCIATIONS. Such associations
should be assessed in the manner indicated by that section, and
an assessment of the amount of the mortgages taken to the
association, which the assessor assumes are unpaid. cannot be
upheld.

APPEAL from the district court for Lancaster county :
ALBERT J. CORNISH, JUDGE. Affirmed.

J. L. Caldwell, F. M. Tyrrell and C. E. Matson, for
appellant.

Field, Ricketts & Ricketts, contra.
* Rehearing denied. See opinion, p. 478, post.
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BARNES, J.

The Nebraska Central Building and Loan Association,
the appellee in this case, is a corporation organized under
the provisions of chapter 17, laws 1899, having its princi-
pal office and place of business in Lancaster county. It
appears that in the spring of 1905 the county assessor of
that county found, from an examination of the records,
that the association had real estate mortgages of record
therein amounting, according to the face value, to $170,587.
He also found from his assessment rolls that residents of
that county had returned shares for assessment in some
-building and loan association, to the amount of $26,000.
He thereupon assumed that such shares should be credited
to said mortgages. He further found that a portion of
these mortgages had been paid, leaving what he assumed
to be an unpaid balance thereon of $100,000. He, there-
upon, assessed the association the sum of $20,000 there-
for. The association objected to the assessment so made,
-and filed its petition with the county board of equaliza-
tion, praying that it be set aside. The board overruled
the objections, and confirined the assessment. The asso-
ciation, thereupon, appealed to the district court where,
after a hearing, judgment was rendered in its favor, the
assessment was held to be null and void, and the county
clerk was ordered to strike the same from the assessment
roll. I'rom that judgment the board of equalization has
appealed to this court.

It appears that the district court held that the associa-
tion should have been assessed according to the provisions
of section 13, ch. 17, laws 1899, and it is conceded that,
if that section is valid, then the judgment of the trial
court must be affirmed. The appellant contends, however,
that the section above mentioned is unconstitutional, be-
cause the act is broader than its title. Section 11, art.
III of the constitution, provides, among other things:
“No bill shall contain more than one subject, and the same
shall be clearly expressed in its title”” This provision of
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the constitution has usually been held to be mandatory;
but it has also received a most liberal construction. In-
deed, there has-been a general disposition to so construe
it, rather than to embarrass legislation by a construction
whose strictness is unnecessary to the accomplishment of
the beneficial purposes for which it has been adopted.
Cooley, Constitutional Limitations (7th ed.), p. 209.
The title to the chapter in question contains a general
statement that it is “An act to provide for the organi-
zation, government, regulation, examination, reporting,
and reorganizing or winding up of the business of
# ® * (Building and Loan Associations’”; and the
section under consideration provides: “Such associations
shall not be subject to taxation on their capital stock, nor
on their loans, advances on mortgages, but shares in said
-associations shall, for the purpose of taxation, be con-
sidered and held as credits, and members and holders of
such shares shall list the same for taxation, and the same
shall be taxed in such manner and subject to such deduc-
tions as may be provided by law for the taxation of other
credits.” By the adoption of this section the legislature
has provided the manner in which and by whom the shares
of such associations shall be listed for taxation. It ap-
pears that the act of 1899 was a reenactment of a similar
law passed by the legislative assembly of 1891, with some
unimportant amendments, and section 13 was a part of
the act of 1891, and was known as section 8 of that act.
It is an important fact that prior to the original act there
were no building and loan associations in this state, and
the general revenue law of 1879 contained no provision
for the taxation of such associations. So, section 8 of
the old act was a proper subject for legislative action, and
was germane to the general subject of the organization
and regulation of building and loan associations. It was
held in People v. Mahaney, 13 Mich. 481, that the title
of “An act to establish a police government for the city of
Detroit,” was not objectionable for its generality, and that
the matters properly connected with the establishment



VoL, 78] JANUARY TERM, 1907. 475

Nebraska Central Building & Loan Ass’n v. Board of Equalization,

and efficiency of such a government, including taxation for
its support, and courts for the examination and trial of
offenders, might constitutionally be included in the bill
under its general title. It was there said: “The police
government of a city could not be organized without a
distinct act for each specific duty to be devolved upon
it, and these could not be passed until a multitude of
other statutes had taken the same duties from other offi-
cers before performing them. And these several statutes,
fragmentary as they must necessarily be, would often fail
of the intended effect, from the inherent difficulty of ex-
pressing the legislative will when restricted to such
narrow bounds.” In People v. McCaellum, 1 Neb. 182,
the court expressed itself as follows: “It is not required
that the title should contain an abstract of the bill, nor
set out the particulars of the amendment. Whether this
requirement of the constitution is designed as a rule for
the government of the legislature, an observance of
which is enjoined by a sense of duty and the official oath
of each member, and not subject to any supervisory
power of the courts, * * * it is unnecessary to stop
to inquire. The constitution not having fixed the degree
of particularity, with which a title is to express the sub-
ject, it is enough that the legislature, with this provi-
sion before them, have selected their own title, and al- .
though we might not agree upon it as the most suitable
or comprehensive, the act for that reason is not to be de-
clared void.” In State v. Bemis, 45 Neb. 724, the con-
stitutional provision here interposed was discussed, and
it was there said: “The test is not whether the title chosen
is the most appropriate, but whether it fairly indicates
the scope and purpose of the act. * * * Authority to
remove unfaithful officers is a proper if not a necessary
incident of municipal government, and the provision
therefor is obviously within the title of the act, ‘defining,
regulating and prescribing the duties and powers and gov-
ernment of cities of the metropolitan class.’”” To the same
effect are Whiting & Whiting v. City of Mount Pleasant,
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11 Ia. 482, and State v. County Judge of Davis Countsy,
2 Ta. 280. As before stated, section 18 merely provides
how the funds of the association shall be regar ded, and by
whom its shares shall be listed and returned for the pur-
pose of taxation; while it leaves the manner of such
taxation to be further provided for by other laws upon
that subject. So we are of opinion, in view of the fact
that when this section was first enacted the general reve-
nue law contained no provision for the taxation of build-
ing and loan associations, that subject was rightfully
made a part of the act ereating and governing them.

It is further contended that the section in question is
class legislation, and is void for that reason. It has often
been held that a law which applies to a particular class of
persons or corporations, and operates generally and uni-
formly throughout the state, is not within the prohibition
of section 15, art. IIT of the constitution. The act in
question applies to all building and loan associations as
a class, and operates generally and uniformly as to such
- associations. Such laws have uniformly been upheld by
the courts. State v. Berka, 20 Neb. 375; State v. Graham,
16 Neb. 74; Van Horn v. State, 46 Neb. 62. It is said,
however, that the legislature may not, arbitrarily and
without reason, create a class to be affected by legisla-
tion, where the result would be an infringement upon the
constitutional prohibition. This raises the question:
Are corporations, known as building and loan associa-
tions, arbitrarily and without reason, placed in a class by
themselves for the purpose of taxation by the act in
question? To answer this question it is proper to point
out some of the distinctive features of such associations.
It appears that they may commence business upon the
approval of their articles of incorporation, constitution
and by-laws, without any capital. This privilege is not
accorded to any other class of corporations. They are
not required to have any fixed capital stock. Their stock-
holders may withdraw from the association after 90
days on 30 days’ notice. In fact, such associations have no
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capital stock, in the proper sense of the word. There is
no uniformity in the face value of the shares of such an
association. Members pay on their shares by monthly
instalments, so that every share may represent a ditferent
actual value. The face value of shaves issued by such an
association will amount to many times the mouncy paid
to the association thereon. The foregoing illustration
would seem to give such associations a distinctive charac-
ter, and not only warrant, but require, them to be placed
in a class by themselves for the purpose of listing their
property for taxation. 8o, it seems clear that this con-
tention cannot be sustained.

It is also contended that the section in question is void,
because it amended the revenue law of 1879. As before
stated, that law contained no provision for taxing build-
ing and loan associations, for the most excellent reason
that no such association cxisted in this state at the time
it was enacted. So the legislature, when it provided for
the organization and government of building and loan
associations, deemed it necessary to provide the manner
of listing their property for taxation.

Lastly, it is contended that the revenue law of 1903 re-
pealed section 13 of the law felating to building and loan
associations, and that such associations should be assessed
according to the provisions of section 56 of said revenue
law (laws 1903, ch. 73). An examination of that section
will show that building and loan associations are not spe-
cifically mentioned therein, and, indeed, it requires a great
stretch of iinagination to hold that they are included even
by implication within its provisions. On the other hand,
the record in this case discloses that, when the present
revenue act was before the legislature for passage, section
56 originally contained the words “building. and loan”;
and, when the bill was under consideration in the commit-
tee of the whole, it was considercd that the provisions of
that section should not be applied to such associations.
And, in view of the fact that section 13, ch. 17, laws 1899,
contained a specific method for assessing the shares of
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such associations, the words “building and loan” were
stricken from the act, and, thus, the legislature evinced
its approval of the method of assessment provided for as
. aforesaid, and its determination not to include such as-
sociations within the terms of the act then under consid-
eration. Indeed, the section in question has been in
force since 1891, a period of more than 15 years, and all
departments of the state have acquiesced in its provisions.
Such contemporaneous construction is entitled to great
weight in the determination of this question. If this
manner of assessment is unfair and lacks exact uniform-
ity, as claimed by appellant, that is a matter to be ad-
dressed to the consideration of the legislature, and cannot
be corrected by the courts.

Appellant further attempts to justify the assessment
on the ground that the association failed to furnish the
assessor a list of all of its members, their places of resi-
dence, and the number and value of the shares owned by
each of them. The law does not seem to specifically re-
quire such information, and, even if it did, a failure to do
so would hardly justify an assessment like the omne in
question herein. Indeed, we cannot understand how it
can be upheld on any ground.

For the foregoing reasons, the judgment of the district

court is hereby _
AFFIRMED,

The following opinion on motion for rehearing was
filed May 10, 1907. Rehearing denied:

SEDGWICK, C. J.

In the brief upon the motion for rehearing it is con-
tended that the decision in this case will permit share-
holders in building and loan associations to offset general
indebtedness against the net values of their shares. This
is not the intention of the opinion. The point decided is
- that building and loan associations are not to be assessed
upon their mortgages, but that the assessment is to be
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made upon the shares and against the owners thereof.
We are satisfied that the holding upon this point is cor-
rect. It 1s true that section 13, ch. 17, laws 1899, which
is referred to in the opinion, provides that the shares in
such associations ‘“shall, for the purpose of taxation, be
considered and held as credits.” But the revenue law of
1903 classifies credits for the purpose of taxation, and
provides that credits that represent moneys in bank,
loans, or moneys invested, are to be assessed without off-
set of indebtedness. If money paid upon stock in build-
ing and loan associations is to be considered as money
invested, it would fall within the class of credits that are
not subject to offset of general indebtedness. The net
value of such shares of stock can be easily ascertained
from the books of the association, and there is no reason
for concluding that shareholders would necessarily evade
taxation upon the values of their shares.

We think our former decision is right, and the motion
for rehearing is

OVERRULED.

JANE P. CAMPBELL, APPELLEE, V. MISSOURI PACIFIC RAIL-
WAY COMPANY, APPELLANT, '

Frep MaArcH 7, 1907. No. 14,531.

Carriers: LoSs OF BAGGAGE: NEGLIGENCE: PRESUMPTIONS. The Missouri
Pacific Railway Company had been in the habit for some years
of stopping all of its passenger trains to discharge passengers
and their baggage at the station of the Union Pacific Railway
Company in South Omahé,, over a part of whose lines it operated
its trains, and it had been the custom of the agent of the Union
Pacific Railway Company to remove and care for the baggage
coming from all Missouri Pacific passenger trains the same
ag for that coming from Union Pacific trains, except that all
checks on baggage coming from the Missouri Pacific trains were
taken off before the baggage was removed from the train. A
portion of the baggage of a passenger reaching South Omaha
on the Missouri Pacific train in the evening was placed in the
baggage room at the Union Pacific station by the agent, accord-
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ing to the usual practice. When it was called for in the morn-
iLg it could not be found. Held, First, that the agent of the
Union Pacific Railway Company was the agent of the Missouri
Pacific Railway Company in the receipt and care of such bag-
gage; second, that the liability of the Missouri Pacific Railway
Company was that of warehouseman; and, third, that, since no
explanation was given of the loss of the baggage, the presump-
tion arises that the bailee was guilty of negligence.

APPEAL from the district court for Douglas county:
HoWwARD. KENNEDY, JUDGE. Affirmed.

John F. Stout, J. W. Orr and B. P. Waggoner, for ap-
pellant,

A. C. Pancoast, contra.

LEeTTON, J.

The defendant operates a line of railroad from Kansas
City, Missouri, to Omaha, Nebraska. For a short distance
before entering the city of Omaha it uses the tracks of the
Union Pacific Railway Company, this portion of the line
passing through South Omaha, and for several years
prior to September, 1903, the defendant had been in the
custom of using the passenger station of the Union Pa-
cific Railway Company in South Omaha as a stopping
place to reccive and discharge passengers and their per-
sonal baggage. The plaintiff, at that time, desiring to
travel to South Omaha from XKansas City, Missouri,
went to the station of the defendant at that point and
asked for a ticket to South Omaha., She was given a
ticket to Omaha, but nothing was said with reference to
the ticket being to that point. She then went to the bag-
gage room and asked to have her baggage, consisting of
a trunk and a valise, described by her as a “large tele-
scope,” checked to South Omaha. She was there told by
the baggageman that he could not check her baggage to
South Omaha, but would check it to Omaha, and that
she could give her checks to the conductor upon the train,
who would have it put off for her at South Omaha, She
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followed these directions, and gave her checks to the con-
ductor. 'When she alighted from the train at South
Omaha she was met by her husband. Her baggage was
taken off the train and placed upon a truck,-where she saw
it when she alighted and pointed it out to her husband,
who asked the baggageman if he thought he could get an
expressman to deliver the baggage that night, and was told
there was none about the station; that they could get one
up town, but would have to pay extra at that time of
night. They pointed out to the baggageman the trunk
and telescope, and called his attention to the fact that the
name was on the end of the tefescope. Mr. Campbell then
said that they would get it Sunday morning, or send for
it Sunday morning. The baggageman then said: “I will
put it in the baggage room.” Campbell said: “All right.”
The baggage was then placed in the baggage room. The
next morning when it was sent for by Mrs. Campbell,
the trunk was delivered, but the valise could not be found.
1t is for the value of this valise and its contents that this
action is brought.

The defense to the action is in substance that, by the
delivery of the checks to the conductor and the taking of
the baggage from the train, it was delivered to the plain-
tiff, and that whatever was done with respect to it by the
agent or baggageman at the South Omaha station was
done at the request and for the benefit of the plaintiff,
and without the knowledge, consent or privity of the Mis-
souri Pacific Railway Company; that the station and
baggage room at South Omaha are the property of the
Union Pacific Railway Company and not of the defend-
ant; and that that company is not the agent of the de-
fendant. The plaintiff, in reply to this defense, alleges
in substance a custom on the part of the conductor on
the train and of the agent of the Union Pacific Railway
Company at.South Omaha to discharge baggage from the
defendant’s trains, and to care for, handle and take com-
plete control of the same as the agents of the defendant.

34 '
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It was shown by the testimony of Cook, the night agent
of the Union Pacific Railway Company at South Omaha,
that all passenger trains of the Missouri Pacific Railway
Company stop at the Union Pacific station in South
Omaha; that the baggageman at the station is generally
in the habit of standing in the baggage room door, and
“the baggageman in the train as it goes by puts up his
fingers, indicating two or three or four picces of baggage
to be taken off,” and the station baggageman then gets
the truck and takes it up to the train for the bagpage.
Cook testifies that he took this baggage off the train; that
there was more than one truck load at this time; that he
always took a truck to get the baggage from the Missouri
Pacific trains, the same as he did all other trains; that it
was part of his duties to go out with the truck and get
the baggage and wheel it back to the baggage room, unless
the passenger that owned it came and took it away at -
once. He testified as follows: “Q. If they did not, about
how long do you keep it when it comes in on the Mis-
souri Pacific Railway? That is, how many hours would
you keep it in storage there in the baggage room? A.
Well, sir; the first 24 hours, except when the baggage
comes in on Sunday, it is free. The first 24 hours after
that it is 25 cents, and 10 cents for every 24 hours or
fraction up to 30 days. Then it is sent to the general bag-
gage master of the road.” It appears, further, from this
witness’ testimony that this baggage was treated in the
- same manner as all other baggage coming in from the
Missouri Pacific road under similar circumstances.

The court instructed the jury as follows: “You are
instructed that under the evidence in this case the lia-
bility of the defendant, if any, is that of warehouseman
only, and to entitle plaintiff to recover you must find by
a preponderance of the evidence, first, that the baggage
sued for was not delivered to plaintiff nor to anyone
authorized by her to receive it; second, that the general
and usual course of dealing on the part of the defendant
company in the handling of baggage at the station of the
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Union Pacific Railway Coipany, used by defendant a:
South Omaha, was such as to make the baggagemen and
employees employed at said station the agents of the de-
fendant company in retaining possession of plaintiff’s
baggage, if you find defendant did retain possession there-
of, and in placing the same in the baggage room of said
station; and, third, that the loss of said baggage was caused
by the want of ordinary care on the part of such agent or
agents of the defendant company.” We think this in-
struction fairly submits the question at issue to the jury .
and is fully as favorable to the defendant as the circum-
stances warrant. Mote v. Chicago & N. W. R. Co., 27
Ia. 22; Chicago, R. I. & P. R. Co. v. Fairclough, 52 Tl1.
106. The evidence fully supports the verdict as to the
nondelivery of the baggage and the custom of the defend-
ant with reference to the handling of baggage at the
station used by it at South Omaha. As to the third point
in the instruction, when the plaintiff proved the receipt
of the property by the defendant as warchouseman, her
demand for it, and the neglect and refusal of the defend-
ant to deliver the same, the presumption arises, in the
absence of any explanation whatever, that the defendant
was guilty of negligence, and the burden was upon the de-
fendant to exonerate. itself by showing that the goods were
lost without the lack of ordinary care on its part. 3
Thompson, Commentaries, Law of Negligence, sec. 3453.
It is neither pleaded nor proved that ordinary care was
exercised in the preservation of the property, or that it
was lost or taken from the defendant’s possession with-
out negligence on its part. In this respect the case is
similar to Sulpho-Saline Bath Co. v. Allen, 66 Neb. 295.
Mrs. Campbell had a right to rely upon the usual prac-
tice and custom as to the receipt and care of baggage
at South Omaha coming from defendant’s trains, and
upon the appearance of authority which, either tacitly .or
by the-acts of its agents upon the train, it had conferred
upon the station agent to act for it in that behalf. When
the agent offered to place the baggage in the baggage room
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until the next morning, and the plaintiff accepted the
offer, he was acting in behalf of the defendant, and its
liability as warehouseman became fixed. Farmers &
Mechanics Bank v. Champlain T. Co., 23 Vt. 186; Oui-
mit v. Henshaw, 35 Vt. 605, TIn the latter case it is said:
“A passenger, arriving with baggage by cars at a railroad
station, is justified in regarding the man who handles
and takes charge of the baggage on the arrival of the
train, as the agent of the railroad company which has
brought the passenger there.” See, further, Jordaen v.
IPall River R. Co., 59 Mass. 69; Perkins v. Wright, 37 Ind.
27.

The verdict of the jury seems to be fully supported by
the evidence, and the judgment of the district court is
therefore

AFFIRMED.

CUARLES R, WHEELER ET AL., APVELLEES, V. W, D. MOORE
ET AL., APPELLANTS.

FiLep MArRcH 7, 1907. No. 14,700.

Parol Evidence. In the absence of ambiguity, and of fraud, accident
or mistake, parol evidence is not admissible to assist in the
interpretation of a written contract. _

APPEAL from the district court for Nuckolls county:
LEsLIE G. HURD, JUDGE. Affirmed.

R. D. Sutherland and .S. W. Christy, for appellants.
H. H. Mauck and G. W. Stubbs, contra.

Amss, C.

Plaintiffs were owners of a building constructed and
used for hotel purposes in the village of Nelson in this
state. Nearby and upon the same grounds was a well, '
from which water was pumped by a windmill into a
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reservoir and distributed through a system of mains and
pipes through the building. In January, 1903, plaintiffs
demised the premises, “including the use of the heating
plant and water system and plumbing, as all now con-
nected up,” for a term of years at an annual rental pay-
able in monthly instalments. The lease contained no
covenant or warranty that the premises or appurte-
nances were or would be sufficient or adapted to the uses
intended, nor any covenant respecting repairs or main-
tenance, except the following: “And it is further coven-
anted and agreed between the parties aforesaid that the
heating of the premises, and the supplying of water, is to
be operated and maintained by the party of the second part
at their expense; that party of the first part will keep up
all outside repairs of building, roof, etc., but that party of
the second part are to make all inside alterations, re-
pairs, etc. including heating and plumbing subject to ap-
proval of the party of the first part. And party of the
first part is hereby given the privilege to make connections
to, and to extend, heating, water and sewer systems, not
materially affecting their use for hotel purposes as above
" provided.” For some reason not clearly set forth in the
briefs or arguments of counsel, but, as we infer, from
lack of capacity of the well, the water furnished by the
well proved inadequate to the needs of the lessees in their
business of hotel keepers carried on in the building, and
they were compelled at great expense to themselvs to
supply the deficiency from other sources. By mutual con-
sent and agreement the lessors made an ineffectual at-
tempt to remedy the evil by sinking another well elsewhere
and connecting it with the existing system of pipes, which
was for that purpose disconnected from the old well, but
there was no covenant or stipulation in the lease by which
they were bound so to do, nor is it complained that the
attempt inflicted in any way any injury upon the lessees.
This is an action to collect certain overdue instalments of
rent and also for certain moneys expended by the lessors
for repairs which the lessees had covenanted by the lease
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to make at their own expense. The defendants pleaded
by way of set-off or counterclaim that the water supply
had proved wholly insufficient, and they had been obliged
to supplement it at great expense, and that by reason of
the deficiency, beyond what they had been able to make
good, they had been deprived of the use of bath and lava-
tory rooms to their damage in a large sum. The court dis-
allowed the defense and directed a verdict for the
plaintiffs, from a judgment upon which the defendants
appealed.

We quite agree with the trial court that there is no
ambiguity in the above quoted clause of the lease, justify-
ing its explanation by oral testimony; nor do counsel for
appellants, if we understand them correctly, contend that,
strictly speaking, there is such an ambiguity, but they
seem to say that at the time they accepted the lease they
understood and believed, as they supposed did also the
plaintiffs, that the well and its connections would fur-
nish a sufficiency of water for the needs of their business
in the building, and that therefore the words in the lease,
“g water system as now connected up,” should be in-
terpreted in the sense in which both parties, as they allege,
understood it, to wit, as meaning “a water system of
sufficient capacity connected up as now,” and that whether
the parties did so understand the matter or were justified
in so understanding, is a question of fact which should
have been left to the jury. Counsel have, however, cited
to us no authority, and we know of none, for adopting
such a means or method of construction in a case in
which there is no apparent ambiguity in the language of
the contract, nor any doubt raised by parol as to the
subject matter to which an application of such language
was intended by the parties to be made. It is not a
- case in which it is shown that there is more than one sub-
ject of which the language used is adequately deserip-
tive, so as to call for parol evidence of identification, nor
is there any accusation of fraud or misrepresentation.
The mere fact, if it is a fact, that either or both parties fell

































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































