
Gadsden v. Johnson.  

JAMES GADSDEN, APPELLEE, V. J. S. JOHNSON ET AL., APPEL

LANTS.  

FILED Jumy 1, 1902. No. 11,888.  

Commissioner's opinion, Department No. 3.  

1. Release of Nortgage. A formal release of a mortgage executed 

by the mortgagee extinguishes the lien of the mortgage, 

whether the same is fully paid or not. If the release is made 

through inadvertence or mistake, the lien of the mortgage may 

be reinstated by proper proceedings taken therefor.  

2. Evidence. Evidence examined, and held to support the decree of 

the district court.  

APPEAL from the district court for Colfax County.  
Heard below before HOLLENBECK, J. Affirmed.  

Charles J. Phelps and Rich & Clapp, for appellants.  

Frank Dolezal and George H. Thomas, contra.  

DUFFIE, C.  

The plaintiff and appellee brought this action to quiet 
his title to the south 8S feet of lot 16 in block 80 in the city 
of Schuyler, he claiming title thereto by quitclaim deed 
made to him by Abraham Code and wife, of date November 

26, 1894. A history of the title to the lot, so far as neces

sary to be understood, is the following: Abraham Code 
and ond Innes were partners in the mercantile business 
in Schuyler for some time prior to April, 1892, and owned 
this property, the business being conducted in a store 
building located thereon. In April, 1892, they made an 

assignment for the benefit of their creditors, and in due 
course Andrew F. Ross was elected assignee of the estate, 
and the lot in question was conveyed to him by the sheriff 
of the county. Thereafter and on October 5, 1892, the as

signee, Ross, pursuant to an order of the district court of 

Colfax county, conveyed the lot to the defendant Johnson, 
the consideration, as claimed by the plaintiff, being fur-
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Gadsden v. Johnson.  

nished by Code, one of the partners, Johnson taking the 
title as trustee for him. Some time in May, 1893, Code 
bought from the creditors of Code & Innes the stock of 
goods and other assets of the insolvent partnership at 
sixty-five per cent. of the appraised value thereof; the 
money for that purpose being furnished partly by the 
Schuyler National Bank, of which Johnson, one of the 
defendants, was cashier, and partly by individual frietids 
of Code; the agreement under which the money was fur
nished being that a bill of sale of the stock and bills re
ceivable should be made to Johnson, in whose name the 
business should be conducted, and to whom all proceeds 
of the sales should be paid; he to use the same in repaying 
the borrowed money. At this time the defendant Sum
mers held two mortgages on the store lot,-one for $1,000, 
of date July 18, 1891, the other for $2,500, of date Sep
teiber 16, 1891. Summers was president of the Schuyler 
National Bank, and in relation to the $2,500 mortgage, 
above mentioned, it is claimed by appellee, and not dis
puted, that the copartnership of Code & Innes at the time 
of executing this mortgage, had an agreement with the 
bank by which it was to advance to them money as needed, 
not to exceed $2,500, and that the mortgage above men
tioned, and the note secured thereby, were made to Sum
mers, the president, as collateral security for the amount 
which might be so advanced. At the time of the assign
ment the sum of $2,460 had been advanced by the bank, 
and the $2,500 mortgage stood as security therefor. Some 
time after the lot had been conveyed to Johnson by the 
assignee, Code & Innes, their wives joining with them; 
each executed a quitclaim deed to Johnson of the lot in 
controversy. Johnson claims that these deeds were made 
for the purpose of vesting in him the full equitable. as well 
as the legal, title, and that the consideration therefor was 
the discharge of Code & Innes from liability for the pay
ment of the debts these mortgages were made to secure, 
while Code and the appellee claim that one Hughs was 
negotiating for a purchase of the lot, was dissatisfied with
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the title held by Johnson, and demanded that he secure 
quitelaims from Code & Innes, and that these deeds were 
made for the purpose of vesting in Johnson any interest 
they might have in the lot which did not pass to Johnson 
by the deed of their assignee, and that the sole purpose in 
making them was to satisfy a prospective purchaser, and 
allow Johnson to make a sale for the benefit of Code. The 
district court evidently took this view of the case, which 
we think is sufficiently supported by the evidence.  

On the 29th of March, 1893, and about the time that 
Hughs was negotiating for the lot, Summers filed a re
lease of the mortgage for $2,500, which was duly recorded, 
and on May 6, 1893, the officers of the bank procured the 
county clerk to erase from this mortgage the date and book 
and page of its former record, and to again record the 
same in Book V. at page 289, the first record thereof being 
made in Book V. at page 74. The appellants insist that 
the mortgage, or the dobt for which it stood as collateral, 
was never paid in full, and that the release was filed to 
allow Johnson to consummate a sale of the lot to Hughs 
divested of liens, and that when the trade with him fell 
through, the mortgage was refiled, in the belief that by 
this means it would still stand as security for what they 
still claimed remained unpaid upon the mortgage debt.  
In their cross-bill, filed for the purpose of securing a fore
closure of this mortgage, no claim is made that this re
lease was filed through inadvertence or mistake, nor is it 
asked that the same shall be reinstated as a lien against 
the mortgaged premises for any amount found due 
thereon, and in this state of the case, the district court 
was undoubtedly right in holding that it could not be re
garded as a lien on the premises, even though the conten
tion of the appellee that the mortgage had been fully paid, 
and the release executed because of such payment, was not 
plainly shown. The instrument was more than an ac
knowledgment of the payment of the mortgage debt. It 
expressly released the mortgage, the mortgagee's interest 
in the land. 'Gadsden, v. Latey, 42 Nebr., 128.  
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The defendants, in their cross-bill, also asked that the 
mortgage for $1,000 be foreclosed, and the plaintiff, in 
his answer to the cross-bill, alleged that the same had been 
paid and should be released. The court, by its decree, 
found that the rents and profits arising from the premises 
since the defendants had possession thereof belonged to the 
plaintiff, and that after crediting the saie on the mort
gage there remained due thereon the sum of $304.57, 
which was made a first lien on the lot. The defendants 
complain of this finding as against the evidence. A re
view of the evidence would accomplish no useful purpose, 
and would unduly extend this opinion. It will suffice to 
say that the sum of $1,000 withheld by Johnson upon the 
claim that Code had promised him a bonus in that amount 
for assisting to raise the money to purchase the assets of 
the insolvent copartnership fron the assignee, might, un
der the evidence, very prol.erly be applied on one or the 
other of these mortgages, and a further sum of from $2,000 
to $2,200, growing out of the sale of some Omaha prop
erty held by Johnson, as he claims, in his own right, but 
which Code asserts was held in trust for his benefit, might 
also, without violence to the testimony, be applied as a 
payment by Code to the bank.  

We are satisfied that the decree of the district court is 
right, and recommend that it be affirmed.  

AMNEs and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 

AFFIRMED.
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HENRY HERBAGE, APPELLEE, V. JOSIAH B. FERREE ET AL., 
APPELLANTS.  

FILED JULY 1, 1902. No. 12,016.  

Commissioner's opinion, Department No. 3.  

Dormant Judgment: LIEN: DECREE FOR SPECIFIc SALE OF REALTY.  
Section 482 of the Code of Civil Procedure, which provides when 
a judgment shall become dormant and cease to operate as a 
lien on the real estate of the judgment debtor, does not apply 
to a decree for the sale of specific real property.  

APPEAL from the district court for Douglas county.  
Heard below before WALTON, J. Affirmed.  

Edward W. Simeral, for appellants.  

Crane & Crane, contra.  

DUFFIE, C. 

The defendants have appealed from an order confirming 
a sale made under a decree of foreclosure. The principal 
objection made to the confirmation, and the only one urged 
in this court, is the following: "For the reason tha.t no 
execution or order of sale has been issued on said judg
ment or decree for more than five years last past." The 
appellants insist that a decree of foreclosure becomes dor
mant if no steps are taken to enforce it for five years after 
its rendition, and that in this respect it is like a judgment 
at law. We can not concur in this view. The supreme 
court of Ohio, in construing a statute similar to our own, 
has said: "Section 422 of the Code, which provides whei 
a judgment shall become dormant and cease to operate as 
a lien on the estate of the judgment debtor, does not apply 
to a decree for the sale of specific real property." Beau
mont v. Herrick, 24 Ohio St., 445. And again, in Moore 
v. Ogden, 35 Ohio St., 430, it was held that a decree fore
closing a mortgage was not a judgment within the mean
ing of section 422 of the Ohio Code, and that such decree
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did not become dormant by a failure to issue an order of 
sale within five years.  

Following these decisions, we recommend that the judg
iment of the district court be affirmed.  

AMES and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

DAVID G. KLEIN V. JOHN PEDERSON.  

FILED JULY 1, 1902. No. 12,041.  

Commissioner's opinion. Department No. 3.  

Fraud: PARTY IN PART DELICTO: ILLE 3AL ACT: BASTS For REcovERY: 
PUBLIC POLICY: RELIEF. A party in pari delicto can not make 

his illegal act a basis of recovery; but where the stronger mind 

takes possession of the weaker, or where through ignorance 

and without any intent to violate the law, one is led by fraud 
and misrepresentation to the performance of an act against 

public policy, the courts will not deny him relief against those 
whose fraud persuaded him to the act, and who seek to profit 
therefrom.  

ERROR from the district court for Lance-ter county.  
Tried below before FROST, J. Affirmed.  

Thomas J. Doyle, for plaintiff in error.  

Stephen B. Pound, contra.  

DUFFIE, C.  

This is an action at law to recover the sum of $40 paid 
by the defendant in error to the plaintiff in error to pre
vent a criminal prosecution. There was a trial to the 
court without a jury and finding and judgment for the 
plaintiff below, from which the defendant has taken.error 
to this court.  

The record discloses the following facts: Pederson, the
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defendant in error, is a farmer living some fifteen miles 

distant from the city-of Lincoln. He is a Dane and un

able to read or write the English language and wholly 

unacquainted with court proceedings. For three or four 

years previous to the transaction in question he had fur

nished one Yanow, a groceryman,' with butter, for which 

Yanow paid something above the market price on account 

of its good quality and because some of his customers de

sired to be furnished butter of this kind and quality.  

Klein, the plaintiff in error, is a butcher, whose place of 

business joins Yanow's grocery store, the two being con

nected by an archway. November IS, 1S99, Pederson and 

his wife brought some butter to Yanow's store, which was 

taken from the buggy by Harry Yanow, a brother of Henry 

Yanow, the proprietor of the store. The butter was taken 

to the back part of the store and weighed. Pederson did 

not enter the store at the time and he and his wife went 

to another part of the city for the purpose of trading with 

another merchant. During his absence Yanow bad tele

phoned for one Rohde, a health officer of the city, and 

made complaint that Pederson had sold him adulterated 

butter. On Pederson's return Yanow accused him of sell

ing adulterated butter and inforimed him that he was go

ing to have him arrested on that charge. Pederson denied 

the charge, and after some conversation, Yanow, Rohde 

and Pederson went to the police station, Pederson suppos

ing that he was under arrest. At the police station the 

matter was talked over, and the police judge told Peder

son that he could go home, and return some other day. No 

complaint was filed against him nor was he at any time 

placed under arrest. Yanow and Pederson left the police 

station, and returned to the store, and on the way Yanow 

told him that for $25 he would drop the matter and settle 

with the police. Pederson gave him the $25 about the 

time of reaching the store. Yanow then went in, placed 

some butter in a box, putting a paper over it, and said to 

Pederson: "There is the butter. Take it now and get into 

the buggy." Without seeing the butter Pederson took the



Klein v. Pederson.  

box and placed it in his buggy. About this time Rohde, 
the health officer, returned to. the store for the purpose 
evidently of securing a sample of the butter of which 
Yanow had made complaint. He went to the refrigerator 
where Yanow had first shown him the butter which he 
claimed Pederson had sold him, and found it empty. He 
then said to Yanow: "Where is the butter?" Yanow re
plied: "Never mind. It is all right. There is a five dollar 
bill in it for you." Rohde resented this offer and im
imediately went to Pederson's wagon, removed the cover 
from the box, and took out a sample of the butter. As 
soon as the cover was removed from the box Pederson and 
his wife, on seeing the butter, declared that it was not the 
butter that they had made and delivered to Yanow. The 
box of butter was then taken into the store and Yanow 
paid back the $25 which Pederson had paid him. This 
was not done, however, until Rohde manifested a disposi
tion to fully investigate the case. About this time Klein 
entered the store, and apparently took great interest in 
the matter. He declared that the sample of butter which 
Rohde had taken away must be got back. He asked Ped
erson to go with him to see Rohde about it. On their way 
to find Rohde, Klein felt in his pockets, said he had no 
money, and asked Pederson to give him $10 with which to 
work Rohde. Klein had a talk with Rohde but accom
plished nothing, and on their way back to the store he re
turned the $10 to Pederson. When they reached the store 
Klein said to Pederson: "Rohde knows what he is after.  
Fle knows there is $50 in this case for his pocket and you 
can not get out of it without you have to pay Rohde this 
$50. If you will leave the money with me I think I can work 
him a little cheaper, and I can save part of that money, 
and pay you back." Klein and Yanow then called Peder
son into the back room of Klein's shop and Yanow said to 
Pederson, "Just hand him out $50. I know you've. got 
it." Klein again told Pederson that he would try to work 
Rohde so as to get him out of it for less than $50; what 
he did not pay to Rohde he would give back to him, Ped-

454 NEBRASKA r3EPORTS. '[VOL. 65



VOL. 65] JANUARY TERM, 1902. 455 

Klein v. Pederson.  

erson. Pederson had only $40, and this lie gave to Klein.  
Klein admits that he received the $40 from Pederson, but 
his defense is that it was paid him for services to be per
formed in preventing a criminal prosecution, and that, 
the money being paid for. an illegal purpose, it can not 
be recovered back.  

The law is well settled that one who has been a party 
to an illegal act will not be relieved from the legal effect 
of it. No court of law or equity wil; tend its assistance 
in any way towards carrying out an illegal contract.  
Therefore such contract can not be enforced by ont party 
against another either directly, by asking the court to 
carry it into effect, or indirectly, by claiming damages or 
compensation for a breach of it. Gould v. Kendall, 15 
Nebr., 549. That a party who is in part delicto can not 
make his illegal act the basis of a recovery, has been defi
nitely settled by this, and many other courts. But where 
a. strong mind takes advantage of a weaker, and by per
suasion and influence procures the illegal act, this rule 
ceases to be applicable. The wrong then rests chiefly, 
if not solely, on the person by whom it was contrived, and 
his confederate is regarded as the mere instrument for 
accomplishing an end not his own. If a party should be 
allowed immunity under such circumstances he would 
be permitted to take advantage of his own wrong, and 
reap a benefit from his own fraud. Davidson v. Garter, 
55 Ia., 117. In Hess v. Culver, 77 Mich., 598, it is said: 
"Where a man is defrauded, as often happens, by the mis
representation of some one who assumes knowledge, and 
where, under the circumstances, he is actually deceived, 
and not consciously wrong, the fact that the transaction 
is against public policy in law will not necessarily compel 
the victim to submit to the fraud of the actual villian.  
The only rigid rule forbidding relief is where parties are 
in equal guilt. While the law does not draw fine dis
tinctions in ascertaining equality of wrong, it recognizes 
the fact than one party to such an arrangement is not 
necessarily an equal party in guilt or consciously guilty at
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all, and will not deny relief to an injured party against the 
one who is really the deceiver and who commits fraud 
by means of his persuasive or other influence over his 

-victim." See, alsc Duval v. Vellmtan, 124 N. Y., 156; 
Hinsdill v. White, 34 Vt., 558.  

The evidence in the record is amply sufficient to sus
tain the finding of the trial court. It is doubtful if the 
butter shown to Rohde as that sold by Pederson was not 
butter made by some other party. The testimony is amply 
sufficient to support the theory that Yanow and Klein 
entered into a conspiracy to extort money from Pederson 
by making a false charge that he had sold adulterated 
butter. Under the circumstances, they should not be 
allowed to profit at his expense, nor should he, who was 
not consciously violating any law, be denied relief 
against those who took advantage of his ignorance.  

We recommend that the judgment of the district court 
be affirmed.  

AMEs and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment' of the district court is 

AFFIRMED.  

FREMONT BREWING COMPANY V. BRODER HANSEN.* 

FILED JULY 1, 1902. No. 11,946.  

Commissioner's opinion, Department No. 3.  

1. Servant: RISIC OF EMPLOYMENT: NOTICE OF LAW oF GRAVITATION.  
A servant assumes the ordinary risks and dangers of the em
ployment upon which he enters, so far as they are known to 
him, and so far as they would have been known to one of his 
age, experience and capacity by the use of ordinary care; and 
he is bound to take notice of the ordinary operation of familiar 
laws of gravitation, and he assumes the risks necessarily inci
dent thereto.  

* Rehearing allowed. Judgment below affirmed. See opinion on 
page 462.
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2. Evidence: DIRECTING VERDICT. When the evidence introduced by 
the plaintiff is insufficient to prove a cause of action, it is the 
duty of the court, upon the request of the defendant, to instruct 
a verdict in his behalf.  

ERROR from the district court for Dodge county. Tried 
below before HOLLENBECK, J. Reversed.  

Courtright d Siditer, for plaintiff in error.  

Frank Dolezal, contra.  

AMES, C.  

The defendant in error, who will hereafter be called the 
plaintiff, was employed by the defendant brewing com
pany in the capacity of a general workman in and about 
its establishment. He was strong, healthy, mature and 
intelligent, and capable of handling heavy weights, in 
the doing of which the duties of his employment to a con
siderable extent consisted. In one of the rooms of the 
brewery was an iron tank, of dimensions, when in posi
tion for use, of about ten feet in length by nine and a half 
feet in width, and six feet in height. It had been lifted 
up for repairs and was resting upon one of its sides or 
edges. Along the sides were three so-called flanges, ex
tending several inches from its body,-one at the bottom, 
one at the top and one midway between. The weight of 
the structure was between one and two thousand poufids, 
-probably about twelve to fifteen hundred pounds. The 
plaintiff, together with some fifteen or sixteen other em
ployees of the company, were called upon to tip the tank 
over from its side so that its bottom would rest upon the 
floor in position for use. This was done by the foreman 
and several of the men lifting upon the upper flange, then 
resting upon the floor, so as to throw the tank forward 
towards the west, while the remainder of the force ranged 
themselves on the three other sides and grasped the 
middle flanges, for the purpose of steadying the motion 
and breaking the fall of the structure. The plaintiff came 
into the room after the operation had been begun, and,
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in obedience to a direction by the foreman, took his place 
at what was then the upper, and after the task had been 
accomplished, the western side of the tank. After the 
tank had been moved so far over as to shift its line or 
centre of gravitation, its motion was, as was natural, 
considerably accelerated, and when it reached the floor 
it caught underneath it one of the plaintiff's feet; inflict
ing an injury, to recover damages for which this action 
was brought. The evidence adduced at the trial was that 
of the plaintiff alone. The jury found a general verdict 
for the plaintiff and in response to especial inquiries, 
found that he was not guilty of negligence, but that the 
defendant was guilty of negligence, through or by its 
foreman, which "consisted in his neglect to properly 
direct and superintend the men ordered by him to turn 
over the tank." We are unable to find in the record any 
sufficient evidence of such negligence. The only evidence 
touching this matter to which counsel have called our 
attention is the following testimony by one of the men, 
a boiler-maker by trade, who was engaged in the operation, 
and who was called and examined by counsel for the plain
tiff in part as follows: 

Q. Do you know what the proper and ordinary way of 
turning such a tank as this was would be? 

A. I guess I do, in my own way, while other men may 
have different ways.  

Q. You have worked at this kind of work you say for 
the past sixteen years,-this kind of work; that is, in the 
turning of large bodies of this kind, while you would be 
conducting the repair of the same? 

A. Yes, sir.  
Q. You may go on and state what would have been the 

proper and ordinary manner, method and way for the 
men handling such tanks, in such a position as this tank 
was in, to have turned it over? 

A. Well, in the position the tank was in, it would be 
just the way I would do it.  

Q. That is, you mean you would turn it over to the 
west?
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A. Yes, sir.  
Q. But in the manner of doing it, and as to the method 

of doing it, how as to that? 
A. Well, that would be a proper method; of course, it 

all would depend, and that all together, whether you 
desired to let it fall, or whether you intended holding it.  
It would be just as you wished in the turning of it.  

Q. Would you have that understood before you at
tempted to turn the tank? 

A. Yes, sir.  
Q. In that manner and in that regard would there 

be any orders given to the men previously? 
A. Yes, sir.  
Q. Orders to the men what to do? 
Objected to as immaterial, irrelevant and incompetent.  

Sustained.  
Q. Now, Mr. Sands, if plank had been put upon the 

floor to the west of the tank and where it was to have 

fallen, say plank of six inches in thickness, so as the tank 

would rest upon them,-such plank as that would that 

have been a fair device, to prevent the people from getting 

hurt under the tank in the process of turning? 
A. Well, perhaps that would have been all right, if 

a person wanted to lower it over in that way; but for my 
part I would not have anything there or anything under 

it for the simple reason that it would not hurt the tank 

to let it fall, because it was all iron.  

An attempt was also made to show that other ap

pliances, such as "block and tackle" should have been 

used; but as the foregoing testimony indicates, it 

utterly failed, although the 'witness says such means 

might have been used as would "let the tank down easily," 

-a fact which is manifest without evidence,-but it was 

proved that there were men enough, present and engaged, 

to have taken the structure up and carried it away. From 

the foregoing it is plain, beyond dispute, that the em

ployment of appliances would not have been in accord

ance with usage in such cases, and was not required by
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ordinary prudence, and that the manner in which the tank 
was pushed forward and allowed to fall to the floor was 
such as was customary and proper under such circum
stances. In what respect the management was at fault 
in failing to give previous directions for an ordinary, 
usual and prudent way of doing an act in an instance in 
which, by the plaintiff's own showing, the act was in fact 
done in that manner, we are unable to understand. The 
plaintiff, being a strong, healthy and intelligent man of 
mature years, and accustomed to the handling of heavy 
bodies, must have known that as the upper side of the 
tank should approach the floor, its motion would tend to 
become accelerated, and the ability of the men to restrain 
or control it would be diminished. In other words, he 
knew as well as any other person present the danger to 
be apprehended from a falling body of great weight, and 
the risk therefrom to those engaged in the operation. This 
risk he deliberately incurred as incident to his employ
ment. The jury found, no doubt correctly, that he was not 
guilty of negligence, but they seem to have thought that 
without negligence the injury would not have been in
flicted, and thereupon convicted the defendant of having 
been guilty thereof. Accidents of the most grievous char
acter are continually happening without assignable fault 
or negligence by any body, and this case, so far as the 
record discloses, was an instance of that kind. Authori
ties are numerous and familiar to every lawyer that, to 
quote from Motey v. Pickle Marble & Granite Company, 
74 Fed. Rep., 155, "A servant assumes the ordinary risks 
and dangers of the employment upon which he enters, so 
far as they are known to him and so far as they would 
have been known to one of his age, experience and capacity 
by the use of ordinary care"; and from Walsh v. St. Paul 
& D. R. Co., 8 N. W. Rep. [Minn.], 145, "In perform
ing the duties of his place, a servant is bound to take 
notice of the ordinary operation of familiar laws of grav
itation, and to govern himself accordingly. If he fails to 
do so, the risk is his own. If the instrumentalities fur-
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nished by the master for the performance of the servant's 
duties are defective, and the servant is aware of this, 
though not aware of the degree of defectiveness, he is 
bound to use his eyes to see that which is open and ap
parent to any person using his eyes, and, if be fails to do 
so, he can not charge the consequences upon his master." 
See, also, Sullivan v. Nicholson File Co., 45 Atl. Rep.  
[R. I.], 549; Norfolk Beet-Sugar Co. v. Hight, 56 Nebr., 
162. 

It may be assumed that there was no other evidence in 
support of alleged negligence than that mentioned in the 

special finding of the jury, and none other has been 
brought to our attention by counsel, or, so far as we can 

ascertain, is disclosed by the record. Some complaint was 
made in the argument that the foreman assisted the men 
in lifting the tank from its position, and the assertion is 
made that perhaps more force was used than was requisite, 
and that by this means the structure was thrown fore
ward with unnecessary violence, but the evidence, if any, 
to this effect, was so slight that the jury did not regard it 
as sufficient proof of negligence, and in this regard we 
agree with them.  

The conclusion from the foregoing is that the evidence 
is insufficient to sustain the verdict, and that the defend
ant was entitled to the peremptory instruction, which it 
asked, for a verdict in its favor. It is therefore recom
mended that the judgment of the district court be re
versed and a new trial granted.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted.

REVERSED AND REMANDED.
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The following opinion was filed on rehearing January 
8, 1903: 

Commissioner's opinion, Department No. 3.  

Evidence: FINDINo. Evidence examined, and found to support the 
finding of the jury.  

DUFFIE, C.  

The former opinion in this case will be found on page 
456. An examination of the authorities cited by the de
fendant in error in his brief in support of a motion for a 
rehearing, induced a doubt of the correctness of our first 
opinion in the case, and a rearoument has convinced us 
that the question of the negligence of the brewing com
pany, acting through its foreman, was one for the jury, 
and that its finding ought not to be disturbed. The facts 
are quite fully set out in the former opinion, and need not 
be repeated here. Hansen was employed ds an ordinary 
hand about the brewery. He was not employed to repair 
the tanks -in use, or to handle them while repairs were 
being made, but to assist in operating them when in use.  
It was not in the course of his regular employment to turn, 
or assist in turning, such tanks while being repaired, but 
this was a special work or duty imposed on him by his 
employer. The boiler-maker in charge of the repairs was 
not a regular employee of the brewing company, but a 
mechanic called in for that special purpose. He had two 
helpers of his own, and when ready to have the tank 
turned, not being able to do it with his own force, he asked 
either Muller, the foreman, or Benson, the engineer of the 
brewing company, to have it done. Muller, the foreman, or
dered Hansen to assist in the work, and Hansen was the last 
man to get to the tank; and when he arrived there was no 
unoccupied place at the end of the tank from which the lift
ing was to be done, and Muller ordered him to go around 
to the side and assist in letting it down. Sands, the boiler
maker, testified as follows: "Some one said 'Yo, heave,' 
and in a short time the tank was in the air and then after 
the point of gravity was gone over, I ran to the other side
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with my men and possibly five or six others,-there were 
four or five on each end-I don't know how many there was 
there; it seems to me like there were some on the west. I 
don't think the tank was under control after it left the 

enptre of gravity. I think the tank fell all the way after 

it left the centre of gravity." The work of turning the 

tank had commenced when Hansen entered the room. He 

was ordered to take hold and assist in easing it down.  

There was no time for him to observe and calculate the 

danger. He had a right, under the circumstances, to pre

sume that the foreman who had charge of the work had 

instructed the men under his charge to handle the tank 

in such a manner that it should not fall after reaching the 

point of gravity, and thus injure Hansen in the manner 

that it did. It is in evidence that there were men enough 
about the tank "to pick it up and carry it away," and this 

demonstrates beyond any question of doubt that the injury 
to the plaintiff was occasioned by the mismanagement 
and negligence of someone. The jury has placed the 

blame on the foreman, finding specially that none of Han

sen's fellow servants were negligent, and that the foreman 
neglected "to properly direct and superintend the men 
ordered by him to turn over the tank." Again, the evi

dence discloses that it would have been proper to let the 
tank fall without attempting to ease it down, it being 
made of iron and not liable to injury. Under these cir

cumstances we do not think that it can be said that there 
was no question of mismanagement and negligence to sub
mit to the jury, or that there was no evidence to support 
its finding. When it is disclosed that the foreman had 

men enough to handle the tank safely if properly directed 

about the work, and in addition to this that there was no 

necessity of putting any of the workmen in danger by at

tempting to ease the tank down after it passed the point 

of gravity, we think it has been demonstrated, in the ab
sence of explanation, that the party in charge of the work 

and having direction of the men was negligent in the con
duct of the business.
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We recommend that the judgment of the district court 
be affirmed.  

ALBERT, C., concurs.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

CITY OF GENEVA V. MARY E. BURNETT.  

FILED JULY 1, 1902. No. 11,974.  

Commissioner's opinion, Department No. 3.  

1. Personal Injury: PETITION: NEGLIGENCE: OMISSION OF THE WORD 
"NEGLIGENCE": ALLEGATION OF FACTS. A petition in an action 
for personal injuries that states facts and circumstances from 
which the inference of negligence by the defendant is inevitable, 
is not defective for omitting the use of the word "negligence," 
or its derivatives.  

2. Evidence: X-RAY PICTURES. Under the proper precautions and 
with necessary explanations, what are known as "X-ray pic
tures" are admissible in evidence for the purpose of showing 
the condition of the internal tissues of the body.  

ERROR from the district court for Fillmore county.  
Tried below before STUBBS, J.. Affirmed.  

J. D. Hamilton and Charles H. Sloan, for plaintiff in 
error.  

Robert J. Sloan, contra.  

AMES, C.  

The defendant in error, plaintiff below, alleged in her 
petition that on /the 12th day of December, 1898, she suf
fered personal injury from a loose board forming part of 
the structure of one of the sidewalks in the city of Geneva, 
and "that said board was lying loose across the stringers 
in said sidewalk not being nailed to any of them. And 
that said board was loose and that said sidewalk was in
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bad condition and repair, was well known to the mavor 
and council of said city and to the officers whose duties 
it was to repair and oversee the same. And that for a long 
time previous to the 12th day of December, 1898, and ever 
since said date the authorities above mentioned allowed 
said sidewalk to be and remain in a dangerous condition." 
A general demurrer was interposed. to this petition, sup
ported by the argument that it does not sufficiently allege 
that the city authorities were negligent with respect to the 
matter complained of. The demurrer was properly over
ruled. If the circumstances were such as the petition 
narrates, the inference of negligence is inevitable. The 
use of the word "negligence" would not have made the 
charge any more specific or emphatic. Its omission from 
the pleading, therefore, did not render the document de
fective. The answer denied "that the said walk was un
safe and dangerous, or that it had any notice of such de
fect in the walk and that the defect, if any, which caused 
the injury was latent and unknown to it, although it had 
used diligence in the premises." This is an admission of 
the defect charged, coupled with a denial of notice and 
negligence. It is like a denial that a note is genuine, 
coupled with an allegation that, if genuine, it was ob
tained by fraud. A party can not deny and confess and 
avoid the same cause of action in the same pleading.  
Dinsmore v. Stimbert, 12 Nebr., 433. The answer also 
alleged that if the plaintiff had suffered any injury it was 
incurred by her own carelessness, without the fault or 
negligence of the defendant. The reply was a general 
denial. The evidence concerning all matters in issue was 
conflicting. The plaintiff recovered a verdict and judg
ment, which the defendant seeks to set aside by this pro
ceeding.  

The plaintiff testified that her foot and ankle, which 
were injured by the accident, were previously thereto in 
a sound and healthy condition, and that the injury had 
produced a permanent, or at least prolonged disability.  
Some medical men testified that one of the consequences 
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of the injury was, or might probably be, a calcareous de
posit in the tissues of the foot, and that they had examined 
the foot of the plaintiff, who was a young person, by means 
of an apparatus for making or taking what are called 
"X-ray pictures" of it, which disclosed the presence of 
such a deposit, and that, in their opinion, the deposit was 
the result of the injury. Plaintiff in error objects because 
some of the pictures so obtained were admitted in evi
dence. There was a very thorough and complete explana
tion of the time, manner and circumstances of the taking 
of the pictures, and of the condition of the foot which they 
were supposed to indicate; but it is insisted that they were 
secondary evidence, and so not admissible. From the 
testimony of the witnesses, we are convinced that no better 
evidence of the condition of the interior tissues of the foot 
could have been obtained, without a surgical operation, to 
which the plaintiff was not called upon to submit. We do 
not think that the ruling complained of was erroneous.  

Complaint is also made of the refusal by the court to 

give certain instructions requested by the plaintiff in 
error, but we think they are all of them substantially em
bodied in a series of instructions given by the court of its 
own motion, which fairly stated the law, and submitted 
the issues to the jury.  

The verdict and judgment are moderate in amount, and 
we recommend that they be affirmed.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For reasons stated in the foregoing opin
ion, it is ordered that the verdict and judgment of the 
district court be 

AFFIRMED.  

NOTE.-Evidence.-X-RaV Process.-Where a witness has qualified as 
a physician and surgeon, familiar with fractures and with the. X-ray 
process of determining the existence of a fracture, he is competent 
to testify as to his opinion as to an alleged fracture of plaintiffs 
leg, based upon an X-ray negative of the injured limb taken by 
himself. Miller v. Duonon, 24 Wash., 648.  

An X-ray photograph is admissible in evidence, when verified by
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proof that it is a true representation of an object which is the 
subject of inquiry. Miller v. Dunton, 24 Wash., 648.  

An X!ray photograph, showing the overlapping bones of one of 
the legs of plaintiff, broken by an injury for which suit is brought, 
taken by a physician and surgeon familiar with fractures and with 
the process of taking such photographs, who testifies that it ac
curately represents the condition of the leg, is admissible in evi
dence. Bruce v. Beall, 09 Tenn., 303, 307, 308.  

X-ray pictures may be admitted in evidence if properly taken. De 
Forge v. Nto York, N. H. & H. R. Co., 178 Mass., 59.  

In an action to recover for personal injuries consisting of a frac
ture of the bones of the plaintiff's left foot, the plaintiff put in 
evidence X-ray pictures of the plaintiff's feet printed from a glass 
plate on which the feet were designated in pencil as "left" and 
"right," respectively, on the assumption that the true left and right 
were reversed in the printed pictures. A witnesl for the plaintiff 
testified that there was an enlargement of the bone of the foot 
marked "left" in the picture which was the result of fracture, and 

on cross-examination said that, leaving the picture out, there was 
nothing to disclose -to the eye any fracture. The defendant then 
offered in -evidence the glass plate from which the picture intro
duced by the plaintiff had been printed and pictures printed from it 
by an X-ray expert, and offered to show that the X-ray process 

placed the right foot on the right side of the plate and the left foot 
on the left side of the plate, and that in printing it the object 
would be reversed and the true right and left would 'appear; and 
that the foot marked "left" in the plaintiff's pictures, which his 
witness had testified showed an enlargement of the bone, was really 

the right foot which was not injured. This evidence as well as the 
glass plate and pictures offered by the defendant were excluded.  

Held, That the plate and pictures and explanatory evidence should 
have been admitted. Held, also, that the fact, which appeared, that 
the glass plate had on it the letters L and R1 which had been placed 
there since the pictures put in evidence by the plaintiff had been 
printed, was no reason for excluding the plate, as these letters did 
not in any way obscure the portion of the left foot in controversy, 
and were no more objectionable than the words added in pencil to 

the plaintiff's pictures. Held, also, that the exclusion of the plate 
and pictures was not within the discretion of the presiding judge, 
there being no question of verification. De Force v. Neto York, N. H.  
& H. R. Co., 178 Mass., 59.  

A Connecticut court is said to have held against the X-ray photo
graph, Roentgen-rays or X-rays.  

Cathodal or Kathodal-rays, a newly-discovered (December, 1895) 

form of energy that is radiated from a highly exhausted discharge 
tube, actuated by an induction coil or other suitable apparatus. The 
rays are so called from their discoverer, William Conrad Roentgen 

(German physicist, born in Holland, 1845), who gave them the name 

"X-rays" because he was ignorant of their precise nature, the letter
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X being the usual algebraic symbol for an unknown quantity. The 
fact that these rays will penetrate an opaque substance is, perhaps, 
no more wonderful than that the radiations of heat from a furnace 
will penetrate the wall of a room. The X-ray is a most valuable 
diagnostic and evidential agent.  

Photographs showing interior surfaces, are competent to estab
lish personal identity. Ruloff v. State, 45 N. Y., 213; Luke v. Calhoun 
County, 52 Ala., 115, 118; Udderzook v. Commonwealth, 76 Pa. St., 340; 
Cowley v. People, 83 N. Y., 464, 476.  

Photographs showing exterior surfaces, are admissible to identify 
premises. Blair v. Pelham, 118 Mass., 420; Church v. City of Milwaukee, 
31 Wis., 512.  

In case of handwritin.-Upon the issue of the genuineness of a 
signature, magnified photographic copies of this signature, and of 
admitted genuine signatures of the same person, are admissible 
in evidence, accompanied by competent preliminary proof that the 
copies are accurate in all respects except as to size and coloring.  
Marcy v. Bartcs, 16 Gray [Mass.], 161. The opinion of a photographer 
with proper experience is also competent expert testimony. Marcy 
v. Barnes, supra.  

The opinion in Bruce v. Beall, supra, was handed down twenty-one 
months after Roentgen announced his discovery. In such a short 
time after the discovery of a German scientist could a Tennessee 
court judicially know its import! 

Roger Bacon refers to a recipe for making gunpowder (which he, 
probably, obtained from the Moors in Spain), in 1267. As to how 
long thereafter, in an age without printing presses and telegraphs, 
a court could have judicially known that gunpowder would explode, 
quwre.  

For an excellent account of the legal aspect of the X-ray process, 
see A System of Legal Medicine, article by Allan McLane Hamilton, 
Vol. II., pp. 630a-630g, and Bibliography at end of article.  

The recent discovery of the destructive action of X-rays upon the 
skin, has been advanced as an objection to their use in cases where 
an examination has been ordered; and such an examination has 
been performed under the impending penalty of a suit for personal 
injury in event of disastrous consequences. This was the case on 
the trial at nisi prius of Hutchinson v. Atlantic R. Co., though no such 
question was raised on review or could have been, as the verdict was 
for plaintiff. Hamilton (cited above), p. 630b; N. Y. Supp., vol. 53, 
p. 1076.-W. F. B.  

For extension of this note, see Carlson v. Benton, 66 Nebr.
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WESTERN TRAVELERS' ACCIDENT ASSOCIATION V. EDGAR H.  

HOLBROOK.* 

FILED JULY 1, 1902. No. 12,078.  

Con-missioner's opinion; Department No. 3.  

1. Personal Injury: PRESUMPTION OF ACCIDENT. When it has been 
sufficiently established by circumstantial evidence that a person 
has suffered injury by reason of falling from a dangerous 
height, it will be presumed, in the absence of evidence to the 
contrary, that the fallwas accidental.  

2. Evidence. Evidence examined, and found to uphold the finding 
and judgment of the district court.  

ERROR from the district court for Douglas county.  
Tried below before BAXTER, J. Affirmed.  

O'Neill d' Gilbert, for plaintiff in error.  

James H. McIntosh, contra.  

AMES, C.  

The plaintiff in error, hereafter called the defendant, is 
a mutual accident insurance company, incorporated un

der the laws of this state and having its principal place of 
business at Omaha. It had issued to the defendant in 

error, hereafter called the plaintiff, a policy of insurance, 
in which it undertook to indemnify him at the rate of $25 

per week, for not exceeding fifty-two weeks, during which 
he should be totally disabled by reason of bodily injuries 

received through external, violent and accidental means.  

On the 8th day of January, 1898, while the contract was in 

force, the plaintiff suffered an injury consisting of the 
breaking of both his legs, and totally disabling him until 

some time in February, 1899. The contract avoided the 

liability of the company unless notice of the accident was 

given to it within fifteen days after the occurrence. This 

notice was given. It was also provided that such liability 

*Rehearing allowed. Reaffirmed. See opinion on page 475.
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should be avoided unless the assured should "within thirty 
days after the said total disability ceases, furnish the 
executive board with affirmative proofs in writing, of the 
duration of the disability, and of the nature, cause and 
effect of the injury sustained, and such other proofs as 
may be required by the executive board." Shortly after 
the happening of the accident the company learned of the 
nature and extent of the plaintiff's injuries through an 
examination of them, at its request, by a physician. On 
the 26th of January, 1898,-less than three weeks after 
the happening of the accident,-the company sent to the 
plaintiff by mail certain printed forms, enclosed with a 
letter saying: "We hand you herewith blanks for final 
proofs which you will please return properly executed as 
soon as you have recovered." The blanks thus furnished 
were filled out in writing and signed by the plaintiff's at
tending physician, as was indicated to be required, and 
sent to the association in such time as to reach it on the 
20th day of January, 1899, some days before the disability 
ceased, and twelve days after the fifty-two weeks term of 
indemnity had expired. The nature of the final proofs 
required was not specified in the contract of insurance, 
and this physician's statement was a full compliance with 
all the demands in that respect which had been made upon 
the plaintiff at the time it was made, and was received by 
the defendant. Demands for further proofs were, how
ever, made by the company, which were complied with by 
the plaintiff, but on account of delays unavoidable, by the 
plaintiff, in the transmission of documents through the 
mails, did not reach the company until some time in Feb
ruary, more than thirty days from the expiration of the 
term of indemnity, but within thirty days from the date 
of the cessation of disability. The plaintiff, however, an
swered all correspondence promptly, and is in no respect 
responsible for delay. The foregoing facts are undisputed, 
and we think dispose of one of the defenses to this action.  
The plaintiff had no means of knowing what final proofs 
would be required of him until he was notified with respect
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thereto by the company. He was thus notified by the let

ter of January 26, 1898, and until further informed, had 

a right to rely upon that letter as stating the whole re

quirement of the company in that regard. The proof re

quired by that letter was sufficient, unless, having had an 

opportunity so to do, he had neglected to furnish addi

tionally demanded proofs within the specified time. There 

is not only no evidence of such neglect, but the evidence 

establishes the contrary beyond the possibility of reason

able controversy. This conclusion makes it unnecessary 

to decide whether the plaintiff had until thirty days after 

the cessation of his disability within which to furnish 

final proofs, according to the letter of his contract, or 

whether he was bound to furnish them within thirty days 

after the term of indemnity expired, as the defendant 

contends.  
A further question is as to whether the injury was acci

dental. The contract contained the following clause: 

"The association shall not be liable for disappearances, 
nor shall the association be liable for injuries occasioned 

wholly or partly, directly or indirectly, by any of the fol

lowving acts or causes, or occurring while so engaged or 

affected: Disease, bodily or mental infirmity, hernia, 
orchitis, fits, vertigo, sleepwalking, * * * intentional 

injuries inflicted by the insured, sane or insane, voluntary 

over-exertion, wrestling, racing, violation of law, fighting, 
duelling, war or riot." The manner of the happening of 

the injury, so far as disclosed by the evidence, was as 

follows: The plaintiff had been waiting for some time 

in a corridor on the fourth floor of the New York Life 

Building in New York city, for the purpose of meeting 

an appointment. Becoming tired, he sat down to rest 

upon a balustrade surrounding the open court in the in

terior of the building. Shortly afterwards he became con

scious of being upon the first floor, with both his legs 

broken, and surrounded by bystanders. He has no recol

lection of falling through the air, and has no knowledge 

of when or how he left his seat. No one testified to having
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seen him fall, or to having seen the injury inflicted upon 
him, or to any knowledge of the manner in which it 
happened to him. He offers as an explanation the hypoth
esis, which was adopted by the trial court, that he 
accidentally lost his balance upon an insecure seat, and 
fell through the open space between the fourth and first 
stories of the building. The defendant objects that there 
are several other hypotheses by which the known facts 
may equally well be accounted for. First, it is co'ntended 
that there is no evidence that the plaintiff fell at all. This 
is an inference from the situation in which he was found 
after the injury, and from the fact that he had been 
shortly previously sitting upon the balustrade, but it is 
possible that he reached the first floor by some other 
means than falling. But if it be conceded that he did 
fall, it is an inference only that the fall caused the injury 
complained of, which might even in that event have been 
otherwise occasioned. And finally, if the fall and con
sequent injury be both conceded, they do not conclusively 
establish that the former was accidental, within the mean
ing of the contract. It might have been occasioned by 
bodily disease, such as heart failure or vertigo, or from 
a sudden insane and suicidal impulse, from the conse
quences of which the company was by its contract ex
pressly exempted from liability. The defendant there
upon insists that as the fact of the fall, if established at 
all, is proved by circumstantial evidence only, an infer
ence that it was accidental can not be drawn therefrom, 
because of the rule that facts proved solely by circum
stantial evidence can not themselves be treated as circum
stances to prove ulterior facts. Hence it is contended that 
there is no competent evidence tending to prove that the 
infliction of the injury was accidental, within the mean
ing of the contract. Concerning the existence and 
validity of the rule mentioned there is no doubt. Green
leaf, Evidence [15th ed.], sees. 1-13; Manning v. John 
Hancock Mntual Life Ins. Co., 100 U. S.,693; United States 
v. Ross, 92 U. S., 281; Globe Accident Ins. Co. v. Gerisch,* 

*54 Am. Rep., 486.
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163 Ill., 625. The only question is as to its applicability to 
any particular case, and that some of the authorities 
carry it to as extreme a length as is contended for by the 
defendant can not be gainsaid. But it seems to us that 
so to do is to destroy the value of circumstantial evi
dence entirely. If after one has been found dead with 
a bullet hole in his heart, and it has been satisfactorily 
proved by circumstances that shortly before that 
time. another had discharged a gun towards him, it can 
not be inferred that the wound was the consequence of 
the shot, then the proof of homicide by circumstantial 
evidence is impossible. And so if, after I have been 
proved by circumstances to have suffered a fall capable 
of inflicting certain bodily injuries, for which no other 
account is given, it can not be inferred that the injuries 
are the result of the fall, it is useless to prove the latter.  
And if the same circumstances from which a fall may be 
inferred, lead to the presumption that the fall was acci
dental, why may not the latter inference, as well as the 
former, be indulged? In the former case the fact is es
tablished for no other purpose than to give an account 
for injuries which are its natural and probable conse
quences. If a man's skull has been crushed, I am proved 
by circumstances to have struck him. on the head with a 
bludgeon, for no other purpose than to justify the infer
ence that my blow caused the injury. And so, human 
nature and the instinct of self-preservation being what 
they are, the circumstances which prove that a man not 
suspected of physical or mental infirmity has fallen from 
a dangerous height, raise a presumption that is well nigh 
irresistible that the fall was accidental. In other words, 
so large a majority of men are free from such mental or 
physical disabilities as would cause their precipitation 
from dangerous heights, that unless their presence is 
shown, the nearly universal and well-known traits and 
instincts of healthy persons are part of -the attending 
circumstances by which the fall is proved, and the very 
circumstances that prove the fall, prove that it was acci-
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dental. To hold otherwise would be to indulge a pre
sumption against probability. We do not think that we 
are warranted by reason or authority in so doing. Thus 
in Hampson v. Taylor, 15 R. I., 83, 8 Atl. Rep., 331, 
which was an action for injuries suffered by a fall upon 
an icy sidewalk, evidence that the plaintiff was of in
temperate habits was held not to overcome the presump
tion that lie was sober at the time of the happening of 
the accident. In Continental Ins. Co. v. Delpcuch, 82 
Pa. St., 225, it was held that the finding of a dead body 
without marks of violence raised no presumption of 
suicide, and, as the circumstances of the finding indicated 
death by drowning, the presumption was indulged that the 
drowning was accidental. In Guardian Mutual 1 ife Ins.  
Co. v. Hogan, 80 Ill., 35, 41, "it clearly appeared," says the 
court, "that John Hogan [the insured] died from the 
effects of arsenic, either purposely or inadvertently taken 
by himself," and it was held that it was for the jury to 
say whether the death was suicidal or accidental. So in 
the case at bar it appears clearly, although from circum
stantial evidence, that the plaintiff was injured by fall
ing; and we think the circumstances warranted the court 
in going a step further than in the case just cited, and 
saying that no other presumption than accident was per
missible under the evidence, or, in other words, that in 
the absence of other evidence it would not be permissible 
to presume disease or suicide as the cause of the fall.  

The petition alleged that the fall was accidental, and 
it is insisted that the burden of proof was upon the plain
tiff to establish that cause, and no other. The correctness 
of this contention is undisputed, but we think the plain
tiff has met the requirement. All that was demanded of 
him was to establish a reasonable probability. He was 
not bound to conclusively negative every other hypothesis 
or conjecture which might be suggested without evidence 
in its support.  

A jury was waived, and the cause tried to the court, 
who found generally for the plaintiff, and rendered judg-

474 [VOL. 65



VoL. 65] JANUARY TERM, 1902. 475

Western Travelers' Accident Ass'n v. Holbrook.  

ment accordingly. The defendant prosecutes error. It 
is recommended that the finding and judgment be 
affirmed.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For reasons stated in the foregoing 

opinion, it is ordered that the finding and judgment of the 
district court be 

AFFIRMED.  

The following opinion on rehearing was filed on April 
22, 1903: 

Commissioner's opinion, Department No. 1.  

1. Suit on Accident Insurance Policy: FACTS: EVIDENCE: PRESUNf
TION. Plaintiff testified that he leaned against the balustrade 
surrounding the stairway on the fourth floor of a building, and 

that his next succeeding consciousness was a sense of intense 

pain, and a realization that a physician was applying stimulants 

to his nostrils at the landing beneath the balustrade, where he 

was found with both legs fractured. ie had no recollection 

of his flight through space. Evidence Aldd sufficient to warrant 
the inference of an accidental fall from the balustrade. Held, 
further, that the inference of an accidental fall is one inference 

to be drawn from the facts proved, which must prevail in the 

absence of a showing that the fall was the result of design or 
insane impulse.  

2. Accident Insurance. The beneficiary will not be held to a strict 

and literal compliance with the provisions of an accident insur
ance policy with reference to final proofs of the extent and 

duration of the ;njury, where a short delay in supplying such 
proofs has been occasioned by circumstances not attributable 

to his own ]aches or bad faith, and particularly where the in

surer could easily have enabled the claimant to obviate its 

objections to the sufliciency of the proof.  

3. Evidence. Evidence examined, and held sufficient to warrant the 

judgment and finding of the trial court.  

4. Stare Decisis. Former decision herein (Western Travelers Accident 

Ass'n v. Holbrook, 65 Nebr., 469) adhered to.  

KIRKPATRICK, C.  

This action was brought by Edgar Hodgson Holbrook, 
defendant in error, against the Western Travelers'. Acci-
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dent Association, plaintiff in error, in the district court 
for Douglas county. The case is here upon rehearing, the 
prior opinion being found on page 469, ante. We have re
examined the evidence, and will restate the facts, in con
nection with the discussion of the questions presented, 
so far as may be necessary.  

In the prior opinion, it is said: "When it has been suffi
ciently established by circumstantial evidence that a .per
son has suffered injury by reason of falling from a danger
ous height, it will be presumed, in the absence of evidence 
to the contrary, that the fall was accidental." The accident 
for which recovery is sought in this case, is alleged to have 
occurred January 8th, 1898. According to the testimony 
of defendant in error, at 10 o'clock in the forenoon of that 
day he had an appointment on the fourth floor of the 
building No. 346, Broadway, New York. While waiting, 
lie leaned against the balustrade surrounding the stair
way, and, as he says, "in some manner lost my balance 
and fell over the balustrade to the steps below, sustain
ing fractures of both legs." The balustrade was about 
three feet high. Defendant in error leaned against it with 
one leg resting against it and the other resting on the 
floor. He had never been afflicted with vertigo, fits or 
dizziness, or any similar affliction. le was not con
scious of any dizziness preceding the fall. He did not 
recollect his flight through the air, or any sensation 
presumably produced thereby. His first sensation after 
the remembrance of leaning against the balustrade was 
when a physician called to attend him applied stimulants 
to his nostrils. This was at the landing where he alleged 
he had fallen. There is no further testimony as to the 
manner in which the injury was sustained. There is like
wise no testimony tending to explain the injuries upon 
any other hypothesis than that given by defendant in 
error. As we understand contention of plaintiff in error, 
it is that defendant in error must prove that he suffered 
the injuries complained of by accidentally falling over the 
balustrade of the New York Life Building, and that the



Western Travelers' Accident Ass'n v. Holbrook.  

evidence is insufficient to establish this allegation. This 
contention is based upon the following analysis of the 
proof: (1.) The fall from the balustrade to the steps be
neath is proved by circumstantial evidence; hence, it is 
an inference. (2.) If plaintiff fell from the balustrade to 
the steps beneath, the fall was either accidental or it was 
not. There is no direct or positive proof that it was either.  
Therefore, to say that it was accidental is to base an in! 
ference of the accidental character of the fall in part upon 
the inference that there was a fall, thus contravening the 
rule that an inference or presumption can not be based 
upon an inference or presumption. Counsel say: "Should 
we grant that there are sufficient proved circumstances 
from which to infer that Holbrook fell over the balus, 
trade, he is faced by the legal impossibility, as shown 
above, of using this inference as a basis upon which to rest 
the ultimate fact necessary to be proved,-that the frac
ture was caused by accidentally falling over the balus
trade. He can arrive at this ultimate fact only by using 
this inference as one of the stepping stones." Under this 
state of the proof, counsel strenuously insist that defend
ant in error can not recover without contravening the rule 
referred to. This rule, we may freely concede, where 
applicable, is well grounded. The layman, in the ordinary 
course of human conduct, may safely, and even prudently, 
act upon a chain of inferences. But as suggested, courts 
are not guessers, and legal presumptions are required 
to be based upon proved facts. In our view, however, the 
reasoning of counsel in which it is sought to interpose 
this axiom as an insurmountable barrier to recovery is 
only apparent. The evidence set out, we think, proves 
a fall; and, although this fall is purely an inference from 
circumstances proved, it is nevertheless so certain that we 
do not believe that any court would hesitate to accept it 
as conclusive. Counsel suggest the absence of all proof as 
to the time intervening between 10 A. M., January 8, when 
defendant in error stood at the balustrade, and the time 
when he was found on the steps beneath, and also the ab-
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sence of any person who saw him fall. The evidence, in 
brief, is that at the hour named, he stood at the balustrade 
-that being a fact cognizable to his own consciousness
and that the next succeeding impression upon his mind 
was a sense of intense pain, and the application of 
stimulants to his nostrils by a physician who was attempt
ing to revive him, and a realization that he was on the 
stairs beneath. Assuming the truth of the facts actually 
testified to, the inference follows that he fell. This testi
mony convinces our minds; it convinced the mind of the 
trial court; and we believe that defendant in error him
self believed that he fell, as he alleges. The experience of 
falling through a space of four stories, and living after
wards to tell of it, is so rare that we do not believe the 
probable workings of the human mind during the flight 
can be the subject of any safe or fairly accurate generali
zations, and, consequently, are not prepared to say that 
defendant in error's testimony that he has no recollection 
of falling is inconsistent with the assumed fact that he 
fell, and we are strongly inclined to think that to so hold 
would be, indeed, harsh, and well calculated to make re
covery upon accident insurance policies in many instances 
wholly impossible, when in truth the facts shown are 
sufficient to convince any sane man that there was an 
accident.  

Was the fall thus proved accidental? We do not under
stand counsel to deny that it was, but they do certainly 
deny that the accidental character of the fall is proved by 
competent evidence. The logic of counsel seems to be: 
Conceding that the circumstances show a fall, they show 
that, and nothing more. To say that it was accidental, is 
to base an inference in part upon the inference of a fall.  
We think the fallacy is apparent. It was accidental or 
it was not. It is impossible to exclude the one predica
tion without adopting the other. Adopting counsel's 
logic, we might say that we can not arrive at the ultimate 
fact that it was not accidental without using the inference 
of a fall as one of the stepping stones. Yet this inference

4783 [VOL. 65



Western Travelers' Accident Ass'n v. Holbrook.  

is highly artificial, while the inference that it was acci
dental is natural, and in harmony with accepted premises.  
There are perhaps two hypotheses that the fall was not 
accidental: (a) He intended to end his life by dashing 
himself to the floor beneath; (b) some one with malicious 
intent secretly pushed him over the balustrade. The im
pulse of self-preservation, the desire to prolong life, is so 
rarely absent in any individual, the vast majority of man
kind possessing it in all of its vigor, that, in the absence 
of proof to the contrary, defendant in error is entitled to 
the presumption that he did not fall intentionally. The 
defendan't charged with a crime is mantled about with a 
presumption of innocence. But this same presumption 
attaches alike to all men everywhere, and in the absence 
of some proof, we fail to see how it could be presumed that 
some one maliciously pushed defendant in error over the 
balustrade. There is, perhaps, another hypothesis under 
the terms of this contract, namely, that he was seized with 
an uncontrollable suicidal impulse. But we do not see 
that his position is thereby altered. Insanity would be 
matter of defense to be affirmatively pleaded and proved.  
There would be no burden on defendant in error to prove 
his sanity until a case were made that he was insane. It 
is not evidence of insanity that one leans against a balus
trade three feet high, albeit to do so is imprudent. There 
is no alternative but to admit that it is impossible to say 
that there was an accidental fall without saying that there 
was a fall. We can not deny that there was a fall, and 
hence, in the absence of any evidence tending to show that 
it was the result of design or insane impulse, the legal 
presumption is that it was accidental. As a basis of all 
legal reasoning, the normal is presumed; the abnormal 
must be proved. The circumstances proved in this case 
fully warrant the conclusion of fact that defendant in 

error accidentally fell over the balustrade. An accident 
is an event that takes place without one's foresight or ex
pectation; an undesigned, sudden and unexpected event; 
"often an undesigned and unforeseen occurrence of an
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afflictive or unfortunate character" (Webster's Diction
ary) ; and it is to be assumed, therefore, that one who suf
fers an accident will, in many cases, be without the power 
to narrate all the circumstances leading up to or resulting 
in the accident. Accordingly, the inability of defendant 
in error to testify to all the circumstances of his accident 
is due in part to the fact that it was an accident; that it 
was unforseen, unexpected, undesigned and certainly 
sudden. If it had not been unforeseen and undesigned, 
he might have arranged for witnesses; but we decline to 
hold that being unable to call any witness to the fact of 
his fall, whose testimony might affirmatively show that 
it was accidental, he is not entitled to the presumption 
of innocence, the presumption of sanity, and the presump
tion that no one violently hurled him over the heights, the 
circumstances actually shown being sufficient, and we 
hold that they show that he accidentally fell, sustaining 
the injuries.  

A further question for consideration at this hearing is 
whether defendant in error furnished proper and timely 
proofs of injury, and its duration and extent, as required 
by the contract. This question involves an examination 
of the evidence as to what defendant in error did in com
pliance with a letter of the plaintiff in error addressed to 
him January 26th, 1898, a few weeks after the accident, 
stating that certain blanks for final proof were enclosed, 
"which you will please return, properly executed, as soon 
as you have recovered." The blanks referred to were a 
final statement of claimant's physician and claimant's 
own final statement. On January 16, 1899-a year and 
eight days after the iijury-claimant's disability continu
ing throughout that period,he sent to the company the fol
lowing letter: "I enclose herewith physician's final report 
in my case, my own report, and physician's first statement 
having been forwarded to you shortly after the accident." 
On January 20, 1899, the company replied, acknowledging 
the receipt of physician's final statement or report, but 
stating that claimant's own final report had not been
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received. From defendant in error's letter of the 16th, it 
would seem that he understood that no final report, 
namely, a report subsequent to the termination of the 
period of indemnity or the period of disability, was re
quired. However, on January 23, 1899, defendant in er
ror promptly replied to the company's letter of the 20th, 
stating that he had filled out all the blanks received from 
the company, but that if further proof of any description 
were required, the company should send the necessary 
blanks to him at once, and he would return them properly 
executed. Some three months after the accident, defend
ant in error, who had made a request upon the company 
for certain advances under the contract, assuming that the 
contract entitled him to payments from time to time, em
ployed an attorney in Chicago to look after his claim 
against the insurance company, evidently growing suspi
cious because of the attitude assumed by the company as 
indicated by its reply to his request for advance payments.  
This fact explains the letter of the company dated Janu
ary 28, 1899, referring to defendant in error's letter of 
the 23d of that month, in which defendant in error ex
pressed his readiness to fill out any blanks which might 
be required, in which the company stated, "As per your 
instructions of last year, we have addressed communica
tions with reference to your claim to your attorney, Mr.  
Edward O'Bryan, of Chicago." This, then, was the an
swer to Holbrook's request for the necessary blanks which 
had not yet been executed. On January 28, the same day 
on which the company sent this letter to Holbrook, it sent 
a letter to O'Bryan, stating that claimant's final report 
had not been received, but did not enclose any blank. On 
February 10, 1899, the attorney replied that if the blank 
or blanks were sent to him, he would see that claimant 
filled them out at once. On February 17 the company 
sent the blank referred to, but distinctly stated that no 
conditions of the policy were thereby waived. This blank 
was thereupon executed with reasonable diligence. When 
it is remembered that defendant in error was at German

38
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town, Pennsylvania, the attorney at Chicago, and the 

office of the company at Omaha, and that the thirty days 

from the expiration of the period of indemnity would ex

pire on February 8, 1899, the evasive communication of 

the company to Holbrook on the 28th of January, and its 

failure to enclose in its letter of that date to the attorney 

the blank referred to, are significant facts. If the com

pany had sent the blank directly to Holbrook on the 28th, 
there would have been ample time to get it to the office of 

the company before February 8. Holbrook filled out all 

the blanks that he received. He clearly indicated his read

iness to do anything further required. Nothing by him 

done shows any effort to mislead or evade. The same cer

tainly can not be said regarding the conduct of the officers 

of the company. Holbrook could not fill out a blank 

which he did not receive. It is true that he testifies to 

the receipt by him of the blank known as claimant's final 

statement; but if, as he testifies, this was filled out shortly 

after the accident and sent in at once, then he did not have 

such blank at the time it was needed, and he made known 

its absence in time for the company to supply it. The 

failure of the company to supply it, either to him or his 

attorney, after notice that he did not have it, we must hold 

sufficient to excuse him for not making the proof sooner.  

We think the true rule applicable here is that literal coin

pliance with provisions like that under consideration will 

not be required when to do so would involve an impossi

bility. It. is the doctrine of this court that a more liberal 

construction will be given to such provisions than to con

ditions to be complied with prior to the injury for the 

purpose of keeping the policy in force. The beneficiary 

in this case acted with diligence, and with no laches on 

his part. It was easily within the power of plaintiff in 

error to have enabled Holbrook to obviate its objections to 

the sufficiency of his final proof. Woodmen Accident 

Ass's v. Pratt, 62 Nebr., 673. Under the facts and circum

stances thus clearly shown, we are of opinion that there 

was no forfeiture under the contract, and that the contract 

was sufficiently complied with.
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National Fire Ins. Co. v. Eastern Building & Loan Ass'n.  

It is recommended that the former decision in this case 

be adhered to, and the judgment of the district court be 
affirmed.  

HASTINGS and LOBINGIER, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the former decision in this case is adhered to, and 
the judgment of the district court is 

AFFIRMED.  

NATIONAL FIRE INSURANCE COMPANY OF HARTFORD, CON

NECTICUT, v. EASTERN BUILDING & LOAN ASSOCIATION 

OF SYRACUSE, NEW YORK.  

FILED JULY 1, 1902. No. 10,992.  

Commissioner's opinion, Department No. 3.  

Draft: OFFICER OF CORPORATION: DEBT: THIRD PARTY: PROMTSSORY 

NOTE. A draft, drawn by an authorized agent of a corporation, 

on such corporation or the treasurer thereof in favor of a third 

party, for a debt due -such third party from the corporation, is, 
in effect, the promissory note of the corporation.  

ERROR from the district court for Douglas county.  
Tried below before KEYSOR, J. Rehearing of case reported 

in 63 Nebr., 698. Judgment of reversal adhered to.  

Lodowick F. Crofoot and Thomas Creigh, for plaintiff 
in error.  

E. G. McGilton and James McCabe, contra.  

ALBERT, C.  

This case is before us on rehearing. The former opinion 

is reported in 63 Nebr., 698. It is not necessary to re

iterate the facts there stated. On the former hearing, the 

point most strongly pressed by the plaintiff was that Mr.  

Trotter had no authority to indorse the draft issued by 
the adjuster of the defendant on the adjustment of the
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loss, for the purpose of receiving payment thereon of the 
plaintiff's share of the amount agreed upon on such ad
justment. We held that his authority to collect the 
amount due the plaintiff on the policy of insurance carried 
with it authority to indorse such draft. A reargument 
has confirmed us in that view, and the case of National 
Banik of the Republic v. Old Town Bank of Baltimore, 112 
Fed. Rep., 726, reported since the former opinion was 
filed, holds the same doctrine.  

But it is now insisted that Mr. Trotter had no authority 
to collect the amount of the loss due the plaintiff. To our 
minds the evidence is convincing that he had such author
ity, but, because of the turn the argument took on the re
hearing, we do not deem it necessary to go into that ques
tion. He had authority to adjust the loss; at least the 
plaintiff is in no position to assert that he had not, because 
in this action it makes such adjustment the basis of its 
claim against the defendant. The adjustment of such 
loss gave rise to a new contract between the parties.  
Throughout the correspondence between the plaintiff and 
Mr. Trotter, which followed the adjustment of the loss, 
the draft in question was recognized by the plaintiff as a 
part of such new contract. The plaintiff can not insist 
on a part of the contract and reject the remainder. It 
was a part of the contract of the adjustment of the loss 
that the draft should be placed in the hands of a third 
party to be collected, and the proceeds divided, and paid 
by him to the plaintiff and McKim, when they should 
agree upon the amount to be paid them, respectively. It 
was delivered to such third party in pursuanee of that 
agreement. The draft, drawn, as it was, by one officer of 
the company on another officer of the same company, in 
favor of the plaintiff and McKim, was neither more nor 
less than the promissory note of the company, payable on 
demand. Fairchild v. Ogdensbur ghC. & R. R. Co., 15 N.  
Y., 337; Spooner v. Rowland, 4 Allen [Mass.], 485; Clark 
v. City of Des Moines, 19 Ia., 199. Neither the indorsement 
of the plaintiff nor McKim was necessary to enable such
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third party to collect the amount due on such instrument.  

From the foregoing, it is clear, we think, that a discussion 

of the authority of Mr. Trotter to indorse the draft would 

serve no useful purpose in this case. The draft was pre

sented for payment by the third party, in pursuance of 

the agreement of the parties thereto, and was paid to him.  

The liability of the defendant ended with such payment.  

If the plaintiff has any remedy it is not against the de

fendant in this case.  
It is recommended that the former opinion be adhered 

to, and that the judgment of the district court be reversed 

and the cause remanded for further proceedings accord

ing to law'.  

DUFFIE and AMES, CO., concur.  

By the Court: For the reasons stated in the foregoing 

opinion it is ordered that the judgment heretofore ren

dered by this court be adhered to and that the judgment of 

the district court be reversed, and the cause remanded 

for further proceedings according to law.  

REVERSED AND REMANDED.  

MARY B. SHELBY V. JOHN A. CREIGHTON.  

FILED JULY 1, 1902. No. 11,669.  

Commissioner's opinion, Department No. 3.  

1. Judgment: BASED ON PREMISES: CONCLUSIVE. Where a judgment 

is necessarily based on certain premises, such premises are 

equally conclusive, in a subsequent action between the same 

parties, as the judgment itself.  

2. Sale to Trustee: TRUST PROPERTY: CESTUI QUE TRUST: OrTION. A 

sale to a trustee, of the trust property, is not void at all times 

and under all circumstances. Ordinarily, the cestal que trust' 

has the option to affirm or repudiate such sale. An unreason

able delay in making such election will be construed as an 

affirmance.  

3. Administrator: EXECUTOR: TRUSTEE: ORDER OF COURT: CESTUI QUE
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Tn.UST. Where the administrator of the estate of an intestate, 
who is also executor and trustee under the will of the sole heirs 
to the personal estate of such intestate, becomes a purchaser 
of a part of the personal estate, and, as such administrator, 
accounts for the proceeds of such sale, and the record of the 
court from which he received his appointment, on the final 
hearing of his accounts, discloses that he was such purchaser, 
a final order of such court, approving such accounts and dis
charging said administrator, is conclusive on the cestui que trust, 
having notice of such proceeding, on the question of the validity 
of such sale, until reversed or set aside in a direct proceeding.  

4. Action in Equity to Set Aside Final Order. After such order has 
stood for fifteen years, an action in equity to set it aside on the 
ground of fraud or imposition, can not be maintained, unless it 

appear that the facts constituting such fraud, were unknown 
to the plaintiff at the time the order complained of was made.  

5. Facts: LACnEs: STATUTE OF LIMITATIONs. On the facts stated, held, 
that the plaintiff's cause of action is barred by her laches, as 
well. as by the statute of limitations.  

ERROR from the district court for Douglas county.  
Tried below before DICKINSON, J. Affirmed.  

William D. Beckett and J. W. Woodrough, for plaintiff 
in error.  

James M. Woolworth and William D. McHugh, contra.  

ALBERT, C.  

On the 5th day of November, 1874, Edward Creighton 
died intestate, at Omaha, leaving a large estate, consist
ing of both real and personal property. He left no issue, 
and his personal estate descended to his wife, whom we 
shall hereafter refer to as Mrs. Creighton. On the 20th 
day of March, 1875, the defendant was appointed admin
istrator of the estate of the intestate by the county court 
of Douglas county. At the time of his death, the intestate 
was a member of the firm of E. Creighton & Co., which 
owned a herd of cattle ranging in Nebraska and Wyoming, 
and in the possession of T. A. McShane. In January, 
1875, Charles Hutton was appointed administrator of the 
estate of the intestate in Wyoming by the probate court of
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Albany county. Under the laws of that territory in force 

at that time the administrator was required to include the 

whole of the partnership property in his inventory, ap

praised at its true value, carrying out in the footings an 

amount equal to the intestate's interest therein. A sur

viving partner was then permitted to retain possession 

of such property upon giving the bond required b'y law, 

and to close the partnership affairs. He was required to 

account .to the probate court after the manner of an ad

ministrator. In pursuance of these provisions, on the 

24th day of July, 1875, T. A. McShane, having made a 

showing to the effect that he was a surviving partner of 

the intestate in said firm, gave the statutory bond, and from 

that time, until 1877, administered on the partnership 

estate. On the 23d day of January, 1876, Mrs. Creighton 

died, leaving a, will, whereby she bequeathed a specific 

sum and interest in the residuum of her estate to her 

executors, to be held and invested by them, the interest 

thereon to be paid to Joseph Creighton, during his life

time, and thereafter to his children, until the youngest 

surviving him should have attained its majority, when the 

principal sum should be divided and distributed among 

them. Herman Kountze, James Creighton and the de

fendant were named in the will as executors. The will 

was admitted to probate in the county court of Douglas 

county, and the executors named therein duly qualified 

and acted as such until the final settlement of the estate, 

except James Creighton, who resigned before the estate 

was closed. On the 16th day of January, 1877, the pro

bate court of Albany county made an order directing the 

surviving partner, administering the firm property as 

aforesaid, to dispose of the cattle at public auction on the 

25th day of January, 1877. In pursuance of this order, 

the surviving partner offered the property for sale at the 

place and in the manner directed by said order, and 

sold it to the defendant. On the 27th day of January 

thereafter, he made report of the sale to the court direct

ing same, which was duly approved and confirmed; and
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en the same day he was appointed administrator dc bonis 
non of the estate of the intestate in Wyoming, the letters 
granted to Charles Hutton having been revoked. On the 

th day of March, 1877, his final account as surviving part
ner was approved by the probate court, and the amount 
thereby shown to be due the estate, in pursuance of an 
order of that court. passed from his hands as such part
ner, to him as administrator of the estate, and, subse
quently, to the de'fendnt as administrator of the domicile.  
The defendant as administrator of the domicile, having 
received the money, acting under an order of the county 
court of Douglas county, paid the same to the executors 
of the will of Mrs. Creighton, who distributed it with the 
other assets of the estate, in accordance with the- terms of 
the will. On the 12th day of March, 1883, the final ac
count of the defendant as administrator of the estate of 
Edward Creighton was approved, and on the 14th day of 
March thereafter, he was discharged from his trust. On 
the 1.6th day of October, 1893, Joseph Creighton died, 
leaving the plaintiff, his only child, surviving him. On 
the 11th day of November, 1893, 1 lerian Kountze and the 
defendant herein delivered to plaintiff in this case certain 
bonds and notes, and paid her a sum of money, which she 
acknowledged to be in full satisfaction and discharge of 
all liabilities due her as daughter and heir of Joseph 
Creighton, as well as of all liabilities due her in the estate 
of Edward Creighliton, deceased, under the will of Mrs.  
Creighton. By writing under her hand of that date she 
released and discharged the defendant and Herman 
Kountze, as executors of the will of Mrs. Creighton and 
as trustees of the fund hereinbefore mentioned. The other 
executor had resigned before that time. On the 15th day 
of February, 1894, some question having arisen as to the 
regula:rity of the sale of the cattle in Wyoming to the de
fendant, Herman Konntze and the defendant commenced 
an action in the district court for Douglas county against 
the pla.intiff in this case and her husband, praying that 
all lneInt mig t bL taken of their dealings and trans-
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actions in respect to their said trust, and asking that the 
accounting between them and the defendant be ratified 
and confirmed and they be discharged from all liability 
on account of the said trust. The defendants in the cause 
just referred to made default and a decree was rendered 
in accordance with the prayer of the petition. From the 
foregoing it will be seen that the sale of the cattle of the 
firm of E. Creighton & Co. to the defendant by T. A. Mc
Shane, as a surviving partner of the intestate, was in pur
suance of an order of the probate court of Albany county, 
Wyoming, from which letters of administration on the 
estate of the intestate in that jurisdiction had issued and 
that at the time of sucei sale the defendant was adminis
trator of the estate of the intestate in Nebraska, and one 
of the executors and trustees under the will of Mrs.  
Creighton, to whom the wh6le of the personal estate of 
her husband, the intestate, had descended.  

This action was brought and prosecuted on the theory 
that the sale of the cattle to the defendant was invalid and 
inoperative to change his trust relations to the property, 
because T. A. McShane was not in fact a surviving partner 
of the intestate in said firm, and, because of defendant's 
trust, he could not become a purchaser of the trust prop
erty in his own behalf. The plaintiff, therefore, as one of 
those in whose favor the trust was created by the terms of 
the will of Mrs. Creighton, asks, among other things, that 
the defendant be required to account for her share of all 
the said cattle, and the proceeds and profits arising there
from.  

The defense was conducted on the following lines: (1) 
That the order of the probate court of Albany county, 
Wyoming, whereby T. A. McShane was permitted to ad
minister on the partnership estate and to wind up its 
affairs as surviving partner, is conclusive in this case on 
the question of his relation to said firm; (2) that his re
lations to the estate in Nebraska did not render him in

competent to purchase at a sale of its property in another 
jurisdiction by another administrator; (3) that by the
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orders of the probate courts, and the decree of the district 
court, the plaintiff is estopped to question the validity of 
the sale; (4) that the plaintiff is bound by her settlement 
with the defendant and his co-trustees; (5) that the plain
tiff has been guilty of laches in the premises; (6) that the 
action is barred by the statute of limitations. The trial 
court found for the defendant, and decreed accordingly.  
The plaintiff brings the case here on error.  

On the question, whether T. A. McShane was a member 
of the firm of E. Creighton & Co., in our opinion, the 
plaintiff is concluded by the proceedings had in the pro
bate court of Wyoming. Chapter 47 of the Compiled Laws 
of Wyoming of 1876 relates to the settlement of the estates 
of decedents, and was in force when such proceedings 
were had. Five sections of that chapter are as follows: 

"Sec. 45. The executor or administrator on the estate 
of.any deceased member of a copartnership, shall include 
in the inventory, which he is required by law to return to 
the probate court, the whole of the partnership estate, 
goods and chattels, rights and credits, appraised at its 
true value, as in other cases, but the appraisers shall carry 
out the footing, an amount equal only to the deceased's 
proportional part of the copartnership interest.  

"Sec. 46. The property thus appraised, shall remain 
with the executor or administrator, or be delivered over, 
as the case may be, to the surviving partner, who may be 
disposed to undertake the management thereof, agreeably 
to the conditions of a bond, which he shall be required to 
give to the Territory of Wyoming, in such sum, and with 
such securities as is required in other cases of adminis
tration.  

"Sec. 47. The condition of such bond shall be, in sub
stance, as follows: 'The condition of the above bond is, 
that if A. B., surviving partner of the late firm of -, 
shall use due diligence and fidelity in closing the affairs 
of the late copartnership, apply the property thereof to
wards the payment of the partnership debts, render an 
account, upon oath to the probate court, whenever by it
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thereunto re'quired, of all the partnership affairs, includ
ing the property owned by the late firm, and the debts due 
thereto, as well as what may have been paid by the sur
vivor towards the partnership debts, and what may still 

be due and owing therefor, and pay over, within one year, 
unless a longer time be allowed by the probate court, to 
the executor or administrator, the excess, if there be [any] 

beyond satisfying the partnership debts, then the above 
bond to be void, otherwise to remain in full force.' 

"Sec. 48. The probate court shall have the same au
thority to cite such survivor to account, and to adjudicate 

upon such account, as in case of an ordinary adminis
trator, and the parties interested shall have the like reme

dies, by means of such bond, for any misconduct or neglect 
of such survivor, as may be had against administrators.  

"Sec. 49. In case the surviving partner, having been 

duly cited for that purpose, shall neglect or refuse to give 
the bond required in the forty-sixth and forty-seventh 
sections of this title; the executor or administrator on the 
estate of such deceased partner, in giving a bond, as pro
vided in the following sections, shall forthwith take the 
whole partnership estate, goods and chattels, rights and 
credits, into his own possession, and shall be authorized 
to use the name of the survivor in collecting the debts due 
the late firm, if necessary; and shall with the partnership 

property pay the debts due from the late firm, with as much 
expedition as possible, and return or pay to the surviving 
partner his proportion of the excess, if there be any." 

From the foregoing it appears that the probate courts 

of that territory, in addition to the jurisdiction ordinarily 
exercised by such courts in probate matters, had jurisdic
tion to adjust the account between a surviving partner 

and the estate of his deceased copartner, and to supervise 
the winding up of the partnership affairs. To that end, 
a surviving partner, upon compliance with the provisions 
of sections 46 and 47 supra, was permitted to administer 
on the partnership estate and -as held to account after 
the manner of an administrator. While the cattle in
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question sometimes crossed the Nebraska line, it suffi
ciently appears that such instances were rare and acci
dental, and that their real situs was in Wyoming, and 
within the jurisdiction of the probate court which granted 
administration on the estate in that territory. Adminis
tration was granted on an application made in due form, 
and after service of process according to law. T. A. Mc
Shane, who was in possession of the cattle, claiming the 
right of possession as surviving partner of the intestate, 
was also within the jurisdiction of that court. The juris
diction of the probate court in the premises was therefore 
complete, not only for the ordinary purposes of adminis
tration, but also for the purpose of adjusting the accounts 
of the said firm, and supervising the winding up of its 
affairs. After the jurisdiction of the probate court was 
complete and administration had been granted on the 
estate, T. A. McShane made a showing to the court that 
the property in question was the property of the firm of 
E. Creighton & Co.; that he was a surviving partner of 

the intestate in such firm, and, as such, made application 
to administer the firm property, in accordance with the 
provisions of the statute hereinbefore quoted. His appli

cation was granted. Subsequently, his final account of 
his administration as surviving partner was settled and 
allowed by the probate court, and he was discharged from 
his said trust. The decreeof the probate court of Albany 

county, Wyoming, settling and allowing the account of 

T. A. McShane as surviving partner, is analogous to a de

cree settling and allowing the final account of an admin

istrator. Such decrees are conclusive, upon all parties, 
of every matter involved, until reversed or set aside in a 
direct proceeding. 1 Herman, Estoppel, p. 392; 2 Black, 
Judgments, sec. 644. An estoppel by judgment or decree 
extends to all matters upon which it must have been 
founded. In other words, the judgment is a conclusion, 
and, if necessarily drawn from certain premises, such 
premises are conclusive as the judgment itself. Biurlen 
v. Shannon, 99 Mass., 200; Perkins v. Walker, 19 Vt., 144;
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Hayes v. Shattuck, 21 Cal., 51; Tuska- v. O'Brien, 68 N. Y., 
446. The decree settling and allowing the final account 
of T. A. McShane as surviving partner, while a part of 
the probate proceedings, was in effect an adjustment of 
partnership accounts, and necessarily involved the ques
tion of his relation to the firm. That he was a member of 
such firm, is a proposition necessarily involved in the de
cree. In our opinion, the decree is as conclusive upon 
that proposition as one adjusting the accounts between 
partners, entered by a court of equity, in a suit between 
partners, brought for that purpose would be.  

It is next urged by the plaintiff that the defendant, by 
reason of his trust relations to the property, was not com
petent to purchase, and consequently that the sale to him 
was void. The argument on this point proceeds on the 
assumption that a purchase, by a trustee of trust property 
is void at all times and under all circumstances. Loose 
expressions of some courts and text-writers would appear 
to warrant that assumption, but the weight of authority 
is against it. Hammond v. Hopkins, 143 U. S., 224; Van 
Dyke v. Johns, 1 Del. Ch., 93; Litchfield v. Cudworth, 15 
Pick. [Mass.], 23; MAun v. Burges, 70 Ill., 604; Boyd v.  
Blankman, 29 Cal., 19; Musselman v. Eshleman, 10 Pa.  
St., 394; Foxworth v. White, 72 Ala., 224; In re Patterson, 
20 Atl. Rep. [N. J.], 486; Morgan v. Fisher, 82 Va., 417.  
The rule appears to be that, on the purchase of property 
by a trustee, the cestui que trust has the option to take the 
benefit of such purchase, or to treat the sale as valid, but 
his decision must be made within a reasonable time. An 
affirmance of the sale will be implied from an unreason
able delay. In addition to the foregoing cases, see Wis
wall v. Stewart, 32 Ala., 433; Davoue v. Fanning, 2 Johns.  
Ch. [N. Y.], 252; Jackson v. Walsh, 14 Johns. [N. Y.], 
407; Follansbe v. Kilbreth, 17 Ill., 522. Assuming, then, 
that the defendant stood in the relation of trustee to the 
property in question,-a point we do not decide,-still the 
sale to him, at most, was voidable, and one which the 
plaintiff, or others bearing the relation of cestui que trust
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to the property, had the unquestionable right to affirm.  
The final accounts of the defendant as administrator of 
the estate of Edward Creighton were approved and al
lowed by the county court of Douglas county in 1883, and 
the administrator discharged. Before that time it was a 
matter of record in that court that he was the purchaser 
at the sale of the property in question. The proceeds were 
accounted for by him, and distributed as part of the assets 
of the estate, under an order of the court. Mrs. Creighton 
was sole heir to the personal estate. Her interest therein, 
and the amount thereof she would have received, had she 
lived, would have been measured by the decree of distri
bution, based on the approved accounts of the adminis
trator. On her death, her interest passed to her executors, 
but would still be measured by the same standard. The 
plaintiff claims under the will of Mrs. Creighton, and of 
necessity, her claim must be for a share of the interest 
thus ascertained. In other words, in the absence of special 
circumstances which do not appear in this case, the decree 
of the county court is as binding on the plaintiff as it would 
have been on Mrs. Creiglhton, had she lived. The jurisdic
tion of the county court of Douglas county over the estate 
of Edward Creighton is unquestioned. Due notice of the 
time and place of the hearing on the final settlement of the 
administrator was given. Personal service of such notice 
was had on the plaintiff in this case. No objection was 
lodged by her against the accounts of the administrator, 
nor was any complaint made by her of the sale in ques
tion. She was under no disability. The final decree of 
the county court in the premises, has never been reversed, 
vacated or set aside. Such decree necessarily involves 
an approval of the accounts of the administrator, and as 
such accounts included the proceeds of the sale of the 
property in lieu of the property itself, and were approved 
by the court with full knowledge of the fact that the sale 
had been made to the defendant, the approval of such ac
counts was an approval and affirmance of such sale.  
Such a decree is conclusive on all parties to it, of every
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matter involved, and constitutes a bar to further proceed
ings concerning the same matter, not only in courts of 
probate jurisdiction, but in all other courts. Hartman's 
Appeal, 36 Pa. St., 70; Baker v. Runkle, 41 Mo., 391, 392; 
Bulkley v. Andrews, 39 Conn., 523, 524; McWilliams v.  

Kalbach, 55 la., 110; Waring v. Lewis, 53 Ala., 615. Ac
quiescence in such decree by the plaintiff must be held to 
amount to an election on her part to affirm the sale. In 

our opinion, the plaintiff is concluded, on the question of 

the validity of the sale to the defendant, by the final de

cree in the matter of the estate of Edward Creighton.  
But it is insisted on behalf of the plaintiff that such 

decree was obtained by fraud and imposition. Wer that 
conceded, still the decree would not be void, but binding 
until set aside in a proper proceeding. Christmas v. Rus

sell, 5 Wall. [U. S.], 290; McRae v. Mattoon, 13 Pick.  
plass.], 53; Smith 6. Smith, 22 Ia., 516. If it be urged 

that a part of the relief sought in this action is to set 

aside that decree, the answer is that the evidence fails to 

show that the plaintiff was not as fully cognizant of the 

manner in which the decree was obtained at the time it 
was entered, as she was when this suit was commenced.  

Therefore, she has not shown herself entitled to such re

lief, and the decree stands a bar to her recovery in this 

action. The foregoing, we think, disposes of this case. It 

may not be out of place to add that the sale took place 

more than twenty-five years ago. It stood unchallenged 
by the plaintiff for more than twenty years. For fifteen 

years of that time the fact of the sale and that it had been 

made to the defendant was, as we have seen, a matter of 

record, in a proceeding to which the plaintiff was a party, 
and of which she had notice by personal service of process.  
The sale was before the probate court in Wyoming, in 

1877. It was before the county court of Douglas county 

in the settlement of the estate of Edward Creighton in 
1883. It was, at least incidentally, before the same court 

in the matter of the estate of Mrs. Creighton. Plaintiff's 
attention, in the nature of things, must have been invited
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to it in her settlement with the defendant and his co
trustee in 1893. Investigation was again invited by the 
action brought by the defendant and his co-trustee in the 
district court of Douglas county in 1891 against the plain
tiff for the re-examination and approval of their accounts 
as trustees under the will of Mrs. Creigtion, in which, 
acting on the advice of counsel, the plaintiff in this case, 
suffered default. Her first complaint of the sale appears 
to have been made in 1898, when this action was com
menced. It is not shown that she was under any disability 
during any portion of this time. She was not examined 
as a witness in this case. In view of the circumstances, 
ignorance of the facts during all these years can not be 
imputed to her. While we have put the decision on other 
grounds, it seems to us that, in the light of all the facts, 
the finding of the district court that the plaintiff's cause 
of action is barred by her own laches, as well as by the 
statute of limitations, is amply warranted.  

It is recommended that the decree of the district court 
be affirmed.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 

AFFIRMED.  

MASSILLON ENGINE & THRESHER COMPANY v. LOYD W.  

PROUTY ET AL.  

FILED JULY 1, 1002. No. 11,928.  

Commissioner's opinion, Department No. 3.  

1. Justice Court: BILL OF PARTICULARS: TECTINTCAL ACVURACY: NATURE 
OF PLAINTIFF'S CLAIM. Technical accuracy in a pleading in 
justice court is not required, and a bill of particulars which 
apprises the defendant of the nature of the plaintiff's claim is 
sufficient.  

2. Departure in District Court. A more precise and technically ac
curate statement of a cause of action in the petition, on appeal
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to the district court, than that contained in the bill of particu
lars, where the identity of the cause of action is preserved, 
does not constitute a departure.  

3. Disputed Claim. Where parties capable of entering into a con
tract enter into an agreement whereby the one agrees to pay, 
and the other to accept, a certain sum in full satisfaction and 
discharge of a disputed claim urged by the latter against the 
former, such agreement constitutes a valid contract between 
the parties.  

4. - . If such agreement contemplates the surrender of evidence 
of indebtedness, on the part of the creditor, on payment of the 
amount agreed upon. in an action on such contract, the creditor 
is entitled to recover on a showing of readiness and willingness 
to perform his part of such contract.  

ERRon from the district court for Cedar county. Tried 
below before GRAVES, J. Aflirmed.  

C. B. Willey, for plaintiff in error.  

George W. Wiltse and James C. Robineson, contra.  

ALBERT, C.  

This case originated in justice court. The bill of par
ticulars in effect alleges, among other things, that at the 
time of the sale hereinafter mentioned, the plaintiffs were 
the duly authorized agents of the defendant for the sale of 
engines, separators and appliances therefor; that, in pur
suance of their said agency, they sold an engine, sepa
rator and appliances therefor to a third party, at the price 
of $2,500, for which said third party executed and deliv
ered to the defendant their promissory notes, payable in 
instalments; that it was agreed between the plaintiffs 
and the defendant, that the plaintiffs should receive, as 
their commission for said sale, twenty per cent. of the 
price for which the said property was sold. Paragraph 
5 of the bill of particulars was as follows: 

"5. That on the 1st day of May, 1899, there was still 
due the plaintiffs on account of their commission and for 
their services aforesaid, the sum of $271. That on or 
about the 1st day of May, 1899, one R. 0. Adams, then 
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and there the authorized and acting agent of the defend

ant herein, offered to the plaintiff the sum of $175, which 

plaintiffs, for the purpose of securing a speedy settlement 

in cash of their claims, agreed to accept in full satisfac

tion of their said claim, and the defendant by their said 

agent, then and there agreed to pay to plaintiffs said sum 

at once, and plaintiffs, relying on said agreement and set

tlement, waived and released any claim or lien they might 

have had on said engine and separator." 

On appeal to the district court, a petition was filed by 

the plaintiff, containing the same allegations. In the dis

trict court said paragraph 5 was amended so that the 

clause beginning with the word "agreed" and ending with 

the word "agent," was made to read as follows: "Agreed 

to and did then and there accept in full satisfaction of 

their said claim, and to turn over and deliver to defendant 

the commission certificates held by plaintiffs as evidence 

of their commission on said sale and the defendant by 

their said agent." By its answer, the defendant admitted 

the agency of the plaintiffs and the sale of the machinery 

by them as said agents, but alleged that the services of 

the plaintiffs in and about said sale were rendered by 

them under and by virtue of a written contract which con

tained, among other things, the following conditions: 

That no compensation should be allowed or paid on any 

article taken back, whatever the cause, on any machinery 

not settled for, nor on any sale to irresponsible parties; 

that payment of commission should be made only when 

the notes taken for machinery sold should be paid in full; 

that no verbal agreement bearing on transactions under 

such contract should be binding until approved by the de

fendant, at its home office; that in case of sales made by 

agents where the purchase price was to be evidenced by 

notes, the company should issue its agents commission 

vouchers, in the form of notes, signed by the company, 
conforming in all respects to the conditions and limita

tions specified in the contract of agency, payable only as 

therein specified. It was further alleged by the answer
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that, upon the sale mentioned in the petition, the defend
ant issued commission certificates to the plaintiffs, as pro
vided in the contract, which were still held by the plain
tiffs, and which were never returned or offered to be re
turned to the defendant; that the notes taken for the pur
chase price of the machine were never paid in full, and 
for that reason the defendant had taken back the said 
machinery; that of the notes given for the purchase price 
thereof, but three were paid; and that on the three notes 
so paid, plaintiffs had received the full amount of their 
commission; that said R. 0. Adams, mentioned in the peti
tion, had no authority to make any settlement of the claim 
of said plaintiffs nor to bind the defendant by such settle
ment, and that plaintiffs had full knowledge of said want 
of authority. The plaintiffs, by their reply, in effect ad
mitted the written contract mentioned in the answer, but 
alleged, at the time of making the settlement mentioned 
in the petition, there was a dispute, between the plaintiffs 
and the defendant, as to the amount due the plaintiffs as 
their commission as agents of the defendant. By their 
reply plaintiffs also admitted that commission certificates 
were issued to them as alleged in the answer, but aver that 
it was a part of such settlemient that, upon payment of 
the amount agreed upon in said settlement, the plaintiffs 
should surrender and deliver to the defendant said cer
tificates, and that they have at all times since the date 
of said settlement been ready and willing to comply with 
their part of said agreement. There was a trial to a jury, 
which resulted in a verdict for the plaintiffs. Judgment 
was given accordingly. The defendant brings error.  

It is first urged that the court erred in permitting the 
amendment to the petition, for the reason that by said 
amendment, a different cause of action was pleaded than 
that tried in justice court. We can not concur in that 
view. Technical accuracy in pleading in justice court is 
not required. From the bill of particulars, it is clear that 
a recovery was sought, in justice court, for the amount 
agreed upon between the parties in settlement of their
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differences. The bill of particulars was sufficiently ex
plicit to apprise defendant of the nature of plaintiff's 
claim; the amendment in no wise changed the cause of 
action. Its only effect, if any, was to add to the logical 
precision of the statement of the cause of action.  

It is next urged that the petition, as amended, fails to 
state a cause of action. The principal ground of this con
tention is that it fails to state that, the plaintiffs delivered 
or tendered the commission certificates which were issued 
to them in accordance with the agreement set forth in the 
defendant's answer. One sufficient answer to this is that 
it does not appear on the face of the petition that they 
held any commission certificates. When the petition is 
assailed on the ground that it fails to state a cause of 
action, we are not permitted to scan the answer for the 
purpose of -discovering whether some of the defenses 
therein set forth should not have been anticipated by the 
petition. It sufficiently appears from the petition that 
the plaintiffs claimed certain commission due them from 
the defendant; that, in order to secure a settlement of 
such claim, they offered to accept a lesser amount than 
that actually owing them; that their offer was accepted 
by the defendant, and an agreement entered into between 
the parties whereby the defendant undertook and agreed, 
to and with the plaintiffs, to pay said lesser sum in full 
satisfaction of the plaintiffs' claim; that the amount thus 
agreed upon had not been paid. We think the petition 
states a cause of action.  

It is further insisted by the defendant that the court 
erred in not directing a verdict in its behalf. In support 
of this proposition, it is first urged that the evidence is 
insufficient to establish any authority, on the part of the 
defendant's agent, to make the settlement in question. It 
would serve no useful purpose, and would unduly extend 
this opinion, to set out the evidence tending to show such 
authority. We have gone over the evidence with some 
care, and are satisfied it is amply sufficient to justify a 
finding that such agent had ostensible authority, at least,
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to make the settlement. On this assignment it is also 
urged that the evidence fails to show an accord and satis
faction, but merely unexecuted accord. The allegations 
of the petition, in regard to the settlement, are fully sus
tained by the evidence; it further appears that the 
amount agreed upon was to be sent to the bank, and that, 
on its receipt, the plaintiffs were to surrender their com
mission certificates. There is considerable obscurity in 
regard to the doctrine of an unexecuted accord, but we 
think the application of the elementary principle of the 
law of contracts will generally relieve such obscurity. The 
question, it seems to us, in such cases, is, whether the 
parties entered into a valid contract. One of the most 
familiar definitions of a contract is that it is an agree
ment between two or more parties, upon a sufficient con
sideration, to do or not to do a certain thing. In this case 
the contract of settlement was between parties capable 
of contracting; their minds met in common assent on 
the same proposition; their mutual promises, the de
fendant to pay, and the plaintiff to receive, a certain sum 
in satisfaction of a disputed claim, constitutes a sufficient 
consideration. It seems to us that none of the essential 
elements of a valid contract are wanting. It sufficiently 
appears that the plaintiffs have at all times been ready 
and willing to perform their part of the contract. That 
being true, we are unable to see why they may not main
tain an action on the contract. Schweider v. Lang, 13 
N. W. Rep. [Minn.], 33.  

Complaint is made by the defendant of an instruction 
given by the court on its own motion, wherein the jury 
were instructed that, to entitle the plaintiff to a verdict, 
they must find the contract of settlement was made, and 
that it was based on a valid consideration; that is, "that 
at the time of the alleged settlement, the defendant com
pany was owing plaintiffs as alleged in plaintiff's peti
tion." The objection urged against this instruction is that 
it led the jury from the real issue of an actual and com
pleted new contract made in consideration of a waiver and
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release of all rights then existing by virtue of the com
mission certificates. The defendant argues that the can
celation of the old contract was the consideration for the 
new. The argument on this point is a little obscure, but, 
from the evidence, it appears that the settlement was in re
gard to a certain amount, which the plaintiffs claimed was 
due them from the defendant; the amount agreed upon in 
the settlement was to be accepted by the plaintiffs in full 
satisfaction of such alleged indebtedness. The instruction, 
we think, is based on the evidence, and is not erroneous.  

The defendant also complains because the court sub
mitted to the jury the question of the apparent authority 
of the agent to make the settlement and in that behalf 
urges that the written contract, in evidence, provides that 
no verbal contract shall be binding on the defendant, and 
that written contracts must first be approved at the home 
office, or branch office, of the defendant, before taking 
effect. This was no more than a notice to the plaintiffs of 
the limitations on the authority of the defendant's agents 
at the time the contract was made. As before stated, the 
evidence shows that the agent had at least ostensible 
authority to make the settlement. In other words, the 
defendant held him out to the world as having such 
authority. Its actions in that behalf were equivalent to 
notice that the former limitations on his authority had 
been removed. We think the question of ostensible 
authority was properly submitted to the jury.  

The party to whom the machinery was sold was called 
as a witness by the plaintiffs, and was permitted to testify 
to a conversation had between such witness and the agent 
of the defendant long prior to the settlement in question.  
The plaintiffs propounded the following question to the 
witness: "Did 11r. Adams [that is, the agent], at that 
time make any statement to you in regard to the -com
mission certificates in controversy?" A. "He did." Q.  
"What were those statements?" This question was ob
jected to as incompetent, irrelevant and immaterial, and 
on the further ground that it did not pertain to the alleged
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contract, and that the authority of the agent had not been 
shown. The objection was overruled. The witness an
swered, "He asked me if I cared if they foreclosed on the 
machine. I asked him for what reason they wanted to 
foreclose, and he said they wanted to cut. Stageman out 
of the commission, or that in substance." Stageman, it 
will be noticed, is one of the plaintiffs in this case. At 
first sight we were disposed to think that the admission of 
this testimony was error, but on closer examination of 'the 
record, it appears that there was evidence introduced on 
behalf of the defendant tending to show that the claim 
of the plaintiffs, upon which the settlement was based, 
was unfounded, and not preferred in good faith. It was 
urged by the defendant that the plaintiffs were not en
titled to any commission, under their contract of agency, 
because it was compelled to take back the machinery sold.  
The evidence complained of was competent for the pur
pose of showing that the retaking of the machinery was 
not in good faith, but for the purpose of defeating the 
plaintiffs claim for their commission., As to the authority 
of the agent, as before stated, he was dealing with the 
subject-matter, and representing the defendant in that 
behalf. His authority in retaking the property is not 
questioned. Another witness was permitted to testify 
to a state of facts tending to show the same thing. The 
evidence is admissable on the grounds just mentioned.  

It is next urged that the verdict is not sustained by 
sufficient evidence. The cause was submitted to the jury 
on conflicting evidence, from which reasonable minds 
might reach different conclusions. Under such circum
stances, the verdict of the jury is conclusive.  

It is therefore recommended that the judgment of the 
district court be affirmed.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.
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ADOLPH L. PROKOP ET AL. V. WILLIAM A. GOURLAY.  

FILED JULY 1, 1902.. No. 11,978.  

Commissioner's opinion, Department No. 3.  

1. Sale of Personal Property: AGENT: COMMISSION: DET.TVERY: TIME.  

Where the owner of personal property delivers it to another 
for sale on commission, and no time is fixed within which such 
sale is to be made, the law will imply a reasonable time.  

2. - : - : -. : - : - : BAILEE: PETITION. In such 

case, where the owner seeks to recover possession of the prop

erty from his bailee, a petition which does not allege that a 

reasonable time has expired for making such sale, is fatally 
defective.  

3. Petition: ALLEGATION: INSTRUCTION. In the absence of such alle

gation, instructiens submitting the question of conversion to 
the jury, are erroneous.  

ERROR from the district court for Saline county. Tried 

below before LETTON, J. Reversed.  

Hastings & Hastings., for plaintiffs in error.  

Fayette I. Foss, Den V. Kohout and R. D. Broton, 
contra.  

ALBERT, C.  

William A. Gourlay filed his petition in the district 

court against Adolph Prokop and Joseph Jiskra, which, 
omitting the formal parts, is as follows: 

"1. The plaintiff complains of the defendants for that 

on or about the 16th day of May, 1898, the defendant 

Adolph Prokop kept a store and warehouse at Wilber, 
Saline county, Nebraska; that soon after May 16th, 

1898, Joseph Jiskra became a partner with the said 

Adolph Prokop; that they kept in their store and ware

house a stock of furniture; that the plaintiff is engaged 

in and is a dealer in musical instruments; that the de

fendants desired to sell musical instruments on commis
sion for the plaintiff and desired to have a musical instru-
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ment sent to them that they might keep the same on 
exhibition and for the purpose of sale, and in considera
tion of the said plaintiff sending the said musical instru
ment to the said defendants that they might have it for the 

purpose of sale, the defendants agreed to stow and safely 

keep in said store the following goods which the plaintiff 

sent to them under the foregoing arrangement, to wit: 

1 crown organ, 1 organ stool, 1 organ instruction book

of the value of $68, which was the property of the plain

tiff, and the defendants as storekeeper and warehousemen 
received said goods and agreed to keep the same safely.  

"2. At the time the said goods were delivered to the 

defendants, the plaintiff informed them that it was neces

sary for their preservation that they should be safely kept 

and insured.  
"3. The defendants while said goods were in said store 

and warehouse, neglected and did not insure the same, 

but permitted said goods to be burned and destroyed on or 

about the 1st day of May, 1899, whereby said goods were 

injured and wholly lost to the plaintiff to the damage of 

the plaintiff in the sum of $68.  
"4. The plaintiff says that on or about March 10, 1899, 

he made a demand for said organ, stool and instruction 

book of the defendants, and desired the said organ, stool 

and instruction book be returned from said defendants 

to the plaintiff, but said defendants refused to deliver the 

above-named articles to the plaintiff, and the defendants 

have never paid for the same though often requested so 

to do.  
"5. Wherefore the plaintiff asks judgment against the 

defendants for the sum of $68 with interest from the 10th 

day of March, 1899, and costs of suit." 

In our view of the case, the nature of the answers is 

immaterial. There was a verdict and judgment for the 

plaintiff. The defendants j6in in error to this court.

The first ground relied on for a reversal in this case is 

that the court erred in overruling a demurrer ore tenus 

to the petition. It is not easy to determine, from an in-
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spection of the petition, whether the plaintiff's action was 
brought to recover for damages sustained by reason of 
the negligence of his bailees, or for damages for the con
version of the property by such bailees. But, as the evi
dence is insufficient to justify a recovery on the ground 
of negligence, and the plaintiff presented his case on the 
other theory, the sufficiency of the petition to sustain the 
judgment should be tested by the rules of pleading appli
cable to actions for conversion. Tested by those rules, the 
petition is insufficient. No time was fixed for the termina
tion of the contract under which the property was left 
with Prokop by the plaintiff. That being true, the law 
will imply a reasonable time. In other words, the plain
tiff would have a right to a return of the property only 
after the bailee had had a reasonable time in which to 
make the sale contemplated by the contract, and.a demand 
before the expiration of such time would be premature.  
It will be conceded that, had the time been expressly fixed 
by the contract, the plaintiff in an action of conversion 
would have been required to allege the expiration of the 
contract, or some violation of it, to state a cause of action.  
The only difference between a case of that kind and the 
present is that in this case, instead. of the time the de
fendant might retain possession of the property being ex
pressly. fixed by the contract, it is implied. It is just as 
essential that the expiration of the time be alleged, where 
it is implied, as where it is expressly stated, and the 
omission of such allegation is fatal to the petition in this 
case. If the only question presented was the sufficiency 
of the petition to sustaiu the judgment, taking into ac
count all the allegations, it might be held sufficient. But 
the theory of conversion was submitted to the jury. The 
evidence is insufficient to sustain the verdict on any other 
theory. The instructions in that regard are complained 
of by the plaintiff. We wish to be understood that we 
merely hold that the petition is insufficient to state a 
cause of action in conversion. If it is, then all instruc
tions predicated on that theory are erroneous.
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Cuyler v. Lilly.  

It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further 
proceedings according to law.  

DUFFIE and AMES, CC., CODcur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according 
to law.  

REVERSED AND REMANDED.  

CORNELIUS C. CUYLER ET AL., APPELLEES, V. BENJAMIN S.  

LILLY ET AL., IMPLEADED WITH C. V. GILCHRIST, AP

PELLANT.  
FILED JULY 10, 1902. No. 12,118.  

Confirmation of Judicial Sale: OBJECTTONS. Objections to confirma

tion. of sale of real estate made under a decree in foreclosure 

proceedings examined, and held thiat the order confirming the 

sale is without error.  

APPEAL from the district court for Custer county.  
Heard below before SULLIVAN, J. Affirmed.  

Willis L. Hand, for appellant.  

James Ledwick, contra.  

HOLCOMB, J.  

From a final order of confirmation of sale of real estate, 
made in pursuance of a decree in foreclosure proceedings, 
one of the defendants, the owner of the fee title to the real 

estate involved, appeals. The decree provided that in case 

the defendants found liable should fail to pay the amount 

adjudged to be due, within a specified time, "said prem
ises be sold by the sheriff of said county according to law 

and that the proceeds thereof be applied to the payment 
of the amounts therein found due." After the time had

JANUARY TERM, 1902. 507VOL. 65]



508 NEBRASKA REPORTS. [VOL. 65 

Cuyler v. Lilly.  

elapsed for the payment of the sum mentioned in the 
decree the clerk issued a formal order of sale, in which was 
copied the decree, which was addressed to the sheriff, and 
commanded him "to carry into effect the foregoing decree 
according to its terms" and to appraise, advertise and sell 
said premises, etc. The sheriff's return showing what was 
done under the order of sale disclosed that. according to 
the command thereof, he did certain things. It is now 
insisted, and was urged in the trial court as a reason why 
confirmation should not be had, that the issuance of the 
order of sale by the clerk was without authority, and that 
as the sheriff acted under the order of sale and not under 
the decree, he therefore had no authority to make the sale.  

The order of sale was but a means of calling the atten
tion of the sheriff to the decree, and that the time for its 
execution had arrived, but really added nothing to the 
authority granted by the decree itself. A formal order 
of sale, issued by the clerk of the court in actions of the 
character now under consideration, has long been recog
nized in the practice as a proper method to be resorted to 
for the purpose of calling into action the powers of the 
sheriff in the execution of the decree of the court, and 
must now, we think, be held proper practice for the pur
pose mentioned. The formal order of sale issued by the 
clerk did nothing more than to call the sheriff's attention 
to the decree of the court, and direct him to carry into 
execution its provisions. Whether this be regarded as 
mandatory, directory, as a suggestion, or iere surplusage, 
it did not militate against the authority of the sheriff 
to sell the property and apply the proceeds to the payment 
of the debt found due, according to the terms of the decree.  
The point that the decree was not certified to in the order 
of sale is not well taken. Authority was derived from the 
original decree, and not from a copy thereof, however it 
might be authenticated. The decree was self-executing, 
and no formal order was required in order to give efficacy 
to it. Bristol Savings Bank v. Field, 57 Nebr., 670. In such 
a case the sheriff is the mere agent of the court, which is the
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vendor. The decree directs the sale of the property and 

application of the proceeds to the payment of the debt, 
and is a sufficient warrant of authority to the sheriff.  

Parrat v. Neligh, 7 Nebr., 456; Kuhn v. Kilmer, 16 Nebr., 

699, 702; Jarrett v. Hoover, 54 Nebr., 65, 67; Baldwin v.  

Burt, 54 Nebr., 287, 290. Objection is also made to the 

return of the sheriff, it being claimed that it is ambiguous.  

An examination of the return leads us to a contrary con
clusion. It is shown by the return that in the execution of 

the decree, the deputy sheriff, with two qualified ap
praisers called for that purpose, made an appraisement 
of the property for the purpose of sale, filing the proper 
and necessary certificate to that effect, and the property 
was thereupon duly advertised for sale. On the day and at 
the time the sale was advertised to take place, the sheriff 

exposed the property for sale, sold the same, and made 
his return to the court, showing all the proceedings had 
in the execution of the decree in pursuance of the order 
of sale. We find from an examination of the record no 
sufficient reason why the sale made by the sheriff should 
have been vacated and set aside, on the objections inter
posed by appellant to confirmation, and that the order 
entered confirming the sale which is appealed from is with
out error.  

AFFIRMED.  

JOHN C. MERRILL V. STATE OF NEBRASKA.  

FILED JULY 10, 1902. No. 12,645.  

1. Food Commissioner: GOVERNOR: DEPUTY: CONSTITUTION. The pro

visions of the act of the legislature of 1899, being chapter 35 
thereof (Compiled Statutes, 1901, ch. 33), creating a food com
mission, making the governor the food commissioner, providing 
for the appointment of a deputy food commissioner, and defin
ing the duties of the officers so provided for, does not contra
vene the provisions of section 26, article 5, of the constitution, 
wherein it is declared: "No other executive state office shall be 
continued or created, and the duties now devolving upon oflicers 
not provided for by this constitution shall be performed by the 
officers herein created."
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2. : -. Nor does said act conflict with sec
tion 11, article 3, of the constitution, declaring "that no bill 
shall contain more than one subject." 

3. - : - : - : - . Where a part of an act has been 
declared invalid, and the remainder is complete and perfect in 
all its parts, and is capable of execution, it wilL be upheld and 
enforced, unless it is apparent that the invalid part was an.  
inducement to the adoption of the remainder.  

4. - : - : -- : - : SALARY: ArROrIATION: INDUCE
MENT TO PASSAGE. Hcld, That the part of the act under consid
eration relating to an attempted appropriation for the salary 
of the deputy food commissioner, which has been declared in
valid, was not an inducing element to the passage of the 
remainder of the act.  

ERROR from the district court for Clay county. Tried 
below before STUBBS, J. Affirmed.  

Hainer &6 Smith, for plaintiff in error.  

Frank N. Prout, Attorney General, and Norris Brown, 
for the state.  

HOLCOMB, J.  

Plaintiff in error, defendant below, was convicted of 
the offense of operating a creamery without having first 
procured from the food commissioner of the state an an
nual permit therefor, as provided by section 7, chapter 33,.  
Compiled Statutes, 1901, entitled "Food Commission." 
He prosecutes error proceedings in this court, contending 
that his conviction is unlawful, for the reason that the 
statute under which the conviction was had is unconstitu
tional. No other question is presented by the petition in 
error or in briefs of counsel.  

While it is contended that the statute violates different 
provisions of the fundamental law, chief reliance as to its 
unconstitutionality is grounded on the contention, that 
the act violates section 26, article 5, of the constitution, 
wherein it is provided that "no other executive state office 
shall be continued or created, and the duties now devolv
ing upon officers not provided for by this constitution,
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shall be performed by the officers herein created." It is 

argued that an executive office called a "food commission" 

is created, and an executive state officer designated as a 

"deputy food commissioner" is provided for, contrary to 

the fundamental law quoted. An examination of* the act 

in question in the light of the provisions of the consti

tution referred to, compels us to admit there is some 

merit for the contention of the defendant, and in doing 

so we are not to be understood as casting any doubt on the 

soundness of the prior utterances of this court holding 
that new and additional duties may be laid on one or more 

of the present state officers, and that for the purpose of 

efficiently discharging such additional duties, valid legis

lation may be enacted, providing for deputies or other 

assistants to aid in the performance of the duties thus 

imposed, without trenching on the provisions of the con

stitution heretofore quoted. It is not competent for the 

legislature to create any other executive state office than 

those mentioned in the constitution, or to provide for 

other state executive officers than those recognized by that 
instrument. It is competent for that body to enact all 

needful and necessary laws for the government and wel

fare of the people not prohibited by that instrument, and 

to provide especially for the administration and enforce

ment of such laws by one or more officers of the executive 

department, and also to provide for such deputies or as

sistants as seem to be necessary for the discharge of such 

additional duties, if such necessity there be. With these 

preliminary observations, we will consider briefly the act 

under consideration, for the purpose of determining 

whether its alleged unconstitutionality is manifest to and 

beyond that degree of doubt which is required before we 

are justified in annulling an act of the legislature on the 

ground that it conflicts with the paramount law; such 

consideration to be had with special reference to the con

struction heretofore placed. on this same section of the 

constitution in the many different prior decisions of this 

court in relation to the subject.



Merrill v. State.  

The act in question is a part of the laws of the legis
lative session of 1899, being chapter 35 thereof, regulating 
the manufacturing and sale of foods, providing for a 
system of reports, inspection and permits, fixing fees for 
the same, and providing penalties for violations of the 
act. We have had occasion once before to consider the 
act in question, and there held that that part thereof 
which attempted to appropriate from the state treasury 
a certain amount as annual salary for the deputy food 
commissioner was unconstitutional and void. State v.  
Cornell, 60 Nebr., 276. It is there said, speaking of the 
act: "The act purports, inter alia, to create a food com
mission; to make the governor the food commissioner, 
with authority to appoint a deputy food commissioner at 
a salary of $1,500 per annum, payable monthly, together 
with his expenses actually and necessarily incurred in 
discharging the duties, of his office; to authorize such 
deputy to employ a clerk at a salary not to exceed 
$75 a month; to define the duties of the food commission 
and its commissioners; to require dealers in imitation 
butter and imitation cheese to make reports; to provide 
for permits for dealers and manufacturers of certain ar
ticles and for the inspection thereof; to prescribe fees, and 
to provide for their payment into the state treasury and 
penalties for the violation of the provisions of the act." 
It is especially urged against the validity of this act that 
it in terms and in fact makes the deputy food commis
sioner the executive officer of the commission created by 
the act, and charges him with the discharge of the duties 
therein imposed, rather than the governor, who is desig
nated as food commissioner, and who is an executive 
officer recognized by the constitution. While, as hereto
fore intimated, there is some ground for this contention, 
we are of the opinion that a careful consideration of the 
entire act must lead to the conclusion that the legislation 
is of the same general character, and involves the same 
exercise of power, as that of the enactments creating a 
state board of transportation and a state labor bureau,
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each of which has been declared a valid exercise of legis
lative power, and not in contravention of the section of I lie 
constitution appealed to as forbidding such legislation.  
Much other legislation of the same kind might also be 
referred to, but the above will suffice for all present pur
poses. While the deputy food commissioner is given 
authority almost coextensive with the governor as food 
coumissioner, a critical analysis of the act discloses that 
he acts only in the capacity of a deputy, controlled by and 
under the direction of the governor, who is primarily 
charged with the duties of enforcing the provisions of the 
act, and who is the responsible officer mentioned and rec
ognized aq the one upon whom the duty devolves of carry
ing out the provisions of the act. The deputy is appointed 
by the governor; holds his office during the pleasure 
of the appointing power; and when acting for and in
stead of the* governor,-that is as deputy of the food con
missioner,-he is given and may exercise equal power and 
authority, subject, however, to the approval of the food 
commissioner. He is required to give bond, make a report 
to the governor at stated times, and is authorized to ap
point a clerk; but these circumstances alone would not 
make him an executive officer. The legislature may, we 
apprehend, prescribe what are the duties of a deputy officer 
as well as the principal. The other provisions of the act 
provide, in substance, that the law shall be enforced by the 
food commission through its duly accredited officers, and 
that the food commissioner shall have control over all of 
the subjects mentioned as coming within the scope and 
provisions of the entire act.  

In In re Railroad Commissioncrs, 15 Nebr., 679, an ex
parte proceeding on an inquiry addressed by the legisla
ture to the court, it is held in the syllabus that super
vision of railroads by a commission would be proper, but 
the power must be conferred on executive officers already 
existinr. In the opinion of the judges it is said: "In an
swering Ah former questions, we have seen that all 
executive power maust be enforced by the officers provided 

40
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for by article 5, as constituting the executive department, 
and that the powers imposed upon railroad commissioners 
by the statute of the state of Iowa (and we presume the 
same to be of other states which have resorted to similar 
legislation) are executive. We know of no constitutional 
inhibition to the imposition of additional executive power, 
as such, upon any or either of the officers constituting the 
executive department, and we do think it within the scope 
of legislative wisdom to frame a law for the regulation of 
the management of railroads under the commissioner 
system, with the above limitation as to the personnel of 
the commissioners, and within the limits of the constitu
tional powers of government over private or corporate 
rights, which would be capable of enforcement." In re 
Appropriations, 25 Nebr., 662, is an opinion in answer to 
a similar inquiry, wherein it is held. section 26, article 5, 
of the constitution, prohibits the creation of a new execu
tive department, but does not prohibit the appointment of 
a deputy by the auditor, treasurer, secretary of state, or 
commissioner of public lands and buildings. In Pacific 
E4npress Co. v. Cornell, 59 Nebr., 364, the question of the 
validity of the law providing for the creation of a railroad 
commission, defining their powers and duties and provid
ing for the oppointment of secretaries to assist in the per
formance of the duties so imposed, is directly presented 
for decision, and it is there held that such legislation is 
valid, and does not violate section 26, article 5, of the con
stitution. It is said in the opinion by HARRISON, C. J.: 
"The constitution makers sealed the doorway to any more 
executive state offices, and must have done so, knowing 
and contemplating the future growth and development 
of the state and the consequent birth and existence of fur
ther duties; and their manner of disposition of them was 
that the constitutional officers should attend to them. In 
the decision, In re Railroad Commissioners, supra., the 
right of the legislature to do what afterward was done in 
the law under discussion, was recognized, and one of the 
judges who concurred in that opinion was a member of the
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constitutional convention, and must have known what was 
the import of the constitution as he listened to, and parti
cipated in the debates and considerations of its different 
sections, and gathered information of reasons underly
ing, and the meaning embodied in them, which doubtless 
was remembered more or less distinctly at the time of the 
opinion. In three cases in which decisions of this court 
have been rendered, the authority and power of this board 
to act have been sustained. See State v. FremontE. & M. V.  
R. Co., 22 Nebr., 313, 23 Nebr., 117; State v. Missouri P. R.  
Co., 29 Nebr., 550. The validity or constitutionality of the 
law of the creation of the board was not discussed. It was 
necessarily involved, as, if the law was invalid, there would 
exist no authority by it to act. We are satisfied that the 
law is not invalid for being, in the particulars noticed in 
the attack herein made upon it, repugnant to the provi
sions of the constitution, to which attention has been 
challenged, and that in the cases cited it has been, in 
effect, declared not invalid." Again in Nebraska Tele
phone Co. v. Cornell, 59 Nebr., 737, adhering to the same 
rule of construction, it is said by SULIVAN, J., speaking 
of the opinion in 15 Nebr., 679, and of the subject gener
ally: "We are aware that this case [In re Railroad Com
missioners. 15 Nebr., 679] is not a decision in the tech
nical sense of the term. But it represents, nevertheless, 
the best judgment of the members of the court upon a mat
ter likely to come before them at some time for adjudica
tion. It has been acquiesced in and accepted by every 
department of the government, and by the people, as a 
guide of conduct and a rule of action. To discredit it now 
would be to open Pandora's box, and turn loose a brood of 
evils, without the means at hand to cope successfully with 
them. This court on s.everal occasions has taken juris
diction of causes and decided controversies involving 
large interests on the assumption that the act of 1887 was 
a valid and enforceable law. See State v. Fremont, E. & 
M. V. R. Co. 22 Nebr., 313, 23 Nebr., 117; State v. Mis
souri P. R. Co., 29 Nebr., 550; Chicago B. & Q. R. Co. v.
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State,50 Nebr., 399." Lastly, in the case of State v. Eskew, 
64 Nebr., 600, it is held: "The act of 1887 imposing 
the duties of labor commissioner on the governor of 
the state, and providing for the appointment of a 
special deputy to assist in discharging them, is not 
in violation of section 26, article 5, of the state con
stitution." Commissioner HASTINGS, who wrote the opin
ion, says: "The form of the act of 1887, 'To provide and 
continue a bureau of labor and industrial statistics and de
fine the duties of its officers' (Session Laws, 1887, ch. 47), 
was unquestionably adopted to avoid the provisions of the 
state constitution (sec. 26, art. 5) that no other executive 
state office should be continued or created, and that the 
duties devolving upon officers not provided for by the con
stitution should be performed by the officers therein cre
ated. The objection to the act is that it. authorizes the 
governor, who is named as commissioner, to perform his 
duties, as set forth in the act, by deputy. It amounts to a 
contention that the authorization of deputies for the state 
officers, named in the constitution, is prohibited. The state
ment of the proposition seems to carry with it its own refu
tation. The practice of employing deputies in such offices 
has not arisen since the adoption of our constitution of 
1875. It was certainly well known to the distinguished 
men who drafted that instrument, as well as to the voters 
to whom it was submitted. If they had meant to forbid 
any such practice, they would have done so in direct terms.  
The objection that the act is unconstitutional because the 
duties provided in it may be performed by deputies, can 
not be sustained." 

It is urged that because we decided in the case of State 
v. Cornell, 60 Nebr., 276, that the deputy food commis
sioner is an officer of the state governent and not a mere 
employee, that this is in effect a decision that a new execu
tive office has been attempted to be created in violation 
of the constitution. That decision, we think, goes no fur
ther than to say that the deputy food commissioner is an 
officer of the state government, the same as any other dep-
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uty to other state executive officers, within the purview 

and meaning of section 19, article 3, of the constitution 

relative to appropriations for the salary of the officers of 

the government. The deputy food commissioner may very 

properly be an officer of the state government as distin

guished from an employee, but yet not be an executive 

officer who is not recognized by the constitution. We 

therefore conclude that the act in question is not void be

cause of its supposed conflict with the provisions of the 

section of the constitution quoted.  

It is also argued that the act under which the defendant 

was convicted violates section 11, article 3, of the consti

tution, declaring that "no bill shall contain more than one 

subject." The argument is grounded on the theory that 

the part of the act which attempts to make an appropria

tion for the salary of the deputy food commissioner is a 

distinct and different subject from the main one contained 

in the act. We can not so regard it. An act may require 

an appropriation for its enforcement, and may very prop

erly include the chief legislation, and the appropriation to 

carry it into effect, all as parts of one general subject.  

This is prohibited only where the appropriation is for the 

salary of an officer of the state government, which the con

stitution says shall contain no provision on any other sub

ject than that of making the appropriation. While the 

part of the act making the appropriation has been declared 

void, it was not because it contained different and distinct 

subjects, but because of the provisions of the constitution 

last referred to. Were it not for this provision, the at 

would doubtless have been held valid in all its parts, not

withstanding the other provisions of the constitution to 

the effect that no bill shall contain more than one subject.  

It is also urged that because a part of the act has been 

declared invalid, the whole must fall, on the proposition 

that the invalid part was an inducement to the passage 

of the remainder. We are not impressed with the force 

of this argument. The act is complete, symmetrical and 

perfect in all its parts, without an appropriation for the
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salary of the deputy food commissioner. Nor can we be
lieve that the atteimipted appropriation of the salary was 
an inducement to the passage of the act. The legislature 
doubtless, in its wisdom, regarded such an act as necessary 
for the welfare of the citizens of the state, and the appro
priation of the salary of the deputy food commissioner was 
merely an incident, an ill-advised attempt to provide by 
the same act compensation for the services of the deputy 
food commissioner, when by the constitution, such an ap
propriation should be contained in an act devoted ex
elusively to the subject of appropriations. In Scott v.  
Flowers, 61 Nebr., 620, 622, it is held that where there is 
a conflict between an act of the legislature and the con
stitution, the statute must yield to the extent of the re
pugnancy, but no further; and if the residue is intelligible, 
complete, and capable of execution after striking out the 
invalid part, it will be upheld and enforced except in cases 
where it is apparent that the rejected part was an induce
ment to the adoption of the remainder.  

It can not, we think, be said that the appropriation part 
of the act which has been held invalid was, in any view of 
the subject, a material factor or inducing element to the 
general legislation enacted by the legislature, resulting in 
the creation of the law now under consideration. The 
judgment pronounced against the defendant is under the 
provisions and in pursuance of validly enacted legisla
tion, and should therefore be allowed to stand. The judg
ment is accordingly 

AFFIRMED.  

NOTE.-COnstitbtiou.-Linmitatiols on Number of State Officers.-Decisions 
of Court Thereon.-The proper construction to be placed upon the 
constitutional restriction of the number of officeis, has been a 
mooted question until the filing of this opinion. Hence this opinion 
marks an epoch. One party of strict constructionists have main
tained these restrictions to be absolute-no state officer other than 
those mentioned in the constitution. They have reasoned that the 
constitution should be interpreted by the circumstances under which 
it was adopted and the history of the times. At the adoption of 
the constitution, the state did not contain to exceed one-eighth of 
its present population; and the terrible scourge of the Rocky Moun-
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tain locust had left Nebraska in the condition that Egypt was left 
by the Mosaic locust. It was argued, the restriction as to the nun

ber and the salary of officers was to save expense to the taxpayers.  

On the other hand it was argued that the constitutional convention 
must have recognized the necessity for official arms; that a police

man was a state officer (Newport v. Horton, 22 R. I., 196, 50 L. R. A., 
330); that the warden of the penitentiary, the superintendents of the 

several asylums and the chancellor of the university were, all of 

them, state officers; that the policeman, the warden and the super

intendents were arms of the chief executive, whose duty under the 

constitution required him to take care that the laws were faithfully 
executed, but who could not be expected to manually perform the 

duties of an inferior functionary.  
The strict constructionists replied that the latter construction 

would enable the legislature to create offices ad infinitum, and, by 
making the governor a second Briareus, defeat the very purpose of 

the constitutional restriction.  

The decisions bearing upon this point, are interesting.  
Railroad Commisioners.-The legislature has no power under the 

constitution to create railroad commissioners. The supervision of 

railroads by commissioners would be proper, but the power must 

be conferred on executive oflicers already existing. It re Railroad 

Commissioners, 15 Nebr., 679.  
The creation of the board of transportation and the defining of 

its powers by the legislature is not in conflict with section 26, article 
5, of the constitution, which forbids the legislature to create any 
executive state office. Nebraska Telephoue Co. v. Cornell, 59 Nebr., 737.  

The Word "Clerk."-"There shall be no allowance for clerk hire in 
the offices of the superintendent of public instruction and [the] 

attorney general." Constitution, art. 5, sec. 24. In construing this 

part of the constitution a judge who was a, member of the convention 

which framed that constitution, defines the word clerk as "a person 

employed in an office, public or private, for keeping records or 

accounts"; and the court held that the word did not include a dep

uty, an assistant or a stenographer. In re Appropriations for Deputies, 
etc., 25 Nebr., 662, 669.  

Supreie Court and Its Officers.-In determining a question of the 
power of the legislature as to fixing the number of district judges, 
AAXWELL, C. J., held that section 13, article 1, of the constitution, 

that "All courts shall be open, and every person, for any injury done 

him in his lands, goods, person, or reputation, shall have remedy by 
due course of law, and justice administered without denial or delay," 
would be meaningless unless the legislature was clothed with power 
to furnish the necessary tribunals for the prompt disposition of 
cases pending in the courts. In re Groff, 21 Nebr., 647, 661. This, 
however, is a dictum.  

The constitution of Nebraska provides: "There shall be appointed 
by the supreme court a reporter, who shall also act as clerk of the 

supreme court, ahd librarian of the law and miscellaneous library
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of the state." Art. 6, sec. 8. By an act approved June 24, 1867 (Gen
eral Statutes, 1873, p. 990), the office of state land commissioner was 
created. The duties were imposed on the state auditor and the 
salary fixed at $1,000. It was claimed that the constitutional limita
tions repealed the statutes, and the auditor could not draw this 

salary after the adoption of the constitution of 1875. But the su

preme court held otherwise. State, ex rel. Weston, v. Liedtke, opinion 
by Con, J., filed January 8, 1880. See Complete Record D, pages 
333-336. This opinion was never published in the reports. But on 

the strength of it Frederick A. Liedthe, auditor, paid Guy A. Brown, 
reporter and cx-officio clerk and librarian, a salary as librarian. But 

the supreme court held in another case that expenses incurred by the 

reporter in preparing copy, reading proof, and packing and ship

ping are not properly chargeable against the appropriation made 
by the legislature for the payment of said volumes; the salary paid 
to the reporter, is exclusive of any and all modes of compensation 

for work on the reports. In re Brown, 15 Nebr., 688. To steer be

tween Scylla and Charybdis (the two last cases cited), it was the 
practice, for twelve years, to appoint a man deputy librarian, and 
then have him act as court reporter. No clerk since Guy A. Brown 
has given personal attention to editing the reports.  

The funcilons of the supreme court commissioners were held con
stitutional. In, re Supreme Court Con issioners, 37 Nebr., 655; Ran
dall r. Nalional Building (6 Protective Union of Minneapolis, 43 Nebr., 876.  
-W. F. B.  

PEARL RANDOLPH V. STATE OF NEBRASKA.  

FILED JULY 10, 1902. No. 12,696.  

1. Jury: CHALLENGE FOR CAUSE: REGULAR PANEL: SPECIAL VENIRE: 

CODE OF ('IVL PROCiEDURE: CHAILLENGE TO ARRAY: SITTING AT 
SAIE TRM, It is not a good ground of' challenge for cause, 

under the provisions of section 665, Code of Civil Procedure, 
that a juror who has been snunnoned on the regular panel, 
which has been quashed on a challenge to. the array, has again 

been summoned under a special venire at the same term of 

court; nor would the challenge be good had the juror sat in 

a cause tried at the same term of court before the challenge 
to the array was sustained.  

2. Special Venire: QUASHING PA-eNEL. Alleged irregularities in the 
issuance of a special venire after the quashing of the regular 
panel of jurors, which have in nowise been called to the atten
tion of the trial court, nor mentioned in the motion for a new 
trial, can not be considered in the appellate court on review 
by proceedings in error.  

3. Admission of Evidence: Eunon. Alleged error in the admission 
of certain evidence, examined, and found not well taken.
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4. Forgery: FIcTITIous NAME. The signing of a fictitious name of a 
person to an instrument which is the subject of a forgery, with 

an intention to defraud, is a false and fraudulent making of 

such instrument, and constitutes the offense of forgery.  

ERROR from the district court for Merrick county.  
Tried below before HOLLENBECK, J. Affirmed.  

WV. T. Thompson, for plaintiff in error.  

Franzk N. Prout, Attorney General, Norris Brown and 
George V. Ayrcs, for the state.  

HOLCOMB, J.  

The defendant was informed against and convicted of 
forging and uttering a forged check for the payment of the 
sum of $76.50. By proceedings in error, he brings the rec
ord of his conviction here for review.  

The ruling of the trial court on his challenge to certain 
proposed jurors for cause, who were impaneled to try the 
question of his guilt, is assigned as error. The three jur
ors were challenged for cause on the ground that they had 
been summoned to attend court, and had attended as jur
ors, within two years next prior to the time they were 
called in the case at bar, and the challenges interposed, 
and were therefore disqualified under the provisions of 
section 665 of the Code of Civil Procedure. This section 
provides, in substance, that it shall be a sufficient cause 
of challenge to any juror called to be sworn in any cause 
that he has been summoned and attended said court as a 
juror at any term of said court held within two years prior 
to the time of such challenge. The force and effect of this 
section of the statute have been considered and construed 
in the cases of Marion v. State, 20 Nebr., 233; Wiseman v.  
Bruns, 36 Nebr., 467; and Coil v. State, 62 Nebr., 15, and 
we need not now further elaborate thereon. The facts, as 
disclosed by the record and voir-dire examination, which 
it is claimed disqualified the jurors when challenged, ap
pear to be that the three several jurors had been sum-
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moned as a part of the regular panel to appear at the same 
term of court at which the defendant was tried., and on 
the defendant's application, by a challenge to the array, 
the regular panel summoned to serve at that term was 
quashed. One of the jurors, it appears, had served in one 
action which had been tried before the quashing of the 
panel. After the challenge of the defendant to the array 
had been sustained, and the regular panel quashed, the 
three jurors objected to were summoned on a special venire 
ordered by the district court. The alleged disqualifica
tion does not, in our judgment, come within the provisions 
of the statute referred to. The statute says summoned 
and attended as jurors at a term of court held prior to the 
time the challenge is interposed. These jurors had been 
illegally selected and summoned for the same term at 
which the defendant was tried, and one had served in one 
cause tried before the trial of the defendant. Such facts 
would not render them disqualified, by reason of the stat
ute mentioned, from serving as jurors in any cause tried 
at any time during that term of court. No error was, 
therefore, committed in the rulings complained of.  

Some complaint is made as to the issuance of the special 
venire after the quashing of the regular panel; but as no 
objection was made in the trial court, and its attention in 
nowise called to the alleged irregularity, nor was the mat
ter mentioned in the motion for a new trial, we can not, 
therefore, now consider it.  

Complaint is made because of the admission of certain 
evidence wherein the complaining witness was allowed to 
testify that he registered in a book he kept for that pur
pose the name given by the defendant as buyer of certain 
property given in exchange for the check at the time of 
uttering the instrument, which was the name of the payee, 
and which was indorsed on the back of the check when it 
was transferred to the complaining witness. The evidence 
was but a part of the transaction connected with the trans
fer of the alleged forged paper from the defendant to 
the complaining witness, which constituted the offense
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charged, of uttering and publishing the forged paper, and 
was admissible as a part of the res gesta:. The statement 
was also only an incident to the testimony of the witness 
regarding the main fact sought to be proved, as to the 
name the defendant represented himself to possess at the 
time he disposed of the forged instrument, concerning 
which it was altogether proper to give testimony.  

It is also argued that the evidence is insufficient to sus
tain a verdict of guilty of forgery and uttering a forged 
instrument. To support this contention, counsel relies, 
if we understand him correctly, on the proposition that 
the signing of a fictitious name to an instrument which 
may be made the subject of a forgery would only be a 
fraud and would not constitute the crime of forgery. We 
can not assent to this doctrine. 'We think the rule is well 
settled, and it is supported by authority, that by signing 
falsely and fraudulently the name of a fictitious person 
to an instrument, such as a check, promissory note, etc., as 
well as that of a real individual, in both cases there being 
an unlawful and criminal purpose to defraud, the offense 
of forgery is committed. 1 Bishop, Criminal Law, sec. 572, 
and vol. 2, sec. 543. Says the supreme court of Michigan, 
in a case very similar in its general aspects to the one at 
bar: "It is next argued that the names to the order were 
fictitious, and therefore the crime of forgery was not com
nitted. The common-law definition of 'forgery' is a 'false 
making, or a making malo animo of any written instru
ment with intent to defraud.' The present case is clearly 
within this definition. The authorities, moreover, lay 
down the rule as follows: 'Signing fictitious names, or 
the names of nonexisting firms or persons, to an instru
ment, with an intention to defraud, is a false making 
and constitutes forgery.'" People v. Warner, 62 N. W.  
Rep., 405. In support of the same doctrine may be 
cited Davis v. State, 29 S. W. Rep. [Tex. Cr. App.], 478; 
State v. Hahn, 38 La. Ann., 169; State v. Vineyard, 40 
Pac. Rep. [Mont.], 173; State v. Wheeler, 10 L. R. A.  
[Ore.], 779, and authorities cited in the foot-notes. Com-
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monwoealth v. Chandler, Thatcher's Criminal Cases, 
[Mass.], 187.  

In any view of the case, the evidence is amply sufficient 
to sustain the verdict of the jury; and, the record being 
free of prejudicial error, the judgment of conviction 
should be affirmed, which is accordingly done.  

AFFIRMED.  

NOTE.- Forgery.-Fictitious Name.-Evideence.-As to forgery and 
falsely personating another, see 2 Russell. Crimes [ed. 18961, 575, 
770; as to forging of receipt, see same, Appendix M. In case of 
a forged receipt, it is proper to inquire into the pecuniary condi

tion of the person in whose favor the said receipt purports to have 
been g:ven, at or about the time of the date of the receipt. State 
f. Hedersoan, 2) W Va., 147. Where the forgpd name is supposed to 

be fictitious, the testimony of a police officer acquainted in the 

place where the person is supposed to live is competent to show 

that no such person lives there. The extent of his search and his 

opportunities go to the weight and not to the competency of the 

testimony. St'te v. Hehn, 38 La. Ann., 169; People r. harip, 53 Mich., 
523. To rebut the presumption of innocence through ignorance, 

previous statements made by the defendant, relating to other forged 
papers in his possession prior to the commission of the offense, 

are admissible in evidence. The King v. Atkiukaliilii, 5 Hawaiian 
Rep., 96. A person may be guilty of forgery in fraudulently signing 
his own name, when it is identical with the person who should 

have signed. United States v. Long. 30 Fed. Rep., 678. The last case 
was where a person presented a money order payable to a person 

with the same name as himself. The gravamen of the offense is the 

fraudulent intent.-V. F. B.  

STATE, EX REL. F. C. BROCKIITT ET AL., V. CITY OF ALLIANCE 

ET AL.  

FILED JULY 10, 1902. No. 12,742.  

J. Liquors: LICENSE: CITY: COUNCIL: GRANT: ISSUANCE: AT).TOITRNED 

MEETING: REVOCATION: QUERE. Whether a city council which 

has by order granted a license to an applicant to sell intoxi

cating liquors, no formal license having been issued, can at 

an adjourned meeting some two weeks later reconsider their 

action granting such license and reject the application, without 

notice to the applicant, quicrc.
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2. License: REFUSAL: DISCRETION. It is within the absolute discre

tion of the licensing authorities to refuse a license to all 

applicants therefor in any county or municipality of the state.  

3. Liquor Traffic: LICENSE: REGULATION: QUASI-JUDICIAL CAPACITY: 

APPEAL. Where the traffic is licensed and regulated in pur
suance of the law regulating the sale of intoxicating liquors, 
and ordinances of the municipalities of the state, those author
ized to grant a license to such as apply therefor, in passing 
on ain application, act in a quasd-judicial capacity; and from the 
action taken thereon an appeal lies to the district court by 
any party interested in such application.  

4. Licensing Authorities: LEGAL DISCRETION: ARBITRARY AC'rboN.  

Such licensing authorities, in passing on applications for 

license, can exercise only a legal discretion, and have not a 

right to exercise arbitrary and capricious discretionary power 

regarding such application.  

5. Writ of Mandamus. Held, in the case at bar, that the relators 
are entitled to a writ of mandamus to correct an abuse of 

arbitrary exercise of authority.  

ERROR from the district court for Box Butte county.  
Tried below before WESTOVELR, J. Reversed.  

William Mitchell, R. C. Noleman, Thomas J. Doyle, 
George W. Berge and Wright & Stout, for plaintiffs in 
error.  

R. C. Noleman, William Mitchell and Doyle & Berge: 

Two distinct legal questions are presented by this 
record: 

1st. Under the Ames Law, can a board authorized to 
grant license, after having declared itself in favor of li
cense, and having granted license to certain licensees, arbi
trarily refuse license to other applicants, who have strictly 
complied with the requirements of the law, and entitled 
to license save for the caprice of the board? 

2d. Can a licensing board, after having granted a li
cense and having directed the same to issue, and having 
approved the bond, and having accepted the license money, 
and after the licensee, upon the strength of these several 
acts of the board, has purchased a stock of liquors and 
other things necessary to conduct the, traffic, arbitrarily
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cancel the order granting the license, at an adjourned 
meeting, after an interval of a fortnight, without the 
knowledge of the licensee and without notice to him? 

The first question should be answered in the negative 
and we cite Ex parte Lcvy, 43 Ark., 42, in support of our 
position.  

Under the second head, it is not necessary to cite au
thority. The licensee had acquired a vested right, of 
which he could only be deprived by his own wrongful act.  

Carl C. Wright and John F. Stoitt: 

When this grant of power was made by the council, and 
the city by its authorities received the money, the grant 
was complete, and it could only be taken away in a method 
provided by statute, which clearly provides that the li
cense shall be revoked or annulled only upon notice to the 
party holding the same. True, the license is not strictly a 
contract; and it may not be a property right; but it is a 
privilege which, once granted, can not be taken away 
without a hearing. This is clearly recognized in the stat
ute which gives the board a right to revoke the permit to a 
druggist, which is not paid for as a license, at any time
without notice; but a distinction is made in case of a 
license for which a fee is paid.  

In the case of Martin v. State, 23 Nebr., 371, the court 
in the majority opinion held that a license might be re
voked after a conviction in the justice or police court with
out further notice to the licensee, but that was upon the 
theory that in the trial and conviction the licensee had 
had an opportunity to be heard, and because the judgment 
of conviction was binding upon him. The reasoning of 
Justice MAXWELL, however, in his dissenting opinion, is 
much more consonant with established principles of law.  
Both the majority and the dissenting opinions recognize 
the fact that when the grant has once been made of the 
privilege to sell intoxicating liquors, it is a right of such 
character that the law recognizes that it shall not be re
voked except for cause upon a hearing. It is claimed,
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however, that since the action of the council granting the 
license was reconsidered at an adjourned meeting, that it 
was within the power of the council to control its own 
acts until 'the adjournment sine die of the session. There 
is no question but that a city council may reconsider and 
chinge its action at an adjourned meeting the same as 
though done at the meeting at which action is first taken.  
There is also no question that in case no rights of third 
parties have intervened that the council may at any time 
undo what it has done. The question in this case, how
ever, is entirely different. The council's action in the mat
ter was complete. It had done all it had to do. It ha.d 
granted the license and ordered it issued. The city by its, 
other authorities had acted upon this order and received 
the money for the license. After this had been done the 
licensees had invested large sums of money in reliance 
upon the action of the council. Their right under the 
grant of the council had become complete and in reliance 
thereon they had been put in such a situation that it is 
iipossible for the council to put them in statu quo.  

V. G. nionson., Michael F. Harrington and Nathan K.  
Griggs, for defendants in error.  

Simonson filed no brief.  

Harrington and (riggs argued orally that an ad
journed meeting of the board was a part of the 
original sitting; that it was the duty of the licensee 
to take cognizance of all adjournments without further 
notice; that, the two meetings-the original sitting and 
the session on adjournment-being an entirety, it was in 
the power of the board to undo that act in their quasi
judicial capacity. They were in this respect like a district.  
court. The same argument miight be made for a litigant 
before a district court that had been made for this licensee.  
Suppose a session of the district court for Box Butte 
county is called for the month of January, 1902; and at 
that time a decree is entered fixing the title to certain real

VOL. 65]



528 NEBRASKA REPORTS. [VOL.65 

State v. City of Alliance.  

property in it. The term is adjourned till July; and, in 
the meantime, A places thousands of dollars of improve
ments upon the real estate, will those improvements oust 
the court of jurisdiction to set aside its deciee? The 
licensee in this case may be able to recover his license 

money. We are not, however, trying an action for money 
had and received or a suit in equity. It is simply the 
right of the board to revoke this license.  

HOLCOMB, J.  
The relators prosecute error proceedings from an order 

of the district court for Box Butte county denying their 
applications for peremptory writs of mandamus against 
the respondents, and dismissing at their cost the three 
several actions brought for the purpose of obtaining such 
writs. By agreement of all parties in interest, the three 
several actions were consolidated and pro- -- uted as one 
suit, the law and the facts being equally applicable to 
each, and the writs prayed for being identical, save as to 
the names of the relators; and the right to ha v e the writs 
issued is based substantially on the same grounds in each 
application. The facts are all agreed to and stipulated 
in the record. The questions involved and presented to us 
for consideration are purely matters of law. The subject 
of the controversy is in respect of the gran ting of licenses 
to the relators by the municipal authorities of the city 
of Alliance, a city of less than 5,000 inhabitants, to sell 
intoxicating liquors therein for the current fiscal year.  
The case presents a twofold aspect, one of which is 
whether, when a city council has granted a license to sell 
intoxicating liquors, after full and due compliance with 
all of the requirements of chapter 50 of the Compil
Statutes regulating the sale of intoxicating liquors and th.  
ordinances of the city regulating the granting of licenses, 
the city council may, at an adjourned sitting, some two 
weeks later, without notice to the applicants and without 
giving any reason therefor, rescind and revoke its previous 
order granting such licenses, and reject the application.
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The other question is whether, when the city council has 
enacted an ordinance for licensing and regulating the sale 
of intoxicating liquors within the corporate limits of the 
municipality, and is granting licenses to different appli
cants, it may arbitrarily and capriciously, through mere 
whim, favoritism, or prejudice, and without reason or 
cause, discriminate against an applicant in every way ad
mittedly qualified, and who has complied with all the re
quirements of law and the ordinances of the city, and 
against whom no objections, remonstrances or protests are 
presented, and refuse to grant to such applicant a license, 
while granting the same to others. It is argued with a 
degree of plausibility, and with citations of authorities of 
respectability in support of the position, that whether a 
license shall be' granted to any individual rests in the dis
cretion of the licensing authorities, and that such discre
tion is absolute, unlimited and beyond the control of any 
other power.  

It appears from the stipulated facts in the case at bar 
that on May 6 the city council, after full compliance with 
all the requirements of the law on the pa'rt of the relators, 
entered an order granting licenses to them on their several 
applications, and also to three others residing in the city 
who were desirous of engaging in the same business. The 
licenses were granted after hearing, and in pursuance of 
an ordinance of the city duly enacted for such purpose.  
The city council then adjourned its meeting until the 20th 
of the same month. The mayor, whose duty it was, with 
the city clerk, to sign the licenses so granted to relators 
by the city council, refused to sign the same, and no formal 
licenses were issued. On May 20, at the adjourned meet
ing of the city council a motion was made to reconsider 
and rescind the action taken on May 6 in granting licenses 
to the relators; two members voting in favor, and one 
against the motion, which was declared adopted. The 
city council was at the time composed of four members, 
and the mayor as an ex-officio member; one of the coun
cilmen being absent. No reason is assigned for the city 

41
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council's action last taken, and none appears to exist. The 
action was manifestly the result of an arbitrary exercise 

of power by the members of the city council, who favored 
the motion to reconsider, so as to deprive the relators of 
the privilege of engaging in the business, not because there 
was any objection which would not apply equally to the 
others who had been granted a license, but from motives 
undisclosed; it being contended that no reason of a sub
stantial character was required to be assigned as a basis 
for the action taken. It is admitted that the relators had 
expended large su'ms of money in buying stocks of liquors 
and preparing to engage in the business, relying on the 
faith of the order of the city council of May 6 granting 
them licenses on their application to engage in such busi
ness. It is argued that because the meeting of the city 
council of May 20th was in pursuance of an adjournment 
of the meeting of May 6th, and no formal license had is
sued, the city council might properly reconsider its former 
action, and reject the several applications of the relators.  
The council could, we think, reconsider and revoke its 
action taken prior thereto at the same meeting, where no 
rights have attached, and the action taken which is sought 
to be reconsidered has not been acted on. Dillon, Munici

pal Corporations [3d ed.], sec. 290, and authorities cited.  
The relators were not authorized to engage in the busi
ness until licenses were issued. The money paid as license 

fees did not belong to the city before the licenses were 
issued, and to that time was subject to the order of the 
relators. State v. City of Itincob?,, 6 Nebr., 12. With

out, however, passing directly on the question first called 
to our attention, we pass to the second, which, in our view 
of the case, must finally dispose of the rights of the liti
gants in.the present proceeding, as presented to us by the 
record.  

This phase of the litigation is fairly presented by the 
issues, has been exhaustively argued by counsel, and its 
determination appears essential to a proper disposition of 
the case. It is quite important to know and determine
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whether or not, in granting a license to sell intoxicating 
liquors under the law of this state, the licensing authori
ties after they have determined to grant licenses in a par
ticular locality or municipality have an uncontrolled and 
unlimited discretion, without reason or cause for the basis 
of the action taken, to arbitrarily grant a license to one 
individual and refuse to another equally well qualified, or 
whether the discretion reposed in them is a limited one, 
and must be exercised on some rational ground, as distin
guished from mere caprice. In the case at bar, no reason 
is given for the action taken by the city council in recon
sidering its prior action granting the relators license to 
engage in the liquor traffic, and, by the stipulation of facts, 
no reason of a substantial character did exist as a cause 
for the action taken. If the discretion thus exercised is an 
unlimited one, then, so far as the present phase of the case 
is concerned, the relators are without remedy, and the 
action so taken is final. It is the settled law of this state, 
as well as in many other jurisdictions, that whether the 
traffic in intoxicating liquors shall be licensed by the li
censing authorities of a political subdivision of the state, 
or the municipalities thereof, rests absolutely and entirely 
in the discretion of such bodies, and in the exercise of such 
discretionary power there is no control or limitation by 
any other power. State v. Cass County, 12 Nebr., 54. But 
may it be said that a licensing .board has the same abso
lute discretionary power to grant to one a license, and 
refuse another? 

Will the statute regulating the sale of intoxicating liq
uors in this state bear the construction that after the au
thorities have determined to authorize the sale of intoxi
cating liquors under the regulations provided for by law, 
they may, arbitrarily and without any reason therefor, 
grant a license to whomsoever they choose, who have com
plied with the law, and refuse it to whomsoever they may 
say it does not please them to have the applicant engaged 
in the traffic? Can they grant a license to a favorite indi
vidual,-give him the exclusive privilege to engage in the 
traffic,-and refuse a license to all others?
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It is provided by section 1 of chapter 50, that first there 

shall be a petition setting forth the character of the appli

cant, where the proposed sale is to take place, and other 

formalities, and the number of freeholders which is re

quired in order to make a valid petition. By section 2 

public notice of the hearing of the petition is provided for, 
and when all of the essential prerequisites have been com

plied with, a license may be granted. By section 25 it is 

provided that the corporate authorities of all cities and 

villages shall have power to license, regulate and prohibit 

the giving away and sale of intoxicating liquors in such 

cities or villages; such corporate authorities to comply 

with and be governed by all of the provisions of chapter 

50 in regard to the granting of license. By subdivision 9, 
section 69, article 1, chapter 14, it is provided that cities 

of the second class of less than 5,000 shall have power by 

ordinance to license, regulate and prohibit the selling or 

giving away of intoxicating liquors within such city; the 

license not to extend beyond the municipil year in which 

it is granted, and such corporate authorities to comply 

with the general laws of the state relative to the sale of 

intoxicating liquors. By section 4 of chapter 50 it is pro

vided that on the hearing of any case arising under the 

provisions of sections 2 and 3, compulsory process for the 

attendance of witnesses may be had, the testimony on the 

hearing reduced to writing; and, if any party feels himself 

aggrieved by the decision made in the case, he may appeal 

to the district court, and such appeal be decided by the 

judge of such court. It is logically deducible from the 

foregoing that the legislative intendment relative to the 

sale of intoxicating liquors in this state is that the traffic 

is prohibited except where the privilege to engage in it is 

granted by the local authorities; that whether the traffic 

shall be licensed in any particular county or municipality 

rests exclusively with the body empowered to grant a li

cense, and their discretion in refusing to grant a license 

to engage in the traffic can in nowise be interfered with; 

that, where the traffic is licensed, *whether or no a license

NEBRASKA REPORTS. [VOL. 65532



State v. City of Alliance.  

shall be granted to any individual rests in the discretion 
of the licensing power, to be determined on the applica
tion of the party desiring a license, after a hearing,-such 
discretion to be exercised in a quasi-judicial capacity; 
that when action is taken on any application for a license, 
any party interested may appeal from such action to the 
district court, and there have the cause reviewed, and the 
question determined as to whether or not, under the evi
dence in that particular case, the applicant is entitled, 
under the law, to have a license granted him. The views 
just expressed are fully sanctioned by the prior utterances 
of this court in the case of Waugh v. Graham, 47 Nebr., 
153, 160, where Mr. Justice HARRISON quotes approvingly 
the utterances of the trial court in its findings, as follows: 
"The evident meaning of the language used * * * was 
that in the matter of the hearing on the application for a 
liquor license the excise board did not act ministerially, 
but judicially, and after listening to the evidence, exer
cised their discretion or judgment in determining whether, 
in view of all the facts and circumstances, a license should 
be granted or refused, and that if the appellate or district 
court, after scanning all the same testimony, reached a 
different conclusion on any vital point involved, the decis
ion of the excise board must be reversed as a wrong exer
cise of the right to decide, of the discretion vested in it, or 
if the court's conclusions agreed with those of the board, 
its judgment must also agree." Continuing, says the 
author of the opinion: "It is clear that the licensing body 
is vested with discretionary power; that its action is judi
cial and not merely ministerial. 'In far the greater num
ber of states the doctrine is now well settled that the court 
or board charged with the duty of issuing licenses is vested 
with a sound judicial discretion, to be exercised in view 
of all the facts and circumstances in each particular case 
as to granting or refusing the license applied for. The 
principle is that the licensing authorities act judicially, 
and not merely in a ministerial capacity.' In determining 
the nature as well as the existence of this discretion much
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will depend upon the language of the local statute, and 
this, of course, should be carefully scrutinized; but the 
general disposition, under all the diverse forms of statu
tory provisions, is to leave a wide margin of discretion to 
the court or board hearing the application,' "-citing 
Black, Intoxicating Liquors, p. 211, see. 170; State v. Cass 
County, 12 Nebr., 54.  

It would seem to be a vain and useless thing for the 
legislature to provide for an appeal from the action of the 
licensing board to the district court, and there have the 
case heard on appeal, and a proper judgment entered, if 
the discretion of the licensing body was unlimited, and 
to be exercised arbitrarily according to the uncontrolled 
will of that body. Nor do we think the different sections 
of the statute regarding the subject, when construed to
gether, are susceptible of such a construction. If the licens
ing board acts quasi-judicially, as has been repeatedly 
held they do, it would seem there must be a rational basis 
for the action taken, and a reason given based upon the 
evidence or facts and circumstances of which the board 
may legally take cognizance, such as may be reviewed and 
considered by the appellate court in the determination of 
the correctness of the conclusion reached by such tribunal.  
While the authorities are not entirely harmonious on the 
subject, a careful consideration of many of them leads us 
to conclude that on principle there is not a great diverg
ence of opinion; that almost all the decisions of the courts 
of last resort recognize the principle that whether the traf
fic shall be licensed in a particular political subdivision or 
municipality rests absolutely in the discretion of the 
licensing body, but where the traffic is sought to be con
trolled and regulated by licensing those engaged in it, the 
discretionary power to grant or refuse a license is a legal 
discretion having law and reason for its basis, and that 
arbitrary action may be controlled by the writ of man
damus. Says Black, Intoxicating Liquors, section 171, 
"The discretion to be exercised in granting or refusing li
censes, is a sound judicial discretion, to be determined, in
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its exercise, by the facts and circumstances of each case.  
It is not the arbitrary will of the judge; it must rest on 
reasons. It would be improper to grant a license to any 
applicant without investigating his qualifications. And it 
would be equally improper to refuse a license to any ap
plicant from mere prejudice or caprice, or without any 
reason whatever. The limits of the (1iscretion are marked 
out by the law, and to exceed them, on one side or the 
other, is an abuse of power." In State v. Han ion , 24 Nebr., 
608, 612, it is said: "The granting of a license under the 
provisions of law which we are now considering, is a mat
ter of discretion on the part of the board controlling the 
municipal body in question; this discretion is not an arbi
trary one, but is cOntrolled by many and appropriate pro
visions of law. This discretionary power arises and be
comes operative as to each particular case only, upon the 
applicant placing himself in the situation entitling him to 
cinsideration as an applicant for such favor." Under a 
general ordinance providing for the granting of licenses, 
such as has been passed by the authorities of the city of 
Alliance, which has been made a part of the record in this 
case, and the right of a city council acting under such ordi
nance to grant or refuse at will and arbitrarily a license 
to an applicant therefor, it is said by the appellate court 
of Illinois, in speaking of a similar case decided by the 
supreme court of that state: "The court held in substance 
that under a general ordinance of a city for licensing dram
shops the city authorities had no right to make an arbitrary 
discrimination in granting license. They can not grant 
the same to a favored few and refuse it to another who has 
in all respects complied with the ordinance and laws of 
the state, who is admitted to be a suitable person for the 
transaction of such business. Municipal corporations are 
mere creatures of the legislative will and can exercise no 
powers, except such as the state has conferred upon them.  
All powers they possess are held by them in trust for the 
people of the municipality and the people generally." 
Za'none v. Mound City, 11 Brad., 338. Under statutory
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provisions in substance quite analogous to our own, it is 
held by the supreme court of Arkansas in the case of Ex 
parte Levy, 43 Ark., 42: "The county court has the dis

cretion to grant or entirely refuse license to sell liquor at 

all, in township or city wards, where the county and town

ship, or ward, have voted for license; but if it license some 

it can not arbitrarily refuse other applicants in the same 

township or ward who are of good moral character and 

comply with the requirements of the statute; and when 
some are refused, the court should give its reasons, so that 

an appellate court may see whether a sound legal discre

tion has been exercised." In the opinion, after reviewing 

the different authorities, it is said: "Upon a review of all 

the conflicting and modified views, which have been ex

pressed by the courts, a majority of the court determine: 

That any construction of law which gives to the county 
court the power, arbitrarily to grant licenses to some indi

viduals, and refuse them to others in the same township 

or ward, equally as competent and as worthy, and without 

any cause assigned, is contrary to the spirit of our gov

ernment and in hostility to the declarations of our Bill of 
Hights, and a misapprehlension of legislative intent. We 

think the discretion of the county court extends to deter

mining whether or not any license at all shall be issued in 

any particular township or ward, after that discretion 
may have been conferred by the vote of said township or 
ward, and by the vote of the county. But, having adopted 
the policy by issuing any license, it has no further discre
tion in a particular case, than to determine whether the 
applicant has complied with all the requirements of the 
law, and is of good moral character, and, we think, upon 
refusal, the grounds of the objection should be shown, that 
it may be seen whether or not the court has exercised a 
sound legal discretion in the matter." To the same effect 
may be cited Sherlock v. Stuart, 96 Mich., 193; Petition of 
leaudcnbusch, 120 Pa. St., 328; In re Sandoroft's License, 
168 Pa. St., 45; Brock v. State, 65 Ga., 437. In discuss
ing the question of what is a discretionary power, and the
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meaning of the term when granted by law, either expressly 

or impliedly in connection with the exercise of official 

duty, is is said by the supreme court of the District of 

Columbia: "The meaning of the term discretionary * * 
is that the discretionary decision shall be the outcome of 

examination and consideration; in other words, that it 

shall constitute the discharge of official duty and not a 

mere expression of personal will-thus, where discretion

ary power is granted to approve or disapprove a license, 
an arbitrary disapproval without an examination of rele

vant facts, and expressing nothing but the mood of the 

officer, would not be an exercise of discretionary power 

within the legal meaning of the term, and would expose 

him to the interference of the court by writ of mandamus." 

United States v. Douglass, 19 D. C., 99.  

It is argued by respondents' counsel that because of the 

use of the words "may grant a license," in section 2 of the 

liquor act, it can not be construed as mandatory without 

doing violence to the general rule of construction, to the 

effect that the word "may" can be construed as mandatory 

only for the purpose of sustaining, preserving, or enfore

ing a right, but never to create one, and that it can not be 

said that the relators have a legal right to the licenses, 
which they are seeking to enforce. Without entering into 

a discussion of the technical rules determining when the 

word "may" should be construed as mandatory, we are 

satisfied that it was not the intention of the legislature to 

emupower the municipal authorities of the state with an 

unrestrained discretion to discriminate, without cause or 

reason, between applicants for liquor licenses, granting to 

one and refusing to another capriciously and whimsically; 

but rather, it was the intention, that when it was deter-.  

mined to license the traffic, to determine the right of those 

applying to engage in the business under recognized rules 

and laws, and for causes and reasons applying to all alike, 

and in the exercise of a legal discretion, subject to review 

by appeal to the district court. The word "may," we ap

prehend, applies more directly to the right of the local
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authorities to refuse a license altogether to all applicants, 
or, within the legal discretion of the licensing board, to 
grant to all those who bring themselves within the provis
ions of the law and the rules and ordinances enacted for 
the licensing and regulation of the traffic. We do not 
mean to say by this that every applicant without limit, 
who should prove himself qualified, should be granted a 
license, but that restrictions and regulations should be of 
general application, applying to all alike, and not such as 
could be used to deprive one of the privilege, and held for 
naught as to another.  

It is also said, although not properly inferable from the 
record, that the action of the city council which is com
plained of may. have been occasioned because of a desire 
to restrict the number of saloons and those who should 
be licensed to engage in the traffic, or prevent the selling 
of liquors at places applied for by the relators because 
deemed inexpedient and inimical to the interests of the 
city, and especially of the locality where it is proposed to 
engage in the business. This is mere speculation, and we 
are not at all warranted in arriving at any such conclu
sion, or to any other conclusion than that the action was 
purely arbitrary. The argument admits the correctness 
of the proposition of the relators wherein they contend 
that such action must have a, reason for its basis, and 
that the discretionary power resting in the city council is 
not unlimited. The right to regulate the traffic through 
restrictions and regulations almlost innumerable and in
conceivable in variety is conceded. Such regulation, how
ever, can not be the product of the ever-changing personal 
wishes and will of the city council, unenacted into ordi
nance or resolution, but locked in their breasts until 
needed to gratify some personal whim, and again bidden 
in the secrecy of their minds while others are granted the 
very privileges denied to those from whom it suited their 
pleasure to withhold. The power to regulate, says the 
statute, is by ordinance, which must be of general appli
cation, and bear alike upon all who are brought within the
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scope of its provisions. Our attention is called to no ordi

nance, rule or regulation, nor to any reason of a substan

tial character, justifying the denial or cancelation of the 

license granted to the relators, and none are believed to 

exist. The action being purely arbitrary, and an abuse of 

the discretionary powers with which the city council is 

vested, mandamus may properly issue to correct such 

abuse. Two of the respondents, as members of the city 

couieil,-Louis Beuchsenstein and L. F. Smith,-have de

clined to join with the other respondents in resisting the 

writs the relators pray for, and none of the costs in the 

case should, in justice, be adjudged against them.  

The relators are entitled to a peremptory writ as prayed, 
commanding the respondents the mayor and city council 

to rescind and revoke tie motion passed at the meeting of 

May 20, wherein they attempted to reconsider the action 

taken on May 6 granting licenses to relators, and to reject 

their application for such licenses, and against the re

spondents the mayor and the city clerk, commanding them 

to issue to the relators licenses in pursuance of those 

granted at the meeting of the city council of May 6, for 

the remainder of the municipal year for which such licenses 

were granted; the costs of the action to be taxed against 

all of the respondents, save the two members of the city 

council heretofore mentioned.  
It is possible that the relators have misconceived their 

remedy, by applying for a writ of mandamus, instead of 

appealing from the action of the city 'council in rejecting 

their several applications. Whether or not they have a 

plain, speedy and effective remedy in an action' at law, by 

appeal, was not presented to or considered by the trial 

court, nor is the question argued here; hence we have 

neither considered nor determined the matter.  

The order of the district court dismissing the several 

actions of relators applying for peremptory writs of man

damus is reversed, and a judgment will be entered in this 

court awarding the writ and costs in harmony with the 

views hereinbefore expressed.  
JUDGMENT ACCORDINGLY.
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NOTE.-In this and previous volumes, chapter 50, Compiled 
Statutes, has been termed the "Ames Law." It has been popularly 
termed the "Slocumb Law," for more than twenty years. The his
tory of the law is as follows: By an act approved February 16, 
1877, the governor of the state was authorized to appoint three 
suitable persons to revise the laws of the state. Samuel H. Calhoun, 
John H. Ames and Alexander I. Connor were so appointed. In 
the performance of such duties, John H. Ames drafted a law 
regulating the sale of intoxicating liquors. This failed of passage 
at the session of 1879. Charles B. Slocumb was elected to the house 
in 1881. Slocumb and Ames went over the law together, and made 
some revisions. As revised, the law was introduced by Slocumb 
and became chapter 50 aforesaid. In proof of these statements, 
I refer to internal evidence. Ames's law was drafted as a part of the 
proposed statutes. The term "this chapter" occurred in it repeatedly.  
Anies and Slocumb sought to substitute "this act," but sometimes 
they missed it. See section 20.-W. F. B.  

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY v. E.  
H. MARTELLE.  

FILED JULY 10, 1902. No. 11,258.  

Commissioner's opinion, Department No. 2.  

1. Amended Pleadings: RIGHT TO FILE DURING TRIAL: DIscRETnON OF 

TRIAL CoUrT: REVIEw. The question of the right to file 
amended pleadings during the trial is one which is confided 
to the discretion of the trial court, and unless the record 
clearly shows an abuse of discretion, the rulings thereon will 
be sustained.  

2 Petition: RELIEF: DEMAND: STATUTE: PERSONAL INJURY: QURE: 
WILL PETITION WITHOUT DEMAND SUSTAIN VERDicT? The third 

subdivision of section 92 of the Code of Civil Procedure pro
vides that the petition shall contain "A demand of the relief 
to which the party supposes himself entitled. If the recovery 
of money be demanded, the amount thereof shall be stated." 
Will a petition to recover damages for a personal injury, which 
contains no demand for any relief whatever, sustain a verdict 
and judgment therefor ?-Qure.  

3. Passenger Carried Past Destination: JumnrrNG FROM TRAIN: CON
TRIBUTORY NEGLIGENcE. A passenger who has been carried past 
his place of destination by a train which did not stop for 
him to alight, and who, without notice to or knowledge of 
those in charge of the train, simply to avoid being carried 
to the next station, jumps from the steps of the car to the
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ground while the train is in rapid motion, and is injured 
thereby, can not maintain an action against the railroad com

pany to recover damages therefor. Chicago, B. A Q. R. Co. v.  

Landauer, 36 Nebr., 642, approved and followed. Omaha d R.  
V. R. Co. v. Chollette, 33 Nebr., 143, Union P. R. Co. v. Porter, 
38 Nebr., 226, and Chicago, B. & Q. R. Co. v. Hyatt, 48 Nebr., 

161, distinguished and approved. SuLUVAN, C. J., dissenting.  

ERROR from the district court for Butler county. Tried 

below before BATES, J. Reversed.  

J. W. Deweese and Frank E. Bishop, for plaintiff in 

error.  

Matt Miller, contra.  

BARNES, C. ' 

This case was tried in the district court of Butler 

county, and resulted in a verdict and judgment against 

the defendant railroad company for the sum of $3,500. A 

motion for a new trial was overruled, and the case comes 

to this court on a petition in error. The' amended petition, 
upon which the case was finally submitted to the jury, is as 

follows (omitting title) : 
"The plaintiff complains of the defendant and for cause 

of action alleges and says: 
"1st. That said defendant is a corporation, duly organ

ized and existing under and by authority of the laws of 

the state of Nebraska, and is operating a railroad from 

Ashland, Nebraska, to Schuyler, Nebraska, and is a com

mon carrier of passengers and freight for hire on said 
railroad.  

"2d. That on the 9th day of January, 1898, and while 

the defendant was so operating said railroad it received 

the plaintiff as a passenger in one of its cars at Schuyler, 
Nebraska, to convey him from said place to Edholm, Ne

braska, for the sum of thirteen cents, paid by the plaintiff 

to the defendant.  
"3d. That on said day in managing and conducting the 

train and cars on which the plaintiff herein was a passen-
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ger, the defendant and its employees were so negligent and 
careless that said train on approaching the station of Ed
holm commenced to slow up to stop at, said station, but on 
arriving at said station did not come to a standstill, but 
nearly stopped just after arriving at the platform of said 
station, and that said train still running at a slow rate of 
speed passing the platform at said station and the plain
tiff herein believing he could get off said car on which he 
was riding started to alight from said car and just as he 
was about to alight and started to alight from said car that 
said train was given a sudden jerk which then and there 
caused the plaintiff when alighting on the ground on his 
feet and then falling over he was injured by having his 
back and spinal cord hurt.  

"4th. By reason of which the plaintiff was sick and has 
been lame and weak in his back for a space of nine months 
and unable to attend to his business, and is still in such 
condition and has expended for medical attendance before 
the commencement of this suit to Dr. Murphy of Octavia, 
Nebraska, the sum of $25.00 in all to his damage in the 
sum of $5,000." 

To this petition the railroad company filed the following 
answer (omitting title) : 

"Now comes the defendant above named, and for an
swer to the petition filed by the plaintiff, says that it is 
a corporation duly organized and existing under and by 
virtue of the laws of the state of Illinois, and that as such 
it owns and operates the line of railroad referred to in said 
petition, and didf own and operate the same at the time re
ferred to in said petition.  

"Further answering said petition this defendant says 
that it is informed and believes that the plaintiff was a 
passenger on defendant's train running from the station 
of Schuyler to Edholm at the time stated in said petition; 
but the defendant denies each and every allegation stated 
in said petition, except such facts as are stated in this 
answer.  

"The defendant further says that if the plaintiff got
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off of said train while the same was in motion, as stated 
in his petition or otherwise, and injured himself in getting 

off, that such injury was sustained by reason of his own 

carelessness, negligence and misconduct, and without any 

fault of the defendant.  
"Wherefore the defendant prays judgment against the 

plaintiff for costs." 
The reply was a general denial. The plaintiff in the 

court below was allowed to file his amended petition after 

the evidence on his part was introduced, to which the de

fendant company objected and had its exceptions allowed, 
and this ruling is assigned as error.  

1. The question of amendments to pleadings is one which 

calls for the exercise of the discretion of the trial court, 
and unless it is shown that there was an abuse of such 

discretion, the rulings upon such matters will be sus

tained. In this case the defendant company made no 

application for a continuance on account of the filing of 

the amended petition, and the record fails to show that the 

amendment caused any surprise, or was the occasion of 

any injury to the rights of the company, or in any manner 

necessitated a change in the trial. We hold that there 

was no error in allowing the amended petition to be filed.  

2. It is contended that the court erred in overruling the 

objection to the introduction of any evidence on the part 

of the plaintiff, for the reason that the petition did not 

state facts sufficient to constitute a cause of action. It 

is urged that inasmuch as the amended petition con

tains no prayer for a judgment, it is faulty and defective, 
and will not support or sustain the verdict and judgment 

in this case. We are satisfied that the judgment of this 

court must turn upon another question,. and therefore we 

do not decide this point. We will say, however, that in 

all of the cases cited in support of the amended petition 

there was some kind of a prayer for a judgment, however 

defective it may have been. In this case there is no prayer 

for any judgment whatever. It is true that the prayer 

for relief is no part of the facts constituting the cause of
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action, yet the Code requires that the petition shall con
tain a prayer for such, relief as the plaintiff deems him
self entitled to. Will a petition which contains-no prayer 
for any relief whatever sustain a verdict and judgment, 
quwvre? 
. 3. The defendant company at the close of all of the evi
dence, moved the court to instruct the jury that under the 
pleadings and the evidence the plaintiff was not entitled 
to recover, and to return a verdict for the defendant. This 
motion was overruled. The ruling was excepted to, and 
is now assigned as a ground for a reversal of the judgment 
of the lower court. Giving to the amended petition in this 
case a fair and reasonable construction, we find that it 
charges the railroad company with negligence in not 
stopping its train of cars at Ediolm, the destination of the 
plaintiff, a sufficient length of time to permit him to alight 
therefrom in safety. It is true that the petition contains 
an allegation that just as the plaintiff went to alight 
from the car, and just as he was about to alight and 
started to alight therefrom the train was given a 
sudden jerk, which then and there caused the plaintiff, 
when alighting on the ground on his feet, to fall over, and 
he was injured thereby; but the charge of negligence is 
not based on this allegation. An examination of the evi
dence shows that it was not sufficient to sustain an alle
gation of negligence on this ground. Without considering 
any of the evidence of the defendant company, and giving 
the most liberal construction to that introduced by the 
plaintiff in support of his cause of action, we find it fairly 
established that the plaintiff in the court below purchased 
a ticket and became a regular passenger on the defendant's 
train from Schuyler to Edholm; that it was dark when 
the train reached that place; that the company did not 
stop its train so as to allow him to alight at his place of des
tination; that it slowed its train as it passed the station so 
that the plaintiff's companion, Streeter, got off, at a place 
about twenty feet beyond the depot platform; that the 
speed of the train was accelerated with a sudden jerk,
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which is the jerk complained of by the plaintiff, and there
after continually increased its speed until the plaintiff 
finally jumped off at a point some 150 feet east of the 
station; that the jerk spoken of occurred just as the plain
tiff commenced to get off; that he remained on the steps 
of the car platform from that time until he passed several 
obstructions which he saw, and when clear of them he 
stepped or jumped from the steps to the ground; that by 
this time the train was going with such speed as to cause 
him to fall down after alighting on his feet, and in that 
manner he sustained the injuries of which he complains.  
It is shown that he did not request the conductor to stop 
the train and allow him to alight, and that none of the 
persons in charge thereof knew of his intention to get off 
while it was in motion. The undisputed, evidence of the 
plaintiff having established the foregoing facts, we are 
required to determine whether or not, as the pleadings and 
the evidence stood at the close of the trial, the instruction 
tendered by the company should have been given. It was 
clearly the duty of the company to stop its train and allow 
the plaintiff to alight at his place of destination, and in 
not doing so it was guilty of negligence, but this negli
gence was not the proximate cause of plaintiff's injuries.  
Proximate cause is defined to be that cause which is 
nearest, most immediate to, and is the direct cause of the 
injury complained of. The negligence of the railroad 
company in carrying the plaintiff past his place of des
tination was not the proximate cause of his injury. An 
act is the proximate cause of an event when in the natural 
order of things, and under the circumstances, it would 
necessarily produce that event; when it is the first and 
direct power producing the result. Beach, Contributory 
Negligence, sec. 31. The act of plaintiff in stepping or 
jumping from the train while it was in motion answers 
to the above definition, and was in fact the proximate 
cause of his injury. In this matter no negligence of the 
defendant company is shown. It is not claimed that any 
one in charge of the train knew that plaintiff was about 
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to or did jump from the car steps at the time he claims to 
have been injured. In Chicago, B d Q. R. Co. v. Landauer, 
36 Nebr., 642, a case where the plaintiff jumped from a 
moving train, without as much time for reflection as 
plaintiff had in the case at bar, this court held that there 
could be no recovery, and that one who jumped from a 
rapidly moving train of cars, under such circumstances 
as exist in this case, was guilty of criminal negligence, 
within the meaning of section 3, article 1, chapter 72, of 
the Compiled Statutes of this state. The plaintiff in the 
court below testified on trial as follows: 

"The train was going slower as it got past the platform, 
when I jumped I lit on my feet and fell down afterwards; 
struck on my feet first and then from the force fell over.  
I lit on my feet at the bottom of the grade.  

Q. You had been trying to get off all the way from the 
station to where you did get off? 

A. Yes, sir.  
Q. That was the first time you could succeed in getting 

off? 
A. Yes, sir.  
Q. And you knew the train hadn't stopped? 
A. Yes, sir.  
Q. Knew it was running all the time you were trying 

to get off? 
A. I knew it was moving along because I could see the 

piles of ties there, that is why I didn't get off at the time 
Mr. Streeter did; I could see the piles of ties and piles of 
rails and when I thought it was safe to get off at the end 
of these I got off; I did not try to get off until I could see 
the end of these ties and rails.  

Q. After you passed them then you tried to get off? 
A. Yes, sir, I got off." 
He also testified that he knew the trainmen were in 

the front end of the same car but made no effort to let 
them know that he wanted to alight, nor did he ask them to 
stop the train and let him off. The witness Streeter says 
that he stepped off the car about twenty feet east of the
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station platform when the train was going the slowest, 
"and then I thought it wasn't going to stop so I stepped 
off and after I stepped off I saw it started up faster. I 
heard it going faster. I heard it jerk as though it was 
going faster; I knew it started up faster.  

Q. You stated that you heard the cars jerk up; how 
soon was it after you got off? 

A. Right away; I heard it jerk up right away after I 
stepped off." 

The plaintiff was a man possessed of his ordinary 
faculties, and knew at the time he stepped or jumped from 
the moving train that he had been carried past his place 
of destination, and that the train would not stop until it 
reached the next station. He could have remained in the 
car where he was perfectly safe from injury, and would 
only have been subjected to the inconvenience of being 
carried to the next station. For this wrong he had an 
adequate remedy in an action for damages against the 
company. He could have called the conductor and re
quested him to stop the train and allow him to alight in 
safety. Such.request would probably have been complied 
with. Instead of adopting either course he concluded to 
take his chances and alight from the moving train. He 
was confronted by no immediate danger which would 
impel him to leap therefrom; there, was no sudden 
emergency requiring instant action without opportunity 
for deliberation; he went to the rear platform, calculated 
his chances to alight, and deliberately waited until he 
thought his opportunity was good, when lie stepped or 
jumped from the car steps. In so doing lie must be held 
to have known the danger, and to have deliberately ac
cepted the risk. Such action on his part was gross negli
gence, and amounted to an utter disregard of the danger 
into which he blindly plunged. It seems to us that there 
is no room for any other conclusion among men of reason
able intelligence and prudence than that to attempt to 
alight from a moving train under such circumstances, 
amounted to criminal recklessness. It is an established
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rule of law that in the absence of anything to create ex
citement or alarm, to attempt to leave a car while in 
motion by jumping from the steps of the car platform to 
the ground is evidence of such negligence on the part of 
the passenger that he can not recover for any injuries 
resulting from such action. Butler v. St. Paul & D. R.  
Co.. 60 N. W. Rep. [Minn.], 1090; McDonald v. Boston 

Sd M. R. Co., 2 Am. & Eng. R. Cases, n. s., 293*; 
Jacob v. Flint & P. M. R. Co., 63 N. W. Rep. [Mich.], 
502; Rothstein v. Pennsylvania R. Co., 33 Atl. Rep.  
[Pa.], 379; Burgin v. Richmond & D. R. Co., 115 N. Car., 
673. It was held in the Landauer Case that when the 
carrier shows that the passenger was injured by stepping 
from its running train, the presumption of liability raised 
by law against the carrier is overthrown, and it then de
volves upon the passenger to show some justification 
necessary for such action to relieve himself from the im
putation of gross negligence. Plaintiff in this case failed 
to make any such showing, and it is demonstrated by the 
testimony that he was guilty of criminal negligence, and 
has not sustained the burden of justification put upon 
him by stepping or jumping from a running train. It is 
contended on the part of plaintiff that he is entitled to 
recover in this case by reason of the rule of law announced 
in Omaha & R. V. R. Co. v. Chollette, 33 Nebr., 143. An 
examination of that case shows us that the plaintiff 
attempted to alight from the train at the place of her 
destination; that the train did not stop a sufficient length 
of time to enable her to do so, but started up suddenly, 
thus throwing her to the platform. The facts in that case 
authorized a recovery. The decision in the Union P. R.  
Co. v. Porter, 38 Nebr., 226, is cited to support the plain
tiff's right to recover. In that case the train had stopped 
to take water. The plaintiff, supposing of course that it 
would pull up to the station and stop a sufficient length 
of time to allow him to alight, stood upon the steps of the 
car platform, waiting until it should reach the depot.  

*32 Atl. Rep. [Me.], 1010.
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On arriving there he suddenly discovered that the train 
was not going to stop, and instantly, without opportunity 
for reflection, stepped off onto the platform of the station 
and was injured thereby. The court very properly held 

that he was entitled to recover. We approve of the de
cisions in both of these cases, but the facts in each of them 
are so unlike those in the case at bar that they are of uo 
assistance to us in deciding this question. Upon principle 

and precedent we hold that, as the pleadings and the evi

dence stood at the close of the trial, the plaintiff was not 

entitled to recover, and the court erred in refusing to so 

instruct the jury. For this error the judgment of the 

district court should be reversed and the case remanded 

for a new trial. There are many other errors complained 

of in this record, but as we deem this one decisive of the 

case, as it stands, it is unnecessary to consider them.  

For the foregoing reasons we recommend that the judg

ment of the district court be reversed and the cause re

manded for a new trial.  

By the Court: For the reasons given in the foregoing 

opinion, the judgment of the district court is reversed and 

the cause remanded for a new trial.  

REVERSED AND REMANDED.  

POUND, C., concurring.  

I concur in 'recommendlrng an absolute judgment of 

reversal. In my opinion, there was nothing for the jury, 
and the trial court should have directed a verdict. It is 

settled that where but one reasonable inference can be 

drawn from the facts the question of negligence is for the 

court. Brady v. Chicago, St. P., M. & 0. R. Co., 59 Nebr., 
233; Guthrie v. Missouri P. R. Co., 51 Nebr., 746; Omaha 

4 R. V. R. Co. v. Talbot, 48 Nebr., 627. The same rule 

must apply to the question whether there has been 

"criminal negligence" within the meaning of section 3, 
article 1, chapter 72, Compiled Statutes. Chicago, B. &
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Q. R. Co. v. Landauer, 36 Nebr., 642. Of course, it is not 
necessarily and inevitably criminal negligence to get off 
a moving train. Omaha & R. V. R. Co. v. Chollette, 33 
Nebr., 143; Union P. R. Co. v. Porter, 38 Nebr., 226; 
Missouri P. R. Co. v. Baier, 37 Nebr., 235; St. Joseph & 
G. I. R. Co. v. Hedge, 44 Nebr., 448, 459. But there may 
be cases where such course was so manifestly hazardous, 
was so entirely unnecessary, and was taken so deliberately, 
that no reasonable man can say it was not grossly and 
criminally negligent. I think this is such a case. The 
injuries against which the statute makes the railroad com
pany an insurer are those resulting "from the operation 
and management of the road," whether the result of negli
gence or not. St. Joseph & G. I. R. Co. v. Hedge, supra; 
Union P. R. Co. v. Porter, supra. In 'no sense does an 
injury which results from the deliberate recklessness of 
the passenger come within its purview. In this case the 
passenger had ample opportunity to make up his mind.  
He did so deliberately, chose his time and place, and at 
night, while the speed was increasing, got off a moving 
freight train. Every one knows that freight trains are 
subject to jerks and jolts as the speed is increased. Every 
one knows that the facilities for getting on and off such 
trains are poor. Every one knows that the night is no 
time to get off moving trains. Undoubtedly the plaintiff 
thought he could get off safely. Every one when he does 
a rash act proceeds in the hope that chance will operate 
in his favor. But if he chooses to put his trust in the 
chapter of accidents and deliberately risk life or limb, he 
does so at his peril. The law makes the company an in
surer against all accidents or injuries growing out of the 
operation of the road. It does not make the company an 
insurer against the deliberate carelessness of the pas
senger himself.  

SULLIVAN, C. J., dissenting.  

There is in the evidence room for a considerable dif
ference of opinion as to the speed of the train at the time
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in question. And it is not certain whether it was the rate 

of regular motion, an element of danger which the 

plaintiff was bound to consider, or a sudden jerk, which 

he did not have reason to anticipate, that caused the acci

dent. But in any view of the case, I think the trial court 

did not err in submitting the question of contributory 

negligence to the jury. There was, of course, some risk 

in getting off the train while in motion, but the act was 

not so obviously rash and foolhardy as to amount neces

sarily to criminal negligence. Criminal negligence is a 

convenient phrase to indicate that the degree of care re

quired of the passenger is small. As defined by this court 

it means such "gross negligence as amounts to a reckless 

disregard of one's own safety, and willful indifference to 

the consequences liable to follow." In my judgment, it was 

for the jury to determine from its knowledge of men and 

of the motives that influence and control human conduct 

whether the act of the plaintiff was, under all the circum

stances, within the definition quoted. To say that a strong, 
active and experienced man, who, to avoid being carried 

beyond his destination, gets off a slowly moving train, or 

a train moving with small velocity, is in every case 

foolishly heedless of consequences, and willfully indiffer

ent to his personal safety, is to assert what every man 
accustomed to travel knows from his own experience and 

observation to be untrue. I readily concede that from the 

facts which the evidence in the record tends to prove 

criminal negligence might be reasonably inferred, but I 

deny that the inference is a necessary and inevitable one.  

If the plaintiff had not attempted to alight, and had gone 

on to the next station, I think his conduct would be gen

erally regarded as unusual; it would probably stamp 

him in the opinion of most people as over cautious and 

somewhat deficient in ordinary courage. It would per

haps be better that passengers should submit to the in

convenience of being carried beyond their destination, 
rather than take the chance of being injured by alighting 

from a moving train; but we are dealing now with con-
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ditions, and not with theories. It is a question of what 

men actually do in the situation in which the plaintiff was 

placed by the fault of the company's servants, not what 

the theorists think they ought to do. It seems to me 

perfectly plain that the criterion by which the plaintiff's 

conduct has been tried in this court is a false criterion.  

The standard man set up by cthe majority is, in my opinion, 

a mythical character; he is a man we do not meet in real 

life; he is wholly a creation of the judicial mind, and has 

no objective existence anywhere. I think it is doubtful 

whether the evidence in this case shows want of ordinary 

care, and I am very sure that it does not conclusively show 

on the part of the plaintiff that extreme degree of indif

ference to his own safety that constitutes criminal negli

gence. It was the business of the jury to fix the standard 

of commensurate care in the circumstances disclosed by 

the evidence, and to test the plaintiff's conduct by that 

standard. If in the discharge of this duty they did not 

reason irrationally and contrary to common sense, their 

decision should be final. Chicago, R. I. & P. R. Co. v.  

Landauer, 36 Nebr., 642. Upon questions of the kind here 

considered the opinion of a judge, however eminent, is, 

as every one knows, seldom, if ever, better than that of 

the average juror. And for this reason, it seems to me that 

the court has gone to an extraordinary, if not to an un

precedented, length in setting the verdict aside.  

A more elaborate and perspicuous presentation of the 

views here expressed will be found in the following 

opinion.  

OLDHAM, C., dissenting.  

Not being able to fully concur in all the conclusions 

reached by my learned associate in his able opinion in 

this case, I deem it my duty to express my views in this 

separate and dissenting opinion. I agree with all that is 

said in the first paragraph of his opinion. With reference 

to the qumre propounded in the second paragraph of his 

opinion I would say that in the case of Fox v. Graves, 46
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Nebr., 812, this court has said: "Although the prayer 

for relief is a part of the petition, it is no portion of the 

statement of facts required to constitute a cause of action.  

The entire omission of any demand for judgment would 

not subject the petition to general demurrer." It would 

follow from the rule thus announced that plaintiff's 

omission of any demand for judgment in his petition would 

not and did not make the petition obnoxious to a general 

demurrer, and as the petition was not demurrable for 

having failed to state facts sufficient to constitute a cause 

of action, its defect was aided by answer and judgment.  

I can not agree to the third syllabus of the opinion of 

my learned brother, in which he seeks to establish the rule 

that were "a passenger, who has been carried past his 

place of destination by a train which did not stop for him 

to alight, and who, without notice to, or knowledge of 

those in charge of the train, simply to avoid being car

ried to the next station, jumps from the steps of the car 

to the ground while the train is in ra.pid motion and is 

injured thereby, can not maintain an action against the 

railroad company to recover damages therefor." It does 

not seem to me that the reason for such a rule as this can 

be deduced from anything that was said by this court in 

the case of Chicago, B. & Q. R. Co. v. Landauer, 36 Nebr., 

642, for in that case the train had stopped at the station 

a reasonable length of time for passengers to alight, and 

had started in motion again after the station had been 

called and the passengers had all been given an opportu

nity to alight in safety before the accident had occurred. So 

that nothing determined in that case would warrant this 

court in declaring as a question of law, that a passenger 

who is being carried past his place of destination by a 

train which did not stop for him to alight, and is injured 

while leaving the train while it is in motion, can not main

tain an action against the railroad company for damages 

for the injuries so sustained. For in the case just cited, 

the court referring to section 3, article 1, chapter 72, of 

Compiled Statutes, says: "It is not such contributory
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negligence for a passenger to jump from a moving train 
as will in every case prevent a recovery under the statute 
above cited; but where the circumstances are such as 
to render it obviously and necessafily perilous, and to 
show a willful disregard of the danger incurred thereby, 
such act amounts to criminal negligence, as above de
fined." In the case at bar plaintiff's testimony showed 
that the train on which he was a passenger for hire at the 
time the injury was received did not stop at the station of 
Edholi for which he was bound, at all, but that when it 
reached the station it slowed down so that he and Streeter, 
the only passengers who were on the train, thinking that 
the train was about to stop, went out on the platform to get 
off, and Streeter, who preceded the plaintiff, alighted 
from the train in safety. Plaintiff says lie was deterred 
from immediately following Streeter in alighting from the 
train by reason of the fact that there were ties and rails 
along the side of the track when he had descended to. the 
lowest step of the car platform, and on this account, ac
cording to his testimony, he did not alight from the train 
until it had gone about 150 feet east of the station plat
form; and he says that the train was not going at a rapid 
rate of speed when he started to alight from it, but that 
it gave a sudden jerk just as lie was in the act of alighting 
and this jerk, according to his theory, caused the fall from 
which his injuries were received. Plaintiff was corrob
orated in his testimony as to the fact that the train did 
not stop at the station at all by Streeter, the other passen
ger on the train, and three bystanders who were at or near 
the depot at the time the train came in. It is true that the 
testimony of defendant's witnesses, the conductor, engi
neer and brakeman of the train, all tended to show that 
the train did stop at the station for about a minute before 
this accident occurred. But this disputed question of fact 
must have been found by the jury in favor of the plaintiff, 
for the trial court told the jury, in paragraph No. 8 of 
instructions given on its own motion, that if they be
lieved from the evidence "that the defendant's train
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stopped at the station at Edholm and that plaintiff had a 

reasonable and sufficient time to alight from said train in 

safety while said train was at rest, then the defendant 

would not be liable in the action and you should find for 

the defendant." The court also told the jury, in para

graph No. 10 of instructions given on its own motion, that 

"If you find the defendant's train stopped near the station 

of Edholm long enough to let the plaintiff get off the train 

and lie did not get off but remained on until the train had 

gone some distance and then got off the train while it was 

running and on account of so getting off received the 

injury complained of that then he was guilty of negli

gence such as under the circumstances prevents his re

covery against the defendant." In addition to these in

structions, the trial court, after defining "criminal negli

gence" in the exact language used by this court in its 

definition of that term in Chicago, B. & Q. B. Co. v. Lan

dauter, supra, told the jury in the ninth paragraph of in

structions that if they found that the train did not stop 

at the station platform in Edholm, but that plaintiff was 

guilty of gross or criminal negligence in alighting while 

the train was in motion, they would find for the defendant.  

It seems to me that these instructions fairly stated every 

defense that was offered by the railroad company under 

the pleadings and evidence in the case. No instructions 

were requested by plaintiff at the trial below, and those 

which were requested by the railroad company and denied 

by the -court each sought to ignore the liability entailed 

upon the company for injuries to its passengers under the 

provisions of section 3, article 1, chapter 72, of Compiled 

Statutes, and for that reason, as well as for the reason 

that the court on its own motion gave everything to which 

defendant was reasonably entitled under the issues, I do 

not think that any errdr was committed in the refusal of 

instructions.  
I have thus far examined the liability of the railroad 

company under the facts and circumstances proved in this 

case solely in the light of the principles announced in
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Chicago, B. & Q. R. Co. v. Landaucr, supra, not unaware 
of the fact that this decision was rendered by a divided 
court, and that in subsequent decisions of this court in
volving the liability attaching to a railroad company for 
injuries to its passengers, this case, and much of the dicta 
which it announced, have either been distinguished or en
tirely ignored. This is particularly noticeable in the sub
sequent case of Chicago, B. &- Q. R. Co. v. Hyatt, 48 Nebr., 
161, 167, in which it is held that: "It is not per se gross 
negligence for a passenger to alight from a moving train.  
Whether to do so constitutes such negligence as will defeat 
a recovery for injuries received is for the jury to determine, 
under proper instructions, from a consideration of all the 
evidence in the case." The doctrine of this case is fully 
supported in principle by the more recent cases of Chicago, 
R. I. & P. R. Co. v. Zernecke, 59 Nebr., 689; Chicago, R. I.  
& P. R. Co. v. Young, 58 Nebr., 678, and Chicago, B. & 
Q. R. Co. v. Wolfe, 61 Nebr., 502. I am, therefore, of the 
opinion that the question as to whether or not the plain
tiff was guilty of gross or criminal negligence in alighting 
from the train was, under the facts and circumstances 
proved in the case at bar, a question of fact, to be sub
mitted under proper instructions to the jury. ' 

A more serious question is suggested, in my judgment, 
by the complaint urged in the brief of defendant railroad 
company (plaintiff in error) that the damages awarded 
are excessive under the allegations of the petition and all 
the evidence submitted at the trial. After a description 
of the injury the petition alleges: "(4) By reason of 
which the plaintiff was sick and has been lame and weak in 
his back for a space of nine months, and unable to attend 
to his business, and is still in such condition, and has ex
pended for medical attendance, before the commencement 
of this suit to Dr. Murphy of Octavia, Nebraska, the sum 
of $25, in all to his damage in the sum of $5,000." It will 
be noticed that no permanent injury is alleged to have 
been occasioned by the fall which the plaintiff received 
in alighting from the train. The. proof offered by the
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plaintiff tended to show at the most, that the plaintiff 
had sustained an injury to his spine by the fall, and that 
he had suffered considerable pain from the injury for four 
or five weeks after the accident, and that he had been to
tally or partially disabled from engaging in his avocation 
as a blacksmith for about a year after the injury. It also 
showed that he has been compelled to expend about $25 
for medical attendance on account of the injury. While 
the testimony of the physician showed plaintiff to have 
received a severe and painful injury, it is very vague as 
to the probable lasting effect of the injury. It seems to 
me that under this testimony, and the allegations of the 
petition above set forth, the verdict of the jury awarding 
the plaintiff $3,500 damages was clearly excessive. I 
would therefore recommend that unless plaintiff enters 
a remittitur of $1,500 of the damages so assessed, within 
thirty days, that this cause be reversed and remanded, but 
that if such remittitur be entered, the judgment of the 
district court be affirmed.  

A. L. HOOvER & SoN v. A. WORDEN HAYNES.* 

FILED JULY 10, 1902. No. 11,589.  

Commissioner's opinion, Department No. 2.  

1. Instruc ion: DAMAGES: EVIDEcE: FACTs ALLEGED IN PETITION: 

WHAT THE JURY THINK: REVERSIBLE ERRoR. In a suit for 

damages the giving of an instruction which, in substance, in
forms the jury that if from the evidence they find for the 
plaintiff they will fix his damages at such sum, within the 

amount claimed, which is $2,500, as they think he has sustained 
by reason of the facts alleged in his petition, and which 
thus eliminates the consideration of the evidence in fixing 
the amount of recovery, is reversible error.  

2. Evidence: VERDICT. Evidence examined, and held that the verdict 
returned by the jury is excessive, and the amount thereof is 

not sustained by the evidence.  

*Opinion modified. See page 564.
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ERROR from the district court for Lancaster county.  
Tried below before FROST, J. Reversed.  

Billingsley & Greene, for plaintiff in error.  

Ricketts & Ricketts, contra,.  

BARNES, C.  

On the 25th day of January, 1900, the defendant in 
error filed his petition in the district court of Lancaster 
county against the plaintiffs in error in the words and 
figures, following: 

"A. WORDEN HAYNES, Plaintiff, 
V.  

A.RAM L. HOOVER and STEPHEN 

C. HOOVER, Partners as A. L.  
Hoover and Son, Defendants. 9 
"Comes now the plaintiff and for cause of action against 

the defendants alleges and says: 
"1. That this plaintiff is a colored person of African 

descent, and has been a resident of the city of Lincoln for 
the past two years.  

"2. That the defendants are the proprietors of the Lin
dell Hotel in the city of Lincoln, Lancaster county, Ne
braska.  

"3. Plaintiff alleges that on or about the 11th day of 
December, 1899, lie was employed by the Republican state 
central committee to act for said committee as a messenger 
and carrier of mail, at an agreed compensation of $6 per 
week, with an understanding that said salary should later 
be raised to $10 per week; that said Republican state cen
tral committee had its headquarters in the hotel of these 
defendants, to wit: The Lindell Hotel, and on the fourth 
floor of said building; that said building was supplied 
with an elevator; that it was understood and agreed be
tween said committee and the defendants in this action 
at the time of the renting of said rooms, that the commit-
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tee, its employees, and visitors were to have access to said 
elevator in reaching said rooms.  

"4. Plaintiff alleges that in the course of his employ
ment he was compelled to make frequent trips from the 
office of said hotel to the headquarters of said committee 
on the fourth floor of said building; that for several days 
after his employment he was allowled the privileges of the 
hotel in the performance of his duties connected with said 
employment, including the use of the elevator in said 
building; that on or about the 15th day of December, 1899, 
said defendants refused this plaintiff access to said elevator 
in the performance of his oflicial duties; that this plaintiff 
thereupon reported said occurrence to his employer, Or
lando Tefft, who was chairman of said central committee, 
and said Tefft conferred with the defendants, and an ami
cable adjustment of the matter was reached whereby this 
plaintiff was permitted to use said elevator in the per
formance of his duties; that later, and on the 18th day of 
December, 1899, plaintiff's said employer then being ab
sent in Omaha, said defendants again refused plaintiff ac
cess to said elevator in the performance of his duties, and 
threatened to eject this plaintiff bodily from said hotel.  
Plaintiff alleges that at no time during his said employ
ment was he guilty of any misconduct or disturbance in 
said hotel, and that said action by the defendants was 
due entirely to the fact that this plaintiff was a colored 
person, and for no other reason. Plaintiff alleges that 
upon the return of his employer from Omaha the matter 
was reported to him and that his said employer thereupon, 
and for no other cause than plaintiff's being denied the 
privileges of said hotel by the defendants herein, dis
charged this plaintiff from his employ.  

"5. Plaintiff alleges that by reason of said action of the 
defendants he was subjected to gross indignities, humilia
tions and insults, and suffered great mental pain and 
anguish therefrom; that by reason of said conduct of the 
defendants lie was deprived of a lucrative source of em
ployment, which would have lasted for a period of a year
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or more; that by reason of said indignities, humiliations 
and insults, and said mental pain and anguish, and the 
loss of said employment, plaintiff has suffered damages in 
the sum of twenty-five hundred -dollars. Wherefore this 
plaintiff prays judgment in the sum of twenty-five hun
dred ($2,500) dollars, and his costs in this behalf sus
tained." 

Plaintiffs in error demurred to this petition, and after 
their demurrer was overruled answered over as follows: 

"A. WORDEN HAYNES, Plaintiff, 
V.  

ABRAM L. HOOVER ET AL., De
fendants.  
"Come now the defendants and for answer to the peti

tion of plaintiff say: 
"1. That defendants admit that plaintiff is a colored 

person of African descent.  
"2. That defendants deny that there was ever any con

tract or understanding between the Republican state cen
tral committee and defendants that said committee, its 
employees and visitors were to have access to the elevator 
of defendants and to use said elevator and allege that, as 
a matter of courtesy and without any compensation being 
paid therefor to the defendants the defendants permitted 
said Republican state central committee to use certain 
rooms in the hotel of plaintiff for the purpose of their or

ganization and allege that at no time did the relation of 
innkeeper and guest exist between the Republican state 
central committee and the defendants.  

"3. The defendants allege that it is the universal cus
ton of hotels of the class operated by defendants to fur
nish elevator facilities for guests alone,and that employees 
and servants of hotels and of the guests of hotels are not 
accorded the privilege of using the elevator, because of the 
enormous expense that would be incident to furnishing 
such convenience to all persons and that such discrimina
tion is applicable alike to every person, without reference 
to race or color.
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"4. The defendants allege that the relation of innkeeper 
and guest at no time existed between plaintiff and the 
defendants.  

"5. The defendants deny each and every allegation in 
the petition contained save as herein expressed and in 
terms admitted.  

"Whereupon defendants pray judgment for costs." 
The reply to the answer was a general denial.  
Afterwards the cause was tried and the jury returned 

a verdict for the defendant in error, plaintiff in the court 
below, against the defendants for the sum of $500 dam
ages. A motion for a new trial was filed and overruled.  
Judgment was entered against the defendants in the lower 
court on the verdict, who thereupon prosecuted error to 
this court.  

The petition of the plaintiffs in this court contains sev
enty assignments of error, only two of which will be con
sidered upon this hearing.  

1. If it be conceded that the facts charged in defendant's 
petition are sufficient to constitute a cause of action, and 
that the evidence on the trial supported the allegations 
thereof to such an extent that the court was justified in 
submitting the case to the jury, it thereupon became the 
duty of the court to instruct upon the measure of dam
ages, and in such instruction inform the jury as to the 
proper matters to be considered and how to arrive at the 
correct amount thereof. This the court attempted to do 
by giving the seventh paragraph of the instructions given 
on his own motion to the jury, which is as follows: .  

"7th. In the event that you find from the evidence for 
the plaintiff, you will assess in his favor such damages, 
within the amount claimed, which is $2,500, as you think 
he has sustained by reason of the facts alleged in his peti
tion, and which will be a compensation to him for any 
loss and injury occasioned, which loss or injury must be 
the direct result of the defendants' conduct. You should 
allow no speculative damages or damages by way of pun
ishment, but such as are compensatory merely. You 
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should take into consideration such mental pain and an
guish as you find from the evidence were caused by any 
indignities, humiliation and insults of the defendants to
ward the plaintiff." 

That this instruction is erroneous can not be success
fully disputed. The great mistake is found in the first 
part of it, where the court tells the jury that in the event 
they find from the evidence for the plaintiff, they will 
assess in his favor such damages, within the amount 
claime4, which is $2,500, as they think he has sustained 
by reason of the facts alleged in his petition. It will be 
observed that the question of the evidence is wholly ig
nored and entirely eliminated by this part of the instruc
tion. Instead of telling the jury they are to be governed 
by the evidence introduced on the trial, they are told to 
substitute what they think in its stead, and the only limit 
placed upon what they think is $2,500, and the basis of 
their thought is not the facts established by the evidence, 
but the allegations contained in the petition. It is alleged 
in the petition that defendant in error was employed by the 
Republican state central committee; that his wages were 
from $6 to $10 per week, with a promise of an increase; 
and that his employment would have continued f*or a year 
or more, if it had not been for the wrongful acts of the 
plaintiffs herein; that by reason of such wrongful acts he 
was discharged and lost his position, and was thereby 
greatly damaged. An examination of the record and of 
the bill of exceptions shows us that there was no evidence 
to sustain this allegation. The evidence establishes the 
fact that he was a servant or employee of the chairman of 
the Republican -state. central committee; that his compen
sation was $1 per day. His own witness, Chairman Tefft, 
says that he had not intended to keep him more than three 
or four days. This is what the undisputed evidence shows.  
There is no conflict on this point. There is not a word 
of evidence to show any other actual damages. Now if the 
jury had been told to confine themselves to the evidence, 
and had not been allowed to fix the damages by the wen-
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ure of what they should think, upon a consideration of the 
allegations of the petition, we can not believe that they 
would have found a verdict for $500. Taking the allega
tions of the petition as their basis, and not being confined 
to the evidence, they could well think that a year's em
ployment at from $6 to $10 per week would amount to 
$500; and if such employment was lost by reason of the 
wrongful acts of the plaintiffs herein, as alleged in the 
petition, that would be the correct amount for which to 
find a verdict. The jury should have been instructed that 
they should be governed solely by the evidence introduced 
before them. They have no right to indulge in thoughts, 
conjectures and speculations not supported by the evi
dence. Sackett, Instructions to Juries, p. 241 [2d ed., p.  
342]. We hold, therefore, that the giving of this instruc
tion was reversible error.  

2. Plaintiff claims that the verdict is excessive. As we 
have already observed, the evidence shows that the actual 
money loss sustained by the defendant in error was 
trifling. His own witnesses testified that his employment, 
in any event, would not have lasted more than three or 
four days after the incidents complained of occurred. It 
follows that the verdict must have been largely for in
juries to the feelings of the defendant, such as his mental 
pain and anguish, and the public disgrace and humilia
tion, mentioned in his petition. An examination of the 
record shows us that there was no evidence introduced to 
sustain a verdict for damages- on that account. It may be 
that such evidence can and will be supplied in another 
trial. Therefore we decline to express any opinion as to 
the amount that the defendant may be entitled to recover, 
should he conclude to again try the case. Upon another 
trial the evidence may be different, and we may deem it 
best not to limit the measure of damages, or lay down any 
particular rule in relation thereto, which may interfere 
hereafter with the rights of the defendant. It is sufficient 
for us to say that as the evidence stands in this record the 
verdict for $500 is excessive, and should be set aside for
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that reason. It is not necessary for us to consider any of 
the other questions presented by the record, because we 
hold that for the giving of the instruction discussed herein 
and for the reason that the verdict is excessive, the judg
ment of the district court must be reversed.  

We recommend, therefore, that the judgment of the dis
trict court be reversed and the cause remanded for a new 
trial.  

OLDHA1\ and POUND, CC., concur.  

By the Court: For the reasons given in the foregoing 
opinion, the judgment of the dirtrict court is reversed 
and the cause remanded for a new trial.  

REVERSED AND REMANDE).  

Tb 2 following opinion denying a motion for rehearing 
was filed on February 4, 1903: 

Commissioner's opinion, Department No. 2.  

1. Damage: ACTION: LACERATED FEELINGS: ELEMENT OF DAMAGES: 
DIRECT PROOF: EVIDENCE. In an action for d(amages, in which 
injury to the feelings is alleged as an element of damages, 
direct proof of damage is not indispensable. The existence 
and amount of such damage is to be determined from the 
circumstances of the case disclosed by the evidence.  

2. Jury: IMAGINARY INJURIES: CAPRICIOUS DAMAGES: ERRONEOUS 

INSTRUCTION: FAILURE TO WARN JURY. In such a case the 
jury can not act capriciously, and allow damages for imaginary 
injuries, not warranted by the evidence. An instruction which 
fails to properly warn the jury in that regard, and will 
admit of the construction that the jury is not to be governed 
by the evidence in estimating such damages, is erroneous.  

BARNES, C.  

This case is before us on a motion for a rehearing, and 
it is contended that instruction No. 7, set forth in our 
published opinion herein, is not erroneous. A re-examina
tion of that instruction, and of the reasons and authorities 
urged in support of the motion for a rehearing, fails to 
convince us that our opinion on that question is unsound.



Hoover v. Haynes.  

We believe, and still hold, that the instruction should not 
have been given, and that the giving of it was reversible 
error. Upon a further examination of the matter, how
ever, we are convinced that the reasons for reversing the 
judgment of the lower court set forth in the concluding 
part of the opinion, should be modified. In the body of 
the opinion we made use of the following language: "It 
follows that the verdict must have been largely for injuries 
to the feelings of the defendant, such as his mental pain 
and anguish, and the public disgrace and humiliation, 
mentioned in his petition. An examination of the record 
shows us that there was no evidence introduced to sustain 
a verdict for damages on that account." In Boldt v. Bud
wig, 19 Nebr., 739, which was a case of slander, the court 
said with reference to damages, "No witness could swear 
to the mental suffering of the female plaintiff. The jury 
must decide upon that from the defamatory words them
selves, and the sex, age and condition of the plaintiff." 
We think this is the correct rule, and requires us to make 
this modification. Ordinarily no direct proof can be had 
as to the injury to feelings, and mental pain and anguish.  
These matters must be determined from the circumstances 
of the case as disclosed by the evidence; but the jury can 
not act capriciously, and allow damages for imaginary 
injuries not warranted by the evidence. Care should be 
taken not to allow the jury to be misled in that regard.  
With the modification set forth in this opinion, we are 
satisfied that the motion for a rehearing should be over
ruled, because in no view of the case can the seventh in
struction be approved of.  

For the reasons given herein, we recommend that the 
motion for 4 rehearing be overruled.  

OLDHAM and POUND, CC., concur.  

By the Court: We approve of the modification of our 
former opinion set forth in the above opinion of the com
missioners, and with such modification, the motion for a 
rehearing herein is overruled.
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CHICAGO, ST. PAUL, MINNEAPOLIS & OMAHA RAILWAY 

COMPANY v. A. LAGERKRANS, ADMINISTRATOR.* 

FnIE JULY 10, 1902. No. 11,427.  

Commissioner's opinion, Department No. 3.  

1. Personal Injury: DAMAGES: CONTRTBUTORY NEGLIGENCE: GENERAL 
ALLEGATION. In an action for damages for personal injuries 
resulting from the alleged negligence of the defendant, In 
oi;der to negative contributory negligence it is not necessary 
to set out in the petition the specific steps taken -by the 
injured party to avoid the injury. The general allegation 
that such injuries were received without fault or negligence 
on his part is sufficient.  

2. Railroad Track: ROUTE To TRAIN: PASSENGER: Where the rail
road track is the usual and only practicable route by which 
a passenger may go from the station to his train, the rail
road company will not be heard to say that a passenger by 
taking such route becomes guilty of negligence.  

3. Evidence: NEGLIGENCE: CONTRIBUTORY NEGLIGENCE: JURY. Evi
dence examined, and held sufficient to warrant the submission 
of the questions of negligence and contributory negligence 
to the jury.  

4. Assignment of Error: EVIDENCE: RECEPTION: EXCLUSION: MERE 
REFERENCE TO SUBJECT-MATTER. An assignment of error based 
on the reception or exclusion of evidence, to be considered, 
must point out the evidence the reception or rejection of which 
is complained of; a mere reference to the subject-matter is 
insufficient.  

5. Action by Administrator: DAMAGES TO WIFE FOR DEATH OF Hus
BAND: REMARRIAGE OF WIFE. Tn an action by an administrator 
to recover damages resulting to a wife, on account of the 
death of her husband, alleged to have been caused by the 
negligence of the defendant, the fact that such wife has sub
sequently remarried is immaterial, and should not be submitted 
to the jury, nor considered by them, in fixing the amount of 
the recovery.  

6. Special Findings: SUBMISSION: REFUSAL: DIscRETIoN: ABUSE: 
RIlEW. Whether to submit special findings to the jury is 
largely within the discretion of the trial court, and, in the 
absence of an abuse of such discretion, the refusal to submit 
such findings will not be reviewed.  

*Rehearing allowed. Reaffirmed. See opinion, page 580, post.
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ERROR from the district court for Burt county. Tried 
below before ESTELLE, J. Aff6rmed. SEDGWICK, J., dis
senting.  

John B. Barnes (Thomas Wilson, of counsel, and Ben

jamin T. White and James B. Sheean, on motion for re
hearing), for plaintiff in error.  

H. Wade Gillis, H. H. Bowes and Frank S. Howell, con
tra.  

ALBERT, C.  

This is an action brought by the administrator of the 

estate of Walfred Ilegglund, deceased, to recover damages 
for the death of the deceased, alleged to have been caused 

by the negligence of the defendant. A trial to a jury re
sulted in a verdict for the plaintiff. From a judgment 

rendered thereon, the defendant prosecutes error to this 

court. The facts sufficiently appear in the body of the 

opinion.  
It is first insisted that the court erred in overruling a 

demurrer ore tenus to the petition. The petition, so far 

as is material at present, is as follows: 

"That at all of said times said defendant was a common 

carrier of freights, live stock and passengers over said 

line of railway between said named points, and on said 

date, to wit: May 22d, 1899, said defendant in considera

tion of the sum of $---, agreed to be paid by said de

ceased to said defendant, received from and undertook to 

ship and agreed to ship for said deceased one car load of 

cattle, and safely carry said cattle and said deceased upon 

its freight train from said Oakland to said South Omaha, 
carrying said deceased in its caboose in said freight train 

for the purpose of caring for and looking after said stock.  

"In pursuance of said agreement, and preparatory to 

shipping said cattle, said deceased loaded said cattle on a 
freight car furnished for that purpose to said deceased 

by said defendant, said defendant receiving the same so
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loaded and placed the same in its freight train, which was 
due to leave said Oakland at about the hour of ten o'clock 
P. M. of said date.  

"That said deceased, after so loading said stock, and be
fore the arrival of said freight train at said Oakland, re
mained and waited in and about the office and waiting 

rooms of said defendant at its depot at said Oakland, and 
upon the arrival of said freight train, at said Oakland, was 

informed by the agent of the defendant having charge of 

said depot, that the caboose was attached to said train and 
in which said deceased was to ride to said South Omaha, 
would not stop at said depot for plaintiff to take passage 

therein, but the said caboose would be stopped in the yards 
of said defendant in said Oakland at a point about 15 rods 
north of said depot, upon the main track of said line or 

railroad; that said caboose did stop as aforesaid about said 
distance from said depot, and in order to take passage on 
said caboose said agent directed and told said deceased 
that it would be necessary for him, said deceased, to go to 
said point where said caboose was so stopped; that pursu
ant to said directions, and while attempting so to do, said 
deceased went upon and along the track of said defendant 
from said depot in the direction of said caboose, that being 
the usual and only reasonable way of going from said 
depot to cabooses in stock trains, and being the way usu
ally taken and followed by other shippers of stock over 
said line of road at all times with full knowledge thereof 
on the part of the defendant; that at the point where said 
caboose and train were standing at the time aforesaid, 
there were three tracks, one being the main line and upon 
which said train and caboose was then standing, and the 
other two being sidetracks or switches on either side of 

said main line; that on one of said side tracks at said time, 
there was a locomotive standing still, which said locomo
tive was in charge of an engineer of defendant's company; 
that while said deceased was going along the tracks as 

aforesaid, the night was very dark, and after said deceased 
had passed where said engine was standing on said side
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track, and after said deceased had reached a point about 
midway between where said engine and said caboose were 
standing, the said engineer, without any warning, either 
by whistle, ringing of the bell, signal light, or otherwise, 
started up said engine on said sidetrack behind and fol
lowed after said deceased at a rapid rate, to-wit: at about 
ten miles per hour, and said engineer carelessly, recklessly 
and negligently caused said engine to run against, upon 
and over said deceased, and thereby carelessly and wrong
fully and negligently caused the death of said deceased, 
without any fault, carelessness or negligence of said de
ceased." 

The specific grounds upon which the petition is assailed, 
as taken from the defendant's brief, are substantially as 
follows: 

(1.) It fails to allege any excuse for the deceased being 
on the railroad track. (2.) It fails to allege that he took 
any precaution or exercised any of his faculties to protect 
himself from injury. (3.) It fails to allege that the de
fendant's servants knew of his dangerous position in time, 
by the exercise of due care, to have prevented the accident 
which resulted in his death.  

As to the first, we think the allegation to the effect that 
the deceased had arranged for passage on one of the de
fendant's trains, and in order to reach it he was obliged 
to go some 15 rods north of the passenger depot, and that 
the railroad track was the usual route taken by passen
gers, and the only reasonable one, is a sufficient excuse for 
his being on the track.  

As to the second, we do not understand the rule to be 
that, in order to negative contributory negligence, the 
plaintiff is required to set out the specific steps and pre
cautions taken to avoid injury. We think the general 
allegation, "without any fault, carelessness or negligence 
of the deceased," covers the ground in this case.  

the third is based on the theory that the petition affirma
tively shows negligence on the part of the deceased. The 
theory is unsound. If the allegations of the petition be
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true, and we must assume that they are when the petition 
is assailed by demurrer, the deceased may be said to have 
been on the track on defendant's implied invitation. That 
being true, the defendant can not now be heard to say he 
was guilty of negligence in going where it had invited him 
to go. In our opinion, the petition is good as against a 
demurrer.  

Another ground urged for a reversal of the judgment is, 
that the court erred in overruling the defendant's motion 
for the direction of a verdict in its favor. In support of 
this position, the defendant again challenges the suffi
ciency of the petition. We have already gone into that 
question, dud will only add that it is involved to some ex
tent in the question of the sufficiency of the evidence ad
mitted in support of the allegations of the petition to war
rant the submission of the case to the jury; consequently 
what we may say on that question will apply, to some ex
tent, to that of the sufficiency of the petition.  

Another ground upon which the defendant insists it was 
entitled to the direction of a verdict is that there was a 
failure to prove the alleged omission of the defendant to 
sound the bell, blow the whistle, or display lights on the 
engine which caused the death of the deceased. Some of 
the witnesses on behalf of the plaintiff testify they were in 
a position to have observed these warnings had they been 
given, and that they observed none. On the other hand, 
some on behalf of the defendant testify that they heard 
the bell and saw the lights on the engine. As a rule, posi
tive testimony is more satisfactory than that which is 
purely negative. But whether such warnings were given 
was a question of fact for the jury to determine from all 
the evidence. They were the sole judges of the credibility 
of the witnesses, and of the weight to be given their testi
mony. For the court to have assumed, in the face of the 
testimony, that the giving of such warnings was con
clusively established, would 'have been a usurpation of 
the province of the jury.  

But the defendant urges that it was entitled to the di-
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rection of a verdict for the reason that the evidence con

clusively shows contributory negligence on the part of 

the deceased. As the question is raised in this case, every 

fact favorable to the plaintiff, which the evidence proves, 
or tends to prove, must be taken as true. With this rule 

in mind, we shall not be misunderstood when, in the de

termination of the question before us, we deal with such 

facts as the established facts in the case. Such facts, so 

far as material at present, are substantially as follows: 

The deceased had arranged with the defendant for the 

shipment of a car load of stock and passage for himself 

over the defendant's road from Oakland to Omaha, on a 

certain train which usually left the former place about 

11 o'clock at night. He loaded his stock and went to the 

defendant's passenger depot shortly before the time for 

his train to leave, where he was informed by the person in 

charge of the depot that the caboose of the train on which 

he had taken passage, would not stop at the depot, and 

that in order to get on he would have to go to where it was 

then standing, and where passengers were usually taken 

on, some distance north of the depot. The most practica

ble route from the depot to the caboose, and the one usu

ally taken by passengers, was on the defendant's right of 

way, and for a part of the distance, on the track or one of 

the side tracks. On receiving such information the de

ceased and some other passengers started for the caboose, 
walking on one of the side tracks, the dpceased between the 

rails. On the way they passed an engine standing on a 

spur of road which led from a turntable to the side track 

on which they were walking. Ag they were thus making 

their way to the caboose the engine which they had passed 

backed from the spur onto the side track on which they 

were walking, and moving backward in the direction of 

the caboose at the rate of about ten miles an hour, struck 

and killed the deceased. There is also evidence tending 

to show that no warning was given the deceased of the ap

proach of the engine by bell, whistle, the display of lights 

or otherwise. The night was dark; so dark, the defendant
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insists, that its engineer could not have seen deceased and 
his companions in time to warn them had he been looking.  
For the greater part of the distance from the depot to the 
caboose, and at the point where the accident occurred, 
there was a space between the tracks where the deceased 
might have walked; but it was not wholly free from ob
structions, more or less formidable to those walking after 
night. We think the foregoing fairly reflects the facts 
which the evidence proves or tends to prove, so far as they 
throw light on the present inquiry. We might add that 
there is no evidence that the deceased at any time looked 
or listened for the approach of an engine or train. The 
question presented at this stage is whether the facts stated 
show such negligence on the part of the deceased as to pre
clude a recovery in this case. The facts relied upon as 
showing such negligence, are that there was a space at the 
point where the deceased was killed, and for some distance 
before he reached that point, where he might have walked 
instead of walking on the track; and that, being on the 
track, he failed to look or listen for approaching trains.  
While a railroad track is a place of danger, to walk on 
such track is not always negligence. Whether it is negli
gence in a given case depends largely on the attendant 
circumstances. In this case the defendant was under con
tract with the deceased to carry him by one of its trains 
from Oakland to Omaha. Through no fault of his, in order 
to get on the train the deceased was obliged to walk some 
distance in the dark on the defendant's right of way, and 
a part of the distance on one of its tracks. While it is true 
that at the place he was killed, and for some distance 
before reaching that point, there was a space between the 
tracks, where he might have walked, and which, as a mat
ter of fact, was reasonably safe, it was of such a character 
that one walking in the dark, as was the deceased, might 
reasonably hesitate in making choice between it and the 
track as a place of safety. One threading his way among 
the tracks in a railroad yard is surrounded by dangers. In 
his effort to avoid one he is liable to run into another. The
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best and safest course is largely a matter of conjecture.  
A mere error of judgment in choosing under such circum
stances, can not be said, as a matter of law, to constitute 
negligence. What we have just said applies, in part, to 
the omission to look and listen. On that point we may add 
that this court can not say, as a matter of law, how often 
or at what intervals the deceased was required to use his 
senses to determine whether an engine is approaching him 
from behind on the side-track. He had passed over that 
portion of it, and found it clear. The track in front of 
him, another engine in the yard, his own steps, and other 
matters, all claimed his attention. Besides, it is con
ceded, that it was so dark that the engineer, had he been on 
the lookout, could not have seen the deceased in time to 
warn him. As we have seen, we must assume that no lights 
were displayed on the engine; the companions of the de
ceased did not hear the approach of the engine until it was 

so near that they had barely time to save themselves.  
Under such circumstances, his failure to look and listen 

is not conclusive on the question of negligence. In our 

opinion, the motion for the direction of a verdict was 
properly overruled.  

The following are among the assignments argued at 

length: 
"The court erred in overruling the defendant's objec

tions to the questions put by the plaintiff's counsel, to the 
witnesses, as to whether or not there was any light on the 

rear end of the engine No. 104 and as to whether or not 

any bell was ringing on said engine just before it struck 
the deceased, because said questions were leading and sug

gestive, and were incompetent and immaterial under the 
issues in this case.  

"The court erred in receiving the evidence of plaintiff's 
witnesses as to conversations between the deceased, and 

others present, and the Western Union Telegraph oper

ator, Walter Rindquist, in regard to going to the caboose, 
over the objections of the defendant, because the same was 

incompetent and immaterial and there was no evidence to
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show that said operator had any power to bind the de
fendant by any statement whatever." 

The briefs are equally obscure as to the witnesses re
ferred to, and the portion of the voluminous record where 
the alleged errors occurred. The assignments are too 
indefinite. Wonderlick v. Walker, 41 Nebr., 806, 810; 
Eagle Fire Co. v. Globe Loan d& Trust Co., 44 Nebr., 380; 
Sigler v. McConnell, 45 Nebr., 598; Bloodel v. Zimmerman, 
41 Nebr., 695; City of Omaha v. Richards, 49 Nebr., 244.  

It is next urged "the court erred in excluding the evi
dence of the witnesses, offered by defendant, as to the.  
condition of the grounds and traveled paths, from the depot 
north to the north end of defendant's yards, both on the 
east and west sides of defendant's main line track." This 
assignment is no more definite than those last referred to, 
but the brief points out the page of the bill. of exceptions 
where the rulings complained of may be found. In one 
instance, the evidence was sought to be elicited by the de
fendant on cross-examination, by the following question: 
"Then a person could travel, from the depot, between the 
main line track and the passing track, without obstruction, 
from the depot clear back to the north end of the yard at 
Oakland." This question followed a rigid cross-examina
tion in which the facts were laid bare. The offer, follow
ing the rulings on the question, was not to show that a 
person could travel as indicated by the question, but to 
show the same state of facts as had already been drawn 
out on cross-examination. The offer was properly re
jected.  

The next question referred to is one addressed to de
fendant's own witness. It was objected to and the ob
jection sustained. No offer showing what the defendant 
expected to prove by the witness was made. The settled 
rule is that without such offer, the ruling on such objection 
will not be reviewed.  

The defendant tendered the following instructions, all 
of which were refused, and such refusal is now assigned 
as error:
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"1. In this case the plaintiff as administrator of the 

estate of Walfred Hegglund, deceased, sues to recover 

damages from the defendant on account of the death of 

the said Hegglund, claiming that said death was caused by 
the negligence of the defendant, and that said Hegglund 
was free from any negligence on his part. The defendant 
denies that Hegglund's death was caused by its negligence, 
denies that said Hegglund was free from negligence on 
his part, and alleges that his death was caused by the 
carelessness and negligence of the deceased himself. The 
burden of proof is on the plaintiff to establish the follow

ing facts: First, that deceased came to his death on ac

count of the negligence of the railroad company; second, 
that such death occurred under such circumstances and in 
such a manner that deceased, if he had lived, could have 
recovered damages against the defendant for his injuries.  
The jury are therefore instructed that unless you are sat
isfied, by the preponderance of the evidence, of the truth 

of both of these propositions, the plaintiff will not be en
titled to recover, and your verdict should be for the de
fendant." 

"3. You are instructed that negligence, which in law 

will entitle the plaintiff to recover, is the omission to do 

and perform some act or duty, which a reasonable man 

would do or the doing of some act which a reasonable and 

prudent man would not do, under the same or similar cir

cumstances. Measured by this rule, if the plaintiff has 
failed to establish such negligence on the part of the de

.fendant by a preponderance of all the evidence, your ver
dict should be for the defendant.  

"6. The undisputed facts established by the evidence in 
this case, are that the deceased at the time of the accident 

knowingly and without any cause or excuse therefor went 

upon the defendant's railroad track and between the rails 
of said track upon which an engine was standing, fired up 

and ready to move; that he walked along on said track, 
between the rails in the night time, with his back to said 
engine, and without making any effort to ascertain if said
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engine was moving or in which direction the same was 
moving, such action on his part was gross contributory 
negligence. And unless you find from the evidence that 
the person or persons, in charge of said engine, knew, or by 
the exercise of ordinary diligence might have known, of 
the dangerous position in which deceased had placed him
self ; and having such knowledge carelessly and without 
warning ran said engine over him and killed him, the plain
tiff can not recover; and you will find for the defendant.  

"7. The plaintiff in this case can only recover for the 
pecuniary loss sustained -by the widow of Walfred Hegg
lund, occasioned by his death. Such pecuniary loss is the 
loss of her means of support for the period during which 
he would probably have lived, but for his injury and death 
on the 22d day of May, 1899. If you find that his widow 
has married again, since his death and is not now depend
ent upon his labor for her support, then if you find for the 
plaintiff, you may take this fact into consideration in esti
mating the pecuniary loss, if any, which she has sustained 
and in fixing the damages in this case." 

As to the first, it is faulty, because by it the defendant 
sought to submit a question of law to the jury, namely, 
whether the deceased, had he lived, could have recovered 
damages of the defendant for his injuries. It was prop
erly refused.  

As to the third, the court on its own motion gave one 
numbered 3, in the same language, adding thereto the fol
lowing: "It is for you to fix the standard for reasonable, 

-prudent, cautious men under the circumstances of this 
case, as the evidence discloses such circumstances to you, 
according to your judgment and experience of what rea-* 
sonable, prudent and cautious men would do under the 
same circumstances, and then test the conduct of the de
ceased involved in this case, and try it by that standard." 
The defendant insists that the foregoing addition renders 
the instruction obscure. It does not so appear to us. It 
simply gives the jury the standard by which they are to 
test the conduct of the deceased. The standard given is

[VOL. 65576
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the one they should have applied in the absence of any in
struction on that point. As the instruction tendered was 
included in the one given by the court on its own motion, 
which included other matters upon which it was proper 
to instruct the jury, there was no error in refusing the one 
tendered.  

As to the sixth, it does not truly reflect the facts and was 
properly refused.  

As to the seventh, it appears in evidence that the de
ceased was a married man, but died without issue, and 
that his widow had remarried before this case was tried 
below. The question raised is not free from difficulty.  
We have found no authority directly in point. The statute 
provides that, "in every such action the jury may give such 
damages as they shall deem a fair and just compensation 
with reference to the pecuniary injuries, resulting from 
such death, to the wife and next of kin of such deceased 

person, not exceeding the sum of five thousand dollars." 
Compiled Statutes, ch. 21, see. 1. The recovery is thus 
limited to the pecuniary injuries resulting from the death 
of the deceased. The defendant insists that the pecuniary 
loss to the widow is loss to her means of support, and, hav
ing married again, she thereby acquired new means of 
support, and that such fact should have been submitted 
to the jury, and by them taken into account in arriving 
at a verdict. That the pecuniary benefits, resulting to a 
wife from her relationship to her husband, give her a 
pecuniary interest in his life, will be conceded. Such 
benefits are not general, but specific benefits, resulting 
from a specific relationship. His death ends that specific 
relationship, and deprives her of such specific benefits.  
The pecuniary injury resulting to her from his death, in 
our opinion, is to be measured by the probable value of 
such specific benefits, unaffected by the fact that subse
quently she may have entered into new relations which 
will result in benefits similar to those she has lost by his 
death. The instruction was properly refused.  

Complaint is made of the first instruction given by the 
44
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court on its own motion. It is long, and it must suffice to 
say that it is a clear statement of the issues in the case, and 
of the facts the plaintiff was required to prove to entitle 
him to a verdict. No error in it is pointed out, nor do we 
discover any.  

The third instruction is complained of but we have con
sidered it under the assignment of the refusal to give the 
third instruction asked by the defendant.  

The sixth instruction, given by the court on its own 
motion, is as follows: 

. "If you find from the evidence, under the instructions of 
the court, that the deceased, Walfred Hegglund, went 
upon the right of way and tracks of the defendant com
pany for the purpose of getting upon the caboose of the 
train which was to transport his stock, and while so doing 
conducted himself and acted as an ordinarily reasonable, 
prudlent and cautious man would have acted under the 
same circumstances, and while so upon said right of way 
and tracks received injuries which caused his death by and 
through the negligent act of said defendant company or 
its agents or employees, which negligence must be shown 
by a preponderance of the evidence, and must be the negli

gence complained of; then, and in that event, your verdict 
should be for the plaintiff for such sum as the evidence 
shows to have resulted therefrom, not to exceed the sum 
of $5,000." 

The defendant insists that this instruction is erroneous, 
because "the jury should have been told that it must have 
been either necessary or proper for the deceased to have 
placed himself on the railroad tracks." The question was .  
not exactly whether it was necessary or proper for the 
deceased to have placed himself on the railroad track, but 
rather, whether in doing so, he did that which a man of 
ordinary care and prudence would not have done, under 
like circumstances. By the instruction under considera
tion the jury were told that if the deceased went-that is, 
walked or traveled-on the right of way and tracks for the 
purpose of getting on the caboose, and while doing so con-
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ducted himself and acted as an ordinarily reasonable, 
prudent and cautious man would have acted, under the 
same circumstances, etc. We think a fair construction of 
this instruction on this point is that it required the jury 
to find that in walking on the track the deceased was doing 
that which a man of ordinary care and prudence might 
have done under like circumstances. If a more explicit 
statement on that point was desired by the defendant, it 
should have tendered an instruction to that end. The in
struction as it stands is not erroneous.  

The defendant complains of the refusal of the court to 
submit certain special findings. This is a matter largely 
within the discretion of the trial court. Such discretion 
does not appear to have been abused in this case. We dis
cover no error in the record.  

It is recommended that the judgment of the district 
court be affirmed.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  
SEDGWICK, J., dissenting.  

I think that to walk with one's back to a live engine be
tween the tracks of a road on which that engine may read
ily be moved, on a dark night, in a switch-yard, where it is 
well known that switching is being done, and it is well 
known that engines are standing ready to be moved at any 
time, and without any attempt to ascertain if an engine is 
approaching, is of itself such prima-facie negligence as to 
make it necessary for the plaintiff to prove that there was 
no other reasonable and proper route upon the road-bed 
and right of way, or otherwise, whereby deceased could 
have gone from the depot to the caboose, and in the absence 
of such proof the plaintiff could not recover.  

2. Under such conditions the question put to one of 
plaintiff's witnesses upon cross-exatination, as to whether
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a person could travel to the north end of the yard from the 
depot between the main line track and the switch-track, 
was a proper question upon cross-examination, and to ex
clude this line of cross-examination was error which calls 
for a reversal of the judgment.  

3. I think the sixth instruction given by the court on its 
own motion was erroneous. It purports to tell the jury 
what facts must necessarily be found in order to find a 
verdict for the plaintiff, and it omits an essential element 
of the plaintiff's case. It may under the circumstances 
have been prudent to have traveled over the defendant's 
right of way or even over the road-bed, and imprudent to 
have traveled upon the track between the rails, and the 
distinction should have been made plain to the jury. The 
phrase "went upon the right of way and track of the d6
fendant company," uniting the two together, may well have 
led the jury to suppose that they were not to make any 
distinction, so that unless it was negligent to go upon the 
right of way at all, it would not have been negligent to 
walk between the rails of the track, and I think the jury 
should have been told that unless circumstances were such 
that it was necessary for the deceased to place himself be
tween the tracks, such act must be considered negligent on 
his part.  

The following opinion on rehearing was filed on May 
20, 1903: 

Stare Decisis. Upon re-examination of the cause, the judgment 
heretofore rendered is adhered to.  

PER CURIAM.  

This cause was submitted and argued to the commis
sioners constituting Department No. 3, and an opinion 
prepared in which was recommended the affirmance of the 
judgment rendered in the trial court. A judgment of 
affirmance, for the reasons stated in the opinion, was ac
cordingly entered in this court, Mr. Justice SEDGWICK dis
senting. Chicago, St. P.,21. &t 0. R. Go. v. Lagerkrans, ante,
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page 566. On application of the department preparing 
the first opinion, a rehearing has been granted and the case 
submitted to the same department for its further consid
eration. On the second submission the department is di
vided in its recommendation, a majority favoring a re
versal of the judgment of affirmance heretofore entered.  
A further examination by us of the questions involved in 
the determination of the controversy is productive of no 
change in the views of the court, as expressed in the former 
opinion. The reargument has resulted in nothing new or 
essentially different from those questions considered and 
determined by the judgment already rendered. A major
ity of the court is still of the opinion that the former judg
ment correctly determines the rights of the litigants in the 
final disposition of the cause, and the same is accordingly 
adhered to. For the reasons stated in his dissenting opin
ion at the time of the rendition of judgment of affirmance 
herein, SEDGWICK, J., dissents.  

JUDGMENT ADHERED TO.  

COURIER PRINTING & PUBLISHING COMPANY V. WALTER A.  
LEESE.  

FILED JULY 10, 1902. No. 11,894.  

Commisisoner's opinion, Department No. 3.  

1. Justice of the Peace: SPECIAL APPEARANCE: ILLEGAL FEEs. The 
defendant in an action before a justice of the peace made 
a special appearance, which was sustained; another summons 
issued, and was served on the defendant; judgment was sub
sequently rendered against the defendant; the justice included 
the proceedings on the special appearance in his docket entries 
in the case; the defendant ordered a transcript, in order 
to perfect an appeal; and the justice included therein the 
proceedings on the special appearance, and included the same 
in the fee charged and received for the transcript. Held, that 
the exaction of fees for that part of the transcript pertaining 
to the special appearance did not render the justice liable for 
the statutory penalty for taking illegal fees.
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2. Appeal Bond: APPROVAL: CERTIFICATE: ILLEGAL FEE. The words, 

"Surety approved by me this 24th day of July, 1899," followed 
by the official signature of a justice of the peace, indorsed on 
an appeal bond, are not a certificate; and the exaction of a fee 
therefor, as such, by the justice is illegal.  

3. Filing Paper: FEE: APPEAL BOND. The words, "filing petition, 
bill of particulars, or other paper necessary in a cause," in 

section 11, chapter 28, Compiled Statutes, include an appeal 

bond.  

4. Illegal Fee: PENALTY: STATUTE. The penalty provided for in sec

tion 34 refers not only to the taking of greater fees than those 

specified for services rendered, but also to the taking of fees 
for services other than those specified in section 11 of chapter 
28, Compiled Statutes.  

ERRoR from the district court for Lancaster county.  

Tried below before FRoST, J. Reversed.  

Charles 0. Whedon and James A. Brown,'for plaintiff 
in error.  

Thomas J. Doyle, Doyle & Stone, F. J. Kelley and Wal
ter A. Leese, contra.  

ALBERT, C.  

The plaintiff brought this action against the defendant 

to recover the statutory penalty for charging and receiving 

illegal fees, which, it is alleged, the defendant charged and 

received of the plaintiff for official services, while acting 

as justice of the peace. There appears to be no conflict on 

any material point. The defendant was a justice of the 

peace of Lancaster county. An action was brought before 

him against the plaintiff in this case, who appeared 

specially and objected to the jurisdiction of the court over 

it. The objection was sustained, whereupon another sum

mons issued for the plaintiff, as defendant, before the jus

tice, which was duly served. The case was tried to the de

fendant as justice, who gave judgment against the plaintiff 

herein, from which it appealed to the district court. The 
defendant herein, as such justice, entered the proceedings 
had on the special appearance, and the steps anterior
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thereto, on his docket, as part of the proceedings in the 
cause in which he gave judgment; included such entries in 
the transcript on appeal; and charged therefor at the legal 
rate. He also charged ten cents for filing the appeal bond, 
fifteen cents for entering it on his docket and twenty-five 
cents for its approval and the memorandum of approval 
indorsed thereon. On this state of facts the court found 
for the defendant, and gave judgment accordingly. The 
plaintiff brings error.  

As to the charge for that part of the transcript which 
pertains to the proceedings on the special appearance, the 
plaintiff contends that such entries were improperly in
cluded in' the docket entries of the justice, and were not 
entries of proceedings had in the case in which the judg
ment appealed from was rendered, and that such charge 
was consequently illegal. Whether such entries were 
proper, we need not determine. They were made, and were 
a part of the docket entries in the case, when the transcript 
was ordered. If the record contained matters which the 
plaintiff did not deem necessary to be included in its 
transcript, it could have asked that they be omitted. It 
asked for a transcript of a record, the contents of which it 
must be presumed to have known. It got what it asked for, 
and, it seems to us, the defendant was entitled to his fees 
in making it. It is true the plaintiff objected to such en
tries after the transcript was made, but that was after the 
justice had earned his fee for making it, and came too 
late.  

This brings us to the other items. The services for which 
a justice of the peace is entitled to compensation are speci
fled in section 11, chapter 28, Compiled Statutes. le is en
titled to no fees for services not herein enumerated.  
Phanix Ins. Co. v. McEvony, 52 Nebr., 566. That section 
allows a fee of ten cents for '.'filing petition, bill of par
ticulars, or other paper necessary in a cause." We think 
the language is broad enough to include an appeal bond; 
and that the defendant was entitled to the fee charged in 
that behalf.
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As to the fee charged for entering the appeal bond on 
the docket, the defendant was not entitled to it. Section 
1086, Code of Civil Procedure, makes it the duty of the 
justice to thus enter it, but section 11, supra, allows no fee 
for that service. Neither does said section provide any 
fee for the approval of an appeal bond, nor for the in
dorsement of such approval thereon. It appears to have 
been urged by the defendant (we have not been favored 
with a brief in his behalf) that he attached a certificate of 
approval to the bond. The readiest answer to this is that 
it does not so appear in the record. The only indorsement 
on the bond is, "Surety approved by me this 24th day of 
July, 1899,". followed by the official signature. Such in
dorsement is a mere memorandum, and in no sense a cer
tificate. In our opinion, this charge is also illegal.  

Section 34, chapter 28, Compiled Statutes, is as follows: 
"If any officer whatever, whose fees are hereinbefore ex
pressed and limited, shall take greater fees than are so 
hereinbefore limited and expressed, for any service to be 
done by him in his office, or if any such officer shall charge 
or demand, and take any of the fees hereinbefore ascer
tained and limited, where the business for which such fees 
are chargeable, shall not be actually done and performed, 
such officer shall forfeit and pay to the party injured fifty 
dollars, to be recovered as debts of the same amount are re
coverable by law." Its object was to protect the public 
against extortion. One of the acts denounced is the taking 
of greater fees than those limited and expressed in section 
11, supra. The use of the word "expressed," in the section 
quoted, is significant. To our minds it was intended to 
express the thought that the penalty would follow, not 
only the taking of greater fees than those specified for 
services rendered, but the taking of fees for services other 
than those specified in section 11. If that be true, the 
taking of fees for the entry of the appeal bond on the 
docket, the approval of such bond and the entry of a 
memorandum of such approval thereon, come under the 
ban of the statute, and the defendant is liable for the pen-
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alty. It is therefore recommended that the judgment of 

the district court be reversed.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

REVERSED.  

NOTE.-Offcer.-Fees.-Accounting.-A county clerk must account 

for all fees earned by him, whether collected or not. Sheibley i.  

Dixon County, 61 Nebr., 400. Surety on bond liable for an excessive 

fee. The statute providing a fifty dollar penalty for excessive fee, 

is constitutional. Graham v Kibble, 9 Nebr., 182. After the decision 

in Courier Co. v. Leese, any officer, required to account for fees, 

makes a charge for fees at his peril. If too little, he and his bonds

ment are chargeable with shortage; if too much they are liable for 

$50 penalty.-W. F. B.  

JOHN L. DODD V. JOE SKELTON.  

FILED JULY 22, 1902. No. 12,131.  

1. Replevin: APPEAL: NEW AFFIDAVIT. When an action of replevin 

is removed to the district court by appeal, it is not necessary 

to file a new affidavit.  

2. -: -. CONDITION OF MORTGAGE: DEFAULT. An affidavit in 

replevin, which alleges a special ownership, by stating that 

there is a certain sum due upon the mortgage under which 

the plaintiff claims, and that there has been a default in the 

condition of such mortgage, is not absolutely void, and, if 

assailed by motion to quash, may be amended.  

3. Directing a Vetdict. If the court has jurisdiction of a case, and 

the evidence is undisputed, it is not error to direct a verdict.  

q. Error: MOTION: FAILURE TO RULE: ATTENTION OF CoURT. The 

failure of the court to rule on a motion which has not been 

brought to its attention, is not error.  

5. Proceeding in Replevin: ISSUE FORMED By PLEADINGS. When the 

special proceeding in replevin is not assailed, the only thing 

for the trial court to do is try and determine the issue 

formed by the pleadings.  

ERROR from the district court for Custer county. Tried 

below before SULLIVAN, J. Affirmed.
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J. R. Dean, for plaintiff in error.  

Charles H. Holcomb, contra.  

SULLIVAN, C. J.  

This action to recover possession of specific personal 
property was brought by Joe Skelton against John L. Dodd 
before A. Moore, a justice of the peace for Custer county.  
The affidavit filed by Skelton in the office of the justice 
alleges a special ownership. It states that "the said plain
tiff has a special interest in and to said property by virtue 
of a chattel mortgage executed by defendant to plaintiff 
upon which default has been made, there being due thereon 
$181.40." The other allegations of the affidavit are in the 
usual form and are conceded to be sufficient. On the re
turn day of the summons the defendant appeared, and 
without challenging the jurisdiction of the justice or mak
ing any objection to the affidavit, proceeded to a trial of 
the case on the-merits. For the purpose, it would seem, of 
raising a distinct issue, Dodd admitted the execution and 
validity of the plaintiff's mortgage, and that the note 
which the mortgage was given to secure was past due and 
only partially paid. By way of avoidance, he alleged a 
contract providing for an extension of the time of pay
ment. The issue thus formed was tried to a jury and the 
trial resulted in a verdict and judgment in favor of the 
plaintiff. The defendant thereupon removed the cause by 
appeal to the district court, where the question of whether 
there had been a valid contract, extending the time of 
payment of the note described in the mortgage, was again 
litigated, and again decided in favor of the plaintiff.  

The petition in error really presents but one question for 
decision, and that is whether the trial court erred in di
recting the jury to return a verdict in favor of Skelton.  
In our opinion, the instruction was right. The evidence 
shows conclusively that there was no consideration to sup
port an agreement extending the time of payment of the
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debt secured by the mortgage. This is apparently con

ceded, but it is claimed that the affidavit filed before the 

justice of the peace failed to show that the debt secured by 

the mortgage had matured, and that the justice was, there

fore, without jurisdiction to try the cause. It is perhaps 

true that the affidavit was defective, but it was not abso

lutely void. It stated a sonclusion rather than a fact; but 

if it had been assailed by motion to quash, leave to amend 

would have been given as a matter of course. German Nat.  

Bank of Beatrice v. Aultmam, Miller & Co., 63 Nebr., 324; 

Commercial State Bank of Crawford v. Ketcham, 46 

Nebr., 568.  
The affidavit filed by the plaintiff in the district court 

was evidently intended as a pleading, and was treated 

and dealt with as such. The defendant in his answer re

fers to it as. a petition, and he moved to strike it from the 

files on the ground that it raised a new issue, and for other 

reasons. Whether it contains all the statutory elements 

of a replevin affidavit is not material. For the purposes 

of the litigation the original affidavit was sufficient. The 

motion to strike the affidavit or petition not having been 

brought to the attention of the trial court, was not ruled 

upon, and is therefore not before us for consideration in 

this proceeding.  
In the district court the defendant voluntarily presented 

an issue for trial and demanded affirmative relief. He not 

only submitted to the authority of the court, but invoked 

its action in his own behalf. The special proceeding not 

having been assailed, nothing remained for the court to do 

but to decide the issue presented by the pleadings. Hudel

son v. First Nat. Bank of Tobias, 51 Nebr., 557; Furrow 

v. Chapin, 13 Kan., 107; McKee v. Metraw, 31 Minn., 429; 

18 Ency. P1. & Pr., 517. That issue was correctly decided, 

and the judgment is therefore 
AFFIRMED.
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M. 0. AYRES V. JOHN MCCONAHEY ET AL.  

FILED JuLy 22, 1902. No. 12,133.  

Mortgagee of Chattels: RATIFICATION OF UNAUTHORIZED SALE. A 
mortgagee of chattels will be held to have ratified an unauthor
ized sale of the mortgaged property by knowingly receiving 
and retaining the proceeds of such sale.  

ERROR from the district court for Dakota county. Tried 
below before GRAVES, J. Affirned.  

M. C. Beck, for plaintiff in error.  

William P. Warner, contra.  

SULLIVAN, C. J.  

This action of replevin, brought by Ayres against Mc
Conahey, was tried to a jury in the district court and de
cided in favor of the defendant. The cattle in controversy 
were originally owned by Robert Duggan, through whom 
both parties claim title. Ayres claims as a mortgagee and 
McConahey as a purchaser for full value, without notice 
of the mortgage. In our view of the case it will not be 
necessary to consider all the questions discussed by counsel 
in their briefs. One point resolved by the jury against the 
plaintiff is in our opinion deterininative, and leads neces
sarily to an affirmance of the judgment. It appears from 
-the record that the plaintiff, who is a banker doing busi
ness at Dakota City, had two mortgages upon cattle owned 
by Duggan. These mortgages were given at different 
times, secured different items of indebtedness and covered 
different cattle. Just before the note secured by the first 
mortgage fell due, the cattle in dispute, some of them being 
covered by one mortgage and some by the other, were sold 
by Duggan to Haakinson & Company, and by Haakinson 
& Company to the defendant. A check for the proceeds of 
the sale was sent by mail to Ayres, who received it, and 
applied it upon the note secured by the first mortgage and
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upon two unsecured obligations of Robert Duggan. The 

defendant now contends that Ayres can not, while retain

ing the proceeds of the sale, recover the cattle. In this 

contention the defendant is manifestly right. The law is 

not so crude as to permit a mortgagee to have both his lien 

and the value of it. The receipt and retention of the price 

of the cattle under the circumstances here disclosed was, 
in legal effect, a ratification of the sale, and a release pro 
tanto of the mortgages. Johnston v. Milwaukee & Vyo
ming Investment Co., 49 Nebr., 68, 76; Field v. Doyon, 25 
N. W. Rep. [Wis.],653. The evidence plainly indicates that 

when Ayres received the check from Duggan, he had very 

good reasons for believing, and did in fact believe, that it 

represented the proceeds of the sale of some of the mort

gaged property. A week or ten days later he had actual 

knowledge of the transaction. He was then informed by 
Rockwell that McConahey had bought the cattle, and 

was feeding them at his ranch. Still he did not repudiate 

the authority of Duggan to make the sale. Neither then 

nor since has he offered to make restitution. McConabey, 
never doubting his complete ownership of the cattle, had 

been feeding them for several months, when the plaintiff, 
still holding fast to the purchase money, instituted this 

suit. The sale, as was said in Field v. Doyon, was a sale 

of the property and not of the equity of redemption, and 

consequently the receipt- and retention of the purchase 

price can only be construed as a ratification and approval 

of an act which the mortgagor had assumed to do without 
authority.  

The judgment is 
AFFIRMED.
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DEMETRIUS MAYNARD V. ALEXANDER SIGMAN.  

FILED JULY 22, 1902. No. 12,144.  

1. Malicious Prosecution: AcTION FOR DAMAGES: PRODABLE CAUSE: 
QUESTION FOR COURT. In an action to recover damages for 
malicious prosecution when the facts are not in dispute, the 
question of probable cause is a question of law for the 
determination of the court.  

2. : : : INSTRUCTION. In an action grounded on an 
alleged malicious prosecution it is not error to give an instruc
tion defining probable cause in connection with other instrue
tions in which the jury are told what facts, if established by 
the evidence in the particular case, would or would not con
stitute probable cause.  

3. Probable Cause. Whether there was probable cause for instituting 
a criminal action is a question to be determined from a con
sideration of the facts and circumstances of which the defend
ant had, or should have had, knowledge when the prosecution 
was commenced; facts coming to his notice after the trial 
of the case can not be taken into account.  

4. Malicious Prosecution: COUNTY ATTORNEY: ADVICE: CRIMINAL 
AcTTON: STATEMENT OF FACTS: LIABILITY. A party who lays 
all the facts which he knew, or should have known, before 
the county attorney, and acts in good faith upon his advice, 
has probable cause for instituting a criminal action, and is, 
therefore, not liable to an action for malicious prosecution.  

5. Action for Malicious Prosecution: GENERAL DENIAL: PROOF: GOOD 
FAITH: ADVICE OF COUNTY ATTORNEY: DISCLOSURE. In an action 
for malicious prosecution, the defendant nlay, under a general 
denial, show that in setting the prosecution on foot, he acted 
in good faith, on the advice of the county attorney, after 
having made a full disclosure of all the material circumstances 
of which he had knowledge.  

6. Evidence: VERDICT. Evidence examined, and found sufficient to 
sustain the verdict.  

7. Jury: CRIMINAL CASE: VERDICT: PRESUMPTION: PROBABLE CAUSE.  
The lawfully constituted triers of fact in criminal cases are 
to be regarded as reasonable men; and where they, upon 
consideration of the evidence, find guilt beyond a reasonable 
doubt, it will, in the absence of special circumstances, be 
presumed that there was probable cause for the prosecution.  

S. Probable Cause: PRESUMPTION FnoM CONVICTION: PROBATIVE FORCE 
OF VERDICT. The presumption of probable cause arising from 
conviction is a disputable presumption, and may be overcome
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by evidence which destroys the natural probative force of 

the verdict or finding upon which the sentence is based.  

9. Instructions. If the instructions, when considered together, fairly 

and clearly state the law of the case, they furnish no ground 

for reversing the judgment.  

ERROR from the district court for Dodge county.  
Tried below before GailNsoN, J. Affirmed.  

Frank Dolezal, for plaintiff in error.  

Stinson & Martin, contra.  

SULLIVAN, C. J.  

This was an action by Demetrius Maynard against Alex

ander Sigman to recover damages for an alleged malicious 

prosecution. The cause was tried to a jury, and resulted in 

a verdict and judgment in favor of the defendant. The 

complaint upon which Maynard was arrested charged him 

with the theft of certain hay belonging to Sigman. Upon 

this complaint a conviction was had before a justice of the 

peace, but in the district court, to which the case was re

moved by appeal, the prosecution was abandoned. The 
hay in question was taken by the plaintiff from a stack 

standing in a field owned by one Towner Smith. In this 

field stood other stacks of hay, belonging to different per

sons, and the contention of plaintiff at the trial was that 
he took defendant's hay believing it to be part of a stack 

which he had bought of a man named King.  
Plaintiff's theory was, at his request, given to the jury 

in the following instruction: 
"1. If you find from the evidence in this case that the 

plaintiff Demetrius Maynard did not take any hay be

longing to the defendant, or that lie took hay belonging to 

the defendant under a mistake and believing the same to 

be hay which the man King had a right to direct him to 

take; and if you further find from the evidence in this case 

that the defendant Sigman was told by Maynard or by 

said King that the said plaintiff Maynard took said hay
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under such mistake, or that the said Sigman could have 
by reasonable inquiry and effort have ascertained that the 
said Maynard took said hay under a mistake as aforesaid, 
then and in such case you are instructed that the defend
ant Sigman had no probable cause to cause the arrest and 
prosecution of the plaintiff Maynard, and such prosecution 
by him is without probable cause in law." 

The verdict in favor of the defendant was, under this 
instruction, an unequivocal rejection of the claim that the 
hay had been taken by mistake and that Sigman knew or 
ought to have known that fact. In effect, the jury, by their 
verdict, said that if the hay had been taken without crim
inal intent, the defendant did not know it and his igno
rance was not culpable.  

In this view of the matter, it is very clear that there was 
no prejudicial error in the twelfth instruction, in which 

it is said that advice of counsel is, under certain circum

stances, conclusive evidence of probable cause. If Sigian 
had no knowledge of the alleged iistake, it is difficult to 

see how lie could have given the county attorney any in

formation in regard to it. The fact is that the record con
tains no competent evidence tending in the least to prove 
that the defendant knew, or by the exercise of ordinary 
diligence might have known, any circumstance tending to 

establish plaintiff's innocence.  
It is claimed that the court erred in giving the four

teenth instruction, which is as follows: "If you believe 

from the evidence that the defendant's hay was stolen as 

alleged, by some person, and that upon inquiry lie found 

a reputable witness who told him that he saw the plaintiff 
take the said hay, and that lie, said witness, would so 

swear upon a trial, and that defendant had an honest 

belief in the truth of such information, this would consti

tute probable cause." The ground upon which this in

struction is assailed is that it justifies a criminal prosecu
tion for a mere conversion. Standing alone or considered 
in connection with the rest 9 f the charge, it seems clear 
to us that this paragraph is not fairly open to criticism.
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The thought conveyed is that the prosecution of the plain
tiff would be warranted only by credible information to 
the effect that he had been seen taking away property 
which had been stolen.  

In the thirteenth instruction the jury were plainly told 
that mere conversion of property-the taking of it under a 
mistake or claim of ownership-is not larceny, and would 
furnish no excuse for the institution of a criminal action.  
Reading the two paragraphs of the charge together, it is 
almost certain the jury were not left under the impression 
that the taking of the hay under a claim of right would 
justify the arrest and imprisonment of plaintiff.  

The seventh instruction is excepted to on the ground 
that it permitted the jury to-determine for themselves what 
facts would constitute probable cause. The instruction is 
correct as far as it.goes; it is an accurate legal definition 
of probable cause, and that is all it professes to be. The 
facts upon which the defendant relied as constituting suffi
cient cause for the criminal prosecution were set out in 
the fourteenth instruction, and those upon which the plain
tiff relied as constituting want of probable cause were 
stated in the first instruction, given at his request. The 
jury were thus fairly and fully instructed in accordance 
with the rule laid down in Turner v. O'Brien, 5 Nebr., 542; 
Dreyfus v. Aul, 29 Nebr., 191, and Jonasen v. Kennedy, 39 
Nebr., 313. In the case last mentioned it is said: "It was 
not erroneous to tell the jury in general terms what the 
law meant by a 'want of probable cause' when such in
struction was accompanied by other instructions as to 
what facts would constitute want of probable cause in the 
case on trial." 

It is insisted that the evidence given to show that defend
ant acted on the advice of counsel was improperly received.  
The answer was a general denial. It put in issue every 
fact which the plaintiff was required to prove in making 
his case. The burden of proving malice and want of prob
able cause was on him. In showing that he acted on the 
advice of the county attorney, the defendant gave evidence 

45
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tending to prove that he had probable cause for setting the 
prosecution on foot. This fact tended directly to disprove 
want of probable cause, and was therefore admissible un
der a general denial.  

It is insisted with considerable vehemence that the evi
dence is not sufficient to sustain the verdict,but we think it 
is. The plaintiff having been once fairly convicted of the 
crime with which he was charged, it would be difficult, 
upon this record, to give a satisfactory reason for holding 
that there was not probable grounds for the prosecution.  
The lawfully constituted triers of fact in criminal cases 
must, it would seem, be regarded as reasonable men; and 
where they, upon consideration of the evidence, find guilt 
beyond a reasonable doubt, it can hardly be claimed, in 
the absence of special circumstances, that the prosecution 
was instituted and carried on without probable cause.  
The presumption of probable cause arising from convic
tion is not, however, an indisputable presumption; it may 
be rebutted by evidence which destroys the natural pro
bative force of the finding or verdict upon which the sen
tence is based. Nehr v. Dobbs, 47 Nebr., 863.  

Other assignments of error, briefly discussed by counsel 
for Maynard, have been examined, and the rulings com
plained of approved.  

The judgment of the district court is undoubtedly rig.  
and is, therefore, 

AFFIRMED.  

FIRST NATIONAL BANK OF DAVID CITY V. CHARLES H1.  

SARGEANT.  

FILED JULY 22, 1902. No. 11,912.  

1. Pleadings: ISSUE: EVIDENCE: FINDING: FACT: EXISTENCE: Assuir

TION: INSTRUCTION: ERROR Where the pleadings raise an issue 
of fact, and under the evidence but one finding can be justified, 
it is not error for the trial court to assume the existence of 
the fact so established, and instruct the jury accordingly.

594 NEBRASKA REPORTS. [VOL. 65



VOL. 65] JANUARY TERM, 1902. 595 

First Nat. Bank of David City v. Sargeant.  

2. Mortgage: DEED ABSOLUTE: FoRMt: SECURITY: SECURITY FOR DEBT: 

AGREEMENT OF PARTIES. A deed absolute in form will be 

treated as a mortgage when it is given to secure payment 

of a debt, although the parties may have .agreed that upon 
default of payment the deed should become absolute. State 
Bank of O'Neill c. Mathewvs, 45 Nebr., 659.  

3. Duress: INsTRUcTION. Instruction copied in the opinion as to 
what constitutes duress examined, and held the giving thereof 
not erroneous.  

4. Petition: EVIDENCE. Petition examined, and held to state a cause 
of action, and evidence held sufficient to support the verdict 
of the jury.  

5. Mortgage: DEED: Fomr: SEGURITY OF DEBT: PAYMENT OF EXCESS: 

DURESS: RECOVERY OF EXCESs. One S. had conveyed, by a 

warranty deed absolute in form, to a bank certain real estate 
as security for an indebtedness owing by S. to the bank. S.  
was in financial distress, and had no means of meeting his 

indebtedness save by a sale of the real estate. The bank 
thereafter assumed to be the absolute owner of the property 

and denied to S. any right, interest or equity therein, and by 
injunction proceedings undertook to dispossess him of a 

portion of such land. S. procured a purchaser at an advan

tageous price, and endeavored to adjust his differences with 

the bank, so as to effectuate a sale of the property, and 
meet pressing demands against him. The bank refused to 

consent to a sale or release its interest or reconvey the 
premises to S., so that a sale might be consummated without 
the payment by S. of a large sum of money in excess of 
the amount justly due. Held, Under the facts and circumstances 
as disclosed by the record, that the payment of the excess 
over and above the amount justly due was. made under duress 
and compulsion, and might be recovered back in an action 
brought for that purpose.  

6. Written Agreement: CoMPnoMIsE: EVIDENCE. At the time of 
making the arrangements for the payment of the sum 
demanded, a written agreement was entered into in the nature 
of a compromise or settlement of the differences existing 
between the parties, which was accepted and acquiesced in 
by S. so as to regain control of the land, be able to effectuate 
a sale of the property, and extricate himself from his financial 
difficulties. Held, That the jury was justified, under the evi
dence, in finding that the agreement was vitiated, because of 
duress, for the same reason and to the same extent as the 
overpayment was the result of legal duress.  

7. Instructions: SUBSTANCE OF PLEADINGS: ISSUES OF FACT: ERRon.  

Instructions of the court in stating the substance of the plead
ings and the issues of fact to the jury examined, and found
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that the issues were S'uitted fairly to both parties, and that 
no error was committed by such instructions.  

S. Other Errors. Other alleged errors examined, and found to be 
without merit.  

ERROR from the district court for Butler county. Tried 

below before SORINBORGER, J. Affirmed.  

Matt Miller and Arthur J. Evans, for plaintiff in error.  

A. M. Walling and W. 11. Gain, contra.  

HOLCOMB, J.  

An action was brought in the lower court by the plain
tiff, who is now the defendant in error, against the de
fendant, plaintiff in error, to recover a sum of money 
alleged to have been paid under compulsion and duress.  
The trial resulted in a verdict and judgment in favor of 
the plaintiff for the sum of $640. The defendant prose
cutes error.  

The petition in error contains 112 assignments of error.  
With the thermometer registering well up to the same 
mark, we can scarcely be expected to note and consider 
each assignment at length, and in detail. If we generalize 
in our treatment and discussion of the case it is for the 
sake of brevity, and not because of a lack of investigatioi 
and consideration of each and every question presented in 
briefs of counsel. There are, as it appears to us, a few 
questions of a controlling character, which, when consid
ered and disposed of properly, must determine the whole 
case as presented by the record. The controversy arises 
out of a transaction wherein the defendant by warranty 
deed obtained the legal title to 154 acres of land thereto
fore belonging to the plaintiff, and one of the controverted 
questions is whether by the transaction referred to the 
defendant obtained the absolute title and ownership of 
the said real estate, or whether it held the conveyance as 
security only by way of mortgage. The plaintiff's action is
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grounded on the theory that, although a deed absolute on 
its face, the instrument was but a mortgage, and that in 
the adjustment and payment of the amount due there
under the defendant, by reason of the circumstances then 
surrounding the parties and the relations existing between 
them, by threats and duress extorted from the plaintiff a 
much larger sum than was actually due on such indebted
ness. The defendant denied that it held the deed as a 
mortgage, and alleged that it had become the absolute 
owner of the property by such conveyance, and it also 
pleaded as a defense that by way of compromise and settle
ment the parties had adjusted their differences, and that 
such settlement so made was a bar to any recovery on the 
cause of action pleaded in plaintiff's petition. On the 
submission of the cause to the jury, the court assumed and 
by an instruction told the jury that the deed by which the 
defendant acquired title to the property, and under which 
it claimed to be the owner of, the real estate, although abso
lute in form, was in fact a mortgage to secure an indebted
ness owing by the plaintiff to the defendant. The giving 
of this instruction is assigned as error, it being the con
tention of the defendant that whether or not the deed was 
to be regarded as an absolute conveyance or only intended 
as a mortgage was, under the issues and the evidence, a 
question of fact to be determined by the jury, and that the 
court could not properly withdraw. such question from 
the jury as triers of fact. If there was any evidence upon 
which a finding that the defendant acquired the absolute 
ownership of the property by means of the conveyance 
could be sustained, then we apprehend the question ought 
to have been submitted to the jury as contended for. It 
appears from the record that prior to the execution of the 
deed, the plaintiff was indebted to the defendant, a na
tional bank, for some $600 or $700, and to secure such 
indebtedness had executed a second mortgage on the real 
estate over which the controversy arose. A first mortgage 
to secure the sum of $2,500 for a loan made thereon was 
held by a third party at the time the defendant obtained
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its second mortgage, and about the 1st of January, 1897, 
and shortly before the deed in controversy was executed, 
default having been made in the payment of interest due 
on the first mortgage, and also taxes assessed against the 
land, foreclosure proceedings were about to be instituted 
by the owner thereof. To protect its own interest as 
second mortgagee the bank, on learning of the prospective 
foreclosure proceedings on the first mortgage, was anxious 
that the plaintiff should take some action which would 
forestall any further proceedings looking toward a fore
closure of the first mortgage. The plaintiff found himself 
unable to pay the defaulted interest and the back taxes 
upon the payment of which it appears the first mortgagee 
was willing to allow the principal to run until some future 
time. This condition of affairs existed for some little time, 
and after considerable negotiations it was agreed between 
the plaintiff and defendant that the bank should pay the 
back interest due on the first mortgage and taxes past due, 
and agree to pay the principal sum on the first of January 
following, cancel its own indebtedness, and the second 
mortgage securing the same, the total of the indebtedness 
and costs aggregating $3,830.67, and that the plaintiff 
would execute a warranty deed for the real estate covered 
by the two mortgages mentioned. At the time of the exe
cution of the deed to the bank, it executed back to the 
plaintiff a formal lease of the premises for the year 1897, 
and also a formal contract of sale, agreeing'to reconvey 
the premises upon the payment of the said sum of $3,830.67 
on or before January 1, 1898, with interest thereon at ten 
per cent. per annum after the last-mentioned date. The 
plaintiff testifies, in substance, that the deed was given 
and accepted as a mortgage only, while the president of the 
bank says it was an absolute conveyance, and that the bank 
became the purchaser outright of the land by virtue of such 
conveyance. The negotiations leading up to the execution 
of the deed and the accompanying instruments appear to 
have been by correspondence, the letters of the bank relat
ing to the matter being introduced in evidence. We look
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in vain for any act or words of the parties. outside of the 
formal documents they at the time executed, evidencing an 
intention on the part of the plaintiff to sell the land and 
the bank to become the purchaser thereof by the execution 
and delivery of the deed of conveyance. We think the lan
guage and the conduct of the officers of the bank negative 
the idea that it was at the time purchasing the property 
or accepted the conveyance otherwise than as security for 
its indebtedness owing by the plaintiff and the advance
ments made and to be made by it on the first mortgage. No 
other consideration entered into the transaction, and by 
its own testimony we think it is firmly established that the 
conveyance, although an unconditional warranty deed, was 
in fact and in contemplation of law but a mortgage to 
secure the plaintiff's indebtedness secured by the two 
mortgages hereinbefore referred to. In urging the plain
tiff to take some action regarding the matter, it is stated 
by the president of the bank in one of his letters to him: 
"It is quite important to us to have this loan [the first 
mortgage] reinstated now, as it will leave the interest at 
six per cent. instead of nine per cent. or ten per cent., and 
save costs. We do not wish to take up the $2,500 now 
either. The only way I can see out, is for you now to deed 
over your land to the bank, and then we can advance the 
back interest and get it reinstated. As soon as you can 
arrange the loan or money, we are perfectly willing to deed 
it back to you. It is understood that this is merely a tem
porary arrangement, and that you proceed with your ef

forts to make other arrangements to redeem the land." In 
another letter, after giving the items going to make up the 
aggregate sum due, including taxes and costs, the president 
of the bank writes as follows: "The transfer and sale 

would necessarily have to be understood to be absolute, 
and not in the nature of a trust or mortgage, and all rights 
vested in the bank or its trustee, in order to enable the bank 

to acquire and carry this load for a year. During the year, 
ending January 1, 1898, you could pay off the purchase 
money from time to time and buy it back." And again, in
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a letter of later date urging the plaintiff to execute the 
deed and close up the transaction, the president of the 
bank writes: "I can not see anything to be gained by 
longer delay to sign and forward the deed at once, to settle 
this matter. If Mr. Dodge, or some other good friend, 
should send you the money, to redeem or buy back, the 
bank is ready to deed over the land in an hour's notice on 
payment of the cash." Nowhere is it suggested that the 
bank by the transaction is becoming the purchaser uncon
ditionally of the land, or that the plaintiff is losing his 
entire interest and the equity of redemption therein.- It 
is manifest, we think, that the conveyance was executed 
by the plaintiff solely as seerity, and that the defen(lant 
so understood and accepted it on its delivery to the offi
cers of the bank. The formal lease executed at the time 
as a part of the same transaction and the contract to resell 
the land to the plaintiff but confirms him in his contention 
that the deed was in reality a mortgage, and that his right 
of redemption was preserved to him. Evidently what the 
parties tried to accomplish was to execute a conveyance 
that would operate as security for the indebtedness owing 
by the plaintiff, preserving to the grantor the right to re
deemn at any time, upon paymiient of the mortgage debt, be
fore January 1, 1898, after whicli, if redemption was not 
effectuated, the deed should become absolute; but as is 
said in Bank' of O'Neill v. Mlathews, 45 Nebr., 659, a deed 
so executed and delivered must be treated as a mnortgage 
notwithstanding such an agreement. Says Comnissi oner 
IRVINE, who wrote the opinion : "This was the understand
ing and is the legal effect of all mortgages, and the whole 
doctrine of foreclosure and redemption arose from courts 
of equity relieving against this understanding and its legal 
effect." It is, therefore, we think, clear that the deed in 
question must be taken and held to be a mortgage only, 
and not susceptible of any other construction, and that the 
trial court did not err in treating and assuming in its in
struction to the jury that the instrument was a mortgage, 
and not an absolute conveyance.
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On the question of what is required to constitute duress 
the court instructed the jury as follows: "Duress may be 
defined as an unlawful restraint, intimidation or com
pulsion of another to such an extent and degree as to in
duce such other person to do or perform some act, which 
he is not legally bound to do, contrary to his will and 
inclination." This instruction is complained of as er
roneous. It is said that the instruction should have told 
the jury that the will must be "overpowered," or the in
jured party "bereft of the quality of mind essential to the 
making of a contract." We think, under the issues and the 
character of the duress complained of, the instruction is 
a fair presentation of the meaning of the word, and that no 
error was committed such as is complained of. "Duress," 
it is said, "exists when one, by the unlawful act of another, 
is induced to make a contract or perform some act under 
circumstances which deprive him of the exercise of free 
will." Hackley v. Headley, 45 Mich., 569. It is obvious 
that if the act is done contrary to the will and inclination 
of the injured party, it can not be the exercise of his free 
will. His will is subjected to that of another, and he is 
compelled to yield and submit to an illegal exaction be
cause of the dominant power. In Parmen tier v. Pater, 
13 Ore., 121, it is said that to constitute duress by threats 
"it is sufficient that they do in fact compel the person 
threatened to do an act which otherwise he would not have 
done." Ordinarily it may be said duress is that degree of 
constraint or danger either actually inflicted or threatened 
and impending, sufficient to overcome the mind and will 
of a person of ordinary firmness. Brown v. Pierce, 7 Wall.  
[U. S.] 205, 214, 19 L. Ed., 134, 136; Baker v. Morton, 12 
Wall. [U. S.], 150, 157, 20 L. Ed., 262, 264; French v.  

Shoemaker, 14 Wall. [U.S.], 314, 332, 20 L. Ed., 852, 856; 
United States v. Huckabee, 16 Wall. [U. S.], 414, 431, 21 
L. Ed., 457, 463; 1 Chitty, Contracts [11th Am. ed.], 269; 
2 Greenleaf, Evidence, secs. 301, 302; 1 Wharton, Con
tracts, ch. 8, sec. 144; 2 Wharton, Evidence, secs. 931, 
1099; 1 Story, Equity Jurisprudence, sec. 239; 2 Pomeroy,
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Equity Jurisprudence, sec. 950. The instruction comes 
fairly within the rule, and the exception thereto is not 
well taken.  

It is also contended that the petition does not state facts 
sufficient to constitute a cause of action, and that the 
evidence will not support the verdict returned by the jury.  
These two questions may be considered together. The 
petition charges that the plaintiff was in great financial 
distress and in poor health, both in body and mind; that 
after the defendant had obtained a deed of the premises 
under the circumstances narrated, and as security for the 
debt owing by the plaintiff, who had reposed trust and 
confidence in the officers of the bank by giving to them a 
deed absolute on its face when only security was intended, 
such officers soon thereafter began to assume to be the ab
solute owners of the property, and to have the right of pos
session and control thereof, and began a systematic effort 
to dispossess the plaintiff and compel him to acknowledge 
the bank as the absolute owner, and that in the controversy 
as to the right of possession the defendant brought an in
junction suit to restrain the plaintiff from holding posses
sion of said premises or a part thereof, and denied any and 
all rights of the plaintiff in and to the premises; that the 
plaintiff was heavily in debt, without means to meet the 
same, save by a sale of the land, which he was endeavoring 
to effectua te; that in the spring of 1898 he obtained a pur
chaser for the real estate at an advantageous price, and 
thereupon endeavored to obtain an adjustment of the in
debtedness due the defendant, and to have the same paid 
out of the purchase price to be obtained by the proposed 
sale of said real estate; that the defendant demanded sev
eral hundred dollars more than was due; denied that the 
plaintiff had any interest in the land and refused to con
sent to its sale or to relinquish its title to the property or 
join in a conveyance unless paid the exorbitant sum so 
demanded; that it was near springtime, when farming.  
operations begin, and the purchaser threatened to with
draw his bid unless the sale should soon be consummated;
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that the defendant refused to make any statement of the 

items comprising the indebtedness it claimed to be due it, 

or to give any reason why such sum as demanded was due, 
and threatened to appeal the suit then pending to the court 

of last resort, if the judgment obtained in the trial court 

was not satisfactory, where it would probably remain 

undisposed of for several years, and in the meantime the 

plaintiff would be compelled to pay a high rate of interest 

on such indebtedness as well as the costs and expenses of 

litigation; that the plaintiff was unable to meet his in

debtedness without resort to a sale of the'property mort

gaged, and that the sale could not be effectuated withoul 

a compliance with the demands of the defendant as to tli 

payment of the sum it claimed to be due, and that there

upon the plaintiff, after the defendant had reduced its 

demand in a small amount from the total sum first 

claimed, involuntarily and by compulsion paid the same 

in order to effectuate a sale of the property and relieve 

himself from the financial distress lie was then suffering; 

that the over-payment to recover which the suit was 

brought was paid under compulsion and duress, and not of 

plaintiff's free will. The evidence fairly substantiates the 

allegations of the petition. The duress complained of 

rests, we apprehend, in the unfortunate financial condition 

in which the plaintiff found himself, coupled with the con

trol over the legal title to the land and apparent ownership 

thereof which the bank had acquired, and its power to pre

vent a voluntary disposal by the plaintiff to meet his just 

indebtedness without first obtaining the consent of the 

bank and complying with such demands as it might impose 

as a condition of releasing its interest and title to the 

property. The duress relied on as grounds of relief, if ex

isting, consisted not so much in threats against the defend

ant or duress of his person, as it did in a wrongful and 

unjust exercise of control and ownershipof the property 

of the plaintiff, being the real estate to which it held the 

legal title, and apparently the right of disposal on any 

terms it saw fit to impose, or of withholding the land from
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sale altogether, until compelled to act by a final depree in 
a proper suit brought to try and determine the rights of 
the respective parties. The case is one of duress of the 
property of ah individual rather than duress of his person.  
The ancient doctrine of duress applied only to duress of 
the person, such as amounted to a reasonable apprehension 
of imminent danger to life, limb or liberty, which was in 
law deemed sufficient to avoid a contract or enable the 
injured party to recover back money when so paid. The 
law, however, has progressed and gradually extended the 
doctrine so as to recognize duress of property as a species 
of moral duress which might equally with duress of the 
person constitute a defense to a contract induced thereby, 
or entitle a party to recover money paid under its influence.  
The rule is that when such pressure or constraint is 
brought to bear as will compel a man to go against his will, 
and takes away his free agency, destroying the power of 
refusing to comply with the unjust demand of another, this 
will constitute legal duress, regardless of manifestations 
or apprehension or physical force.  

It is held in Joannia v. Ogilvie,* 52 N. W. Rep. [Minn.], 
217: "There may be duress with respect to real property 
as well as personal, so as to render a payment on account 
of it involuntary, so that the money may be recovered 
back." In that case it appears a mechanic's lien was filed 
against property upon an unfounded claim which the 
owner paid under protest in order to clear the title of rec
ord so that he might consummate a loan on the property 
which he had negotiated in order to raise money to pay a 
prior overdue mortgage and other pressing debts, he hav
ing no other available means of raising the money. The 
payment under the circumstances was held to be in conse
quence of duress of property, and that an action would lie 
for its recovery. Says the author of the opinion: "He was 
so situated that he could neither go backward nor forward.  
He had practically no choice but to submit to plaintiffs' 
demand. Had it been goods and chattels which plaintiffs 

*16 L. R. A., 376, 32 Am. St. Rep., 581.
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had withheld under like circumstances, there would be no 
doubt, under the doctrine of Faergusson v. Winslow, 34 
Minn., 384, 25 N. W. Rep., 942, but that the payment would 
be held to have been made under duress. But while filing 
the lien did not interfere with defendant's possession of 
the land, yet it as effectually deprived him of the use of it 
for the purposes for which he needed it as would withhold
ing the possession of chattel property. It has been some
times said that there can be no such thing as duress with 
respect to real property, so as to render a payment of 
money on account of it involuntary. But this is not sus
tained by either principle or authority. In view of the im
movable character of real property, duress with respect to 
it is not likely to occur as often as with respect to goods 
and chattels. But the question in all cases is, was the pay
ment voluntary? and for the purpose of determining that 
question there is no difference whether the duress be of 
goods and chattels, or of real prope: y, or of the person.  
Fraser v. Pendlebury, 31 Law J. Com. Pl. [Com. Law], 
1; Pemberton v. Williams, 87 Ill., 15; Close v. Phipps, 7 
Man. & G. [Eng.], 586; White v. Heylinan, 34 Pa., 142; 
State v. Nelson, 41 Minn., 25." These remarks are very 
pertinent, and apply with equal force to the situation of 
the plaintiff in the case at bar.  

Another case, which seems apropos to the one at bar, 
decided by the supreme court of Wisconsin, is Guetz
kow Bros. Co. v. Breese,* 72 N. W. Rep., 45. In that case 
a lessor refused to join his lessee in executing proofs of loss 
after fire had destroyed the leased property and indorse 
drafts payable to them jointly unless the lessee paid him a 
sum of money he did not owe. The condition of the lessee's 
business was such that he was compelled to have the insur
ance money without prolonged delay, and he thereupon 
paid the lessor his unlawful exaction. Afterwards the 
lessee brought suit to recover the money thus paid as hav
ing been paid under duress, recovered judgment, and the 
action was sustained.  

*65 Am. St. Rep., 83.
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The authorities are abundant to the effect that where 
goods or other property is in possession of one not the 
owner, who refuses to deliver such property to the owner 
unless the latter pays him a sum not rightfully due, and 
the owner in order to obtain possession of his property 
pays the unlawful exaction, a payment so made is in a 
legal sense under duress and may be recovered back in a 
proper action, and especially is such the case where the 
wrongful detention is connected with circumstances of 
hardship or serious inconvenience to the owner. Chase v.  
Dwinal,* 7 Me., 134; Mays v. City of Cincinnati, 1 Ohio 
St., 268; Adams v. Schiffer, 17 Pac. Rep. [Colo.], 21; 
Chamberlain v. Reed,t 13 Me., 357; White v. Heylman, 34 
Pa. St., 142; Crawford v. Cato, 22 Ga., 594; Central Bank 
of Frederick v. Copelandl 18 Md., 305; Scholey v. Mum, 
ford, 60 N. Y., 498.  

In a very early case (Astley v. Reynolds, reported in 2 
Strange [Eng.], 915) the plaintiff pawned plate to the 
defendant as a pledge for the payment of a sum of money 
loaned. When desiring to redeem, the defendant de
manded and was paid a large sum of money in excess of 
the amount loaned, with legal interest. Suit was brought 
to recover the surplus above legal interest. The court of 
king's bench says: "We think, also, that this is a pay
ment by compulsion; the plaintiff might have such an im
mediate want of his goods, that an action of trover would 
not do his business; where the rule volenti non fit injuria 
is applied, it must be where the party had his freedom of 
exercising his will, which this man had not; we must take 
it he paid the money relying on his legal remedy to get it 
back." 

In other cases it is said, in order to constitute duress, 
"there must be some actual or threatened exercise of power 
possessed, or supposed to be possessed, by the party exact
ing or receiving the payment, over the person or property 
of the party making the payment, from which the latter 
has no other means of immediate relief than by advancing 

*20 Am. Dec., 352. t29 Am, Dec., 506, *81 Am. Dec., 597.
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the money." Brumagiu v. Tillinghast, 18 Cal., 265; 
Radich v. Huitchins, 95 U. S., 210.  

In 6 Am. & Eng. Ency. Law, p. 84, with respect to the re

lations existing between iortgagees and mortgagors, the 
rule as to paymtent under duress is stated as follows: "If 

a mortgagee of land, who is in possession for conditions 

broken, require that the mortgagor or his assignee pay 

more than is legally due, in order to redeem, and it is paid 

accordingly, for the purpose of preventing a foreclonsure, 

it is such a compulsory payment as entitles the party who 

so pays to recover it back." In support of the text is cited 

Cazenove v. Cutler, 4 Met. [Mass.], 246; Fraser v. Pendle

bury, 31 Law J. Coi. P1., 1; Bennett v. Healey, 6 Minn., 
240 [Gil. 158]; Freeman v. Etter, 21 Minn., 3; McMurtric 

v. Keenan, 109 Mass., 185.  
The evidence in the case at bar fairly supports the con

tention of the plaintiff that he was without redress or 

remedy and was compelled to submit to the exactions of 

the defendant or lose a voluntary sale of his property at 

advantageous figures. It appears that lie was utterly un

able to meet his obligations save by a sale of the property 
to which defendant held the legal title, and that unless the 

sale was consummated at about the time the terms of sale 

were agreed upon he would not only lose the opportunity 

of selling to the prospective purchaser, but probably also 

to other buyers, because farming operations for the coining 

year were then due to begin, and arrangements for the 

year's work must be made accordingly. With the title in 

litigation, and with the threat of the defendant to keep it 

so for years to come, unless its terms were acceded to, and 

with the large indebtedness standing against the land, 
drawing interest from January preceding at the highest 

rate allowed by law, we can readily appreciate how the 

plaintiff's mind was overpowered, and the payment ex

acted made in order to meet pressing demands, and save, 
if possible, the little remaining equity which he held in 

the property, as well as to prevent payment of costs inci

dental to long-continued litigation, accumulating interest,
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and impending deficiency judgments. The evidence, we 
are satisfied under the principles announced and the au
thorities cited, was sufficient to justify the jury in finding 
that the payment was under the circumstances involun
tary and under duress.  

We are of the opinion that the compromise and settle
ment pleaded as a.defense was but a part of the transaction 
constituting duress on the part of the defendant; that the 
same facts which would justify a recovery of the overpay
ment as being made under duress must for the same rea
son annul and render valueless the alleged settlement as 
a compromise of honest differences. The defendant had 
undertaken by an injunction suit to restrain the plaintiff 
from enjoying the use and possession of the real estate in 
controversy. Plaintiff had answ-ered in that action, plead
ing that the defendant's conveyance, through which it 
claimed, though an absolute deed in form, was in fact but 
a mortgage to secure an indebtedness owing by him to the 
bank, and asked to have an accounting of the amount due, 
and that the deed be declared a mortgage securing the same 
in conformity with the facts and intention of the parties.  
This suit was pending at the time of the alleged settlement.  
It is to be borne in mind that the case is entirely different 
from one in which the indebtedness is fixed and certain, 
and evidenced by written instruments secured by a mort
gage in form as well as in fact. In the case at bar the 
plaintiff was completely at the mercy of the defendant. He 
could make no disposition of his property until his differ
ences with the defendant were adjusted in some form. He 
could not dispose of his equity of redemption, since this in
terest and right was denied, and but few care to buy a law
suit with the purchase of property. He could not allow 
the matter to run the ordinary course of litigation without 
losing all his equity in the land and facing a probable de
ficiency judgment. He could not pay costs of litigation 
and the increased interest on the indebtedness for any 
length of time without the whole property being swallowed 
up. He was met with the threat that unless the differences
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were settled on the terms offered by the bank, the litigation 
would be continued, and in the event of an unsatisfactor3 
judgment in the trial court, the cause would be appealed 
there, to take its course with the accumulated litigation 
then pending in the appellate court awaiting final disposi
tion. This meant a delay of years, as the plaintiff well 
knew. He must have been cognizant of the fact, as all 
well-informed men are, that should the matter be litigated, 
and the property finally exposed to forced sale to satisfy 
the indebtedness admittedly existing against it, that the 
sum thus realized would not be at all as favorable to him 
as would be the result in the event of a voluntary sale and 
a voluntary purchaser. It was under these circumstances, 
and because an immediate sale of the property was neces
sary to immediately relieve him from his financial distress, 
that the agreement was executed by his son as attorney 
in fact, and afterwards ratified and acquiesced in by the 
plaintiff in finally consummating the sale of the property, 
and paying out of the proceeds thereof the demands of the 
defendant. The overpayment was an unlawful and unjust 
demand, and this is practically conceded. If the defend
ant had only a mortgage on the land, as has been held, then 
it could not justly require of the plaintiff the payment of 
more than its indebtedness, with costs and lawfully ac
crued interest. But it was not satisfied to accept what was 
justly due, and because of the peculiar situation of the par
ties, the plaintiff acceded to its demands, agreed to the 
terms of settlement evidenced by the agreement pleaded as 
a settlement and compromise, and paid the money de
manded, and which it is alleged was an overpayment and 
made under compulsion. Duress, like fraud, vitiates all 
contracts, and the contract of settlement was the result of 
duress, as much so as the overpayment made thereunder 
which it is sought to recover. The contract simply provides 
that upon the payment of all costs in the injunction pro
ceeding, and the payment to the defendant of the amount 
it demanded after reducing the original sum claimed $125, 
and a certain judgment obtained against the plaintiff, that 

46
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it would quitelaim its interest in the property to the plain

tiff, thereby permitting him to consummate a sale thereof.  

The jury found under the instructions given that this con

tract, as well as the payment of the excess demanded by 

defendant according to its terms, was the result of duress 

and compulsion, and the evidence relating to the matter is, 

we think, sufficient to sustain the finding. Therefore the 

defense thus interposed to the plaintiff's cause of action 

must fail.  
Some complaint is made because of the manner of stat

ing the issues in the court's instructions to the jury, but on 

examination we are satisfied that the statement of the sub

stance of the pleadings in the instructions was fair to both 

parties, and that no error was committed in that regard.  

Several other alleged errors are argued which are found 

to be without merit. The instructions appear to have 

fairly submitted all issues of fact to the jury, were without 

prejudice to the losing party, and the verdict, we are of the 

opinion, should be permitted to stand. The petition states 

a cause of action, and the verdict is supported by the evi

dence. The judgment is accordingly 
AFFIRMED.  

NOTE.-Mortgage.-Origl.-Farml.-Shylock's Bond.-"The notion of 

mortgaging and redemption seems to be of Jewish extraction, and 

from the Jews derived to the Greeks and Romans."-Bacon, Abridg

ment, 27. Mortgages had become common in the time of Henry 

VI. and Edward IV. Mr. Donell [Donnell?i ascribes their origin 

to the Jews. Kyger v. Ryley, 2 Nebr., 20, 23. A mortgage of real 

property may be created by any form of absolute conveyance. 20 

Am. & Eng. Ency. Law [2d ed.], p. 903.  
Skylock v. Antonio.-The original case was a suit of Shylock against 

Antonio, upon a bond for the payment of three thousand ducats or 

a pound of flesh, but a conversion by the court to a criminal pro

ceeding, with penalty of forfeiture to the state, made it a state 

case. The judgment stands, mocking all principles of law, making 

the judiciary a juggle, perverting the public morals, making oppro

brious metaphor an easement to the conscience for breach of con

tracts, and fostering a cruel religious prejudice. * * * As to 

the law points, both the counsel for the defendant and the court 

admitted that the contract was lawful. Counsel did not even plead 

that it was against public policy; which is a handy law to let cor

porations out of their contracts; like as the vague phrase that
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an act is a police regulation is a way of driving it through the con
stitution. 11 American Law Record, p. 641.  

Qmere.-If Francis Bacon had written "The Merchant of Venice" 
would he have made such mistakes?-W. F. B.  

HARRISON F. COOK, APPELLEE, V. GAGE COUNTY ET AL., 
APPELLANTS.  

FILED JULY 22, 1902. No. 11,506.  

Notice: LEVY: EQUALIZATION: JURISDICTroN. The notice required 

by subdivision 7, section 52, article 2, chapter 14, Compiled 
Statutes, 1899, is jurisdictional, and equalization and levy made 

without such notice.is void.  

APPEAL from the district court for Gage county. Heard 
below before LETTON, J. Afirmed.  

A. H. Kidd and L. M1. Pemberton, for appellants.  

George A. Murphy, William C. Dorsey and Orlando 
Swain, contra.  

SEDGWICK, J.  

This action was brought by the plaintiff, appellee, to 
have certain special paving and curbing taxes assessed 
against his property in the city of Beatrice declared void, 
and to cancel the same. Upon trial in the district court a 

decree was rendered canceling the taxes as prayed. Numer
ous objections are urged against the validity of the taxes.  
The first, and to our minds the sufficient and controlling 
one, is that no sufficient notice was given of the meeting of 
the city council at which the assessment was equalized and 
levied. Subdivision 7 of section 52 of article 2 of chapter 
14 of the Compiled Statutes of 1899, under which these 
proceedings were taken, provides: "Such assessment shall 
be made by the council at a special meeting, by a resolution 
fixing the valuation of such lots assessed, taking into ac

count the benefits derived or injuries sustained in conse
quence of such contemplated improvements, and the
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amount charged against the same, whici, with the vote 

thereon by yeas and nays, shall be spread at length upon 

the minutes. Notice of the time of holdig such meeting 

and the purpose for which it is to be held stall be published 

in some newspaper published or of general circulation in 

said city, at least four weeks before the same shall be held, 
or in lieu thereof personal service may be had upon persons 

owning or occupying property to be assessed." It is con

clusively shown by the evidence that the notice of the sit

ting of the council to levy the taxes was published in the 

Daily Express, and in but two issues of that paper,-on 

September 11 and again on September 30, 1889,-and 

the meeting of the council at which the levy was made and 

the assessment equalized was held on the 3d day of October, 
1889; so that the provisions of the statute providing at 

least four weeks notice before the same shall be held was 

not complied with. There was no attempt to make per

sonal service upon the parties interested. This notice is 

jurisdictional, and the action of the city council without 

giving the prescribed notice was erroneous, and the decree 

of the district court is therefore 
AFFIRMED.  

MURTY O'DONNELL, BY NEXT FRIEND, MARY O'DONNELL, V.  

CHICAGo, ROCK ISLAND & PACIFIC RAILWAY COM

PANY.  
FILED JULY 22, 1902. No. 12,040.  

Commissioner's opinion, Department No. 1.  

1. Negligence: INTRsucTIoN: NAluowING ISSUEs. An instruction con

fining the plaintiff's recovery to the results of negligence in 

the specific acts alleged, and directing the jury to consider 

other acts at other times and places only as bearing upon the 

acts and injury complained of, 7held, in connection with the 

other instructions, not to narrow unduly the issues, nor to 

prevent the showing of any negligence directly connected with 

and tending to cause the injury.  

2. Locomotive-Engineer: NEGLIGENCE. Whether or not it is negli

gence on the part of a locomotive-engineer to fail to stop his 

train, moving at not exceeding three miles an hour, on seeing



VOL. 65] JANUARY TERM, 1902. 613
O'Donnell v. Chicago, R. I. & P. R. Co.  

a boy of eight years jumping on and off a ladder at the side 
of a freight car, is a question to be determined by the jury 
in view of all the circumstances.  

3. Instruction: PErITION: MATERIAL ALLEGATIONS: PREPONDERANCE 
OF EVIDENCE: PRESUMPTION OF PREJUDICE. To instruct the jury 
that all -material allegations of plaintiff's petition must be 
established by a preponderance of the evidence is erroneous 
where material allegations are admitted, but prejudice will 
not be presumed where it is hardly possible the jury were 
misled.  

4. Instruction: MATERIAL ALLEGATIONS: REQUEST FOR SPECIFIC IN
sTrRuIoN. To instruct the jury that all material allegations 
must be proved, without indicating what they are, is error; but 
to be available to the losing party, a more specific instruction 
must have been requested, or there must have been in the case 
a distinct failure of justice.  

5. Evidence: ACTS OF WITNESS: TRAIN: CROSSINC: DETAIL. Statements 
of a witness merely going to show how be knows that a train 
stood on a crossing thirty minutes or more, which are otherwise 
immaterial, should generally be admitted, at least in outline, but 
it is not error to strike them out as unresponsive, when volun
teered in detail in answering a question as to the time and 
circumstances of the train's standing there.  

6. - : ABSENCE OF DISTINCT ADnsro: TENDER: FOUNDATION: 
MATERIAL CONTRADICTION. In the absence of a distinct admis
sion of the precise statement tendered to be proved, a party who 
has laid the proper foundation may prove a previous statement 
made by a witness materially contradicting his testimony.  

ERROR from the district court for Lancaster county.  
Tried below before FROST, J. Reversed.  

George A. Adams and Thomas J. Doyle, for plaintiff in 
error.  

W. F. Evans, Lorenzo W. Billingsley and Robert J.  
Greene, contra.  

HASTINGS, C.  

Plaintiff in this case, a lad of eight years old, says in 
his petition that the defendant company negligently left 
its train standing across Vine street for a half hour or 
more; that plaintiff was coming from school, and in at
tempting to cross without fault was thrown under the
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wheels of the train and injured, through the negligence of 
defendant and its employees, and by reason of his injury 
suffered two amputations of "his leg," and is permanently 
injured, "by and through the negligence of defendant." 
The defendant admitted its incorporation, admitted an in
jury to plaintiff, denied negligence, alleged injury was by 
plaintiff's negligence, and caused by plaintiff's negligently 
jumping upon and from a moving freight train, and denied 
generally the other allegations. Verdict was given for de
fendant, and plaintiff brings error.  

The strongest complaint is of instruction No. 10, given 
by the court upon its own motion: "Evidence has been in
troduced bearing upon the time that the defendant's train 
was allowed to stand upon the crossing at Vine street.  
Even though you find from the evidence that the train was 
allowed to remain longer than the ten minutes permitted 
by the ordinances of the city of Lincoln, the violation of 
such ordinance would not constitute a cause of action 
against the defendant. The fact of such delay, if any, was 
permitted to be shown only as bearing upon the question 
as to whether or not such delay might have been the moving 
or exciting cause, leading the child to act as he did; in 
other words, as evidence in the case, bearing only on the 
question of negligence. Evidence has also been introduced 
touching the manner in which defendant's servants han
dled the train, which caused the injury, at other places, and 
prior to the time when the injury occurred. There has also 
been testimony tending to show other acts or omissions of 
the defendant prior to the time of said injury. You 
are instructed that these should be considered by 
you only as bearing upon defendant's negligence or 
in determining whether the defendant's negligence was 
the proximate cause of the injury, and not as con
stituting additional acts of negligence, for the plain
tiff can only recover upon showing by a preponderance of 
the evidence the particular acts of negligence complained 
of, on the part of the defendant, that the plaintiff has al
leged in his petition." It is objected first, and chiefly, that
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this had the effect of withdrawing from the consideration 
of the jury all claim of negligence on the part of the de
fendant in continuing to back its train after discovery 
that the plaintiff was hanging on the side of a freight car, 
and of confining the attention of the jury to the specific 
negligence alleged in the petition. It is complained of be
cause of its telling the jury that the mere permitting of 
the train to obstruct the Vine street crossing for more than 
ten minutes would not constitute a cause of action, and 
that such fact was only shown as bearing on the question 
of negligence. The statement of the purpose for which the 
delay alleged was permitted to be shown seems accurate 
in substance, a.nd it also seems that a fair consideration 
of the meaning of the second part of the instruction does 
not bear out plaintiff's contention with regard to it. The 
instruction must be taken as a whole, and also in connec
tion with instructions 8 and 9. These expressly submitted 
to the jury the question of liability of the defendant for not 
acting promptly on discovery of the child's peril. No jury, 
under such circumstances, would infer that the question of 
discovered peril was withd rawn from their considera tion.  

It is claimed on plaintiff's behalf that when the engineer 
says he sav the child jumping on and off, his situation was 
one of such imminent peril that the failure to stop the 
train and remove the lad from the vicinity of the track was 
of itself negligence for which the jury should have been 
instructed to return a verdict for the plaintiff. The evi
dence on this subject does not seem to warrant such an in
struction. None such was asked by plaintiff. There was 
no conclusive presumption of negligence on the engineer's 
part, merely because he saw a boy of eight years jumping 
on the stirrup and ladder of a freight car going not more 
than three miles an hour, and jumping off again, and failed 
to stop to remove him. Whether such failure to act on 
the engineer's part was negligence was for the jury to say.  
The acts complained of in this petition are the leaving of 
the train upon the crossing, and violently and forcibly 
throwing the plaintiff from the train, and passing of its
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wheels over plaintiff's leg, through "negligence of the de
fendant and its employees." Whatever negligence was 
connected with these acts and caused the injury through 
them, was provable, and to be considered. The elect of 
this instruction 10 is to tell the jury that plaintiff can re
cover only for negligence in connection with his throwing 
down and crushing by the wheels; that whatever happened 
at any other time or place would not alone entitle plaintiff 
to recover, and was shown to enable the jury to pass on the 
question of negligence at the time of the accident. The evi
dence does not disclose any more than the petition alleges, 
-that the boy was hurt as a consequence of his being on 
the ladder. It seems clear that in some way he came in 
between the cars, and was hurt there. The court was right 
in giving an instruction which would prevent the jury from 
finding a right of recovery in any mere failure to stop at 
some distance down the track, where the engineer says that 
he was jumping on and off, and take the boy from the lad
der. The court was right in saying that this was only to 
be considered in connection with the accident which finally 
happened.  

Complaint is made of the refusal to give instruction 5 
asked by plaintiff, to the effect that if the plaintiff was a 
trespasser, and was discovered on the train in a perilous 
condition, and the engineer, after discovering it, could by 
the exercise of ordinary care have stopped the engine and 
averted injury, then the trespass of the plaintiff would 
not prevent a recovery. Instruction 9, as given by the 
court, told the jury that a child jumping on and off a train 
would be a trespasser, and this fact, if they found it, should 
be considered, and would constitute contributory negli
gence on his part, if they found he was of sufficient age and 
discretion to be guilty of negligence. It is also stated that 
if defendant should discover the child in imminent danger, 
and failed to exercise reasonable care, where such care 
would have prevented the injury, the child's action would 
be no defense. The court's instruction submitted the ques
tion fully. Counsel seem to recognize this in claiming
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that the verdict is contrary to the fifth and eighth instruc
tions given by the court as to the duty of the defendant to 
avert discovered peril from a trespasser.  

It is urged that the court erred in telling the jury that 

plaintiff must establish "every material allegation" of his 

petition by a preponderance of the evidence. This, of 

course, overlooks the admissions in the answer, and it also 

leaves the jury in the dark as to what are the material 

allegations of the petition. In Dunbier v. Day, 12 Nebr., 
596, 608, it is said that a party has the right to have the 

jury told that the material facts are admitted when this is 

the case. Surely, it is still more essential that the jury 
should not be told that plaintiff must prove material facts 

which are admitted. In the case cited the admission was 

that plaintiff was a guest at defendant's hotel. In this it 

is that defendant is an incorporated railway company, and 

that plaintiff was injured on its line. To say that all the 

material allegations of the petition must be proved was 

clearly error. It does not seem probable, however, in view 

of the evidence produced by defendant, that any prejudice 
resulted from this failure to indicate that important allega

tions were admitted. Perhaps more harm might be in

ferred from leaving the jury to determine what were the 

material allegations of the petition; but no request was 

made for a more definite statement, and the defect must be 

deemed waived.  
Complaint of the refusal of instruction 1, in regard to a 

child's contributory negligence, asked by plaintiff, is not 

well taken. Instruction 7, given by the court on its own 

motion, states fully and fairly the degree of care to be re

quired of a child.  
Complaint is made of the refusal of the fourth instruc

tion asked by plaintiff, as follows: "Although the plaintiff 

may be guilty of negligence by placing himself in a danger

ous position, yet if the defendant after knowing that the 

plaintiff is in a dangerous position does not use reasonable 

care to prevent injury; and injury does result to the plain

tiff, then the defendant is liable; so, in this case if you find
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that the plaintiff, Murty D. O'Donnell, was negligent in 
jumping on the car, if you find he did so jump on the car, 
and you further find that the defendant's employee in 
charge of the engine and train of cars saw him in that dan
gerous position and could have stopped the train and pre
vent[ed] the injury by the exercise of reasonable care, but 
did not do so, then you are entitled to consider such facts 
in determining the question of the defendant's liability." 
This instruction seems to be faulty in assuming that the 
position in which the plaintiff was seen by the engineer 
was of such danger as to require the latter to immediately 
stop the train if he could; this would have been attempting 
to instruct the jury as to what was reasonable care under 
the circumstances. No doubt this may be done where the 
circumstances are such as to conclusively point out what 
was reasonable care in view of them. It does not seem, 
however, that the evidence in this case discloses any such 
imminent danger from the point of view of the engineer as 
to indicate unmistakably what his action should have been.  
The trial court was right in refusing to indicate to the 
jury that it was the engineer's absolute duty, in view of 
these circumstances, to stop the train as soon as possible.  

Complaint is made as to the rejection of certain testi
mony of the witness Barnes as to how he knew that the 
train was standing across the street for about 30 minutes.  
He had testified to the fact, and in answer to a question 
as to how the injury occurred, and how long the train 
stood across the street, related certain circumstances by 
which he knew the time. This portion of the answer was 
stricken out as not responsive and immaterial. The mat
ters stricken out were not directly in issue. They were 
not responsive to the question. They were admissible, if 
at all, to show why the witness could say the train stood 
30 minutes on the crossing. It is by no means clear that 
there was even an abuse of discretion in striking out his 
unasked statement as to what he was doing while the train 
stood on the crossing. Mr. Gillett thinks the rule should 
be that such evidence should always be admitted to
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strengthen a mere negative statement, not, generally, to 

help an affirmative one. Gillett, Indirect & Collateral Evi

dence, sec. 88.  
A more serious question is raised as to the rejection of 

certain impeaching testimony. A lad named John Oddie 

had sworn that at the time of the accident plaintiff was on 

the west side of the train, jumping on and off, and was not 

on the east side, seeking to cross to the west, as was alleged 

in the petition and had been testified to by plaintiff him

self. This lad was asked if he had any conversation with 

plaintiff's brother in January, 1899, at the St. Francis 

school, at Eighteenth and J streets, in which plaintiff's 

brother had asked Oddie if plaintiff was coming across the 

bumpers to the west side when he got hurt, and Oddie re

plied, "Yes." Oddie's answer to this question was: "I don't 

remember of it." Evidence was tendered to prove the con

versation. It was objected to as not rebuttal, hearsay, in

competent, immaterial, irrelevant and no proper and suffi

cient foundation laid, the witness not having been asked 

such a question, and that the offer of the testimony was 

not made in conformity to law. This objection was sus

tained, and the evidence excluded. We have been unable 

to ascertain upon what principle this was done. It is 

claimed in the brief of the defendant in error that because 

the witness Oddie, in answer to the inquiry whether such 

a conversation occurred, had said he did not remember, it 

was not competent to prove it. We are cited in the brief to 

the cases of Meyer v. Stone, 21 Nebr., 717, and Railaback 

v. Patton, 34 Nebr., 490. These cases do not support 

the proposition. In each the testimony was by a party to 

the action, and what he said was independent evidence in 

the nature of an admission, and in each case the simple 

question was whether or not a denial had been made of 

this substantive evidence. This court says in each case 

that an answer of no recollection is not a denial. But in 

both these cases it was substantive, and not impeaching 

evidence, whose effect was under consideration. The rule 

in reference 'to impeaching testimony, we had supposed,
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was, as is clearly stated in Stephen's Digest, article 131: 
"The witness may be asked whether he had made any 
former statements relative to the subject-matter of the 
action inconsistent with his present testimony, the circum
stances of the supposed statement being explained suffi
ciently to designate the particular occasion, and if he does 
not distinctly admit that be had made such a statement, 
proof may be given that he had in fact made it." The rule 
is quoted with entire approval in 3 Jones, Evidence, sec
tion 848, and many cases cited. See 1 Greenleaf, Evidence 
[Wigmore's ed.], p. 461. Mr. Wigmnore, in his additions to 
Greenleaf's text, thinks the statement may be proved even 
when the witness expressly admits it. Plaintiff's alleged 
ground of recovery was the negligent injuring of him by 
defendant when he was in the act of going through the 
train. Defendant was seeking to show that lie did not go 
through the train, but was in some manner hurt in stealing 
a ride on the ladder of a freight car while it was moving 
very slowly. e The statement was material. It was very 
different fr6m that of the witness on the stand. The time, 
place and persons involved were stated with reasonable 
certainty. It should have been permitted to be shown.  

For error in rejecting this impeaching evidence it -is 
recommended that the judgment of the district court be 
reversed and the cause remanded for further proceedings.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings.  

REVERSED AND REMANDED.

C
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UNION PACIFIC RAILROAD COMPANY v. ANTON RUZICKA.  

FILED JULY 22, 1902. No. 12,135.  

Commissioner's opinion, Department No. 1.  

1. Expert Witness: SPEED OF TRAIN. A witness accustomed to ob

serving the running of trains, and who observed one at the time 

of an accident, and noticed its speed, may give his opinion, 

together with all the facts on which it is based, as to the rate 

of speed at which the train was running. Chicago, B. d Q. R.  

Go. v. Clark, 26 Nebr., 645.  

2. City Ordinance: PRoor or ADOPTION. Proof of adoption of an ordi

nance of a city is indispensable where objection is made on that 

ground.  

3. Evidence: ColrarnronY NEGLIGENCE: INSTRUCTION. Evidence held 
not to require a peremptory instruction for defendant on the 

ground of contributory negligence.  

4. Measure of Damages: INSTRUcTION: SIGNAL. Where the measure 

of damages is fixed, an incidental mention in the instructions 

of a penalty for failure to give signals, is not prejudicial error.  

5. City Ordinance: INSTRUCTION: FAILURE TO GIVE: NEGLIGENCE. In

struction that a failure to give signals of warning of train, as 

required by city ordinance, should be considered in deciding as 
to negligence in killing cattle, is not erroneous because of a 

failure to repeat, in that connection, an instruction that to 

authorize a recovery such negligence must be the proximate 

cause of the damage.  

6. Similar Instruction: RunwING TRAINs: ORDINANCE: SnILAR OBJEc

ToN. A similar instruction as to running trains faster than an 

ordinance allowed upheld against a similar objection.  

7. Plaintiff's Evidence: DANGER. Where plaintiff's evidence, if be
lieved, warrants an instruction as to the effect of "sudden and 

unexpected danger," it is not error to give such instruction in 
proper terms.  

8. Danger: EVIDENCE: VISILE AND AUDIBLE. In the absence of visible 
or audible evidence of danger, there is no requirement that a 

passer stop, as well as "look and listen," before attempting to 
cross railway track.  

9. Refusal to Instruct. Not error to refuse to charge that attempting 
voluntarily to cross in front of a train on the assumption that 
its speed was no greater than a city ordinance allowed, was 
negligence, where there was no evidence of plaintiff's acting on 
such assumption.
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ERROR from the district court for Dodge county.  
Tried below before GRIAISON, J. Reversed.  

John N. Baldtoin and Edson Rich, for plaintiff in error.  

J. C. Cook, contra.  

HASTINGS, C.  

In this case plaintiff in error complains of judgment of 
the Dodge county district court in favor of one Anton 
Ruzicka and against the railroad company for $70 and 
costs for the killing of two heifers upon the company's 
track by one of its trains. Of all the thirty assignments of 
error, only thirteen are now urged. Of these the first three, 
Nos. 4, 5 and 6, are as to admission of statements as to the 
speed with which the train was going at the time of hitting 
the cattle. No authority is cited by plaintiff in error with 
regard to this matter. In each instance the witnesses 
showed familiarity with the locality, and observation of 
passing trains, and each testified that the train was run
ning from thirty to thirty-five miles an hour. There seems 
no objection to taking the opinion of a well-informed wit
ness as to the speed at which a train was going when the 
witness observed it, where the facts on which such an opin
ion is based are fully stated as in this instance. Chicago, 
B. & Q. R. Co. v. Clark, 26 Nebr., 645.  

Errors Nos. 8 and 9 refer to the introduction of certain 
sections of an ordinance relating to railway trains in the 
city of Freinont, within whose limits the damage occurred.  
The bill of exceptions is certified to as containing all the 
evidence offered at the trial. The only reference to this 
ordinance is found on page 76 of the record, as follows: 

"Plaintiff offers in evidence section 3 of ordinance 349 
of the city of Fremont, Nebraska, marked Exhibit 2.  

"Mr. Rich: Defendant objects as incompetent, irrele
vant and immaterial and as tending to prove no issue in 
the case, and not supported by any allegation in the peti
tion. Objection overruled. Exception taken.  

"Exhibit 2 received hnd read in evidence, as follows:
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"'The bell of each locomotive engine shall be rung con

tinually while said locomotive engine is in motion and 

moving upon any railroad or railway track inside of the 

city limits.' 
"Mr. Button: We now offer in evidench section four of 

ordinance 349, concerning railroads, of the city ordinances 

of the city of Fremont, Dodge county, Nebraska, marked 

'Exhibit 3.' 
"Mr. Rich: Defendant objects as incompetent, irrele

vant and immaterial, not being supported by any proper 

allegation in plaintiff's petition. For the further reason 

that there is no proof as to the validity or authority of the 

pretended ordinance. Objection overruled. Exception 

taken.  
"Exhibit 3 received and read in evidence as follows: 

"'Sec. 4. No locomotive engine or railroad car shall be 

propelled at a greater speed on any railroad or railway 

track in the city, than at the rate of six miles per hour.' " 

The exhibits themselves are not preserved except as 

they appear above. There is a subsequent reference, in 

offering a section which was excluded, to a "Revised Ordi

nances of the City of Fremont." No such book, however, 
is brought up or proved to exist. As regards section 4, the 

objection was expressly made that the proof was incompe

tent, and that there was nothing to establish the validity 

or authority of the ordinance. As the matter stands in 

the record here, that is certainly true, and it was error, and 

prejudicial error, on the part of the trial court to permit 

the reading of the section in question without proof of its 

authenticity as a part of an ordinance of the city of Fre

mont. We are unable to find anything in the record which 

in any way supplies the defect.  
Another error complained of is the refusal to give a 

peremptory instruction for defendant. This complaint is 

based on the proposition that the circumstances and the 

unobstructed view of the track offered to one approaching 
it when within about forty-five feet show that plaintiff did 

not properly look for passing trains. Plaintiff's brother,
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who was driving, testifies to looking and listening for 
trains on approaching the track, and seeing only a freight 
train towards the east switching, and that his attention 
was not directed west again till his horses were on the 
track, when the passenger was coming from the west about 
a block away at a high rate of speed. He hurried his team 
across, and the cattle following were struck and killed.  
Whether his conduct was negligent was a question for the 
jury, and it was not error to leave that question to them.  

It is also conplained that the court incidentally told 
the jury that by a failure to ring the bell or sound a whistle 
for a street crossing the railway company would incur a 
"certain penalty." The case of Ji.ssouri .P. R. Co. v. Geist, 
49 Nebr., 489, is cited. That case A'as one for personal 
injury, and it was held that an instruction that a certain 
action would render the defendant "criminally liable" was 
out of place in a civil action, and liable to enhance the 
damages prejudicially. In this case the measure of dam
age was fixed. It could be no more than the amount of 
injury to the cattle, and no less, if plaintiff recovered at 
all. While it was, doubtless, improper to call attention to 
the penalty by this instruction, it is impossible to see how 
it was prejudicial.  

The giving of instruction number 8 that a failure to ring 
the bell or sound the whistle might properly be considered 
in determining whether the defendant was guilty of negli
gence in killing the cattle is complained of, because the 
jury was not told in the same instruction that it would be 
no evidence of negligence in other respects. The jury had 
been told that plaintiff must prove negligence of defendant, 
and that it was the proximate cause of the injury. This in
struction number 8 was correct so far as it went, and was 
not necessarily misleading. Defendant's counsel were 
present to add the caution that this was no proof of negli
gence in other respects, if such caution was needed. The 
instruction condemned in Omaha & R. V. R. Go., v. Kray
enbuhi1, 48 Nebr., 553, told the jury they might infer gen
eral negligence in running of trains from such evidence.
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Complaint is made because the trial court told the jury 
that a failure to comply with the ordinance as to the speed 
of trains would permit an inference of negligence from 
that fact. This would seem to be a very mild statement 
of the doctrine that a violator of the law "is ex necessitate 
negligent." Jetter v. New York - H. R. Co., 2 Keyes 
[N. Y.], 154. It is not so strong a statement of the doc
trine as is sustained in Union P. R. Co. v. Rassmusscn, 25 
Nebr., 810, 814, cited by defendant. The instruction that 
such negligence must be the proximate cause of the injury 
did not need to be repeated in this connection. It is urged 
that there was error in the court's instruction as to "sud
den and unexpected danger." It is not claimed to have 
misstated the law, but it is urged that there was no evi
dence on which to base it. Defendant's evidence shows 
that the unobstructed view is only obtained when one is 
within about forty-five feet of the track. Plaintiff's action 
in urging the team across on discovery of the train might 
not be the best possible under the circumstances, but he 
was entitled to the indulgence due to one who must act in 
an emergency, and to have the jury so told.  

The complaint because the jury were not told that it was 
the duty of the plaintiff's driver to stop, as well as look and 
listen, it hardly seems worth while to discuss.. Doubtless, 
as is held in Brown v. Chicago & N. W. R. Co., 85 N. W.  
Rep. [Wis.], 271, there are circumstances requiring one 
who approaches a railroad track to stop and refrain from 
going upon it. There the court found that the plaintiff 
recklessly drove his horse in front of an advancing train, 
which he must have seen in the exercise of ordinary care.  
But in the absence of visible or audible evidence of danger, 
we know of no authority for a requirement that the passer 
stop as well as look and listen.  

Nor does it seem that there was error in the trial court's 
refusing to instruct the jury that it is contributory negli
gence to voluntarily attempt to cross in front of a train on 
the assumption that its speed was not greater than the 
ordinance permitted. There was nothing to show that such 

47
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an assumption was in the mind.of plaintiff's driver or in 
any way affected his action. His knowledge of such an 
ordinance, in any event, would merely go to affect the ques
tion of what would be ordinary care, under the circum
stances, on his part.  

For the error in admitting in evidence without proof of 
their adoption the two sections of the ordinance as to giv
ing signals and as to the permitted speed of trains, the 
judgment must be reversed, and the cause remanded.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings.  

REVERSED AND REMANDED.  

WILLIAM MEYER, APPELLEE, V. WARREN P. FISHBURN ET AL., 
APPELLANTS.  

FILED JULY 22, 1902. No. 11,869.  

Commissioner's opinion, Department No. 1.  

1. Acts and Contracts: PERSON OF WEAK UNDERSTANDTNG: UNDUE IN

FLUENCE: ARTIFICE. The acts and contracts of a person of weak 

understanding will be set aside by a court of equity, when the 
nature of the acts or contracts justify the conclusion that the 
party has not exercised a deliberate judgment, but that he has 

been imposed upon, circumvented or overcome by cunning, arti

fice or undue influence.  

2. Rescission of Contract: FRAUD: UNDUE INFLUENCE: STATU Quo: 
EXCEPTION. It is a general rule that a party who seeks to rescind 

a contract entered into fraudulently or under undue influence, 
must return or offer to return the property acquired by such 
contract within a reasonable time, and so place the adverse 
party in statu quo. An exception to that part of the rule requir
ing a return of the property arises where the party guilty of 
the fraud and undue influence, and as a part of the general 
wrongful design, has by advice or interference, induced the 
other party to part with his property. In such a case a tender 
of the value of the property received is sufficient.
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3. Offer to Rescind: MIXED QUESTION OF LAW AND FACT. Whether the 

offer to rescind has been made witbin a reasonable time, is a 

mixed question of law and of fact depending upon the peculiar 

facts and circumstances of each case.  

4. Evidence. Evidence examined, and held, under the facts and cir

cumstances and the relation of the parties, that the offer to 

rescind was made within a reasonable time.  

APPEAL from the district court for Jefferson county.  

Heard below before LETTON, J. Affirmed.  

John Heasty and E. H. Hinshaw, for appellants.  

A. R. Scott, F. M. Suiter and John C. Hartigan, contra.  

DAY, C.  

The plaintiff brought this action in the district court of 

Jefferson county against the defendant, praying that cer

tain deeds to real estate executed by the former to the 

latter be canceled and set aside; that the title to said prem

ises be quieted in the plaintiff, and for general equitable 

relief. The action was based upon the alleged ground that 

the deeds were obtained by fraud and undue influence, and 

for a grossly inadequate consideration. The answer de

nied such allegations of the petition as tended to impeach 

the validity of the transaction. The district court can

celed and set aside the deeds from plaintiff to defendant, 
and quieted the title to the land in the plaintiff and decreed 

the defendant a lien upon the premises for $600, which was 

the value of the property, as found by the court, which de

fendant transferred to plaintiff as a consideration for the 

trade. From this decree the defendant appeals.  

It appears that on or about February 28, 1898, the plain

tiff was the owner of a quarter section of land in Jefferson 

county, Nebraska, subject to the life estate of his grand

mother, who at that time was seventy-three years old and 

in feeble health. The grandmother died about a year later.  

The plaintiff was twenty-two years old, and had but little 

education and no business experience, and apparently had 

little conception of the relative values of property; and
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while his mental imbecility did not amount to an absolute 
disqualification, it showed such a flagrant disregard of his 
own interests and such a lack of knowledge of values, as 
to challenge a strict examination of his contracts. The 
defendant, on the other hand, had been conducting a bank 
for a number of years in the town of De Witt, was a 
shrewd, experienced business man, and from his social and 
business standing in the community, it is easy to under
stand how he might acquire an undue influence over the 
plaintiff. Prior to the transaction here complained of the 
plaintiff and defendant had some dealings which placed 
them in such relationship that plaintiff seemed to regard 
the defendant as his friend, and confided to him certain 
fears lest his brother-in-law might make some trouble in 
regard to the land. On the day above mentioned the plain
tiff traded the south 80 acres of his quarter section in 
Jefferson county to the defendant for 160 acres in Lincoln 
county, Nebraska. The testimony on behalf of the plain
tiff, which was denied by the defendant, tended to show 
that as an inducement to the trade the defendant repre
sented his land as a nice smooth piece of land, with a house 
and barn and windmill on it; that it was five miles away 
from the sand-hills; that a part of it was under cultivation, 
and that it was worth $3,000. The defendant had been 
upon the plaintiff's land, and was well acquainted with 
the condition of the title and its value. Without further 
investigation or inquiry, deeds were immediately executed 
by the respective parties, the trade consummated and the 
deeds recorded. A few days after this exchange the parties 
met upon the street, and plaintiff asked defendant what he 
had to trade for plaintiff's north eighty of the quarter see
tion in Jefferson county. After some bartering, common 
among traders, the plaintiff traded the defendant his north 
eighty for a house and lot in the town of De Witt and $100 
in cash, and deeds were executed and exchanged, and the 
trade consummated. The testimony is clear that the land 
which plaintiff deeded to defendant was worth at the time 
$5,000. The defendant testified that he did not consider
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there was any difference in value between the north and 
south eighty, so that it sufficiently appears that the two 
eighties were worth $2,500 each. The testimony is over
whelming that the Lincoln county land was not worth to 
exceed $160; that it had no improvements on it except a 
sod house, which had been abandoned, and was in a state 
of ruin and decay. The testimony is also clear that the 
DeWitt property was not worth to exceed $350. In these 
two trades the plaintiff parted with land worth $5,000, and 
received in exchange therefor property worth not to ex
ceed $610. The record also shows that within a few weeks 
the plaintiff, under the advice of the defendant, traded the 
Lincoln county land for property in Kansas which he had 
not seen, and knew nothing of its value, and in this trade, 
as would be expected, plaintiff was again on the wrong 
side of the bargain. A few weeks later he traded the De 
Witt property for a team of horses and an old buggy and a 
set of double harness, the purchaser assuming a mortgage 
of. $65, which he had placed upon the property during the 
brief period he had owned it. In this trade the plaintiff 
also consulted the defendant, and he advised him "that it 
was a good trade." We think the record is amply sufficient 
to show, as to the trade for the Lincoln county land, that 
the defendant was guilty of actual fraud. The representa
tions made by him with reference to the improvements 
upon the land, its general character and worth, were all 
untrue. As to the De Witt property, while it is true that 
the plaintiff had an opportunity to and did examine the 
property before he made the trade, the fact that he was 
willing to exchange his property, valued at $2,500, for 
property worth not to exceed $450, shows such a weakness 
of judgment, and such a lack of knowledge of values, that 
it would be an easy matter for a designing person to un
duly influence the plaintiff against his own interest. The 
record also shows that some time after the trade the plain
tiff's friends advised him that he had been swindled by 
the defendant, and thereupon he consulted an attorney 
with reference to an action to recover his land. The fact
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that the terms of the trade had become a matter of com
ment, and that friends of the plaintiff were insisting that 
he had been swindled, seems to have reached the defendant, 
and at his request the plaintiff signed a letter prepared 
and written by the defendant, as follows: 

"DE WITT, NEBRASKA, May 13, 1899.  
"W. P. Fishburn: There has been a great deal said re

garding your and my trade, that is, the trade in which you 
deeded me a one hundred and sixty acres of land in Lin
coln county, Nebraska, for south one-half of southeast one
fourth of section one, town 4, range 4, Jefferson county, 
Nebraska. And your trading me lot No. 933 in the village 
of De Witt, Saline county, Nebraska, and cash for the 
north one-half of southeast quarter of section one, town 4, 
range 4, Jefferson county, Nebraska. I wish to say that it 
was a fair trade and that you did not misrepresent any
thing in the trade with me. I got value received for my 
farm and do not propose to make you any expense or 
trouble as you are the rightful owner of S. E. I of section 
one, town 4, range 4, Jefferson Co., Nebr., and have a per
fect right to sell the same. WILLIAM MEYER." 

A few days later, at the request of the defendant, he 
executed a quitelaim deed to defendant for the premises, 
and also made an affidavit, in which he alleged that no 
fraud had been perpetrated upon him in the trade; that 
it was a fair and square deal. It is impossible to read the 
record without being impressed with the mental imbecility 
of the plaintiff, and while there is no direct evidence bear
ing upon his mental capacity, the fact that his trades were 
so improvident and foolish, and his subsequent statement 
that he got value received for his farm, and his affidavit 
that it was a fair and square deal, are so at variance with 
the truth, that we are convinced that the defendant exer
cised a peculiar domination over the plaintiff amounting 
to undue influence. The whole transaction indicates and 
justifies the conclusion that the defendant did not exer
cise a deliberate judgment, but that he was imposed upon 
and overcome by undue influence.
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We recognize as a general rule that a court of equity 
can not undertake to inquire into and measure the size of 
men's capacities and understandings, there being no such 
thing as an equitable incapacity when there is a legal ca
pacity. But whatever weight this rule may be entitled to, 
and whatever its application, it is obvious that mental 
weakness, although not sufficient to show an absolute dis
qualification, is a very important circumstance in deter
mining whether a contract has been obtained through 
fraud, imposition or undue influence; and when the con
tract is of such a nature as to justify the conclusion that a 
party has been imposed upon by cunning, artifice or undue 
influence, a court of equity will not hesitate to set the con
tract aside. Clough v. Adams, 71 Ia., 17, 32 N. W. Rep., 
10; Tracey v. Sacket,* 1 Ohio St., 55. The doctrine ap
plicable to the case now before us is stated by Story in his 
work on Equity Jurisprudence, as follows: 

"Sec. 238. The acts and contracts of persons who are of 
weak understandings, and who are thereby liable to impo
sition, will be held void in courts of equity, if the nature 
of the act or contract justifies the conclusion that the party 
has not exercised a deliberate judgment, but that lie has 
been imposed upon, circumvented, or overcome by cunning, 
or artifice, or undue influence." 

It is urged by the defendant that because the plaintiff 
is unable to restore the property which he received in the 
trade, he is barred of the remedy sought by him in this 
action. It is a general rule that a party who seeks to re
scind a contract entered into fraululently or under undue 
influence must return or offer to return the property ac
quired by such contract within a reasonable time, and so 
place the adverse party in statu quo. There are some ex
ceptions to the rule, however, one of which is where the 
party guilty of the fraud has put it out of the power of the 
party to make such return. Symns v. Benner, 31 Nebr., 
594. The same exception to the rule obtains when the 
party guilty of the fraud or undue influence, and as a part 

*59 Am. Dec., 610.

VOL. 65]



NEBRASKA REPORTS.

Harrison Nat. Bank v. Austin.  

of the general wrongful design, has, by advice or active in
terference, induced the other party to part with his prop
erty. In such case a tender of the value of the property 
received is sufficient. In the case now before us, it is a 
fair deduction from the testimony that the defendant's 
active efforts to secure a trade for the plaintiff for his Lin
coln county land, and his advice to the plaintiff to trade 
the property he had received, was in furtherance of his 
wrongful design, and was given for the very purpose of 
putting the plaintiff in a position where he could not 
tender back the property. From a thorough examination 
of the record it seems to us that in making the trades in 
the first instance, and in subsequently writing the letters 
and making the affidavit and quitclaim deed, the plaintiff 
was so under the domination of the defendant, and that 
such undue influence was exercised over him, that a court 
of equity ought not to hesitate to set the contract aside.  

In our opinion, the judgment of the lower court is not 
only sustained by the evidence, but it is eminently just, and 
ve therefore recommend that the judgment be affirmed.  

HASTINGS and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

HARRISON NATIONAL BANK OF CADIZ, OEIo, APPELLANT, V.  

CYRUS 0. AUSTIN ET AL., APPELLEES.  

FILED JULY 22, 1902. No. 10,773.  

Commissioner's opinion, Department No. 1.  

1. Agency: INVESTMENTS: NOTES AND MORTGAGES: BUSINESS USAGE: 
COLLECTION: FULL AUTHORITY: PAYMENT. Where one has-placed 

his agent for the investment of money in notes and mortgages 
in such a situation that persons of ordinary prudence, ac
quainted with business usages, would be justified in regarding 
such agent as having full authority with reference to the ex-

632 [VOL. 65



VOL. 65] JANUARY TERM, 1902. 633 
Harrison Nat. Bank V. Austin.  

tension, collection, etc., of such notes and mortgages, payment 
to such agent will be deemed payment to the principal.  

2. Possession of Note by Collector: INFERENcE. That a party to 
whom money due another is paid is not in possession of the 
evidences of the indebtedness is not conclusive of the question 
of authority or lack of it to make the collection. Such authority 
may be inferred from the fact that similar acts, through a 
series of transactions relating to a like business, have been 
uniformly ratified by the creditor.  

3. Evidence. Evidence examined, and found to sustain the findings 
and judgment of the trial court.  

APPEAL from the district court for Chase county.  
Heard below before NORRIS, J. Affirmed.  

Abbott, Selleck. Lane and John S. Bishop, for appel
lant.  

Charles G. Ryan, Charles W. Meeker and William 
O'Oonnor, contra.  

KIRKPATRICK, 0.  

This is a suit brought in the district court for Chase 
county by appellant Harrison National Bank against 
Cyrus 0. Austin, and others, to foreclose a mortgage given 
by Austin to C. C. Burr on May 31, 1890, due June 1, 1895, 
which note and mortgage was by Burr indorsed, assigned 
and delivered to appellant long before maturity. The peti
tion is in the usual form. The answer admits the execution 
and delivery of the note and mortgage, and pleads pay
ment of the sum by Edward Kuse, who purchased the 
premises subject to the mortgage to Burr, who, it is alleged, 
was the agent of appellant bank, and that such money had 
been paid by Burr to the bank. To this answer was filed by 
way of reply a general denial. Trial was had, which re
sulted in a finding and judgment for appellee Kuse, hold
ing that the note and mortgage had been satisfied by the 
payment to Burr, and decreeing the mortgage to be no lien 

upon the premises. The case is brought to this court on 
appeal by the Harrison National Bank, and the only ques-
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tion presented by the record is whether or not the decree 
of the trial court is sustained by sufficient competent evi
dence.  

It is disclosed by the record that appellee Kuse paid to 
C. C. Burr, on the 7th day of January, 1893, long before 
the note was due, the face of the note and mortgage, with 
interest accrued up to that time. Burr executed a re
lease in satisfaction of the mortgage, which he delivered 
to appellee, who placed it of record in Chase county. It is 
clearly established by the evidence that C. C. Burr was the 
agent for appellant in the matter of negotiating farm 
loans in Nebraska, and that during the time he acted as 
such agent, he placed farm loans upon land in various 

counties in the state to a sum amounting to about $250,000.  
The method which seems to have prevailed in the trans

action of the business between Burr and appellant was as 

follows: Appellant, by J. M. Sharon, its cashier, would 

write a letter to Burr, directing him to send them a certain 
amount of farm loans; e. g., from three to ten thousand 

dollars' worth. Agents for Burr in different counties in 
the state, on being notified to do so, would take applica
tions for farm loans, and send them to Burr at Lincoln.  
Such as were satisfactory to him were accepted, and he 

would thereupon prepare notes and mortgages to be sent to 
the agent to be signed and executed by the borrowers. The 

mortgage, when executed, would be placed of record, ab
stracts prepared, and the note and mortgage of the bor
rower, and the abstract showing the recording of the mort

gage would be forwarded to Burr, who would send the 
papers, accompanied by a sight draft, through the First 
National Bank at Lincoln to appellant at Cadiz, Ohio.  
The testimony shows that so far -as the business agency of 

Burr with appellant is concerned, the former did not take 
these applications for loans and make the loans thereon 
except upon orders coming to him from appellant. All of 
the business was transacted by Burr, and while as appears 
from the letters written by the officers of appellant bank, 
Burr was admonished to take only good, first-class farm
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loans, yet it does not appear that in any instance loans 

sent in by him in pursuance to such orders were rejected 

by appellant. Burr indorsed the notes, and usually as

signed the mortgages. The notes were payable at the First 

National Bank of Lincoln, Nebraska. It is contended by 

appellant that it purchased these notes and mortgages in 

the usual course of business, and that Burr was not in any 

sense acting as its agent in placing the loans. The trans

actions between the parties regarding the placing of loans 

will not bear the construction placed on their relations con

tended for by appellant. It does not appear that Burr had 

any money invested in any of the loans; but that uni

formly, after drawing a sight draft on appellant bank, 
would give his check to the party to whom the money was 

loaned. There can be no doubt that Burr was simply act

ing as the agent of appellant in placing these loans.  

The transactions between Burr and appellant amounted 

to the sum, it is claimed, of $250,000, and extended over a 

period of many years; at least from the spring of 1888, up 

to the latter part of 1894, and for a period of about a year 

after the loan in question was paid. Sometimes, before 

the coupons upon the loans handled by Burr came due, he 

would send out a notice to the mortgagors, notifying them 

of the amount of interest, and the maturity of the same, and 

request prompt remittance to him at Lincoln. The same 

course was followed at the maturity of the principal notes.  

There seems to have been no correspondence and no busi

ness connections of any description between the borrowers 

of the money and appellant, but Burr seems to have had 

exclusive charge of the loan business in Nebraska for 

appellant. Burr kept an open account with appellant bank 

in the name of J. M. Sharon, its cashier, which account he 

credited with all coupons and principal notes collected, and 

in which he charged appellant for all items remitted. Burr 

testified that he collected more than $75,000 in the manner 

indicated, all of which belonged to appellant. When mort

gages became due and were not paid, Burr, in many in

stances, proceeded to foreclose, and took title in his own
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name, and executed to appellant a mortgage and note for 
the amount of the original note, with interest. When mort
gages matured and parties were not able to pay, in many 
instances Burr granted extensions, taking coupons signed 
by the parties, representing the accruing interest during 
the period of extension, and sending them to appellant.  
No objection was made by appellant to any of these trans
actions.  

In Burr's testimony, he stated that he had received as 
many as three thousand letters from the officers of appel
lant bank, regarding the loan business being transacted for 
them by him. A number of these letters appear in the rec
ord, among which is the following, which is set out in order 
to explain the character of the business relations which 
appear to have existed between Burr and appellant: 

"CADIZ, OHIo, Apl 21st, 1894.  
"T. C. Burr, Esq., Lincoln, Nebr.-Dinu SIR: Your 

favor of the 17th inst., is received, containing New York 
draft for $36, which pays the balance due on the Thos.  
Murray $400 loan, collected by you, and I enclose you the 
note, mort., rel. and abst. in same.  

"You say in payment of balance due on Murray and the 
Misner loans. If you will refer to my letter of April 13, 
you will see that I said balance due on the Murray loan 
$36, and balance due on the Misner loan $20, making $56 
on the two. I see this bal. should be $61.40. The $122 
credit reported was part of the T. D. Moulton $250 note.  
Moulton has not yet paid all of this note.  

"On another sheet I enclose you list of the loans you 
collected and showing credits on the same. [The accom
panying list showing seventeen loans which had been col
lected by Burr, and payments credited thereon.] * * * 

"Yours truly, [signed] J. M. SHARON, Ca.1" 
From the correspondence in the record, and from other 

testimony, it is quite clearly established that Burr was per
mitted by appellant to manage these loans, collect both 
principal and interest, in all respects as though they were 
his own, appellant having apparently neither knowledge
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nor concern about the borrowers themselves. The officers 
of appellant bank testified that these coupons and notes 
were sent to Burr for payment on account of his indorse
ment, and not for collection. It is suggested by counsei 
for appellee, and, we think, aptly, that this claim of ap
pellant is not consistent with sound business principles, 
nor is it the usual method pursued by banks having paper 
for collection. These notes and mortgages were made pay
able at the First National Bank at Lincoln, and the uni
form custom of appellant in sending them to Burr instead 
of the bank can not be reconciled with reason and sound 
business methods if the contention of appellant that they 
were sent to Burr as indorser or guarantor is to be cred
ited. The fact that they were uniformly sent to Burr, 
taken in connection with the letters from appellant to Burr 
appearing in the record, showing, as they do, the custom 
of looking to Burr for the collection of overdue paper, 
quite conclusively establishes the contention of counsel for 
appellee that Burr was the agent of appellant, and was so 
regarded by it. Appellant seems to have availed itself of 
Burr's services in making these collections, placing loans 
and foreclosing mortgages, until it was discovered that 
Burr 'was in failing circumstances; and this, it appears 
from the record, was a discovery made about a year after 
the note and mortgage in suit had been paid. It was then 
that appellant made an investigation of its business in 
Burr's hands, and found that he had misappropriated some 
$16,000. Burr testified that the officers of appellant bank 
were in Lincoln on different occasions, staying in some 
instances several days, visiting at his office, and that they 
must have known of the manner in which he was doing 
business for them. It is true that Burr did not have the 
note and mortgage in suit in his possession at the time he 
made the collection; nor did he have them again after send
ing them to appellant; but this is only one of the circum
stances which are to be taken into consideration in de
termining whether or not Burr was in fact the agent of 
appellant in the collection of the note and mortgage in
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suit. In the case of Phomix Ins. Co. v. Walter, 51 Nebr., 
182, this court said: "That the party to whom money due 
another is paid is not in possession of the instruments by 
which the indebtedness is evidenced, is not conclusive of 
the question of the authority, or lack of it, in the party 
receiving the money to collect it." To the same effect is 
Estey v. Snyder, 45 N. W. Rep. [Wis.], 415, and Dunn 
v. Hornbeck, 72 N. Y., 80, 87. Although this note ana 
mortgage, as well as other farm mortgages handled by 
Burr on behalf of appellant, were made payable at the 
First National Bank at Lincoln, appellant saw fit to send 
the note and mortgage direct to Burr for collection, and 
allowed him to deal with the borrowers for a number of 
years in all respects as though he was the owner of the 
mortgages. In the case of Johnston v. Milwaukee & Wyom
ing Investment Co., 46 Nebr., 480, this court said: "Where 
a principal has, by his voluntary act, placed an agent in 
such a situation that a person of ordinary prudence, con
versant with business usages and the nature of the particu
lar business, is justified in presuming that such agent has 
authority to perform a particular act, and therefore deals 
with the agent, the principal is estopped as against such 
third person from denying the agent's authority." Holt v.  
Schneider, 57 Nebr., 523. In the case at bar, the'apparent 
authority with- which appellant clothed Burr, even if he 
was not in fact its agent, and the acceptance by appellant 
of all the benefits of his acts on its behalf, is such that 
justice requires that in this case appellant should sustain 
the loss. It conclusively appears from the exhibits in this 
case, that Burr did frequently collect both principal and 
interest at the times when he did not have the notes or the 
-oupons in his possession, remitting the amounts collected 
to appellant, who thereupon returned to him for delivery to 
the borrower the canceled evidences of the debts, and who 
in no instance objected to this course on the part of Burr.  
In First Nat. Bank of Wilber v. Ridpath, 47 Nebr., 96, this 
court said: "When the extent of an agent's authority is in 
issue, no special instructions having been given to him,
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his actual authority to do a particular act in connection 
with the transaction may be inferred from proof that the 
principal had authorized or ratified similar acts in con
nection with past transactions of the same character, and 
entrusted to the agent under similar circumstances." The 

testimony in the record is sufficient to establish the fact 

found by the trial court that Burr was the general agent 

of appellant in Nebraska for the negotiation and collection 
of farm loans which it had made through Burr, and the 

right to collect the note before due sufficiently appears 
from his custom, ratified by appellants, of granting exten

sions, and renewals of other loans. This he apparently 
did wholly without objection on the part of appellant, and 
his acts concerning which were ratified by appellant when 

brought to its notice.  
It appears that the findings and judgment of the trial 

court are sustained by sufficient competent evidence, and 
are right, and it is, therefore, recommended that the same 
be affirmed.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

THOMAS O'SHEA ET AL. v. D. C. KAVANAUGH ET AL.  

FILED JULY 22, 1902. No. 11,528.  

Commissioner's opinion, Department No. 1.  

1. Fees: OFFICIAL SERVICES: STATUTE: EXCESSIVE CHARGE. An officer 

can only charge such fees for the performance of official serv
ices as are authorized by statute, and any charge in excess of 
the fees provided by statute is illegal and unauthorized.  

2. Sheriff: CommissIoN: MONEY PAID DIRECTLY BY DEBTOR TO CREDITOR.  

Under the provisions of section 5, chapter 28, Compiled Stat
utes, a sheriff is authorized to charge commission only upon 
moneys actually received and disbursed by him; and where the 
decree is satisfied prior tosale, and the money is paid directly
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by the execution debtor to the creditor, a commission charged 
by the sheriff on such money is illegal and unauthorized.  

3. Fifty-Dollar Penalty: MOTION To RETAX CosTs. The fact that a 
litigant against whom the sheriff has charged and collected 
fees not authorized by law has a remedy by motion to retax 
costs, does not deprive him of his right to proceed against the 
sheriff and his bondsmen under section 34, chapter 28, Compiled 
Statutes, for the recovery of the fifty-dollar penalty therein 
provided.  

4. Action Against Sheriff and Bondsmen: COPARTNERSHIP: INDIVIDUAL 
MAEMBERS. A cause of action in favor of a copartnership against 
a sheriff and his bondsmen to recover the penalty provided by 
section 34, chapter 28, Compiled Statutes, does not abate by 
the dissolution of the copartnership, but survives to the indi
vidual members of such copartnership.  

ERROR from the district court for Platte county. Tried 
below before HOLLENBECK, J. Reversed.  

M. J. Moyer, for plaintiffs in error.  

Reeder & Albert, contra.  

KIRKPATRICK, C.  
This is an action brought in the district court for Platte 

county by Thomas O'Shea and Willis McBride, against D.  
C. Kavanaugh, sheriff, and certain others who were sure
ties on his official bond, for the recovery of certain costs 
paid to the sheriff, which it is claimed were illegal, and for 
the recovery of the fifty-dollar penalty provided by statute 
for receiving fees in excess of those authorized by statute.  
Plaintiffs in error in their petition allege that they had 
brought suit for foreclosure of a mortgage in the district 
court of Platte county, which had progressed so far that a 
decree had been entered foreclosing the mortgage, upon 
which an order of sale had been issued and placed in the 
hands of the sheriff, defendant in error Kavanaugh; that 
said sheriff had proceeded to advertise the property upon 
which the decree of foreclosure was had; that some time 
before the day of sale plaintiffs entered into an agreement 
with the defendant in the foreclosure case, by the terms of 
which a private sale was had of the lands described in the
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decree to an outside party, who was to pay a certain 
amount of cash and satisfy certain incumbrances, and give 
security for the remainder of the purchase price; that in 
accordance with this arrangement the sale was actually 
made to a third party, who, it is alleged, paid the money to 
plaintiffs in error in accordance with the agreement, and 
that they accordingly satisfied the decree, and paid to the 
clerk of the district court for the use of the clerk and 
sheriff the costs in the foreclosure case; that by the terms 
of the agreement made with the defendant in the foreclos
ure case plai- tiffs in error were to pay all the costs of the 
foreclosure, which'they did; that defendant in error Kava
naugh charged and collected from plaintiffs in error, as 
his fees in said foreclosure case, the following items: Serv
ing notices, $1.50; certificates of liens, $3; levy, $1; call
ing appraisers, $.50; swearing appraisers, $.50; fees of ap
praisers, $1; mileage of appraisers, $.20; copy of appraise
ment, $1; advertisement of sale, $1; costs of publication, 
$9.25; commission on judgment, $29.47; return of order of 
sale, $1; mileage, $3.30,-making a total of $52.17. De
fendants in error in their answer admit that Kavanaugh, 
as sheriff, had placed in his hands an order of sale for 
execution, as alleged, and deny generally all the other 
allegations of the petition. Trial was had to a jury, which 
resulted in a verdict and judgment for defendants in error, 
to reverse which the case is brought to this court upon 
error. It is alleged that the court erred in the giving and 
refusal to give certain instructions requested by plaintiffs 
in error, and that the verdict is not sustained by sufficient 
evidence.  

The several assignments of error resolve themselves into 
the question whether under the evidence the fees charged 
and collected by Kavanaugh as sheriff were legal. The 
facts disclosed by the record, briefly stated, are as follows: 
On January 27, 1896, an order of sale was issued upon a de
cree of foreclosure in favor of plaintiffs in error, was de
livered to Kavanaugh as sheriff, and on January 30, 1896, 
he duly advertised the land to be sold March 2d, 1896. On 

48
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February 5, 1896, plaintiffs in error entered into an agree
ment with the defendant in the foreclosure case for the 
sale of the premises to one Schueth, and on February 29, 
two days before the date set for the sale, Willis McBride 
appeared at the office of the clerk of the district court with 
a prospective purchaser of the land, and asked the sheriff 
to figure up his costs, and hand a statement either to Mc
Bride or the clerk of the court. The evidence is conflicting 
as to just what occurred in the office of the clerk, McBride 
claiming that the purchaser paid the money direct to him, 
and that he satisfied the decree and paid to the clerk the 
costs in the case, while the purchaser of the land and the 
sheriff and the clerk swear that the money was paid to the 
clerk by the purchaser, and by the clerk paid over to Mc
Bride except a sufficient amount to pay the costs in the 
case. It is admitted, however, that the clerk made no entry 
upon the records of his office of the receipt or disbursement 
of the money. The sheriff made returns of the order of sale 
after the satisfaction of the decree.  

It is claimed by plaintiffs in error that the following 
items of costs were in excess of the fees allowed by law, 
viz.: serving notice, $1.50; for copy of appraisement, $1,
which latter charge it is claimed should have been but 25 
cents. For advertising sale, the sheriff chargea and col
lected $1; which -charge, it is claimed, should have been 
but 50 cents. The sheriff charged for levy of order of sale 
$1, and for return of order of sale $1. It is contended that 
he was entitled to $1 for levy and return, but not $1 for 
the levy and $1 for the return. It is further claimed that 
the charge of $29.47 charged as commission upon money 
due upon the decree, is illegal.. It is the settled rule in this 
state that an officer can charge only such fees for the per
formance of services as are allowed by law, and that serv
ices performed by an officer for which the statute does not 
expressly authorize a charge must be performed gratu
itously. Stoner v. Keith County, 48 Nebr., 279; State v.  
Ileserve, 58 Nebr., 451. The sheriff testified that the item 
of $1.50 for serving notices is a charge made by him for
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giving notice to the treasurer, county clerk and clerk of 
the district court, each, for certificates of liens upon the 
real estate which he was about to sell. This charge is 
clearly illegal and unauthorized. The statute authorizes 
no such fees., The sheriff was authorized to charge but 25 
cents for a copy of the appraisement (Phwxnix Ins. Co. v.  
1cEvony, 52 Nebr., 566), and his charge of $1 was to the 

extent of 75 cents illegal and unauthorized. The sheriff 
was authorized to charge 50 cents in addition' to the 
amount actually paid to the publisher for his services in 
preparing the notice and procuring its publication, and 
his charge of $1 was to the extent of 50 cents illegal and 
unauthorized. The charge of $1 for the levy was illegal, as 
no levy was necessary. Burkett v. Clark, 46 Nebr., 466.  

The only remaining item which it is claimed is an illegal 
charge is the item of $29.47 as commission on the money 
represented by the decree. Section 5, chapter 28, Compiled 
Statutes, under which it is sought to justify the charge, is 
as follows: "Commission on all money received and dis
bursed by him on execution, or order of sale, order of at

tachment, decree, or on sale of real or personal property, 
shall be for'each dollar not exceeding four hundred dollars, 
three cents; for every dollar above four hundred dollars 

and not exceeding one thousand dollars, two cents; for 

every dollar above one thousand dollars, one cent: Pro

vided, That in all cases where no money is received or dis

bursed by him, no percentage shall be allowed." It is 

claimed by defendants in error, and this view was evi

dently entertained by the learned trial judge, that the 

money represented by the decree of foreclosure should have 

been paid to the sheriff and disbursed by him, and that the 

clerk, in receiving and paying out the money, was acting 
for the sheriff, and that the sheriff is entitled to a commis
sion on the amount of the money represented by the decree 

in all respects as though a sale of the premises had been 

made by the sheriff, and the money received and disbursed 

by him. We are unable to accept this view. There can be 

no doubt that it was the purpose of the legislature in pro-
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viding that the sheriff should have a commission on moneys 
collected and disbursed by him, to pay the sheriff for the 
services performed, and also to compensate him for what
ever risk there might be in collecting, keeping and disburs
ing the money. 'If this was the purpose of the legislature, 
it is quite apparent that the sheriff would not be entitled 
to commission upon money which never came into his 
hands. It is clear in the case at bar that the money was 
paid by the purchaser of the land to plaintiff in error.  
Whether it passed through the hands of the clerk of the 
district court or not, we regard as wholly immaterial. The 
sheriff never received it, and never paid it out. There can 
be no doubt that had the money been lost, and an action 
brought against the sheriff and his bondsmen for the 
money, there could have been no recovery, for the reason 
that the money never was paid to the sheriff or disbursed 
by him, and never came into his hands. If he had never 
received it in his official or any other capacity, and he and 
his bondsmen were not liable for it, then it seems clear that 
he would not be entitled to a commission for its collection 
and disbursement. The supreme court of Ohio, in the case 
of Vance v. Pjank of Golumbus, 2 Ohio, 214, in construing 
a statute in that state which contained the elause, "pound
age on all moneys made on execution, two per cent.," said: 
"The phrase 'money made on execution,' can only relate 
to such sums as are actually paid into the sheriff's hands, 
upon the execution. The money. is not made by the officer, 
when paid directly by the debtor to the plaintiff. A differ
ent construction would imply that the poundage was given 
merely to swell the bill of costs, and increase the sheriff's 
perquisites, and to this we can not assent. We agree with 
the counsel, that it is given as a compensation for services 
really performed. When this is not done compensation can 
not be claimed." Again, in Fiedeldey v. Diserens, 26 Ohio 
St., 312, the supreme court of Ohio said: "Where land is 
sold on execution or order of sale, and before confirmation 
of the sale by the court, the judgment or decree is satisfied 
by payment to the plaintiff, and the sale is thereupon set-
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aside, the officer making the sale is not entitled to 'pound
age' on the purchase money for which the land was so sold, 
the same not being 'money actually made and paid,' within 
the meaning of the statute." It follows from what has 
been said that the contention of plaintiffs in error that the 
verdict is not sustained by the evidence is well taken, and 
must be sustained.  

It is claimed by defendants in error that inasmuch as the 
costs claimed to be illegal were paid by the copartnership 
of O'Shea & McBride, and that after the fees were paid and 
before the commencement of the present action the copart
nership was dissolved, the right of action against the sher
iff did not survive; that the copartnership is a separate 
entity, and that after the dissolution thereof the individu
als composing the same can not maintain the action. We 
are unable to see any merit in this contention. It is dis
closed by the testimony that Thomas O'Shea and Willis 
McBride, plaintiffs in error, were the sole members of the 
firm of O'Shea & McBride, and we are of the opinion that 
they are entitled to maintain this action.  

Again, it is contended that section 34, chapter 28, Com
piled Statutes, under which it is sought to recover the 
fifty-dollar penalty in this case, only applies where a sheriff 
or other officer demands the payment of costs in advance 
of the performance of the services, and that where costs are 
charged and collected after the services have been ren
dered the party required to pay the costs can, by bringing 
the matter to the attention of the court in a motion to retax 
costs, obtain all proper relief, and therefore the section 
under consideration has no application to cases such as 
that at bar, where the sheriff makes the charges and per
forms the services, and afterwards the costs are taxed and 
collected in the usual way. We are unable to see any merit 
in this contention. It was manifestly the intention of the 
legislature, by the language referred to, to provide against 
the collection of illegal costs by public officers in all cases, 
and the fact that the party could gain redress by means of 
a motion to retax costs does not deprive him of his right
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to recover the costs and the penalty in an action brought 
for that purpose.  

Objection is made to the giving of certain instructions, 
and the refusal of others requested; but inasmuch as the 
case must be reversed because of the insufficiency of the 
evidence to sustain the verdict, it will not be necessary to 
consider the question of instructions.  

For the reasons stated, it is recommended that the judg
ment of the district court be reversed.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

REVERSED.  

SILURIAN MINERAL SPRINGS COMPANY v. KUHN & COM
PANY.  

FILED JULY 22, 1902. No. 12,057.  

Commissioner's opinion, Department No. 2.  

1. Action for Purchase Price: CONSIDERATION: CREATING DEMAND: IN
STRUCTION. In a suit to recover the purchase price of goods 
sold and delivered, where the vendor agreed at the time of the 
sale to create a demand for them by advertising, and only par
tially complied with such agreement, it is error to charge the 
jury that plaintiff is not entitled to recover anything for the 
goods.  

2. Damages: ANTICIPATED PROFITS. -Damages in the nature of antici
pated profits on conjectured, expected or hoped-for sales, can 
not be recovered. Such damages are too speculative, remote 
and consequential; they lack the element of certainty necessary 
to authorize a recovery therefor.  

3. Evidence. Evidence examined, and held not sufficient to sustain the 
verdict.  

ERROR from the district court for Douglas county.  
Tried below before BAXTER, J. Reversed.
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Crane, Crane & Erwin and J. J. Boucher, for plaintiff in 
error.  

A. C. Troup and Howard H. Baldrige, contra.  

BARNES, C.  

This action was commenced in the district court for 

Douglas county by the plaintiff in error to recover $127.50 
from the defendant in error on account for certain mineral 

waters sold and delivered to the defendant by the plaintiff.  

The petition was in the ordinary form to recover on ac

count for goods sold and delivered at an agreed price. The 

defendant by its answer admitted the sale and delivery of 

the goods but denied that it was indebted to the plaintiff 

in any sum whatever. For a further defense it was al

leged in the answer that the plaintiff, at the -time the 

goods were ordered, agreed to do certain advertising in 

order to create a market and a demand for the mineral 
waters so sold to the defendant, which "advertising was to 

be done by visiting physicians of Omaha, sending them let

ters, blotters and cards setting forth the medicinal prop

erties of the waters, etc.; and their attention was to be 

called to the fact that said waters could be had at the de

fendant's drug store. It was further alleged that the de
fendant furnished plaintiff the names of the leading physi

cians of Omaha for that purpose; that plaintiff only par

tially complied with its contract in that behalf; and that 

by reason of such failure to perform its contract on the 
part of plaintiff, defendant has only been able to dispose of 

and sell four cases of said mineral water at the price of 
$20, and has been unable to sell and dispose of the rest of 

the consignment; that had plaintiff kept and performed 

its contract defendant could and would have sold seventeen 

cases of said mineral water still on its hands at $8.50 per 

case, or $144.50, and the remaining four cases at $4.50 per 

case, which was the reasonable market price therefor, and 

on th2 whole consignment it would have made a profit of 
$51, which represents its damages for the failure of the
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plaintiff to keep and perform its contract, and for which 
sum it prayed judgment against the plaintiff. It was fur
ther alleged in the answer that defendant had offered to 
return all of the said mineral water still in its possession, 
and unsold, to the plaintiff, and pay it the sum of $20 in 
settlement and satisfaction of its claim, that it was still 
ready and willing to do so, and that plaintiff had refused 
to accept the same. To this answer plaintiff replied by a 
general denial. On these issues the cause was tried to a 
jury, and on the plaintiff's motion the court directed a 
verdict for the plaintiff for the full amount of its claim, 
and said verdict was accordingly rendered. Afterwards, 
on defendant's motion for a new trial, the court set the 
verdict aside and granted a new trial; and that order of the 
court is assigned as error herein. Thereupon the cause was 
tried again to a jury, and after being submitted under writ
ten instructions, the jury returned a verdict as follows 
(omitting title) : 

"We, the jury duly impaneled and sworn to try the issue 
joined between the said parties, do find for the said de
fendant, and do assess its damages against said plaintiff 
at $- . J. W. MARTIN, Foreman.  

"We, the jury, do find that defendant's profits .would 
have amounted to the sum of $19.50; that he has already 
received the sum of $30.00 from the proceeds of sales of 
mineral water in question, subtracting that amount from 
net amount of profits, namely, $49.50, leaving a balance of 
$19.50 due the defendant, which amount we consider the 
mineral water now in the possession of Kuhn & Co. to be 
worth. J. W. MARTIN, Fore an." 

The court thereupon rendered the following judgment: 

"It is therefore considered by the court that the above 
entitled action be, and the same is hereby dismissed; and 
that the defendant go hence without day and recover of 
and from the said plaintiff its costs herein expended taxed 
at $-, for which execution is hereby awarded." 

A motion for a new trial was filed and overruled, and
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from the said judgment and proceedings plaintiff prose
cutes error to this court.  

1. The plaintiff claims that the court erred in giving its 
fourth instruction to the jury, which is as follows: "The 
jury are instructed that they are first to consider and de
termine what the contract between the plaintiff and de
fendant was, and what, if any, were the inducements which 
led the defendant to make the contract with the plaintiff, 
and if you find from the evidence that the defendant made 
the contract as alleged in the petition by plaintiff, but that 
the defendant was induced to make the contract under the 
express agreement on the part of plaintiff, that the plain
tiff by and through his agents would create a market for 
said goods by frequently visiting personally the physicians 
of the city of Omaha, referred to in the testimony, with the 
view of inducing them to prescribe said mineral water for 
their various patients and informing them that the same 
was kept in stock at the defendant's store, and if you fur
ther find that said agents and representatives of the plain
tiff failed to personally visit the said physicians in the city 
of Omaha, referred to in the testimony, with the view of 
inducing them to prescribe said mineral water for their 
various patients, and failed on its part to comply with any 
material representations which you may find were made 
by the agents of the plaintiff company to the defendant, 
and which induced the defendant to enter into said con
tract, then, in that case, the plaintiff can not recover from 
the defendant upon its said contract." By this instruction, 
the jury were told in effect, that although defendant had 
ordered the mineral water at the agreed price as set forth 
in the petition, and received, retained and sold a portion 
of it, yet if the plaintiff had failed to carry out its agree
ment to advertise the same by the means and in the manner 
alleged in the answer, then plaintiff could recover nothing 
on the claim sued on. The learned trial judge certainly 
was mistaken as to the law of this case. Under the plead
ings and the evidence the plaintiff was entitled to recover 
the amount of the contract price of the goods sold and de-
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livered. If the answer stated a defense, it was in the 
nature of a counter-claim, and at most the jury would only 
be allowed to deduct from the agreed price of the mineral 
water the damages which they might find defendant bad 
sustained by reason of plaintiff's failure to carry out its 
agreement made at the time this consignment was ordered.  
We hold that the giving of this instruction was reversible 
error.  

2. Plaintiff alleges that the court erred in giving its 
sixth instruction to the jury, which is as follows: "The 
jury is further instructed, if it finds from the evidence 
that the plaintiff has failed to comply with its contract or 
failed to comply with the material promises or induce
ments which you may find induced and led the defendant 
to enter into the contract, plaintiff can not recover upon 
its contract; and in such case the defendant is entitled to 
recover from the plaintiff the profits which the defendant 
would have made if the plaintiff had complied with all the 
inducements and agreements on its part to be performed, 
but, inasmuch as the defendant has in its possession some 
of the cases of mineral water sent by plaintiff to defendant, 
you are to inquire what, if anything, is the value of the 
mineral water now on hand in the possession of the defend
ant, and how much, if anything, has been realized by the 
defendant on the sale of mineral water during the time 
plaintiff was carrying out its contract; add these amounts 
and from this sum you must subtract; and if you find the 
defendant's damages exceed in amount these sums, then 
the defendant is entitled to a verdict for the difference, 
provided you find for the defendant. If on the contrary the 
amount realized by the defendant on the sale of the mineral 
water during the time plaintiff was engaged in carrying 
out its contract, added to the value, if anything, of the min
eral water now in possession of the defendant exceeds the 
profit which the defendant would have made on the sale of 
mineral water if the plaintiff carried out its contract, then 
you should give a verdict for plaintiff for such excess." 
We can not approve of this instruction. By it the jury
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were told that the defendant was entitled to recover from 

the plaintiff, as damages, the profits which the defendant 

would have made if plaintiff had complied with all of the 

inducements and agreements on its part to be performed.  

This, of course, must have been given upon the assumption 

that defendant would have at once sold all of the mineral 

water if plaintiff had complied with the agreement to 

advertise the same. This instruction, in effect, would estab

lish the rule that anticipated profits on probable or con

jectural sales may be recovered and set off against the pur

chase price of the goods sold and delivered. It is a well 

established principle that in certain cases profits may be 

recovered. A leading case announcing that rule is 1Mess

more v. Ne'w York Shot & Lead Co., 40 N. Y., 422. In that 

case, the plaintiff, having contracted to sell to the state 

of Ohio a large quantity of bullets of a certain quality 

and at a fixed price, deliverable at Columbus, Ohio, made a 

contract with the defendant at New -York, by which the 

latter agreed to manufacture and deliver to him the same 

quantity and quality of bullets; and at the time of making 

it, he informed the defendant of his agreement with the 

state of Ohio, and that he was contracting with him for the 

bullets in order to carry out that agreement. It was held 

that, the defendant failing to deliver, the plaintiff could 

recover the difference between the price the plaintiff was 

to receive and the price at which the defendant was to fur

nish the bullets. In that case it will be seen that the 

profits were fixed, and susceptible of exact computation, 
and that the defendant contracted with full knowledge of 

and in direct reference to them. This case has been gen

erally followed by the courts, and there is no longer any 

doubt that profits may be recovered, provided they are 

within the established rules permitting consequential dam

ages, and can be proved with a reasonable degree of cer

tainty. Wittenberg v. Mollyneaux, 55 Nebr., 430. The 

case at bar does not.come within this rule, but rather falls 

within the rule announced in French v. Range, 2 Nebr., 
254. The anticipated profits in this case depend upon the
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assumption that if plaintiff had exercised more diligence 
in advertising or puffing the mineral water in question, 
defendant would have sold all of it, and would have thus 
realized the profits arising from such sale. It must be ob
served that no time is fixed within which the advertising 
was to be done, or in which it was anticipated or claimed 
the sales would have been or were to be completed. At 
best it is but a mere conjecture that the consignment w'ould 
have all been sold within a short time, even if a fortune had 
been spent in advertising its medicinal properties. The 
amount of sales would depend upon the number of cus
tomers, and they could not be found or expected to pur
chase unless their ailments required the use of the water.  
Again, it is probable that no amount of advertising would 
have induced the physicians of Omaha to prescribe -these 
waters for their patients. They might have thought they 
possessed other and better remedies. A recovery can not 
be based on mere matters of speculation or conjecture.  
The damages defined in the instruction complained of are 
too .remote, consequential and uncertain. The following 
eases state the rule for the recovery of anticipated profits.  
Denver, T. & G. R. Co. v. Hutchins, 31 Nebr., 572; Holmes 
v. Boydston, 1 Nebr., 346; Sycamore Co. v. Sturm, 13 Nebr., 
210; Bridges v. Lanhavm, 14 Nebr., 369. We are con
strained to hold that the court erred in giving this instrue
tion.  

3. It is urged by the plaintiff that the evidence is not 
sufficient to sustain the verdict. Upon the question of the 
terms of the agreement, Kuhn, the president of defendant 
company, testified as follows: "A gentleman came in and 
told me he represented the Silurian Mineral Springs Com
pany of Waukesha, Wisconsin; that he had a water in his 
possession similar to Bathida water, which was well known 
in the market, but which had added to it lithia and other 
chemicals that altered its effect on the system in such a 
way that it was adapted for other diseases which the 
Bathida water was not used for; and he wanted to sell me 
a car-load. He wanted to sell a car-load, and I told him
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I would not think for a minute of buying a car-load of the 
water, and then he says we are going to make a market and 
going to create a demand for this water in this market, and 
it don't make any difference how much you buy the first 
time, as the work we propose to do here will cause you to 
buy more than once this summer, and we hope the second 
order you give us will be in car-load lots. He stated what 
he would do. Among other things he specifically agreed 
to do was: He stated he would do specific things; among 
other things, he would write a letter each week to each phy
sician whose names I would furnish him,-I got that a lit
tle bit mixed,-he would write each physician a letter each 
week during the summer and at various times he would 
send postal cards reminding them of the uses of the water, 
and would send them blotters also, and on all literature 
lie would have the name of Kuhn & Company, sole agents; 
.and that he would sell no one else in this city the water, 
but would turn all inquiries and orders over to Kuhn & 
Company; that lie would also go around and personally 
visit each and every one of the physicians whose names 
I would furnish him, and see them and tell them of the 
virtues of the water, and give them instances of its use, 
where it had been tried, and describe to them what addi
tions to the natural water had been made, and that he 
would also furnish carbonate water and plain water as 
samples to give the physicians, and would also inform the 
physicians that in the course of a few days the water would 
be at my store where they could call and get it. He made 
other representations, but those were the specific ones he 
agreed to do-stated that he would do." It will thus be " 
seen that the evidence does not sustain the allegations of 
the answer. It is not shown that there was any definite 
time fixed or contemplated by the parties within which the 
advertising, or puffing of the mineral water was to be com
pleted, nor how much of such advertising was to be done; 
neither was there any time limit in which defendant was 
supposed to sell all of the water. It is shown by the testi
mony that plaintiff partially carried out its agreement to
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advertise, and that defendant is still selling the water, 
from time to time, as customers present themselves. In
deed, the evidence shows that between the time of the first 
and the second trial of this case, defendant sold several 
cases of the water. Without doubt, defendant in time will 
sell and dispose of all of it. It is stated in defendant's 
brief that Kuhn testified that if the plaintiff had carried 
out its agreement he would have sold the whole consign
ment, and we are cited to pages 18 to 20 of the bill of ex
ceptions for such evidence. We do not so understand the 
testimony. We quote it as follows: 

"He said that $9 would be a proper price; and I said 
that we could not get $9, for other water was being sold 
for $8.50, and that price was as much as we could get, or 
ask for it, and $4.50 a case for half gallon plain water was 
as much as we could get for it." 

Q. What did he say in regard to that? 
A. He just simply thought if the other waters were sold 

for that price we could not expect to get more for Vitalozed 
Lithia.  

Q. Now, are you able to state whether this water could 
have been sold at that price if they had advertised it as 
they agreed to do; that is, if they had written letters to 
these physicians and called upon them as they said they 
would call upon them and sent this printed matter and 
reading matter to them, and used their efforts to advertise 
the water as they agreed to advertise it? 

A. Yes, sir.  
Q. State what in your judgment you would have been 

able to sell this water for if they had created a market for 
it in the way they agreed to do; that is what would have 
been the market price of that water in the summer of 1898, 
if they had made an effort to create a market, which they 
agreed to do? 

A. $192.50 was the total by the case, I might say.  
It will be observed that the defendant's witness does not 

testify that he could or would have sold all of the consign
ment within any specific time. His evidence, properly con-
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strued, shows that if plaintiff had complied with its agree
ment this water could have been sold at $4.50 a case for 
half gallon plain water, and that if plaintiff had created 
a market for the water in the way it agreed to its market 
price would have been $192.50. The witness does not state 
that he could or would have sold all of the water during 

the summer of 1898. Indeed, no one would have ventured 
to so testify. In the very nature of the transaction, there 

were so many contingencies, and as we have stated hereto

fore, so much depends upon speculation and conjecture, 
that the witness could not consistently make any such 

positive statement.  
We are satisfied that the evidence does not sustain the 

verdict, and that the judgment .of the trial court must be 

reversed. We do not think we ought to go so far as to hold 

that the answer does not state any defense to the plaintiff's 

cause of action. Defendant would be entitled, at least, to 
recover nominal damages-of plaintiff for the breach of its 

agreement, if such breach were proved. It may be that the 

answer should be amended and reformed, but that would 

hardly warrant us in attempting to finally dispose of the 
case in this court.  

For the foregoing reasons, we recommend that the judg
ment of the district court be reversed and the cause re

manded for a new trial.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed and 

the cause remanded for further proceedings.

REVERSED AND REMANDED.
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MARIE BARGE V. GEORGE EIASLAM.  

FILED JULY 22, 1902. No. 10,750.  

Commissioner's opinion, Department No. 2.  

1. Trial: CASE RESERVED. Under sections 438 and 439, Code of Civil 

Procedure, the trial court after verdict may order the case 
reserved for argument or consideration of some point of law, 
and on consideration thereof render such judgment as ought to 
be had in view of its decision upon said point.  

2. Case Reserved: MusT BE ON SPECIFIC POINT. This power exists 

only with reference to specific points of law arising upon the 
pleadings or the evidence. A case can not be reserved after 
verdict upon the general question whether, under the evidence, 
the plaintiff is entitled to recover.  

3. Directing Verdict: MOTION FOR NEW TRTAL. If the trial court is 
of opinion that, in view of plaintiff's evidence, it erred in sub
mitting the case to the jury and should have directed a verdict 
for the defendant, the proper course is to grant a new trial.  

4. Case Reserved: PoINT MUST BE STATED. Where a case is reserved 
after verdict for further) consideration, the point or points of 
law upon which it is reserved must be stated specifically in the 
record.  

ERROR from the district court for Dodge county. Tried 

below before MARSHALL, J. Rebearing of case reported in 
63 Nebr., 296. Judgment of reversal adhered to.  

Thomas M1. Franse, 0. C. Anderson and Anderson & 
Keefe, for plaintiff in error.  

Clark C. McNish, J. E. Frick and Andrew R. Oleson, 
contra.  

POUND, C.  

At the former hearing it was held that the allegations 
of the petition and reply, while lacking in definiteness and 
precision upon essential points, were sufficient to sustain 
a judgment after and in view of the verdict and special 
findings of the jury. We are agreed that this conclusion 
is correct, and that the opinion then rendered should be
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adhered to. Another question has been raised, however, 
which was not considered at the former hearing, namely, 
the construction to be given to sections 438 and 439, Code 
of Civil Procedure. After verdict, counsel for the defend
ant moved the court to reserve the case for further argu
ment and consideration, under said section 438, upon 
seven grounds, amounting, in substance, however, to two: 
That defendant was entitled to judgment upon the plead
ings and that plaintiff's evidence was not sufficient to 
warrant a recovery. The court entered an order reserving 
the case accordingly, and afterwards rendered judgment 
non obstante veredicto on the expressed ground that de
fendant should have judgment on the pleadings. It is now 
urged that the reason set forth in the court's ruling is not 
controlling, and that, as the trial court had power after 
reserving the case under section 438, to order what judg
ment should be entered under section 439, it must be pre
sumed that the evidence was insufficient, and that judg
ment was directed for that reason.  

The sections in question do not appear to have been con
strued by this court. But we are of opinion that the object 
and purpose was to adapt to our procedure the common
law practice of taking verdicts subject to the opinion of 
the court upon some point of law expressly reserved for 
future consideration. It is settled that the purpose of sec
tion 440 was to take over and adapt the common-law 
practice as to rendering judgment non obstante veredicto.  
Manning v. City of Orleans, 42 Nebr., 712; Johnston v.  
Spencer, 51 Nebr., 198. If we construe the prior sections 
as indicated, it will follow that our trial courts possess all 
the powers of a common-law court with reference to 
adapting the verdict and judgment to the circumstances 
of particular cases, and preserving a record of the find
ings of the jury on special matters of fact and of the court 
on special questions of law. If after verdict it appears 
that the pleadings demand a different judgment than that 
which would ordinarily follow, the court may render such 
judgment as the pleadings require, under section 440. If 
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it is necessary or expedient to preserve a record of the 
findings of the jury upqn particular questions of fact, the 
court may require a special verdict or propound specific 
questions under section 293, and thereafter render such 
judgment, notwithstanding a general verdict, as the 
special verdict or special findings may require, under sec
tions 294 and 439. In case questions of law arise upon 
the trial, which are too difficult or intricate for immediate 
solution, or upon which for some other reason the delib
erate decision of the trial court is desired to be made of 
record, the court may take a verdict and reserve the case 
upon such particular point of law under section 438, and 
afterwards render the judgment required by its decision 
thereof under section 439, just as at common law it might 
take a verdict subject to its opinion upon some point of 
law specially reserved.  

If such is the proper construction of the Code, we must 
look to the common-law practice to ascertain the scope 
and limitations of the proceeding provided for. It is well 
established at common law that the power of reserving 
questions of law and taking verdicts subject thereto ex
ists only with reference to specific points of law arising 
upon the pleadings or the evidence, and that a case can 
not be reserved upon the general question whether, under 
the evidence, the plaintiff is entitled to recover. Butts v.  
Armnor, 164 Pa. St., 73, 30 Atl. Rep., 357; Yerkes v. Rich
ards, 170 Pa. St., 346, 32 Atl. Rep., 1089; Clark v. Wilder, 
25 Pa. St., 314. In Clark v. Wilder, Black, J., said: 
"When we look at the record, we find no point reserved.  
The verdict was given subject to the opinion of the court 
on the whole case, whether the plaintiffs were entitled to 
recover. It is impossible for the human imagination to 
conceive of anything more unlike a point." If the trial 
court is of opinion that in view of plaintiff's evidence it 
erred in submitting the case to the jury, and should have 
directed a verdict for the defendant, the proper course is 
to grant a new trial. North American Oil Co. v. Forsyth, 
48 Pa. St., 291. In the case last cited, it was held error
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to submit an issue to the jury, and after they have found 
thereon to enter judgment to the contrary on the ground 
that the evidence was insufficient. The court said: "It 
may be, as stated by the learned judge in his opinion upon 
the reserved points, that there was nothing in the evidence 
from which readiness to pay on delivery could properly 
be inferred, but under his instruction this was a fact sub
mitted, and, if improperly found, the remedy was a new 
trial." It is also held that the point or points upon which 
a case is reserved must be stated specifically in the record.  
Hann v. Field, Litt. Sel. Cas. [Ky.], 376; Evans v. Bell, 6 
Dana [Ky.], 479; Inquirer Printing & Publishing Co.,v.  
Rice, 106 Pa. St., 623; Smitl v. Delaware Ins. Co.,* 7 
Cranch [U. S.], 434. In Hann v. Field, the court said: 
"Many evil consequences might follow the omission of the 
entry on the record; but none could result from fuaking 
the entry. To indulge a reserved point of this kind in 
memory only, might frequently leave the rights of the 
parties to much hazard, and in danger of being forgotten, 
or incorrectly remembered; so that judgment, at least, 
might be rendered wrongfully, even with the best inten
tions existing on the part of the court." We have only to 
recall that judges may die or go out of office pending de
termination of a point reserved, to perceive the force of 
this suggestion. It may be said that where the motion 
on which the court acts in reserving the case contains, 
among other things, a specific point which would have 
been proper to reserve, it will be presumed that the case 
was reserved thereon and that the judgment directly fol
lowed its determination thereof. In Evans v. Bell, supra, 
where a similar argument was made, the court said: "We 
can not go so far in presuming in favor of the judgment.  
A verdict was found for the plaintiff; it was the duty of 
the court to render a judgment thereon for the plaintiff, 
unless some good ground existed to prevent it. The record 
states that points of law were brought up in the argument 
of the case, and upon these points of law, without stating 

* 3 L. Ed., 396.
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what they were, judgment was rendered fo. the defendant.  
As the record is intended to preserve a his ory of the case, 
those points of law should have been stated. Enough 
should, at least, be shown to support the judgment, 
especially when the judgment is rendered against the 
party for whom the verdict is found." We think the 
foregoing rules apply equally to the reserving of a case 
under sections 438 and 439 of the Code; that while under 
section 438, a trial court after verdict may order the case 
reserved for argument or consideration of some point of 
law, and on consideration thereof render such judgment 
as ought to be rendered in view of its decision upon said 
point, this power exists only with reference to specific 
points of law arising upon the pleadings and the evidence; 
and that a case can not be reserved after verdict upon the 
general question whether, -under the evidence, the plain
tiff is entitled to recover, but if the trial court becomes 
convinced that it erred in submitting a case to the jury, 
and should have directed a verdict for the defendant, the 
proper course is to grant a new trial. We think also that 
where a case is reserved after verdict for further consid
eration, the point or points of law upon which it is re
served must be stated specifically in the record.  

In the case at bar there is nothing to show upon what 
point of law the case was reserved and the judgment ren
dered. If upon the question of the sufficiency of the plead
ings, that was not necessary, because a judgment non ob
stante veredicto could have been rendered under section 
440. Moreover, we concur in the holding at the former 
hearing that the pleadings are sufficient as against attack 
after the verdict and special findings. If upon the suffi
ciency of plaintiff's evidence, we have seen that such gen
eral question was not one on which a case may be re
served, but that an order for a new trial was the proper 
practice. If upon the fourth ground stated in defendant's 
motion, namely, that "plaintiff has neither offered nor in
troduced any evidence overcoming or answering the de
fense of the statute of frauds pleaded by the defendant in
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his answer," the difficulty is that there is nothing in the 

record to show that the case was reserved or the judgment 

rendered on that point, but so far as the record shows any

thing, it indicates that judgment was directed non ob

stante veredicto upon a supposed deficiency in the plead

ings. We can not carry the presumption in favor of judg

ments of the district court so far as-after disregarding 

its expressed reason for a ruling-to dispense with the 

requirement of proper entries to sustain it upon some 

other ground.  
It is recommended that the former judgment be adhered 

to in all things.  

BARNES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the former judgment of this court is adhered to.  

REVERSED AND REMANDED.  

CYRUS S. BOWMAN ET AL. V. W. L. WRIGHT.* 

FnED JULY 22, 1902. No. 11,819.  

Commissioner's opinion, Department No. 2.  

1. Written Executory Agreement: PAROL MODIFICATION: ACCRUED IN

DEBTEDNESS: LIQUIDATION FOR A LESS S-un. There is a clear dis

tinction between parol modification of an executory written 

agreement before breach and before the time for performance 

has arrived, and an attempt to satisfy a liquidated and accrued 

indebtedness by payment and acceptance of a less sum.  

2. Written Contract: SUBSEQUENT PAROL AGREEMENT: EXECUTORY: 

BEFORE BREACH: NEW CONSIDERATION. While executory and be

fore a breach, the terms of a written contract may be changed 

by a subsequent parol agreement; and such subsequent agree

ment requires no new consideration.  

3.- : STATUTE OF FRAUDS: MODIFICATION: CONSIDERATION: WAry

ING REQUIREMENTS: NEW AGEMIENT EXECUTED. Where, however, 

the contract is one required to be in writing by the statute of 

Rehearing allowed. Reaffirmed. See opinion, page 666, post.
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frauds, there must be consideration for a modification by 
waiving some of its requirements, or else such new agreement 
must be executed.  

4. f : : -: - : - : CARRYING OUT OF NEw AGREE

MENT Is DIscHARo OF OBLIGATION. In such cases if the terms 

of the new agreement have been fully carried out, the original 
obligation is discharged, though there was no additional con
sideration.  

5. Parol Agreement: LEASE: RENT: REDUCTION: PAYMENT: ACCEPT

ANCE: WHOLE TERAf. Hence, a parol agreement, reducing for the 

future the rent stipulated in a written lease, is binding after 
the amount provided for in the new agreement has been paid 

and accepted in full during the whole term.  

6. New Lease: DURING TERM OF OLD ONE: OPERATION: SURRENDER: 

ABANDONMENT. Making and accepting a new lease during the 

term of an existing one, operates as a surrender and abandon
mVnt of the prior lease.  

7. Parol Agreement: REDUCTION OF RENT: WRITTEN LEASE: CONSID

ERATION TO OPERATE AS SURRENDER. In order that a parol agree

ment to reduce the rent reserved in a written lease may have 

the effect of a surrender of the old and substitution of a new 
lease, there must be a new consideration.  

8. Lessee: CONTINUING POSSESSION: REQUEST OF LESSOR: CONSIDERA

TION. Where the lessee has not covenanted and is not bound to 

remain in possession for any purpose, continuing in possession 

at the request of the lessor, may be consideration for an agree

ment to reduce the rent.  

9. Deposition: WITNESS: ANswER: EFFECT OF CONVERSATION: VERY 

TERMS THEREOF: CROss-EXAMINATION. An answer of a witness 

in a deposition is not to be stricken out because in answer to 

a proper question he gives the effect of a conversation, instead 

of the very terms thereof. If the other party desires to know 

what transpired in more detail, he should cross-examine.  

ERROR from the district court for Douglas county.  

Tried below before KEYSOR, J. Affirmed.  

Will H. Thompson, for plaintiffs in error.  

Byron G. Burbank, contra.  

POUND, C.  

The heirs of a lessor brought this action against the 

lessee to recover a balance of $25 per month for twenty
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months upon a written lease. The lease provided for a 
rent of $75 per month, and it is alleged that but .$50 per 
month was paid during the months in question. In the 
answer it is alleged that during the term of the lease it 
was surrendered and abandoned and a new arrangement 
was made, whereby the defendant was to pay and did pay 
$50 per month as rent until the lessor's death, and there
after to his representatives, which sum was accepted in 
full. Upon trial to the court, findings and judgment were 

entered for the plaintiff, front which error is prosecuted.  
We think the conclusion reached by the trial judge was 

right. There is a clear distinction between parol modifica
tion of an executory written agreement before breach and 
before the time for performance has arrived and an at
tempt to satisfy a liquidated and accrued indebtedness by 
payment and acceptance of a less sum. At any time be
fore breach the parties may change the terms of a written 
contract by a subsequent parol agreement. Dclancy v.  
Lirder, 22 Nebr., 274. And such subsequent agreement 
requires no new consideration. Morrissey v. Schindler, 
18 Nebr., 672; Brown v. Evcrhard, 52 Wis., 205, 8 N. W.  
Rep., 725; Ruege v. Gates, 71 Wis., 634, 38 N. W. Rep., 
181. As Lord Denman said in Stead v. Dawber, 10 Adol.  
& E. [Eng.], 57: "The same consideration which existed 
for the old agreement, is imported into the new agree
ment, which is substituted for it." In jurisdictions where 
sealed instruments are recognized, an executed parol 
modification will be upheld, even though the contract is 
under seal. Beach v. Covillard, 4 Cal., 315; Siebert v.  
Leonard, 17 Minn., 433 [Gil., 410]; McClay v.' Gluck, 41 
Minn., 193, 42 N. W. Rep., 875; Mlcreery v. Day,* 119 N.  
Y., 1, 23 N. E. Rep., 198; McKenzie v. Harrison, 120' N.  
Y., 260, 24 N. E. Rep., 458. With respect to agreements 
and instruments required to be in writing by the statute 
of frauds, the rule seems to be much the same. There can 
be no question that such agreements are subject to modifi
cation by parol. Delaney v. Liader, supra; Long v. Hart

*6 L. R. A., 503, 16 Am. St. Rep., 793.
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well, 34 N. J. Law, 116; Doherty v. Doe, 18 Colo., 456, 33 

Pac. Rep., 165; Andre v. Gracbuer, 126 Mich., 116, 85 N.  
W. Rep., 464. In Reynolds v. Burlington - 1. R. TR. Co., 
11 Nebr., 186, this court held that where the contract was 

within the purview of the statute of frauds, there must be 

consideration for a modification by waiving some of its 

requirements, or else such new agreement must be exe

cuted. But if the terms of the new agreement have been 
fully carried out, the original obligation is discharged, 
though there was no new consideration. Rucker v. H1ar

rington, 52 Mo. App., 481. This rule has often been ap

plied to reductions of the rent reserved in written leases.  

Doherty v. Doe, supra; McKenzie v. Harrison,* 120 N. Y., 
260, 24 N. E. Rep., 458; Nicoll v. Burke, 8 Abb. N. Cas. [N.  
Y.] 213; Ossowski v. Wiesner, 101 Wis., 238, 77 N. WV.  

Rep., 184. In McKenzie v. Harrison the court said the 

transaction was the same as if the lessee had paid each in

stalment in full, as called for by the lease, and the lessor 

had voluntarily given him back the difference. But we 

need not resort to any circuitous explanation. So long 
as the agreement has been performed, the statute of frauds 

is out of the way, and the case is like any other executed 

modification of an agreement. Schneider v. Lord, 62 
Mich., 141, 28 N. W. Rep., 773. Hence, we think a parol 

agreement reducing for the future the rent stipulated in 

a written lease is binding after the amount provided for 

in the parol agreement has been paid and accepted in full 

during the whole term.  
It is objected that the defendant pleaded an abandon

ment and surrender of the written lease, and the substitu

tion of a new one at a less rent. Of course, making and 

accepting a new lease during the term of an existing one 

operates as an abandonment and surrender of the prior 

lease. Taylor, Landlord & Tenant, sec. 512. But in order 

that a parol agreement to reduce the rent reserved in a 
written lease may have such effect, there must be a new 
consideration as the tenant is already in possession, and 

- 8 L. R. A., 257, 17 Am. St. ReP., 638.



Bowman v. Wright.  

entitled to possession, under the prior agreement. In the 

case at bar there probably would be sufficient ground for 

holding that there was such consideration. Where the 

lessee has not covenanted and is not bound to remain in 

possession for any purpose, continuing in possession at 

the request of the lessor may be consideration for an agree

ment to reduce the rent. Doherty v. Doe, supra; Hyman 

v. Jockey Club Wine, Liquor & Cigar Co., 9 Colo. App., 
299, 48 Pac. Rep., 671; Ten Eyck v. Sleeper, 65 Minn., 413, 

67 N. W. Rep., 1026; Copper v. Fretnoransky, 16 N. Y.  

Supp., 866. It is obvious that for purposes of insurance 

and for many other reasons, it may be very important for 

the landlord to keep the premises occupied by the tenant 

himself; and, though the tenant may be bound to pay 

rent, he may not be bound to keep possession, either per

sonally or by others. Hence, if necessary, we should be 

inclined to uphold the judgment upon this ground. But 

the pleadings and the findings of the court are not very 

well adapted thereto. So long as the answer alleges a 

"new arrangement," whereby $50 a month was to be and 

was accepted in full, and the court has found there was 

such an arrangement and that it was fully carried out, we 

think the judgment has ample foundation. It is true.there 

is a finding' that the representative of the lessor accepted 

such sum because of a statement of the lessee that he had 

a new lease providing therefor. But it is also found that 

there was no fraud, as the lessee referred to the reduction, 
which had been acted on by the lessor at all times, and, 
as we have seen, the effect was as if such new lease had 

been entered into. Jaffray v. Greenbaum, 64 Ia., 492, 20 

N. W. Rep., 775; Hyman v. Jockey Club Wine, Liquor & 

Cigar Co., supra.  

Exception is taken also to the refusal of the court to 

strike out a portion of a deposition offered by the defend

ant. The witness, in stating a conversation between the 

lessor and lessee, stated the effect thereof, what the parties 

did and agreed, instead of giving its terms and leaving 
the effect to be deduced therefrom. The questiou asked
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was proper, and the answer responsive. If the plaintiffs 
desired to know what transpired in more detail, or to 
test the statement as to the effect of the conversation, they 
should have cross-examined.  

We recommend that the judgment be affirmed.  

BARNEs and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

The following opinion on rehearing was filed on De
cember 3, 1902: 

Commissioner's opinion, Department No. 2.  

1. Trial to Court: ERROR. Where a cause is tried to the court without 
the intervention of a jury, the general rule is that error can 
not be predicated upon the rulings of the court by which 
testimony is received, because it is presumed that the court 
considered only proper evidence.  

2. - : - . This rule always obtains where the record con
tains competent evidence upon every question necessary to 
sustain the findings and judgment.  

3. Record: PLEADING: PROOF: EvIDENCE: VARTANCE. Record exam
ined, and held that there was no material variance between 
the pleading and proof, and that the evidence was sufficient 
to sustain the findings and judgment of the court.  

BARNES, C.  

The issues of fact and law involved in this case are suffi
ciently stated in the former opinion, ante, page 661. Two 
propositions, however, are insisted upon by counsel, and it 
is contended that they were not sufficiently considered in 
our former decision. These are the assignments: That 
the court erred in overruling plaintiff's motion to strike 
out and suppress a portion of the deposition of the wit
ness Varley, offered by the defendant; that there is a 
variance between the defendant's answer and the proof, 
which was fatal, and rendered the judgment of the district 
court erroneous.

666 NEBRASKA REPORTS. [VOL. 65



Bowman v. Wright.  

1. That portion of the deposition sought to be sup

pressed is as follows: "In full settlement of one month's 

rent, and the said D. H. Bowman then and there accepted 
the same in settlement of said one month's rent and it was 

agreed between the said Bowman and the said Wright 

that the said Wright should pay to the said Bowman the 

sum of $50 for each month thereafter during the unex

pired portion of said lease." In order to determine 

whether or not there was prejudicial error in refusing to 

strike the foregoing from the deposition, it is necessary 
for us to quote that portion of the testimony immediately 

preceding it, which is as follows: "In the month of Sep

tember, 1893, I was present during a conversation be

tween the said D. H. Bowman and the said defendant, W.  

L. Wright, and overheard the same; that during a con

versation the said Bowman told the said Wright, defend

ant herein, that owing to dull trade he would reduce the 

rent of said building from $75 per month to $50 per month 

thereafter; that afliant then saw the said W. L. Wright, 
defendant, give the said D. H1. Bowman a check for $50." 
Immediately following this statement comes that part of 

the deposition which plaintiff sought to have stricken out.  

It is contended that the testimony, which was the subject 

of the motion to strike, was simply the conclusion of the 

witness and not the statement of any fact, and for that 

reason was incompetent. As an abstract proposition of 

law, we think this motion to strike was well taken. In 

our former opinion it is stated that the question was a 

proper one, and the answer was responsive, and if the 

plaintiffs desired to know what transpired more in detail, 
and test the statement as to the effect of the conversation, 
they should have cross-examined. There is no doubt but 

this would be true had the plaintiffs been present atthe 
taking of the deposition, with opportunity for cross-exam

ination. Not having been present at the time the deposi

tion was taken, plaintiffs had no chance to cross-examine, 
and the first opportunity they had to raise this question 
was by the motion to suppress or strike out that portion
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of the evidence objected to. We are not disposed to be 
overteclinical in the matter of the introduction of evi
dence, but it can hardly be said if this matter had been 
objected to, as a conclusion of the witne!ss, had he been 
testifying in open court upon the trial, that such objection 
woiild not have been sustained. The witness should have 
given the conversation between the parties, or the sub
stance of it, as near as his recollection would permit, and 
the effect of that conversation, or the ultimate fact estab
lished thereby, would have been a matter for the court or 
jury to determine. In this case, however, it appears that 
the trial was had to the court, a jury having been waived 
by both parties in open court. It follows that the ruling 
of the court, upon the motion to strike, was error without 
prejudice. Error can not be predicated upon the admis
sion of evidence where the trial is had to the court without 
the intervention of a jury. McKec v. Bainter, 52 Nebr., 
602; Schmelling v. State, 57 Nebr., 562, 564; KinI v. Mur
phy, 49 Nebr., 670; Vicrgutz v. Aultman, Miller d- Co., 46 
Nebr., 141. It is contended, however, that the court must 
have considered this evidence, because it is claimed that the 
findings can not be sustained without it. In other words, 
that there is no other evidence to sustain the following 
finding of the court, that an arrangement was made in 
September, 1893, by which Bowman agreed to accept $50 
per month as rent for the remainder or unexpired term of 
the lease. An examination of the record shows us that 
this claim, or contention, is without merit. The witness 
Varley had previously testified that he heard Bowman 
say that owing to dull trade he would reduce the rent of 
the building from $75 to $50 per month thereafter, and 
that the witness saw the defendant give Bowman a check 
for 450 at that time. This statement, together with the 
checks, which are in evidence, showing the payment of 
the rent from the date of a prior lease down to the time 
of the execution of the one in question, and from that time 
for each and every month until the last two months the 
defendant occupied the building, together with other cir-
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cumstances, were amply sufficient to sustain the finding 
6f the court above mentioned, without the objectionable 

portion of the deposition. In such a case it will be pre

sumed that the court considered none other than the 
proper evidence. McKee v. Bainter, supra; Smith v.  

Perry, 52 Nebr., 738; Thomas v. Nebraska Moline Plow 
Co., 56 Nebr., 383; Gage County v. King Bridge Co., 58 
Nebr., 827; Chicago, B. & Q. R. Co. v. First Nat. Bank of 

Omaha, 58 Nebr., 548; Knight v. Darby, 55 Nebr., 16, 19; 
Alling v. Nelson, 55 Nebr., 161, 162.  

2. It is strenuously contended that there was a fatal 

variance between the defendant's answer and the proof.  
The answer contained an allegation in substance as fol
lows: "And thereafter defendant paid to the said Bow
man the sum of $75 per month commencing on May 15, 
1892, under said second lease until on or about the 15th 

of September, 1893, when said second lease was termi

nated, surrendered and abandoned by the parties thereto, 
and a new arrangement made whereby this defendant 

thereafter was to and did pay to said Bowman the sum of 

$50 per month rent in advance in full for said premises 

until his death, which arrangement was continued by the 

personal representatives until on or about April 15, 1895, 
and said $50 per month rent was accepted by each of them 

in full for said rent." The evidence showed, and the court 

found, that on or about September 15, 1893, an arrange
ment was made between the defendant and Bowman, his 
landlord, whereby the rent was reduced to $50 per month 

for the unexpired term of the lease. Defendant paid and 

Bowman received that amount for each month thereafter 

during his lifetime, and after his death defendant paid 
that amount each month to his personal representatives, 
which was accepted in full payment up to April 15, 1895, 
when the rent was again reduced by them to $45 per 
month thereafter. It will be seen from this that there was 

no substantial variance between the allegations and the 

proof. The statement that the lease was terminated and 

surrendered was evidently the understanding which the
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pleader had of the legal effect of the new arrangement, 
and many of the authorities hold that such was the legal 
effect of that agreement. All of the other questions pre
sented herein were fully considered and determined in 
our former opinion.  

A careful examination of the record only confirms us 
in our conclusions expressed therein, and we recommend 
that the former judgment be adhered to.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court in this case is 
adhered to.  

AFFIRMED.  

WILLIAM W. CARTER ET AL., APPELLEES, V. E. 0. LEONARD, 

TRUSTEE, ET AL., IMPLEADED WITH ALVA L. TIMBLIN, 
APPELLANT.  

FILED JULY 22, 1902. No. 12,056.  

Commissioner's opinion, Department No. 2.  

1. Statute of Limitations: REFORMING A CONVEYANCE: DIscovERY 
OF MISTAKE. The statute of limitations, does not begin to 
run against an action to reform a conveyance by correcting 
an error or omission in the description therein, until the mistake 
is discovered or some occasion has arisen whereby it might 
have been discovered by reasonable diligence.  

2. - : : - - TuIrD PARTY. If third persons have 
acquired rights in the subject-matter of the suit without notice 
of the mistake, or of the rights of the party claiming under 
the instrument in which the mistake occurs, in good faith, 
that fact may bar the right to reformation, so far as such 
third persons would be affected thereby.  

3. Recital In Conveyance: NOTICE. A recital in a deed of convey
ance that it is subject to certain mortgages, described therein, 
is notice to all persons claiming through or under such deed 
of such facts as might be ascertained reasonably by investiga
tion of the record and following up the information imparted 
thereby.  

4. Mortgage: RECITAL IN DEED: NOTICE. Where a mortgage is of 
record, which might reasonably be taken to be one of those
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referred to in such recital, one claiming through the deed is 
bound to inquire, and can not avoid such duty because of an 
error in the description, which renders it somewhat doubtful 
what tract is intended. Grofut v. Wood, 3 Hun (N. Y.), 574, dis
tinguished.  

5. - : : - Such recital is not the less sonstructive 
notice because contained in and a part of an agreement to 
pay the mortgages referred to. Hare v. Murphy, 60 Nebr., 135, 
distinguished.  

6. Reformation: DELAY: CORRECTION: BAR: ERROR. Delay in seeking 
reformation by correction of such an error is no bar, unless 
some one has been prejudiced thereby.  

7. Foreclosure: PLAINTIFF: PRIMA-FACIE PROOF. A plaintiff, in pro
ceedings to foreclose a mortgage which has passed through 
several hands, must make prima-facie proof that no proceedings 
at law have been had by any of the successive holders of 
the lien who could have maintained them, if defendant's answer 
puts the statutory allegation in issue.  

APPEAL from the district court for Cass county. Heard 
below before JESSEN, J. Reversed.  

Byron Clark, C. S. Polk and C. A. Rawls, for appellant.  

A. M. Russell and Sanuel Chapman, contra.  

POUND, C.  

In 1891 one Josephine Clinton and her husband exe
cuted a mortgage to Benjamin A. Gibson upon a tract of 
18 acres in the northeast quarter of section 2, township 
10 north, range 11, in Cass county. The tract was de
scribed by metes and bounds. There was an error in the 
description in that the starting point was stated to be a 
point 40 rods south of the northwest corner of said sec
tion, which would place the tract in the northwest and not 
the northeast, quarter, wherein the description stated that 
it lay. This error was due to the omission of the word 
"quarter" before the word "section;" and it is apparent 
to any one who reads the description that if the starting 
point is stated to be 40 rods south of the northwest corner 
of said "quarter section," it correctly describes the tract 
in controversy, and that such tract is the only one which
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can be referred to, since the description as it stands is an 
impossible one, and identifies nothing. The same con
clusion is required by the extrinsic evidtce, which shows, 
as did the record, doubtless, that the mortgagors owned 
this particular tract and none other in the section named.  
The mortgage was duly recorded. Afterwards, in 1892, 
the mortgagors conveyed the property to Inez L. Hammer 
and others, and this deed was recorded on March 14, 1893.  
Among other things, it contained the following clause: 
"Subject, however, to two certain mortgages to B. A. Gib
son, dated May 1, 1891, one for $5,000 and one for $750, 
both of which the .grantees herein hereby assume and 
agree to pay." On January 9, 1894, the grantee Hammer 
executed a mortgage to B. A. Gibson for $750 in renewal 
of a prior mortgage for the same amount, and on October 
5, 1895, this mortgage for $750 was assigned by Gibson to 
the appellant Alva L. Timblin. Timblin testifies that at 
the date of the transfer he did not know of the $5,000 
mortgage from Clinton to Gibson, and that Gibson repre
sented to him that the mortgage assigned was a first lien.  
This action was brought by assignees of Gibson to fore
close the mortgage for $5,000, given in 1891, and to reform 
the description therein. The defendant Timblin filed a 
cross-petition for foreclosure of his mortgage. He also 
claimed, as against the plaintiffs, that the statute of limi
tations had barred all right of reformation; that he was 
a bona-fide holder without notice, for the reason that lie 
had no actual notice, and the recital in the deed from Clin
ton to Hammer was a personal contract between the 

grantor and grantees, not entitled to record, and hence of 
no force as constructive notice; that the plaintiffs were 
guilty of laches in not instituting proceedings for reforma
tion before he acquired his lien; and that on these grounds 
the lien of his mortgage should be preferred. Decree of 
foreclosure was rendered, from which Timblin appeals, 
raising the points already mentioned, and the further ob
jection that there was no sufficient proof of no proceedings 
at law to collect the debt secured by the mortgage.
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We think the contention as to the statute of limitations 
is unfounded, in view of Pinkham v. Pinkham, 60 Nebr., 
600. In that case the court said that the statute begins to 
run only from the discovery of the mistake or of such facts 
as would put a person of ordinary intelligence and pru
dence on inquiry, which, if pursued, would lead to such dis
covery. There, as in the case at bar, the mistake was one 
of the conveyancer, and in this case it consists in the 
omission of one word in a very complicated description, 
the effect of which can scarcely be discovered except by 
drawing a plat and tracing the boundaries called for in 
the description. The tract was stated to be in the north
east corner of the section and unless a party examined the 
description critically, for the purpose of some proceeding 
under the instrument, he would not be liable, in the ordi
nary course of things, to notice that anything was wrong.  
We do not think that the mere fact that the instrument 
was of record was sufficient to set the statute running 
until some occasion arose whereby the error might have 
been discqvered by reasonable diligence. Undoubtedly, 
as stated in Pinkhain v. Pinkhan, if rights of third parties 
had intervened, and such parties had no notice of the 
mortgage and took in good faith, they would be entitled to 

priority as against plaintiffs' claim for reformation, and 

as against the lien of the mortgagee. But such is not the.  

case here.  
We are satisfied that the recitals in the deed to Hammer 

were sufficient notice to all persons acquiring subsequent 

interests in the land under such conveyance. The case is 

not as if the mortgage referred to in the recital was en

tirely unrecorded. There was a mortgage of record cov

ering a tract of eighteen acres in the northeast quarter 

of said section, described in all essential respects the same 

as that described in Timblin's mortgage, except for the 

omission of one word, "quarter." The record showed that 

the mortgage had not been paid. Any critical examina

tion of the description would have shown at once that no 

other tract than the one in question could have been re
50
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ferred to, because if the northwest corner of the section, 
and not of the northeast quarter section, is taken as the 
starting point, the description becomes meaningless. Un
der these circumstances, any one who took a title derived 
through the deed to Hammer could see at once, by merely 
going over the numerical index, that there was a mortgage 
which probably answered the description in the recital 
referred to, and that it was unsatisfied. These considera
tions serve at once to distinguish the case at bar from that 
of Crofut v. Wood, 3 Hun [N. Y.], 571, 574, relied upon 
by appellant. In that case there was a recital of two mort
gages, and only one was of record. No name of a mort
gagee was given, and there was nothing to identify the in
struments referred to in any way, except that they were 
liens upon the land conveyed. The court said that the 
recital could not be notice that the mortgage continued to 
be a lien, and that a person searching the title might well 
suppose one of them had been satisfied.  

It is contended, also, that the recital in question is not 
to be held constructive notice, because it is coupled with 
and a part of a covenant to assume and pay the mortgages 
referred to. In support of this contention, we are cited to 
Hare v. Murphy, 60 Nebr., 135. In that case, how
ever, attempt was made to rely upon the promise to pay 
a mortgage, contained in the deed or conveyance as a 
promise, not as a statement affecting the title, whereas 
here reliance is placed upon the recital in the conveyance 
that the conveyance itself is subject to certain mortgages.  
We think the distinction is manifest. A covenant to as
sume and pay a mortgage is nothing that affects the title, 
and is not within the purview of the recording act. On 
the other hand, recitals in the conveyance that it is sub
ject to certain mortgages bear directly upon the title, and 
relate to matters which it is highly important that the 
record should disclose. Such recitals are notices of the 
facts disclosed and of all things which might reasonably 
be ascertained by following up the information they im
part. Hubbard v. Knight, 52 Nebr., 400. We concur en-
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tirely in the conclusion of the trial judge upon this point; 
and, as his finding that appellant took with notice of the 
prior mortgage must be approved, we need not consider 
the suggestion that appellees have been negligent in not 
discovering the error and seeking reformation at an ear
lier date. Delay in such case is no bar, unless someone is 
prejudiced thereby.  

In one respect, however, we are constrained to hold that 
the decree is not supported by sufficient evidence. The 
answer puts in issue the statutory allegation that no pro
ceedings have been had to collect the debt secured by the 
mortgage. The mortgage, and the paper secured thereby, 
had passed through several hands, and proof was made 
only with reference to the last holders. We do not say 
that any proof would be required as to those who held be
fore proceedings could have been brought. But at least 
a prima-facie case must be made as to every successive 
holder who could have maintained an action. The proof 
with reference to the assignor of the plaintiffs is insuffi
cient.  

We recommend, therefore, that the decree be reversed, 
with directions to retry the issue as to other proceedings 
for collection of the mortgage debt, if any, and, upon 
proper determination of that issue, to render a decree not 
inconsistent herewith. We recommend, also, that each 
party pay his own costs in this court.  

BARNES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause is remanded, with directions to retry the 
issue as to other proceedings for collection of the mort
gage debt, and, upon proper determination of that issue, 
to render a judgment not inconsistent with said opinion.  
It is further ordered that each party pay his own costs in 
this court.  

JUDGMENT ACCORDINGLY.
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HENRY C. ARMSTRONG, APPELLANT, v. EDWIN P. SWEENEY, 
SHERIFF, ET AL., APPELLEES.  

FILED JuLy 22, 1902. No. 11,940.  

Commissioner's opinion, Department No. 3.  

Injunction: MOTION TO DISSOLVE: AFFIDAVIT: COURT RECORDS: 

COUNTER-AFFIDAVITS. Where a motion to dissolve an injunction 

is based on aidavits and copies of court records, the plaintiff 
is entitled to file counter-aflidavits, and to a reasonable time 
to investigate the facts set out in the affidavits of his adversary, 
and to prepare and file such counter-affidavits.  

APPEAL from the district court for Box Butte county.  
Heard below before WESTOVER, J. Reversed.  

William Mitchell, for appellant.  

W. P. Hall, R. C. Noleman and Lambertson & Hall, 
contra.  

DUFFIE, C.  

This is an appeal from an order dissolving a temporary 
injunction and dismissing the plaintiff's petition. The 
facts out of which the case grew are as follows: Septem
ber 19, 1893, Armstrong, the appellant, made and deliv
ered to Swen Horine his three promissory notes, aggregat
ing $325. Morine transferred these notes to the appellee 
Hall, who, on the 6th of December, 1898, obtained judg
ment thereon against both Armstrong and Morine in the 
county court of Phelps county. In April, 1899, Arm
strong filed a voluntary petition in bankruptcy in the dis
trict court of the United States for the district of Ne
braska, and in due course was adjudged a bankrupt, and 
on the 3d of August, 1899, was, by the consideration of 
said court, duly and legally discharged and absolved from 
all liability to his creditors of date prior to April 10, 1899.  
In his schedule of debts filed in the bankruptcy proceed
ings Hall was not listed as a creditor, but the notes upon
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which Hall's judgment was entered were listed as a lia
bility, and as belonging to Swen Morine. Whether this 
was done intentionally or arose from an oversight does 
not appear, nor is it, we think, material in the determina
tion of the case. July 12, 1900, Hall filed a certified tran
script of his judgment in the office of the clerk of the dis
trict court for Box Butte county, and on said day caused an 
execution to be issued thereon and placed in the hands 
of Edward P. Sweeney, sheriff of said county, who levied 
upon certain personal property as the property of Arm
strong, the appraised value of which was $800. There
upon Armstrong brought this action against Hall and 
Sweeney, alleging in his petition his discharge in bank
ruptcy and that Hall had both notice and actual knowl
edge of the pendency of said bankruptcy proceedings in 
time to have had his said judgment properly scheduled 
among the liabilities of the bankrupt, and to have made 
due proof of his claim in said bankruptcy proceedings.  
A temporary injunction was granted upon this petition 
restraining the sheriff from selling the property levied on, 
and the defendant Hall from attempting to collect his 
judgment. The summons was returnable on or before the 
30th of July, and the answer day was August 20, 1900.  
The defendants made no appearance in the case until the 
24th day of September, 1900, when a motion to dissolve 
and vacate the injunction was filed. This motion was sup
ported by the affidavits of W. P. Hall and Swen Morine, 
and also by a certified copy of the petition in bankruptcy 
filed by Armstrong in the federal court, together with 
Schedule A, being a list of the creditors whose claims were 
unsecured, in which, as before stated, Hall does not ap
pear as a creditor, but the debt upon which his judgment 
was entered was scheduled as belonging to Swen Morine.  
At the time of filing this motion to vacate the injunction 
the defendants also obtained leave of court to file answer 
in the case, this being, as we understand from the record, 
the first day of the regular September term of court: On 
the same day the defendants called up their motion to
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vacate the injunction, and the plaintiff requested time in 
which to file counter-affidavits. The record relating to 
this proceeding is as follows: 

"Now on this 24th day of September, 1900, it being one 
of the days of the regular September, 1900, term of the 
district court in and for Box Butte county, Nebraska, this 
cause came on to be heard upon the application of defend
ants Edwin P. Sweeney, sheriff, and W. P. Hall, each to be 
allowed to file answer instanter, and the court being fully 
advised in the matter, and upon due consideration said 
application is granted and leave given to each of said de
fendants to file answer in said cause instanter. Now, 
again, on. said day this cause came on to be heard upon 
motion of defendant W. P. Hall, to dissolve the injunc
tion heretofore allowed in this case, said motion being 
supported by affiant's transcript of judgment filed in this 
court, and a certified copy of the petition and schedule of 
creditors filed by said plaintiff in the United States dis
trict court at Omaha, in his proceedings in bankruptcy.  
Said Henry C. Armstrong, plaintiff, objecting to motion 
being heard at this time and asks the court to allow him 
time to file counter-affidavits to affidavits filed by W. P.  
Hall, defendant, in support of said motion to dissolve said 
temporary injunction.. Whereupon the court being fully 
advised in the premises, refuses to allow said plaintiff time 
to file counter-affidavits to affidavits of said W. P. Hall in 
support of motion to dissolve said temporary injunction, 
to which ruling of the court the plaintiff, Henry C. Arm
strong, duly excepts, whereupon the court sustains the 
motion of W. P. Hall, defendant, and dissolves said tem
porary injunction, to which ruling of the court the plain
tiff, Henry C. Armstrong, duly excepts. This case came 
on to be further heard on same day on motion of defend
ants to dismiss said action, whereupon the court dismissed 
said case; to which ruling of the court the plaintiff, Henry 
0. Armstrong, duly excepts." 

The bankruptcy act provides that "a discharge in bank
ruptcy shall release a bankrupt from all of his provable
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debts, except such as have not been duly scheduled in time 
for proof and allowance, with the name of the creditor if 
known to the bankrupt, unless such creditor had notice or 
actual knowledge of the proceedings in bankruptcv."* It 
is distinctly averred in plaintiff's petition that Hall had 
actual knowledge of the bankruptcy proceedings in the 
Armstrong case in ample time to allow him to file and 
prove his claim. Hall, in his affidavit filed in sipport of 
his motion to vacate the injunction, denied such knowl
edge, and under section 264, Code of Civil Procedure, 
plaintiff had a right to oppose said affidavits by counter
affidavits or other evidence, and having this right, had, of 
course, the right to reasonable time to secure such affi
davits or evidence after the motion to dissolve was filed.  
We are impressed with the belief that the record in this 
case does not disclose the situation as it must have ap
peared to the trial judge; but we are bound by the record, 
and must dispose of the case from what is shown therein.  
On the 24th of September a motion is filed to vacate an 
injunction, supported by affidavits and certified court rec
ords. On the same day, apparently without any chance 
for investigation, and without any opportunity to secure 
counter-affidavits, the motion is brought on for hearing 
against the objection of the plaintiff, and the injunction 
vacated and the case dismissed. On its face the record 
discloses such an abuse of discretion in forcing the plain
tiff to a hearing without an opportunity to investigate the 
showing made by the defendants, and without time to se
cure evidence on his own behalf, as to require a reversal 
of the case. Because of the usually careful method of the 
learned judge who heard this case to see that parties liti
gant are awarded every right, we are inclined, as before 
remarked, to believe that there must have been some cir
cumstances connected with this case and the hearing 
which the record does not disclose; but if so, the fault lies 
with those who allowed the record to be presented in its 
present form, and we can not go outside of the showing 

* U. S. Compiled Statutes, Title 61, ch. 3, sec. 17.
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made, into the field of imagination, in support of reasons 
which might, under some possible circumstances, have jus
tified the court in disposing of the case in the arbitrary 
manner shown by the record. Under the facts disclosed 
the plaintiff was not given time within which to prepare 
for the hearing, and there is no showing whatever that the 
plaintiff was ever offered an opportunity to try his case 
upon the merits before the same was dismissed.  

We recommend that the judgment appealed from be re
versed, and the case remanded, with directions to proceed 
according to law.  

AMEs and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment appealed from is reversed, and the 
case remanded with directions to proceed according to 
law.  

REVERSED AND REMANDED.  

PETER GLOE, APPELLEE, V. CHICAGO, ROCK ISLAND & PA
CIFIC RAILWAY COMPANY, APPELLANT.  

FILED JULY 22, 1902. No. 12,084.  

Commissioner's opinion, Department No. 3.  

1. Agreement: ERECTION OF STRUCTURE: PAYMENT OF MONEY IN LIEU 

THEREOF: ELECTION. Where an agreement gives one of the 

parties thereto the option to erect and maintain a structure 

of a certain description, or to pay a specified amount of money 
in lieu thereof, and the party exercises his election by build

ing the structure, such election is final, and he can not relieve 

himself from maintaining the structure by tendering payment 
of the money.  

2. Action for Specific Performance. On action brought to compel 

specific performance of a contract to maintain a structure of 

a certain description under the circumstances mentioned in the 

first syllabus, the defendant, on the trial, tendered to tle 

plaintiff payment of the money, which the defendant might, 
in the first instance, have paid in lieu of the work to be 

done. Held, That this was an admission that the contract
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had been made as claimed by the plaintiff, and defendant 

could not thereafter complain that the-plaintiff's petition was 

defective or his evidence insufficient to establish the contract.  

3. Railroad: RIGHiT oF WAY: AGREEMENT: TRAcK CRossiNG. Where 

land for right of way is conveyed to a railroad company under 

an agreement that one or -more under-track crossings of 

certain specified dimensions are to be built and maintained 

for the convenience of the grantee in working the land across 

which the road is constructed, a court of equity will decree 

specific performance of the contract and not leave the grantee 

to his action for damages, when specific performance will alone 

answer the purpose of justice.  

APPEAL from the district court for Lancaster county.  

Heard below before HOLMES, J. Afirmed.  

W. F. Evans, Lorenzo W. Billingsley and Robert J.  

Greeite, for appellan6.  

Charles 0. Whedon, contra.  

DUFFII, C.  

The plaintiff is the owner of the north half of the north

east quarter of section 32, township 8 north of range 6, 
and the west half, and the west half of the southeast quar

ter and the southwest quarter of the northeast quarter of 

section 8, township 7, range 6, in Lancaster county. These 

two tracts are a mile or more apart, and at the time of the 

contract hereinafter set out the appellant contemplated 

building its line of railway across the land, and sought to 

secure a right of way through the same from the appellee.  

The effect of constructing a railway over the premises 

without affording plaintiff any means of passing beneath 

the roadbed would be to prevent the appellee from going 

from one portion of his farm to another without crossing 

the railroad track, and he desired the company to enter 

into an agreement that it would, in addition to the money 

to be paid for the right of way, construct and maintain 

two under-track crossings on the premises above described, 

so as to afford him facilities for passing beneath the rail

road track with ordinary farm wagons loaded with hay or
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grain. After some negotiations, the following contract 
was entered into between the parties: 

"Whereas Peter Gloe and wife have this day by deed 
conveyed to the Chicago, Rock Island & Pacific Railway 
Company, a strip of land for right of way purposes de
scribed in said deed for the consideration of $2,625, and 
whereas said railway company has also agreed as a part 
of the consideration for the sale of said strip of land, that 
it will, before its line of railroad over and across said line 
is completed and ready for use, construct and erect an 
under-track crossing on the N. of S. E. X of section 32, 
township 8, range 6 east, and also an under-track crossing 
on the S. W. j of section 8, township 7, range 6 east, said 
under-track crossings to be not less than 12 ft. wide at the 
bottom and the first of the above mentioned crossings to 
be not less than 14 ft. high in the clear and the second of 
the above-mentioned crossings to be not less than 12 ft.  
high in the clear, now if said company shall fail to con
struct and erect said under-track crossings as aforesaid, 
then it shall pay to the said Peter Gloe, his heirs or assigns 
the further sum of $1,000; and if said company shall fail 
to construct and erect either one of said crossings and 
shall construct and erect one, then it shall pay to said 
Peter Gloe, his heirs or assigns, the sum of $500. This 
agreement shall be taken and construed as a part of the 
purchase price of said land conveyed for right of way pur
poses. Dated this 23d day of September, A. D. 1892." 

The agreement was signed on behalf of the railway con
pany by C. H. Thompson, who conducted the entire nego
tiation made on the part of the company, and who alone 
represented the company in procuring the right of way 
deeds. On the same day on which the contract was made 
Gloe executed deeds for right of way through said premi
ises, and delivered them to the company, and thereafter 
the roadbed was constructed, the company putting in pile 
bridges, affording the appellee the under-track crossings 
provided for in the contract. These crossings were main
tained as originally constructed until about August, 1899,
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when, as alleged in appellee's petition, the company, with
out his consent and against his protest and objection, took 
out the under-track crossings on the north half of the 
northeast quarter of section 32 and constructed in place 
thereof a stone culvert having perpendicular walls five 
feet in height and about -ten feet apart at the bottom, 
and having an arch built from one of said walls to the.  
other; that as said culvert was constructed and has since 
been maintained, it is impossible to drive a team of horses 
through the same, and impossible to pass beneath the rail
road track at that point with an ordinary farm wagon 
loaded with hay or grain, and no other under-track cross
ings have been provided on the premises; and that by tak
ing out said under-track crossing as originally constructed, 
and putting in place thereof said culvert, appellee has been 
deprived of an under-track crossing on said premises, con
trary to the agreement.  

It will be observed that the land in section 32 is de
scribed as the north half of the southeast quarter, whereas 
the land actually owned by the plaintiff, and the land 
through which a right of way was granted to the defend
ant, is the north half of the northeast quarter, and it is 
alleged in the petition that "in reducing said agreement to 
writing, either by mistake or design on the part of the de
fendant, who wrote or caused to be written the agreement 
that was written it was provided that the said defendant 
should construct and erect an under-track crossing on the 
north half of the southeast quarter of section 32, township 
8, range 6, when in fact tis plaintiff did not agree to con

vey a right of way over or across the north half of the 
southeast quarter of said .ection 32, nor did the plaintiff 
own, nor was he in possession of the north half of the 
southeast quarter of said section 32, but the under-track 
crossing which defendant did agree to construct and main
tain as aforesaid was to be on the north half of the north
east quarter of section 32. And also by mistake or design 
on the part of the defendant, or its representative, who 
wrote or caused to be written said agreement, that portion
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of said contract whereby the defendant agreed not only 
to construct, but to maintain said under-track crossings 
so long as the premises over which defendant so acquired 
a right of way should be used for railroad purposes, was 
omitted therefrom." It is further alleged that plaintiff 
was born in Germany, was unable to read or write the 
English language, and could not and did not read the said 
agreement, nor was the same read over to him as it was in 
fact written, nor did he ascertain that said agreement did 
not contain the correct description of the land upon which 
said under-track crossings were to be erected and main
tained, or that the said agreement did not provide for the 
maintenance of said under-track crossings, until shortly 
prior to the commencement of this suit; and that, relying 
upon the agreement of the defendant, and believing that 
the written agreement correctly described the premises 
upon which the under-track crossings were to be erected 
and maintained, and that it correctly set forth the actual 
agreement entered into between the parties, he executed 
and delivered to the defendant a deed conveying a right of 
way through the premises. The prayer was: First, that 
the defendant might .be decreed to remove the stone cul
vert and to place in lieu thereof an under-track crossing, 
not less than 12 feet wide at the bottom nor less than 14 
feet high in the clear, and to maintain the same while the 
said right of way over the premises of the plaintiff should 
be used for railway purposes; or, second, if the defendant 
should not be required to remove said stone culvert that 
then it be decreed to erect, construct and maintain so long 
as the right of way should be used for railway purposes, 
an under-track crossing on the north half of the northeast 
quarter of section 32, equally convenient for the plaintiff, 
and not less than 12 feet wide at the bottom nor less 
than 14 feet high in the clear; and, third, that if the 
court should find it necessary so to do, that said agreement 
which was written be so amended as to express the real 
agreement between the parties; and, fourth, that the plain
tiff have such other, further or different relief as to the
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court should seem equitable in the premises. The answer 

of the defendant admits its corporate capacity; admits the 

plaintiff's ownership of the real estate described in the 

petition; admits that on September 23, 1892, defendant 

purchased of plaintiff for the sum of $2,625 a right of way 

through the premises, which was conveyed by warranty 

deed. It denies that the defendant, or any one authorized 

to act for it, executed or delivered the agreement set forth 

in plaintiff's petition; denies that the defendant or anyone 

authorized to act for it, entered into the contract alleged 

in the petition to have been made between the plaintiff 

and defendant; denies that it, or anyone authorized to act 

for it, agreed to maintain underground crossings on the 

land described in the petition; denies generally the allega

tions of the petition except as admitted in the answer; and, 
lastly, alleges that the cause of action stated in the peti

tion did not accrue within five years next after the com

mencement of the action. A reply was filed denying all 

new matter set forth in the answer. After issue was 

joined, the plaintiff filed a supplemental petition, in which 

it is alleged that since the filing of his original petition, 
and on or about the 1st of June, 1900, the defendant com

menced to remove the under-track crossing mentioned in 

the petition and located on the southwest quarter of sec

tion 8, township 7, range 6, which under-track crossing is 

of the dimensions stated in the contract set out in the 

original petition; that without the consent of the plaintiff, 
and against his protest and objection, defendant proposed 

to take out said under-track crossing, and in lieu thereof 

to put in another under-track crossing, which will not be 

of the dimensions mentioned in the contract, but, on the 

contrary, will be about twelve feet wide, with walls about 

six feet high, and then arched over, but the same will not 

be of the height of twelve feet in the clear, as provided in 

the contract, and that it would be impossible to drive a 

team of horses attached to an ordinary farm wagon loaded 

with hay or grain through the same as it was now pro

posed to erect and continue it. The supplemental petition

JANUARY TERM, 1902. 685VOL. 65]



Gloe v. Chicago, R. I. & P. R Co.  

asked that the defendant be perpetually restrained and em 
joined from removing said under-track crossing as orig
inally constructed, unless the defendant will build in lieu 
thereof another crossing of the dimensions mentioned in 
the original contract. The answer was a general denial.  
The court in its decree finds that an agreement was made 
between the plaintiff and the railway company, acting 
through its duly authorized agent, as set forth in the plain
tiff's petition, and the seventh finding is as follows: "The 
court finds that in the drawing of said written contract as 
described herein there was error in the description of the 
land where said under-track crossings were to be con
structed, but said error is admitted by said defendant com
pany in the record herein, and were to be so constructed 
at the places in plaintiff's petition alleged." The court 
further found that the necessities of public travel and due 
regard for public safety rendered it necessary that the 
crossings as originally constructed by the defendant com
pany should be removed, and that they be supplanted by 
the construction of crossings more durable and permanent 
than wooden bridges, but there was no reason appearing 
from the evidence why said new structures should not be 
made of the dimension provided by the terms of the con
tract. The decree further provided that the defendant 
should construct and maintain an under-track crossing 
not less than 12 feet wide at the bottom and not less 
than 14 feet high in the clear beneath its track on the 
north half of the northeast quarter of section 32, and an
other under-track crossing not less than 12 feet wide at the 
bottom nor less than 12 feet high in the clear beneath 
its track on the southwest quarter of section S. From this 
decree the defendant has appealed, and asked to have the 
judgment reversed.  

The appellant insists upon the well-established rule that 
in the absence of fraud or mistake, parol evidence is not 
admissible to vary or change the terms of a written con
tract, and that in pleading fraud it is necessary to set 
out the facts relied upon for relief; and it is urged that the
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plaintiff's petition does not state facts showing fraud in 
procuring the contract set forth in plaintiff's petition, nor 
any mutual mistake of the parties in reducing the terms 
of said contract to writing. We do not think that under 
the circumstances disclosed by the record it is necessary 
to examine these questions. Upon the trial one of the at
torneys for defendant made the following offer: "We ten
der to the plaintiff $1,000 which is the amount covered by 
the contract, and I will ask the court to count it to see if 
the proper amount is there." This offer being declined, 
the following offer was made: "I now tender you $1,
050.10, the $1,000 being the amount specified in the con
tract and the $50.10 being the costs in full payment and 
discharge of the contract in this case." We think that this 
is a full admission on behalf of the defendant company 
that the contract was in all its terms and conditions as 
claimed by the plaintiff, and that it can not now be heard 
to urge either any insufficiency in the pleadings or want of 
proof on the part of the plaintiff in support of his claim.  
The contract, as thus confessed, provided that in case the 
company failed to construct and erect two under-track 
crossings, it should pay to the plaintiff the sum of $1,000; 
and if it failed to construct either one of the said crossings, 
but constructed the other, it should then pay to the plain
tiff the sum of $500. Under this contract the company had 
its election to pay the money or to construct and maintain 
the crossings. Having elected to construct the crossings, 
it can not now recede from that election and require the 
plaintiff to accept money in lieu thereof.  

It is vigorously contended that the contract in question 
is of such a nature that a court of equity will not enforce 
its performance. It is said that the undisputed evidence 
establishes that the necessities of public travel, and a due 
regard for public safety, render it imperative that the 
bridges originally constructed, and which the appellee has 
used as under-crossings, shall be removed, and supplanted 
by constructions of the character of those proposed by the 
company; and it is said that, as a matter of law, contracts
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to maintain constructions are not enforceable beyond the 
period of the utility of the construction, and that the 
plaintiff's only remedy is at law for damages. Texas & 
P. R. Co. v. City of Marshall, 136 U. S., 393, and Jones 
v. Netwport News & M. V. Co., 65 Ied. Rep., 736, are re
ferred to as authorities supporting this contention. In 
the case first above cited the county of Harrison, of which 
the city of Marshall was the county seat, donated to the 
Texas & Pacific Railway Company $300,000 in bonds, and 
the city of Marshall donated sixty-six acres of land, under 
an agreement that the company would permanently estab
lish its eastern terminus and Texas office, and establish 
and construct its main machine shops and car works at 
the city of Marshall. The machine shops and car works 
were constructed and maintained at said city for a period 
of about eight years, when the company moved various 
parts of its machine shops and its Texas office to other 
cities, and had made other changes by which the city of 
Marshall ceased to be the terminus of the road. On a bill 
brought to enforce the specific performance of the contract, 
it was held that the contract was satisfied and performed 
when the company "establishes and keeps a depot, and sets 
in operation car works and machine shops, and keeps them 
going for eight years, and until the interests of the railroad 
company and the public demand the removal of some or 
all of these subjects of the contract to some other place." 
The court held that the word "permanent" as used in the 
contract in that case did not mean forever, and that the 
fair meaning of the words "permanent establishment," as 
there used, was the erection of the necessary buildings with 
no intention at the time of removing or abandoning them.  
But other elements entered into the consideration of that 
case, such as the interest of the public at large, and the fact 
that a contract to maintain and operate machine and car 
shops, if the court should attempt to specifically enforce 
the same, would require the supervision of the court for all 
time to come. In the body of the opinion it is said: "If 
the court had rendered a decree restoring all the offices
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and machinery and appurtenances of the road which had 
been removed from Marshall to other places, it must neces
sarily superintend the execution of this decree. It must 
be making constant inquiry as to whether every one of the 
subjects of the contract which have been removed has been 
restored. It must consider whether this has been done 
perfectly and in good faith, or only in an evasive manner.  
It must be liable to perpetual calls in the future for like 
enforcement of the contract, and it assumes, in this way, 
an endless duty, inappropriate to the functions of the 
court, which is as ill-calculated to do this as it is to super
vise and enforce a contract for building a house or build
ing a railroad, both of which have in this country been de
clared to be outside of its proper functions, and not within 
its powers of specific performance." We do not think that 
that case can be considered an authority against the right 
of the court in this action to enforce specific performance 
of the contract under consideration. The operation of ma
chine and car shops is a continuing business. If the court 
should undertake to see that the Texas & Pacific Railway 
Company performed its contract, it would have to super
vise the running of the business of those shops from day to 
day and from year to year, and to determine whether the 
shops were maintained in a proper manner, with proper 
machinery, with an adequate force, and in fact to perform 
the functions of a manager of the business so far as to see 
that the company was honestly and fairly maintaining the 
shops as the business of the road required, and whether, 
by evasion and dishonest means, it was giving to some 
other point or points upon the road work which should 
fairly and honestly be performed at the city of Marshall.  
In the present instance we assume that the defendant in 

good faith desires to erect crossings over the ravines for
merly spanned by its pile bridges, which shall be perma
nent in character and safe for public travel. The work 
when once completed will stand for years, if not for all 
time. The building of these culverts is not a continuing 
work, needing the daily supervision of a court for an in
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definite time to see that it is honestly done. The trial 

court has found, and there is no evidence in the record to 
dispute the finding, that permanent structures affording 
the plaintiff such accommodations as the contract contem
plates, may be readily constructed. That they may be 

more expensive than the culverts proposed to be built by 
the defendant company is probably true, but that is no 
reason why the contract as made between the parties 
should not be honestly performed.  

In Storer v. Great W. R. Co., 2 Younge & Collyer, 
Ch. [Eng.], 48, the plaintiff had sold to the railway com
pany the right of way through his pleasure grounds, and 
the company had agreed, in order that he might have the 
full use of his adjoining land, that it would make an arch
way under its road-bed large enough for a wagon loaded 
with hay to pass with facility. The court decreed that the 
archway should be made. The vice-chancellor said that 
it was competent for'that court to enforce the specific per
formance of a contract by the defendant to do defined work 
upon its owi property, in the performance of which the 
plaintiff has a material interest, and one which can not 
be compensated in damage.  

Price v. Mayor, 4 Hare [Eng.], 506, is a case where 
the contract for certain improvements was specifically 
enforced. It was there said: "The contract -was, that 
the corporation, having purchased the plaintiff's land, 
should, at their own expense, make a street, and also a 
market. Under this contract, the corporation have taken 
possession of the land, and converted it, and, having had 
the benefit of the contract in specie, as far as they are con
cerned, I need not say that the court will go to any length 
which it can to compel them to perform the contract in 
specie." 

And in Stuyvesant v. Mayor, 11 Pai. Ch. [N. Y.], 
414, 427, Chancellor Walworth,in the course of his opinion, 
says: "The true rule on the subject of decreeing the spe
cific performance of a covenant in such cases, is, that 
where, from the nature of the relief sought, performance
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in specie will alone answer the purpose of justice, this 
court will compel a specific performance, instead of leav
ing the complainant to a remedy at law, which is wholly 
inadequate. The court has jurisdiction, therefore, to com
pel the specific performance, by the defendant, of a cove
nant to do certain specific work, or to make certain im
provements or erections upon his own land, for the benefit 
of the complainant, as the owner of the adjoining prop
erty, who has an interest in having such work done or such 
improvements or erections made." 

The defendant procured from the plaintiff a convey
ance of the right of way, covenanting as part consideration 
therefor to make these two under-track crossings to ac
commodate the plaintiff in the use o'f his land. It has used 
the right of way and constructed its roadbed across the 
premises. The evidence is conclusive that the road-bed is 
so constructed that the plaintiff has to drive along the 
track a mile or more before he can cross it, and then re
turn upon the other side to reach his own premises. With
out these under-track crossings, his land is greatly depre
ciated in value, and he is put to serious inconvenience in 
working the same. He is irreparably injured in the en
joyment of his property unless the defendant performs its 
agreement, and affords him these under-track crossings 
for which he contracted in consideration of conveying 
away his land. Having taken his land and appropriated it 
to a quasi-public use, the court will compel a performance 
of the agreement that induced the conveyance.  

We recommend that the decree of the district court be 
affirmed.  

AMEs and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of, the district court is 

AFFIRMED.
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WALTER F. DALE ET AL. V. COUNCIL EUFFS SAVINGS 

BANK.* 

PILED JULY 22, 1902. No. 11,879.  

Commissioner's opinion, Department No. 3.  

Agister: EXCLUSIVE REMEDY: STATUTE: DEPARTURE: CONSENT: 

QUESTION wf FACT: JURtY. Although, in ordinary cases, an 

agister's remedy is exclusively that which is provided by 

statute, there is no reason why this method may not be 

departed from, with the preference and consent of the parties 

interested; and in the case at bar it is held that the question 

whether such consent was given was one of fact, which should 

have been left to the determination of the jury.  

ERROR from the district court for Douglas county.  

Trried below before SLABAUGH, J. Reversed.  

Timothy J. Mahoncy, J. H. Larson and James A. C. Ken

nedy, for plaintiffs in error.  

Kennedy & Learned, contra.  

AMES, C.  

This cause was argued and submitted at the same time as 

those of Becker v. Brown and Becker v. Dale, ante, page 

264, decisions in which are announced herewith. For a state

ment of facts in addition to such as is contained herein, 
reference is made to the opinion in those cases. As was 

there decided, Brown and Dale were in possession of the 

cattle which are the subject of this controversy, in virtue of 

valid agisters' liens thereon in their favor, respectively.  

The second mortgage executed by Woollen to Becker and 

Degan will, for the purposes of this opinion, be treated as 

valid as between the parties thereto, but it was subject to 
the liens of the agisters. The mortgage soon after its exe

cution had been assigned to the defendant in error the 

Council Bluffs Savings Bank, and the note which it was 

,Rehearing allowed. Judgment of reversal adhered to. See opinion, 
page 694, post.
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given to secure had been indorsed and delivered to it; but 
the cattle being in the possession of the agisters, the bank 
had constructive notice of their liens. When Perry, the 
agent of the mortgagees, demanded the cattle from Brown 
and Dale, and afterwards took them and drove them to 
Atlanta, he'did so for the avowed purpose of shipping 
them to South Omaha, and selling them, and applying the 
funds to or towards the payment of the mortgage debt.  
After Perry had demanded the cattle for this purpose, and 
had asserted that Woollen had abandoned all claim to 
them, Brown and Dale went and saw the latter, who said 
to them: "You see that you get your feed lien satisfied out 
of the cattle. So far as I am concerned, I can do nothing 
for you, but you get your feed lien out of the cattle, and it 
will be perfectly satisfactory to me." He said he did not 
expect to be able to take any part. He was very much 
broken in health.. His health was completely shattered, and 
he was under the doctor's care and considered himself in 
a very critical condition at the time. He expected Becker 
and Degan would take the cattle and pay the feed bill. He 
said he had written these men (meaning Becker and 
Degan) to come and get the cattle and fix it up and take 
them, that he was not able to do anything. After Brown 
and Dale had recovered possession of the cattle by replevin 
from Becker and Degan, they shipped them to South 
Omaha upon the same cars that Perry had procured to be 
furnished by the railroad company for that purpose.  
Perry does not seem to have participated in this shipment, 
but there seems to have been at least tacit consent between 
him and the agisters that the animals should be sold in that 
market; the contention between them being as to which 
lien should be first satisfied out of the proceeds'of the sale.  
When the cattle arrived at South Omaha they were taken 
in replevin by the savings bank, and upon a trial the court 
instructed the jury to return a verdict for the plaintiff.  
All these facts were before the court; the records in both 
the former replevin suits having been offered and admitted 
as evidence. We think that this instruction was erroneous.
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Conceding that in ordinary cases, the agister's remedy is 
exclusively that which is provided by the statute, and that 
his lien will be forfeited by an attempt, without the con
sent of his bailor, to remove the cattle from the county or 
to dispose of them in any other manner than by advertise
ment and sale, as the statute directs, still we can see no 
reason why this method may not be departed from with 
the preference and consent of the parties interested, and 
we think that the consent of Woollen, the bailor, if given 
in good faith and without the intent or probable effect to 
defraud or injure the subsequent lien-holder, would have 
been sufficient. If the mortgagee or its agent consented 
thereto, it should, of course, not be heard to complain be
cause that course was adopted. Whether such consent was 
or was not given expressly or by implication, is an infer
ence of fact to be drawn from all the circumstances, and 
in our opinion was one which was within the province of 
the jury, and not of the court, to make. For these reasons 
it is recommended that the judgment of the district court 
be reversed and a new trial granted.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For reasons stated in the foregoing opin
ion, it is ordered that the judgment of the district court be 
reversed and a new trial granted.  

REVERSED.  

The following opinion on rehearing was filed on April 
30, 1903: 

Commissioner's opinion, Department No. 3.  

1. Agister: LIEN: FORECLOSURE: THIRD PERSON: JUNIoR LIEN-HOLDER.  
An agister may, under circumstances having no tendency to 
injure any third person, adopt, with the consent or acquies
cence of his bailor, other means than a statutory foreclosure 
for the satisfaction of his lien. In such a case a junior lien
holder has no ground for complaint if the means adopted do 
not injure or imperil his interests.  

2. Bailor: CONSENT: ACQUIESCENCE: QUESTION OF FACT. Under the 
circumstances of this case, the question whether the bailor 
has so consented or acquiesced is one of fact for the jury.
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AMES, C.  

This case is submitted on reargument after a rehearing 
granted from a former decision found on page 692, autc.  
It is not deemed necessary to restate the facts recited in 
that opinion, and in the opinion to which it refers. - The 
rehearing was granted because the defendant in error con
tended that we had misapprehended the date of a conversa
tion between Woollen, the owner and mortgagor of the 
cattle, and Brown and Dale, the agisters, and that said 
date is of controlling force in the decision of the contro
versy. The mention of this date in the opinion is, however, 
rather indefinite, than incorrect. The mortgage under the 
authority of which Perry claimed the right to take posses
sion of the cattle, or at least the only valid mortgage in 
evidence, and of which the agisters are to be presumed to 
have had notice, provided that in case of default of the 
mortgagor the animals should be sold for the satisfaction 
of the mortgage debt at the Union Stock Yards at South 
Omaha, in Douglas county, after twenty days' advertise
ment of the sale in a newspaper published in that county.  
It was after Perry had told the agisters that Woollen had 
notified the mortgagees to take the cattle under the instru
ment, and had signified to them his intention so to do, that 
the conversation in question took place. These representa
tions were an assertion of the right of possession, and sub
stantially a demand for it, and seemed to have prompted 
Brown and Dale to visit Woollen, to whom they, at least 
in part, repeated them, and from whom they received a con
firmation of them. The opinion is therefore literally cor
rect in saying that "After Perry had demanded the cattle 
for this purpose [namely, taking them to South Omaha for 
sale], and had asserted that Woollen had abandoned all 
claim to them, Brown and Dale went and saw the latter, 
who said to them: 'You see that you get your feed lien 
satisfied out of the cattle. So far as I am concerned, I can 
do nothing for you, but you get your feed lien out of the 
cattle, and it will be perfectly satisfactory to me,' " etc.
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It was after both these conversations that Perry did seize 
the cattle and drive them to Atlanta for the purpose of 
shipping them to South Omaha. This purpose Woollen 
had not only stipulated for in his mortgage, but had then 
recently directed, by letter, his mortgagees to carry into 
execution. Of this purpose, and of Woollen's coneurrenec 
therein, all the parties connected with the transaction had 
full knowledge.  

Shortly after Brown and Dale had taken the cattle in 
replevin, they did ship them to South Omaha, at which 
place, it is entirely clear from the record, all parties were 
willing and desirous that they should be sold. The only 
matter in controversy was whether the agisters' lien or the 
mortgage debt should be preferred in payment from the 
proceeds. It is not testified that Woollen expressly con
sented that the shipment or sale should be made by the 
plaintiffs in error, but the matter was of such notoriety 
and affected his interests so closely that he must be pre
sumed to have known of the shipment, and from the fact 
that he has never, so far as appears, made any objection 
thereto, it would be competent for a jury to infer that he 
impliedly consented to or acquiesced in it. If he did either, 
we do not conceive that the holder of the mortgage has any 
just ground of complaint. It is a mere volunteer. The 
agisters, having both the superior lien and the possession, 
were not in privity with it, by contract or otherwise, and 
owed it no duty, except to refrain from any act tending to 
injure or defraud it, and to care for the animals without 
negligence. The statute provides agisters with a remedy 
for the enforcement of their lien, but it would be an 
anomaly to hold that a different means for its satisfaction 
may not be adopted, with the consent or acquiescence of 
their bailor under circumstances having no tendency to 
injure any third person.  

There is not in this record the slightest evidence of any 
intent on the part of Brown and Dale, or of either of them, 
to repudiate the title of their bailor, Woollen, or to injure 
or diminish his interest in the cattle in any respect or de-

696 NEBRASKA REPORTS. [VOL. 65



VOL. 65] JANUARY TERM, 1902. 697 

Town of Clearwater v. Town of Garfield.  

gree, or to defeat the lien of the mortgage, unless it is to 

be inferred solely from the fact that they shipped them for 

sale to the market where he and the mortgagee had stipu

lated that they should be sold for the satisfaction of the 

mortgage. Under all the circumstances of this case it is 

not unreasonable to suppose that he impliedly consented 

to or acquiesced in such shipment; and as this is a question 

of fact, we are still of the opinion that it should have been 

left to the jury to say whether he did so. Whether Perry 

was agent for the mortgagees, or of their assignee, the de

fendant in error, is also a question of fact to be decided by 

a consideration of all the circumstances, and is also, if ma

terial, to be answered by the jury.  

It is therefore recommended that the former decision of 

this court be adhered to, and that the judgment of the dis

trict court be reversed and a new trial granted.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the former decision of this court 

be adhered to, and that the judgment of the district court 

be reversed and a new trial granted.  

REVERSED AND REMANDED.  

NoTE.-Agister.-See 62 Nebr., 269, note.  

TOWN OF CLEARWATER V. TOWN OF GARFIELD.  

FILED JULY 22, 1902. No. 11,933.  

Commissioner's opinion, Department No. 3.  

1. Petition: CORPORATION: STATUTORY OBLIGATION: STATUTORY PRO

viso. A petition in an action to enforce against a public 

corporation a purely statutory obligation, is demurrable, unless 

it states all the facts necessary to make the alleged liability 

complete. And in such cases, the party must bring himself 

within the terms of a statutory proviso.
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2. County: POORHOUSE: PAUPER. In counties maintaining a poor
house, townships are not chargeable with the support of the 
poor.  

ERRoR from the district court for Antelope county.  
Tried below before CONES, J. Affirmed.  

George F. Boyd, for plaintiff in error.  

Michael F. Harrington, contra.  

AMES, C.  

The county of Antelope is, or was at the time this actio.  
was begun, governed by the provisions of law relative to 
township organization. The plaintiff township sued, the 
defendant township to -recover a sum expended by the 
plaintiff for the maintenance of a pauper, who was alleged 
to have been a resident of and legal charge upon the latter 
township. The petition omitted to allege that the county 
board had not established a poorhouse, pursuant to the 
statutes of the state, in which case it is enacted by section 
22, article 4, chapter 18, of the Compiled Statutes, town
ships are not chargeable with the support of the poor.  
This regulation appears in the statute in the form of a pro
viso, but it has been repeatedly held by this court that a 
township is not liable for the support of the poor unless 
the obligation is imposed by statute; and we think that in 
such cases the petition ought to bring parties within the 
terms of the proviso; that is, that when it is sought to en
force against a public corporation a purely statutory obli
gation, all the facts requisite to make the liability complete 
ought to be pleaded. Waltham v. Town of Mullally, 27 
Nebr., 483; Gilligan v. Town of Grattan, 63 Nebr., 242. A 
demurrer to the petition was sustained, and a judgment 
rendered accordingly.  

It is recommended that the judgment of the district 
court be affirmed.  

DUFFIE and ALBERT, CC., concur.
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By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the judgment of the district 

court be 
AFFIRMED.  

SHERMAN COUNTY IRRIGATION, WATER POWER & IMPROVE

MENT COMPANY, APPELLANT, V. EDNA J. DRAKE ET AL., 

APPELLEES.  

FILED JULY 22, 1902. No. 12,053.  

Commissioner's opinion, Department No. '1.  

Public Service Corporation: PROPERTY: LEGAL PROCESS: NON-USER.  

In the absence of statutory enactment, the property of a 

quasi-public or public service corporation, necessary for carry.  

ing out the objects of its creation, like the rights of way 

of railroad, turnpike and canal companies, and fixtures thereto, 

can not be seized and sold upon legal process in ordinary 

actions, although the company is insolvent, and has been guilty 

of non-user and abandonment.  

APPEAL from the district court for Sherman county.  

Heard below before SULLIVAN, J. Reversed.  

Richard J. Nightingale, for appellant.  

H. M. Mathew, contra.  

AMES, C.  

It appears from the record that the plaintiff is a quasi

public corporation duly organized to construct a work of 

internal improvement, namely, a canal for irrigating and 

power purposes, beginning at a point near Arcadia, in 

Valley county, and ending at a point near Rockville, in 

Sherman county, in this state, the whole distance being be

tween twenty and twenty-five miles, and that in the years 

1894 and 1895 it procured its right of way for the purposes 

of its charter over the greater portion of this distance, and 

constructed its work from Arcadia to a length of about 

sixteen miles, being aided in so doing both by private con-
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tributions and public subsidies. Beyond the farthest 
point of completion, but upon the plaintiff's right of way, 
the work of excavation was partly done, and a flume con
structed for the purpose of carrying the water over a de
pression in the surface of the land. This is the whole ex
tent of construction. The completed portion of the ditch 
was used, more or less, for irrigating purposes during the 
years 1896 to 1897, both inclusive, but in the fall of 1896 
the works suffered a severe injury from a heavy fall of 
rain, and owing to this fact and other embarrassments, the 
company became so crippled financially as to be unable 
either to extend the construction of the ditch, or to repair 
the damages inflicted upon the completed portion of the 
same, and since the year 1897 it has become largely filled 
with sand, and overgrown with weeds and otherwise de
teriorated, so that it has not been used for or adapted to 
the purposes of the company. The company, however, 
through its officers, disclaims any intention of abandon
ment, and professes to be in the possession of resources 
which will enable it to complete the construction of its 
works, effect the necessary repairs, and resume the use of 
its franchises and property. In November, 1896, the de
fendant Drake recovered a judgment at law against the 

company, and levied an execution thereon upon the flume 
and the part of the right of way upon which it is situated.  
This is an action to perpetually restrain the enforcement 
of the execution levy. The court upon a trial found that 
the company was insolvent, and that it had abandoned the 
intention of completing its canal over that part of its right 
of way which had been levied upon, and rendered a judg
ment of dismissal and for costs. From this judgment the 
plaintiff appealed. In our opinion the case is ruled by 
the decision of this court in Overton Bridge Co. v. Means, 
33 Nebr., 857, in which it was held, in accordance with the 
general voice of judicial authorities, that in the absence 
of statutory enactment, the property of quasi-public cor
porations, like the plaintiff, can not be seized and sold 
upon process in actions at law. If the first of the facts



Larabee v. Given.  

found by the court constitutes an exception, it would, in 

effect, abolish the rule, because the issuance of the execu
tion and its return nulla bona, as was done in this instance, 
would establish the fact of insolvency, and justify the levy.  

Abandonment or non-user of corporate property and fran

chises is, under some circumstances, a ground of forfeiture, 
which may be enforced at the suit of the state, but it is not, 

of itself, a forfeiture or surrender, nor does it deprive the 

public of its interests, which, in a proper case, the state 

may preserve by resuming the franchise, and bestowing it 

upon some one capable and disposed to effectuate the ob

ject for which it was created. Whether property not 

adapted to or necessary for the accomplishment of the pur

poses for which the corporation was created is liable to 

seizure and sale upon legal process, is a question which 

does not arise, and need not be decided in this case.  

It is recommended that the judgment of the district 

court be reversed, and an injunction granted as prayed.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For reasons stated in the foregoing opin

ion, it is ordered that the judgment of the district court be 

reversed and an injunction granted as prayed.  

REVERSED.  

WILLETT LARABEE ET AL. V. JOHN GIVEN ET AL.  

FILED JULY 22, 1902. No. 12,143.  

Commissioner's opinion, Department No. 3.  

Injunction: PROMIssoRY NOTE: DEFENSES: COUNTER-CLAIX: REcoUP

MENT: TRIAL BY JURY. In an action to restrain the sale of 

a negotiable promissory note, so as to cut off defenses thereto 

by way of counter-claim or recoupment, the amount of recoup
ment or counter-claim may, at the option of the plaintiff, be 

ascertained; but in such case the defendant will, if he demands 

it, be entitled to a trial of the issue of damages by jury.  

ERROR from the district court for Brown county. Tried 

below before WESTOVER, J. A/firmed.

JANUARY TERM, 1902. 701VOL. 65]
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Moses P. Kinkaid and J. J. King, for plaintiffs in error.  

L. K. Alder, contra.  

AMES, C.  

The plaintiff in error Willett Larabee, through his 
agent, the plaintiff in error Lafayette Larabee, sold and 
conveyed to the defendants in error 480 acres of land, 320 
acres thereof lying in one body, and the remaining 160 
acres in another body, the two being separated by a con
siderable distance. In consideration therefor, the defend
ants in error paid their grantor $1,100 in money, and exe
cuted to him their negotiable promissory note for the same 
sum, secured by a mortgage on the land. The vendees were 
not at the time of the purchase familiar with the situation 
of the two tracts of land, and discovered, after the trans
action was completed, that.their vendor, through his agent, who assumed to point out the two tracts to them during 
the negotiation, had, either by mistake or fraud, shown 
them as being the 160-acre tract, a quarter section of much 
better quality, and largely more valuable than that which 
had been in fact conveyed. There was a similar misrepre
sentation as to some wire fence which was supposed to be
long to the premises conveyed, but which did not so belong.  
The vendees were at that time ignorant of the exact situa
tion of the premises and relied, in making the purchase, 
upon the representations thus made, and were known to 
have done so by the plaintiff in error. Immediately upon 
discovering the fact as to the situation of the 1.60 acres 
the vendees made complaint thereof to their vendor, and 
offered to rescind the sale, which the latter refused to do; 
saying, also, that if the former ever got any recompense 
for the mistake, they would have to sue for it. The de
fendants in error then begun this action by a petition set
ting forth the above-recited facts, in substance, and seeking 
to recover damages for the false representation, and to re
strain the negotiation of the note until such damages 
should be ascertained and accredited thereon, or, if such



Larabee V. Given.  

damages should be adjudged to equal the amount of the 
note, that the latter should be delivered up and canceled.  
A temporary injunction to this effect was obtained at the 
beginning of the action. The answer admitted the facts 
alleged in the petition, except the misrepresentations, 
which were denied. The action was by common consent, 
but without a formal waiver of a jury, tried before the 
court alone. Any error in this respect was expressly 
waived in oral argument in this court. The court found 
generally in favor of the plaintiffs and assessed their dam
ages, by reason of the premises, at $230.12, and rendered 
judgment therefor, and made the injunction perpetual 
until that amount, together with seven per cent. interest 
thereon from the date of the judgment, should be indorsed 
as a credit upon the note. The evidence upon the disputed 
questions of fact, is sufficient to sustain the finding of the 
court.  

The principal contention on behalf of the plaintiffs in 
error is that the petition improperly joins causes of action 
for legal and equitable relief. We can not uphold this con
tention. It was definitely settled by this court in Erickson 
v. First Yat. Bank of Oakland, 44 Nebr., 622, and the 
cases there cited, that an injunction will be granted to 
restrain the sale of a negotiable note, so as to cut off 
defenses of counter-claim and recoupment thereto. It is 
perhaps true that under the former practice, and in juris
dictions in which legal and equitable remedies are admin
istered by separate tribunals, the extent of relief obtain
able in equity would be to restrain the sale of the note until 
the damages could be ascertained at law; but we are of 
opinion that under our practice both issues may, if the 
complainant desires, be tried in a single action; the right 
to a trial of the issue of damages by a jury being preserved 
to the defendant, if be demands it.  
I It is therefore recommended that the judgment of the 
district court be affirmed.

DUFFIE and ALBERT, CC., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED.  

Louis C. TOLLES V. CHARLES T. MEYERS.  
FILED JULY 22, 1902. No. 11,930.  

Commissioner's opinion, Department No. 3.  

1. Stallion: MARE: SERVICE: NEOLICENCE: KIuwIxa: OF MARE: MANNER 
OF KILLING: MOTION TO MAKE _dORE D1EFINIrE. The petition 

charged in effect, that through the negligence of the defendant, 
a stallion belonging to him, and to which defendant had under
taken to breed plainliff's mare, in pursuance of an agreement 
between the parties, killed the mare. Held, That a motion to 
require the plaintiff to state the manner in which the mare 
was killed should have been sustained.  

2. Juror: OrINION OF PAkY. That a juror has a good opinion 

of one of the parties to an action, is not a ground for a 
challenge for cause.  

ERROR from the district court for Cedar county. Tried 
below before GRAVES, J. Reversed.  

Lorenzo W. Billingsley, Robert J. Greene and Richard 
H. Hagelin, for plaintiff in error: 

The court erred in overruling defendant's motion to 
require plaintiff to make his petition more definite, spe
cific and certain, in that he be required to set out in what 
manner the stallion killed the mare.  

Section 125 of the Code of Civil Procedure provides: 
"And when the allegations of a pleading are so indefinite 
and uncertain that the precise nature of the charge or de
fense is not apparent, the court may require the pleading 
to be made definite and certain by amendment." 

There is absolutely nothing in the petition to apprise 
defendant in what manner the stallion killed the mare.  
It does not state whether the stallion accomplished this 
feat by kicking, biting or by knocking her down and 
trampling her to death, or whether the death was caused
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by the stallion in properly or improperly serving the mare.  
Nowhere in the petition is there any allegation that even 
hints at the manner of killing, but it is left for defendant 
to inquire of third parties in what, manner the mare met 
her death. It stands to reason that if the court had sus
tained the motion to make definite and certain, and that 
plaintiff had then set out that the death of the mare was 
caused by the stallion in making the entry into the rectum 
instead of the vagina, the defendant could have prepared 
his defense, which would undoubtedly have been that the 
death of the mare was in no way attributable to the entry 
into the rectum. Defendant was compelled to go into 
court ignorant of one of the most important parts of his 
case and fight his case as plaintiff showed his hand. As 
it was, defendant had to depend upon the inspiration of 
the moment to meet plaintiffs testimony. That the action 
of the court in overruling the motion to make definite and 
certain was highly prejudicial to the rights of defendant, 
can not for a moment be doubted.  

In Stevenson v. Anderson, 12 Nebr., 83, 85, speaking of 
the provisions of section 125 of the Code of Civil Proced
ure, this court has said: "This provision is, of course, for 
the benefit and protection of defendants and plaintiffs 
alike, and to enable them to know just what is demanded 
by the opposite party, and it should be enforced in all 
proper cases. Where, however, the party against whom a 
claim is made, is already so fully advised by the pleading 
of its nature as to be able to answer it intelligently, there 
is no reason for resorting to it." 

The object of the motion to make definite and certain 
which was filed by defendant was to be fully advised by 
the petition as to the nature of the claim against him, so 
as to be able to answer it intelligently, and not be com
pelled to go into court, as he was, uncertain of the nature 
of the claim against him. It can not be supposed for a 
moment that if the petition had stated that the death of 
the mare was due to a wrong entry, that defendant would 
have filed the motion to make definite and certain, but the 
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express purpose of that motion was to fully advise defend
ant as to that particular point and without which infor
mation he could not answer intelligently.  

This court has laid down the following rule: "That 
unless the mQtion can be allowed in the exact form pre
sented to the court it will be denied." MeDuffie v. Bentley, 
27 Nebr., 380, 384.  

The motion in that case was one to require defendant to 
make his answer more specific, and to state in what man
ner he informed the plaintiff of the defects in the notes in 
controversy. The court said that in that case it did not 
appear to be important to disclose in what manner this 
information was conveyed, but that if the motion had been 
limited to a rule requiring the defendant to state in his 
answer, definitely, that he informed the plaintiff, before 
the purchase and delivery of the note, of the identical de
fect charged against the note in controversy, then the court 
said it would be inclined to hold that the motion should 
have been allowed.  

The petition in the case at bar claims that the death of 
the mare was caused by the negligence, carelessness and 
incapacity of Earl Tolles in not properly handling the 
stallion, but nowhere in the petition does it set out in what 
respect the said Earl Tolles was negligent or careless in 
handling the stallion, nor in what manner the stallion 
killed the mare. The defendant had no other means than 
by a motion to make definite and certain, of learning the 
manner of the death of the mare. The manner in which 
the mare met her death was a fact peculiarly within the 
personal knowledge of plaintiff, and the court should have 
sustained the motion to make more definite and certain. It 
is apparent from the reading of this motion that the court 
could have allowed it in the exact form in which it was pre
sented.  

James C. Robinson and Frank P. Voter, contra: 

We think a careful reading of the petition will convince 
this court that its allegations are sufficient to advise the
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plaintiff in error not only as to the exact character of the 
negligence char -ed, but also as to the manner in which the 
mare was killed. See petition, pp. 4 and 5 of transcript, 
and especially paragraph 4 thereof. This paragraph, we 
submit, charges in effect that the killing of the mare was 
the result of the careless and negligent manner in which 
the stallion was permitted to serve her; and this is suffi
cient. But if the petition were indefinite on this point, it 
does not appear that plaintiff in error was in any manner 
prejudiced by the ruling of the court on his motion. Coun
sel for plaintiff in error have not cited any authority, and 
we think none can be found, in support of the proposition 
that a refusal to sustain such a motion would, in any case, 
be reversible error; and in the only case referred to, Mc
Duffie v. Bentley, 27 Nebr., 380, 384, COBB, J., says that he 
does not know of any such authority in this state.  

In addition to this the plaintiff in error could not have 
been ignorant of the matter referred to in the motion, be
cause it appears from the record that the action was orig
inally commenced in justice court. See cross-examination 
of defendant in error as to commencement of suit, bill of 
exceptions, p. 13, and cross-examination of witness Tolles, 
in justice court, as to counting number of mares, bill of 
exceptions, p. 16; and it also appears that the defendant 
in error recovered judgment in the district court for his 
costs, which he could not have done if the action had been 
originally brought in that court.  

The cause was argued orally by Hagelin for plaintiff in 
error: 

The court erred in not sustaining defendant's motion 
to make the petition more definite, certain and specific.  

The petition does not disclose the manner in which the 
stallion killed the mare. The allegations of the petition 
are indefinite and uncertain in that respect. Code of Civil 
Procedure, sec. 125.  

The object of the motion was to fully advise defendant 
as to the nature of the claim against him, so that he would
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be able to answer it intelligently, and not be compelled to 
go into court uncertain of the nature of the charge against 
him. He was not advised by the pleading as to the nature 
of the charge against him. Stevenson v. Anderson, 12 
Nebr., 85.  

The motion could have been allowed in the exact form 
presented to the court, and it was error to overrule the 
same. .McDuffic v. Buetly, 27 Nebr., 384.  

The court should have permitted the juror to answer 
the question propounded to him on his voir-dire examina
tion. Monaghan v. Agricultural Fire Ins. Go., 18 N. W.  
Rep. [Mich.], 797; 1 Thompson, Trials, sec. 102; Basye 
v. State, 45 Nebr., 261.  

ALBERT, C.  

This action was brought by Charles T. Meyers against 
Louis C. Tolles to recover damages for the loss of a mare, 
alleged to have been occasioned by the negligence of the 
defendant. The petition, after alleging plaintiff's owner
ship of the mare, and a contract between the plaintiff and 
the defendant for breeding the mare to a stallion belong
ing to the defendant, charges negligence, and the conse
quent loss of the mare, in the following language: "That 
on said day, the said Earl Tolles, while in the service and 
under the instructions of the defendant, undertook to al
low said stallion to serve said mare and to breed said mare 
to said stallion, and on account of the want of skill, negli
gence and incapacity of the said Earl Tolles in perform
ing the service aforesaid, and by reason of his carelessness, 
negligence and incapacity in allowing said stallion to serve 
said mare and in breeding said mare to said stallion, the 
said stallion was carelessly and negligently permitted to 
kill and he did then and there and thereby kill said mare 
to the loss and damage of the plaintiff in the sum of $19." 
The defendant asked the court to require the plaintiff to 
make his petition more definite and certain, in that he 
should be required to state in what manner the stallion 
killed the mare. The motion was overruled, and the de-
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fendant filed what, for present purposes, may be called a 
general denial. There was a verdict and judgment for the 
plaintiff. The defendant brings error.  

The principal complaint is that the court erred in over
ruling the motion to make the petition more definite and 
certain. We believe the complaint is well founded. Under 
the Code, the office of a pleading is to apprise the adverse 
party of the nature of the cause of action or defense of his 
adversary, in order that he may be prepared to meet it.  
There are many ways by which a stallion might possibly 
kill a mare, and it was manifestly unfair to leave the de
fendant in the dark as to which of such ways he would be 
required to negative in making out his defense. The plain
tiff insists that the defendant was not in the dark in this 
regard, because the case had been tried once before a jus
tice of the peace. But we are not advised as to the manner 
in which it was claimed before the justice the mare was 
killed. Perhaps one of the objects of the motion was to 
enable the defendant to confine the plaintiff to the issues 
made before the justice. There is no doubt in our minds 
that the overruling of the motion was prejudicial error.  
As bearing on this point, see McDuffle v. Bentley, 27 Nebr., 
380, 384.  

The defendant complains of a ruling of the court sus
taining an objection to the following question, propounded 
to a juror under examination for cause: "Well, now to 
change your opinion in regard to Mr. Robinson, and his 
judgment on a matter, it would take good evidence, 
wouldn't it?" Mr. Robinson was attorney for the plain
tiff, and the juror had already expressed his respect for 
him and for his judgment. There was no error in the 
ruling. It will be taken for granted that a reasonable man 
will not change his opinion of another without what ap
pears to him good reason. The most that could have been 
expected from the question was to show the juror ,had a 
good opinion of the attorney of the adverse party. Cases 
of that kind are far from unusual, and afford no good 
ground for challenge. Hutchinson v. State, 19 Nebr., 262.
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Other questions are discussed, but they are such as are 
fully settled by the adjudications of this court, or not 
likely to arise in another trial. It would serve no useful 
purpose to discuss them here.  

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro
ceedings according to law.  

DUFFIE and AMES, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 
law.  

REVERSED AND REMANDED.
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Fraudulent Conveyance: DECREE: BASIC JUDGMENT REVERSED: 

REVERSAL OF DECREE. Plaintiff recovered a decree in an action 

in the nature of a creditors' bill, setting aside an alleged 
fraudulent conveyance of real estate made by the judgment 
debtor, and directing a sale of the property to satisfy the 
judgment. Pending an appeal in the equity action the judg
ment which formed the basis of the suit was on error pro
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Kudrna v. Ainsworth.  

ceedings reversed by this court. Held, That the decree rendered 

in the action in the nature of a creditors' bill is without 

support for want of a valid judgment as its foundation, and 

that such decree should be reversed and the action dismissed.  

APPEAL from the district court for Dodge county.  
Heard below before GRIMISON, J. Reversed.  

Frank Dolezal1, for appellant.  

Fayette I. Foss, Courtright & Sidner, Ben V. Kohouet and 

R. D. Brown, contra.  

HOLCOMB, J.  

This cause comes here by appeal as distinguished from 

proceedings in error. The action begun in the trial court 

was one in equity in the nature of a creditors' bill for the 

purpose of subjecting certain real estate to the satisfaction 

of a judgment held by the plaintiff in that action, which 

real estate it was alleged was transferred by the judgment 

debtor in fraud of the rights of his creditors, and especially 

the plaintiff in the action. After issues were formed, and 

a trial had in the district court, a decree was rendered di

recting the sale of the land in satisfaction of the judgment 
held by the plaintiff, subject to the homestead right of the 

judgment debtor. From such decree both the judgment 

debtor and the plaintiff prosecute an appeal. A motion by 

the appellant, the judgment debtor, has been filed to va

cate and annul the decree and dismiss the action because 
during its pendency in this court the judgment on which 

such proceedings were instituted, and for the satisfaction 

of which the action is prosecuted, has been by this court 

reversed and annulled. The motion and the appeal on its 

merits have been submitted for consideration and deter
mination together.  

The judgment which is made the foundation and on 

which the creditors' suit is dependent has been reversed 
and vacated by this court in an action by proceedings in 

error. Fiala v. Ainsworth, 63 Nebr., 1. The appeal brings 

the whole cause to this court for a trial de novo. The rule
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is well established in this jurisdiction that an action in the 
nature of a creditors' bill to set aside a fraudulent convey
ance of real estate can, ordinarily, be maintained only by 
a judgment creditor after reducing his claim to judgment.  
Weil v. Lankins, 3 Nebr., 384; Johnson v. Parrotte, 46 
Nebr., 51; Missouri, Kansas & Texas Trust Co. v. Richard
son, 57 Nebr., 617. The judgment in the main action, and 
on which the creditors' suit depended, having been re
versed, there is now no judgment which can form the basis 
for an equity action in the nature of a creditors' bill for 
the purpose of having such judgment paid and satisfied.  
The judgment is now as though it had been satisfied, or 
was a mere nullity; and it will not, after its reversal, sup
port a decree of .any kind in the dependent action. With 
the annulling of the judgment the ancillary proceedings in
stituted for the purpose of enforcing its collection and 

satisfaction must also fail. This is the logic of all the de
cisions where similar questions are presented to an ap
pellate court for its consideration. Troup v. Horbach, 62 
Nebr., 564; Horbach v. Troup, 53 Nebr., 811; Harte v. Cas
tetter, 38 Nebr., 571; Clough v. Buck, 6 Nebr., 343; Butler 
v. Eaton, 141 U. S., 240; 3 Cyclopedia Law & Procedure, 
460, and authorities cited. See, also, Miller & Co. v.  
Melone, 56 L. R. A. [Okla.], 620.  

For the reasons stated, it must follow, the decree ap

pealed from being in a dependent action and the judgment 
on which it depends having been reversed, that the decree 
also must be vacated and the action dismissed, which is 
accordingly done.  

REVERSED AND DISMISSED.
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STATE OF NEBRASKA, EX REL. BEE BUILDING COMPANY ET 
AL., RELATORS; v. EZRA P. SAVAGE, 'GOVERNOR, ET AL., 
RESPONDENTS.  

FILED SEPTEMBER 18, 1902. No. 12,723.  

1. Pleadings: CONsTnuoN: FRAUD: ASSESSMENT. Pleadings con
strued, and held to present an issue of fraud in regard to 
the manner of making the assessment complained of.  

2. State Board of Equalization: ASSESSMENT: RAILROADS: TELEGRAPHS: 
PROPERTY: EXCEPTION. It is the duty of the state board of 
equalization to value and assess for purposes of taxation, all 
railroad and telegraph properties of all kinds within the state, 
with the exceptions mentioned in sections 39 and 40 of the 
revenue act.  

3. Assessing Property: ORGANIo LAw: DOMINANT IDEA. In assessing 
property for taxation the dominant idea of the organic law 
is that needful revenues shall be raised by levying a tax on 
property by valuation, in such manner that every owner of 
property subject to taxation shall pay taxes in proportion to 
the value of the property owned.  

4. Constitution: "PROPERTY:" GENERIC TERM. The word "property" 
as used in the constitution is a generic term, and includes 
all property of whatever description, whether tangible or 
intangible.  

5. Revenue Act: ASSESSMENT: TAX: JUDICIAL NOTICE: PURPOSES: 

STANxan OF VALUATION. While the revenue act provides for 
the assessment for tax purposes of all property at its fair 
cash value, the court will take judicial notice of the fact that 
for general revenue purposes the standard of valuation gener
ally prevailing is far below the actual cash value of the 
property assessed.  

6. Constitutional Rule of Uniformity: PROPERTY WHICH ESCAPES 
TAxATION. In observing the constitutional rule of uniformity, 
property which escapes taxes altogether can not be taken into 
account in determining the standard of valuation of property 
actually listed, retirned and assessed, on which taxes are 
levied.  

7. State Board of Equalization: FRANCHISEs. The state board of 
equalization, in the assessment of railroad and telegraph 
properties, should include in its assessment the value of the 
franchise with the tangible property assessed.  

8. Assessment: RAILROAD AND TELEGRAPH PROPERTY: REmuRNs: 
INVOWMATION. In the assessment of railroad and telegraph
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property, the state board of equalization may consider not only 

the returns required to be made by sections 39 and 40 of 

the revenue act but also all other information of a reliable 

character obtainable which may tend to establish the true 

value of the property assessed.  

9. Revenue Act: ASSESSMENT: CAPITAL STOCK: PROVISIONS NOT 

APPLICABLE. The provisions of section 32 of the revenue act, 

requiring the assessment of the capital stock of the corpo

rations therein named, at its actual value, after deducting 

therefrom the value of the real estate and personal property 

of such corporation assessed as such, are not applicable to the 

assessment made by the state board of equalization of the 

properties of railroad and telegraph companies.  

10. Provisions of Law Complete: CAPABLE OF ENFORCEM1ENT. Sections 

39 and 40 of the revenue act embrace the legislative plan and 

method of assessing railroad and telegraph properties wvhich 

a're complete within themselves, and capable of enforcement 

independent of the provisions of section 32.  

11. Assessing Railroad and Telegraph Property: DUTY OF BOARD. In 

assessing railroad and telegraph property, it is the duty of 

the state board of equalization to secure all reasonable and 

necessary reliable information relative to the value of the 

entire property of each corporation assessqd, and assess such 

property as a unit or as one property.  

12. - : TANGIBLE AND INTANGIBLE. In determining the value of 

the property assessed, it is the duty of the board to consider 

all factors having the elements of property, whether tangible 

or intangible, which enhance the value of the corporate estate, 

and value such property for assessment purposes so that the 

valuation placed thereon shall harmonize with the constitu

tional rule of uniformity.  

13. Railroad: TELEGRAPH: MORE THAN ONE STATE: RULE OF ASSESS

MEFT. Where railroad and telegraph properties are situated 

in more than one state, it is necessary to consider and deter

mine the value of the whole property, wherever situated, as 

an entirety, and then determine what proportion of the whole 

property is situated and used in this state and subject to 

taxation therein; the relation such part bears to the whole 

property as to its value being the basis on which the assess

ment is to be made.  

14. Stocks: BoNDS: MARKET VALUE: IMPORTANT FACTOR. The market 

value of the stocks and bonds of a railroad corporation is 

an important factor, with other pertinent information, by 

which to determine the fair cash value of the property assessed 

which is represented by such stocks and bonds.  

15. Earnings of Railroad Company. The earnings of a railroad com-
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pany is evidence of a most important character in determining 
the true value of the property from which the earnings accrue, 
and is one of the chief elements which give value to the 
property, and should be considered in determining the value 
for assessment purposes of the entire corporate property which 
is assessed.  

16. What Constitutes Assessment of Franchise. Yvhere the property 
of a railroad corporation is assessed by the state board of 
equalization as a unit, and in fixing the value thereof the 
board takes into consideration the fact that the property is 
being used for effectuating the objects of the corporation, 
is earning an income in the transportation of passengers and 
carrying of freight for hire, and that such corporation is 
exercising the rights, powers and privileges of corporations 
organized for the purpose of engaging in business as common 
carriers, such assessment, so made, would include and cover 
the intangible as well as the tangible property of the corpora
tion, and would be an assessment of its franchise.  

17. Evidence: FRANCHISE: PHYSICAL PROPERTY: ASSESSMIENT. Evidence 
examined in the case at bar, and held that in the assessment 
of the properties of the railroad and telegraph companies by 
respondents the franchises of such corporations were valued and 
assessed in the assessment of the physical properties of such 
corporations.  

18. State Board: SPrcIAL TRIBUNAL. The state board of equalization 
is by law constituted a special tribunal for the purpose of 
assessing railroad and telegraph properties, and in the valua
tion and assessment of such property for taxation purposes 
it is given exclusive jurisdiction.  

19. : : QUASI-JUDICIAL POWER. In assessing property for 
taxation purposes the board is clothed with quasi-judicial 
powers as to the valuation of such property, and when it 
has once acted on sufficient information, and expressed an 
honest judgment as to such value, its judgment can not be 
controlled by the writ of mandamus. The writ of mandamus 
is not a writ to correct errors, but to compel action.  

20. Presumption: ASSESSING BODY: VALUATION: FAIRNESS AND IMPAR
TIALITY. The presumption is that, when an officer or assessing 
body values property for assessment purposes, he acts fairly 
and impartially in fixing such valuation.  

21. : . . : DIscRlIrlNATION: CASE AT BAR: 
EVIDENCE. Held, In the case at bar, under the evidence, the 
inference is not warrantable that the respondents acted from 
improper motives and fraudulently, in making the assessment 
complained of, with the wrongful intention of discriminating 
in favor of the railroad and telegraph companies whose prop
erty was assessed.
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22. What is a Fraudulent Assessment? Where an assessing officer 
or board disregards well-known rules for the valuation of 
property assessed, and has refused to consider reliable and 
pertinent information regarding such values, and arbitrarily 
assesses property at a grossly inadequate sum, such assessment 
may be treated as fraudulent, and as, in law, no assessment.  

23. Standard of Valuation. Where in the assessment of property for 
municipal purposes in cities of the metropolitan and first class 
different standards of valuation prevail than in the assessment 
of property generally throughout the state for general revenue 
purposes, and the state board of equalization can not assess 
property in harmony with such different standards of valuation, 
it is the duty to observe the rule of uniformity of valuation of 
property assessed generally for revenue purposes, rather than 
the standard prevailing in the cities of the classes mentioned 
when property therein is assessed for municipal purposes.  

24. Uniformity: ConSTITUTION. The constitution requires that in the 
assessment of taxes for municipal purposes, such taxes shall 
be uniform with respect to persons and property within the 
jurisdiction of the body imposing the same.  

25. Railroad: TELEGRAPH: AssEssMxrkr: STATE BOARD OF EQUALIZA
TION: ASSESSMENT FOR MUNICIPAL PURPOSEs. Whether the pro
visions of law requiring that valuation of railroad and telegraph 
property for assessment purposes made by the state board of 
equalization., shall be taken and accepted as a correct assessed 
valuation of such property for municipal purposes in cities of 
the metropolitan and first class, when a different standard of 
valuation prevails as to the assessment of all other property 
in such cities, violates the constitutional provision requiring 
taxes to be uniform throughout such municipality as an inde
pendent taxing jurisdiction,-quwre.  

26. State Board of Equalization: SLEEPING AND DINING CAns: EXCLU
SIVE METHOD OF ASSESSMENT: PROVINCE OF LEGISLATURE. The 

power of the state board of equalization to value and assess 
for tax purposes sleeping and dining cars operated on railroads 
in this state is derived from the statute, it being within the 
province of the legislature to select a method by which all such 
properties shall be valued and assessed, which is exclusive when 
no constitutional rule is violated.  

27. - : : : FRANCHISES OF CORPORATION: COST OF CON
STRUcTION: TRUE VALUE. In assessing sleeping and dining cars 

,under the provisions of sections 40a and 40b of the revenue act, 
the board can not value and assess the franchises or other 
intangible property of the corporations owning such cars as 
independent species of property. In estimating the value of 
such property for assessment purposes the assessing board, in
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determining the value thereof, is not confined alone to the cost 
of construction, but may consider the value of the property 
assessed as a means of earning income, the profitableness of 
the use to which it is put, and ascertain and fix its true value 
for assessment purposes with reference to the value it has as 
used and by reason of its use.  

ORIGINAL proceeding in mandamus to compel the state 
board of equalization, consisting of Ezra P. Savage, gov
ernor, Charles Weston, auditor, and William Stuefer, 
treasurer, to reassemble as such board, and to compel the 
respondent, Charles Weston, to proceed .immediately to 
collect the information as required by sections 32, 39 
and 40a of chapter 77, Compiled Statutes, entitled "Rev
enue," or in such other manner as may appear to be most 
effectual, and to compel said board to fully and carefully 
examine into the question of the fair value of the property 
including the franchises of certain corporations named in 
the relator's application, subject to taxation in the state 
of Nebraska for the year 1892, and that they give a full 
hearing in the premises. The details of such prayer are 
more fully set forth in the record. The action was upon 
the relation of the Bee Publishing Company. Michael F.  
Harrington afterwards appeared as intervener and joined 
in the relator's prayer.  

The case was argued orally by Howe, Harrington and 
Simeral for relator and intervener; and by the Attorney 
General, White, Kelby,* Baldwin and Ransom* for the 
respondents.  

Edward W. Simeral, for relator: I presume your honors 
are thoroughly familiar with the Goggin Case (State 
Board of Equalization v. People, 191 Ill., 528, 537, 61 N.  
E. Rep., 339) : 

The net assessment of the capital stock and franchises of 
the Chicago Consolidated Traction Company over and above 
its tangible property as assessed by the local assessors was 
fixed by the state board at $100,000, while that of the Chi
cago Union Traction Company was fixed at $600.000, which, 

*The arguments of Kelby and Ransom were along the line of the 
decision.-W. F. 3,
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according to the contention of counsel for respondents, 
would make the net total assessable cash value of the cap
ital stock and franchises of said thirteen omitted compa
nies and said Chicago Consolidated Traction Company and 
Chicago Union Traction Company aggregate the sum of 
$700,000, while the uncontradicted evidence establishes 
beyond doubt that the cash value of the capital stock of 
the Chicago Consolidated Traction Company and Chicago 
Union Traction Company, together with their bonded in
debtedness after deducting therefrom the assessed value of 
their tangible property, alone exceeds that amount by a 
large sum. It therefore clearly appears that the capital 
stock and franchises of said thirteen omitted companies, 
as a matter of fact, were not valued and assessed by said 
state board of 'equalization to said several corporations, 
nor were the same included in the assessment of said trac
tion companies, but that the same were wholly omitted from 
the assessment of 1900. We have repeatedly held that an 
assessment may be impeached on the ground that property 
has been fraudulently assessed at too high a rate. In Pacific 
Hotel Co. v. Lieb, 83 Ill., 602, 609, we say: "Where the val
uation is so grossly out of the way as to show that the 
assessor could not have been honest in his valuation-must 
reasonably have known that it was excessive-it is accepted 
as evidence of a fraud upon his part against the taxpayer 
and the court will interpose." And in Chicago, B. & Q.  
R. Co. v. Cole, 75 Ill., 591, 594: "Valuations must be the 
result of honest judgment, and not of mere will." The con
verse of the- proposition must be true, and an assessment 
may be impeached where the assessment has been fraud
ulently made at too low a rate.  

Michael F. Harrington, for himself: Valuation must be 
the result of honest judgment and not mere will. Chicago, 
B. & Q. R. Co. v. Cole, 75 Ill., 591.  

While it is true that fraud will not be presumed, and 
that the decision of the state board of equalization in fix
ing the value of corporate property for the purposes of
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taxation is quasi-judicial in its nature, still when it is 
apparent to the court that every well-known rule for the 
valuation of capital stock, including franchises, has been 
violated and arbitrarily disregarded by the board, and 
such board has refused to consider the statements as to 
values prepared by the assessors, under the statute for 
its use, and has refused to consider inforiiiation as to the 
value of such corporate property submitted to it by inter
ested parties, and has arbitrarily fixed such assessments 
at a grossly inadequate sum under rules passed by it for 
the occasion, the court is justified in holding that fraud 
in the making of such assessments has been established, 
and such pretended assessments may be properly disre
garded and treated as no assessment and such board be 
coerced by the writ of mandamus to assess such property.  
State Board of Equalization v. Pcople, 191 Ill., 528, 61 N.  
E. Rep., 339, 343.  

The next thing to be considered is whether or not the 
railway companies of the state are paying a tax in propor
tion to their property ownership. First, we will ascertain 
the general rule of assessment of property in the state..  
Our basis here is not founded upon imagination; it is 
based upon the public records and rests upon the testi
mony in this case. The returns from Douglas county show 
that for all county and state purposes the property of the 
county is assessed at one-sixth of its fair cash value. This 
is one of the two heavy tax-paying counties of the state.  
Thirteen other counties returned that their property is as
sessed at one-fourth of its fair cash value; nine counties at 
one-third of its fair cash value; four at one-sixth; two at 
one-seventh; twenty-one at one-fifth; one at one-eighth; the 
others, with two exceptions, range from one-fifth to one
tenth. I am within the bounds of truth when I say tlut 
property generally in Nebraska is assessed at one-sixfti 
of its cash value.  

Now let us look at the railroads. I will take the Uuic-
Pacific, because it is the biggest sinner in the lot. TI-e 
Union Pacific railroad, according to Poor's Manual, ac-
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cording to the interstate commerce commission and ac
cording to their own report, has 2,967 miles of road. Mind 
you, I am talking of the entire line from Council Bluffs to 
Ogden, including branch lines in Colorado, Kansas, Ne
braska and elsewhere, but not of affiliated lines operating 
under their own charters. The bonded debt of the Union 
Pacific in that way is $99,500,000, the bonds floated $194,
602,300, not including the $445,000 in the treasury. These 
bonds are at a premium. The common stock is a little 
below par; it fluctuates. The preferred stock is at a pre
mium. I have taken both bonds and stock at par. I know 
this is conservative. Under the rule laid down by every 
court since the precedent established by Judge Miller in 
the Illinois tax cases (State Railroad Tax Cases, 92 U. S.  
[2 Otto], 575), the value of the stock, plus the bonded 
debt, measures the value of the entire railroad property, 
inclusive of franchise. The reason for the rule is ap
parent. The bonds are the company's promissory notes.  
If I give my note in purchase of its face value in proper'ty, 
I am neither richer nor poorer. Hence this bonded debt 
is the complement of the value of the stock which repre
sents the net value of the railroad property. Add the value 
of their stock to the bonded debt, divide the sum by the 
number of miles of road line and the quotient will be 100,
000 in round numbers. If we take it on one-sixth basis, at 
$100,000 a mile, then the Union Pacific railroad should be 
assessed at $17,000 a. mile in round numbers.  

Back in the year 1874, when there was one mile of rail
road to each ten thousand acres of land subject to taxation, 
1,100 miles of railroad were valued by the state board for 
purposes of taxation at $11,000,000, in round numbers, or 
slightly more than ten thousand dollars per mile of line.  
The eleven million acres of land subject to taxation were, 
by the various assessors, valued at $43,000,000, or $3.91 per 
acre on the average.  

By the year 1901 the railroads had increased their mile
age to something more than 5,700 miles, or 415.2 per cent.  
Land acreage subject to taxation had increased to a little 
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more than thirty-two million acres, or 192.8 per cent. It 
would be difficult to say what average increase in actual 
value, per mile of line and per acre of land, had taken 
place in the twenty-seven years; but it must be remem
bered that although the 1,100 miles in 1874 were chiefly 
"main lines," yet the eleven million acres then subject to 
taxation were located in what must be considered the very 
garden spot of Nebraska; and that although the 5,700 
miles in 1901 included a considerable of "branch lines" or 
"feeders," yet also the thirty-two million acres included 
considerable "sand-hills" and other land of inferior qual
ity. Hence, it is not unreasonable to assume that in the 
march of progress land and railroads had gone hand in 
hand and that the increase in actual value of an average 
mile of railroad had fully kept pace with the increase in 
actual value of an average acre of land.  

But what do the tax records show? A careful analysis 
of the situation year by year shows a contest between the 
state board on the one hand and the assessors on the other 
in pressing down the assessed valuation of railroads per 
mile and land per acre. The general trend has been for 
the assessors to follow the board. A graphic history of 
this contest is shown by the official records of the valua
tions placed upon the two classes of property by the -two 
contending forces: 

Assessed Valuations.  

Railroads Lands 
Year. Per Mile. Per Acre.  
1874..................$10,095.89 $3.91 
1875.................. 8,752.30 3.62 
1876.................. 8,081.55 3.49 
1877.................. 7,146.83 3.10 
1878................... 6,938.15 3.00 
1879.................. 7,074.86 2.86 
1880.................. 6,124.65 3.37 
1881.................. 6,552.61 3.20 
1882.................. 6,315.03 3.05 
1883.................. 6,587.21 3.21 
1884.................. 6,619.43 3.32
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Railroads Lands 
Year. Per Mile. Per Acre.  

1885.................. $6,702.18 $3.49 
1886.................. 6,520.00 3.52 
1887.................. 6,150.00 3.17 
1888.................. 5,828.00 3.09 
1889.................. 5,879.10 3.06 
1890................. 5,78S.42 2.98 
1894.................. 5,040.88 2.87 
1895.................. 4,587.26 2.79 
1896.................. 4,587.32 2.71 
1897.................. 4,612.23 2.58 
1898.................. 4,710.70 2.52 
1901.................. 4,630.43 2.47 

Comparing the year 1901 with 1874, the per-mileage 
assessed valuation of railroads had been decreased $5,
465.46, or 54.1 per cent., while the per-acre assessed valua
tion of land had been decreased $1.44, or 36.8 per cent.  

Assuming that the two classes of property had both in

creased in actual value in like proportion, an equitable 
assessment of railroad property that year should have 

been at an average of $6,380.60 per mile, or substantially 

ten million dollars greater than it actually was.  
In the year 1901 forty-eight out of ninety Nebraska 

counties reported the "standard of assessment" employed 
by the assessors, that is to say, the fraction of actual value 
at which property was assessed. Nine of them-Banner, 
Blaine, Brown, Cheyenne, Dakota, Dundy, Garfield, Holt 

and Knox-reported one-third as the standard; eleven 

others-Box Butte, Burt, Custer, Dodge, Frontier, Grant, 
Kearney, Nemaha, Nuckolls, Saline and Sheridan-used 
one-fourth as the standard; Adams, Cass, Cedar, Cum
ing, Furnas, Jefferson, Lancaster, Lincoln, Madison, 
Merrick, Nance, Pawnee, Phelps, Pierce, Red Willow, 
Sarpy, Seward, Sherman, Stanton and Valley-twenty in 

all-assessed at one-fifth of actual value; four others

Douglas, Hamilton, Johnson, and Wayne-at one-sixth; 
Butler and York at one-seventh; Hall at one-eighth; and 

Saunders at one-tenth. Without attempting an elaborate
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problem in averages, by taking cognizance of the differ
ences in the total mass of assessed property in each 
county, the average standard of assessment for the forty
eight counties was 9,179-840ths divided by 48, or 22.7 per 
cent.-in common fractions between one-fourth and one
fifth.  

Making allowance for the factor left out in making this 
average, and still further allowance for the differences of 
opinion as to what one-third, one-fourth, one-fifth, one
sixth, etc., of "actual value" really was-and to be con
servative-let us assume that the average standard of as
sessment, the state over, was, in 1901, not greater than 
one-seventh on all property valued by the assessors.  

Nebraka is the principal state in group VII as outlined 
by the Interstate Commerce Commission. The average 
railroad capitalization in the entire group was, in 1901, 
substantially $52,000 per mile, divided as follows: 

Stocks....................... $28,627 
Bonds......................... 23,325 

Total.......................$51,952 

Inasmuch as this average includes a large portion of 
the Union Pacific capitalization of $101,444 per mile, 
nearly a thousand miles being in Nebraska, it is conserva
tive to say that the face value of the capitalization of 
Nebraska railroads was $52,000 per mile in 1901. And as 
this average includes the Burlington stocks of $15,823 per 
*mile, which commanded 200 in the Northern Pacific-Great 
Northern combine, it is equally conservative to say that 
every dollar of the $52,000 per mile of stocks and bonds, 
on the average, was worth 100 cents on the market.  

Now, 5,700 miles of Nebraska railroads at $52,000 per 
mile would be worth $296,400,000-a conservative figure; 
many experts placing the value at $325,000,000 to $350,
000,000. Assessed at one-seventh of actual value, an 
equitable assessment would be in round numbers $42,000,
000.  

The situation in 1902 was not materially different, the
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railroad assessment being substantially the same per mile 

of line, while lands were assessed at an average of $2.53 

per acre-an advance of six cents.  

Frank N. Prout, Attorney General, John N. Baldwin, 
Charles F. Manderson, James E. Kelby, Benjamnin T.  

White and Frank T. Ransom, contra.  

Frank N. Prout, Attorney General, on behalf of re

spondents: Counsel for relators in this action, for some 

purpose not pertinent to the issues of record, have sought 

to impugn the motive and integrity of the respondents sit

ting as a board of equalization. They appear to think the 

easiest way to enlighten the court as to the law is to 

blacken the character of the litigant. The pretext for the 

unwarranted assault is the amended answer filed by the 

board. The indictment reads: 
"The first answer or return was a fair, honest and 

manly one. It was the answer of a million people. It told 

the truth. It did not please the railroads. Upon their de

mand, another answer was made. The railroads, in a suit 

to which they were not parties, prepared a second answer.  

They usurped the state board of equalization! All that 

has been said in this argument regarding the abuse of the 

people by the franchise, is justified by this single act. In 

thq face of this shameless performance, who can doubt 

that it is time for open revolt by the people!" 
In the face of such logic, so pregnant with statement, so 

evidential of deep research, so alive with legal principles, 
this court is expected to lead the people in "open revolt." 

To the tirade of counsel, we reply that, in our judgment, 
this honorable court will settle the questions involved in 

this suit in its usual way along lines of legal jurisprud

ence, ungoaded and unimpeded by the false charge of bad 

faith. I have no fault 'to find with the relators in insti

tuting this action. It is to be regretted that such an action 

was not begun years ago. It involves valuable rights, and 

the public welfare demands a judicial pronouncement de

fining the duties and powers of the state board of equal-
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Nation. The respondents accepted the interpretation 

given to the law by all their predecessors in office since 
the state was admitted. They acted in good faith; and we 
refuse to accept the implied conclusion of counsel's argu
ment that every governor and every treasurer and every 
auditor the state ever had were tools of franchise owners 
and conspired together to the injury of the state and to the 
profit of the tax-shirker. The fact remains that year after 
year, succeeding state equalization boards have convened 
and assessed corporation properties, and never before has 
it been suggested to them that the franchises of these cor
porations were assessable as separate and distinct items; 
and when this year, for the first time, it was urged before 
them that the separate franchise value should be added to 
the value of the visible property, the board hesitated, pre
ferring to follow the rule of contemporaneous construc
tion given to the law by the executive department of the 
state for more than thirty years until directed to do other
wise by the judicial department.  

Counsel feign to view with alarm the amended answer.  
Their fears are groundless. There is no vital or material 
difference in the two answers. The first asserted a con
clusion, to wit, that the franchises were not assessed. The 
amended answer, in detail, alleged the facts and the mat
ters actually considered by the board in arriving at its 
conclusion when it fixed the assessment. Surely no bona
fide litigant should complain because the full and true 
facts are disclosed to the court. The writer has known 
the relators too long to believe they desire the truth to be 
suppressed.  

The issues in this case are issues of law purely: First.  
Is a railroad franchise assessable? Second. If it is, how 

should its value be determined? 
There is no doubt in the writer's opinion but that the 

franchise is assessable. It is property; it is property of 
value. The general provision of the statute which uses the 
word "property" includes and embraces the invisible fran

chise as well as the visible right of way, depots and roll-
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ing stock. There is no reasonable ground for any other 
conclusion.  

As to the second issue of law there is grave doubt as to 
the rule. The doubt arises from the difficulty in separat
ing the value of a car and a car with the right to use it for 
railroad purposes, provided the court should hold the 
franchise a separate item for taxation.  

Counsel for relators say: "It is absurd to confine the as
sessment to the value of the car as a physical construction.  
The car carries the franchise with it. The same thing may 
be said of the dining car." Many authorities are cited to 
sustain that doctrine. If that is the rule to be adopted in 
this state, then the franchises of the several railway com
panies have been assessed, because it is not suggested by 
anybody that the board assessed the cars as physical con
structions or the engines as old iron, or the right of way 
as unoccupied territory.  

On this question there is nothing to be added to the legal 
reasons and authorities presented by counsel for the re
lators and by the numerous friends of the court. They are 
entirely exhaustive of the subject, and on them, in behalf 
of the respondents, the cause is submitted with every 
confidence in whatever judgment the court may pro
nounce.  

The attorney general further argued the case along 
the identical lines laid down in the .decision of the court.  

White, for respondents: Under the statute and by the de
cisions of this court, the issues are made by the alternative 
writ and the amended answer. Code of Civil Procedure, 
sec. 653; State v. Russell, 51 Nebr., 777. It is useless, 
therefore, for the present purpose, to give consideration to 
the original answer.  

The pleadings and proceedings in mandamus have the 
same effect and are to be construed as in ordinary civil 
actions. State v. Baushausen, 49 Nebr., 558. The re
spondents, therefore, had a right to file an amended an
swer, thereby superseding the original answer.
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It was the bounden duty of the board to set out in 
detail the matters and things actually considered by them 
in fixing values for the purposes of assessment and taxa
tion, so that the court may, as a matter of law, determine 
what was considered in valuing property.  

An amended answer supersedes the first answer in the 
trial of the case; and no use of the original answer can be 
made in argument without first offering it in evidence.  
Smith v. Wigton, 35 Nebr., 460; Woodworth v. Thompson, 
44 Nebr., 311.  

For the purpose of taxation in this state the tangible 
and intangible property of railroad companies are indi
visible, and it follows that in considering the items cov
ered by sections 39 and 40, the board assessed all railroad 
property and, therefore, performed its duty fully and 
fairly.  

A franchise of itself is nothing. Any number of men, 
not less than five, under section 72 of chapter 16 of the 
Compiled Statutes of 1901, may obtain a franchise for 
building a railroad by filing articles and paying the stat
utory fee as provided in section 3 of article 2, chapter 83, 
of the Compiled Statutes, which is $10 on each $100,000, 
and an additional charge of ten cents for each $1,000 of 
stock authorized in excess of $100,000, also a recording 
fee of ten cents for each 100 words contained in the arti
cles of incorporation. These privileges are as nothing un
less the corporation is provided with capital, procures a 
right of way, constructs a road-bed over the same upon 
which it lays its track and over which cars move conveying 
goods, wares, merchandise and persons, for hire or re
ward. When a railroad company does those things its 
tangible and intangible property is being used. Without 
the tangible property, the right to exist, to charge and 
collect fares and freight rates, is of no value. The user 
of the property, the running of trains, the movement of 
traffic, give vitality to all the property as an entirety.  
For the purposes of valuation it is indivisible. The fran
chise may not be sold in this state under an adverse pro-
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cess as may the rolling stock and other movable property, 
by virtue of section 2, article 11, of the constitution of 
1875. At common law incorporal hereditaments and fran

chises, as such, were not subject to levy and sale on 
execution; and the constitution of the state does not per
mit such sale. Milwaukee Steamship Co. v. City of Mil
waukee, 83 Wis., 595; State v. Anderson, 90 Wis., 550; Gue 
v. Tide Water Canal Co., 24 How. [U. S.], 263; Hammock 
v. Loan & Trust Co., 105 U. S., 90; East A. R. Co. v. Doe, 
114 U. S., 340, 353.  

It is said that the right to condemn lands for railroad 

purposes and to charge passenger and freight rates for 
services performed are valuable rights. However this 

may be, the value attaches from the use of the tangible 
property when the 'railroad is considered as an entirety 
and an operated plant. The rights thus obtained by rail
road companies, while valuable through the use and oper

ation of the road, are dearly bought and paid for.  
The decisions in the express company cases are not 

applicable to the conditions existing in this case. The 
physical unity which attaches to railroad property is lack

ing in the property of express companies, and, on this 

account, in many of the states the method of valuing for 
the purposes of taxation the property of railroad and 

express companies is different, notably so in the states of 

Ohio, Kentucky and Missouri, in each of which one statu

tory method prevails for valuing the property of rail

roads, and another for that of express companies. Pacific 

Express Co. v. Seibert, 142 U. S., 353; Adams Express 

Co. v. Ohio, 165 U. S., 221.  
The constitution of this state provides for the raising 

of revenue by taxation of property; it does not provide 

for the taxation of labor employed in the use of prop

erty; nor for the taxing of incomes. Sec. 1, art. 9. In the 

operation of railroads, it is fair to say that from sixty 
to seventy per cent. of the income thereof is devoted to 

operating expenses. Fifty per cent. of the operating ex

penses is undoubtedly devoted to the payment of the labo:
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of employees. To the extent that interest payments are 
made upon bonds, dividends declared upon stocks, or net 
earnings are derived from the operation of property, it 
must be remembered that fully one-half thereof is contrib
uted by labor, and only the other half by the property used.  

To tax on the basis of the aggregate value of stocks and 
bonds, or net earnings, is to lay an income tax. No private 
person, nor any other public or private individual enter
prise is compelled to respond as for an income tax. To 
single out railroad companies for exclusive bearers of 
such, would be an odious discrimination, and abhorrent to 
the federal constitution.  

The state board of equalization is an administrative 
body clothed with quasi-judicial powers; it has the right 
to exercise a fair discretion in arriving at the valuation 
of property for assessment. Having jurisdiction, and no 
fraud being claimed or alleged, its judgment can not be 
controlled or set aside by the court in this proceeding.  
The only acts which the court can control by this writ 
are such as are purely ministerial, and with which noth
ing like judgment or discretion is connected. United 
States v. Seaman, 17 How. [U. S.], 230; United States v.  
Guthrie, 17 How. [U. S.], 284; State v. Governor, 22 Wis., 
110; People v. Contracting Board, 27 N. Y., 378; State v.  
Kendall, 15 Nebr., 267.  

Mandamus will not lie simply because an assessment 
has been unfair. Maish v. Arizona, 164 U. S., 599.  

Mandamus can only be resorted to for the purpose of 
compelling action; it is not a proceeding for the purpose 
of correcting errors. The action can only be inquired 
into by some direct proceeding to review it. State v. Kin
kaid, 23 Nebr., 641; State v. Holmes, 38 Nebr., 358; State 
v. Merrill, 43 Nebr., 579; State v. Piper, 50 Nebr., 34; 
State v. Cornell, 54 Nebr., 160; Mayor v. Davenport, 92 N.  
Y., 604.  

Baldwin, for respondents: The first answer of the re
spondents was undoubtedly made in good faith, but with-
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out a clear understanding of its legal effect. They in
tended to state they had not assessed the franchises of 
these corporations separately. They knew they had not 
assessed the property as so much dead material. When 
their attention was called to the legal effect of the answer, 
which would have precluded any fair investigation by the 
courts of the merits of the controversy, they readily as
sented to setting forth the real facts in the amended an
swer.  

In the case of railroad and telegraph companies it would 

be grossly unjust, and in fact unconstitutional, as taxing 
property beyond the jurisdiction of the state, to follow 
the rule laid down in section 32 of the revenue act, for the 
assessment of local corporations, that is, to deduct the 

value of the assessed tangible property from the value of 

the capital stock, since the value of that capital represents 
the value of the company's property scattered over per

haps many states. If the legislature had intended section 

32 to apply to corporations assessed by the board it would 

have provided some rule for assessing only a portion of 

the capital stock in this state, on the basis of the propor

tionate amount of mileage or value in the state to the 

whole mileage or value in all the states, or on some such 

equitable basis, as has been done in other states.  
The board has assessed all the properties of the com

panies and every element of value thereof. They neces

sarily took into consideration the intangible property or 

property of the character of prerogative, privileges, fran

chises and rights, etc., or the assessments were so excessive 

they could be impeached for fraud. The assessment of the 

Burlington & Missouri River Railroad main line from 

Plattsmouth to Kearney was fixed at a valuation of $10,

580 per mile, while the assessed valuation of the Grand 

Island-& Wyoming Central Division of the same company 
was assessed at $3,400 a mile. We select these two lines 

for the reason that between these respective points they 

are practically of the same physical value. That is, on 

neither of them are there any expensive and valuable im-
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provements except at Lincoln. The difference in the as
sessed valuation of the two lines can only be accounted 
for by the fact that the Burlington main line, in its report 
to the auditor of public accounts, shows net earnings of 
$12,551, while the Grand Island & Wyoming Central Di
vision was shown to have been operated at a loss of $940 
per mile for the year 1900. The difference in assessment 
must therefore have been principally accounted for by the 
difference in earning capacity of the two lines.  

The railroads, particularly the Union Pacific, are as
se'ssed at more than one-fifth of the value of the tangible 
property and more than one-seventh of the entire stock 
and bond values. All other property in the state is as
sessed on a basis not exceeding one-tenth of its actual 
value. In the maximum freight rate case evidence was 
introduced by the chief engineer showing the cost of re
placement or reproduction of the tangible property of the 
Union Pacific. The cost of the different items as testified 
to by him amounted to $30,853,057. Of this $2,200,000 
covered property assessed by the local assessors, leaving 
subject to assessment by the state board property to the 
value of $28,653,057, or $30,239 per mile for the 947.56 
miles of the Union Pacific in the state. This property is 
assessed at an average of $6,572 per mile. The stock and 
bonded indebtedness of the Union Pacific Railroad Coi
pany was created and made in connection with the Oregon 
Short Line and the Oregon Railroad & Navigation Com
pany. To get an exact and accurate statement of the 
stock issued and bonded indebtedness of the Union Pacific, 
it must be made in connection with all three of these lines, 
taking the three as a whole. The stocks and bonds cover 
not only the railroad mileage of the three companies, but 
their ownership in securities representing large amounts 
of other property. To ascertain the amount of stocks and 
bonds issued applicable to the railroad mileage of the 
three companies, the amount representing these securities, 
which is $332,631,259, must be deducted from the total 
amount of the stock issued and bonded indebtedness,
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There must also be made a reduction to cover the land 
grants of the Union Pacific, which are represented by 
stocks and bonds, and the water-line properties of the 
Oregon Railroad & Navigation Company. Deducting 
these three items leaves the total stock and bonds repre
senting the railroad mileage of the three companies, $254,
297,187, which makes bonds and stocks $45,574 per mile.  
The average assessment of the Union Pacific lines in the 
state is, per mile, $6,572, which therefore represents more 
than one-seventh Qf the stock and bond values as above 
stated.  

On the question of fraud Mr. Tohn D. Howe spoke in 
part as follows: 

'Now about the fraud alleged. I will speak of the two 
principal companies. Fraud is alleged. The relator al
leges actual knowledge. They did so wrong a thing as 
to refuse to consider $100,000,000 worth of property, when 
the people of this state, by their volunteer representatives, 
urged them to consider it, and after this court had sub
stantially said it is your duty to do it! I refer to the fran
chises. Past boards have been mistaken, but you have no 
excuse now to be mistaken as to your duties! What is 
fraud, if that is not fraud? The whole thing was cut and 
dried, I have no doubt. What difference did it make to 
them that the Burlington railroad hadn't made any re
port or that half a dozen railroads hadn't made any re
port? What do we want of reports; what do we want of 
the annual reports of the Q. road? they must have said.  
The reports should have been filed in January and April, 
as the constitution and law require. "What do we want 
of the tax lists or revenue returns called for by the revenue 
law? Why, we don't need them. They are not here, but 
we haven't missed them at all." They were not asked 
for; they were not even missed. Then these delinquent 
railroads, two or three of them, sent down their annual 
reports which should have been there in January.  

I make the startliig statement that the C., B. & Q.
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railroad, which operates more railroad in this state than 
any other company, is not assessed for one penny in the 
state of Nebraska! Its name is not in the list, it has 
returned no list, but its auditor, under instructions, has 
put in fifteen skeletons, not even cadavers or stiffs, with 
no resemblance to a living thing. It is shown here that.  
the Q. road should be assessed on many millions of dollars, 
and yet it is not assessed for one cent! Is that fraud or 
isn't it fraud? 

A valuable bit of information is picturesquely brought 
out in the Union Pacific argument by Mr. Baldwin, which 
will serve for an illustration. He speaks of the Bur
lington's so-called "main line" to Kearney. If I were the 
railroad and had to pay taxes on the main line I would 
want it a very short line. I would rather pay on 191 
miles running out to Kearney than 450 miles running 
toward Denver. I would make up a pretty good showing 
of earnings, in some way or other, so as to have some 
excuse for calling it the main line, because 191 is less 
than 450. It would cost less. Now that line is assessed 
for $10,580 a mile, the great "main line," and yet the 
gentleman tells us, with great, simple honesty, that it 
earns $12,551 per mile net! Assessed at less than its net 
earnings! How would you assess a building that would 
earn $12,551 net? For less than its net earnings-$2,000 
less? Here is not one building alone, but 191 buildings.  

In Lincoln one building is shown to have earned net, 
$9,000. What is that assessed for? Ninety-five thou
sand dollars! About ten times. When I capitalize the 
Burlington's "main line" net earnings at 4 per cent., which 
means par, it shows a capitalization of $313,000 per mile 
for every mile of the 191; therefore that main line is as
sessed at about one-thirtieth of what we say its value is, 
valuing it on a basis of 4 per cent.; it is one-thirtieth and 
is refusing to pay anything to speak of in the cities.  

Now we will glance at a few things with reference to the 
Union Pacific. Their own attorney has endeavored to 
confuse the issue, by bringing in three great transporta-
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tion companies-the Union Pacific system, he says, is com
posed of three separate transportation companies. The 
two Oregon companies operate under their own charters 
and have no property in this state. We have nothing to 
do with them. We will take that one paper in evidence, 
the Union Pacific statement, showing "mileage, capital 
stock, earning and operating expenses" of the Union 
Pacific Railroad company for the year ending December 
31, and the earnings for its mileage in Nebraska alone.  
It gives gross earnings, operating expenses and net earn
ings for Nebraska. It shows its net earnings were.$4,711 
for each and every mile in Nebraska! The Union Pacific 
is stocked and bonded for over $130,000 for every mile of 
its road. Every mile is treated like every other mile.  
Its stock and bonds are worth in the market over $120,000 
per mile. Taking, however, these earnings only, and they 
equal 4.7 (nearly 5) per cent. on $100,000! 

Now take all their figures, what do they amount to as 
compared with that solitary fact? That tells the whole 
story. And yet the Union Pacific has part of its line, 
sixty-five miles and a fraction, separated from the parent 
company as a separate concerif, and assessed at $3,000 a 
mile. One thousand seven hundred dollars less per mile 
than the net earnings of that same company! Three 
thousand dollars is less than one-thirtieth of a hundred 
thousand dollars! There are 414 miles assessed at $3,500, 
or 31/2 per cent. of $100,000, $1,200 less than each and 
every mile of it earns net! The great main line is assessed 
at less than 10 per cent.-only 9.8 per cent. on $100,000 
($9,800). Your honors, if that is not fraud, if that assess
ment is not impeachable, what is the matter with it? Is 
it full of righteousness or of unrighteousness? At the 
very lowest, their assessment should be double what it 
is on the main line, on every mile they have in the state.  

I might have said, with reference to the B. & M. company 
in Nebraska, that it has been dead for twenty-two years.  
The concern was consolidated with the parent company 
twenty-two years ago, last January, and the records of
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the secretary of state's office contain the record of it.  
Before leaving the Burlington, I will say that all of its 
lines here, its fifteen lines, are operated under the Q.  
charter-the Q. franchise, every mile of it earns an equal 
amount, and every mile must be assessed alike, main line 
and branches. So we say that property is worth, accord
ing to Mr. Iarrington's figures, $50,000 a mile, and its 
market value $55,000. Its earnings, taken from the 
people, some of it unfairly taken, make large interest on 
that, and not for one mile, but for every mile of that 
system.  

Let us see how these railroads are profiting by the re
funding process. The New York Central will, this year, 
save $1,500,000, and from this time on, each year, just 
by simply refunding high-rate bonds for low-rate bonds.  
That makes their property so nich more valuable. That 
amount could be laid aside by the New York Central. It 
will pay interest on $45,000,000 of securities at 4 per cent.  
They can put that $45,000,000 of assets into their treasury.  
The Northwestern will save, in the same way, $050,000, 
equal to $15,000,000, capitalized in that way. The Bur
lington has already retired some of theirs and next year 
$22,000,000 bearing 7 per cent. mature, and they can be 
reduced, I take it, to 3½ per cent. bonds, because the 
Burlington has got out as the statistics show, 31/2 per 
cent. bonds on the Illinois division, maturing in 1949, in 
the sum of over $26,000,000 quoted above par. So much 
for what money is worth, so much for what its use is 
worth. What will the railroads do? Will these railroad 
companies cut the rates? Will they reduce the rates? 
Will they pay more taxes upon their assets? If not, why 
not? What will they do to do justice to the people? 

HOLCOMB, J.  

This is an action of mandamus, instituted in this court 
in the exercise of its original jurisdiction, and brought 
for the purpose of compelling the respondents, as members 
of the state board of equalization, to reassemble and reas-
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sess the property of the railroad, telegraph, and sleeping 
car companies doing business in this state, subject to taxa
tion for general revenue purposes for the current year.  
The respondents, the governor, treasurer and auditor of 
public accounts, are by law charged with the duty of as
sessing for revenue purposes the properties of the corpora
tions mentioned subject to taxation within the state, and 
for that purpose are constituted a state assessing board, 
in conjunction with their other duties as a state board of 
equalization. They have, at least in form, discharged the 
duty thus imposed upon them by assessing the corporate 
properties over which they are invested with jurisdiction; 
but it is contended by relators that there has been such a 
departure from the law in making such assessment that 
the action taken is thereby invalidated, and recourse is 
had to this proceeding to secure a valid assessment as by 
law required. The more essential averments in the affi
davit for a writ of mandamus and the alternative writ 
based thereon are as follows: 

"And in this behalf, your relator alleges the truth and 
the fact to be, that said respondents refused and neglected 
to assess for taxation for the year 1902, the franchises of 
any of said railroads, as it was their duty to do, under and 
by virtue of the constitution and laws of the state of 
Nebraska, said respondents stating that there was no 
statute law requiring them to assess the franchises of said 
railroads, although each and all of said franchises are of 
great value, the exact value of which is to this relator un
known, but he alleges them to be of the fair value of about 
$200,000,000 for all of said railway systems, operating and 
doing business in the state of Nebraska for the year 1902 
and for many years last past and that, had said respond
ents performed their duty in this behalf, and assessed the 
value of the franchises of said railroad companies and 
all of them, as by law required for taxation for the year 
1902, it would have materially increased the grand total 
of assessed valuation for said year and so reduced the taxes 
of all other taxpayers, including those of this relator, in 
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the state of Nebraska. But that said respondents assessed 
the tangible property of all of said railroads operating and 
doing business in the state of Nebraska for the year 1902, 
at the sum of $26,589,592.70 without taking into consid

eration the fair value of the franchises of said railroads 

or any of them for the year 1902. Your relator also avers 

that said board failed and neglected to assess the value 

of the franchises of said telegraph companies. * * * 

That said respondents as said state board of equalization 

as aforesaid, have grossly and knowingly violated their 

duty to the people of the state of Nebraska, and to this 

relator, by disregarding the plain provisions of the con

stitution and laws of the state of Nebraska by not assess

ing the franchises of all of said corporations at their fair 
value for taxation for the year 1902." 

An, amended return by the respondents to the alterna

tive writ has been filed, wherein it is alleged that after 

securing the information contemplated by statute for the 

purpose of making an assessment of the corporate prop

erties therein mentioned, and examining the returns made 

by the respective companies, which by law they were re

quired to make, all of which was done under and by virtue 

of the powers conferred upon said board, "that said re

spondents sitting as such board of equalization, performed 

and completed the duty of assessing the properties of said 

railroad, telegraph and sleeping car companies on the 

16th day of May, 1902; that in arriving at the valuation 

of the several properties of said respective companies for 

assessment and taxation within the state of Nebraska, said 

board of equalization considered the fact that said com

panies and each of them were actually engaged in using 

and operating all of their properties in the performance 

of the duties incumbent upon them and each of them by 

law to perform, and in transacting the business for which 

they and each of them were incorporated; and also con

sidered the revenues and earnings of said companies from 

the use and operation of their several properties; and 

thereupon, after full consideration of said matters, each
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of the properties of said respective companies was valued 
as a unit for sid purposes of assessment and taxation," 
and "that said respondents did not believe that under the 
law defining the powers and duties of the respondent 
board it had authority to value and assess the corporate 
franchises of said companies separately and apart from 
their tangible property and here submit the facts that 
were actually taken into consideration by said board in 
the performance of its said duty." The other allegations 
of the alternative writ are denied.  

The relators, as we interpret the pleadings, instituted 
the action with the object and for the purpose of com
pelling the board to assemble and reassess all the property 
it is its duty to assess, on the theory that the board failed 
to assess the franchises of the several corporations whose 
property they attempted to assess, which it is claimed and 
alleged were omitted from the assessment first made, and 
were not taken into account in assessing such properties; 
that only the tangible or physical properties were as
sessed, thus permitting to escape from taxation the most 
valuable portion of the properties of such corporations, 
which was an unlawful and unjust discrimination in their 
favor, and in fraud of the rights of the taxpayers gen
erally, and especially the relators. And, secondly, it is 
contended that the respondents grossly and wantonly dis
regarded the law in the assessment of such properties, and 
valued the same for taxation so grossly inadequate and 
below their fair actual value as to vitiate the assessment 
so made; and that in law and fact, the 'action so taken 
was a nullity, and amounted to no assessment. By the 
amended answer, the respondents present the plea that they 
assessed the tangible and intangible property, including 
the franchises, of the different corporations assessed, and 
that the assessment so made was the result of an honest 
exercise of judgment upon full information and after sub
stantial compliance with the provisions of law governing 
the matter, and that the valuation placed on snch properties 
was the fair actual value for the purpose of assessment, and
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uniform with property generally assessed for purposes of 
taxation; that they did not assess the franchises separately 
and apart from the tangible property because they were 
without authority and power so to do. Under the issues 
thus presented, and the evidence in support thereof, but 
two principal questions are presented for consideration 
and determination; they being: First, has the assessing 
board failed or neglected to assess property which it is 
its duty under the law to assess? and, second, in making 
the assessment complained of, has the board acted fraudu
lently in valuing such properties for assessment purposes, 
and for that reason rendered void the action taken? Re
spondents insist that no question of fraud is presented by 
the pleadings. We are disposed to the view that the issue 
of fraud is not as clearly presented as good pleadings 
would seem to require, and yet we have construed the 
ninth paragraph of the alternative writ heretofore quoted 
as raising that issue. We therefore consider the case in 
the dual aspect in which it seems to be presented.  

By section 74, article 1, chapter 77, of the Compiled 
Statutes, 1901, the governor, auditor of public accounts, 
and treasurer of the state, are constituted a state board of 
equalization, with certain powers and duties to be by them 
discharged, relative to the equalization and levy of all 
taxes for revenue purposes as therein defined. By sec
tions 39 and 40 it is incumbent on the state board of equal
ization, consisting of the officers named, to hold a meeting 
at the office of the state auditor at a time as therein speci
fied, and to value and assess all property of the railroad 
and telegraph companies situated within this state, or 
used and operated therein, and subject to taxation. It is 
therein provided (sec. 40) : "and the said board shall then 
value and assess the property of said corporation [s] at 
its actual value for each mile of said road or line, 
the value of each mile to be determined by dividing 
the sum of the whole valuation by the number of 
miles of such road or line. In making up such 
valuation or assessment the said board shall examine and
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consider the return herein required to be made, or the 
information procured by the auditor in default of such re
turn, together with such other reliable information rela
tive thereto as they may be able to procure; said board 
shall not assess the value of any machine or repair shop or 
general office building, store houses or any real or per
sonal property situated outside of the right of way or 
depot grounds of such company. On or before the fif
teenth day of May, or so soon thereafter as the said board, 
or any two thereof, shall have made and determined said 
valuation and assessment, the auditor shall certify to the 
county clerks of the several counties in which the prop
erty of the aforesaid corporation, or any part thereof, may 
be situated, the assessment per mile so made on the prop
erty of such corporation, specifying the number of miles 
and amount in each of such counties. All such property 
shall, for the purpose of taxation, be deemed 'personal 
property,' and be placed on the tax list as hereinafter pro
vided." These sections make it the duty of the state board 
of equalization to value and assess for purposes of taxa
tion all railroad and telegraph properties of all kinds 
within the state, with the exceptions mentioned, subject 
to taxation for revenue purposes. By sections 40a and 40b, 
additional duties and powers are conferred upon the board 
with respect to the assessment of all sleeping and dining 
cars used and operated on the various lines of railway 
running in or through the state. A casual inspection of 
the revenue laws discloses that while property generally 
which is subject to taxation is assessed by local assessors 
in the townships and counties of the state wherein located, 
the property of railway, telegraph, sleeping and dining 
car companies, on which taxes are to be levied for general 
revenue purposes, is to be assessed by the state board of 
equalization sitting as an assessing body, and the value 
placed thereon as a basis for the levying of taxes to which 
such property is subject apportioned to the different coun
ties, precincts, school districts and the different municipal
ities of the state in proportion to the number of miles of
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such railway or telegraph lines, which are situated in such 
political or municipal subdivisions. Under the subject of 
"Revenue and Finances," section 1, article 9, of the consti
tution, it is ordained that "the legislature shall provide 
such revenue as may be needful, by levying a tax by valua
tion, so that every person and corporation shall pay a tax 
in proportion to the value of his, her or its property and 
franchises the value to be ascertained in such manner as 
the legislature shall direct." The dominant idea of the 
organic law which we have just quoted is that needful 
revenues for the purpose of defraying expenses of state 
and municipal government shall be raised by levying a 
tax on property by valuation in such manner as that every 
owner of property subject to taxation shall pay taxes in 
proportion to the value of the property owned. The word 
"property" is used as a generic term, and in its broad and 
comprehensive sense, and comprehends, no doubt, all in
tangible property of whatever description, including fran
chise, although the latter is expressly specified, as well as 
physical or tangible property, such as real estate and per
sonal property of a character universally regarded and 
accepted as proper subjects of taxation. It is equally 
obvious that in order to comply with the intent and spirit 
of the fundamental law, as well as the statutes enacted in 
pursuance thereof, all property valued and assessed for 
revenue purposes should be assessed at a uniform value, 
to the end that every person and corporation shall con
tribute his or its just and fair proportion of the needful 
revenues for governmental purposes. While the statutes 
on the subject provide for the assessment of all property 
at its fair cash value, the fact is notorious, and regarding 
which we, as a court, may properly take notice, that as
sessed values generally are far below the fair market 
value of the property assessed; so much so that it may be 
said, speaking in general terms, that the property actually 
returned and assessed for purposes of taxation is as
sessed for only one-fifth to one-tenth of Its reasonable 
market value, or for such an amount as it would sell for 
in the open markets.
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It is unnecessary that we should, in this connection, do 
more than to refer briefly to the fact that much property 
subject to taxation escapes the assessing officers alto
gether. In determining the value of property for assess
ment purposes we can not take this class of property into 
account. Much is said in briefs of counsel on behalf of 
respondents in regard to the value of all property in the 
state subject to assessment, as shown by returns of census 
officers, and other similar statistics. In our judgment, no 
sound claim can be made for a lower valuittion of property 
returned for assessment purposes on the ground that some 
of the property subject to assessment escapes taxation al
together. The only safe and satisfactory rule, as we view 
the subject, is by a comparison of values of property 
actually returned and listed for taxation, and therefrom 
ascertain the standard of valuation at which property is 
assessed, and thus conform to the constitutional rule of 
uniformity. If some property escapes taxation, this is no 
reason why railroad property as a class should be valued 
lower than all other property on which taxes are levied 
and assessed. If in truth much property which should 
bear its just proportion of the public burdens escapes tax
ation, the remedy lies in having it reached by the taxing 
authorities, and brought to the standard of valuation at 
which all other classes of property are assessed. The 
paramount object of the constitution, and the laws rela
tive to taxation, as we conceive the rule to be, is to raise all 
needful revenues by valuation of the taxable property so 
that each owner of property taxed will contribute his or 
its just proportion of the public revenues. The object of 
the law of uniformity is accomplished if all property 
within the taxing jurisdiction is assessed at a uniform 
standard of value, as compared with its actual market 
value, even though there be great disparity between values 
as assessed for taxes and the value as fixed in the open 
markets by barter, exchange, or by buying and selling, 
and other commercial transactions in which values and 
prices enter as important factors. The subject relating
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to the rule of uniformity has heretofore received consid
eration by this court in the case of the State v. Osborn, 60 
Nebr., 415. It is there held that the valuation of property 
for taxation must be uniform. Says the court in the opin
ion, at page 419: "There is another cardinal rule of taxa
tion, and that is that 'every person and corporaLn shall 
pay a tax in proportion to the value of his, her or its prop
erty and franchises.' Constitution, art. 9, see. 1. And 
this rule of uniformity applies not only to the rate of taxa
tion but as well to the valuation of property for the pur
poses of raising revenue. High School District No. 137 
v. Lancaster County, 60 Nebr., 147. The constitution for
bids any discrimination whatever among taxpayers. State 
v. Graham, 17 Nebr., 43; State v. Poynter, 59 Nebr., 417.  
Thus if the.property of one citizen is valued for taxation 
at one-fourth its value, others within the taxing district 
have the right to demand that their property be assessed 
on the same basis. The rule of uniformity is satisfied 
if observed by each jurisdiction imposing the tax.  
Jones v. Commissioners, 5 Nebr., 561; Turner v. Althaus, 
6 Nebr., 54; Pleuler v. State, 11 Nebr., 547." In State v.  
Karr, 64 Nebr., 514, in speaking of the case from which we 
have just quoted, it is said by the author of the latter 
opinion: "From the context and the subject-matter being 
considered, it is manifest that the doctrine intended by 
the court was that when the property generally in the city 
is assessed at a certain proportion of its actual value any 
person whose property is assessed at a greater proportion 
of its actual value has ground for complaint, and so, when 
the property of one person is assessed at a less proportion 
of its value than the proportion of value at which property 
in general in the city is assessed, any taxpayer who is 
injured thereby has cause of complaint." See, also, 
Bureau County v. Chicago, B. d& Q. R. Co., 44 Ill., 229, 
where it is held that the rule of uniformity of taxation 
prescribed in the constitution requires that one person 
shall not be compelled to pay a greater proportion of the 
taxes, according to the value of his property, than an-
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other; that uniformity, as a vital principle, was the dom
inant idea of. the constitution relative to the assessment 

of property and levy of taxes thereon for revenue pur

poses. From the foregoing it is altogether clear that in 

the discharge of the duties incumbent on the state board 

of equalization as an assessing board it was the duty of 

the members thereof, or a majority of them, to, in the man

ner and by the methods pointed out by the legislature, as

certain the fair and reasonable value of all of the prop

erties of whatsoever kind owned by the corporations sub

ject to taxes in this state, which it was their duty to assess, 

and to value such properties for the purposes of taxation 

so that the owners thereof should be required to pay a tax 

in proportion to the value of their property uniform, so 

nearly as was practicable, with the standard of values gen

erally placed on all other species of property throughout 
the state, which is assessed by the different assessing offi

cers selected for that purpose in the manner provided by 
law. It would be unfair to the railroad corporations to 

assess their properties in this state at a greater valuation 

than that which prevails in the assessment of property 

generally, and it would be unjust to the great body of tax

payers paying taxes within the state were the values for 

assessment purposes of the railway companies so dispro

portionately low as to permit them to escape their just 

and fair proportion of the taxes needful for the public 

revenues.  
In the first return made by the respondents it was ad

mitted by them that they had not assessed the franchises 

of the different corporations whose properties it was their 

duty to assess, for the reason that they did not believe they 

were possessed with the authority and power to assess 

such franchises. In the amended return which supersedes 

the first one, and from which we have quoted, they allege 

in detail what action was taken, and from these allega

tions in the amended answer and the evidence in support 

thereof we are asked to conclude, as a matter of law, that 

the franchises of the different corporations whose proper-
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ties were-valued by them were considered, valued and 
actually assessed with the tangible property all as a unit 
or as one property, and that in truth all of the properties 
of said corporations, both tangible and intangible, subject 
to taxation were comprehended and included in the as
sessment actually made, and. that the values they arrived 
at were the fair values of all of such properties for taxa
tion purposes. We have been favored with exhaustive 
briefs ori the question involved in the controversy on the 
part of counsel for relators and by counsel on behalf of 
respondents, who represent the important railway sys
tems of the state, and who appear (maidci curia'. Since the 
filing of the amended return to the alternative writ, no 
difference of opinion appears to exist between any of the 
numerous counsel as to its being the duty of the board of 
equalization to assess all properties of the railroad com
panies and the other corporations mentioned, whether it 
be tangible or intangible,-whether physical property, 
such as road-bed, right of way, rolling stock, improve
ments in the way of depots or other like property used in 
the operation of such railways, or intangible, such as fran
chises or other elements of property of an incorporeal 
character. It is conceded, if we understand counsel for 
respondents aright, that the duty devolves on the state 
board of equalization to ascertain the value, and assess for 
revenue purposes all properties of the railway and tele
graph companies, both tangible and intangible, subject to 
taxation in this state; and that if in fact the board has 
failed to.assess and omitted from consideration the fran
chises of the different corporations whose property they 
are required by law to assess, a cause of action has been 
stated and established by the evidence on the part of the 
relators, and that a writ should accordingly issue as 
prayed.  

Whatever may have been the views heretofore enter
tained as to what elements or factors should be consid
ered and taken into account in the assessment of the prop
erty of railway and telegraph companies, it is now the
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firmly established rule that franchises and other rights, 
privileges and obligations having the elements of prop

erty of an intangible character, are subject to valuation 

and assessment in like manner as the physical properties 

belonging to such corporations, such as road-bed, ties, 

iron, depots, rolling stock, etc. Says the United States 

supreme court: "That the franchise, capital stock, busi

ness, and profits of all corporations are liable to taxation 

in the place where they do business, and by the state which 

creates them, admits of no dispute at this day. 'Nothing 

can be more certain in legal decisions,' says this court, in 

Society for Savings v. Coite, 6 Wall. [U. S.], 594, 606, 'than 

that the privileges and franchises of a private corporation, 

and all trades and avocations by which the citizens acquire 

a livelihood, may be taxed by a state for the support of the 

state government.' State Freight Tax Case, 15 Wall. [U.  

S.], 232; State Tax on Railway Gross Receipts, 15 Wall.  

[U. S.], 284." State Railroad Tax Cases, 92 U. S., 575, 603, 
23 L. Ed., 663. The constitution in express terms pro

vides that franchises of corporations are subject to taxa

tion. They would no doubt be so regarded without this 

express provision, as coming within the meaning of the 

word "property." The legislature has provided for the 

.assessment of all such property of corporations generally 

by requiring the listing of the capital stock of such cor

porations, which, with the funded indebtedness, would 

ordinarily represent all of the property of such corpora
tions, both tangible and intangible, the latter being ascer

tained by separating tangible property from the whole of 

the property of such corporation as represented by its 

capital stock and funded indebtedness. State v. Karr, 64 

Nebr., 514.  
With respect to the property of railroad, telegraph, 

sleeping and dining car companies subject to taxation in 

this state, the legislature, in its wisdom, has provided a 

plan or scheme of assessment not common to other species 

of property on which taxes are levied and assessed. By 
section 39 of the revenue act it is made the duty of the
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principal accounting officers of the corporations men
tioned to furnish certain information as therein pre
scribed, and to list and return to the auditor of public ac
counts certain described property, therein mentioned, 
owned by the companies within this state on the 1st day of 
April of the year in which the assessment is made. It is 
further provided by section 40, that if the information re
quired by the preceding section is not received by the time 
specified, the auditor shall proceed to obtain the facts and 
information called for in any manner that may appear the 
most likely to secure the same correctly, which shall be 
considered together with such other obtainable reliable 
information as the board may be able to procure; and 
that as soon as practicable after receiving such informa
tion, a meeting shall be held by the state board of equal
ization, and an assessment made of all of such corporate 
properties for the purpose of levying taxes thereon, and 
the same apportioned to the different cities, counties, 
townships and other political subdivisions in proportion 
to the mileage of railroad or telegraph lines situated 
within such subdivisions. Section 32 of the revenue act 
has been considered and construed by this court in the 
case of State v. Karr, supra, and it is now contended by 
the relators that the provisions of this section are appli
cable, and should be complied with in assessing the prop
erties required to be assessed by the state board of equal
ization; that in addition to the information required by 
sections 39 and 40, all of the corporations assessed by the 
state board of equalization should be required to make a 
return in conformity with the provisions of section 32 
with respect to the capital stock of such corporations, and 
that the state board of equalization should then assess 
the intangible property of such corporation as thus re
turned, as contemplated by said section. Such a conten
tion, in our judgment, can not be upheld. The provisions 
of section 32, we think, apply only to the property of 
those corporations required to be listed and returned for 
assessment purposes and to be assessed by local assessors,
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selected to assess property generally in the different coun 
ties in the state. The purport and effect of the provisions 
of section 32 is to require the listing and assessment of all 
the property of the corporations coming within its pro
visions in two separate classes. It is obvious that the leg
islative intendment was to have all the tangible property 
of such corporations assessed as other tangible property, 
and that the value of the remainder or the intangible prop
erty of the corporation assessed was to be ascertained by 
finding the value of its entire property as represented by 
its capital stock, and then, by deducting the value of the 
tangible property assessed in the ordinary way, its in
tangible, or that Which was represented by its franchise, 
rights and privileges, should be assessed as a separate and 
distinct item of property. The capital stock represents 
the corporate estate, whether tangible or intangible. The 
rule is well settled to the effect that a tax upon capital 
stock of a corporation is, in effect, a tax upon the property 
and assets of such corporation. Massachusetts v. Western 
Union Telegraph Go., 141 U. S., 40; Pullman's Palace Car 
Co. v. Commonwealth, 107 Pa. St., 156. It thus appears 
that in assessing the property of the corporations enumer
ated in section 32, and to which its provisions are appli
cable, the real estate of such corporation is assessed as one 
item of property; the personal property, as the term is 
ordinarily understood, as another; and the remainder of 
the corporate estate, or the intangible property, including 
its franchise, is thereupon assessed and taxes levied 
thereon, the value thereof being ascertained by deducting 
from the total value of its capital stock the assessed value 
of the real and personal property, the remainder repre
senting the property and assets of the corporation subject 
to taxation, and not included in the two first items men
tioned. This method of procedure, as we shall hereafter 
see, is not applicable, nor was it intended by the legisla
ture to be followed, in the assessment of railroad and 
other corporate properties which it is made the duty of 
the state board of equalization to assess. A careful con-
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sideration of the provisions of sections 39 and 40, in con
nection with those of section 32, necessarily leads to the 
conclusion that the legislative method of ascertaining 
values, and of making an assessment are quite different.  
Instead of the property being classified, as in section 32, it 
is provided in section 40 that "all such property shall, for 
the pirpose of taxation, be deemed 'personal property."' 
Sections 39 and 40 embrace within themselves, as was 
evidently the intention of the legislature, a complete plan 
and scheme for the assessment of railroad and other cor
porate properties therein mentioned, and efitirely inde
pendent of the provisions of section 32. - These two sec
tions obviously contemplate the valuatibn and assessment 
of the whole of the property of each railroad and telegraph 
company, assessed as a unit, or in its entirety, on a mileage 
basis. It certainly can not be successfully contended that 
the real estate of such corporations should be assessed as 
one item, personal property as another, and the intangible 
property separate from the other two, as is provided shall 
be done by the language of section 32. On the contrary, it 
seems reasonably clear that in assessing railroad and tele
graph property as contemplated by sections 39 and 40, the 
whole property belonging to any one corporation, and sub-.  
ject to assessment in this state, should be valued for tax 
purposes in its entirety, and that in such valuation should 
be included all elements going to make up the entire prop
erty, whether consisting of franchises or other intangible 
property, or physical property, be it real, personal or 
mixed. By section 40 it is provided in express terms that 
the property of all such corporations shall be valued and 
assessed by the state board of equalization at its actual 
value for each mile of road or line which is assessed, the 
value of each mile to be determined by dividing the sum of 
the whole valuation ( i. e., the value of the whole property 
as a unit) by the number of miles of such road or line.  
Had the legislature intended that the state board of equal
ization should be governed in assessing railroad properties 
by the provisions of section 32, it would no doubt have so
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expressed itself in apt terms, and would have provided for 

such a return by the corporations to be assessed to the state 

auditor, with the other information provided for, as is re

quired under the provisions of this section. We have no 

doubt of the authority of the state board to obtain all the 

information which could be acquired by listing corporate 

property for taxation under the provisions of section 32, to

gether with much other -useful information pertaining to 

the subject; but in making an assessment of railroad and 

telegraph properties, the board, we are satisfied, should be 

guided by other considerations, and assess all such prop

erty as a unit, and at a valuation per mile for all property 

en masse on which taxes are to be levied. The section is in

capable of a literal application in the assessment of rail

road and telegraph properties. The capital stock of such 

corporations usually represents property and assets situ

ated in many different states and in several taxing juris

dictions, and to comply literally with the provisions of this 

section in this state would be utterly impracticable and 

impossible, for the reason that its capital stock and funded 

indebtedness would represent its entire property, where

ever situated, while that which would of right be subject to 

taxation here would be that proportion of the capital stock 

representing the property situated and used in. the opera

tion of the railroad or telegraph lines within the state, or 

only a fractional part of the total intangible property 
owned by such corporations. In the further discussion of 

the case our views regarding the intendment of the law as 

to the valuation and assessment of railroad property as a 

unit are more fully elaborated. As has been indicated, we 

are of the opinion that the provisions of section 32 apply 

to the assessment of corporate properties other than those 

to be assessed by the state board of equalization, while sec

tions 39 and 40 embrace the legislative plan and method of 

assessing railroad and telegraph property, which is full 

and complete within itself, and capable of enforcement en

tirely independent of the provisions of section 32.  

Looking, then, to the provisions contained in sections 39
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and 40 of the revenue act for the authority of the state 
board of equalization to assess the railroad and other cor
porate properties mentioned, we find, speaking in general 
terms, that it is the duty of the respondents to secure all 
reasonable and necessary information, the more important 
of which it is provided shall be furnished by the officers of 
the corporations to be assessed, and in default thereof to 
be obtained by such means as are most likely to secure the 
correct information, together with such other reliable in
formation relative to the matter as the board may be able 
to secure; and then to assess the entire property of any one 
corporation as a unit, or as one property, which is there
after to be apportioned on the mileage basis throughout the 
state, and taxes levied thereon, as on all other property, by 
the proper taxing authorities. In the assessment of such 
properties, the main object to be accomplished, as has here
tofore been stated, is to fix the valuation for taxing pur
poses with reference to uniformity as regards assessment 
values generally, so that each corporation assessed shall 
pay a tax in proportion to the value of its property and 
franchises. It is immaterial whether the property is physi
cal, tangible or intangible, the prime question being, what 
is the total value of the entire property of the corporation 
being assessed, and what should be its value for assessment 
purposes, so that it shall harmonize with the constitutioial 
rule of uniformity? In determining this value it is the 
duty of the board to consider all factors having the ele
ments of property, and which enter into and form a part of 
the total property and assets of the corporation. Whether 
the property be tangible or intangible, or a valuable privi
lege or contract right which enhances the value of the cor
porate estate and adds to its income-earning capacity, it 
should be considered and taken into account by the assess
ing board in fixing the total value of the property to be 
assessed. For this purpose the board is clothed with ample 
authority and power, and may have recourse to any 
rational method of acquiring information relating to such 
property and its value as will best conduce to a correct
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ascertainment of the actual value of all such property.  
Pertinent to the question we are considering are the ob
servations of the United StateS supreme court in Adamns 
Express Co. v. Auditor of Ohio, 166 U. S., 185. It is there 
said by Brewer, J., who delivered the opinion of the court 
(p. 218) : "In the complex civilization of to-day a large 

portion of the wealth of the community consists in intangi

ble property, and there is nothing in the nature of things or 

in the limitations of the federal constitution which re
strains a state from taxing at its real value such intangible 
property. * * * It matters not in what this intangible 
property consists-whether privileges, corporate fran
chises, contracts or obligations. It is enough that it is 

property which though intangible exists, which has value, 

produces income and passes current in the markets of the 

world. To ignore this intangible property, or to hold that 

it is not subject to taxation at its accepted value, is to elim
inate from the reach of the taxing power a large portion of 

the wealth of the country. Now, whenever separate arti

cles of tangible property are joined together, not-simply by 

a unity of ownership, but in a unity of use, there is not in

frequently developed a property, intangible though it may 

be, which in value exceeds the aggregate of- the value of the 

separate pieces of tangible property. Upon what theory of 

substantial right can it be adjudged that the value of this 

intangible property must be excluded from the tax lists, 
and the only property placed thereon be the separate pieces 
of tangible property?" 

Having indicated in a general way our views as to what 

factors or elements in the nature of property should be 

taken into consideration in order that an assessment, when 

made, should cover and include all property properly as

sessable to such railroad or other corporation which it is 

the duty of the state board of equalization to value for tax

ation, it seems proper, in this connection, to give brief con

sideration to the methods which may'be employed by the 

assessing board in arriving at a fair conclusion as to a 

valuation of the property to be assessed, including every
55
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thing comprehended within the meaning of the term "prop
erty" owned by such corporation. We have heretofore 
spoken of the rule of uniformity as applicable alike to the 
assessment of all classes of property within the state on 
which taxes are levied. Regarding the subject, it may be 
said that no fixed or inflexible rule can be laid down. The 
assessed value of property for taxation as fixed by assessing 
boards and individuals selected for that purpose must, in 
the nature of things, be a matter largely in the discretion of 
the party making the assessment. A valid assessment can 
result only in the exercise of an honest judgment as to the 
value of the property assessed. In assessing property, the 
value must, of course, be ascertained and arrived at in 
pursuance of certain established rules and prescribed stat
utory methods for the determination of the value of all 
property assessed for the purpose of raising needful public 
revenues, the chief inquiry and main consideration being, 
what is the fair and reasonable value of the property as
sessed, such as would be approved by men of ordinary in
telligence, prudence and judgment, who are qualified and 
competent to speak regarding the matter under considera
tion? Ordinarily, the fair cash value in the open markets, 
as fixed by competent evidence, will be a safe guide to 
Measure the value of property for the purposes of taxation, 
regard being had to the rule of uniformity of which we 
have made mention. It may be, and probably is, true that 
much of the property of railroad companies subject to tax
ation is of such a nature and so situated that in the ascer
tainment of its value for the purpose of taxation the ordi
nary methods of determining value, as applied to property 
generally, are of no practical benefit. A railroad right of 
way, road-bed, ties, irons and superstructures, all required 
for the necessary and successful operation of the road and 
the conduct of the business, are of such character that it 
would be difficult, indeed, to say what the market value of 
such property is when determined alone by the considera
tion of what it would bring in cash if exposed to public 
sale. There are obviously elements about a railroad prop-
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erty, and especially is such the case when we consider 
them as vast, industrial enterprises, operating in many 
different states, which make it necessary to ascertain the 
value of all the property connected with the construction, 
operation, and use in its entirety, or as one indivisible 
whole. Such a property can not be separated into broken 
parts as it may be located and used in different taxing 
jurisdictions and each part assessed as an independent 
piece of property. It is now a well established and ac
cepted rule that in the assessment of such property, or the 
part thereof subject to taxation by one taxing jurisdiction, 
it is necessary to consider and determine the value of the 
whole property wheresoever situated, and thereafter ascer
tain the value for the purposes of taxation of that portion 
of the whole which is situated and used and subject to taxes 
in the one taxing jurisdiction. When the value of the 
whole property is ascertained, and it is determined what 
proportion of the property is situated and used in any one 
state, the relation such part bears to the whole of the 
property of the entire system may be safely accepted as a 
proper guide and standard for the valuation of the prop
erty of such corporation which may rightfully be made the 
subject of taxation within such state. As to just what will 
determine the value of the entire railroad property, a part 
of which is to be assessed in any one state or taxing juris
diction, the courts themselves are not in entire accord.  
There are, doubtless, many elements and factors which 
conduce to a correct determination of the true value, and 
may properly be considered, which have received the ap
proval of the courts generally. It is not so important 
what the nature of the inquiry is when the question of the 
true value of the property is involved. The property can 
have but one true value, whatever may be the purpose of 
the investigation. Whether it be for the purpose of fixing 
reasonable rates for the transportation of passengers and 
carrying of freight, or for the purpose of taxation, the rule 
to be applied in ascertaining the value of the property 
should be the same. If railroad companies insist that their

VOL. 65]1 755



State v. Savage.  

property is of a certain value for the purp'se of determin
ing what are reasonable maximum charges for the trans
portation of passengers and carrying of freight, they have 
no ground of complaint if the same properly is assessed at 
the same value for taxation purposes. The same property 
can not rightfully be valued at one sum foi' one of the pur

poses mentioned, and at a different amount for the other.  
The state is too just in the administration of its laws to 
insist that railroad property should, for taxation, be con
sidered as of very great value, and for the purpose of regu
lating rates to be charged by such corporatons as common 
carriers, that the value of the same property is altogether 
lower. In the case of Smyth v. Ames, 169 U. S., 466, 546, 
known as the "Maximum Freight Rate Case," from this 
state, Mr. Justice Harlan, who wrote the opinion of the 
court, says with reference to the reasonableness of rates 
to be charged by railway corporations as common carriers, 
that the basis of all calculations "must be the fair value 
of the property being 'used by it for the convenience of the 
public. And in order to ascertain that vahue, the original 
cost of construction, the amount expended in permanent 
improvements, the amount and market value of its bonds 
and stock, the present as compared with.the original cost 
of construction, the probable earning capacity of the prop
erty under particular rates prescribed by statute, and the 
sum required to meet operating expenses, are all matters 
for consideration, and are to be given such weight as may 
be just and right in each case. We do not say that there 
may not be other matters to be regarded in estimating the 
value of the property. What the company is entitled to 
ask is a fair return upon the value of that which it employs 
for the public convenience." There is much controversy 
as to whether stocks and bonds, which ordinarily would 
represent the total value of the property and assets of a 
corporation, may properly be regarded as furnishing a true 
criterion in the ascertainment of the cor ect value of all 
the corporate property, both tangible and intangible.  

It is insisted, and not without merit, that the values of
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stocks and bonds of a railroad corporation are at times, 
and in many instances, more or less fictitious, occasioned 
by abnormal conditions, and frequently result from manip
ulations on boards of trade and in the stock markets; that 
considerations enter into the market quotations of such 
stocks and bonds, other than the real and actual worth of 
the property they represent. While conceding that the 
market value of the stocks and bonds of a railroad corpora
tion may not always furnish the best evidence, or the ex
clusive criterion of the yalue of the corporate property, it 
can not, we think, be gainsaid that the amount apd value 
of such stocks and bonds, if not subject to extraneous in
fluences, would very generally, if not uniformly, be a most 
important factor in the determination of the value of the 

corporate property which they represent, and should re
ceive due consideration, with other pertinent evidence, in 
reaching a correct conclusion as to the actual value of 
such property. The corporation is possessed of a vast 
property, extending through different states, of a great va
riety of character. Its capital stock, held by different 
holders subject to the bonded indebtedness, represents the 
proportions of the entire property held by each, and the 
total value of the stocks and bonds should ordinarily rep
resent the entire corporate estate, for which it stands.  
"Shares in a corporation" says Mr. Morawetz "represent 
fractional interests in the entire corporate concern, and 
their value necessarily depends upon the real capital which 
the company owns." 1 Morawets, Private Corporations, 
sec. 288. This is evidently the view entertained by the leg
islature of this state in the enactment of section 32 of the 
revenue act, requiring the capital stock of other corpora
tions than those assessed by the state board of equaliza
tion, to be valued and assessed for tax purposes at the 
actual value less the value of the tangible property of such 
corporations on which taxes are assessed and levied as 
such.  

In a late case decided by the United States circuit court 
for the northerr' district of Illinois (Chicago Union Trac-
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tion Co. v. State Board of Equalization, 114 Fed. Rep., 
557), a rule is announced whit'h eliminates entirely the 
market value of stocks and bonds, and fixes the value of the 
corporate property by capitalizing the net income at an 
interest-bearing rate of six per cent. The rule is thus an
nounced: "The value of the capital stock of a corporation 
and its franchise for the purpose of taxation is determined 
by ascertaining the true net earnings, which is the gross 
earnings reduced by the annual expenditures, increased 
debts, and the current depreciation in its tangible property, 
and by capitalizing such net earnings at the ratio of 6 per 
cent., and equalized to the assessment of the other prop
erty of the state." The proposition is somewhat novel and 
probably will not receive judicial sanction generally.  

In a leading case involving the consideration of the sub
ject, the supreme court of the United States, speaking 
through Miller, one of the then justices, has said: "It may 
be assumed for all practical purposes, and it is perhaps 
absolutely true, that every railroad company in Illinois has 
a bonded indebtedness secured by one or more mortgages.  
The parties who deal in such bonds are generally keen and 
far-sighted men, and most careful in their investments.  
Hence the value which these securities hold in market is 
one of the truest critcria, as far as it goes, of the value of 
the road as a security for the payment of those bonds.  
These mortgages are, however, liens on the road, and, tak
ing precedence of the shares of the stockholder, may or 
may not extinguish the value of his shares. They must in 
any event affect that value to the exact amount of the ag
gregate debts. For all that goes to pay that debt and its 
interest diminishes pro tanto the dividend of the share
holder and the value of his share. It is therefore obvious, 
that, when you have ascertained the current cash value of 
the whole funded debt, and the current cash value of the 
entire number of shares, you have, by the action of those 
who above all others can best estimate it, ascertained the 
true value of the road, all its property, its capital stock, 
and its franchises; for these are all represented by the
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value of its bonded debt and of the shares of its capital 
stock." State Railroad Tax Cases, 92 U. S., 575, 604.  

In the case of State v. Jones, 51 Ohio St.,492, which later 
on was followed by the United States supreme court, it 
is said regarding the same subject: "But the property of 
a corporation may be regarded in the aggregate, as a unit, 
an entirety, as a plant designed for a specific object; and 
its value may be estimated not in parts, but talke -. as a 
whole. If the market value-perhaps the closest approxi
mation to the true value in money-of the corporate prop
erty as a whole, were inquired into, the market value of 
the capital stock would become a controlling factor in fix
ing the value of the property. Should all the stockholders 
unite to sell the corporate plant as an entirety, they would 
not be inclined to sell it for less than the market value of 
the aggregate shares of the capital stock. Bcsides, while 
the amount of the capital stock may be limited by the 
charter and the laws governing it, the real and personal 
property of the corporation may be constantly augmented, 
and may keep pace with any increase in the value of the 
capital stock. The market value of the capital stock, it is 
urged, has no necessary relation to the value of the tangi
ble property of the corporation. But such is the well un
derstood relation between the two, that not only is the 
value of the capital stock an essential factor in fixing the 
market value of the corporate plant, but the corporate cap
ital or property has a reflex action on the value of the 
capital stock." To the same effect are Cleveland, C., C. & 
St. L. R. Co. v. Backus, 154 U. S., 439; Sanford v. Poe 
[Adams Express Co. v. Ohio], 165 U. S., 194, and the same 
case on rehearing, 166 U. S., 185. And this court has also 
indirectly expressed itself as being in accord with these 
same views in the recent case of State v. Karr, supra.  

From what has been said we do not wish to be under
stood as saying that a valid assessment may not be made 
without resorting to the method of ascertaining the value 
of the entire property we have herein last discussed. There 

are, no doubt, other avenues of information, and other
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factors proper to be considered; and when so considered 
in the assessment of the property of a railroad company, 
both tangible and intangible, and all such property is in 
fact considered, valued and assessed for the purpose of 
taxation, such an assessment can not be treated as a null
ity, nor can the deduction that property has been omitted 
which it is the duty of the board to assess properly be made.  
It is said that a sound and practical basis for the assess
ment of railroad property may be reached by other means 
than that of ascertaining the market value of the bonds 
and stocks of such corporation. It is done, says Clark, 
district judge, "by determining what it would cost to 
reproduce the property in its present condition, and at its 
present value, and to this is added the value of the fran
chise, which may be ascertained by looking to the actual 
earnings of the property as a basis; for it is this which 
shows the true value of the franchise and its use in con
nection with all of the tangible property. The stock and 
bond basis is liable to be erroneous and misleading in other 
practical particulars, which I will not stop to point out.  
When we come to actual earnings, a sensible and safe ele
ment is reached, which may be properly regarded in deter
mining actual, as distinguished from purely speculative, 
values on property. Earnings, however, furnish a safe 
basis on which to estimate values only when net earnings 
are considered. Indeed, no just result can ever be had by 
treating any element in a method of figuring on paper only.  
It is familiar knowledge that properties of this kind are 
operated at an enormously great expense, when compared 
with the operating expenses of other classes of property; 
and in a given case the gross earnings and receipts might 
be large, while nothing whatever would be left as a net 
result to pay a dividend or interest on the property actu
ally invested, after deducting proper charges." Railroad 
and Telephone Cos. v. Board of Equalizers of Tennessee, 
85 Fed. Rep., 302, 313. While the views thus expressed 
do not meet our unqualified approval, it may be said that 
the earnings of a railroad company is evidence of a most
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important character in determining the true value of the 
property from which the earnings accrue, that this is the 
chief element which gives value to property, and should 
be considered, in connection with other available and perti
nent facts, in determining the value of the entire corporate 
property. Says Mr. Justice Brewer in Cleveland, C., C. & 
St. L. R. Co. v. Backus, 154 U. S., 439, 445: "The rule of 
property taxation is that the value of the property is the 
basis of taxation. It does not mean a tax upon the earnings 
vhich the property makes, nor for the privilege of using 

the property, but rests solely upon the value. But the 
value of property results from the use to which it is put 
and varies with the profitableness of that use, present and 

prospective, actual and anticipated. There is no pecuniary 
value outside of that which results from such use. The 

amount and profitable character of such use determines 
the value, and if property is taxed at its actual cash value 
it is taxed upon something which is created by the uses to 

which it is put." In the case at bar it is the contention of 
the respondents that while they refused to assess fran

chises of the different corporations assessed separate and 

apart from the tangible property, they did in fact assess all 

such property, both tangible and intangible, and for that 

reason the writ prayed for ought not to issue. In the 

amended return it is averred that the board "considered 

the fact that said companies and each of, them were actu

ally engaged in using and operating all of their properties 

in the performance of the duties incumbent upon them and 

each of them by law to perform, and in transacting the 

business for which they, and each of them, were incor

porated; and also considered the revenues and earnings of 
said companies from the use and operation of their several 

properties; and thereupon, after full consideration of said 

matters, each of the properties of said respective compa

nies was valued as a unit for said purposes of assessment 

and taxation." We have seen that the property should be 

assessed as a unit; and if, in making such assessment, the 

board omitted no property which it was required to assess,
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we can not issue a writ requiring them to do that which 
they have already done, even though the court be of the 
opinion that the method adopted by the assessing boai'd in 
arriving at such conclusion is not the one best calculated 
to produce more nearly the most accurate result as to a 
true and fair valuation of such property. If the board 
acted honestly, if it assessed the intangible with the tangi
ble property, if the allegations in the amended return are 
sustained by the evidence, then such return is conclusive 
of the controversy, and a peremptory writ of mandamus 
can not issue. It is fairly to be deduced from the testimony 
relative to this point that the board acted largely on the 
prior assessments of railroad property, without entering 
into any very extended and exhaustive investigation of the 
subject on its own behalf, and was in a marked degree 
guided by such prior assessments. It is also testified, and 
is no doubt true, that the earnings of the different roads, 
as shown by the returns made to the state auditor, were 
considered as material factors, and were taken into con
sideration by the board in reaching the valuation placed on 
the different properties for assessment purposes. The only 
inference deducible from the evidence is that in valuing 
and assessing the tangible property of -the corporations 
assessed the board took into consideration and were influ
enced in their action by the fact that it was property being 
used in the operation of railroad and telegraph compa
nies, was earning an income, and being made the means 
and instrumentality for effectuating the purposes and ac
complishing the objects for which the companies were 
organized and doing business; that the railroad companies 
were transporting passengers and carrying freight for hire, 
and exercising the rights, powers and privileges of corpora
tions organized for the purpose of engaging in business-as 
common carriers; that the telegraph companies were like
wise engaged in a business of a public nature, charging for 
the services rendered the public, and earning revenues from 
such business. It is obvious that considerations of the 
character mentioned include and comprehend the elements
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which go to make up the entire property and its value, both 
tangible and intangible. If the assessment is made of all 
the physical property when considered in connection with 
the uses to which it is put and the earnings it is capable of 
producing, and the whole is valued and assessed as one en
tire property, then such an assessment must necessarily 
include the value of the franchise and other intangible 
property, as well as the tangible. Such a valuation would 
be that which it has as used, and by reason of its use. It 
would include the franchises, which give to the physical 
property an added value, which it would not otherwise 
possess, because of the uses to which it is put, and the 
profitableness of such use. It is evident, from an examina
tion of the evidence, that the board valued and included in 
its assessment property other than the naked physical 
property, because of t1le changed valuations placed on dif
ferent lines, which can not be satisfactorily accounted for 
when we consider alone the difference in value of the re
spective physical properties. The main line of the Union 
Pacific Railroad Company from Omaha to the western 
boundary of the state, and what is termed the main line 
of the Burlington & Missouri in this state from Platts
mouth to Kearney, are assessed at near $10,000 per mile, 
while many other lines of road are assessed at much lower 
sums, when, if the values of the physical property only are 
considered, the assessment values per mile should be much 
nearer together. Again, there is evidence tending to show 
what amount it would take to replace the physical prop
erty of different roads which were assessed, or, in other 
words, the cost of construction; and if, in assessing such 
properties, no regard was had to the value of the fran

chises, it is obvious that the board's valuation placed on 
the physical properties alone can not be sustained, as the 
inference is unavoidable that such valuation was grossly 
unfair and unjust to the railroads, and so lacking in uni
formity with valuations placed on property generally as 
to conflict with the constitutional provisions in that re

i gard, and necessitate the vacation of the entire assessment.
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It ought not to be presumed that the board of equalization, 
in assessing the different railroad properties, valued the 
same for tax purposes at sums much greater and grossly 
disproportionate to the standard of valuation for similar 
purposes prevailing generally, and we are not warranted, 
from the record, in assuming such to be the case. From an 
examination of the entire record the fair inference war
ranted therefrom is that the assessment complained of was 
made on the entire property of the railroad companies as
sessed, both tangible and intangible, and that the7 fran
chises were included in the assessment so made; that the 
whole property-that is, all that goes to make up values 
and determine the worth of the corporate property when 
considered in its entirety-was included in the assessment 
actually made. A peremptory writ can not, therefore, 
rightfully issue to compel the respondents to assess the 
franchises of the different railroads because omitted from 
the assessment of the tangible property by them valued 
and assessed for taxation purposes.  

It remains to be considered whether, in making the as
sessment of the corporate properties they were required to 
assess, the board acted in such manner as to warrant us in 
deducing from the record that they acted fraudulently, 
and in wanton disregard of the law and the rights of the 
taxpayers generally; whether, in the performance of the 
duties it was incumbent upon them to discharge, they dis
regarded the law, ignored established rules and methods, 
which should beo conformed to in the assessment of such 
properties, and thereby vitiated the action taken. It is the 
contention of relators that in making such assessment the 
board grossly and knowingly violated their duty to the 
people and td the relators by disregarding the plain pro
visions of the constitution and laws of the state, and be
cause thereof, the assessment made by them was invalid, 
and in law no assessment, and that they should be required 
to reassemble, and assess such property as by law required.  
This contention is predicated on the claim that the board 
proceeded in an irregular manner, and failed and refused
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to take into consideration information and facts essential 
in arriving at a fair valuation of the property to be as
sessed, and that the values placed thereon are so much 
below the standard of values for assessment purposes pre
vailing generally in this state as to all other property as
sessed for taxes, as to raise a presumption of fraud suffi
cient to invalidate the assessment so made.  

The proper limits of a judicial opinion such as we are 
preparing forbid us from entering into a detailed discus
sion of the evidence in the case at bar as presented by the 
record bearing on the question of the true and correct 
valuation of the railroad property which it was the duty 
of the state board of equalization to assess. There is in 
the evidence submitted for our consideration a great vol
ume of figures and other information touching the subject 
in a variety of ways, and offered for the purpose of eluci
dating the problem, and demonstrating what is a proper 
valuation of the railroad properties in this state subject to 
taxation. The more important of such evidence relates to 

the physical properties of the different railroad compa
nies, the cost of construction and reproductioi, the mile

age, and the earnings, both gross and net, together with the 
stock and bonded indebtedness and the value thereof, as 

disclosed by quotations from the market reports. The 

valuations of the same property, as assessed by the state 

board of equalization for many years prior to the present 

year, have been introduced in evidence. The relators argue 
that while the value of all railroad properties in the state 

has increased at a very great rate in recent years,-the 
stocks of such corporations almost doubling in value,-the 
value of such property as fixed for assessment purposes by 
the respondents is substantially the same as it was five or 

six years ago, when many railroads were bankrupt, and in 

the hands of receivers. It is said that whereas, during the 

depression,, in the business world of a few years ago, when 
property of every kind was shrinking in value, and had 

reached its lowest ebb, and railroad stocks were worth in 

many instances but a few cents on the dollar, that now
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stocks representing the same property have increased to 
par value, and often far above, reaching in some cases to 
a valuation nearly double that called for on its face. It is 
earnestly insisted that because of the marked increase in 
the market value of railway stocks and securities, and a 
corresponding increase in the value of the property repre
sented by such stocks and securities, and the greatly en
hanced earnings in recent years of all of such properties, 
that the assessment thereof for taxation must, in fairness 
to all taxpayers, be increased far beyond the value placed 
thereon by the respondents. It is conceded by counsel for 
respondents that there has been a noted increase in the 
value of railroad properties in this state, as a whole, in 
recent years, although the mileage has remained substan
tially the same; but it is insisted that taxable property 
generally throughout the state, both real and personal, has 
increased in value, and approximately at the same ratio, 
and yet values as fixed for assessment purposes have re
mained almost stationary, and that because thereof, and 
in order that the constitutional rule of uniformity be not 
violated, the assessed valuation of the railroad properties, 
which it is sought to impeach, is as it should be, and can 
not be overturned for the purpose of having a higher valua
tion placed thereon without resulting in the railroad com
panies being compelled to pay more than their fair and 
just proportion of the public revenues. The position of 
the respondents is that in observing the standard of valua
tion placed on property generally they could not place a 
different valuation on railroad and telegraph property 
without violating the rule of uniformity. Illustrating this 
line of argument, brief reference may be made, in a general 
way, to the relative values of railroad with other taxable 
property as returned by the taxing authorities which is 
drawn from the evidence introduced in this case. In the 
gradual development of the state it is but natural that 
under normal conditions there should be a gradual in
crease in the value of all property listed and returned for 
assessment purposes. In the year 1890 the assessment of
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railroad property reached in the aggregate, its highest 
valuation. There were in that year assessed 5,157.57 miles 
of railroad property at an average valuation per mile of 
$5,788.42. The value of other property as assessed that 
year amounted in the aggregate to the sum of $154,916,
083.49. In 1893 the value of all property returned and as
sessed for taxes exclusive of railroad property had reached 
the aggregate sum of $166,158,986.73. From 1890 to the 
year 1896, there was a gradual reduction in the total as
sessed value of railroad property of $4,429,513.05, so that in 
the year last mentioned there were assessed 5,242.39 miles 
of railroad property at an average valuation per mile of 
$4,585.51. This marks the lowest value per mile since the 
year 1890. The total value of all other property returned 
for taxation in the year 1896 had likewise undergone a de
crease in value, so that in that year it amounted in the 
aggregate to the sum of $141,653,762.37. In'1897 the ag
gregyate value had further decreased to the sum $139,632,
015.72. Since the year 1896 there has been a gradual, 
though light, increase in the valuation of railroad prop
erty. In 1901, 5,706.32 miles were assessed at an average 
valuation per mile of $4,653.96. All other property was 
assessed as of the aggregate value of $148,016,363.19. The 
assessment in question for the year 1902 was upon a mile
age of 5,703.32, and at an average valuation per mile of 
$4,694.63. The complete returns of the assessment of all 
other property had not been received when this case was 
tried, but in the estimation of a witness in the auditor's 
office, who testified during the trial, from such informa
tion as was then in his hands, it was his judgment that 
there would be an increase of from three to five millions, 
including the increased assessment of railroad properties, 
over the total assessment for the year 1901. It may be 
presumed that public officers charged with the perform
ance of a specific duty discharge the same, in the main, in 
conformity with law. It may be said that assessing offi
cers have undertaken to assess property on which taxes 
are to be levied so that each person or corporation assessed
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should contribute his or its just proportion of the taxes 

needful for the public revenues. The comparative figures 

we have just given are useful, and have probative value in 

determining the relative value, as judged by many different 

officers, covering a long period of time, between the prop

erty of the railway companies doing business in this state 

and subject to taxation therein, and all other classes of 

property listed and returned for the purpose of taxation, 
and therefore assist in the determination of the question 

under consideration as to a pioper valuation of the rail

road properties of the state for assessment purposes for the 

current year.  
Another vital point in the controversy, and regarding 

which there exists among counsel a radical difference of 

opinion, is in relation to the proper basis or standard of 

valuation for the assessment of property by the state board 

of equalization in order to conform to the standard of 

valuation employed generally in the assessment of other 

property. We have noted heretofore that while the law 

contemplates the assessment of property at its fair cash 

value, a wide departure from this requirement has gradu

ally grown up, so that now property is assessed at a valua

tion of but a fraction of its true and actual value. Counsel 

for respondents have in their presentation of the subject 

insisted that the relative value or standard for assessment 

purposes, as compared with the actual cash value, is in the 

ratio of one to ten; that is, that property is assessed on the 

average in this state at only about one-tenth of its fair 

cash value. On the other hand, the relators contend that 

the standard of valuation for assessment purposes is one

sixth to one-seventh the value which the property would 

bring for cash in the open markets. It will thus be seen 

that the view-point occupied by the observer makes a vast 

difference as to what is the proper valuation of railroad 

property for assessment purposes, regard being had to the 

very just rule that valuations should be uniform, and thus 

all property be required to hear its just proportion of the 

public taxes. It would be futile, as will hereafter be seen,
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for us to undertake to determine with any degree of nicety 
what is the true standard of valuation of property as gen
erally returned and listed for purposes of taxation. We 
can only inquire into the matter for the purpose of de
termining whether respondents, in assessing the proper
ties which it was their duty to assess, have expressed an 
honest judgment as to assessable values, upon sufficient 
information, or whether the method pursued in ascertain
ing and fixing the value of the property assessed was in 
such wanton and reckless disregard of their duties as to 
warrant the conclusion that they acted fraudulently. It is 
not within the province of this court to review the assess
ment made by the board, and to raise or lower it as equity 
and good conscience might seem to require. We can only 
determine whether the board has proceeded in a legal man
ner and, if so, we can not direct further action, even though 
we may disagree with the conclusion reached, or regard 
the method of procedure as not the most appropriate and 
best calculated to secure with the greatest certainty and 
accuracy a true valuation of the property assessed. If they 
have acted by assessing all the property it is their duty 
under the law to assess, and have proceeded in such man
ner that it can not be said they have acted fraudulently in 
that which they have done, the court is powerless to correct 
the error, even though it be conceded that the assessment 
as made is lower than in justice it should have been. By 
the laws of the state, the respondents, as its officers, are 
constituted a special tribunal or assessing board, charged 
with the duty of assessing railroad and other corporate 
properties mentioned in the statute, over which they are 
given exclusive jurisdiction for that purpose. They are 
required to assess all such properties at a valuation so that 
the corporations assessed may be required to pay their just 
proportion of the taxes needful for the public revenues.  
In performing the functions allotted to them, and making 
such assessment, in the very nature of things they are in
vested with certain discretionary powers requiring the 
exercise of an honest judgment as to the proper valuation 

56
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to be placed on such property for assessment purposes; and 
with such discretion, when exercised honestly and in good 
faith, the courts can not interfere. It will hardly be con
tended that the court can be appealed to for the purpose 
of trying the question of whether any individual assessor 
of the thousands throughout the state has valued a particu
lar piece of property which he is required to assess at its 
true valuation, to be determined by some approved scien
tific test or method. If the assessor acts honestly, if he 
exercises his best judgment, and actually assesses the prop
erty, and there is no element of fraud in what he does, an 
assessment so made must stand (except as it may be re
viewed and equalized by the properly constituted authori
ties in the manner provided by law), even though, by the 
application of the most correct and certain tests, the prop
erty so assessed was valued above or below what in truth 
and justice it should be. The state board of equalization, 
it must be admitted, is an administrative body, clothed 
with quasi-judicial powers in regard to the assessment of 
property it is by law required to value and assess. It has 
the right to exercise a fair discretion in expressing its judg
ment as to the valuation of such property; and when it has 
once acted, and there is no fraud shown, its judgment can 
not be controlled by the writ of mandamus.  

In a contest involving the validity of an assessment on 
the ground that it was grossly unfair and a fraudulent dis
crimination in favor of certain classes of property assessed, 
it is said by Mr. Justice Brewer, in speaking for the court 
in the case of Mifaish v. Arizona, 164 U. S., 599: "There is 
nothing tending to show that the board, in fixing the value 
of cattle at $7.42, acted fraudulently or with any wrongful 
intent, or that that valuation was not the result of its de
liberate judgment upon sufficient consideration and abun
dant evidence, and it would be strange, indeed, if an assess
ment could be set aside because a single witness is found 
whose testimony is that the valuation was excessive. No 
assessment could be sustained if it depended upon the fact 
that all parties thought the valuation placed by the assess-
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ing board was correct. Something more than an error of 
judgment must be shown, something indicating fraud or 
misconduct. It appears from the testimony of one of the 
members of the equalization board that it was guided 
largely by the valuation placed in other states and terri
tories upon railroad property, and that from such valua
tion as well as that given by the railroad company, it made 
the assessment at something like the average of the valua
tion of railroads in the various states and territories 
named. It is unnecessary to determine whether this board 
erred in its judgment as to the value of this property, 
whether it would not have been better to have made further 
examination ai d taken testimony as to the cost of con
struction, prese-t condition, etc. Matters of that kind are 
left largely to the discretion and judgment of the assessing 
and equalizing board, and if it has acted in good faith its 
judgment can rot be overthrown. Pittsburgh, U., C. & St.  
L. R. Go. v. Backus, 154 U. S., 421, 435." 

In the last case cited the court observes: "Whenever a 
question of fact is thus submitted to the determination of 
a special tribunal, its decision creates something more than 
a mere presumption of fact, and if such determination 
comes into inquiiry before the courts it can not be over
thrown by evidence going only to show that the fact was 
otherwise than as so found and determined. Here the ques
tion determined by the state board was the value of certain 
property. That determination can not be overthrown by 
the testimony of two or three witnesses that the valuation 
was othter than that fixed by the board. It is true such 
testimony may be competent, and was received in this case 
because, taken in conjunction with other testimony, it 
might establish fraudulent conduct on the part of the 
board sufficient to vitiate its determination." 

In a case somewhat analogous, where state officers were 
invested with certain discretion involving the exercise 
of judgment in the performance of their duties, it is ob
served by this court in State v. Kendall, 15 Nebr., 262, 267, 
after stating facts as they appeared from the record:
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"This being so, it is very clear that no court has the right, 
by the writ of mandamus, to interpose its judgment, to 
direct or influence their action. To do so would be usurpa
tion. The only acts which courts can rightfully control by 
this writ are such as are purely ministerial, and with 
which nothing like judgment or discretion is connected.  
United States v. Seaman, 17 How. [U. S.], 224, 230; United 
States v. Guthrie, 17 How. [U. S.], 284; State v. Fairchild, 
22 Wis., 110; People v. Contracting Board, 27 N. Y., 
378. Though they may require inferior tribunals to exer
cise judgment given them, or to proceed to the discharge 
of any of their functions, they 'can not control judicial dis
cretion.' Code of Civil Procedure, sec. 645." 

Authorities in great number might be cited in support 
of the rule announced, but it will serve no useful purpose.  

Whether it be an assessing officer or the state board of 
equalization, authorized to perform the same functions in 
respect of certain property, and for that purpose exercise 
the same powers, the action taken calls for an exercise of 
judgment involving necessarily a reasonable discretion or 
latitude as to the value of the property assessed. Such an 
officer or board acts in a quasi-judicial capacity in valuing 
the property over which they have jurisdiction, and pre
sumably act fairly and impartially in fixing such valua
tion. Dixon County v. Halstead, 23 Nebr., 697; State v.  
Dodge County, 20 Nebr., 595. The only safe and sound 
principle that can be applied is that when the board has 
once acted, has expressed an opinion of a judicial nature 
as to the value of the property regarding which action is 
had, such action can be attacked or impeached only for 
fraud, or such gross irregularity as amounts to a fraud, 
showing a wanton disregard of the law, with the evident 
intention of discriminating in favor of or against certain 
of those who are affected as taxpayers by the action so 
taken. It can not, we think, be said that the record war
rants us in drawing the inference that the assessment made 
by the state board of equalization may successfully be im
peached for fraud, declared void and equivalent to no as-
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sessment, nor that the valuation placed on the property 
assessed is so low as to clearly show that it is fraudulent, 
and intended as a discrimination in favor of the railroad 
companies. Were the record such as to justify the in
ference that the assessing board disregarded well-known 
rules for the valuation of the railroad and other corporate 
properties which it was its duty to assess, including the 
franchises and other intangible property, and refused and 
neglected to consider important and reliable information 
from which the correct valuation of such properties might 
be ascertained, and assessed such properties at a grossly 
inadequate sum, and thereby violated the rule of uniform
ity, which requires that all property shall be assessed by 
valuation at such sum as to require each owner to pay his 
or its just proportion of the taxes necessary for the public 
revenues, then it can not be doubted that an assessment 
so made would and should be adjudged to be void, and a 
writ of mandamus issue, compelling action in the manner 
provided by law. In the recent case of State Board of 
Equalization v. People, 61 N. E. Rep. [Ill.], 339, 342, it is 
said by the supreme court of that state: "We have re
peatedly held that an assessment may be impeached on 
the ground that property has been fraudulently assessed 
at too high a rate. In Hotel Co. v. Lieb, 83 Ill., 602, we say 
(page 609) : 'Where * * * the valuation is so grossly 
out of the way as to show that the assessor could not have 
been honest in his valuation-must reasonably have known 
that it was excessive-it is accepted as evidence of a fraud 
upon his part against the taxpayer, and the court will in
terpose.' And in Railroad Co. v. Cole, 75 Ill., 591 [on page 
594]: 'Valuations must be the result of honest judgment, 
and not of mere will.' The converse of the proposition 
must be true, and an assessment may be impeached where 
the assessment has been fraudulently made at too low a 
rate. While it is true that fraud will not be presumed, and 
that the decision of the state board of equalization in fixing 
the value of corporate property for the purpose of taxation 
is quasi-judicial in its nature, still, when it is apparent to
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the court that every well-known rule for the valuation of 

capital stock, including franchises, hns been violated and 

arbitrarily disregarded by the board, and such board has 

refused to consider the statements as to values prepared by 

the assessors, under the statute, for its use, and has refused 

to consider information as to the value of such corporate 

property submitted to it by interested parties, and has 

arbitrarily fixed such assessments at a grossly inadequate 

sum under rules passed by it for the occasion, the court is 

justified in holding that fraud in the making of such as

sessments has been established, and such pretended assess

ments may be properly disregarded and treated as no as

sessments, and such board be coerced by the writ of 

mandamus to assess such property." It can not be fairly 

inferred from the record before us, as we view it, and treat

ing the pleadings as charging the state board of equaliza

tion to have acted fraudulently, that the board acted from 

improper motives, and with the object of unlawfully dis

criminating in favor of the railroad companies whose 

property it assessed. We are not warranted in saying that 

the respondents, with the intention of perpetrating a fraud 

upon the taxpayers generally, assessed the railroad prop

erties coming under their jurisdiction at a grossly inade

quate valuation, or that they wantonly or purposely dis
regarded all information from which a just valuation could 

be determined. They may have erred, and the judgment 

exercised in placing a valuation on the property assessed 

may not have been that which would meet the approval of 

disinterested and unbiased parties competent to judge of 

the valuation of such property. They adopted a method 

regarding the assessment of railroad properties which, in 

the main, has been in vogue in this state for many years.  

They doubtless endeavored, in the light of the information 

before them, to assess the railroad and other properties 
which they were required to assess at a valuation which 
would be just, and in proportion to the standard of value 
of property generally throughout the state, as fixed and 
determined by the assessors thereof. If the judgment thus
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exercised is not, in fact, the best, or if the property as
sessed was valued below that which it justly should be, yet, 
if the board pursued methods reasonably well calculated 
to reach the desired result, and exercised an honest judg
ment in valuing the property, the assessment can not be 
overturned.  

In the original answer to the alternative writ filed by 
the respondents it was admitted, in substance, that the 
franchises of the different railroads were not assessed be
cause the board believed it was not possessed with author
ity and power to assess such franchises, and that it had as
sessed only the physical or tangible property of -such 
railroad companies, and prayed the judgment of the court 
as to its right to assess the franchises of such railroad com
panies. This answer, as we have seen, was, before trial, 

superseded by an amended return, in which it was alleged 
that the whole of the properties, both tangible and in
tangible, of such railroad companies, was valued and as
sessed at such sum as, from all the information then before 

the board, seemed right and proper, and that the board 
had refused only to assess the franchises separate and 
apart from tangible property. The first return has thereby 

become of no value except as evidence, for the purpose of 
showing, with the other evidence in the case, what was 
actually done by the board in the matter of making such 
assessment. Such admissions by the respondents, with 

other statements in corroboration thereof, introduced in 
evidence, very naturally raise a doubt and inject an ele
ment of uncertainty in the case as to what was actually 

and in fact done, and the nature of the action taken by the 

board in the valuation of the properties which it was re
quired to assess. While the true inquiry is, what was the 

action actually taken, and what property was in fact val

ned and assessed, the statements and conduct of the mem

bers of the board as to what was required of them in tke 

assessment of railroad property seems to show a somewhat 
clouded condition of the mind, and afforded justifiable 
grounds on the part of the relators for the belief that the
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board had failed and neglected to consider and include in 

its assessment property which they were by law required 

to value and assess with the other properties of such cor

porations. In the face of these declarations and admis

sions it is not to be wondered at that relators felt 
aggrieved, and regarded the action thus taken as evidenc

ing something less than a full performance of official duty, 
to correct which the writ of mandamus ought to issue.  

Evidence of the character just alluded to, has not been 

lost sight of in our consideration of the question presented 

to us, and yet, from all the facts and the circumstances as 

disclosed by the record bearing on this point, we can not 

escape the conclusion that both the tangible and intangi
ble property of the railroad companies was in fact assessed 

as one property, or as a unit; that the property was as

sessed as a live, going concern, and a valuation placed 
thereon when considered in connection with its use; and 
that those elements which render it valuable as an entire 

property, including within its scope all the essential qual
ities going to make up the whole property as a unit, were 
actually and in fact included in the assessment so made.  

What we have heretofore said with respect to the as
sessment of railroad and telegraph property, and the 
necessity for uniformity in valuation with property gen
erally throughout the state, applies more particularly to 
assessments provided for by the general revenue laws. It 
is contended by the relators that the state board of equal
ization altogether failed to take into consideration, in 
placing the valuation on property by it assessed, the fact 
that under certain assessment laws with respect to munici
pal taxes in cities of the metropolitan class and those of 
the first class having a populationof over 40,000 a much 
higher standard of valuation of property for assessment 
purposes prevails than the average standard obtaining 

generally in assessments under the provisions of the gen
eral revenue laws. It is in evidence that in the city of 
Omaha, a city of the metropolitan class, the standard of 
value in the valuation and assessment of property for
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municipal purposes is forty per cent. of its market value; 
that in the cities of Lincoln and South Omaha, which have 
a population bringing them within the other class men
tioned, property is assessed for taxation for municipal pur
poses at its actual cash value. The laws authorizing the 
assessment of property in municipalities of the classes 
mentioned for municipal purposes provide that the prop
erties of the railroad and other corporations required to be 
assessed by the state board of equalization shall be re
turned for assessment for municipal purposes in the mu
nicipalities referred to and to the municipal authorities, 
and taxes levied thereon at the same valuation as fixed 

by the state board of equalization. In respect of all other 

property subject to taxation values are fixed by the taxing 

authorities of the respective municipalities at an assessed 

valuation, as hereinbefore stated. It is obvious from what 

has just been said that the rule of uniformity is broken 

regarding the properties of the different corporations re

quired to be assessed by the state board of equalization 

when the same property at the same value is assessed by 

the different municipal taxing authorities for municipal 

purposes. When all other property is assessed at forty per 

cent. of its fair cash value in one of the municipalities men

tioned, and at its full fair cash value in the other two, and 

the railroad and other corporate property assessed by the 

state board of equalization is valued at one-sixth to one

tenth its fair cash value, an inequality in taxation is shown 

to exist, which is repugnant to the most rudimentary prin

ciples of justice. Such inequalities are not to be wholly 

unexpected when laws more or less local and special in 

their application are enacted by the legislature to conform 

to the wishes of each municipality whose needs are sup

posed to require a law peculiar to itself. If there are many 
taxing jurisdictions, operating under different laws, it is 

quite probable that the standard of valuation will greatly 

vary in different localities. It is at once apparent that 

the state board of equalization can not in one assessment 

conform to all these several standards if varying; and if an
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attempt should be made to compromise by the ascertain
ment of an average standard, the rule of uniformity would 
be broken as to all, and would conform to none. The legis
lation with reference to the assessment of railroad and 
telegraph property by the state board of equalization was 
evidently enacted with the view of having all such prop
erty assessed by one assessing body at a uniform value for 
all property on a mileage basis, and in harmony with val
ues as fixed for assessment purposes on other kinds of 
property on which taxes are levied for general revenue 
purposes, and such valuation apportioned throughout the 
state where the lines of such corporations extend. If cer
tain municipalities, under laws applying only to them, 
assess property at a much higher ratio than that as made 
for all other purposes, it will readily be seen that the board 
can not, under the law as it is at present constituted, con
form to such valuation without violating the rule of uni
formity as to all other property assessed for general rev
enue purposes. If these higher valuations obtaining in 
the municipalities mentioned were taken into account in 
the assessment of railroad properties by the state board 
of equalization, and a higher valuation placed on such 
property, it would be distributed over every mile of road 
within the state, and but little would, therefore, be added 
to the valuation of the property situated in such munici
palities, and subjdct to municipal taxes. We know of no 
rule by which the state board of equalization, under the 
present law, can value railroad and telegraph properties 
in municipalities having taxing laws of their own at a 
uniform valuation with other property therein, when the 
standard of valuation is different from that prevailing 
under the general revenue laws. Section 6 of article 9 of 
the constitution declares that "all municipal corporations 
may be vested with authority to assess and collect taxes, 
but such taxes shall be uniform with respect to persons 
and property within the jurisdiction of the body imposing 
the same." -The observance of this rule of uniformity in 
the assessment of property for municipal purposes is as
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obligatory on the lawmaking body and the taxing authori
ties as are the provisions of section 1 of the same article, 
which we have heretofore discussed. Whether the provis
ions of law requiring that the assessment as made by the 
state board of equalization shall be taken and accepted as 

the correct assessed valuation for taxes for municipal pur

poses, when a different standard of valuation prevails as to 
all other property, is in contravention with the section of 
the constitution quoted, we should not in this action, and 
do not, decide. It is sufficient to say that for the purpose 

of this case, and in determining the issues before us, we 

can consider only the assessment of all other property 

throughout the state for general revenue purposes in de

termining whether the fundamental law requiring uni

formity in the valuation of property is violated.  

It is also contended that in the assessment of sleeping 

and dining cars owned by others than the railroad compa

nies operating them within this state under the provisions 

of sections 40a and 40b of the revenue act the state board of 

equalization failed to assess such property in the manner 

required by law. It is contended by the relators that in the 

assessment of such property the assessing board should 

take into account the capital stock and the value of the 

whole corporate estate of the corporations owning and 

operating such sleeping and dining cars, and thereupon 
assess that portion of the corporate property which is 

represented by its sleeping and dining cars operated 

within the state, as compared with the total property used 

and operated in the conduct of corporate business. In 

other words, in effect the contention is that whatever may 

be found to be the value of the franchise and intangible 

property should be added to the value of cars assessed in 

the same proportion as the value of such cars bears to the 

total value of the tangible property of the entire corporate 

estate. Section 40a provides that the railroad companies 

shall report to the state auditor the number of sleeping 

and dining cars not owned by such corporation, but used 

by it in operating its railway during each month of the
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year, and also the number of miles each month that such 
cars have been run within the state, and the total number 
of miles that such cars have been run and operated each 
month within and without the state, and the owners of 
such cars. Section 40b makes it the duty of the state board 
of equalization to assess for taxation against the owners of 
such cars the average number of cars operated by the rail
way corporation each month; and it is further provided 
the assessed value of such cars shall bear the same propor
tion to the entire value that the monthy average number of 
miles that such cars have been operated within the state 
shall bear to the monthly average number of miles they 
have been operated within and without the state, and that 
such valuation shall be in the same ratio as that of the 
property of individuals. The constitution provides that the 
legislature shall direct in what manner the value of prop
erty subject to assessment shall be ascertained. The power 
to assess by the state board of equalization is derived from 
such provision and the laws in pursuance thereof. When 
no constitutional rule is violated, it is the exclusive prov
ince of the legislature to select a method by which all 
property shall be assessed and its value determined, and, 
when such provisions are made, the method adopted must 
be followed. 2 Elliott, Railroads, sees. 738, 739. It may 
be that law is defective in providing for the assessment of 
the property of sleeping and dining car companies which 
operate their cars in this state. It is clear, we think, that 
no provisions exist for the assessment by the state board 
of equalization of the capital stock of such corporations, 
or of their intangible property, as independent and distinct 
species of property which may be valued and assessed for 
,tax purposes as being within the state and subject to taxa
tion. The act provides simply for the assessment of the 
sleeping and dining cars at such a valuation in proportion 
to their entire value as the average number of miles over 
which they are used in this state compares with the total 
mileage within and without the state over which such cars 
are operated, such valuation to be in the same ratio as that
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of property assessed to individuals generally. In ascer
taining the value of such property under the law referred 
to, we are constrained to the view that the assessing board 
is not limited in finding the value of the cars assessed to 
the cost of construction alone or the value of the mere 
physical property disconnected from the uses to which it 
is put. The board may properly consider, in estimating 
the value of such property for assessment purposes, the 
cost of construction, the nature and use to which the prop
erty is put, its value as a means of earning income, and the 
profitableness of the use in its operation in the conduct and 
prosecution of the business engaged in by its owners. The 
statute, we think contemplates that in the assessment of 
such property, the assessment shall be at its true value 
when fixed and ascertained with reference to the value 
which it has as used and by reason of its use. For all that 
appears from the record before us, this is what was done 
by the state board of equalization in the assessment which 
is complained of, and for that reason no cause of action in 
respect to the assessment of such property has been estab
lished by the relators herein.  

In the consideration of this case we have endeavored to 
cover all essential points raised under the issues as made 
by the pleadings. These different questions have been dis
cussed at some length because of their vital importance in 
regard to a subject which at best involves many intricate 
and complex principles and rules of law, and regarding 
which human intellect and endeavor has as yet been unable 
to evolve a system which works harmoniously in all its 
parts, and operates evenly and with exact equality on all 
those required to contribute to the public revenues in sup
port of government. There are some fundamental .princi
ples-such as uniformity in assessment, so that every tax
payer shall contribute a just proportion to the public reve
nues, according to the value of his or its property-which 
all recognize and acknowledge. But in the application of 
such principles to the intricate and varied property inter
ests of the present industrial world we meet with innumer-
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able difficulties, and much diversity of opinion exists as to 
a law which is just and equitable and operates on all alike.  
The just taxation of property must, in a large measure, be 
left to the vigilance, painstaking effort, candid opinion, 
and unbiased judgment of the taxing. authorities; and 
when the law is so administered, meritorious grounds for 
complaint will be reduced to a minimum.  

In the case at bar the extraordinary writ of mandamus 
has been applied for to compel the assessment of property 
regarding which respondents assert they have already in 
good faith assessed. The rule is universal that such a pro
ceeding can be resorted to only for the purpose of compel
ling action, and can not be made a means of correcting 
errors or reviewing the proceedings of the assessing body.  
Such action, when taken, and when not tainted with fraud, 
can be reviewed only by some direct proceeding authorized 
by statute; and where none such is provided the action 
taken is conclusive except where impeached for fraud, or 
gross irregularity equivalent thereto. "Mandamus is not 
a proceeding to correct errors, but to compel action." 
State v. Kinkaid, 23 Nebr., 647. "Mandamus will not issue 
when its effect would be to reverse or vacate an order of 
a court or tribunal having jurisdiction to make such order, 
although the same may be palpably erroneous." State v.  
Laflin, 40 Nebr., 441.  

It follows from what has been said that the writ prayed 
for will have to be denied, which is accordingly done, but 
without recovery of costs against relators.  

WRIT DENIED.  

NOTE.-The following are some of the figures upon which the rail
road assessment of 1903 was based, inserted for the purpose of show
ing how the board arrived at the assessment. They were furnished, 
on request, by the Auditor and Mr. Bennett, secretary of the board: 

Estimate of Value of Omaha & Southwestern Railroad.  

Omaha depot .......................................... $335,324 00 
Sheds for same ......................................... 11,314 00 
Depot grounds, Omaha ................................. 200,000 00 
Depot grounds elsewhere ................................ 14,000 00
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51.79 miles track, right of way and permanent structures, 
$20,000.............................. .............. $1,035,800 00 

9 engines, $7,500 .......................................... 67,500 00 
4 coaches, $3,500 .......................................... 14,000 00 
1 passenger and mail car................................. 2,300 00 
1 mail car .............................................. 4,400 00 
1 mail and baggage car................................... 2,100 00 
1 mail, passenger and baggage car........................ 2,250 00 
1 baggage car ............................................ 2,600 00 
3 caboose cars. $500 ...................................... 1,500 00 
84 box cars, $280.......................................... 23,520 00 
41 stock cars, $270 ........................................ 11,070 00 
15 flat cars, $195 .......................................... 2,925 00 
40 coal cars, $505 ......................................... 20,200 00 
2 refrigerator cars, $410................................... 820 00 
1 boarding car ........... r................................ 200 00 
1 rubber car .............................................. 230 00 
2 track scales, $400....................................... 800 00 
3 water stations, $800 .................................... 2,400 00 
11 tool houses, $40 ........................................ 440 00 
3 section houses, $800 ................................... 2,400 00 
2 engine houses, $5,000 ................................... 10,000 00 
2 coal houses, $2,500 ..................................... 5.000 00 
3 ice houses, $2,100 ...................................... 6,300 00 
6 stock yards. $200 ...................................... 1,200 00 
7 depots, $1,000 ........................................... 7,000 00 
1 turn-table .................... .............. ........... 1,500 00 
Miscellaneous property .................................. 15,000 00 

$1,804,093 00 

Average per mile ....................................... $34,756 00 
One-sixth per mile ...................................... 5,792 00 
One-seventh per mile .................................... 4,965 00 
Actual assessment 1902 ................................... 6,500 00 

-W. F. B.  

HI. HI. MEEK V. WILLIAM C. LANGE.  

FILED SEPTEMBER 18, 1902. No. 12,035.  

Commissioner's opinion, Department No. 1.  

Executory Contract: FAMILY HOMESTEAD: NoN-PERFRoRMANcE: AcTION: 

DAMAGES FOR Loss OF BARGAIN: WIFE NOT PARTY. Under sec

tion 4, chapter 36, Compiled Statutes of Nebraska, an executory 
contract for the sale of the family homestead, to which the 
wife is not a party, is invalid, and its non-performance does not 
furnish a basis for a recovery of damages for the loss of the 
bargain.  

ERROR from the district court for Clay county. Tried 
below before STUBBS, J. Reversed.



Meek v. Lange.  

Leslie G. Hurd, for plaintiff in error.  

E. E. Hairgrove and A. S. Loving (B. Elizabeth Lane 
and Wilbur R. Lemley, of counsel), contra.  

HASTINGS, C.  

Two questions seem to be raised in this case: First, 
whether or not damages for loss of the bargain can be re
covered against one who, witfout the assent of his wife, 
makes an executory contract for the sale of his family 
homestead, which the wife subsequently refuses to carry 
out; second, if the contract is valid and damages recover
able, when was it broken, and at what date did the value 
of the land, less the purchase price, become the index of 
the value of the buyer's bargain, and consequently of the 
amount of his damage? Of course the second question is 
of no importance if the first is decided in defendant's favor.  
The action is for damages upon an executory agreement 
made June 23, 1899, by which Meek agreed to convey to 
Lange the northwest quarter of section 8, town 6, range 5 
west, in consideration of $4,000,-$250 cash in hand and 
the rest on or before January 1, 1900, when deed was to 
be made, and possession was to be given March 1, 1900.  
Meek was a married man, with a family, residing on the 
premises in question. The plaintiff set out his contract, 
alleging tender of performance on his part; says that on 
or about August 1, 1899, he received from defendant the 
following letter: 

"W. C. Lange, Sutton, Nebr.-DEAR SIR: You are 
hereby notified that my wife Lizzie Meek declines and re
fuses to join in the conveyance for the sale of our place, as 
follows: The N. W. A see. No. 8, Sheridan township, Clay 
county, Nebr. That I hereby notify you that I will refuse 
to comply with the terms of the contract entered into be
tween you and myself for the sale of said land. That I 
did on June 29th, 1899, tender back to Charles Moon, your 
agent, the certificates of deposit you gave to me as part
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payment of said contract, and that I have authorized the 
said Charles Moon to deliver the same to you. You are 
further notified that we will hold possession of said prem
ises. Respectfully, H. H.. MEEK." 

He claimed general damages of $700, and special dam
ages of $299 more. Defendant admitted ownership of the 
land and execution of the agreement. ' He alleged the 
homestead character of the premises, the making of the 
contract in good faith, and the refusal of his wife to exe
cute the conveyance, without influence or request on his 
part, and against his wishes. This matter was entirely 
striken out of the answer by the sustaining of a demurrer 
to the paragraphs containing it, and the evidence of the 
homestead character of the premises, and of the defend
ant's good faith in making the contract, was excluded by 
the court and verdict and judgment rendered for $250.  

A great many errors are assigned in the petition which 
the defendant brings to reverse' this judgment, but they 
all bring up only the two questions, namely, the extent to 
which the homestead character of the premises constituted 
a defense to the action, and whether the breach of the con
tract occurred on June 29 or August 1, and therefore 
whether the evidence of the value of the land should have 
been directed to the former date or to the latter. The 
plaintiff in error, defendant below, contends, in the first 
place, that a contract by the husband for an alienation of 
the homestead was not only unenforceable by way of 
specific performance, as was held in Violet v. Rose, 39 
Nebr., 660, Larson v. Butts, 22 Nebr., 370, and Clarke v.  
Koenig, 36 Nebr., 572, but that it was also unenforceable in 
an action for damages for non-performance. It is admit
ted that there is no Nebraska case so holding in exact 
terms; but it is claimed that the totally void character of 
such contracts is sufficiently established by the above 
cases, with Prout v. Burke, 51 Nebr., 24, and Horbach v.  
Tyrrell, 48 Nebr., 514. The doctrine that the contract was 
totally void, and would support no action for damages, is 
certainly supported by text-writers and many decisions.  

57
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Waples, Homestead & Exemptions, pp. 384, 394 and note 
6; 15 Am. & Eng. Ency. Law [2d ed.], 670; IVeitzner 
v. Thingstad, 55 Minn., 244; Cowgell v. Warrington, 66 Ia., 
666, 24 N. W. Rep., 266; Barnett v. Mendcenhall, 42 Ia., 296; 
Hodges v. Farnham, 49 Kan., 777, 31 Pac. Rep., 606; 
Thimes v. Stump/f, 33 Kan., 53, 5 Pac. Rep., 431. In the 
case last cited it-is held that the contract for the sale of a 
homestead made by the husband alone, is so entirely void 
that a payment made on it by the vendee can not be re
covered back. We are cited to the Texas cases of TVright 
v. Hays, 34 Tex., 253; Allison v. Shilling,* 27 Tex., 450; 
Brewer v. Wall,t 23 Tex., 585, and Goff v. Jones, 70 Tex., 
572, 576, and to Henderson v. Kirkland, 28 So. Rep. [Ala.], 
674, as establishing a different rule. These Texas cases 
are examined elaborately by the supreme court of Iowa in 
Barnett v. Mendenhall, above, and are found by that court 
to contain dicta to the effect that damages in such cases 
may be recovered; and are found to hold that a husband's 
sole agrecitient to convey a-homestead is not void in Texas, 
and that it is enforceable after the death of his wife. The 
Alabama case holds that the provision of the Alabama con
stitution that no mortgage or alienation of the homestead 
shall be valid without the wife's assent has the effect to 
render executory contracts, even when signed by her, unen
forceable. The holding is that such constitutional provis
ion has reference only to actual conveyances, and not to 
executory contracts; and when she has signed such a con
tract, there is still left to her a locus penitentim until she 
actually signs the conveyance. The Iowa, Kansas and 
Minnesota statutes are all substantially like ours in pro
viding that no conveyance or incumbrance of the home
stead shall be valid unless signed and acknowledged by 
both husband and wife. The Texas and Alabama constitu
tions provide, as above stated, against any mortgage or 
other alienation without the assent of the wife. This 
leaves room for a possible holding that mere executory 
contracts are valid, at least, for the purpose of collecting 
damages against the husband for non-performance. It is 

* 86 Am. Dec., 622. t 76 Am. Dec., 76.
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to be noted, however, that no case of such recovery is cited 
from those states or any other. On the other hand, in 
Berlin v. Barns, 17 Tex., 532, a note given in settlement for 
damages on a contract by the husband alone to sell a home
stead, which the wife refused to convey, was held to be 
without consideration. The court says that to allow such 
damages would be against the policy of the homestead law.  

It is urged that the contract would have been binding 
on the plaintiff in this present case, and, if the land had 
declined in value, on a tender of deed by defendant and 
wife, he could have been compelled to pay the price. This 
result does not follow unless the contract is held good in 
part. If the holdings of the courts of Kansas, Iowa and 
Minnesota and our own, as far as they have gone, that the 
contract is totally null unless executed with due formality 
by the wife, are followed, then both parties are released, 
unless both are held to the full performance. It seems 
clear that justice is much more certain to be reached under 
this policy, than by holding the contract good for some pur
poses and as to some parties, and void as to others. It 
does not seem that anything would be gained by holding 
a contract which is entirely invalid for the effecting of its 
main purpose good for any other. In the present case the 
only damages allowed by the trial court were damages for 
the loss of a bargain. As the premises in question were 
openly occupied at the time as a family homestead, there 
was presumptive knowledge on the plaintiff's part of that 
fact. Plaintiff must, of course, be presumed to be aware 
of the homestead law, and the contract must be held to 
have been made with such law in view. To allow plaintiff 
damages for loss of his bargain in this case would be to 
allow him damages for the loss of something which he 
never had. As a matter of fact, the agreement that he 
made was void, and he was chargeable with notice of that 
fact. We are constrained to think that the learned dis
trict court erred in striking out as a defense the fact that 
the premises were the homestead of defendant's family.  
It was found by the jury that the value of the farm was in
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excess of the homestead limit. In Weitzver v. Thingstad, 
supra, it was held proper to overrule a demurrer to an 
answer to claim for damages setting up that a part of the 
premises agreed to be conveyed were defendant's family 
homestead. It was held that the defense was good pro 
tanto. It is at least equally available here. Doubtless, in 
case of bad faith, or where the action of defendant has 
caused special damages, a right of action would arise for 
such injury. But it would seem entirely inconsistent to 
allow a recovery of damages for the loss of a bargain 
which plaintiff made in full view of evident facts with one 
whom those facts rendered incompetent to sell the prop
erty. As above stated, only damages for loss of the bar
gain were allowed in this judgment. The judgment, there
fore, can not stand. Possibly the plaintiff is entitled to 
nominal damages for the absolute refusal to convey any of 
the premises, as they were found to be worth more than 
$4,000. The homestead right evidently does not protect 
defendant as to more than $2,000 worth. To be sure, the 
homestead does not appear to have been set off, and the 
contract is an entirety; but it is not thought that defend
ant can avail himself of that fact. For failure to convey 
the homestead property, the plaintiff should not be al
lowed to recover damages. He was entitled, however, if 
he so chose, to accept a partial and defective performance.  
3 Pomeroy, Equity Jurisprudence, sec. 1405, note. For 
the absolute refusal of defendant to render that, it would 
seem that plaintiff should have nominal damages.  

No good purpose would be served by any review of the 
evidence as to whether the refusal to carry out the con
tract was on June 29 or August 1.  

It is recoinmended that the judgment of the district 
court be reversed, and the cause remanded for further pro
ceedings according to law.  

DAY and KIRKPATRICK, Cc., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district coL, is reversed and
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the cause remanded for further proceedings according to 
law.  

REVERSED AND REMANDED.  

NOTE.-Exemption.-Homestead.-The common law only allowed as 
exempt the necessary wearing apparel. It was even held: "upon a 
fieri facias the sherif1 may take anything but wearing clothes; nay, 
if the party hath two gowns, he may take one of them." Hardistey 
and Barney, Term of St. Hilary, Anno 8 William III., in Banco Regi8, 
Comberbach's Reports, 356. By he Mosaic law, the upper millstone 
and the nether were exempt from a pledge. So far as the writer is 
informed, Moses wis the author of the first exemption law. Home
stead exemptions exist in every state in the union.-W. F. B.  

MARGARET E. OYSTER V. BURLINGTON RELIEF DEPARTMENT 

OF THE CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY ET AL.  

FILED SEPTEMBER 18, 1902. No. 12,071.  

Commissioner's opinion, Department No. 2.  

1. Benefit Certificate: VOLUNTARY RELIEF DEPARTMENT: WAIVER.  
Terms in a benefit certificate of the Burlington Voluntary Re
lief Department of the Chicago, Burlington & Quincy Railroad 
Company, providing that where members of that department 
shall elect to accept the benefits provided by the certificate, 
they must waive all right of action against the railroad com
pany for the injury received,-examined, and held valid.  

2. - -: - : - : LonD CAMPBELL'S ACT: PERSONAL REPRE

SENTATIVE OF DECEASED: _MINOR CHILDREN. The election of the 

widow of a m' mber of the Voluntary Relief Department of the 
Chicago, Burli igton & Quincy Railroad Company to accept the 
provisions of a relief certificate in which she is the beneficiary 
does not bar an action by the personal representative of the 
deceased against the railroad company, under the provisions 
of section 2, chapter 21, Compiled Statutes of Nebraska, for the 
benefit of the minor children of the deceased.  

3. Administrator: JUDGMENT: LORD CAMPBELL's AcT: WIDOw: NEXT 
OF KIN: PETITION: LEGAL BENEICIARIES: LEGAL DISTRIBUTEE: 

BAt. A judgrment recovered by an administrator under the 
provisions of section 2, chapter 21, Compiled Statutes of Ne
brasha, is for the exclusive benefit of the widow and the next 
of kin of such deceased person, and the fact that the adminis
trator, in his petition for damages, fails to name all the legal 
beneficiaries provided for in this act, will not bar any legal
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distributee not named in his petition from receiving his dis
tributive share of the judgment recovered.  

4. Lord Campbell's Act: FULL PENALTY: RECOVERY: BENEFIT CER
TIFICATE: BAR. Where the full penalty prescribed by statute 
has been recovered from the Chicago, Burlington & Quincy 
Railroad Company for the unlawful killing of one of its em
ployees who is a member of the Voluntary Relief Department 
of such company, the beneficiary named in the certificate of 
such employee can not maintain a cause of action against the 
railroad company on such certificate.  

ERROR from the district court for Lancaster county.  
Tried below before FROST, J. Affirmed.  

Arthur W. Lane, for plaintiff in -error.  

J. W. Deweese and Frank E. Bishop, contra.  

OLDHAM, C.  

This was an action brought in the district court for Lan
caster county to recover on a beneficiary certificate issued 
to one Granville R. Oyster by the Voluntary Relief De
partment of the Chicago, Builington & Quincy Railroad 
Company, and payable in case of his death to his wife, the 
plaintiff herein. The certificate was issued April 6, 1891, 
and Granville R. Oyster was killed in a railroad accident 
on the 31st day of July, 1894, while in the employ of the 
Chicago, Burlington & Quincy Railroad Company, and 
also while a member in good standing in the relief depart
ment of said company. There is no disputed question of 
fact in the record. The case was tried without the inter
vention of a jury to the court, and judgment was ren
dered for the defendant, and plaintiff brings error to this 
court.  

After the death of Granville R. Oyster, Margaret E.  
Oyster, wife of the deceased, procured letters of administra
tion on his estate and prosecuted a cause of action against 
the Chicago, Burlington & Quincy Railroad Company for 
negligently causing his death, under the provisions of 
chapter 21 of the Compiled Statutes of Nebraska, and re-
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covered a judgment against the company for .$5,000, the 
full amount allowed by statute. In this suit the plaintiff, 
as administratrix, sought to recover damages for the bene
fit of the minor children of the deceased alone, and did not 
name his widow as one of the beneficiaries. This judg
ment was reviewed by this court in the case of Chicago, 
B. & Q. R. Co. v. Oyster, 58 Nebr., 1, and affirmed, and the 
damages were paid in full by the defendant railroad com
pany before the trial of the case at bar in the district court.  
The provisions of the benefit certificate under which defend
ant claims exemption from liability are, in substance, that 
the acceptance of the benefit from the relief department 
was to operate as a release and satisfaction of all claims for 
damages against the railroad company for such injury, 
and that if suit was brought against the company, no pay
ment would be made from the relief fund on account of the 
injuries until the said suit was discontinued, and if the 
suit should proceed to judgment or be compromised, all 
claims upon the relief fund were to be precluded. The 
question of the validity of the foregoing conditions in 
similar certificates of this relief department has been be
fore this court, fully discussed, and fully upheld in the 
cases of Chicago, B. & Q. R. Co. v. Bell, 44 Nebr., 44; 
Chicago, B. & Q. R.- Co. v. Curtis,* 51 Nebr., 442; Clinton 
v. Chicago, B. & Q. R. Co., 60 Nebr., 692. It is urged, how
ever, by counsel for plaintiff, that the beneficiary in the 
relief certificate has never prosecuted any action on her 
own behalf and for her own benefit against the railroad 
company for damages on account of the death of her hus
band, but that in the suit which was prosecuted she only 
appeared in her representative capacity to recover dam
ages for the minor children of the deceased, who are not 
parties to this suit. The holding of this court in the case 
of Chicago, B. & Q. R. Co. v. Wymore, 40 Nebr., 645, is re
lied upon by plaintiff to sustain this contention. In that 
case it was held that the election of the wife to accept the 
provisions of one of these benefit certificates did not estop 

* 66 Am. St. Rep., 456.
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a personal representative of the deceased from prosecuting 
an action for damages against the company under the pro
visions of section 2, chapter 21, Compiled Statutes, for the 
benefit of his minor heirs, but that the beneficiary alone 
was barred by this act. The reason of the rule laid down 
in that case is that neither the deceased nor the beneficiary 
named in his certificate are authorized to contract against 
the liability prescribed by section 2, chapter 21, supra, 
commonly called "Lord Campbell's Act"; that while the 
beneficiary in the certificate may contract with reference 
to her own right of recovery under this act, yet she can 
not extend such contract so as to bar the right of recovery 
of her minor children. In other words, that decision 
stands on the proposition that the- Lord Campbell's Act 
gives a right of recovery to minor children for the loss of 
support and maintenance, caused by the negligent or un
lawful killing of their father, which neither he nor the wife 
surviving him can waive by contract. In that case the 
widow first accepted the benefit of the certificate, and then, 
having been appointed administratrix, brought the action 
in her representative capacity for herself as widow and 
the minor children as the next of kin of the deceased, and 
it was held that she might prosecute the action for the 
benefit of the minors, but not for her own benefit as widow.  
In the- case at bar the widow of the deceased, as beneficiary 
of the certificate in issue, did not, in the first instance, elect 
to claim the benefit provided in such certificate, but, on the 
contrary, she took out letters of administration on. the 
estate of the deceased, and in her representative capacity 
prosecuted the defendant railroad company under the pro
visions of the Lord Campbell's Act, omitting, however, to 
name herself as widow among the beneficiaries. The result 
of the action was the recovery of the full amount allowed 
by statute for the wrongful killing of the deceased. In this 
action it is clear that the administratrix sued as trustee 
for all the beneficiaries permitted to recover under the 
provisions of section 2, chapter 21, supra,--i. e., for the 
widow and the next of kin,-and the .mere fact that the
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petition omitted to name some one of the beneficiaries 

would not and could not prevent such beneficiary from 

participating in the distribution of the fund when recov

ered. If the plaintiff, as widow of the deceased, has not 

received her distributive share of this $5,000 from herself 

as administratrix of the estate of Granville R. Oyster, then 

she, as widow and distributee of this fund, has a good cause 

of action against herself, as administratrix of the estate 

of the deceased, for her proportionate share of the money 

recovered.  
Seeing, then, that the railroad company has paid the full 

penalty prescribed by law for the unlawful killing of Gran

ville R. Oyster to his personal representative, we must then 

look to the terms of the certificate on which this cause of 

action is predicated to determine whether or not it gives a 

further right of action to plaintiff fqr this same injury. It 

is plain that if any such additional right of action for the 

wrongful killing of this man exists at all, it must be by the 

terms of the benefit certificate of the voluntary relief de

partment of the defendant; and these terms provide that 

if any authorized person brought a suit against the com

pany which was prosecuted to judgment, or afterwards 

compromised, the beneficiary would have no claim on the 

relief fund. Plaintiff must take this certificate with the 

conditions imposed by the contract, or not take it at all.  

Without the contract contained in this certificate, she has 

no right of action; and with the contract, by the condition 

it contained, she is barred from a recovery. Maine v. Chi

cago, B. & Q. R. Co., 70 N. W. Rep. [Ia.], 630; Donald v.  

Chicago, B. & Q. R. Co., 61 N. W. Rep. [Ia.], 971, 33 L. R.  

A., 492; Pittsburgh, C., C. & St. L. R. Co. v. Cox, 45 N. E.  

Rep. [Ohio], 641, 35 L. R. A., 507; Pittsburgh, C., C. & St.  

L. R. Co. v. Moore, 53 N. E. Rep. [Ind.], 290, 44 L. R. A., 

638.  
It is therefore recommended that the judgment of the 

district court be affirmed.  

BARNES and POUND, CC., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

NOTE.-Lord Campbell's Act.-In England prior to anno 1846, an 
administrator could not recover for the wrongful death of his intes
tate. This was upon the theory that he could transmit to his heirs 
no property or right which was not his at the time of his death.  
As the right of recovery for his death was not complete till he was 
dead, there was never an instant of time in which he himself pos
sessed any right of action; hence there was, at the intestate's Leath, 
nothing to transmit. Lord Campbell's Act [9 & 10 Victoria, c. 93] was 
designed to remedy this evil. The author was John Campbell, First 
Baron Campbell. He was author of Lives of Chief Justices. Born 
1779, died 1861; he was a Scotchman by birth. Most of the states in 
the American Union have followed Lord Campbell's Act. In Ne
braska, it is chapter 21 of Wheeler's Compiled Statutes.-W. F. B.  

H1. A. MERRILL, APPELLEE, V. JOANNA C. WRIGHT, APPELLEr] 

IMPLEADED WITH GEORGE W. SCOTT, APPELLANT.  

FILED SEPTEMBER 18, 1902. No. 12,746.  

Commissioner's opinion, Department No. 2.  

1. Writ of Assistance: PENDENTE LITE: INDEPENDENT TITLE. It is 
error to award a writ of assistance against a person who en
tered upon land pendente lite, claiming an independent title, not 
derived from or in succession to any of the parties to the suit 
or their privies.  

2. Possession in Good Faith: VOID TAx DEED: WRIT OF AssISTANCE.  
One who is in possession in good faith, without collusion, under 
a void tax deed, asserting title thereunder, claims by an inde
pendent title, not derived from that of the owners of the fee, 
and may not be dispossessed under a writ of assistance.  

3. Rule of Lis Pendens: PURPOSE. The purpose of the rule as to 
lis pendens is to prevent third persons, during the pendency of 
the litigation, from acquiring interests in the land which would 
preclude the court from granting the relief sought.  

4. : . Hence such rule has no application to independent 
titles, not derived from any of the parties to the suit nor in 
succession to them.
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5. CODE. Section 85, Code of Civil Procedure, does not 

extend the rule so as to include persons acquiring rights or 

interests in no way dependent upon or derived through those 

of persons made parties to the suit.  

APPEAL from the district court for Douglas county.  

Heard below before DICKINSON, J. Reversed.  

W. A. Saunders and J. W. Woodrough, for appellant.  

H. W. Pennock, contra.  

POUND, C.  

In one form or another this cause has been before this 

court several times. Merrill v. Wright, 41 Nebr., 351, 54 

Nebr., 517. It now comes up on appeal from an order 

granting a writ of assistance, which presents a very curious 

state of facts. The suit was brought in 1892 to foreclose a 

tax lien. The owners of the property and those in posses

sion under them were duly made parties. There were two 

appeals, and sale was not had until 1902. Meanwhile one 

Scott had purchased the property for taxes subsequently 

assessed, and afterwards taken a tax deed accordingly.  

Claiming under this deed, he brought an action of eject

ment against the owners and those in possession, in the 

course of which he obtained a judgment. No direct at

tack seems to have been made upon this judgment, and a 

suit in equity to vacate it and set it aside resulted ad

versely to the plaintiffs therein. Scott v. Wright, 50 Nebr., 

849. After that suit was determined, Scott obtained pos

session by writ of restitution pursuant to the judgment.  

By this time sale had been had under decree of foreclosure, 
and the purchaser demanded possession by virtue of his 

deed. Not obtaining it on demand, application was made 

for a writ of assistance. The petition for the writ and the 

answer of Scott disclose, substantially, the facts above 

stated, and on such showing, the writ was awarded.  

We are of opinion that this is not a case for a writ of as

sistance. That writ may issue only against parties to a 

suit, or persons in privity with them, who have been con-
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cluded by a decree, and yet refuse to permit the purchaser 
at judicial sale under such decree to take possession. Ter
rell v. Allison, 21 Wall. [U. S.], 289, 291; Howard v. Bond, 
42 Mich., 131, 3 N. W. Rep., 289. Questions of title are not 
to be tried on an application for the writ, as against per
sons in possession, claiming adversely to the parties, and 
not bound by the decree. Barton v. Beatty, 28 N. J. Eq., 
412; Eiun v. Baker, 115 N. Car., 242, 20 S. E. Rep., 448, 
44 Am. St. Rep., 449. It is error to award it against a per
son who had entered upon land pendente lite, claiming an 
independent title, not derived from or in succession to any 
of the parties to the suit or their privies. Exuin v. Baker, 
supra; Ricketts v. Chicago Permanent Building d Loan 
Ass'n, 67 Ill. App., 71; Bagerman v. Heltzel, 21 Wash., 
444, 58-Pac. Rep., 580; Toll v. Hillcr, 11 Pai. Ch. [N. Y.], 
228; Van Hook v. Throckmorton, 8 Pai. Ch. [N. Y.], 33.  
Without considering the merits of Scott's claim, the nature 
of the title asserted stamps it at once as new and inde
pendent. What rule should be applied if his possession 
under the tax deed and judgment in ejectment based 
thereon were shown to be fraudulent and collusive, in 
order to defeat or hinder the foreclosure case, we need not 
decide. A void tax deed is color of title and as such may 
be the basis of an adverse possession. Lantry v. Parker, 
37 Nebr., 353. The claim of title acquired under it is ad
verse to, not derived from, that of other claimants. The 
nature of the claim under the judgment in ejectment must 
depend upon the issues litigated therein; and, as it is con
ceded the judgmient was based upon a title alleged to have 
been derived from the state under its revenue laws, it is 
manifest that there was not a mere succession to the in
terest of the Wrights, as in case of an action founded on a 
conveyance by them, or on a sheriff's deed upon a money 
judgment recovered against them. Even though the tax 
deed was void, a party in possession thereunder in good 
faith claims by an independent title, and may not be dis
possessed under a writ of assistance. Exm v. Baker, 
supra.
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It is claimed, however, that Scott acquired whatever in
terest he may have in the land penClng the foreclosure suit, 
and subject to such decree as might afterwards be ren
dered therein. Had he taken under or in privity with 
any of the parties to the suit, that would be the result un
doubtedly. State v. Nebraska Distilling Co., 29 Nebr., 700; 
Lincoln Rapid Transi Co. v. Rundle, 34 Nebr., 559; Clark 
v. Charles, 55 Nebr., 202. But we have seen that he does 
not stand in such a position. , The purpose of the rule as to 
lis pendens is to prevent third persons, during the pend
ency of the litigation, from acquiring interests in the land 
which would preclude the court from granting the relief 
sought. Bellamy v. Sabine, 1 De Gex & J. [Eng.], 566, 
584; Murray v. Ballou, 1 Johns. Ch. [N. Y.], 566; Me
Claskey v. Barr. 48 Fed. Rep., 130; State v. Nebraska Dis

tilling Co., 29 Nebr., 700. In Bellamy v. Sabine, which is 
the leading case upon this subject, Lord Cranworth said 
(page 578) that the basis of the rule was the principle that 
"the law does not allow litigant parties to give to others, 
pending the litigation, rights to .the property in dispute, 
so as to prejudice the opposite party." In Murray v. Bal

lou, Chancellor Kent said: "Without it, as has been ob
served in some of the cases, a man, upon the service of a 
subpoena, might alienate his lands and prevent the justice 
of the court. Its decrees might be wholly evaded." The 
scope of the rule is determined by its end and purpose.  
Hence it has no application to independent titles, not de
rived from any of the parties to the suit nor in succession 
to them. Irving v. Cunningham, 77 Cal., 52, 18 Pac. Rep., 
878; 2 Pomeroy, Equity Jurisprudence, see. 637. The rul
ings to the effect that one taking under execution on a 
money judgment against one of the parties to a pending 
suit holds subject to the decree, in no way conflict.with this 
principle. Such a person succeeds to the title of the execu

tion debtor, and takes only what the latter had, subject to 
all claims which existed against it in his hands of which 
he can be charged with notice. But where an independent 

title is acquired from another source, such fact does not
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operate to prevent the court from granting the relief 
sought in the pending cause. That relief consists in sub
jecting the title of some of the parties to some claim or lien 
or equity. To whomsoever that title passes pending suit, 
the relief may still be granted against it. No relief is 
sought, however, and none is obtainable, in that suit 
against independent titles not derived from or dependent 
upon those of any parties to the suit. Dealings in these 
titles pendente lite can not operate prejudicially to the 
power of the court or the rights of the litigants. In this 
state, if the owners of land subject to a tax lien are un
known, the holder of the lien may proceed in rem against 
the land. In such case any interest acquired in the land 
from any source pending suit would interfere therewith, 
and hence must be subject to the decree therein. But if 
the owners are known the remedy is to foreclose by an 
ordinary suit, and subject the interest of such owners to 
satisfaction of the lien. In such case the scope of the lis 
pendens rule must be confined to the interests and estates 
sought to be subjected, and can not extend to independent 
and adverse titles. Counsel contends that section 85, Code 
of Civil Procedure, is broader than the general rule, and 
must constrain us to extend it so as to include all interests 
acquired by third persons pending suit, whatever their 
nature or source. While the language of that section, "no 
interest can be acquired by third persons in the subject
matter thereof, as against the plaintiff's title," is very 
broad, we are satisfied that it should be construed with 
reference to the pre-existing equity rule, which it evidently 
intended to adopt, and the obvious reason and principle 
behind it. To hold that no one could acquire rights by 
adverse possession or under tax sales pending a protracted 
litigation by creditors' bill or suit to quiet title would be 
most unfortunate in its results.  

We therefore recommend that the order appealed from 
be reversed, and the application for the writ of assistance 
dismissed.  

BARNEs and OLDHAM, Cc., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the order of the district court is reversed and the 
application for a writ of assistance is dismissed.  

REVERSED AND DISMISSED.  

NOTE.--Writ of Assistance.-Use.-Loss by Laches.-Appeal.-A writ of 
assistance is a writ issuing out of chancery in pursuance of an order, 
commanding the sheriff to eject the defendant from certain lands 
and to put the plaintiff in possession. Bruce v. Roney, 18 Ill., 67. This 
remedy is founded on the general principle that a court of equity, 
when it can do so justly, will carry its own decrees into full execu
tion, without relying on the co-operation of any other tribunal.  
Beatty v. De Forest, 27 N. J. Eq., 482, 483. It can issue only against 
parties to the decree. Hozoard v. Railroad Co., 101 U. S., 837. The 
right to it may be lost by laches. Hooper v. Yongo, .9 Ala., 484. Its 
issue is largely discretionary. Hooper v. Yonge, supra.-W. F. B.  

BELLE ROBERTSON V. JOSEPH B. BROOKS ET AL.  

FILED SEPTEMBER 18, 1902. No. 12,134.  

Commissioner's opinion, Department No. 3.  

1. Foreclosure: FIRST MORTGAGE: SECOND MORTGAGE: SERVICE BY PuB
LICATION: SALE: SURPLUS: LIEN-11OLDER: OWNER OF EQUITY OF 

REDEMPTION. On foreclosure of a first mortgage a second mort
gagee was made a party and served by publication only. She 
did not appear in the action, and the decree barred her equity 
of redemption. On a sale under the decree there remained a 
surplus after paying the costs and the amount found due on 
the first mortgage. Held, following Moss v. Robertson, 56 Nebr., 
744, that the lien of the second mortgage was transferred from 
the land to the surplus, and that the holder of the second mort
gage was entitled to such surplus as against the owner of the 
equity of redemption.  

2. Second Mortgagee: LIEN ON SURPLUS: JUDICIAL DETERMINATION: 

CONVERSION: LIMITATION. Under the facts above stated, while 
the second mortgagee had a lien on the surplus, her right to 
demand possession thereof did not accrue until her mortgage 
was foreclosed and the amount due thereon judicially deter
mined, and the statute of limitations would not commence to 
run in favor of those who had wrongfully converted the fund 
until such foreclosure was had.



Robertson v. Brooks.  

ERROR from the district court for Pawnee county.  

Tried below before LETTON, J. Reversed.  

John B. Raper, for plaintiff in error.  

Story & Story, contra.  

DUFFIE, C.  

The plaintiff in error brought this action in the district 

court for Pawnee county to recover from. Joseph B. Brooks, 
clerk of the district court for said county, and the other 

defendants, certain moneys paid to Brooks by the sheriff, 
being the surplus arising from a sale of real estate made 

on mortgage foreclosure, and upon which the plaintiff 

had a lien by virtue of a second mortgage. Brooks, the 

clerk, paid the money to Story Bros., -attorneys for the 

defendant Moss, the owner of the equity of redemption of 

the mortgaged premises, and these attorneys paid over the 

money to their client. Moss made default, and judgment 
was entered against him for the full' amount claimed.  

Brooks and Story Bros. answered, setting up, among other 

defenses, the statute of limitations, and judgment was en

tered in their favor dismissing the plaintiff's petition. The 

plaintiff filed a motion for a new trial, which the uncon

tradicted evidence discloses was filed with the clerk at 

4: 30 o'clock on the afternoon of June 22, 1900, and the 

same evidence discloses that the court had adjourned at 

1 o'clock P. At. of the same day. A motion was made to 

strike the motion for a new trial from the files, which was 

overruled by the court, to which the defendants took an 
exception, and prepared and had allowed a bill of excep

tions, which is presented in the record in this case. Sec
tion 316 of the Code of Civil Procedure provides that "the 
application for a new trial must be made at the term the 

verdict, report, or decision is rendered, and, except for the 

cause of newly discovered evidence material for the party 
applying, which he could not with reasonable diligence 
have discovered and produced at the trial, shall be within
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three days after the verdict or decision was rendered, un
less unavoidably prevented." There is nothing in the mo
tion disclosing a reason for a delay beyond the term in 
filing it, and for this reason the court erred in not striking 
the same from the files or overruling the same as not being 
filed during the term. In Nelson v. Farmland Security 
Co., 58 Nebr., 604, a special term of the district court was 
convened in Dawes county on the 27th of September, 1898.  
The term adjourned the same day. A motion for a new 
trial in a case disposed of during the term was filed on the 
29th of September, 1898. This court held that the motion 
should either be stricken from the files, or overruled as 
being filed out of time.  

Because the motion was not filed during the term, and 
no excuse shown for the delay, we can examine only the 
third assignment of error, which is as follows: "Because 
the pleadings show that plaintiff is entitled to recover 
against the defendants in error and each of them." If the 
plaintiff's petition states a cause of action, and the answer 
of the defendants fails to set forth facts constituting a de
fense, judgment should have gone for the plaintiff upon 
the pleadings, and a motion for a new trial was unneces
sary to raise the question in this court. A brief statement 
of the facts alleged in the plaintiff's petition is the follow
ing: Prior to February 8, 1892, Belle Robertson was the 
owner of lots 1 and 2, block 10, in the village of Du Bois, 
and had made a mortgage thereon to one James M. Storm.  
Afterward she sold the lots to Melissa E. and Isaac E.  
Groom, who made to her a second mortgage thereon to 
secure a part of the purchase .price. Thereafter, and on 
February 8, 1892, Storm commenced an action to foreclose 
his mortgage, making Belle Robertson, J. H. Robertson, 
Melissa E. Groom, Isaac E. Groom, and other parties, de
fendants thereto. Pending this action Groom sold the 
lots to Randolph Moss, one of the defendants. In his peti
tion of foreclosure Storm alleged that Belle Robertson was 
the owner of a mortgage upon the premises, the amount of 
which was unknown. Service of summons in that action 
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was had on Mrs. Robertson by publication, she apparently 
having removed from the state after her sale of the lots to 
Groom. A decree of foreclosure was entered on April 29, 
1892, and a sale of the mortgaged premises ordered, with 
directions to the sheriff to bring the proceeds of the sale 
into court. Mrs. Robertson did not appear in the action 
but made default. The-lots were sold for more than suffi
cient to satisfy the plaintiff's mortgage, leaving a surplus, 
which is the subject of this controversy. Pursuant to the 
order of the court made in its decree of foreclosure, this 
surplus was paid by the sheriff to the clerk, Brooks, who, 
on the 25th of April, 1893, without any order from the 
court, paid the same over to Story & Story, attorneys for 
Moss, he claiming the right thereto as the owner of the 
equity. Afterward, and on the 14th of September, 1893, 
Mrs. Robertson applied to the court to have the decree of 
foreclosure opened, and to be let in to foreclose her mort
gage. The court granted said application, and on April 13, 
1895, rendered a decree that she have and recover the sum 
of $229.25, the surplus from the sale remaining after pay
ing the Storm mortgage. Moss applied and was allowed 
to become a party defendant in this proceeding, and he 
took an app6al from the decree entered. A full statement 
of the facts, together with the opinion of the court affirm
ing the decree, will be found in the 56th volume of the 
Nebraska reports. See Moss v. Robertson, page 774.  
The defendants, in their answer, did not deny any of the 
facts above set out, but they seek to avoid liability upon 
the ground that by her failure to appear in the Storm fore
closure suit and assert her rights under her mortgage, Mrs.  
Robertson was barred and foreclosed, not only of all in
terest in the mortgaged premises, but in any surplus that 
might remain after satisfaction of the Storm mortgage.  
This court held to the contrary on the appeal above re
ferred to. Moss v. Robertson, supra,. They also allege 
that it was the custom of the district court for Pawnee 
county to pay to the owner of the equity any surplus 
remaining from a sale of the mortgaged premises. They
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furth'er allege that the payment of the surplus by the 
sheriff to the clerk was made, not as a payment into court, 
but that the clerk, in receiving said money, acted only as 
the agent of the 3heriff, and that he did not hold the money, 
in his official capacity. They further plead the statute of 
limitations, alleing that Brooks paid the money to Moss, 
or to Story & Story, his attorneys, on the 25th day of 
April, 1893, while this action was not commenced until 
the 12th of April, 1899. On the appeal in iMioss v. Robert
son, supra, it was held that "upon the sale of the land un
der the lien of the prior mortgage the lien of the junior 
mortgage was shifted from the land to the surplus of the 
proceeds after satisfaction of the amount of the mortgage," 
and that "the second mortgagee will take a surplus of the 
proceeds of a sale under the first mortgage in preference 
to the mortgagor." This is undoubtedly the correct rule.  
By being made a party to the foreclosure of the Storm 
mortgage, Mrs. Robertson was barred and foreclosed of 
all interest in the land, and the lien of her mortgage was 
shifted from the land to any surplus that might remain 
after satisfying that mortgage. This, however, did not 
entitle her to the money without an order or decree of 
court. Until the amount due upon her mortgage was as
certained in some proper proceeding, she could no more 
assert a claim to the surplus remaining in court than she 
could to the land itself before foreclosure proceedings had 
and sale made. Her right to this surplus had to be deter
mined by the court, and her right to maintain an action 
for its possession or its conversion could date only from 
the date of the order of the court awarding it to her. This 
being so, the statute of limitations would not commence to 
run until her right to the fund was established, and, as we 
have seen, the decree of court awarding her this fund was 
passed April 13, 1895, while action was commenced on the 
12th of April, 1899, and the bar of the statute had not in
terposed to defeat her claim.  

We do not think it necessary to inquire whether the 
clerk received this money from the sheriff in his official
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capacity or as agent for the sheriff. If he received it in 
his official capacity as clerk of the district court, he and 
his bondsmen would be liable for a wrongful disbursement 
of the fund, and such action would not be barred under 
ten years. If he received it as agent of the sheriff, and paid 
it to the wrong party, we think that under the authority of 
Cook v. Monroe, 45 Nebr., 349, lie is also liable. In that 
case it was held that "one who interferes with personal 
property not his own, at the instance and request or by 
the authority of another who is not the owner of the prop
erty or authorized to act, is a wrongdoer and, as such, 
liable to the owner of the property for his wrongful act." 
In the present case even the plea of innocence and igno
rance of the plaintiff's rights is not interposed. All the 
defeidants undoubtedly had knowledge of Mrs. Robert
son's mortgage. Having knowledge of her mortgage, they 
are charged with knowledge of the law which made her 
mortgage a lien upon the fund which they paid over to 
Moss, and are liable for the damages which she has suf
fered on account of their interference with and disposition 
of that fund.  

The judgment of the district court is erroneous, and we 
recommend that it be reversed and the case remanded, 
with directions to enter a judgment in favor of the plain
tiff against all the defendants for the sum of $229.25, with 
interest at seven per cent. from April 13, 1895, together 
with the costs of this action.  

AMES AND ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the case remanded, with directions to enter a judgment 
in favor of the plaintiff against all the defendants for the 
sum of $229.25, with interest at seven per cent. from April 
13, 1895, together with the costs of this action.

REVERSED AND REMANDED.
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MELVIN G. HUBBARD V. STATE OF NEBRASKA.  

FILED OcTosna 9, 1902. No. 12,660.  

1. Criminal Practice: TIE To PREPARE FoR TRIL: DELAY FOR DE

LAY's SAKE. Every person accused of crime should be afforded 
reasonable opportunity to marshal his witnesses and prepare 
for trial, but mere procrastination-delay for delay's sake
should not be tolerated.  

2. Motion for Continifance: ABsErNT WITNEss. The denial of a motion 
for a continuance in order to secure evidence is not reversible 
error where it appears that the testimony of the absent witness 
would be either false or immaterial.  

3. - : - : ABUsE OF DIBCRETION: SHOWING. The refusal of the 

district court to suspend for an indefinite time the trial of a 
criminal case to enable the defendant to procure the attendance 
of a witness is not, in the absence of a showing of diligence, 
an abuse of judicial discretion.  

4. Flight From lustice: DILIGENcE. An accused person fleeing from 
justice after arraignment and before trial is not employing the 
kind of diligence contemplated by the law governing continu
ances.  

5. Suppressing Evidence: STIFLING PROSEcUTION: FLIGHT: UNFAVOR

ABLE INFERENcES. An attempt to suppress evidence, to stifle the 

prosecution, and to prevent a trial by flight beyond the jurisdic
tion, are circumstances from which unfavorable inferences may 
be drawn against the defendant in a criminal case.  

ERRoR from the district court for Knox county. Tried 
below before BOYD, J. Affirmed.  

Jefferson H. Broady, for plaintiff in error.  

Frank N. Prout, Attorney General, and Norris Brown, 
for the state.  

SULLIVAN, C. J.  

The defendant, Melvin G. Hubbard, having been con
victed of statutory rape, seeks by this proceeding a re 
versal of the sentence imposed upon him. The information 
is in two counts and charges two distinct offenses; one 
committed in June, and the other in September, 1901. The 
preliminary examination was held October 4, 1901, and
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the information was filed on the 15th of the same month.  
Four days later the trial was commenced. Before the jury 
was impaneled defendant demanded a postponement of 
the trial on the ground that he had not had sufficient time 
for preparation, and his counsel now insists that the prose
cution was pressed forward to a conclusion with unseemly 
and unprecedented haste. It must be admitted that the 
case was disposed of with unusual dispatch, but that of it
self is not sufficient to vitiate the sentence. Criminal jus
tice is supposed to be leaden-heeled, but we have never un
derstood that the leaden heel was indispensable. Every 
person accused of crime should be afforded reasonable op
portunity to marshal his witnesses and prepare for trial, 
but mere procrastination-delay for delay's sake-should 
not be tolerated.  

The contention that the defendant was, by the refusal 
of the court to grant a continuance, deprived of material 
evidence has absolutely no basis in the record. Most of the 
testimony of the absent witnesses would have been plainly 
immaterial, and the remainder, according to the defend
ant's own evidence, would have been false.  

After the state had rested its case the defendant, by affi
davit, informed the court that Ed Craig, a material wit
ness, was within reach of process, and asked a suspension 
of the trial long enough to procure his attendance. The re
fusal of the court to grant this request is assigned for error.  
In our opinion the ruling was not an abuse of the discre
tionary power vested in the court. It does not appear by 
direct averment or by inference from the facts stated that 
any effort was made before trial to secure the personal 
attendance or testimony of Craig. There is no showing of 
diligence. Evidently the object and endeavor of the de
fendant after the preliminary examination were not to 
prepare for trial, but to avoid a trial. Instead of pursuing 
witnesses, he was fleeing from justice. Besides it does not 
appear at all probable that Craig could be found by the 
sheriff. The only information as to his whereabouts 
vouchsafed by the defendant was that he was somewhere



Hubbard v. State.  

within the jurisdiction of the court. That might mean 
that he was in Knox county or any other county in the 
state. "An affidavit for a continuance, on account of ab
sent witnesses, which fails to show that either their per
sonal attendance or testimony will probably be obtained, 
if time is granted, is insufficient." Polin v. State, 14 Nebr., 
540; McClelland v. Scroggin, 48 Nebr., 141.  

The contention that the verdict is not sustained by suffl
cient evidence must be overruled. The prosecutrix testi
fied directly and unequivocally to the commission of the 
criminal acts charged in the information. Her testimony 
is not intrinsically improbable, and it is supported by cir
cumstances to which the jury were justified in attaching 
great weight. The evidence shows that the defendant for
feited his recognizance, and it tends to show that he was a 
fugitive from justice. He went to South Dakota, regis-.  
tered at a hotel under an assumed name, and was at his 
own request assigned to a room in the barn. He fled from 
the officer who pursued him and took shelter under a 
freight car. On one occasion he declared that a trial 
meant for him a term in the penitentiary. He also de
clared that he would rather blow his brains out than re
turn to Nebraska. The evidence further tends to show 
efforts on his part to suppress evidence and stifle the prose
cution. All of these circumstances have some probative 
value; they tell against the defendant, and some of them 
are strongly indicative of conscious guilt. Mr. Hubbard 
had, we think, a fair trial, and no serious doubt about the 
correctness of the result is entertained by any member of 
this court. The judgment is 

AFFIRMED.  

NorE.-Flight From Justice as Evidence of Guilt. In Krum v. State, 
19 Nebr., 728, the learned judge who wrote the opinion discusses at 
some length a tender of proof made on behalf of the state as though 
it were an assignment of misconduct on the part of the district 
attorney. Anyone who will look at the original record on file in 
the clerk's office,-which thle learned judge evidently did not exam
ine with care,-will find that the district attorney took exceptions 
which he sought to have passed upon concurrently with error pro
ceeding prosecuted by the prisoner.-W. F. B.
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P. COURSEY RICHARDS V. STATE OF NEBRASKA.  

FILED OcTonra 9, 1902. No. 12,733.  

1. Information: TiE WoRD "FELONIOUSLY." The word "feloniously" 

can serve no practical purpose in an information charging all 

the essential elements of a felony.  

2. - : - : REASON FOR RULE. It was thought in ancient times 

to be a wholesome rule to require the pleader to show by the 

use of the word "feloniously," as an appellative term, the 

grade of the offense charged, but the reason for the rule 

and the rule itself have ceased to exist.  

3. Immaterial Change in Title to Bill. An immaterial change in 

the title to a bill, whenever made, is without legal effect.  

4. Original Code: MEANING OF TEnR. The words "original Code," 

when used in the title to a bill providing for the amendment 

and repeal of a section of the general law relating to crimes, 

should be construed as referring to the Code of 1873 and 

not to the abrogated Code of 1866.  

5. Reading of Bill: IDENTITY OF TITLE. A defect or imperfection 

in the title of a legislative bill may be corrected by amendment 

at any time before the bill is put upon its passage. The consti

tution does not require that every bill shall be read at large on 

three different days in each house of the legislature under 

an exactly identical title.  

6. Criminal Code: ACT OF 1837: SuJECr: TITLE. The act of 1887 

amending section 12 of the Criminal Code contained but one 

subject and that subject was clearly expressed in the title.  

7. Legislation: TITLE: CRIMINAL CODE. The legislation embraced in 

the said act of 1887 was within the title to the act of 1873, 
providing for the establishment of a Criminal Code, and was 

germane to section 12 of the last-mentioned act.  

S. Reference to Wrong Section. The purpose of the legislature, 

by the act of 1887, aforesaid, to amend and repeal section 12 

of the Criminal Code, is not rendered doubtful by the reference 
to section 11 in the repealing clause.  

9. Amendment of Criminal Code. The act of 1895 amending section 

12 of the Criminal Code was constitutionally adopted, and is 
a valid law.  

10. Old Age: DEVOTION TO COUNTRY: RAPE. Neither old age nor 

devotion to country in time of peril, can be regarded as a 
complete disproof and refutation df the charge of rape.  

11. Evidence: VERDICT. Evidence examined, and held sufficient to 
sustain the verdict.
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ERROR from the district court for Lancaster county 
Tried below before HOLMES, J. Affirmed.  

R. D. Stearns, Lorenzo W. Billingsley, Robert J. Greene 
and Richard H. Hagelin, for plaintiff in error.  

Frank N. Prout, Attorney General, and Norris Browu, 
for the state.  

SULLIVAN, C. J.  

On an information charging statutory rape, the defend
ant, P. Coursey Richards, was tried, found guilty and sen
tenced to imprisonment in the penitentiary for a period of 
twelve years.  

One of the assignments of error upon which he relies for 
a reversal of the sentence is that the information is fatally 
defective because it fails to allege that the act in question 
was feloniously done. In our opinion the omission is not 
deadly. The facts pleaded show with clearness and legal 
precision the commission of a crime. They show that the 
defendant had sexual relations with his stepdaughter, he 
being at the time over, and she under, the age of 18 years.  
Nothing further was necessary to charge a violation of 
section 12 of the Criminal Code. The word "feloniously," 
if it had been introduced into the information, could serve 
no practical purpose. Its use would, it is true, have the 
sanction. of custom, but not of utility or positive law. It 
might perhaps indicate that the act was criminal, and that 
in England, by the common law, a forfeiture of lands and 
chattels would follow conviction; but the criminality of an 
act does not depend upon the pleader's characterization of 
it, and the office of indictment or information is not to in
struct either the defendant or the court in the history of 
English jurisprudence. It was thought in ancient times to 
be a wholesome rule to require the pleader to show by the 
use of the word "feloniously," as an appellative term, the 
grade of the offense charged in the indictment (1 Bishop, 
Criminal Procedure, 535), but that view is, we suppose, no.
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longer entertained by any one. The reason for the rule 
does not seem at this day to have been sound, or even 
plausible; but such as it was, it has ceased to exist, and in 
this state the rule itself has been swept away by section 
412 of the Criminal Code, which declares that no indict
ment shall be deemed invalid "for want of the averment of 
any matter not necessary to be proved, nor for any other 
defect or imperfection which does not tend to the preju
dice of the substantial rights of the defendant upon the 
merits." All the elements of the offense of which Richards 
was convicted having been alleged in the information, we 
are not able to see how he could have been prejudiced by 
the omission of the word "feloniously." As supporting our 
conclusion upon this point we refer to Wagner v. State, 43 
Nebr., 1; State v. Setter, 57 Conn., 461, 466; llitchcll v.  
State, 42 Ohio St., 383, 386; 1 Bishop, Criminal Procedure, 
535; Wharton, Criminal Pleading & Practice, 260.  

Another ground upon which defendant claims a reversal 
of the sentence is that the acts of 1887 and 1895 amending 
section 12 of the Criminal Code were not adopted in ac
cordance with constitutional procedure, and are therefore 
void. The contention of counsel for Richards is that the 
bill for the amendatory act of 1887 was not read in the 
house of representatives on three different days with the 
identical title that it bore at the time of its introduction.  
It appears from the house journal that the bill in question, 
Senate File No. 10, was first read on January 20 under the 
title "A bill for an act for the protection of girls under the 
age of fifteen years, and to amend section 12 of chapter 4 
of the original Code, and repeal said original section." 
On the following day it was, according to the journal, 
again read under the title "A bill for an act for the pro
tection of girls under the age of fifteen years, and to amend 
section 12 of chapter 4 of the Criminal Code of the Com
piled Statutes of Nebraska, and to repeal said original 
section." This is the title which the bill bore during the 
whole of its subsequent history. The argument of defend
ant's counsel proceeds on the assumption (1) that the

810 [VOL. 65



Richards v. State, 

change in the title was a substantial one, and (2) that 

every bill must be read at large on three diftrent days in 

each branch of the legislature under an exactly identical 

title. Both assumptions are unwarranted. The original 

Code referred to in the title to the bill as it was first read 

was the Code of 1873, and not the Code of 1866, which 

every one understood had been repealed. It is preposter

ous to suppose that the legislature was undertaking by 

the adoption of the bill known as Senate File No. 10 to 

amend and repeal a notoriously non-existing law. But if 

the house amended the title to Senate File No. 10, or if it 

adopted an unauthorized alteration of the title, it did so 

in the exercise of an undoubted right. It has never been 

held by this court, nor, we believe, by any other, that it is 

not competent for the legislature to correct defects or im

perfections in the title of a bill at any time before the bill 

is put upon its passage. The constitution requires that 

the subject of a bill shall be expressed in its title, but no 

law has ever been annulled because it passed through some 

of the earlier stages of legislation under an imperfect title.  

The title is amendable as well as the body of the bill, and.  

it is in accordance with accepted canons of legislative pro

cedure to amend it at any time before final action is taken.  

Binz v. Weber, 81 Ill., 288; Attorney General v. Rice, 64 

Mich., 385; Milwaukee County v. Isenring, 109 Wis., 9.  

A further argument against the validity of the act of 

1887 is that it contained more than one subject, was 

broader than its title, not germane to the title of the orig

inal act, and in some of its provisions extremely uncertain..  

These objections may be briefly disposed of. The original 

act was entitled "An act to establish a Criminal Code." 

Section 12 defined the crime of rape, and differed from the 

present law on that subject only with respect to the age 

limit. The act of 1873 was constitutionally adopted, and 

is, in its general scope and reach, a valid law. Whatever 

might have been originally made a part of that law may 

at any time be ingrafted upon it by legislation professing 

to be amendatory. Webster v. City of Hastings, 59 Nebr.,
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563, and cases there cited. The act of 1887 was obviously 
within the title to the act of 1873 and it was, of course, 
germane to section 12 of the latter act. It might, there
fore, have been constitutionally enacted under a title de
claring that its object and purpose was to amend section 
12 of the Criminal Code. The title chosen by the legisla
ture is tantolgical, but it is otherwise faultless. In it the 
subject of legislation, though needlessly amplified by repe
tition, is clearly expressed. The alleged uncertainty in the 
act of 1887 is found in the repealing clause, which declares 
"that said original section 11 herein amended shall be, and 
the same is hereby, repealed." The intention of the legis
lature, which is to be ascertained from a view and consid
eration of the whole law, is, in our judgment, clear and cer
tain. It is beyond question that the second section of the 
act was intended to repeal the law which it was the de
clared purpose of the first section to amend. In providing 
for the repeal of the amended section, in obedience to the 
mandate of the constitution, the legislature made a verbal 
error, which produces no ill effect because it does not tend 
in the slightest degree to render doubtful or obscure the 
legislative purpose and intent. You may reject the 
numeral term as a mere redundancy, and no shadow of 
ambiguity will remain. Having shown that the act of 
1887 is valid, it will not be necessary to consider the argu
ment which counsel have advanced on the assumption that 
the act of 1895 (Session Laws, 1895, ch. 74), was an at
tempt to amend a non-existing law.  
. The only question remaining for consideration is 
whether the jury were justified on the evidence in return
ing a verdict in favor of the state; and this question, after 
a very careful reading of the bill of exceptions, we answer 
in the affirmative without doubt or hesitation. The de
fendant, as his counsel insistently point out, is old, and 
has rendered some service to the nation, but these facts 
do not conclusively rebut the persuasive proofs of guilt 
brought forward at the trial; they are not necessarily 
characteristic of innocence and virtue. Age does not al-
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ways chasten the soul, nor does devotion to country in 
time of peril insure obedience to her laws in times of peace.  
Although there is in this case no direct and positive proof 
of the corpus delicti, it is, we think, established by circum
stantial evidence of the most cogent and convincing kind.  
The prosecutrix was, according to the evidence adduced 

by the state, debauched repeatedly by the defendant at 
his office in the city of Lincoln. He professed to be giving 
her medical treatment, and she, being a child only 12 years 

of age, believed his representations and submitted inno
cently to his embraces. In the course of time she became 
afflicted with a venereal disease, and the defendant was 
then taxed with the crime for which he has been tried and 
convicted. He at first stoutly asserted that he was inno
cent, but later on admitted that if he should be arrested 
and tried, he would be sent to the penitentiary. He de
clared that he wanted to get off the earth, and took a dose 
of laudanum with the intention of ending his existence.  
The poison, however, not proving effective, he at once sold 
out his business and fled in the night from the city., He 

traveled on foot under an assumed name, and when ar
rested in Missouri denied his identity. At his office were 

found venereal remedies and appliances for their use. At 
the trial he denied in general terms that he had ever had 

sexual relations with the prosecutrix, but he did not deny 
her detailed account of the strange and stealthy method 

employed in giving her medical treatment. A denial of 

guilt in broad terms without denial or explanation of the 

conduct imputed to him by the prosecutrix can, we think, 
be regarded as little better than a confession.  

The verdict is supported by sufficient evidence and the 

judgment should be, and is, 
AFFIRMED.  

NOTE.-Oriminal Pleading.-Felonice.-In the ancient indictment, 
proditorie indicated treason, and felon ice telony; and where neither 
word appeared the offense was a misdemeanor. Starkie, Criminal 

Pleading [2d ed.], 74, 75. Mr. Bishop says that reason just as 

much requires it in the statutory as in the common-law crime.
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Criminal Procedure, 535. And the following American cases hold 
the adverbial allegation "feloniously" necessary and its omission 
fatal. Edwards v. State, 25 Ark., 444, 445, Mott v. State, 29 Ark., 
147, 148 [These two cases are in apparent conflict with an earlier 
decision of the same court. State v. Eldridge, 7 English, 608.]; Sovine 
v. State, 85 Ind., 576, 577 [This case held that the information 
might have been cured by amendment.]; Wile v. State, 60 Miss., 260
held fatal on motion to quash; the reason given was that the 
offense charged was a misdemeanor at common law, raised to a 
felony by statute, and the misdemeanor was merged in the felony; 
Jane v. State, 3 Mo., 61-several times reaffirmed; Mears v. Common
wealth, 2 Grant [Pa.], 385; Gain v. State, 18 Tex., 387-in which the 
rule is strenuously held, but squarely overruled (without any 
allusion to the original case) in Posey v. State, 32 Tex., 476; Randall 
v. Commonwealth, 24 Gratt. [Va.], 644.  

Contra: People v. Parsons, 6 Cal., 487-reaffirmed with a protest 
by Murray, C. J., in People v. Olivera, 7 Cal., 403, 404; Tilly v. State, 
21 Fla., 242-adverb "burglariously" held unnecessary in charging 
burglary; Miller v. People, 2 Scam. [Ill.], 233, substantially reaffirmed 
in Quigley v. People, 2 Scam., 301 [These last two cases are under a stat
ute abrogating the common-law rule]; Durand v. People, 47 Mich., 
332; State v. Felch, 58 N. H., 1. In Tennesseb the indictment without 
a felonice is good by statute.-W. F. B.  

STATE OF NEBRASKA V. JOHN FF. LOECHNER.  

FILED OCTOBER 9, 1902. No. 12,594.  

Malfeasance in Office: MINISTERIAL OFFICER: MEMBER OF SCHOOL 
BOARD: CRIMINAL CODE. A member of a board of education 
of a school district in a city having a population of over 
fifteen hundred, organized under the provisions of subdivision 
14, chapter 79, of .the Compiled Statutes, is a ministerial officer 
within the meaning of the term as used in section 180 of 
the Criminal Code, providing for the punishment of certain 
public officers for malfeasance in office.  

ERROR from the district court for Douglas county.  
Tried below before BAXTER, J. John Henry Loechner in
dicted for malfeasance in office; demurrer to indictment; 
demurrer sustained; state brings error; exceptions of 
county attorney sustained. Exceptions sustained.
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George W. Shields, Elmer E. Thomas and Harry E.  
Burnam, for the state.  

Ed P. Smith, contra.  

HOLCOluB, J.  

This cause comes here for review on exceptions by the 
county attorney to an order of the district court sustain
ing a demurrer interposed by the defendant to an indict
ment returned against him by the grand jury charging him 
with the offense of malfeasance in office. The defendant, 
Loechner, was a member of the board of education of the 
school district of South Omaha, Douglas county, Nebraska.  
In the indictment it is charged that he "unlawfully, will
fully, and corruptly, as such member of said board of edu
cation, caused to be given away out of the funds of said 
school district aforesaid, to Ed Munshaw & Co., a copart
nership, the sum of $100, of the value of $100 the money 
of the said school district aforesaid, without any consid
eration therefor." The indictment was demurred to on 
the grounds that "the facts stated in said indictment and 
the charges contained therein and in each and every count 
thereof are not sufficient to constitute an offense against 
laws of the state of Nebraska," and that "this defendant as 
a member of the school board of the city of South Omaha 
is not a ministerial officer, and therefore can not be placed 
on trial for malfeasance in office." 

The offense charged in the indictment returned by the 
grand jury is defined by section 180 of the Criminal Code, 
and the specific reason for the interposition of the demur
rer is found in the second paragraph thereof, above quoted.  
It is insisted that the defendant, as a member of the board 
of education of the school district of South Omaha, is not 
a ministerial officer within the meaning of the term as 
used in section 180 of the Criminal Code, above referred to.  
That portion of the section material to the present inquiry 
reads as follows: "Any clerk, sheriff, coroner, constable,
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county commissioner, justice of the peace, recorder, county 
surveyor, prosecuting or district attorney, or any minis
terial officer, who shall be guilty of any palpable omission 
of duty, or who shall willfully or corruptly be guilty of 
malfeasance or partiality* in the discharge of his official 
duties, shall be fined," etc. While several different offi
cers are specifically enumerated in the foregoing section 
against whom the penalties of the statute are visited for 
violating its provision, the office held by the defendant as 
a member of the school board is not included in the enu
meration, and, unless his office is of such character as to 
bring him within the classification included within the 
phrase, "or any ministerial officer," the demurrer was 
rightly sustained, and the defendant can not be held to 
answer for violating the provisions of this section of the 
Criminal Code. The question, therefore, presented to us 
for determination, is whether the defendant, as a member 
of the board of education of the city of South Omaha, in 
the performance of his duties as such, may properly be 
said to be a ministerial officer within the meaning of the 
words as used in the section of the Criminal Code hereto
fore quoted. In the presentation of the case the state in
sists that the defendant, as a member of the board of edu
cation, is a ministerial officer within the meaning of the 
.criminal statute; while defendant's counsel is content to 
argue that defendant does not belong to this particular 
class of officers, without any attempt to point out the class 
to which he does belong. It may, we think, be fairly said 
that the legislature intended, after specifically enumerat
ing the several officers mentioned, by the use of the words 
"or any ministerial officer," to include within the latter 
classification all officers who are properly designated 
and included in the word "ministerial" as contradis
tinguished from other recognized divisions of offices into 
classes such as judicial, legislative and executive. The 
import of the words obviously indicates an intention on 
the part of the legislature, aside from the officers enumer

*This reads "partially" in the statute, but is a patent error.
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ated, to broadly cover, comprehend, and include all officers 
properly denominated ministerial in the general classifi
cation of public offices. Like all criminal statutes, the 
language is not to be broadened or extended by construe
tion so as to include within its terms offenses, or a class of 
persons against whom the statute operates, not fairly war
ranted by the language used. In this connection, attention 
may properly be called to the provisions of section 251 of 
the Criminal Code, which are quite pertinent to a correct 
understanding and construction of the section under con
sideration. It is there said: "This Code and every other 
law upon the subject of crime which may be enacted shall 
be construed according to the plain import of the language 
in which it is written without regard to the distinction 
usually made between the construction of penal laws and 
laws upon other subjects, and no person shall be punished 
for an offense which is not made penal by the plain import 
of the words, upon pretense that be has offended against 
its spirit." Members of a board of education in cities and 
towns, like school district officers, are undoubtedly public 
officers, and must come within some of the recognized defi
nitions of the different classes in which such officers are 
usually divided. In a general way it may be said that the 
affairs of state government and the method of administer
ing its laws are divided into three distinct branches,
executive, judicial and legislative; and officers chosen to 
conduct the affairs of government in either of the different 
branches mentioned are easily classified. The judicial 
branch pertains to the administration of justice, the ad
judication of controversies, and the interpretation of the 
laws, and, declares the constitution, shall consist of a su
preme court, district courts, justices of the peace, police 
magistrates, and such other courts inferior to the district 
court as may be created by law for cities and incorporated 
towns. The defendant clearly is not a judicial officer, and 
that classification may be eliminated. It is equally obvi
ous that he does not come within the classification of legis
lative officers, who have to do with the enactment of laws, 
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and we need not further consider that branch with the 
view of classifying the defendant as being possibly a legis
lative officer. This brings us to those offices which are 
created for the purpose of conducting that branch of gov
ernment which, in the general classification we have made, 
is classed as executive.  

At the threshold of the inquiry, we are met with diffi
culty because of no very well recognized mark of distine
tion by which to determine the different classes of officers 
belonging to the executive branch of the government. Mr.  
Mechem, in his work on Public Officers, divides public offi
cials into the three general classes mentioned, and adds a 
fourth classification, known as ministerial officers. At 
section 655, lie says: "This class of officers is known by 
different names. They are sometimes called executive offi
cers, sometimes administrative, sometimes ministerial, and 
with slight shades of distinction. But for convenience 
sake, and as may properly be done, they will all be treated 
here under the general head of ministerial officers, and 
there will be included all officers whose duties are wholly 
or chiefly ministerial." In Throop, Public Officers, sec
tion 22, on the same subject, quoting from a case decided by 
the United States supreme court, he divides the several 
public officers into three classes, denominated "political," 
"judicial," and "ministerial." Of political offices it is said 
they are such as are not immediately connected with the 
administration of justice, or with the execution of the 
mandates of a superior, as the president or head of a de
partnent. Twenty-Per-Gent. Cases, 13 Wall. [U. S.], 568, 
575, 20 L. Ed., 705; Fitzpatrick v. United States, 7 Ct. of 
Cl. [U. S.], 290, 23. Ministerial offices, it is said, are those 
which give the officer no power to judge of the matter to be 
done, and which require him to obey some superior. An 
executive officer, in the proper sense of the term, is one 
whose duties are mainly to cause the laws to be executed; 
such as the president, the governor of a state, or the chief 
executive officer of a city. It pertains to the execution and 
enforcement of the laws by one charged with that particu-
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lar duty. Says the supreme court of California: An ex
ecutive officer is "one in whom resides the power to execute 
the laws." People v. Hays [Thorne v. San Francisco], 
4 Cal., 146. On the same subject it is observed by the su
preme court of Indiana in a cause brought against the 
governor and others, constituting a state board with cer
tain powers and duties: "The duty of the governor, in 
connection with the other officers named in the act, is not 
executive. The executive power of the state is vested solely 
in the governor. Any power or authority vested by legis
lation in the governor, together with other officers or per
sons, in which they are to have an equal voice with him, 
can not be executive, as he alone is vested with the execu
tive power of the state." Gray v. State, 72 Ind., 567, 578.  
"A ministerial act," says the same court, "may, perhaps, 
be defined to be one which a person performs in a given 
state of facts, in a prescribed manner, in obedience to the 
mandate of legal authority, without regard to, or the exer
cise of, his own judgment upon the propriety of the act 
being done." Flournoy v. City of Jeffersonville, 17 Ind., 
169, 174. The defendant can not be said to be an execu
tive officer within the meaning of that term when used to 
classify the officer or describe the functions chiefly to be 
performed by an officer designated and styled as executive.  
It would be just as permissible to describe district school 
officers as belonging to.the executive class. By subdivision 
14 of chapter 79, Compiled Statutes, school districts in 
cities having a population of over 1,500 are declared to be 
bodies corporate, and to possess all the usual powers of a 
corporation for public purposes; and it is provided that 
the board of education shall have exclusive control of all 
the property of the school district for all the purposes 
therein contemplated, and that all schools organized 
within such district shall be under the control of the board 
of education. Provisions are then made as to the posers 
belonging to the board, the duties to be by it discharged, 
and the manner in which the affairs of the school district 
shall be managed and conducted. The members of the
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school board are unquestionably regarded ly statute as the 
servants or agents of the corporation, s.lected for the 

purpose of conducting and managing its affairs in the 
manner and under the restrictions pointed out by statute.  
They are an administrative body charged with the duty of 
administering the law governing the public schools within 
the city composing the school district of which they are 
officers. It is their duty to administer tte affairs of the 
corporation as directed by statute in the exercise of such 
powers and authority as are vested in them. Doubtless in 
many instances in the performance of tLeir duties they 
may exercise a discretion or judgment quasi-judicial in 
character, but this fact alone can not determine the clasg 
to which they belong, or bring them in the category of 
judicial officers. There is scarcely a ministerial officer but 
that in the performance of some act required to be done 
exercises a discretion quasi-judicial in its nature, and re
garding which the act itself can not rightfully be classed 
as ministerial.  

There is a marked distinction between a ministerial act 
or function when considered as an independent transac
tion, and the general nature of the office and the functions 
to be performed therein, which, when considered together, 
make the incumbent a ministerial officer. A sheriff is a 
ministerial officer, and so recognized by all. Yet in a sense 
he is the executive officer of the court, whose duty it is to 
obey and carry into execution its mandates, and all valid 
procesies issued therefrom. He also, in the performance 
of his duties, in many instances, must and does exercise 
discretion and judgment of a quasi-judicial nature, but 
this fact alone can not transform him into a judicial offi
cer. If ministerial officers can perform nothing but min
isterial acts, then it is hard to conceive of such officer, for 
some of the acts of every ministerial officer must require 
the exercise of judgment and discretion, which is the very 
antithesis of a ministerial act. Whether the person is or 
is not a ministerial oflicer depends, not en the character 
of the particular act which he may be calied upon to per-
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form, or whether he exercises judgment and discretion 
with reference to such act, but whether the general nature 
and scope of the duties devolving upon him is of a minis
terial charactei, as distinguished from other classes of 
which we have made mention. Webster defines "minister" 
v. t., "to administer," and "ministerial" "of or pertaining 
to ministry or service." In Worcester "ministerial" is de
fined as acting at the commands of another, or acting as 
the agent for another, or under superior authority. "Ad
minister," in the Century Dictionary, is spoken of by way 
of illustration, "as, to administer the laws of the govern
ment, or a department of government." In Webster "ad
minister" is defined as ministrare, to serve, to manage, or 
conduct, as public affairs; as to administer the govern
ment of the state; and in Mechem, Public Officers, sec
tion 21, a ministerial officer is defined as one whose duty 
it is to execute the mandates lawfully issued by his su
periors. In Jackson v. State, 57 Nebr., 183, 187, this court 
has used the word "ministerial" as synonymous with the 
word "administrative," and it seems that the two words 
are so closely allied in meaning that they may be, and fre
quently are, used interchangeably. An administrative offi
cer is frequently classed as a ministerial officer, and vice 
versa. Anderson's Law Dictionary defines "administer" to 
mean "To dispense, direct the application of; as, to admin
ister the law, justice." Bouvier speaks of "administra
tive"* as synonymous with "executive," a ministerial duty, 
-one in which nothing is left to the discretion. Many of 
the duties devolving upon a member of a board of educa
tion are purely ministerial, while others involve acts in 
which judgment and discretion must be exercised. While 
this latter gives to the officer some of the characteristics 
belonging to the judicial, it is altogether clear that such 
acts do not bri ag the officer performing them properly 
within the class fication of judicial officers, and do not de
termine the chai acter of the office held by such person. In 
Waldo v. Wallace, 12 Ind., 569, 570, it is said: "A judge 

*See Bouvier, Law Dictionary, article "Executive Power."
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will be not the less a judicial officer because some duties he 
may have to perform are administrative in character; nor 
will an administrative officer become a judicial officer 
simply because some of his duties may be, to some extent, 
judicial in their character." In the state of Alabama a 
county solicitor-an office similar to the office of county 
attorney in this state,-was being prosecuted for an offense 
under a statute punishing a ministerial officer for receiv
ing a bribe. It was there contended by the defense, as in 
the case at bar, that the defendant was not a ministerial 
officer. The supreme court says: "If a county solicitor is 
not a ministerial officer, it would be difficult, if not im
possible, to define his character; all the duties with which 
he is charged pertain to the protection of the state, and the 
general administration of the criminal laws. He attends 
on the grand jury, as their legal adviser; draws the indict
ments they may find; prosecutes all indictable offenses, 
and prosecutes or defends any civil action to which the 
state is a party, pending in the circuit court. * * * No 
one of these duties involves executive or judicial functions.  
They are purely ministerial." Certainly, the duties of a 
county attorney are no more clearly ministerial in char
acter than are those of a member of a school district board, 
or a member of a board of education in school districts in 
cities. There is more latitude and discretion in the dis
charge of official duties given the former than the latter.  
A member of the board of education is required to act in 
obedience to the mandates of the law, which guides and 
directs his action in certain channels, and regarding which 
there is left to him no discretion. He must act at the time 
and in the manner prescribed by statute, which defines and 
limits his authority. As to all such matters he is left no 
discretion. He administers the law as he finds it, and dis
charges the duties of the office in conformity with the law, 
and not according to his own judgment and discretion. It 
is true that in many of the acts he is called upon to per
form he is given a certain latitude or discretion of a quasi

-i.iggs v. State, 49 Ala., 311, 320.

822 NEBRASKA REPORTS. [VOL. 65



VOL. 65] SEPTEMBER TERM, 1902. 823 

State V. Loechner.  

judicial character, but this, as we have seen, does not take 
him out of the class of ministerial officers, and place him 
in the class denominated judicial.  

The reports of the opinions of this court are numberless 
wherein officers and boards having functions to perform of 
a nature similar to those incumbent on the defendant as a 
member of the board of education are classed as minis
terial or administrative officers vested with certain powers 
requiring the exercise of discretion and judgment of a 
quasi-judicial character, and yet it will not be seriously 
contended, we apprehend, that the idea was ever enter
tained by the court or any member thereof, that such offi
cers could be properly classed as judicial officers. The 
court has done nothing more than to describe the nature 
of the authority and power possessed by such officers, and 
made no attempt to classify them as belonging to the judi
cial department of government. "When the law, in words 
or by implication, commits to any officer the duty of look
ing into facts, and acting upon them, not in a way which 
it specifically directs, but after a discretion in its nature 
judicial, the function is termed quasi-judicial." Bishop, 
Non-Contract Law, sec. 786. The author is speaking, not 
for the purpose of classifying officers, but in regard to lia
bility for the act performed. He is discussing those acts 
of public officers which lie between the purely judicial and 
the purely ministerial. The quasi-judicial acts are per
formed, not by judicial officers,-for their acts in the dis
charge of official duties are purely judicial, with possible 
exceptions when they become ministerial,-but by minis
terial and other officers not judicial, such acts being in a 
degree and to a certain extent of a judicial nature. The 
ministerial officer may, therefore, very properly be in
vested with power and authority of a quasi-judicial char
acter without at all affecting the general classification 
into which all civil officers are divided.  

From a careful consideration of the subject in its differ
ent aspects, we are constrained to the view, as appears 
from what has been said, that the defendant belongs to the
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class of officers denominated "ministerial," and for that 
reason is included within the fair import of the language 
of the section of the Criminal Code under which the in
dictment was found.  

It is urged by the defendant that the question we are 
considering has been decided by the supreme court of 
Washington (State v. Womack, 4 Wash., 19, 29 Pac. Rep., 
939) adversely to the conclusion we have just reached. We 
have given that case careful consideration, and do not re
gard it as conflicting with the views herein expressed. In 
that case the prosecution was for an attempted bribery of 
a member of a state board of education, composed of the 
superintendent of public instruction and four other per
sons, appointed by the governor, whose duty it was, among 
other things, to adopt a uniform series of text-books for 
the use of the common schools of the state, and to enter 
into a contract with the proper parties to supply the same.  

o The criminal statute of that state provided for the pun
ishment of bribery or attempted bribery of any executive 
judicial or ministerial officer. The case was considered 
with reference to the question of whether a member of the 
state board of education of that state was an executive 
officer, and it is held that he was such officer charged by 
law with certain executive functions, and that under the 
constitution of that state establishing an executive de
p4rtment the executive officers of the state were not lim
ited to those therein mentioned. The decision of the case 
hinged on the proposition of whether the officer on whom 
bribery was attempted was an executive officer, as dis
tinguished from an administrative or ministerial officer, 
and it was held that he was. In the case at bar, under all 
the holdings and definitions which we have examined, it 
can not be said, we think, that a member of the board of 
education of a school district in a city is an executive offi
cer charged with executive functions similar to those per
taining to the duties of the office of a state executive board 
of education, as decided by the supreme court of Washing
ton. After all, there is a very close relation between the
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duties and functions to be discharged by executive and 

ministerial officers. In both classes is involved official 

action of a ministerial character, rather than that belong

ing to the legislative or judicial. Officers which may be 

classed as ministerial, it occurs to us, may be regarded as 

in the nature of a subdivision of that class of officers which 

in a general way belongs to the executive branch of gov

ernment. French v. State, 29 L. R. A. [Ind.], 113, 119, 41 

N. E. Rep., 2. In the case last cited it is said the consti

tution of Indiana divides the powers of government into 

the legislative department, the executive department, in

cluding the administrative, and the judicial department.  
Our constitution recognizes the same general divisions of 

power, and separates the government into the same de

partments. In the case just cited it is said by the court, 
with reference to the character of the office of warden of 

the penitentiary: "The only official existing, at the adop

tion of the present constitution, having a voice in the con

trol, and whose position was by political choice, was a war

den, who was chosen by the legislature; and, at the same 

time, the institution was, necessarily, as it is now, one of 

the administrative agencies of the state, falling under the 
executive department of the government. Its management 
was not through purely executive agencies, nor were they 
legislative, and they were in no sense judicial. They were 
of the administrative agencies of the state, subject to exec
utive authority only so far as executive duties required the 
laws to be enforced by the governor. Nothing exists in the 
present constitution to change this unity of interest in the 
institution, or to take it from the list of administrative 
agencies of the state." 

Ministerial officers, while not executive or political 
within the meaning of the words as used by those seeking 
to classify the different civil officers according to the na
ture of the functions performed, are obviously more nearly 
related to the executive than to the legislative or judicial.  
The section of the Criminal Code first quoted includes and 
comprehends within its terms, we are satisfied, all that
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numerous class of officers which may be described as ad
ministrative or ministerial, and who have to do with ad
ministering the law in some branch of the state govern
ment, and whose duties and authority are defined and 
regulated by statute; and the functions which are to be 
by them performed are in the main ministerial, as contra
distinguished from executive, legislative or judicial. The 
exceptions of the county attorney to the ruling complained 
of are well taken, and should, accordingly, be sustained.  

EXCEPTIONS SUSTAINED.  

WILLIAM F. BECHEL V. PACIFIC EXPRESS COMPANY.  

FILED OCTOBER 9, 1902. No. 11,957.  

Commissioner's opinion, Department No. 2.  

1. Examining Magistrate: DECISION: PRIMA-FACIE EVIDENCE OF 
PROBABLE CAUSE. The decision of an examining magistrate 
in binding over to the district court a person accused of felony, 
is prima-facie evidence of probable cause for the prosecution, 
but is not conclusive.  

2. Directing Verdict in Malicious Prosecution. In an action for 
malicious prosecution where there is sufficient in undisputed 
evidence to show probable cause, the trial court should direct 
a verdict for the defendant.  

3. Criminal Prosecution: SusncioN: REASONABLE CARE IMCUMBENT 
IN VERIFYING. A person who suspects another of having com
mitted an offense is bound to verify his suspicions by such 
inquiry as reasonable care and prudence would suggest under 
the circumstances of the particular case, before beginning a 
prosecution.  

4. Not Bound to Call on Person Suspected for Explanation. Such 
person need not, as a general rule, call upon the person sus
pected to give an explanation, especially where there is no 
reason to believe that such explanation would materially alter 
the opinion produced by information already acquired.  

ERROR from the district court for Douglas county.  
Tried below before ESTELLE, J. Affirmed.
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Connell & Ives and Edgar H. Scott, for plaintiff in error.  

W. W. Morsman, contra.  

POUND, C.  

This is an action for malicious prosecution. The district 

court, after a trial lasting three weeks, directed a verdict 

for the defendant; and plaintiff brings error from a judg

ment on the verdict so directed. The chief question raised 

is whether there was probable cause for the prosecution.  

In determining this question we have been compelled to 

undertake a protracted and laborious examination of an 

unusually voluminous and involved record. But we do 

not think any useful purpose would be subserved by a 

detailed statement of the numerous and intricate trans

actions out of which the prosecution arose. Nor do we 

think it would be just to Mr. Bechel, who has been acquit

ted of the charge, to set forth at length a necessarily one

sided account of the facts and circumstances which were 

known to the prosecuting witness, and operated to bring 

.about the prosecution. The question now is not whether 

he was guilty, but whether those who charged him with the 

offense which had undoubtedly been committed, at the time 

and under all the circumstances, had probable cause to 

believe him guilty. After a careful review of the evidence 

none of us have any doubt on this score.  

It has been urged that the decision of the county judge 

in binding the plaintiff over to the district court on two 

separate occasions, after two separate hearings, is con

clusive that there was probable cause for the prosecution.  

This contention is not without support from respectable 

authorities. But we think the better rule is that the de

cision of an examining magistrate in binding over to the 

district court a person accused of felony is prima-facie 

evidence of probable cause only. It is not conclusive. Of 

course there is room for a distinction between cases where 

a magistrate has a power of commitment only and those 

in which, as in our practice, the magistrate must adjudge
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whether there is probable cause. But we do not think this 
preliminary adjudication of that question should be held 
conclusive. Its purpose is merely to determine whether 
the prosecution shall proceed. Its force as evidence may 
be considerable. Unless impeached by showing of fraud, 
collusion or perjury, or a gross misapprehension of law 
by the magistrate, it may be convincing. Yet we do not 
think that the plaintiff should be limited to some such at
tack upon the proceeding directly, but that it should be 
treated as prima-facie evidence only, and that want of 
probable cause may be established notwithstanding, by any 
form of competent and sufficient proof. Such is the view 
taken by the weight of authority. Ross v. Rixon, 46 Kan., 
550, 26 Pac. Rep., 955, 12 L. R. A., 760*; 19 Am. & Eng.  
Ency. Law [2d ed.], 664. Moreover, this court has held 
that even a conviction is not, of necessity, conclusive.  
Ychr v. Dobbs, 47 Nebr., 863; Maynard v. Sigman, 65 
Nebr., 590.  

Granting, however, that want of probable cause may be 
shown notwithstanding commitment by the examining 
magistrate, whether the facts adduced to that end show 
or fail to show want of probable cause, is a question for 
the court. If there is sufficient in undisputed evidence to 
show probable cause for the prosecution, the trial court 
should direct a verdict for the defendant. Drcyf us v. Aul, 
29 Nebr., 191; Turner v. O'Brie, 11 Nebr., 108. It can 
not matter that some or many of the facts bearing on the 
issue as to probable cause are in dispute, if there are still 
enough established and undisputed to determine the ques
tion in point of law. The facts being determined, the ques
tion is one for the court; and if there are enough on which 
to base a determination without leaving anything that may 
be in dispute to the jury, there is nothing for the jury to 
pass upon. We are unanimously of opinion that such is 
the situation in the case at bar. The strongest point made 
on behalf of plaintiff is that the prosecuting witness and 
the officers of the defendant corporation neglected to go to 

*26 Am. St. Rep., 123.
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Mr. Bechel before beginning the prosecution and learn his 
version or explanation of the transactions upon which the 

prosecution was founded. Undoubtedly a person who sus
pects another of having committed an offense is bound to 
verify his suspicions by such inquiry as reasonable care 
and prudence would suggest, under the circumstances of 
the particular case, before making a complaint. Miller v.  
Chicago, M. & St. P. R. Co., 41 Fed. Rep., 898; 19 Am. & 
Eng. Ency. Law [2d ed.], 661. If he neglects to make such 
inquiry as would be natural and reasonable under the cir
cumstances of the case, he is chargeable with notice of the 
facts which such inquiry would have disclosed. Tucker v.  
Cannon, 28 Nebr., 196; Manning v. Finn, 23 Nebr., 511, 
525; Boyd v. Mendenhall, 53 Minn., 274, 55 N. W. Rep., 
45. There may be cases in which it would be necessary, 
under this requirement, to call upon the person suspected 
to give an explanation. But such course need not be taken 
as a general rule. In many cases it would obviously be un
reasonable to suppose that any good could result, and un
less such an inquiry would be reasonable under the par
ticular facts, it is not necessary. Thus one who contem
plates proceedings to bind another over to keep the peace 
is not required first to go to such person and inquire as to 
his intentions. Fisher v. Hamilton, 49 Ind., 341. The 
same view must be taken where there is no reason to believe 
that the explanation of the person suspected of a crime, 
when obtained, would materially alter the opinion pro
duced by information already acquired. Miller v. Chicago, 
M. & St. P. R. Co., 41 Fed. Rep., 898, 910; Spitzer v. Fried
lander, 14 App. D. C., 556, 570. In the case at bar, the 
prosecuting witness was in possession of evidence showing 
that gross irregularities had occurred in the department 
under plaintiff's charge, which had resulted in the ab
straction of large sums of the company's money; he knew 
that plaintiff, when these irregularities first came to light, 
took no steps to investigate them; he knew that a large 
part of the money taken appeared to have gone into a 
mining venture in which plaintiff was one of the active
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promoters; he knew that the predecessor of the clerk and 
bookkeeper through whom the money was abstracted had 
been connected with the mining venture as long as he was 
in a position to divert the company's money, and that the 
change in the company's office was followed by a corres
ponding change in the officers of the mining scheme; he 
knew that the irregularities -and false entries were such 
that a very trivial exercise of the supervision which plain
tiff might have been supposed to give the affairs of his 
office would have revealed them. What could plaintiff 
have said that would have altered the opinion formed by 
those who investigated the company's books and acquired 
this information? If he told all that he testified to in this 
case, he would have informed them that he knew one of 
the clerks was a defaulter, but had not disclosed the fact 
because the clerk had promised to adjust the matter with 
the president of the company; lie would have disclosed that 
he knew the company's money was being used by another 
clerk in the mining venture of which plaintiff was the 
head, but that he believed such use was temporary only, 
and that such clerk was making good the abstractions out 
of funds left him by a relative; he would have disclosed 
that he took no apparent pains to ascertain whether the 
clerk, who was receiving a salary of $110 a month, had any 
independent resources, had any funds left by a relative, or 
was restoring or pretending to restore the large sums which 
he constantly took out. Moreover, lie would have had to 
admit that false entries by which these abstractions were 
covered up had passed under his eye more than once. As 
to these, 'he could have said only that lie relied on his 
subordinates, signed the papers they presented, and was 
too much taken up with other work to look below the 
surface. We can not think that these explanations would 
have induced any one to abandon the belief in his guilt 
naturally created by the evidence before the prosecuting 
witness.  

We recommend that the judgment be affirmed.  
BARNES and OLDHAM, Cc., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

THOMAS BONACUM, BISHOP, APPELLANT, V. LEWIS J. HAR

RINGTON, APPELLEE.  

FILED OCTOBER 9, 1902. No. 11,986.  

Commissioner's opinion, Department No. 2.  

1. Religious Organization: GOVERNfNG AUTHonRTY: REVIEW BY COURT.  
The courts will not review the judgments or acts of the govern
ing authorities of a religious organization with reference to 
its internal affairs for the purpose of ascertaining their reg
ularity or accordance with the discipline and usages of such 
organization. Poinvder v. Ashe, 44 Nebr., 672.  

2. Governing Authority: ONE MAN: SYNOD: CONFERENCE: PROCEDURE.  
For the purposes of this rule it can make no difference whether 
the governing authority is confided to one man or to a synod 
or conference, nor whether the mode of procedure permitted to 
such person is in accord with the ordinary course of investiga
tions or trials. Each religious organization must be the judge 
of its own laws.  

3. - : : : - : INJUNcTION. When the governing 
authority of such an organization has deprived one of its 
clergymen of his authority to officiate as such, he may be 
enjoined from making use of church property in that capacity, 
or under color of the functions of which he has been deprived.  

4. Local Church: GENERAL ORGANIZATION: GOVERNING AUTHORITY: 
REVIEW. Where a local church congregation is a member of 
a general organization having general rules for the government 
and conduct of all its adherents, congregations and officers, 
the orders and judgments of the general organization through 
its governing authority, so far as they relate exclusively to 
church affairs and church government, are binding on the 
local associations, and will not be re-examined by the courts.  
Pounder v. Ashe, supra.  

5. Property Contributed to General Church Organization for Re
ligious Purposes. In case property has been contributed and 
conveyed to the authorities of the general church organization 
for the purpose of religious worship in accordance with the 
doctrine and discipline of a particular denomination, persons 
claiming under said denomination and not pretending in any
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way to hold adversely thereto, or to have any title of their 
own except as members thereof, may be enjoined from using 
such property contrary to the determination of the governing 
authority of the denomination. Pounder v. Ashe, supra.  

APPEAL from the district court for Harlan county.  
Heard below before ADAMS, J. R8versed.  

Riley L. Keester, for appellant.  

Webster S. Morlan, A. M. Bercsford and J. G Thompson, 
contra.  

POUND, C.  

Thomas Bonacum, as bishop of the Roman Catholic 
Church for the diocese of Lincolu, brought this suit 
against Lewis J. Harrington to obtain an injunction re
straining the latter from exercising the powers or facul
ties of parish priest in the parish of Orleans in said dio
cese, in contravention of the action of plaintiff, as such 
bishop and as the governing authority of the church in 
said diocese, withdrawing his faculties and depriving him 
of his authority as such parish priest, and from acting 
or assuming to act in that capacity, exercising the func
tions of which he had been deprived, or excluding the 
regularly appointed priest of said parish from the church 
property therein, or interfering with him in the exercise 
of his office. A decree was rendered dismissing the suit, 
from which the bishop appeals.  

The controversy involves the interpretation and appli
cation of several paragraphs of the decrees of the third 
plenary council of Baltimore, shown by the evidence to be 
an authoritative statement of the rules, customs, canons 
and discipline of the Catholic church in this country. It 
appears in evidence that the church distinguishes between 
priests who belong to and are incorporated in a diocese, 
and those who are proper to some other diocese, but are 
in process of acquiring a new situs. With respect to the 
latter, a further distinction is made between secular

[VOL. 65
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clergy, the ordinary parish priests, and regular clergy, 
those who are members of religious orders and have taken 
special vows. Thus much is conceded by all parties. It 
is also conceded that the bishop may not deprive or dis
miss a priest who has become incorporated in his diocese 
except upon due trial, after notice and opportunity to 
defend. With respect to priests who have not been incor
porated in the diocese, the evidence appears to show that 
the bishop may not incorporate them in the first instance 
when they come to him, but must receive them upon pro
bation for a period of three or five years, as he may deter
mine, after which he may incorporate them by formal act, 
or may allow them to become incorporated by non-action.  

In the case of regular clergy who have taken vows, it is 
provided that the bishop shall not admit them, even to the 
preliminary probation in the first instance, unless they 
have already become secular priests before they come to 
him; but on their producing letters of secularization and 
after making secret investigation as to the character and 
qualifications of the priest, he may transmit the result of 
his investigation to the authorities at Rome, who may 
finally complete the secularization, whereupon the ordi
nary process of incorporation will ensue. A written 
agreement between the bishop and Father Harrington is 
in evidence, in which it is set forth that the latter is re
ceived as a "guest" of the diocese, and that in case the 
bishop determines to receive him on probation the period 
thereof shall be five years. It is also agreed that the 
bishop, for reasons of which he shall be the sole judge, may 
at any time prior to the expiration of the period of pro
bation refuse to incorporate the defendant, and dismiss 
him. The bishop contends that under the customs and 
law of the church in this country there is a recognized 
practice of receiving priests from other dioceses as guests, 
without taking them on probation, and without their ac
quiring any rights to be incorporated until so taken; and 
he insists that Father Harrington was received in this 

capacity only, and that he at no time permitted the latter 
60
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to enter upon the stipulated five-year period of probation, 
or to become incorporated. He also claims that the neces
sary steps toward complete secularization have never been 

gone through with, and consequently that Father Harring
ton, as a member of a religious order, was not entitled to 
be received on probation. On the other hand, Father Har
rington asserts that the paragraphs relied upon by the 
bishop as his authority for receiving clergymen as guests 
of the diocese, refer to what he calls "borrowed priests" or 
priests loaned by one bishop to another for a temporary 
purpose, and have no application to his case. He also 
insists that by virtue of certain letters of secularization, 
introduced in evidence, he was eligible to be received on 

probation and was so received, and produces some written 

statements of the bishop, which tend to show that he was 

regarded as on a permanent footing in the diocese. The 

bishop contends that the letters of- secularization pro
duced are merely a necessary preliminary to the procedure 
provided for full secularization, and points to a paragraph 

of the church laws which might be so construed. The 

lower court, construing the several paragraphs of the 

church law in evidence, seems to have held that Father 
Harrington, having been in the diocese a little longer than 

five years, had become presumpively incorporated, and was 

entitled to the mode of trial provided for incorporated 

priests, so that the bishop could not dismiss him or refuse 

to receive him after a secret investigation, as in the case 

of those who had not acquired a permanent situs.  

The laws and decrees of the church in evidence presup

pose a considerable knowledge of the canon law, and their 

interpretation by a court, which has no knowledge and 

can not take judical notice of that system, must neces

sarily be very unsatisfactory, in the absence of more com

plete and explicit expert evidence than is before us in this 

case. The books in evidence, and the witnesses who testi

fied with regard to them, take many things for granted, of 

which the court is ignorant, and we should feel greatly 

embarrassed were it necessary for us to attempt to con-
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strue them. Such an endeavor, indeed, would amount to 
nothing less thin making law for the church. In order to 
reach a sound construction on controverted points, the 
court should b - able to enter into and give effect to the 
reason and int; ntion of the lawgivers; it must know the 
general spirit of the organization and its attitude towards 
its governing a -ithorities,-whether it construes the laws 
relating to their powers liberally or strictly; and it must 
consider the construction, if any, which usage and com
mon consent has determined. We have only to turn to the 
annotations of our public statute books to see that scarcely 
less law is made by construction and interpretation than 
by direct legislative enactment. In such a case as this 
there would be great danger that the ideas of the court 
would run cou.ter to those of the fathers of the church, 
and make laws by construction which were never inten
tionally adopted. We think we are relieved of the duty of 
so doing under the decision of this court in Pounder v.  
Ashe, 44 Nebr., 673. It is in evidence that the bishop is 
the governing authority of the Catholic church in his dio
cese. He is said to be "the supreme pastor, the supreme 
teacher, the supreme governor." It is his duty, under the 
laws and discipline of the church, to administer the regu
lations above mentioned, and, in so doing, necessarily to 
construe and interpret them. His decision is to be final 
and conclusive, except as reviewed by his ecclesiastical 
superiors at Rome. Under such circumstances, we do not 
think we ought to attempt to review his decision, or put 
ourselves in his place and determine for the church the 
meaning of its rules and canons. In Pounder v. Ashe, 
supra, it was settled, after elaborate review of the author
ities, that courts will not review judgments or acts of the 
governing authorities of a religious organization with 
reference to its internal affairs, for the purpose of ascer
taining their regularity or accordance with the discipline 
and usages-of such organization. This case and that are 
very much alike. In Pounder v. Ashe the controversy re
lated to the action of a conference, which was the govern-
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ing authority of a religious organization in this jurisdic
tion, depriving a clergyman of his office and dismissing 
him; and the question presented was which of two distinct 
sections of the book of discipline of said organization was 
to be applied to his case. The conference proceeded under 
one section, and he claimed its action was irregular, be
cause it should have proceeded under the other. At the 
first hearing this court reviewed the action of the confer
ence, determined that it proceeded under the wrong sec
tion, and rendered judgment accordingly. Pounder v.  
Aslke, 36 Nebr., 564. But upon rehearing the court altered 
its position, refused to review the action of the superior 
church authorities, and granted an injunction against the 
deprived clergyman. Pounder v. Ashe, 44 Nebr., 672. In 
this case the questions are whether the provisions relating 
to the incorporation of secular priests, or instead those 
relating to members of religious orders, were proper to 
be applied, and what character and effect belonged to the 
letter of secularization produced by the defendant. The 
construction of the provision by virtue whereof the bishop 
claims the right to receive priests as guests of the diocese is 
also in issue. It is manifest that these questions are of 
exactly the same nature, in their substance, as those be
fore the court in Pounder v. Ashe.  

For the purpose of the rule announced in Pounder v.  
Ashe, we think it can make no difference whether the 
governing authority of a religious denomination is con
fided to one man or to a synod or conference, nor whether 
the mode of procedure permitted to such person is in 
accord with the ordinary course of investigations or trials 
among laymen. Each religious organization must deter
mine its own polity, and be the judge of its own laws.  
While Anglo-Saxon notions of fair play may lead us to 
look with disfavor upon secret investigations and sum
mary determinations by one person, we must not forget 
that contentious methods of investigation are largely 
English, and that the Roman system, from which the 
Roman church has derived its procedure, has always been
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and still is to a large degree inquisitorial. However much 
we may think that open and public proceedings and hear
ings upon due notice ought to be had in every investiga
tion of every sort of charge or issue, we must remember 
that it is not our province to impose our views as to such 
matters upon religious denominations. We must not for
get that ideas and methods which may seem strange to us 
are often older than those which, from familiarity, we are 
prone to think part of the order of nature, and that large 
bodies of men have been governed by them, and are still 
governed by them, in the internal affairs of the Roman 
church, without questioning their entire propriety. When 
the governing authority of a religious denomination has 
deprived one of its clergymen of his authority to officiate 
as such, he may be enjoined from making use of church 
property in that capacity, or under color of the functions 
of which he has been deprived. Pounder v. Ashe, 44 Nebr., 
672. No other remedy is adequate or practicable in such a 
case. The denomination at large, of which the local con
gregation forms a part, has generally contributed, and did 
contribute in this instance, a large portion of the funds 
and property wherewith the local society is maintained.  
If the property and the proceeds of such funds may be di
verted from the purpose for which they were contributed 
and administered in contravention of the discipline, doc
trines and canons of the denomination, it is obvious that 
a wrong is perpetrated not without an analogy to a breach 
of trust. After the decision of this court in Pounder v.  
Ashe the question is not an open one. The remedy of the 
deprived clergyman is to be found within the organization 
itself. So long as the judgment or act of his superiors and 
of the governing authority of the church relates merely to 
its internal affairs and to church discipline, and he is not 
deprived or sought to be deprived of any property rights, 
he has no standing in court to procure a review of the pro
ceedings dismissing him. In Pounder v. Ashe the court 
said: "Mr. Ashe as a member, and also a minister, and 
from all the evidence, a bright and active one, must be pre-
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sumed to have been fully acquainted with the discipline 
and rules and regulations, and the right of the associa
tion to try him in the manner it did, if charges were pre
ferred against him, including that of the duty of the com
mittee to adjudicate the question of under which section 
and paragraph of the rules the charges must be heard and 
determined, and when he joined the church and entered 
its ministry, having assented to them, and, having thus 
selected and agreed to the tribunal and its powers and 
jurisdiction, in so far as it affects him alone and his rights 
to exercise his office as minister and as a member of the 
association, the civil courts can not and will not examine 
the proceedings of the trial committee provided by the 
discipline, to ascertain whether it has in all things acted 
in accordance with the rules of the church, or construe the 
disciplinary laws of the association and take upon them 
the work of a review or retrial of the case and render in 
it such verdict or judgment as from the court's construc
tion of the laws of the church, should have been an
nounced." These remarks are very pertinent to the case 
at bar. It may be Father Harrington's misfortune that 
under the discipline of the society of which he has volun
tarily become a member he was subject, under certain 
contingencies, to be dismissed upon secret investigation, 
and for reasons of which the bishop was the sole judge. It 
may be his misfortune that he has devoted his concededly 
great abilities to the work of a society in which the su
preme authority in each diocese is so largely delegated to 
one man. But having identified himself with such a de
nomination, his remedy is either to appeal to the proper 
ecclesiastical superior of the bishop, or, if so advised, to 
sever his connection with the organization. It is true, he 
claims to have appealed. But he produces no evidence 
thereof, and in fact refuses to state how he appealed, or 
in' what manner proceedings by way of appeal are pend
ing. And, even if he had established an appeal, he has 
introduced nothing to show that the effect thereof would 
be to supersede the action of the bishop.

838 tVot. 65NEBRASKA REPORTS.
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Certain members of the local congregation formed a cor
poration under the general provisions of the statute with 
reference to religious societies, and intervened claiming 
rights in the church property in controversy. No relief 
was granted by the decree, and we do not think it necessary 
to direct any decree with reference to the petition of inter
vention. Where a local church congregation is a member 
of a general organization, having rules for the governent 
and conduct of all its adherents, congregations and offi
cers, the judgments of the general organization, through 
its governing authority, so long as they relate exclusively 
to church affairs and church cases, are binding upon such 
local organizations, and will not be re-examined by the 
courts. Pounder v. Ashe, supra. In this case the prop
erty has been conveyed to the bishop, as representative of 
the general church organization, and was contributed and 
was so conveyed for the purposes of religious worship in 
accordance with the doctrine and discipline of the Roman 
Catholic Church. Persons claiming under said denomina
tion and not pretending in any way to hold adversely 
thereto, or have any title of their own, except as members 
thereof, may be enjoined from using such property con
trary to the determination of the governing authority of 
the church. This proposition likewise is settled in 
Pounder v. Ashe. In that case rival parties of a congre
gation claimed to represent the true doctrine and disci
pline of the church, and the one attempted to exclude the 
other from such property, and to administer it contrary to 
the determination of the conference. The court granted 
an injunction, as we think properly, because the question 
was not one of title or possession, but purely one of the 
administration of trust property in accordance with the 
terms of the trust. The bishop has prayed for no injunc
tion against the interveners, and they have obtained no 
relief against him. If they claim merely as members of 
the local congregation and in subordination to and under 
the church, it is obvious that they are bound by his de
termination, or the determination of his ecclesiastical su-
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periors. If they claim by some independent title, or claim 

adversely to the church, or to the trust represented by the 

bishop as its governing authority in this jurisdiction, the 

bishop's remedy would be by forcible entry or ejectment.  

In conformity with the rules established by this court in 

Pounder v. Ashe, we recommend that the decree of the 

district court be reversed and the cause remanded with 

directions to enter a decree enjoining and restraining the 

defendant, Harrington, from exercising the powers or 

faculties of parish priest in or upon the property of said 

parish of Orleans in contravention of the orders of the 

bishop, and from exercising therein the functions of which 

lie has been deprived by the bishop, or excluding such per

son as the bishop shall appoint regularly as priest of said 

parish from the church property in the petition described, 
or interfering with him in the exercise of his office. Fur

ther than that we do not think an injunction ought to run.  

Any contests over possession under claim of title, as dis

tinguished from the administration of the church prop

erty in accordance with its discipline, laws and canons, 

must be decided in proper proceedings at law.  

BARNES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed and 

the cause is remanded with directions to enter a judgment 

enjoining and restraining the defendant, Harrington, from 

exercising the powers or faculties of parish priest in or 

upon the property of said parish of Orleans, in contraven

tion of the orders of the bishop, exercising therein the 

functions of which he has been deprived by the bishop, or 

excluding such person as the bishop shall appoint regu

larly as priest of said parish from the church property in 

the petition described, or interfering with him in the 

exercise of his office.  
REVERSED AND REMANDED.  

NoTE.-Civil Courts.-Ecclesiastical Cases.-Church Authorities.-The 

only ground upon which civil courts interfere in ecelesiastical cases
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being the protection of civil rights, they will not interfere with 
the exercise of any discretion on the part of the church authorities 
and will not revise or correct the proceedings of ecclesiastical 
tribunals. Walker v. Wainwright, 16 Barb. [N. Y.], 486.  

The jurisdiction of ecclesiastical tribunals being conclusive as to 

ecclesiastical offenses, as well as upon doubtful and technical ques
tions involving a criticism of the canons of a church, the civil 

courts will not revise the decision of such tribunals for the purpose 
of ascertaining or defining this jurisdiction, nor will they revise 

or question their construction and interpretation of the canons 
of the church. Chase v. Cheney, 58 Ill., 509.  

The foregoing authorities are cited by High, Injunctions [3d ed.], 

sees. 309 and 310. There is an apparent contradiction between the 

sections. The first would seem to say that a civil court may 
inquire into the jurisdiction of the ecclesiastical tribunal under the 

law of the church, and there is a dictum to that effect in Walker 
v. Wainwright, supra; but this is clearly not the law, and is not 

so held to be in either of the cases cited by High. If it is a 

question of canon law, and the church tribunal even claims juris

diction, it is a question to be determined intra eclesiam, and not in 

a civil court.-W. F. B.  
This note was prepared by the editor at the suggestion of the 

author of the opinion.  

A. E. RICKLEY V. STATE OF NEBRASKA ET AL.  

FILED OCTOBER 9, 1902. No. 11,297.  

Commissioner's opinion, Department No. 3.  

Criminal Code: PROSECUTING WITNESS: GOOD FAITH: TAXATION OF 

CosTs: UNCoNsTITUTIoNALITY. Section 322 of the Code of Crim
inal Procedure, in so far as it authorizes the question of 
of the good faith of the prosecuting witness in instituting the 
prosecution to be tried and determined at the same time that 
the defendant is tried, and the taxation of costs against him 

in case it is found that in filing the information he acted 
maliciously or without probable cause, is unconstitutional and 

void.  

ERROR from the district court for Sheridan county.  
Tried below before WESTOVER, J. Reversed.  

One Lovekin was prosecuted in the county court for 
larceny on the information of one Rickley. Lovekin was 

acquitted, and the jury found the information without
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probable cause. Judgment for costs against Rickley.  
Rickley brings error. Reversed on the ground that sec
tion 322 of Criminal Code is contrary to the due-process 
clause of the constitution.  

W. W. Wood, for plaintiff in error.  

C. E. Woods and C. Patterson, contra.  

DUFFIE, C.  

March 8, 1897, the plaintiff in error filed a complaint 
with the county judge of Sheridan county, Nebraska, 
charging one Lovekin with stealing certain pieces of ma
chinery, of the value of $15. A warrant was issued on this 
complaint, the defendant arrested, and a trial. had on 
March 18. The jury, after deliberating seventeen hours, 
was unable to agree upon a verdict and was discharged.  
The case was again tried on March 20 to a jury of four 
only, the state and the defendant agreeing thereto. This 
jury returned the following verdict: "We, the jury in the 
case, being duly impaneled and sworn, do find and say that 
the defendant is not guilty; and we further find that this 
cause was brought without probable cause." Judgment 
was entered on this verdict discharging the defendant, and 
taxing the costs of the prosecution to the complainant.  
The complainant thereupon took error to the district 
court, where the judgment of the county judge was af
firmed, and from that judgment the complainant has 
prosecuted error to this court.  

The testimony taken on the trial of the cause has not 
been preserved, and we can not say, therefore, whether 
the finding of the jury that the cause was brought without 
probable cause is supported by the evidence. There is 
in the record a paper entitled a bill of exceptions, signed 
by the county judge, and indorsed filed as of March 22, 
1897, but the exceptions preserved in this bill go only to 
the action of the court in sustaining an objection to testi
mony offered by the state in one instance, and an objec-
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tion made by the state to testimony offered by the de

fendant in another. Even these we can not consider, 

for the reason that while it appears that the bill was 

signed by the county judge and marked "Filed," the 

judge has erased his signature from the paper, and in-.  

dorsed thereon a memorandum to the effect that the bill 

does not correctly set out the proceeding had upon the 

trial, and, because the plaintiff in error refuses to make 

the proper corrections therein, he refuses to certify the 

same. This memorandum is not dated, but, as the county 

judge would have no right to change a record, the pre

sumption obtains that it was indorsed on the bill before 

the same was filed and made part of the, record in the 

case. If the bill correctly sets out the proceedings had, 

the plaintiff in error had his remedy to compel by proper 

proceedings its allowance by the judge; but he can not 

ask us, nor are we permitted, to go behind the matters 

certified by the trial court to ascertain what actually took 

place on the trial. In this condition of the case, we can 

only examine the transcript and ascertain if the judg

ment is one that could legally be entered against the 

plaintiff in error. In O'Chander v. Bansen, 48 Nebr., 

485, it was held that an appeal would not lie in favor 

of a complaining witness against whom a judgment for 

costs had been entered. It was intimated, however, that 

a writ of error would lie under section 580 of the Code 

of Civil Procedure; and, as the defendant in error does 

not question the right of the plaintiff in error to secure 

a review of the judgment in this way, we will not spend 

time in examining the question, further than to say that 

while an appeal will lie only in those cases provided by 

statute, a writ of error may be taken by anyone in

juriously affected by a judgment, where the injury is the 

direct and immediate result thereof, and who stands in 

such relation to the case that he is competent to release 

the error. Black v. Kirgan, 15 N. J. Law, 45, 28 Am.  

Dec., 394.  
Our Code of Criminal Procedure provides that upon the
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trial of minor offenses before a magistrate, if the defend
ant is acquitted and the magistrate or jury trying the 
case shall state in the finding that the complaint was 
malicious or without probable cause, the magistrate shall 
enter judgment against the complainant for all costs 
that shall have accrued in the proceedings had upon such 
complaint, and shall commit such complainant to jail 
until such costs be paid, unless he give bond, etc. The 
latter part of this section was declared unconstitutional 
in State v. Ensign, 11 Nebr., 529, the reasons given being 
that the costs in such a case were a mere civil liability, 
for which a party could not be imprisoned. It is now 
insisted that the statute in so far as it authorizes the 
entry of a judgment for costs against the complaining 
witness in a criminal case, is in contravention of section 
3, article 1, of the state constitution, which declares: 
"No person shall be deprived of life, liberty or property 
without due process of law." There is great force in the 
suggestion that the property of the citizen can not be 
taken or made liable in an action to which he is not a 
party to the record, and in which his rights are not 
directly put in issue; but whether this statute denies to a 
prosecuting witness his constitutional rights is a ques
tion not so easily determined as might seem at first glance, 
and it has, we confess, given us trouble to determine.  

Many of our sister states-we think a majority of them 
-have a similar statute; and in three cases only, aris
ing in Kansas and Wisconsin, has the question been 
raised and determined. In the other states, so far as 
an extended examination on our part has disclosed, the 
constitutionality of the statute has been assumed, and 
never questioned. Burns v. State, 5 Ala., 227; Tuck v.  
State, 8 Ala., 664; State v. Branum, 23 Ark., 540; Jacobs 
v. State, 20 Ga., 839; Margrave v. United States, 1 
Morris [Ia.], 453; State v. Donnell, 11 Ia., 452; Em parte 
Cain, 9 Mo., 769; State v. Berry, 25 Mo., 355; State v.  
Bowling, 14 Mo., 508; State v. Cockerham, 23 N. Car., 
381 [1 Ired. Law]; State v. Darr, 63 N. Car., 516;
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Guffy v. Commonwealth, 2 Grant's Cas. [Pa.], 66; Han
sard v. State, 5 Humph. [Tenn.], 115; State v. Green, 2 
Head [Tenn.], 356; Commonwealth v. St. Clair, 1 Gratt.  
[Va.], 556; State v. Horton, 89 N. Car., 581; State v.  
Baldwin, 79 Mo., 243; Taylor v. State, 39 Ark., 291; State 
v. Owens, 87 N. Car., 565; State v. Spencer, 81 N. Car., 
519; State v. Adams, 85 N. Car., 560; State v. Hughos, 
83 N. Car., 665; Errickson v. State, 10 Nebr., 585; State 
v. Wormick, 1 Lea [Ten.], 559; State v. Reisner, 20 
Kan., 548; Shields v. Commissioners, 5 Kan., 590.  

In State v. Rusch, 44 Wis., 582, the court, while not 
expressing an opinion on the question, intimated that the 
statute was invalid; but the only question before the 
court, and the only one determined, was the question of 
the right of the complaining witness to appeal from a 
judgment for costs entered against him, the court hold
ing that no right of appeal existed.  

In a later case (State v. Smith, 65 Wis., 93), arising 
after the statute had been amended to give the complain
ant a right of appeal from a judgment against him, the 
statute was sustained, the court saying that: "A com
plaining witness who instigates a criminal prosecution 
maliciously, and without probable cause, in a sense makes 
himself a party to it. His position is similar to that of 
a party who signs as surety an undertaking for the re
turn of property replevied. * * * The statute gave the 
defendant in error the right of appeal from the judgment 
where he could have had a trial upon the merits in the 
appellate court. The law in this respect has been changed 
since the case of State v. Rusck, supra, was decided. As 
it now stands it obviates an objection which has some
times been taken to a provision authorizing the examin
ing magistrate to impose the costs of prosecution upon 
the complaining witness, and making the determination 
of the magistrate in the matter final." It will be noticed 
from the above quotation that the court sustains the 
statute upon the theory that the complaining witness, by 
filing the complaint, occupies the relation of a surety,

VpL. 65] SEPTEMBER TERM, 1902. 845



846 NEBRASKA REPORTS. [VOL. 65 
Rickley V. State.  

and that the statute grants him the right of appeal where 
his liability may be passed upon separate and apart from 
the question of the guilt or innocence of the party against 
whom the information was filed. In view of the provisions 
of section 287 of our Criminal Code, which authorize the 
magistrate to require the complainant to acknowledge 
himself responsible for the costs before issuing a warrant 
of arrest for a misdemeanor, it can not be supposed that 
our legislature understood or intended that the complain
ant bound himself for the costs by signing the information 
merely, or otherwise than by becoming expressly obligated 
therefor, and the reasoning of the Wisconsin case in this 
respect, if otherwise sound, could hardly apply in this 
state.  

In re Ebenhack, 17 Kan., 618, was a petition for a writ 
of habeas corpus, the petitioner alleging that he was re
strained of his liberty because of his refusal to pay the 
costs of a prosecution in which he was the complainant.  
The district court ordered his release upon the ground 
that the statute was invalid; but this order was reversed 
by the supreme court, which held that the legislature 
might not only authorize the taxation of costs against a 
complaining witness who maliciously or without probable 
cause instituted a criminal prosecution against another, 
but might also direct his imprisonment for a refusal to 
pay them. Judge Brewer, who delivered the opinion of 
the court, said: "By coming into court and filing his 
complaint, he (the prosecuting witness) submits himself 
to the jurisdiction of the justice, and at the same time 
that the question of the guilt of the person, by his af
fidavit charged with crime, is tried, his own conduct in 
the premises is inquired into. True, he is not upon the 
record as a party plaintiff, or defendant; but the prose
cution is instituted at hi3 instance, and he appears upon 
the record as the complaining party. Many civil pro
ceedings were formerly in the name of the state upon the 
relation of someone. * * * It is true, also, that no formal 
accusation is presented against the complainant upon
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which he is tried and found guilty, and that the first 
written statement of his wrong is in the finding and 
order; but the same is equally true in many cases in 
commitments for contempt. There, often the first writing 
is the order of the court committing the offender for the 
contempt. The proceeding is summary, but it is clear 
that it is due process of law, and that the offender has 
had his day in court. Indeed, it may well be considered 
that he who maliciously, or without probable cause, in
vokes the process of a court to oppress and wrong an 
innocent party, by placing him under arrest and upon 
trial for violation of law, is guilty of a contempt of court.  
* * * Again, it is said that this is in conflict with sec
tion 16 of our bill of rights. 'No person shall be im
prisoned for debt except in cases of fraud.' But these 
costs are cast upon him as a penalty-they do not con
stitute strictly and simply a debt, in the technical sense 
of the word, any more than the fine imposed upon a 
party convicted of assault and battery is a debt. The 
legislature has in effect declared that an unwarranted 
appeal in this class of cases to the criminal law is itself 
a violation of law, and subjects the offender to punish
ment; and the penalty imposed is the costs of the un
warranted proceedings. Shields v. CoinmissiQners, 5 Kan., 
590; State v. Donnell, 11 Ia., 452; State v. Darr, 63 N. Car., 
516.'" The court followed this case in In re Lowe, 47 Kan., 
769, but it is evident from the opinion that the supposed 
binding force of early decisions had much to do with secur
lug the assent of the court as then constituted.  

It is apparent that the argument above used in support 
of the validity of the statute is forced, and to our minds 
it is unsatisfactory. Especially is this so in view of the 
provisions of section 604 of the Compiled Statutes of 
1901, which make it the duty of the county attorney to 
appear on behalf of the state before any magistrate and 
prosecute all complaints on behalf of the state of which 
any magistrate shall have jurisdiction. This statute 
gives to the county attorney full control of the
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case, and while the complainant is, in a sense, rep
resented by counsel-the county attorney-he is given 
no choice as to whom he will employ, except by the con
sent and favor of the public prosecutor, who may take 
full control of the case, and exclude other counsel, should 
the complainant desire additional assistance. He calls 
such witnesses as he pleases; he controls all offers of 
evidence; he saves an exception to the rulings of the 
court, or not, at his pleasure; the interests of the com
plainant are wholly at his mercy, and are protected or 
left to suffer as he may choose; and presuming, as we 
may and should, that the county attorney is both qualified 
to try the case and honestly striving to do his whole 
duty in the matter, it is still evident that if the com
plainant's interests are protected, it is as a matter of 
favor, and not a legal right which could be enforced, as 
it is more than doubtful if the relation of attorney and 
client exists in such a sense as to render the public prose
cutor liable in an action for negligence or unskillfulness.  
Again, there are many apparent difficulties in trying at 
the same time and before the same jury the question of 
the guilt of a defendant, and the good faith of the com
plaining witness in commencing the prosecution. The 
advice of an attorney, after a full statement of the facts, 
would be competent evidence for the complainant upon 
the question of his good faith in commencing the prosecu
tion, but would be highly objectionable if offered on that 
of the guilt or innocence of the defendant. The complain
ant's wife or son, or a neighbor in whom he had the utmost 
confidence and whose integrity had never been doubted, 
may have informed the complainant that he saw the de
fendant steal his property, and this the complainant 
could show as evidence of his good faith; but as against 
the prisoner charged with the larceny this would be hear
say and wholly inadmissible. It is evident that many 
cases may arise where a fair trial can not be given the 
defendant on the question of his guilt of the crime 
charged, and the complainant on the question of his good
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faith in commencing the prosecution. That occasion 
exists for a statute authorizing the taxation of costs 
against one who maliciously and without probable cause 
institutes a criminal prosecution against his neighbor, is 
no reason for upholding a statute which may deny the 
honest complainant his day in court and a fair hearing.  
If the statute provided for an appeal by the complainant 
in case he felt aggrieved by a judgment taxing the costs 
against him, giving him an opportunity to present to the 
appellate court the single question of his good faith, aided 
by counsel of his own selection, the present objections to 
the statute would probably be removed; but in its present 
form we think it can not be sustained, and therefore 
recommend that the judgment be reversed.  

AMES and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

REVERSED.  

JOHN REED V. MATHILDA A. REED.  

FILED OCTOBER 9, 1902. No. 12,100.  

Commissioner's opinion, Department No. 3.  

Misjoinder: DIvoRCE: PROPERTY RIGHTS: MARRIAGE RELATION: NO 
OnJEcIIoN. The determination of property rights not growing 
out of the marriage relation should not be joined with an 
action for divorce, but when such rights are asserted in the 
petition for a divorce and no objection is made to the mis
joinder, the court should hear and determine the controversy.  

ERROR from the district court for Douglas county.  
Tried below before ESTELLE, J. Reversed.  

David Van Etten, for plaintiff in error.  

E. T. Farnsworth, contra.  
61
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DUFFIE, C.  

John Reed, the plaintiff below, filed his petition pray
ing a divorce from the defendant. lie also alleged that 
certain real and personal property held by the plaintiff 
in her own name was purchased with his money, and he 
prayed a decree that the defendant be adjudged a trustee 
for plaintiff holding said property in trust for him. The 
defendant answered denying the allegations of the peti
tion, and also asked a decree of divorce against the plain
tiff. The court, by its decree, denied a divorce to either 
party, and refused to make any finding as to the rights 
of property claimed by the plaintiff, and dismissed that 
part of his petition without prejudice to the right of either 
party to adjudicate in any other action the property rights 
involved in this case as set forth in the pleadings. The 
plaintiff filed a motion for a new trial, which was over
ruled by the court, and he has brought the case to this 
court for review.  

In the record filed in this court the parties are denom
inated "appellant" and "appellee," and the attorneys have 
so designated them in the briefs filed. No regular peti
tion in error has been filed in. this court, but a paper 
denominated "Special reasons claimed by the appellant" 
has been filed, in which eighteen alleged errors of the 
trial court are pointed out and relied upon for a reversal 
of the decree. Under these circumstances we think that 
we are required to treat the case as one brought here on 
error instead of on appeal.  

A large amount of testimony was taken, the bill of ex
ceptions consisting of nearly 700 pages of typewritten 
testimony. The plaintiff charged his wife with adultery.  
Upon this question there is a sharp conflict in the evi
dence-a conflict that can not be the result of mistake 
or misunderstanding. That some of the witnesses delib
erately prejured themselves can not be doubted. In this 
condition of the case we can not interfere with the find
ing of the court. The rule that a judgment of the district
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court will not be disturbed where the evidence is con
flicting, is particularly applicable here. The trial court 
saw the witnesses, had every opportunity to observe their 
demeanor, their candor, their appearance of truthfulness, 
and to judge, far better than can we, of their credibility.  
If full faith were given to the plaintiff's witnesses, he 
is undoubtedly entitled to a divorce. On the other hand, 
the evidence offered by the defendant squarely and spe
cifically refutes every charge of wrong-doing on her part, 
and the circumstances detailed by some of her witnesses, 
if true, leave no doubt of the correctness of the decree.  
The district court was evidently more impressed with the 
evidence offered by the defendant, and dismissed the 
plaintiff's bill upon the merits so far as it sought a 
divorce. There is no lack of evidence to support this find
ing. In this condition of the record the decree refusing a 
divorce must be affirmed.  

The refusal of the court to make any finding upon the 
question of the right to property claimed by the plaintiff 
presents a different question. The rule, as we find it, 
without exception, is that property rights not growing 
out of the marriage relation can not be joined with an 
action for divorce. "No action can be joined with the 
action for divorce when the relief sought has no congruity 
with divorce and the settlements arising out of a dissolu
tion of the marriage. If the plaintiff can obtain the same 
relief in an independent action, or if.the property in con
troversy will be secure while the divorce suit is pending, 
the issues should not be tried in a divorce suit but in 
a separate action, where a single issue may be tried by the 
proper parties. Thus, an action to quiet title can not 
be joined with an action to annul the marriage. An 
action to recover personal property and to settle an 
estate; or to adjust accounts with a mortgagee who is in 
possession of the community property; or to enforce a 
deed; or to set aside a deed to the wife's land, should 
not be joined with a suit for divorce, as in any of these 
cases the same relief could be obtained in a separate
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action." 2 Nelson, Divorce, section 736. In Uhl v. Uhl, 
52 Cal., 250, it was held -that "the plaintiff can not, in 

-e complaint, unite a cause of action to annul a mar
riage by reason of a former marriage of the plaintiff to 
one who is still alive, with a cause of action to quiet her 
title to her separate property, in whicb the defendant 
falsely claims an interest." In those jur. Adictions where 
the property of the wife vests in the husband upon their 
marriage, she undoubtedly has a right in an action for 
divorce to exhibit to the court the property which she 
possessed and which became vested in her husband by 
reason of their marriage, and ask to have it restored to 
her. This rule is recognized by the pr-)visions of our 
statute. Compiled Statutes, 1901, chapter 25, sections 
17-22. The right to the possession of the homestead, 
being a right accruing to the parties by reason of their 
marriage, is one which the court should setle upon grant
ing a divorce; but any independent rights of property not 

growing out of or dependent upon the mirriage relation 
are not a proper subject of inquiry in a divorce action. If 
Mrs. Reed held property of the plaintiff in trust for him 

she acquired the title, not by virtue of their marriage 
relations, but entirely independent of them, and the set

tlement of a controversy relating to such real estate could 

not properly be joined in an action for divorce. The 

defendant did not demur or otherwise object for mis

joinder of causes of action, and section 96 of our Code of 

Civil Procedure provides that by failure to take excep
tions to a misjoinder of causes of action it shall be deemed 

waived. The court should therefore have determih ed the 

rights of property asserted by the parties; in their plead

ings, and its failure to do so was error, 'which must work 
a reversal of the case.  

For the reasons above given we recoinmend that the 

case be reversed and remanded to the district court for 

further proceedings not inconsistent with this opinion.  

AMEs and ALBERT, CC., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, this case is reversed and remanded to the district 

court for further proceedings not inconsistent with this 
opinion.  

REVERSED AND REMANDED.  

STATE OF NEBRASKA, EX REL. DANIEL FREEMAN, V. JOHN 

SCHEVE ET AL.* 

FILED OCTOBER 9, 1902. No. 11,351.  

Commissioner's opinion, Department No. 3.  

Religious Exercises in a Public School: EmInLE-REA1m'DING: SINGING 

HyiNs: PRAYER: SECTARTAN DOCTRINE: CONSTITUTION. Exercises 
by a teacher in a public school in a school building, in school 
hours, and in the presence of the pupils, consisting of the read
ing of passages from the Bible, and in the singing of songs 
and hymns, and offering prayer to the Deity in accordance 
with the doctrines, beliefs, customs or usages of sectarian 
churches or religious organizations, is forbidden by the con
stitution of tLis state.  

ERROR from the district court for Gage county. Tried 
below before LETTON, J. Reversed.  

In the year 1S99, Miss Edith Beecher was a teacher em
ployed in the public school of district numbered 21, in 
Gage County, Tebraska. She asked and obtained leave of 
the school board to have religious exercises in her school.  
Under the license she prayed, read the Bible and with her 
scholars sang gospel hymns. This was objected to by 
Daniel Freeman, a resident of the district, whose chil
dren attended the school. The matter was referred to 
William R. Jaokson, state superintendent, for a ruling.  
He rendered the following decision: 

"LINCoLN, NEBR., Nov. 25, 1899.  
"Mr. H. D. Ode1l, Director, Beatrice, Nebr.  

"DEAR SIR: I am in receipt of your letter of the 23d 
inst., in which you set forth that a mandamus suit has 

*Opinion filed der-ying motion for rehearing. See page 876.



State v. Scheve.  

been instituted against the school board of district No.  
21 of Gage county to compel said board to stop the read
ing of the Bible or singing religious songs.  

"In setting forth the conditions and facts in the case, 
you show that the plaintiff has heretofore succeeded in 
stopping the reading of the Bible, and by so doing has 
caused several good teachers to refrain from applying 
for your school. You state that nearly all in the district 
are in favor of allowing the teacher the privilege of having 
her opening exercises, and that you find no one opposed 
to it outside of the family of the plaintiff. The exercises 
you say consist merely of the teacher's reading from the 
Bible and repeating the Lord's prayer, and in a few in
stances of having singing from the gospel or pentecostal 
hymns and offering a prayer of her own composition.  
You inquire, 'Am I (considering the above facts) using 
good judgment as a member of the school board in refus
ing to interfere with the teacher's opening exercises?' 

"I desire to say in reply that in a district where the 
sentiment is unanimously in favor of devotional exercises, 
such as reading a chapter from the Bible and repeating 
the Lord's prayer, there can be no question as to the right 
and propriety of such exercises, especially when the read
ing of the Bible is without any comment. I do not mean 
to say that it would be proper to require pupils to con
form to any religious rite or observance, or to go through 
with any religious forms or observances inconsistent or 
contra'ry to their religious convictions or conscientious 
scruples. Such a requisition would be a violation of the 
spirit of the clause in the constitution which prohibits 
sectarian instruction. The word 'sectarian,' as defined by 
Webster, is 'pertaining to a sect, or to sects; peculiar to a 
sect; bigotedly attached to the tenets and interests of a 
denomination; as sectarian principles or prejudices.' 
Whether or not any particular kind of religious service 
at the opening of school work would constitute sectarian 
instruction would depend upon the character of the ex
ercises, and would be a question of fact to be determined
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in each individual case. As, for instance, a prayer might 
be so offered as to be sectarian, but it is not necessarily 
so, and in general is not. The same may be said of the 
singing. The Bible surely can not be considered as fall
ing within the category of sectarian books. Indeed, the 
Bible is the rarest and richest book in the depart
ment of thought and imagination which exists. In its 
poetry, its history, its oratory and its logic, it rises into 
the solitude of matchless pre-eminence. It is a library 
in itself. It has been the inspiration of more literature 
than any ten thousand other books put together. The 
vitality of Shakspere comes from the moral convictions 
of the Bible. It may be pitted against all the books of 
all the libraries, out of all races and out of all ages, and 
on all the subjects it proposes to handle, and in all the 
lines of literature it touches it will discount them all 
many fold. Shall pupils be deprived of hearing read in 
our schools the book which is the greatest classic of our 
literature, the book which touches and crowns all other 
branches of knowledge, and is the most widely studied 
book in the world to-day? If we were to take the Bible 

quotations, direct and indirect, from our literature and 
our laws, we would divest them from nearly all that is 
high and noble. There is no other book so calculated to 
impress on the minds of children and youth the princi
ples of piety and justice and the sacred regard for truth.  
There seems to be nothing in the laws of Nebraska that 
would prevent the simple reading of the Bible in our 
public schools. Judge H. M. Edwards of Scranton, Pa., 
has decided that th*ere is nothing in the laws of Pennsyl
vania to prevent the reading of the Bible in the public 
schools. He says: 'The reading of the Bible in the pub
lic schools may be allowed, and even commended, from a 
standpoint which does not involve the question of sec
tarian instruction nor the rights of conscience. It is con
ceded by men of all creeds that the Bible teaches the 
highest morality apart from religious instruction. It 
must be admitted that sound morality is one of the
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foundations of good character. An education which does 

not involve the inculcation of moral principles is incom

plete. And why can not the common precepts of moral

ity be taught by the reading of the Bible better than in 

any other way? Furthermore, there is much in the Bible 

which can not justly be characterized as sectarian. There 

can be no valid objection to the use of such matter in 

secular instruction of the pupils. Much of it has great 

historical and literary value, which may be utilized with

out violating the constitutional prohibition. It may also 

be used to inculcate good morals-that is, our duties to 

each other-which may and ought to be inculcated by the 

district schools. No more complete code of morals exists 

than is contained in the New Testament which reaffirms 

and emphasizes the moral obligations.' Section 4, article 

1, of the constitution of Nebraska, recognizes 'religion, 

morality and knowledge' as 'being essential to good gov

ernment.' I am, therefore, of the opinion that in this en

lightened age and Christian land the public school teacher 

ought not to be deprived of reading, without written or 

oral comment, the Bible or of repeating the Lord's prayer.  
"Very respectfully, W. R. JACKSON, 

"State Superintendent." 

Daniel Freeman, sixteen days before the foregoing let

ter was written, had commenced this action in the district 

court for Gage county. The decision.of the judge at nisi 

prius was to the effect that the matter of text-books, etc., 
to be used in public schools was to be. determined by the 

school board, and, except in a case of abuse, the court 

would not attempt to control their discretion.-W. F. B.  

Franklin J. Griffen and Richard S. Horton, for plaintiff 

in error: 

We desire, before quoting the sections of the constitu

tion upon which we rely, to refer generally to the growth 

of the question now before us. Long before the time of 

Wyclif, and Luther, the world was dominated by one sys

tem of theology. There was one church, and that church
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all powerful. After the appearance of Wyclif, Luther and 
others like them, some of the dogmas of the church were 

questioned. This resulted in a division of the church into 
two hostile camps. A struggle began and lasted through 
the centuries. Honest difference of opinion was not con
ceded. Whichever party gained the ascendency, attempted 
to suppress the other with persecution. Nations were 

involved, wars ensued. In England, the period of the 
Stuarts, the Commonwealth and Protectorate were dis

tinguished for religious controversy. The English colonies 
in America: were settled by refugees from Europe. Though 

many of these fled from persecution in Europe, the his

tory of some of the colonies shows a record hardly inferior 
in zeal to Torquemada or Louis XIV. Roger Williams, 
the Baptist dissenter, who founded Rhode Island, is well 

known as one of the few men who questioned the right 

of the state to interfere with religious conviction. In 

religious liberty Virginia took the lead. Massachusetts, 
Connecticut and New Hampshire kept up religious perse

cution. At the convention called to frame our national 

constitution were people of variant religious opinions.  

They could agree on no state religion. The first article 

of the Bill of Rights-the first ten amendments to the 

United States constitution-expressly prohibited the 

national government from exercising such power. Since 

that time, Madison's maxim, "Religion is not within the 

.purview of human government," has become the settled 

doctrine in this country. Through a gradual evolution 

the separation of church and state has finally become es

tablished. The result of the growth of religious liberty 
has been enactments in the different states forbidding the 

enforced attendance and support of religious worship, 

and prohibiting sectarian instruction in the public 

schools. These enactments have not been at the instiga

tion of any sect, or at the demand of any body of persons 

who did not believe in any religion. They represent the 

crystallized opinion of Jews, of Catholics, of Protestants, 
of Agnostics and of various beliefs. These enactments
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have become the law of the land, and it is the right of 
any citizen, whether a believer or unbeliever, to insist 
upon their enforcement. The reading of the Bible in 
public schools is simply a relic of the early days which 
we have outgrown. Any citizen of Nebraska is entitled 
to invoke the aid of the courts to prevent the violation 
of the constitution. [Here were cited the parts of the con
stitution quoted in the opinion of Commissioner AMES.] 

The court will take judicial notice of these facts: (1) 
that the religious world is divided into a large number 
of sects; (2) that there are material differences between 
them; (3) that there are Jews, Catholics and Protestants; 
(4) that the Douai edition (Catholic) of the Bible differs 
materially from the King-James (Protestant) verson; 
(5) that Catholic and Protestant each have dogmas 
not believed in by the other; (6) that Protestants are 
divided into numerous sects; (7) that the Bible of the 
Jews does not include the New Testament. State v.  
Board, 76 Wis., 177.  

It is well to keep in mind that the exercises complained 
of by the petitioner did not consist simply in reading 
the King-James version of the Bible, but, also, in offering 
up prayers and singing religious songs. It will be ob
served that the facts in the case at bar show moie clearly 
than do the facts in any case hereinafter cited that the 
exercises complained of constitute sectarian instruction 
and worship. As stated by Judge Taft,* at nisi prius, in 
Board of Education v. Minor: "The singing of Protest
ant hymns may be used to communicate dogmatic in
struction as effectually as the Bible itself. I can not 
doubt, therefore, that the use of the Bible, with the ap
propriate singing provided for by the old rule, and as 
practiced under it, was and is sectarian. It is Protestant 
worship, and is used as a symbol of Protestant suprem
acy in the schools, and as such is offensive to Catholics 

*Alphonso Taft, judge of the superior court of Cincinnati, father 
of William H. Taft, formerly United States judge of sixth circuit 
and afterwards commissioner to the Philippines.-W. F. B.
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and Jews. * * * The facts on which this question 
turns are simple. The Roman Catholic denomination has 
a different version of the Bible, and includes the 
apocrypha as a part of it, which is excluded from the 
Protestant Bible. The Protestant is the King-James 
version which the Catholics regard as not only not a 
correct translation, but as distorted in the interest of 
the Protestant as against the Roman Catholic church.  
They object, therefore, on conscientious grounds to hav
ing their children read it. * * * We are not at liberty 
to doubt the conscientious objections on the part of the 

Catholic parents to placing their children in schools while 
the schools are opened by the reading of the Protestant 
Bible. Like the majority of us, the Jews have received 
their faith from their ancestors, and according to that 
historic faith, the assertion in the New Testament that 

Jesus of Nazareth is God is blasphemy against the God 

of Israel. If the Protestant Christian would object to 
having the common schools daily opened with the forms of 

worship peculiar to the Catholic church, which worships 

the same triune God with him, how much more serious 

must be the objection of the Jew to being compelled to 

attend or support the worship of a being as God, whose 

divinity and supernatural history he denies?" 

Suppose in a public school a Catholic teacher reads fron 

the apocrypha in the Douai version, 2 Maccabees, 12th 
chapter, verses 44 and 45, that it was a duty to "pray for 

the dead that they may be loosed from their sins"; what 

view would the Protestant take of the provision in our 

state constitution against sectarian instruction in our 

public schools? 
Under the statute the children of relator are bound to 

attend some public or private school for a certain period 

of each year. Reading the Bible is an act of worship 

within the meaning of the constitution, and a taxpayer 

of the school district has a right to object to the reading 

of the Bible in the public schools under the constitutional 

provision that "no man shall be compelled to attend, erect
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or support any place of worship." State v. Board, 76 Wis., 
177. So they have to choose between a private school 
and a place of worship.  

The use of a public school building for religious pur
poses is illegal and can be prevented upon the application 
of an objecting taxpayer. Scofield v. School District, 
27 Conn., *499; Spencer v. School District, 15 Kan., 259; 
Dorton v. Hearn, 67 Mo., 301; Weir v. Day, 35 Ohio St., 
143; School District v. Arnold, 21 Wis., 657; State v. Dis
trict Board, 76 Wis., 177.  

Ernest 0. Krctsinger, contra, cited Donahoe v. Richards, 
38 Me., 379; Commonwealth v. Cooke, 7 Am. Law Reg.  
[Mass.], 417; Spiller v. Woburn, 12 Allen [Mass.], 127; 
Ferriter v. Tyler, 48 Vt., 444; Stevenson v. Hanyou, 7 Dis
trict Court Reports [Pa.], 585; Vidal v. Girard's Execu
tors, 2 Howard [U. S.], 126, 200; Pfciffcr v. Board of 
Education, 118 Mich., 560; Nichols v. School Directors, 
93 Ill., 61; Millard v. Board, 121 Ill., 297; McCormiek v.  
Burt, 95 Ill., 263; North v. Trustees, 137 Ill., 296; Town
send v. Hagan, 35 Ia., 194; Daris v. Boyct, 50 Ia., 11; 
Moore v. Monroe, 64 Ia., 367; Nessle v. Ham, 1 Ohio Nisi 
Prius, 140. Reference is also made to the letter of Hon.  
Samuel Maxwell commending the ruling of State Super
intendent Jackson in this very affair of Freeman. Judge 
MAXWELL was a member of the convention that framed 
our constitution; and should be accepted as an authority.  

The discretion of the district school board will not be in
terfered with by the court. Board of Education v. Minor, 
23 Ohio St., 211.  

A constitutional provision concerning religious freedom 
should be construed in relation to the state of the law as 
it existed at the time of its adoption, and the courts can 
take judicial notice of customs and usages in regard to the 
use of the Bible in public schools. Pfeiffer v. Board of 
Education, 118 Mich., 560.  

The right to prescribe the general course of instruction 
and to direct what books shall be used must exist some-
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where. The legislature have seen fit to repose the au

thority to determine this in the school board. They may 

therefore, and rightfully, exercise it. Donahoe v. Rich

ards, 38 Me., 379, 398; Ferriter v. Tyler, 48 Vt., 444; Mil

lard v. Board, 121 Ill., 297.  

A regulation of a school board requiring pupils in the 

public schools to learn the ten commandments and repeat 

them once a week, is not a violation of the constitutional 

guaranty of liberty of conscience and of worship. Com

monwealth v. Cooke, 7 Am. Law Reg., 417. April, 1859.  

Worship in public school is not an infringement of con

stitutional liberty, where pupils are neither required to.  

take part or be present. Moore v. Monroe, 64 Ia., 367.  

The executive department of the state of Nebraska (the 

department of public instruction) has constantly held that 

the Bible may be read and the Lord's prayer repeated in 

the public schools of this state. This holding has the 

force of law till reversed by the courts. Compiled Stat

utes, ch. 79, sec. 4, subdiv. 8.  

Religion, morality and knowledge, however, being essen

tial to good government, it shall be the duty of the legis

lature to pass suitable laws to protect every religious de

nomination in the peaceable enjoyment of its mode of pub

lic worship, and to encourage schools and the means of in

struction. Constitution, art. 1, sec. 4.  

The opinion of Judge Lyon in State v. Board, 76 Wis., 

177, is illogical and inconsistent.  
The constitutional provision was designed to secure 

the citizen against taxation for religious purposes, and not 

for the purpose of suppressing religion itself; and it does 

not afford a ground for enjoining religious exercises in 

the public school, where it appears that the burden of tax

ation is not thereby increased, and that plaintiff's children 

are not required to be present at, nor to take part in, such 

exercises. Moore v. Monroe, 64 Ia., 367.  

Franklin J. Griffen and Richard S. Horton, in reply: 

The rule of contemporaneous and practical construction
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relied upon by defendants in error has no application 
where the constitutional provision is plain and unambigu
ous as in the case at bar. State v. Cornell, 60 Nebr., 276; 
State v. Board, 76 Wis., 177; Cooley, Constitutional Limi
tations [6th ed.], p. 84; Board of Education v. Minor, 23 
Ohio St., 211.  

An examination of the authorities cited by the defend
ants in error, will show them inapplicable to the case at 
bar. Not a single one of the authorities cited is under a 
constitutional provision prohibiting sectarian instruction 
in public schools.  

Wilbur F. Bryant and John H. Lindale, amici curiw: 

We beg leave to call attention to the danger which 
threatens the rights of a large body of people who consti
tute an important part of our citizenship, the membership 
of a great church. They have the same rights as other peo
ple-no more, no less. We refer to the Roman Catholics of 
Nebraska. The fact that we have church and state sepa
rated in this country is the result of a compromise. When 
the constitution was formed, there were Congregationalists 
in New England, Dutch Reformers in New York, Luther
ans in New Jersey, Quakers in Pennsylvania, Catholics in 
Maryland, Methodists in Georgia, Calvinists in South 
Carolina, Episcopalians in Virginia, and everything and 
what not in North Carolina. In order that all should be 
on an equal footing, it was provided that congress should 
make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof. This was in the first 
amendment, and, with the freedom of the press and right of 
petition, constituted the first article of the Bill of Rights, 
as the first ten amendments are styled. Under this Bill of 
Rights-under this provision-this spirit of mutual tol
eration gradually filtered down into the public conscience; 
and the constitution of the several states adopted similar 
provisions. Thus have religious denominations-all and 
singular-acquired vested rights. This doctrine is the 
very genius of our institutions.
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Our own state constitution provides: "All persons have 
a natural and indefeasible right to worship Almighty God 
according to the dictates of their own consciences. No 

person shall be compelled to attend, erect or support any 
place of worship against his consent, and no preference 
shall be given by law to any religious society, nor shall any 
interference with the rights of conscience be permitted." 
Bill of Rights, sec. 4.  

Compulsory education has been in force in this state 
from time immemorial. It is only necessary to refer to the 
act of March 30, 1901, to subdivision 16 of chapter 79 of 

the Compiled Statutes of 1899, and the other links in the 
chain. If the Bible is used in public schools, if hymns are 
sung, and if children are compelled to attend school, you 
compel attendance at a place of worship, which is contrary 
to the constitution. Hymns are but prayers in metre. But 
the Bible, you say, is common to all Christians. The 
Catholic yields to no one in his reverence for the word of 
God. In a recent editorial in the New York Sun, the fol
lowing paragraph appears: 

"As it is now, the Pope is the sole, bold, positive and 
uncompromising champion of the Bible as the word of 
God." 

The Catholic church has condemned the so-called 
"higher criticism," which is nothing but Tom Paine in a 

-parson's cassock. The Catholic must take his gospel 

straight with no sugar-coating, or let him be anathema.  
But we do not intend to have James Stuart's translation 
forced down our throat without protest. It would savor of 
pedantry and would serve no useful purpose to point out 

the difference between the King-James version and the 
Douai version. We do not ask to have the Douai edition 

read in our schools; we do not think it proper. If we 

should ask it, what a howl would go up all over the land
such a howl as made the welkin ring when a nun baptized 
the dying Thaddeus Stevens, at his own request-"The 
arrogance of Rome!" It does make a difference whose 
ox is being gored. "Orthodoxy is my doxy and heterodoxy
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is your doxy," has been the song of every religious tyrant 
from Jew-burning Torquemada to witch-hanging Cotton 
Mather.  

In 1854,, a Know-nothing supreme court down in the 
state of Maine unburdened itself of the following morsel of 
erudition: "But,reading the Bible is no more an interfer
ence with religious belief than would reading the mythol
ogy of Greece or Rome be regarded as interfering with re
ligious belief or an atlirimance of the pagan creeds." 
Donahoe v. Richards, 38 Me., 379, 399.  

This is not a fair illustration. Courts are bound to 
know, without proof, matters of general knowledge and 
to take cognizance of historical facts. The gods of 
Olympus are back numbers; nobody believes in them. It 
is safe to say that, for fourteen centuries, nobody has be
lieved in them. The difference between Homer and the 
Bible is the difference between a dead wire aud a live wire.  
You can not disassociate any version of the Bible from re
ligion. Any attempt to run the lilockade under the liter
ary flag, reminds one of Petroleum V. Nasby's definition 
of a conservative: "A man who takes a roundabout way 
to get at a devilish mean thing." In regard to the ridicu
lous idea that Catholic children can be evicted while the 
Bible is being read, it is only necessary to refer to the 
reasoning in State v. Board, 76 Wis., 177, opinion of 
Orton, J., pp. 219, 220.  

The counsel for defendant in error had the assurance 
to cite Commonealth v. Cooke, 7 American Law Register, 
o. s. [Mass.], 417, Police Court of Boston. The history 
of forensic effort affords no more pitiful sight than this 
Sisyphean attempt to elevate a piece of oracular asininity 
delivered by a Tombs-magitrate, to the plane of a judicial 
decision. This case reads like Llorente's History of the 
Spanish Inquisition. It all happened in the city which
the self-same year-wailed over the execution of John 
Brown, like Rachel weeping for her children, which shed 
crocodile tears over Uncle Tom's Cabin, which-five years 
before-had raised a mob headed by two Protestant min-
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isters to kill a deputy United States marshal, in an abor
tive attempt to rescue Anthony Burns. From the maudlin 
mock-philanthropy and Pecksniffian hypocrisy of the 
sniveling, whining, senile and pharisaical Puritan, good 
Lord deliver us! 

Counsel, for both relator and respondent, have mar 
shalled an array of authorities which are numerically, if 
not substantially, formidable. There are above thirty of 
them in the United States, which have been cited and are 
recited at every coming of a case, involving this question, 
before a court of last resort. These authorities, in their 
use, are about equally divided between the sheep and the 
goats. Some of these are not cited by either counsel in 
this case.  

In determining the weight of these decisions, two things 
are necessary: (1) A careful examination of the consti
tution and statute under which the decision was made; (2) 
a thorough sifting of facta-matters absolutely decided
from judicial eloquence and irrelevant dicta which too 
often befog many of the opinions.  

Taking the decisions cited by counsel it will be found 
that in Ferriter v. Tyler, Donahoe v. Richards, Common
wealth v. Cooke, Minor v. Board of Education, Pfeiffer v.  
Board of Education, McCormick v. Burt and Nessle v.  
Ham, 1 Ohio Nisi Prius, 140, the court places the entire 
responsibility upon that "quasi-judicial" body the board of 
education. It is true much learning is wasted in arriving 
at this simple decision, but here it is in a nut-shell.  

In Scofield v. School District, Weir v. Day, School Dis
trict v. Arnold, Nichols v. School Directors, Davis v.  
Boget, Dorton v. Hearn, Spencer v. School District and 
Townsend v. Hagan the question is not the constitutional 
use of public funds, but of ultra vires-the power of a cor
poration (school district), or its officers, to divest the use 
of public property from the purpose of the corpora
tion, that is, from an educational to a religious pur
pose. In but two of these cases is the constitutional ques
tion discussed-Nichols v. School Directors and Davis v.  
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Boget; and, in each case, the court appears to have dis
posed of it under the maxim: De minimis non curat lex.  

In Spiller v. Wobiurn the question really before the court 
was: Is the bowing of the head during prayer, an act of 
decorum or an act of worship? 

Millard v. Board was decided on a question of pleading.  
In Moore v. Monroe the court placed the responsibility 

with the teacher.  
In Vidal v. Girard's Executors no such question is 

raised. Girard college was not a public or state school 

in the sense that term is used when applied to the common 
schools. The question concerned a cbaritable trust.  

In North v. Trustees the plaintiff had forfeited all rights 

by his laches.  
In Stevens v. St. Mary's Training School, 144 Ill., 336, 

State v. Board and State v. Hallock, 16 Nev., 973, the word 

"sectarian" is construed and held to be used in the popular 

sense as in State v. Board, infra.  
In only seven of the cases decided (Donahoe v. Richards, 

Stevenson v. Hanyon, Miinor v. Board of Education, 
Pfeiffer v. Board of Education, Moore v. Monroe, McCor

mick v. Burt, Nessle v. Ham) was the question of the use 

of the Bible as a text-book dirkctly raised. The; other 

decisions must be applied by parity of reasoning.  
The decision in State v. Board by the supreme court of 

Wisconsin and Judge Moore's dissent in the Pfeiffer 

Case [Mich.] are the only instances where a court of last 

resort or any jiudge thereof had met and squarely decided 
the constitutional question as to the use of the Bible in 

public schools. The decision in Wisconsin has now been 
adopted by the attorneys general of two states, respect

ively, Minnesota and Washington, and is recognized law 

in those jurisdictions.  
Is the Bible sectarian or literary? The pivotal question 

in this case is the construction of the word "sectarian." 

The earliest construction of the word we have been able to 

find, is in Muzzy v. Wilkins, Smith [N. H.], 1, decided 

in 1803; and is to the effect that the word "sect" and its
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derivatives, with all distinctions thereby created and desig
nated, relate to difference in government, discipline and 
worship, but not in faith. If this definition is correct, we 
are free in our confession that James's version is still a 
sectarian book, as much so as the Episcopalian's Book of 
Common Prayer, the Methodist Discipline or the Lutheran 
Year Book.  

If King James's version of the Bible is to be used as a 
literary text-book, why not enter the same plea for Vol
taire's Candide? There are few books that exceed that im
mortal work in literary merit. This plea might have some 
weight as to a university. But when applied to a six-year
old child in a rural district school, it is puritanical 
nonsense.  

The case was argued orally by Griffen, Horton and Tim
othy J. Mahoney, for plaintiff in error, and by.Kretsinger 
for defendant in error.  

Lindale, amicus curim, did not appear. Bryant, being 
an officer of the court, also made no oral argument.  

Mahoney: The pivotal question is how should the terms 
"sectarian instruction" (Constitution, art. 8, sec. 11), 
"interference with the rights of conscience," and "place 
of worship" (Constitution, art. 1, sec. 4), be construed? 
To the Jew, the entire New Testament is sectarian. To 
the Catholic the revealed word of God consists of tradition 
or the unwritten word, and the Scriptures, all as inter
preted by the church; just as to the lawyer the law of this 
state consists of the unwritten, or common law, and the 
statutes, all as interpreted by this court. On the other 
hand it is of the essence of Protestantism to deny tradi
tion (the common law), and to repudiate the authority of 
the church (the supreme court) to interpret the Scriptures.  
To read the Bible as the revealed word of God without au
thoritative note or comment is to inculcate the Protestant 
idea that the Scriptures contain all the revealed word and 
that each should be his own supreme court to interpret
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them. Such inculcation amounts to instruction, and as 
it is instruction according to the Protestant doctrine and 
against the Catholic doctrine, it is "sectarian instruction," 
forbidden by section 11 of article 8 of the constitution.  
To the Catholic it is a matter of conscience to read, with 
the Scriptures, the authoritative notes and comments of 
his church, and to require a Catholic pupil to take part in, 
or listen to the reading of a version which he does not 
accept as the Bible, and without the interpretation of his 
church is an "interference with his rights of conscience" 
(Constitution, art. 1, sec. 4). Such reading as a devo
tional exercise is an act of worship,, and to compel a 
Catholic child to attend such worship or a Catholic tax
payer to support such place of worship is a violation of 
section 4, article 1 of our constitution.  

Kretsinger: We insist that some copy of the Bible 
ought to be read in the school. We have no objection to 
the Douai version.  

The Bible should be read as a masterpiece of literature; 
as such King James's version is admittedly superior to the 
Douai version.  

The action of the relator was not at any particular 
version of the Bible, but at Christianity itself-the very 
foundation, ground-work and corner-stone of civilization 
itself.  

The genius of our institutions was not created by in
fidels of the Freeman type, but by men who revered the 
Book as the conmon law of our faith, the Pharos of civil
ization and. the index to a higher, a better and a purer 
life. Religion, morality and knowledge are joined to
gether in the word.s of our constitution, for their better
ment and perpetuity; it is the duty of the legislature to 
encourage schools. Is it possible that in our schools and 
universities Plato, Kant and Felix Adler will be welcome 

guests, while Jesus of Nazareth is an outlaw? And all this 
because it will not do to tread on the sensitive corns of
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Daniel Freeman? As a matter of state policy this writ 
should be denied. No more serious problem confronts the 
American people today than the proper government of our 
great cities. Vice, crime, degradation, want and official 
corruption exist to an alarming extent there.  

If the moral principles that Miss Beecher attempted to 
teach the pupils in her school were thoroughly taught and 
instilled into the minds of the youth of our cities, there 
would be a wonderful municipal reformation. Certainly 
no harm has come to the goodly-city of Beatrice; civil and 
religious liberty exist there. If the private conscience of 
any man, good or bad, is allowed to dictate a school cur
riculum, where will this thing end? 

AMES, C.  

Section 4 of article 1 of the constitution of this state is 
as follows: "All persons have a natural and indefeasible 
right to worship Almighty God according to the dictates 
of their own consciences. No person shall be compelled 
to attend, erect or support, any place of worship against his 
consent, and no preference shall be given by law to any 
religious society, nor shall any interference with the rights 
of conscience be permitted." Section 11 of article 8 of the 
constitution reads as follows: "No sectarian instruction 
shall be allowed in any school or institution supported, in 
whole or in part, by the public funds set apart for educa
tional purposes." Daniel Freentan is a resident taxpayer 
and a patron of the public school in school district No. 21 
in Gage county. He applied for and obtained an alterna
tive writ of mandamus running to the school board of said 
district, alleging that against his protest and in disregard 
of his objections and in opposition to his demands, the 
board permitted a teacher employed by them in said school 
to engage daily, in school hours, in the public school build
ing in said district, and in the presence of the pupils, in 
certain religious and sectarian exercises, consisting of the 
reading of passages of her own selection from a book com-

SEPTEMBER TERMT, 10902.VOL. 65] 869



870 NEBRASKA REPORTS. Vot. 65 
State v. Scheve.  

monly known as King James's version or ttrahslation of 
the Bible, and in singing certain religious and sectarian 
songs, and in offering prayer to the Deity according to the 
customs and usages of the so-called orthodox evangelical 
churches of this country, and in accordance with the belief 
and practices of such churches, the pupils joining in the 
singing of such songs or hymns. The return to the writ 
admitted the foregoing recited facts, except that it denied 
that the exercises complained of were sectarian; but the 
teacher, who was produced as a witness, admitted that she 
regarded them as constituting a religious worship, and 
that she conducted them solely for that reason. That they 
are correctly so described there can be no doubt. Protest
ant sects who maintain, as a part of their ritual and disci
pline, stated weekly meetings, in which the exercises con
sist largely of prayers and songs and the reading or repeti
tion of Scriptural passages would, no doubt, vehemently 
dissent from the proposition that such exercises are not 
devotional, or not in an exalted degree worshipful, or not 
intended for religious edification or instruction. That 
they possess all these features is a fact of such universal 
and familiar knowledge that the courts will take judicial 
notice of it without formal proof. That such exercises are 
also sectarian in their character is not less free from doubt.  
For more than three centuries it has been the boast and 
exultation of the Protestants and a complaint and griev
ance of the Roman Catholics that the various translations 
of the Bible, especially of the New Testament, into the 
vernacular of different peoples, have been the chief con
troversial weapons of the former, and the principal cause 
of the undoing of the latter. For the making of such 
translations Wyclif, Luther, Tyndale and others have been 
commended and glorified by one party, and denounced and 
anathematized by the other. Books containing such trans
lations have been committed to the flames as heretical, and 
their translators, printers, publishers and distributers 
persecuted, imprisoned, tortured, and put to death for par
ticipating in their production and distribution. The sev-
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eral popular versions differ in some particulars from each 
other, and all differ from the Catholic canon, both in ren
dition of passages from which sectarian doctrines are de
rived by construction, and in the number of books or gos
pels, constituting what is regarded as the written record 

of Divine revelation. In addition to this, there are persons 
who are convinced, upon grounds satisfactory to them, 
that considerable parts of the writings accepted by all Pro

testant denominations are not authentic, while devout 
Hebrews maintain that the New Testament itself is not 
entitled to a place in the true Bible. These diverse opin
ions have given rise to a great number of religious sects 
or denominations. To some of these sects the reading in 
public of any portion of any version of the Scriptures un

accompanied by authoritative comment or explanation, or 
the reading of it privately by persons not commissioned so 

to do by the church, is objectionable, and an offense to 
their religious feelings; to some, the utterance of public 
prayer, except recitations from Scripture, is a vain and 

wicked act; and to some, the songs and hymns of praise in 
which others engage are a stumbling-block and an offense.  

We do not think it wise or necessary to prolong a dis

cussion of what appears to us an almost self-evident fact, 
-that exercises such as are complained of by the relator 
in this case both constitute religious worship and are 
sectarian in their character, within the meaning of the 
constitution. Nor do we feel inclined to make what might 
be looked upon as a spurious exhibition of learning by 
quoting at length from the many judicial decisions and 
utterances of eminent men in this country concerning the 
subject. Perhaps the case most nearly in point, because 
of similarity both of facts involved and of constitutional 
enactments construed to those in the case at bar, is State 
v. District Board, 76 Wis., 177, 44 N. W. Rep., 967. There 
are three separate and concurring opinions in this case by 
three of the eminent judges of that court. The discussion 
includes a thorough review of both the legal principles in

volved, and of the historical aspects of the controversy,
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and, for the most part, and in essential particulars, voices 
our own views. We think it, therefore, sufficient for our 
purpose to direct attention to that authority.  

But there is another matter deserving of consideration 
in this connection. Secular education of children within 
prescribed ages is, by a statute of this state, made com
pulsory. Punctuality and regularity of attendance at the 
time fixed for the beginning of and throughout the daily 
sessions of a district school are of first importance, both 
as measures of discipline and for the development of a 
trait, or the formation of a habit, of extreme importance 
to the students in after-life. Very justly, and almost, if 
not quite, necessarily, pupils are required to conform to 
these regulations, or incur the penalty of loss of rank in 
deportment and scholarship. Unless opinions of universal 
acceptance in this country since the foundation of our gov
ernment are at fault, it is a policy of the highest impor
tance that the public schools should be the principal in
struments and sources of popular education, because they 
exert, more than any other institution, an influence pro
motive of homogeneity among a citizenship drawn from 
all quarters of the globe. But if the system of compulsory 
education is persevered in, and religious worship or secta
rian instruction in the public schools is at the same time 
permitted, parents will be compelled to expose their chil
dren to what they deem spiritual contamination, or else, 
while bearing their share of the burden for the support of 
public education, provide the means from their own pock
ets for the training of their offspring elsewhere. It might 
be reasonably apprehended that such a practice, besides 
being unjust and oppressive to the person immediately 
concerned, would, by its tendency to the multiplication 
of parochial and sectarian schools, tend forcibly to the 
destruction of one of the most important, if not indis
pensable, foundation stones of our form of government.  
It will be an evil day when anything happens to lower the 
public schools in popular esteem, or to discourage attend
ance upon them by children of any class.
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The district court, without consideration of the merits 
of the controversy, adjudged a dismissal of the suit upon 
the ground that the practices complained of were so far 
within the discretion of the district board as not to be sub
ject to control by mandamus. In that opinion we were
or at least the writer was-at first inclined to concur.  
More mature reflection has, however, convinced us that 
this view is erroneous. The administration of the public 
funds for educational purposes is entrusted solely to these 
boards, and the nature of their office, we think, especially 
enjoins upon them the duty of seeing to it that the con
stitutional prohibition is observed.  

It may be unnecessary to remark that neither the writer 
nor the court is intended to be committed to any view of 
any of the matters of theological or exegetical controversy 
touched upon in the foregoing discussion. All that is in
tended to be said is that such matters, being the subjects 
of sectarian differences, are excluded by the express words 
of the constitution from being taught, or in any degree 
countenanced, in educational institutions maintained to 
any extent by the public funds. It is the function of the 
court to expound, not religious creeds or writings, but the 
constitution and laws of the state. We are of opinion that 
the return does not state facts sufficient to constitute a 
defense to the alternative writ, and it is recommended that 
the judgment of the district court be reversed, and that a 
peremptory writ as prayed issue from this court to the 
respondents and their successors in office.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For reasons stated in the foregoing opin
ion, it is ordered that the judgment of the district court be 
reversed, and that a peremptory writ as prayed issue from 
this court to the respondents and their successors in office.  

REVERSED.
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SEDGWICK, J.  
I.concur in the conclusion reached by the commissioners 

solely on the ground that the exercises complained of were 
"sectarian instruction" within the meaning of the consti
tution.  

HOLCOMB, J., concurring specially.  
I concur in the foregoing opinion in so far as it is held 

therein that the exercises which it is sought to have elimin
ated as conducted in the district school in which respond
ents are school officers violate the constitutional provision 
declaring that no sectarian instruction shall be allowed 
in the public schools. As to the views apparently enter
tained and held to in the opinion to the effect that the 
exercises complained of constitute thereby the school
house a place of worship within the meaning and contrary 
to the section of the constitution wherein it is ordained "no 
person shall be compelled to attend, erect or support any 
place of worship against his consent," I do not agree. In 
my judgment, such an interpretation is not justified by 
any sound rule of construCtion as to the meaning of the 
provisions quoted. illoore v. Monroe, 64 Ia., 367, 20 N. W.  
Rep., 475; Pfeiffer v. Board of Education, 118 Mich., 560, 
42 L. R. A., 536, 77 N. W. Rep., 250. If the views therein 
expressed are sound, then it would seem that it is in the 
power of any taxpayer to prevent religious exercises in any 
of the penal, reformatory or eleemosynary institutions in 
the state, and to close the doors of the state capitol to the 
chaplains of both branches of the legislature. Provisions 
in substance, if not in the exact language of our constitu
tion, relating to freedom of religious worship and exemp
tion from involuntary support of any place of worship, 
are found in very many of the constitutions of the different 
states of the Union. With the exception of the case from 
Wisconsin cited in the opinion, I know of no authority 
holding to the view that exercises in the public schools 
or other secular institutions of the nature and character
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shown to have been engaged in in the case at bar would con
stitute the place where held a place of worship withili the 
meaning of the fundamental law. Says Judge Cooley, wh'o 
as an author in this branch of jurisprudence ranks high

est: "The American constitutions contain no provisions 

which prohibit the authorities from such solemn recogni

tion of a superintending Providence in public transactions 

and 6Rises as the general religious sentiment of man

kind inspires, and as seems meet and proper in finite and 

depexident beings. Whatever may be the shades of relig
ious belief, all must acknowledge the fitness of recognizing 

in important human affairs the superintending care and 

control of the great Governor of the universe, and of ac-.  

knowledging with thanksgiving His boundless favors, or 

bowing in contrition when visited with the penalties of 

His broken laws. No principle of constitutional law is 

violated when thanksgiving or fast days are appointed; 
when chaplains are designated for the army and navy; 
when legislative sessions are opened with prayer or the 

reading of the Scriptures, or when religious teaching is 

encouraged by the general exemption of the houses of re

ligious worship from taxation for the support of state gov

ernment." Cooley, Constitutional Limitations [5th ed.], 

p. 582. Nor do I wish to be understood as holding to the 

view that it is not within the discretionary power of the 

authorities of school districts to sanction, if deemed wise, 

under proper restrictions, the reading of the Bible or por

tions thereof, or readings therefrom, in the public schools.  

The Bible itself is not a sectarian book, and it is an errone

ous conception to so regard it. Altogether, aside from its 

theological aspects, the Bible has a historical and literary 

value surpassed by no secular writings. Its moral teach

ings and precepts are of the purest and highest, and appeal 

to the noblest impulses of mankind, as no other literary 

production ever has. Can anyone successfully contend in 

the light of the contemporaneous history of the times that 

the constitutional framers and the people who adopted 
that instrument itended to altogether exclude the Bible
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from the schools? If such had been the intention, would 
not the members of the convention have expressed them
selves in such language as could not be misunderstood? A 
constitutional provision concerning religious freedom 
should, it is said, be construed in relation to the state of 
the law and custom as they existed at the time of its adop
tion, and the courts can take judicial notice of customs 
and usages in regard to the use of the Bible in the public 
schools. Pfeiffer v. Board of Education, supra. The pro
vision of the constitution on the subject of sectarian in
struction in the public schools should be construed so as 
to give it the scope and effect intended by its framers and 
the people who adopted it. This is accomplished by firmly 
excluding therefrom all forms of instruction calculated to 
establish and confirm in the minds of the students those 
theological doctrines and beliefs which are peculiar to 
some only of the different religious sects. Further than 
this we are not warranted in going.  

The following opinion, overruling a motion for rehear
ing, was filed on January 21, 1903: 

1. Natural Right of Conscience: STATE CONSTITUTION. The right 
of all persons to worship Almighty God according to the 
dictates of their own consciences is declared by the constitution 
of this state to be a natural and indefeasible right.  

2. Duty of Government to Teach Religion: CONSTITUTION: HisToRY.  
There is nothing in the constitution or laws of this state, nor 
in the history of our people, upon which to ground a claim 
that it is the duty of government to teach religion.  

3. The Whole Duty of the State. The whole duty of the state 
with respect to religion is "to protect every religious denom
ination in the peaceable enjoyment of its own mode of public 
worship." 

4. Compulsory Religious Attendance. Enforced attendance upon 
religious services is forbidden by the constitution, and pupils 
in a public school can not be required either to attend such 
services or to join in them.  

5. Teacher: AUTHORITY: REQUEST: COMMAND. A teacher in a public 
school, being vested during school hours with a general author
ity over his pupils, his requests are practically commands,
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6. Objection of Parent. It is immaterial whether the objection of 
a parent to his children attending, and participating in, a 
religious service conducted by a teacher in the schoolroom 

during school hours, is reasonable or unreasonable. The right 
to be unreasonable in such matters is guaranteed by the 
constitution.  

7. Use of Bible. The law does not forbid the use of the Bible in 
the public schools; it is not proscribed either by the consti
tution or the statutes; and the courts have no right to declare 
its use to be unlawful because it is possible or probable that 
those who are privileged to use it will misuse the privilege 
by attempting to propagate their own peculiar theological or 
ecclesiastical views and opinions.  

8. Point Where Courts May Interfere. The point where the courts 

may rightfully interfere to prevent the use of the Bible in 

a public school, is where legitimate use has degenerated into 
abuse,-where a teacher employed to give secular instruction 
has violated the constitution by becoming a sectarian pro
pagandist.  

9. Bible-Reading: SECTARIAN INSTRUCTION. Whether it is prudent or 
politic to permit Bible reading in the public schools is a ques
tion for the school authorities, but whether the practice of 
Bible reading has taken the form of sectarian instruction is 
a question for the courts to determine upon evidence.  

10. - : - : PRESUMPTION. It will not be presumed in any 
case that the law has been violated; every alleged violation 
must be .established by competent proof.  

SULLIVAN, C. J.  

This case was decided at the last term and is now be
fore us on motion for a rehearing. In the brief filed in sup
port of the motion the distinguished counsel for respond
ents has with considerable ardor attacked, not only the 
decision, but what he supposes to be its implications. The 
questions discussed are important and they have received 
our most serious consideration. We have again with great 
care gone over the arguments of counsel and have again 
critically examined all of the adjudged cases bearing di
rectly or indirectly upon the points in controversy. The 
decision of the supreme court of Michigan-a decision 
rendered by a divided bench-may, perhaps, be regarded 
as an authority in favor of one of the positions for which 
respondents contend, but opposed to that case are the
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unanimous judgments of the highest courts of Ohio and 
Wisconsin. Other cases cited in the briefs are based upon 
constitutional provisions essentially different from ours 
and are therefore entitled to but little weight as prece
dents. The fact that there has been Bible reading and re
ligious exercises in many of the public schools ever since 
the present constitution was adopted is cited as evidence 
of a contemporaneous and practical construction in favor 
of the practice; but in our opinion, it is rather to be re
garded as evidence of the temperate and tolerant spirit of 
our people, of the waning influence of doctrinal differences 
and of a clearer and more general perception of the cardi
nal truth that, after all, Christianity is greater than creed.  
It. has been the policy of some rulers, as, for instance, 
Catherine de Medici, to strengthen the throne by dividing 
the people; but in this country it has been the constant 
policy of government to unite the people, to bring them 
closer and closer together, to dissipate race and religious 
prejudices and to fuse their sentiments and aspirations.  
One of the means to accomplish this end was to give all re
ligious sects and systems a free field and no favors. So 
far as religion is concerned the laissez-faire theory of gov
ernment has been given the widest possible scope. The 
suggestion that it is the duty of government to teach relig
ion has no basis whatever in the constitution or laws of 
this state, nor in the history of our people. The teaching 
of religion would mean teaching the system of faith and 
worship of one or more of the religious sects; it would 
mean sectarianism in the public schools, and to put secta
rianism into the schools would, according to the opinion 
prevailing when the constitution was ratified, be to put 
venom into the body politic. In section 4 of the bill of 
rights we find this language: "Religion, morality, and 
knowledge, however, being essential to good government, 
it shall be the duty of the legislature to pass suitable laws 
to protect every religious denomination in the peaceable 
enjoyment of its own mode of public worship, and to en
courage schools and the means of instruction." There is
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no uncertainty as to the meaning of this clause; there is 

no room for construction; and where, as Judge Cooley has 

said, the meaning of an instrument is plainly declared by 
the instrument itself, courts are not at liberty to search 

elsewhere. The duty of the state with respect to religion 

-its whole duty-is "to protect every religious denomina

tion in the peaceable enjoyment of its own mode of public 

worship." This duty is not due alone to the different de

nominations of the Christian religion, but is due to every 

religious body, organization or society whose members are 

accustomed to come together for the purpose of worship

ing the Supreme Being. The framers of the constitution, 
after expressing their gratitude to Almighty God for free

dom, declared that the right of all persons to worship 

according' to the dictates of their own consciences is a 

natural and indefeasible right. This right of the relator 

has been infringed. Without his consent and over his pro

test his children have been compelled to attend divine 

worship and to participate in it. They have been obliged 

to give homage to God, not according to the dictates of 

their own consciences or the consciences of their parents, 
but according to the dictates of the conscience of the 

teacher. Undoubtedly the teacher is a sincere and well

meaning young woman, and was actuated by the purest 

and best motives, but in discharging what she conceived 

to be an imperative duty to her Creator, she violated a 

right secured to the relator by the supreme law of the state.  

The regular morning exercises of the school consisted of a 

formal or improvised prayer, followed by the singing of 

Gospel Hymns, such as "Jesus, Lover of may Soul" and 

"When He Cometh." In these exercises the pupils were 

compelled to join, and it was their custom, when prayer 

was offered, to rise from their seats and stand in an atti

tude of reverence. It is said that the relator's children 

were subjected to no compulsion, but that is not true. It 

was not only their right to attend the school, but under 

the statute (Compiled Statutes, 1901, ch. 79, subdiv. 16, 
sec. 1), it was their duty to attend that school or some
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other. As the morning exercises were conducted during 
school hours, it is difficult to see how they could attend 
the school without attending worship. But in our view 
they were not only compelled to attend worship, but to 
participate in it. The school being in session, the right 
to command was Vested in the teacher, and the duty of 
obedience imposed upon the pupils. Under such circum
stances a request and a command have the same meaning.  
A request from one in authority is understood to be a 
mere euphemism; it is in fact a conunland in an inoffensive 
form. The teacher, in describing her manner of conduct
ing the exercises, says that after reading from the Bible 
she 'called upon" the pupils to rise, and that she "had 
them rise from their seats and stand" while she offered 
prayer. When we take into account the fact that she was 
dealing with children, it can hardly be doubted that any 
pupil who joined unwillingly in the exercises joined under 
compulsion. Whether Mr. Freeman was reasonable or un
reasonable in objecting to his children actively or passively 
participating in the simple religious service conducted 
by the teacher, is altogether immaterial. Some men al
ways have been unreasonable in such matters, and their 
right to continue to be unreasonable is guaranteed by the 
constitution and characterized as a natural and indefeas
ible right. The privilege of choosing when, where and how 
he shall worship is given unconditionally to every one. He 
may freely choose his own prayers, songs and postures; 
and none of these may be lawfully imposed upon him, 
either in the public schools or elsewhere, except possibly 
in the penal, reformatory or other institutions where the 
state stands in loco parentis to the inmates. In order to 
make it entirely clear that the Bible was not read in the 
school as mere literature, and that the hymns were not 
sung as a vocal exercise and that the prayers were not 
offered for the sake of their reflex influence, but that the 
several acts were acts of religious homage and were in
tended to be devotional, we quote from the testimony of 
the teacher:
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Q. Now, you say this matter of reading the Bible and 
singing of hymns was talked over by Mr. Odell at the time 
he employed you? 

A. Yes, sir.  
Q. Did you talk about any other branches that you were 

going to teach at that time? 
A. I spoke about having new books; needing a new set of 

books.  
Q. Why was it that you and he thought it proper and 

necessary that these exercises should be conducted? 
A. One reason I spoke about it was because I had said 

at the beginning that I did not care to take the contract 
unless I had the privilege of having the exercises. I said 
I was in favor of doing all I could for the district, and was 
in favor of doing all I could to have a good school.  

Q. Why did you think these exercises so important? 
A. There was nothing only that I had always had them 

and I knew they had done away with them.  
Q. And you couldn't open school without them? 
A. Not according to my belief; no, sir.  
Q. According to your belief, then, these are very neces

sary as a part of the school exercises? 
A. I think it is important to having reading of the Bible 

and singing of songs in the school.  
Q. And then you think that the way you have of reading 

the Bible is very important? 
A. I think it is the Book of all books.  
Q. For what purpose do you read it? 
A. For the benefit of myself and those with whom I come 

in contact.  
Q. In what particular way do you expect to benefit 

yourself and the children? 
A. I think there is a higher Being that has something to 

do'with our actions, and I know in many instances I have 
been directed to do things right, wherein if I hadn't trusted 
in Him, my Saviour, I would have been led away.  

Q. And you read that book as religious exercises be
63
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cause you think it is important for that purpose, don't 
you? 

A. I think it is.  
Q. Yes, and you read it because you think it is the 

word of God? 
A. Yes, sir, I do.  
Q. And you believe that sincerely? 
A. Yes, sir, I do.  
Q. And you select such parts to read as you think 

proper, don't you? 
A. Yes, sir, just as I think it would be best for the pu

pils and myself.  
Q. And whenever you see fit to read, you read? 
A. Yes, sir.  
Q. And you read whatever you see fit to read? 
A. Yes, sir.  
Q. And did you read from the New Testament and the 

Old Testament both? 
A. Yes, sir.  
Q. And why do you consider it is necessary to offer a 

prayer? 
A. I think we are taught to pray.  
Q. Yes, you think it is done as an act of worship, the 

whole thing? 
A. We think it is; yes, sir.  
Q. Intended to worship God? 
A. Yes, sir." 
It is said by Commissioner AMEs that the morning ex

ercises conducted by Miss Beecher constituted sectarian 
instruction. This conclusion is vigorously assailed, but, 
in our judgment, it is warranted by the evidence and we 
adhere to it. The decision does not, however, go to the 
extent of entirely excluding the Bible from the public 
schools. It goes only to the extent of denying the right 
to use it for the purpose of imparting sectarian instruc
tion. The pith of the opinion is in the syllabus, *hich 
declares that "Exercises by a teacher in a public school 
in a school building, in school hours, and in the presence

882 NEBRASKA REPORTS. [VOL. 65



State v. Scheve.  

of the pupils, consisting of the reading of passages from 
the Bible, and in the singing of songs and hymns, and offer
ing prayer to the Deity in accordance with the doctrines, 
beliefs, customs or usages of sectarian churches or reli
gious organizations, is forbidden by the constitution of 
this state." Certainly the Iliad may be read in the schools 
without inculcating, a belief in the Olympic divinities, and 
the Koran may be read without teaching the Moslem 
faith. Why may not the Bible also be read without in
doctrinating children in the creed or dogma of any sect? 
Its contents are largely historical and moral; its lan
guage is unequalled in purity and elegance; its style has 
never been surpassed; among the classics of our litera
ture it stands pre-eminent. It has been suggested that the 
English Bible is, in a special and limited sense, a sectarian 
book. To be sure there are, according to the Catholic 
claim, vital points of difference with respect to faith and 
morals betwen it and the Douai version. In a Pennsyl
vania case cited by counsel for respondents, the author of 
the opinion says that he noted over fifty points of differ
ence between the two versions,-some of them important 
and others trivial. These differences constitute the 
basis of some of the peculiarities of faith and practice 
that distinguish Catholicism from Protestantism and 
make the adherents of each a distinct Christian sect. But 
the fact that the King-James translation may be used 
to inculcate sectarian doctrines affords no presumption 
that it will be so used. The law does not forbid the use 
of the Bible in either version in the public schools; it is 
not proscribed either by the constitution or the statutes, 
and the courts have no right to declare its use to be un
lawful because it is possible or probable that those who 
are privileged to use it will misuse the privilege by at
tempting to propagate their own peculiar theological or 
ecclesiastical views and opinions. The point where the 
courts may rightfully intervene, and where they should 
intervene without hesitation, is where legitimate use has 
degenerated into abuse,-where a teacher employed to give
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secular instruction has violated the constitution by be
coming a sectarian propagandist. That sectarian instruc
tion may be given by the frequent reading, without note 
or comment, of judiciously selected passages, is, of course, 
obvious. A great modern philosopher-perhaps the great
est- has said that persistent iteration is the most effective 
means of forcing alien conceptions upon reluctant minds.  
Whether it is prudent or politic to permit Bible reading 
in the public schools, is a question for the school authori
ties to determine; but whether the practice of Bible read
ing has taken the form of sectarian instruction in a par
ticular case is a question for the courts to determine upon 
evidence. It can not be presumed that the law has been 
violated; the alleged violation must in every instance be 
established by competent proof. The value of the common 
schools as disseminators of knowledge and social levelers 
is well understood and justly appreciated, and there is 
little likelihood that the people will ever permit their 
usefulness to be impaired by sectarian controversies.  
When we consider that this is.the first case of its kind 
ever presented to this court for decision, we feel assured 
that neither teachers nor school boards have been much 
inclined to bring discord into the schools for the chance of 
securing by indirection a slight sectarian advantage. But 
if the fact were otherwise, it could not in any way affect 
our conclusion. The section of the constitution which 
provides that "no sectarian instruction shall be allowed 
in any school or institution supported in whole or in part 
by the public funds set apart for educational purposes,"* 
can not, under any canon of construction with which 
we are acquainted, be held to mean that neither the Bible, 
nor any part of it, from Genesis to the Revelation, may 
be read in the educational institutions fostered by the 
state. We do not wish to be understood as either counte
nancing or discountenancing the reading of the Bible in the 
public schools. Even where it is an irritant element, the 
question whether its legitimate use shall be continued or 

* Sec. 11, art. 8.
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discontinued is an administrative and not a judicial ques
tion; it belongs to the school authorities, not to the courts.  

The motion for a rehearing is overruled and the judg
ment heretofore rendered is adhered to.  

FORMER JUDGMENT ADHERED TO.  

CITY O CENTRAL CITY V. MAMIE ENGLE.  

FILED OcTonER 9,1902. No. 11,898.  

Commissioner's opinion, Department No. 3.  

1. Married Woman: DAMfAG.Es FOR PERSONAL INJURY: SEPARATE 

ESTATE: DIMINISHED CAPACITY To EARN. A petition by a married 
woman in an action for damages for a personal injury, which 
does not allege that she is or has been or anticipated being 
the owner of any separate estate or property, or engaged 
in any trade, business or service, or the performance of any 
duties except those pertaining to her husband's household, does 
not entitle her to recover damages on account either of loss of 
earnings already incurred, or of her diminished capacity to earn 
money as the result of the injury.  

2. Life Expectancy: EVIDENCE: CONSTITUTIONAL DISEASE. When it 
is shown that a person is affected by a serious constitutional 

disease or a tendency thereto, it is error to submit to the 
jury the question of his expectancy of life, in the absence of 
any evidence bearing upon that question.  

ERROR from the district court for Merrick county. Tried 
below before HOLLENBECK, J. Reversed.  

John U. Martin and W. T. Thompson, for plaintiff in 
error.  

J. E. Dorshimer and John W. Sparks, contra.  

AMES, C.  

The defendant in error, plaintiff below, who is a married 
woman living with her husband, prosecuted this action to 
recover damages for personal injuries suffered while walk-
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ing upon one of the sidewalks of the defendant city, alleged 
to have been defectively constructed, and to have negli
gently been permitted to become and to remain out of re
pair so as to be a source of danger to persons making use of 
it. The plaintiff alleged that by reason of her injury she 
1'hah suffered constant and severe pain and has been con
tinuously, and is now at the time of verifying this petition, 
wholly unable to perform her household duties, and by 
reason of the aforesaid injuries is, and has become a 
cripple for life." It is not alleged that the plaintiff, who 
was about 41 years of age, was or had been or anticipated 
being the owner of any separate estate or property, or 
engaged in any trade, business or service separate from 
her husband, or in the performance of any duties except 
those pertaining to her husband's household. The an
swer was, in substance, a general denial. On the trial the 
plaintiff was permitted to testify, over objection by 
counsel for the defendant, that her "earning capacity," at 
and before the time of the happening of the accident, was 
$7 per week, and at the time of the trial was "nothing 
at all," and that shortly prior to suffering the injury she 
had received that wage. At the conclusion of the trial 
the court of its own motion gave the following instruction: 
"If under the evidence and the law you find for the plain
tiff it will be your duty to fix the amount of her damages.  
In doing so you should carefully consider the nature, ex
tent and character of the injury sustained, whether the 
disability, if any, is temporary or permanent, partial or 
total, and what degree of disability. The age of the plain
tiff and her reasonable expectancy of life may be im
portant, for you should allow not only for damages already 
past but for all damages which would naturally result 
from the injury whether in the past or future. You should 
find from the evidence how much money plaintiff would 
have been reasonably expected to earn if she had not been 
injured as alleged, and how much she was, and is, and 
will be able to earn with her reduced capacity resulting.  
from said injury, and the difference between these two
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amounts will be the measure of this element of her dam

ages. You should also allow such damages for pain 
and suffering as under the evidence you believe the plain

tiff is entitled to. The law fixes no rule by which to 

estimate or fix a price upon pain, suffering and agony, and 

leaves it to you to allow to her such reasonable sum for 

this element as will be just and reasonable under the cir

cumstances, not exceeding $7,000 in all." Complaint is 

made both of the foregoing instruction and of the above

mentioned testimony, and we think justly so. The plain

tiff was not entitled to recover for her decreased earning 

capacity in relation to her ability to perform satisfac

torily her household duties; such damages accrued, if at 

all, to her husband, who was charged with the duty of 

her care and maintenance, and the petition by no fair 

construction can be said to have apprised the defendant 

that she claimed to have suffered any pecuniary loss ex

cept such as was the direct result of the pain and mutila

tion inflicted on her person, and for which there is no 

accurate pecuniary measure. There is nothing in the 

pleading to indicate that she had suffered or would prob

ably suffer any pecuniary loss to her separate or in

dividual estate or property by reason of the alleged 

diminution of her ability to earn money in any service or 

employment. All such matters were outside the issues and 

were erroneously submitted to the jury. The instruction 

was erroneous for another reason. It was in evidence that 

the plaintiff had, previous to the happening of the injury 

complained of, suffered the loss of one of her arms, in 

consequence of a disease known as "periostitis," which a 

physician, produced as a witness by the plaintiff, had tes

tified was tubercular, and constitutional in character, 
predisposing the patient to a recurrence of its acute stage 

on the happening of any injury such as she had lately 
suffered. Now, without deciding the question whether 

alleged damages resulting from the aggravation of this 

tendency, being consequential and not direct in their na

ture, should have been pleaded, it appears to us that
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it was error to submit to the jury any question touch
ing the plaintiff's, expectancy of life in the absence 
of any evidence bearing upon the inquiry. If it 
should be conceded-which we do not determine
that a jury may speculate upon the probable duration 
of the life of a healthy person, in the absence of any 
evidence with respect thereto, it appears to us that they 
are incompetent to decide that question in the case of a 
person suffering from a constitutional tubercular disease 
which, in the absence of testimony, may fairly be presumed 
to have a tendency to abbreviate her physical existence.  
We are, however, strongly of the opinion that in these 
days when tables of expectancy and expert testimony con
cerning that subject are readily procurable, it is error 
in any case to submit that question to a jury without the 
production of some of them.  

There are a large number of other errors assigned in 
the record, some of which present questions of a very 
serious character, but in as much as the foregoing disposes 
of the case for the present hearing, we refrain from dis
cussing them, and recommend that the judgment of the 
district court be reversed and a new trial awarded.  

DuFFIE and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial awarded.  

REVERSED AND REMANDED.  

NOTE.-See Reporter's Notes, volumes 64 and 65, as to expectancy 
of life.  

Husband and Wife.-In the trial of an action brought in the name 
of the plaintiff alone, for injuring his property, destroying his 
business and violently expelling him and his wife from town, 
neither the wife's "mental anguish in being separated from her 
husband," nor her "feelings as a woman, compelled to abandon a 
chosen residence and turn her back on associations formed in early 
life," is a matter for the consideration of the jury in estimating the 
damages. Hooper v. Haskell, 56 Me., 251.-W. F. B.
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CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V.  

LEO KRAYENBUHL.* 

FILED OCTOBER 9, 1902. No. 10,327.  

Commissioner's opinion, Department No. 3.  

1. Petition: DEMURRER ORE TENUS. Petition examined, and held good, 
as against a demurrer ore tenus.  

2. Dangerous Premises: CHILDREN: INJURIES: PROTECTION. When 
the owner of dangerous premises knows or has good reason to 
believe that children, so young as to be ignorant of the danger, 
will resort to such premises, he is boind to take such precau
tion to keep them from such premises, or to protect them from 
injuries likely to result from the dangerous condition of the 
premises, while there, as a man of ordinary care and prudence, 
under like circumstances would take; approving Atchison & N.  
R. Co. v. Bailey, 11 Nebr., 332, 336.  

3. Negligence. In such cases, in the determination of the question 
of negligence, regard must be had to the character and location 
of the premises, the purpose for which they are used, the 
probability of injury therefrom, the precautions necessary to 
prevent such injury, and the relation such precautions bear to 
the beneficial use of the premises. If, under all the circum
stances, the owner omit such precautions as a man of ordinary 
care and prudence would take, under like circumstances, he is 
guilty of negligence.  

4. - . Ordinarily, the question of negligence is one of fact for 
the jury, to be determined from all the facts and circumstances 
shown in evidence, and it is error for the court to group cer
tain facts in evidence together, and instruct the jury that they 
constitute negligence.  

5. Action by Infant: EARNING CAPACITY. In an action, by an infant 
in the care and custody of its father, for personal injuries it 
is error to instruct the'jury that his lessened earning capacity 
is an element of damages, unless it be limited to the period 
from which he would be entitled to his earnings.  

6. Instruction. An instruction authorizing the jury, in arriving at 
a verdict, to bring to bear their own knowledge, observation 
and experience in the business affairs of life, is erroneous, when 
not limited to such knowledge, observation and experience as 
they share in common with men generally.  

7. Instruction. An instruction relative to the damages to be awarded 
the plaintiff, if any, closed with the statement that they should 
not exceed a specific amount, liaming the amount claimed in 

*28 Am. & Eng. R. Cases, 35.
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the petition. Held, That the practice of thus referring to the 
amount claimed, should be discountenanced.  

8 Instructions. Instruptions tendered examined, and held properly 
refused.  

9. Admission of Evidence. Rulings on the admission of evidence 
examined, and held not erroneous.  

ERROR from the district court for Merrick county. Tried 
below before THOMPSON, J. Reversed.  

J. W. Deweese, John Patterson and Frank Elmer 
Bishop, for plaintiff in error: 

Leo Krayenbuhl, a minor seven years of age, by his 
father, Samuel Krayenbuhl, as next friend, recovered 
a judgment of $5,000 against the plaintiff railroad com
pany as damages for the loss of one of his feet, which 
was cut off while he and other children were playing upon 
the turntable of the defendant company at Palmer, Ne
braska. This accident occurred Sunday, October 20, 1895.  
Palmer was a village of less than 200 inhabitants, through 
which two lines of the plaintiff in error's road ran in a 
northwesterly direction. Some 2,000 feet northwest of 
the depot, between the two lines of road, was a turntable 
and adjaceit roundhouse. On the Sunday in question, the 
plaintiff's elder brothers and sisters placed him upon the 
turntable, and the two girls, one being on each side of the 
table, loosened it from its fastenings and revolved it by 
means of the levers at the ends. In the course of the first 
revolution, the plaintiff's right foot was caught and 
mangled between the ends of the rails. The turntable was 
one of the ordinary kind used by railroad companies and 
necessary for the turning of engines and cars. The table 
itself was seventy-two feet across and was sunk into a pit 
so that the rails upon it corresponded in height with the 
rails on the track leading up to the table, and the whole 
machine was thus below the surface of the ground. It 
was surrounded by a circular wooden wall. There were 
two arrangements for fastening the table so that it would 
not revolve: (1) At one end of the rails on the table there

(Vot,. 85890
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was an iron bolt, 4x inches, extending from the frame 

of the table into the timber frame inclosing the table.  

This bolt was arranged to be extended or withdrawn 

by a lever and would securely hold the table when ex

tended into the socket in the surrounding frame of the 

table; (2) the other arrangement was by means of a bar 

of iron which was fastened to the table by means of a 

staple driven through the, planks into a cross-tie; an 

opening in the other end of the bar passed over another 

staple driven into a tie under the track upon the ground.  

This end was fastened to the staple by means of a pad

lock, passing through the staple over the bar. On Saturday 

evening, between 4 and 6 o'clock, was the last time the 

table was used before the boy was hurt on Sunday fore

noon. William Young was the roundhouse-foreman and 

had charge of the turntable. Under the rules of the com

pany the agent had no more responsibility for the turn

table than the father of the defendant in error, who was, 

also, an employee of the company. Young assisted the 

trainmen in turning their engines and starting the trains 

on Saturday evening. He locked the turntable with the 

padlock and shoved the iron fastening or bolt of the table 

into the frame surrounding it, and left work at 6 o'clock 

Saturday evening. There were no trains on Sunday. The 

railroad company's grounds were fenced on both sides 

northwest of the depot to beyond the roundhouse. Com

mercial street, running east and west, crossed the track 

north of the depot. Across the street, north of the depot, 

was the section-house-the home of the defendant in error.  

The children in the absence of their parents went to the 

turntable and got into trouble as aforesaid.  

The allegations of the petition are too specific to stand, 

as a general allegation. Omaha & R. V. R. Co. v. Wright, 

49 Nebr., 457.  

The petition is insufficient as to invitation, to wit: (1) 

it does not allege the authority of any agent to invite; 

(2) it does not allege any facts which constitute an 

invitation; (3) it does not allege characteristics of con-
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struction or location, which of themselves rendered the 
table an invitation to danger. All these must be spe
cifically alleged and proved. Schmidt v. Kansas City 
Distilling Co., 90 Mo., 284; San Antonio & A. P. R. Co. v.  
Morgan, 46 S. W. Rep. [Tex.], 28.  

The plaintiff's whole case and recovery are based upon 
the theory that the turntable, although a necessary and 
properly constructed and operated machine, is yet a dan
gerous one for children to play upon, and from its nature 
is enticing and inviting to children, and that on account 
of its alluring character, children are likely to go upon it 
and be injured. There can be and is in this case no 
actual invitation on the part of the company that the 
plaintiff should go upon the company's grounds, much 
less upon its turntable. Every intention and action of 
the company was to prevent his going upon the table; 
he was a trespasser. The mere temptation of children to 
go upon the turntable does not amount to an invitation 
on the part of the company or charge it with any obliga
tion to the trespassing plaintiff further than not willfully 
or unnecessarily to injure him. Formall v. Standard Oil 
Co., 86 N. W. Rep. [Mich.], 946.  

Temptation is not always invitation. As the common 
law is understood by the most competent authorities, it 
does not excuse a trespass because there is a temptation 
to commit it, or hold property owners bound to contem
plate the infraction of property rights because the tempta
tion to untrained minds to infringe them might have been 
foreseen. Holbrook v. Aldrich, 168 Mass., 15.  

A turntable, however attractive, could not .be deemed 
to have been created for the use which the child makes 
of it. This objection is not obviated by an appeal to the 
doctrine that children of tender years are not held to the 
same degree of prudence and care as adults. It is not 
a question of the child's negligence, but of the duty of 
the company. Turess v. New York S. & W. R. Co., 11 
Am. & Eng. R. Cas., n. s., 297, 301, 40 Atl. Rep. [N. J.], 614.  

Recovery in this case is sought to be based on the prin-
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ciple laid down in the case of Sious C. & P. R. Co. v. Stout, 
17 Wall. [U. S.], 657; and the case of Atchison & N. R.  
Co. v. Bailey, 11 Nebr., 332.  

We invite the attention of the court to a reconsideration 
of these cases; and contend that the conclusions reached 
are wrong in principle, as has been held by nearly all 
of the courts in later decisions; and furthermore, that 
the principles therein laid down do not determine the 
liabirity of the railroad company in the case at bar. The 
question of what duty the land-owner owes to the tres
passing child, has lately been passed upon in several well 
reasoned cases, wherein the courts repudiate the doctrine 
of the Stout Case, holding that the owner owes no active 
duty to care for the safety of the child trespasser, except 
not to hurt him wantonly or unnecessarily. The land
owner would not be permitted to purposely set a trap, 
intending the infliction of injury upon the trespasser, or 
place a gun, or some explosive, in such a position as to 
purposely cause injury. But the owner has the right 
to put upon his own land useful machinery and necessary 
improvements for the accomplishment of any useful pur
pose intended, without being liable for injuries inflicted 
upon the trespasser while using the same improperly.  
The record in this case shows, without any dispute, that 
the turntable was properly constructed, and was a ma
chine suitable and necessary to the'company in perform
ing the work that had to be done in the operation of its 
trains and engines. It was not constructed for children 
to play upon. The land-owner has the right, as a neces
sity to civilized so6iety and progress, to the orderly use 
cf his own premises and of the machinery and improve
ments he may put thereon in order to facilitate that use.  
In this respect there can be no essential or necessary dif
ference in the cornsheller, windmill or pear tree of the 
farmer, and the turntable of the railroad company, which 
are equally subjects for childish curiosity and adventure.  

In the case of Delaware I. & W. R. Co. v. Ricch, 11 Am.  
& Eng. R. Cases, n. s., 313, 40 Atl. Rep. [N. J.], 682,
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June, 1898, the liability of the railroad company for an 
injury received by a child while playing on its turntable 
was thoroughly considered. Among other things it was 
held: 

A land-owner is ordinarily under no obligation to a 
mere licensee or to a trespasser to keep his premises in 
a. safe condition; and the fact that the licensee or the 
trespasser is an infant of tender years affords no reason 
for modifying this rule, and charging the land-owner 
with a duty which does not otherwise exist. When an 
owner of lands erects upon his premises, for their more 
beneficial user, a structure which happens to be attractive 
to children, he does not, by such action, extend an invita
tion to children to enter thereon. See also Loomis v. Terry, 
17 Wend. [N. Y.], 496; Slayton v. Fremont, E. & M. V. R.  
Co., 40 Nebr., 840; Gay v. Essex Electric Street R. Co., 
159 Mass., 238; Frost v. Eastern R. Co., 64 N. H., 220; 
Bates v. Railway Co., 90 Tenn., 36, 15 S. W. Rep., 1069; St.  
Louis, V. & T. H. R. Co. v. Bell, 81 Ill., 76; Cleveland, C.  
& St. L. R. Co. v. Tartt, 64 Fed. Rep., 823; Haberlau v.  
Lake Shore & M. S. R. Co., 73 Ill. App., 261; Rogers v.  
Elliott, 146 Mass., 349.  

The owner is under no duty to a mere trespasser to 
keep his premises safe; and the fact that the trespasser is 
an infant can not have the effect to raise a duty where 
none otherwise exists. The supposed duty has regard to 
the public at large, and can not well exist as to one por
tion of the public and not to another, under the same cir
cumstances. In this respect children, women and men 
are upon the same footing. In cases where certain duties 
exist, infants may require greater care than adults, or a 
different kind of care; but precautionary measures having 
for their object the protection of the public must, as a 
rule, have reference to all classes alike. Nolan v. New 
York, N. H. & H. R. Co., 53 Conn., 461.  

A trespasser ordinarily assumes all risk of danger from 
the condition of the premises; and to recover for an in
jury happening to him he must show that it was wantonly
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inflicted, or that the owner or occupant, being present 
and acting, might have prevented the injury by the exer
cise of reasonable care, after discovering the danger.  
Clark v. Manchestcr,. 62 N. H., 577; State v. Manchester 
& L. R. Co., 52 N. H., 528; Sweeny v. Old Colony & N. R.  
Co., 10 Allen [Mass.], 36S; Morrissey v. Eastern R. Co., 
126 Mass., 377; Scvery v. Nickerson, 120 Mass., 306; Mor
gan v. Hallowell, 57 Me., 375; Pierce v. Whitcomb, 48 Vt., 
127; McAlpin v. Powell, 70 N. Y., 126; St. Louis, V. & 
T. H. R. Co. v. Bell, 81 111., 76; Gavin v. City of Chicago, 
97 Ill., 66; Wood v. Indian School District, 44 Ia., 27; 
Gram lich v. Wurst, 86 Pa. St., 74; Cauley v. Pittsburg, 
C. & St. L. R. Co., 95 Pa. St., 398; Gillespie v. McGowan, 
100 Pa. St., 144; Mangan v. Attcrton, 1 Exch. [Eng.], *239.  

Matthew Gering and Michael O'Donohue, contra: 

This suit was brought by the father, as the next friend, 
for all damages resulting from the injuries inflicted, both 
past and future; he testified in behalf of the boy in all 
particulars, and verified the petition. Such conduct upon 
his part estops him from suing for services, and amounted 
in law to an emancipation of the infant.* In a case where 
this precise question arose, the supreme court of Michigan 
said: 

It appears that the plaintiff in this case, as next friend 
of his son, Oscar, took part in the trial of the former 
case, and insisted upon a recovery by his son for the very 
damages-that is, the value of the loss of Oscar's services 
-which he now seeks to recover in the present case. It 
is undoubtedly true that as a matter of law Oscar had 
no right in his suit to recover such damages without the 
consent of his father, but he did recover with the consent 
of his father; therefore the father is now estopped from 
setting up claim for the same damages in this action in 
his own name. It is true that the earnings of a minor 
son belong to the father, unless the father has given him 
his time and earnings; but the father can not recover for 

*The marriage of a master with a female slave, is ipso-facto manu
mission. Pearson v. Pearson, 51 Cal., 120.-W. F. B.

VOL. 65] 895



Chicago, B. & Q. R. Co. v. Krayenbuhl.  

such earnings when he has emancipated him. If the case 
here had been for the earnings of the minor son, and it 
appeared that in a former action by the son-the father 
acting as his next friend-he had recovered the value of 
his wages with the consent of the father, that fact would 
be held tantamount to manumission of the infant, so 
far as that suit was concerned,' and the father would 
be estopped from recovery of the same wages. T]'here 
can be no distinction between such a case and the present; 
and the fact that the father appeared and prosecuted as 
next friend was tantamount to a relinquishment of such 
loss of services. The court should have admitted the evi
dence, and have directed the jury that no recovery could 
be had by the father for the loss of such services, as their 
value had already. been recovered by the son, with the 
father's consent. Baker v. Flint & P. M. R. Co., 91 Mich., 
298.  

See Hempstead v. City of Des Moines, 63 Ia., 36; Fifield 
v. Edwards, 39 Mich., 267; Freeman, Judgments, sees.  
241-249.  

When a company, through its employees and officers, 
has knowledge of the constant use of a footpath across its 
tracks, makes no objection thereto, and directs no ob
structions to such use, it will be presumed to assent to 
it, thus giving all who use such crossing a license therefor.  
A person who is injured while crossing the track at such 
place is not a trespasser upon the railroad, but is entitled 
to all of the rights of one -rightfully upon it, and may re
cover for injuries resulting from the company's want of 
care. Clampit v. Chicago, St. P. & K. C. R. Co., 84 Ia., 71; 
Philadelphia& R. R. Co. v. Troutman, 11 W. N. Cas. [Pa.], 
453.  

Deweese, Patterson and Bishop in reply: 

The plaintiff made a persistent but futile effort to 
escape the true rule of law by showing that the table was 
near the by-way which passed Corrigan's house over 200 
feet away; that people occasionally passed this way to 
the cemetery; that these grounds, though a part of the 
switch yards, surrounded by farm lands and half a mile
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from the town, were not fenced in; and with other side 
issues of equal indifference to the cause of action.  

The child's entry upon the grounds and turntable was 
not over any path or public highway, or through any fence 
or place where fences could be made, but directly upon 
and over the tracks leading to the turntable 2,000 feet 
away.  

Argued orally by Bishop, for plaintiff in error; by 
Gering, contra.  

ALBERT, O.  
This action was brought on behalf of Leo Krayenbuhl, 

whom we shall hereafter call the plaintiff, by his next 
friend, against the Chicago, Burlington & Quincy Rail
road Company, to recover for personal injuries received 
by the plaintiff while playing on a turntable belonging to 
the defendant.  

It sufficiently appears from the evidence that, on and 
prior to the 20th day of October, 1895, the defendant 

operated a line of railroad, which extended through the 

village of Palmer, at which point it maintained a passen

ger depot, roundhouse, coalhouse, water-tank and turn
table. A few rods northwest of the depot the road 
branched, one branch taking a westerly and the other a 

northwesterly course. The turntable was situated be

tween those two branches, at a point about 1,600 feet 

from the depot, and about 100 feet from each branch, and 

a track extended to it from the point of divergence of the 

two branches. A path or footway, beginning some dis

taneq northwest of the turntable, extended in a south

easterly direction, passed within about 70 feet of it, and 

crossed the track at the south. This path was in common 

use, not only by the members of the family to which the 

plaintiff belonged, but the public generally, and there was 

no fence between it and the turntable. The turntable 

was provided with a movable bolt, which by means of a 

lever could be thrown into a socket in the surrounding 
64
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frame work, thus holding the turntable in position. Pro

vision was also made for locking it with a padlock. The 

rules of the defendant in force at the time required the 

foreman of the roundhouse, or in his absence the station

agent, to keep the turntable locked when not in use; 

but there is considerable evidence to the effect that this 

rule was frequently disregarded, and that, owing to the 

looseness of one of the staples used in connection with 

the lock, even when thus fastened, it could be unfastened 

by young children without much difficulty. The plain

tiff's father was in the employ of the defendant as section

foreman, and, with his family, occupied a small house 

on the right of way near the station, within about 30 

feet of the track, and about 1,600 feet from the turntable.  

Another family resided on the right of way, a few rods 

from the turntable. The two families visited back and 

forth, using the right of way for a path. The plaintiff's 

father kept a cow, which was pastured on the right of 

way, sometimes near the turntable, and it appears from 

the evidence that his children drove it back and forth on 

the right of way as occasion required. There is evidence 

tending to show that it was the common practice for the 

children of the family, and other children in the neigh

borhood, to resort to the coalhouse, roundhouse and turn

table, and to amuse themselves by revolving the turntable, 
and riding on it while it was'in motion, and that this 

practice was known to the defendant, who permitted it 

without protest.  
On the 20th day of October, 1895, in the absence of his 

parents, the plaintiff,-he was then four years of age,

in company with some other members of the family, the 

oldest of whom was eleven years old, and some other chil

dren, the oldest of whom was fourteen, were playing with 

a push car, moving it up and down on the railroad track.  

The agent in charge of the station joined them, and rode 

a short distance on the car. He then left them, and went 

to his rooms in the station. The children continued to 

push the car, and finally reached the turntable. There
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is evidence sufficient to sustain a finding that they found 
the turntable unlocked and unguarded, but the evidence 
is conflicting on that point. The plaintiff and some of 
the other children got on the turntable, while two of the 
others set it in motion. While it was in motion the 
plaintiff's foot was caught between the rails, and severed 
at the ankle joint. The injury thus sustained is that for 
which damages is sought in this action. A trial was had 
to a jury, which resulted in a verdict and judgment for 
the plaintiff.* The defendant brings error.  

The first question raised is, that the petition does not 
state facts sufficient to constitute a cause of action. The 
grounds of this objection, as stated in the defendant's 
brief, are as follows: 

"It does not allege the authority of any agent of the 
defendant to invite the plaintiff upon its turntable, or 
any facts which constitute such. express invitation. It 
does not allege the characteristics either of location or 
construction of the table, which of themselves render the 
table an invitation to the danger." -The petition is too 
long to set out at length. We think it will suffice to say 
that the allegations in these respects are, that the plaintiff 
was induced by other small children, with the knowledge 
and consent of the defendant, its agents and servants, and 
by the invitation of the defendant, to come to and about 
the turntable. On the face of the petition, this is an alle
gation of an invitation by the defendant. If the plaintiff 
were invited by the defendant, he was invited by some 

agent of the defendant, having authority in the premises.  
Thle allegation in that regard is sufficient. It is true the 
facts constituting such invitation are not set forth, nor 

do we deem it necessary that they should be for the pur
poses of the objection under consideration, which was first 
made by an objection to the introduction of any testimony, 

on the ground that the facts stated in the petition did not 
constitute a cause of action.  

* Upon a second trial, plaintiff recovered for $18,000; trial judge remitted $6,000, 
this court $3,000 more; opinion filed January 21, 1904.-W. F. B.
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The question to which counsel have directed the greater 
portion of their arguments is, whether the facts in this 
case are sufficient to sustain the verdict. On this question 
we have been favored with an exhaustive discussion of 
what is commonly known as the doctrine of the turntable 
cases, which applied to the facts in this case, would sustain 
the verdict. The leading case in support of this doctrine 
is Sioux C. & P. R. Co. v. Stout, 17 Wall. [U. S.], 657.  
The doctrine was reaffirmed by the same court in Union 
P. R. Co. v. McDonald, 152 U. S., 262, and was expressly 
approved by this court in Atchison & N. R. Co. v. Bailey, 11 
Nebr., 332, 336, and was approved and applied in the fol
lowing among other cases: Barrett v. Southern P. R. Co., 
91 Cal., 296; Keffe v. Milwaukee & St. P. R. Co., 21 Minn., 
207; Twist v. Winona & St. P. R. Co.,* 37 Am. & Eng. R.  
Cas. [Minn.], 336, 338; Kansas C. R. Co. v. Fitzsimmons, 
22 Kan., 686; Ilwaco R. & N. Co. v. Hedrick, 1 Wash., 
446, 25 Pac. Rep., 335, 22 Am. St. Rep., 169; San Antonio 
4 A. P. R. Co. v. Skidmore, 65 S. W. Rep. [Tex.], 215; 
Gulf C. & S. F. R. Co. v. McWhirter, 77 Tex., 356; Har
riman v. Pittsburgh, C. & St. L. R. Co., 45 Ohio St., 11; 
Ferguson v. Columbus & R. R. Co., 75 Ga., 637; Nagel v.  
Missouri P. R. Co., 75 Mo., 653, 42 Am. Rep., 418.  

The doctrine, as we gather it from the cases cited, is 
that where a turntable is so situated that its owner may 
reasonably expect that children too young to appreciate 
the danger will resort to it, and amuse themselves by 
using it, it is guilty of negligence for a failure to take 
reasonable precautions to prevent such use. It has not 
been permitted to pass as law unchallenged. On the con
trary, it has been expressly repudiated in many cases, 
among which are the following: Walsh v. Fitchburg R.  
Co.,t 39 N. E. Rep. [N. Y.], 1068; Daniels v. New York &
N. E. R. Co., 154 Mass., 349; Frost v. Eastern R. Co., 64 N.  
H., 220; Delaware L. & W. R. Co. v. Reich, 40 Atl. Rep. [N.  
J.], 682, 41 L. R. A., 831. It has been criticised in others, 

*39 Minn., 164, 39 N. W. Rep., 402, 12 Am. St. Rep., 626.  
f27 L. R. A., 724, 45 Am. St. Rep., 615.
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among which are Ryun r. Tohrar, 87 N. W. Rep. [Mici.], 
644, and Dobbins v. lissouri, K. &G T. R. Go., 41 S. W. Rep.  
[Tex.], 62. The latter case would seem to throw sone 
doubt on the position of the courts of Texas in regard 
to the doctrine in question, but the case of San Antonio 
& A. P. R. Co. V. Skidmore, supra, appears to be the 
latest expression of the court on the question.  

The defendant insists that the doctrine is unsound, and 
asks that it be repudiated by the court, and that the case 
of Atchison & N. R. Co. v. Bailey, supra, be overruled.  
The argument in this behalf rests on the proposition that 
the owner of dangerous premises owes no active duty to 
trespassing children. The assumption that the plaintiff 
was a trespasser, might well be questioned. The right of 
way was his home and playground; it was where his 
father performed his daily labors; it was used as a path, 
and for other purposes by the family. But, as the duty of 
the owner of dangerous premises to infant trespassers is 
raised by other assignments, it will shorten this opinion 
to allow the assumption to pass unchallenged. The propo
sition is not universally true, as is clearly shown, we 
think, by SEDGWICK, C., in Tucker v. Draper, 62 Nebr., 66, 
wherein he says: "There may be, and often are, circum
stances under which one owes some active duty to a 
trespasser upon his premises. If a man wilfully lies down 
upon a railroad track the engineer must not wantonly 
run his engine over him. One may not set a snare or 
spring-gun for trespassers, and, knowing that some 
stranger had placed the snare or spring-gun, if he wantonly 
allows it to remain he will be responsible for the conse
quences. A well may be so contrived *as to act as a danger
ous trap, and one who allows it so to remain upon his 

premises will, under some circumstances, be liable. If 
adults, or children of such age as to ordinarily be capable 
of discerning and avoiding danger are injured while tres
passing upon the premises of another, they may b4 without 

remedy, while under similar circumstances children of 
three or four years of age would be prote2ted. If I know
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that there is an open well upon my premises and know 
that children of such tender years as to have' no notion 
of their danger are continually playing around it and I 
can obviate the danger with very little trouble to myself 
and without injuring the premises or interfering with 
my own free use thereof, I owe an active duty to those 
children, and if I neglect that duty and they fall into the 
well and are killed it is through my negligence. I can 
not urge their negligence as a defense, even though I have, 
never invited or encouraged them expressly or impliedly 
to go upon the premises." 

The language amounts to a reaffirmance of the doctrine 
of the turntable cases, and, to our minds, suggests the 
true principle upon which cases-of this character rest; 
that is, that where the owner of dangerous premises 
knows, or has good reason to believe, that children, so 
young as to be ignorant of the danger, will resort to such 
premises he is bound to take such precautions to keep 
them from such premises, or to protect them from injuries 
likely to result from the dangerous condition of the 
premises while there as a man of ordinary care and pru
dence, under like circumstances, would take. At first 
sight, it would seem that the principle, thus stated, is too 
broad, and that its application would impose unreason
able burdens on owners, and intolerable restrictions on 
the use and enjoyment of property. But it must be kept 
in mind that it requires nothing of the owner that a man 
of ordinary care and prudence would not do, of his own 
volition, under like circumstances. Such a man would 
not willingly take up unreasonable burdens, nor vex him
self with intolerable restrictions.  

It is true, as said in Loomis v. Terry, 17 Wend. [N. Y.], 
496, 500, 31 Am. Dec., 306, "the business of life must go 
forward"; the means by which it is carried forward can not 
be rendered absolutely safe. Ordinarily, it can be best car
ried forward by the unrestricted use of private property 
by the owner; therefore, the law favors such use to the 
fullest extent consistent with the main purpose for which,
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from a sociil std1ipoiit, sich business is carried for
wail, namely, the public good. l enle, in order to de
termine the extent to which such use may be enjoyed, its 
bearing on such main purpose must be taken into account, 
and a balance struck between its adv:ntages and disad
vantages. If, on the whole, such use defeats rather than 
pronmotes the main purpose, it should not be permitted; 
on the other hand, if the restrictions proposed would so 
operate, they should not be imposed. The business of life 
is better carried forward by the use of dangerous ma
chinery; hence the public good demands its use, although 
occasionally such use results in the loss of life or limb.  
It does so because the danger is insignificant, when 
weighed against the benefits resulting fror- the use of 
such machinery, and for the same reason demands its 
reasonable, most effective and unrestricted use, up to 
the point where the benefits resulting from such use no 
longer outweigh the danger to be anticipated from it. At 
that point the public good demands restrictions. For 
example, a turntable is a dangerous contrivance, which 
facilitates railroading; the general benefits resulting from 
its use outweigh the occasional injuries inflicted by it; 
hence the public good demands its use. We may con
ceive of means by which it might be rendered absolutely 
safe, but such means would so interfere with its beneficial 
use that the danger to be anticipated would not justify 
their adoption; therefore the public good demands its 
use without them. But the danger incident to its use 
may be lessened by the use of a lock which wouild prevent 
children, attracted to it, from moving it; the interference 
with the proper use of the turntable occasioned by the 
use of such lock is so slight that it is outweighed by the 
danger to be anticipated from an omission to use it; 
therefore the public good, we think, demands the use of 
the lock. The public good would not require the owner 
of a vacant lot on which there is a pond to fill up the 
pond or enclose the lot with an impassible wall to insure 
the safety of children resorting to it, because the burden
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of doing so is out of all proportion to the danger to be 
anticipated from leaving it undone. Richards v. Connell, 
45 Nebr., 467. But where there is an open well on a 
vacant lot, which is frequented by children, of which 
the owner of the lot has knowledge, he is liable for in
juries sustained by children falling into the well, because 
the danger to be anticipated from the open well, uider 
the circumstances, outweighs the slight expense or in
convenience that would be entailed in making it safe.  
Tucker v. Draper, supra.  

Hence, in all cases of this kind, in the determination of 
the question of negligende, regard must be had to the 
character and location of the premises, the purpose for 
which they are used, the probability of injury therefrom, 
the precautions necessary to, prevent such injury, and the 
relations such precautions bear to the beneficial use of 
the premises. The nature of the precautions would de
pend on the particular facts in each case. In some cases, 
a warning to the children or the parents might be suf
ficient; in others, more active measures might be required.  
But in every case they should be such as a man of ordi
nary care and prudence would observe under like circum
stances. If, under all the circumstances, the owner omits 
such precautions as a man of ordinary care and prudence, 
under like circumstances, would observe, he is guilty of 
negligence. We are fully satisfied that the principle 
under consideration is sound, and that its application 
would not operate oppressively on the owner. We see 
no good reason for receding from the position already 
taken by this court in cases of this character.  

The defendant tendered the following instruction: 
"The jury are instructed that in this case the plaintiff 
claims in substance that the railroad company was negli
gent in the manner in which it kept and used the turn
table by which the plaintiff was injured; and that the 
turntable in question was a machine that was naturally 
enticing to children, and that children were tempted to 

play on and about this turntable, On this point the
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court instructs you that the law is that the railroad 
company has the right to the exclusive use of its own 
grounds and turnitable and other machinery the same as 
any other person has the exclusive right and use of his 
own property and premises; and that the company was 
under no obligations to keep its turntable in such a con
dition that it would be safe and convenient for children to 
play upon, and to use as a plaything. And the court 
instructs you that the defendant was under no obligation 
to keep a watchinan at and about said turntable for the 
purpose of excluding children therefrom; that the com
pany was only required to exercise reasonable care in 
the placing and using of said turntable, and have the 
same fitted with such appliances as would make it reason
ably safe and convenient for the purpose for which it was 
intended." The court refused the instruction as tendered, 
and modified it by omitting the concluding clause and 
inserting instead the following: "But the company was 
required to exercise reasonable care in the placing and 
fastening of the turntable and having the same fitted with 
such appliances as would make it reasonably safe in the 
situation where it was placed under the circumstances, as 
disclosed in this case." The instruction as thus modified 
was given. The complaint of the refusal of the court to 
give the instruction as tendered, is covered by what has 
been said on the sufficiency of the facts to sustain the 
verdict. But the defendant insists that the instruction 
as modified is erroneous, in that it submitted to the jury 
the proper construction and location of the turntable.  
Taking the instruction as a whole, we do not think it 
admits of that construction. The opening sentence in
forms the jury of the nature of the plaintiff's claim; that 
such claim is that the defendant "was negligent in the 
manner in which it kept and used the turntable by which 
the plaintiff was injured." In paragraph 7 of the in
structions the jury were told that, the action rests on 
the alleged negligence of the defendant in not keeping 
the turntable guarded, locked or properly fastend. In
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the 15th paragraph they were told, that the defendant 
"had a right to have and use the turntable in the carrying 
on of its business as a railroad company." The rejected 
clause of the instruction under consideration, as tendered 
by the defendant, uses the word "placing," the only word 
used in the substituted clause that could be construed 
as a reference to the location or construction of the turn
table. From these considerations, we think, the clause 
complained of has no reference to the location nor original 
construction of the turntable, but refers rather to the 
condition in which it was to be kept or left when not in use.  
In the light of the entire charge, the jury could hardly 
have understood it to refer to the location or construction 
of the turntable.  

Another instruction, tendered by the defendant, is as 
follows: "If the jury find from the evidence that the 
turntable in question was a ponderous and powerful 
machine when set in motion, and that according to its 
mechanism it would turn easily, and when turned, even 
for a small space, it would accumulate a force of momen
tum of great power, and if you further find that the young 
people and children meddling with said turntable at 
the time of the injury complained of Worked upon the 
levers of said machine back and forth through a small 
space in which the turntable could be moved, even when 
the fastenings were in proper place and held the machine; 
and that by the motion and momentum of the machine set 
in motion by these young people at the levers the fasten
ings became loosened so as to permit the turntable to 
go around, then you are instructed that under this state 
of facts the plaintiff could not recover and your verdict 
should be for the defendant." It was refused,, and its 
refusal is now assigned as error. The instruction entirely 
omits the question of due care. There was evidence to 
the effect that the lock used for the turntable, was little, 
if any, obstacle to the use of the turntable by children, 
because one of the staples was loose, and could be easily 
removed. The instruction, if given, would have justified
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a finding of due care, however carelessly the turniable 
was fastened. That would have been erroneous. The 
instruction, in our opinion, was properly refused.  

The court on its own motion gave the following in
struction as part of the charge to the jury: "But if you 
find from a preponderance of the evidence that the turn
table in question was a dangerous machine and the de
fendants did know, or had reason to believe, under the 
circumstances of the case, the children of the place would 
resort to the turntable to play, and that if they did, they 
would or might be injured, then, if they took no means 
to keep the children away, and no means to prevent acci
dent, this would be evidence of negligence, and would be 
answerable for damages caused thereby to the children 
of tender years and who did not possess sufficient knowl
edge or understanding to know the danger or dangerous 
character of such turntable; however the defendants are 
not insurers of the limbs of those, whether adplts or chil
dren, who may resort to their grounds and there, are 
many injuries, continually happening, which involve no 
pecuniary liability to any one." The defendant contends 
that there is no evidence to support the hypothesis that 
the defendant took no means to keep the children away, 
and no means to prevent the accident. The evidence of 
at least one of the children who was present at the time 
of the accident, and who assisted in revolving the turn
table at the time, is to the effect that it was not locked, 
but yielded at once to their efforts to move it. There is 
other evidence to the same effect. Another witness testifies 
that it was never locked. As to the means taken to keep 
the children from the turntable, a considerable portion 
of the testimony offered on behalf of the plaintiff, tends 
to show that no such means were taken. The defendant 
contends that the location of the turntable, at a distance 
from the town, was, in itself, a means of protection. But 
the instruction has reference to circumstances as they 
existed at the time of the accident. The location of the 
turntable, as a means of protection, is important only as



NEBRASKA REPORTS.

Chicago, B. & Q. R. Co. v. KrayenbuhL.  

tendimg to show the improbability of children resorting 
to it, and that the defendant could not reasonably be 
expected to anticipate that they would do so. It becomes 
immaterial when, according to the hypothesis, the defend
ant knew, or had good reason to believe, that children 
would resort to the turntable and be injured by it. The 
instruction, we think, finds ample basis in the evidence.  

Another criticism urged against this instruction is that 
it invades the province of the jury, in that it charges that 
if the defendant, under the circumstances stated, took 
no means to keep the children away, and no means to pre
vent the accident, it would be answerable in damages.  
The defendant insists that the question of negligence was 
one for the jury, and that it was not within the province 
of the court to say, in effect, that a ecrtain state of facts 
constituted negligence. We are inclined to think this 
criticism is just. From the wording of the instruction, 
the jury could hardly draw any other conclusion than 
that if they found the facts specifically'stated therein, the 
verdict should be for the plaintiff; in other words, that 
such facts were to be considered by them, not only as 
evidence of negligence, but as negligence per se. It has 
been repeatedly held by this court that it is erroneous to 
single out and state a group of facts, and. inform the jury 
that if such facts are found it establishes the existence of 
negligence. The question of negligence is seldom one 
of law, and the facts enumerated in the instruction 
should have been considered by the jury as evidence of 
negligence, to be considered in the light of all the other 
facts and circumstances shown in evidence. To thus 
single out and state a group of facts has been held by this 
court to amount to an improper comment on questions of 
fact by the court. We think 'the instruction was erro
neous, and that the following cases support that view: 
Missouri P. R. Co. v. Baier, 37 Nebr., 235; Omaha & R. V.  
R. Co. v. Morgan, 40 Nebr., 604; Chicago, B. & Q. R. Co. v.  
Oleson, 40 Nebr., 889; Village of Culbertson v. Holliday, 
50 Nebr., 229.
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The nineteenth and twentieth paragraphs of the charge 
to the jury relate to the measure of daimages, and are as 
follows: 

"19. The jury are instructed, if, from the evidence in 
the case, and under the instructions of the court, the jury 
shall find the issues for the plaintiff, and that the plaintiff 
has sustained damages, as charged in the declaration, then, 
to enable the jury to estimate the amount of such damages, 
it is not necessary that any witness should have expressed 
an opinion as to the amount of such damage, but the jury 
may themselves make such estimate from the facts and 
circumstances in proof, and by considering them in con
nection with their own knowledge, observation and experi
ence in the business affairs of life.  

"20. The jury are instructed that if [from] the evidence 
in the case, and under the instructions of the court, they 
find the issue in favor of the plaintiff, and that the plaintiff 
has sustained damages, as charged in the petition, then in 
assessing such damages they should take into considera
tion the age, expectancy of life of the plaintiff, his in
ability to labor as shown by the evidence, his mental 
anguish and bodily pain, if any has been shown, and 
whether or not the injury to the plaintiff is permanent.  
You should take all these elements into consideration and 
allow him such a sum as will be fair and just compensa
tion for the injuries susfained, not exceeding the sum of 
$25,000; but you can not allow him exemplary damages, 
that is,-damages by way of punishment of the defend
ants." 

One objection urged against these instructions is that 
the jury were required to consider the facts and circum
sfances in evidence, "in connection with their own knowl
edge, observation and experience in the business affairs 
of life." It is not only proper, but necessary, that, in ar
riving at a verdict, the jury should make use of such 
knowledge as they possess in common with other men.  
But the instruction imposes no such limitation. We think 
the jury might have fairly inferred from it that they were
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required to bring to bear any special knowledge which 
they might have on the subject, or the result of their ob
servations and experience in like cases, which would be 
manifestly improper.  

Another objection to the instructions in this behalf is, 
that the jury were required to take into account the plain
tiff's inability to labor as an element of damage. The de
fendant insists that as the plaintiff is a minor, in the 
custody of his father, who is charged with his support 
and entitled to his earnings during minority, his inability 
to labor during his minority is not a proper element of 
damage in this case. The case of Gulf, C. & S. F. R. Co. v.  
Johmson, 11 Am. & Eng. R. Cas., n. s., 291, was an action 
for personal injuries to an infant, and an instruction not 
different in principle -from those complained of, was held 
reversible error for the reasons now urged by the defend
ant. The same principle was involved in an instruction 
considered in Decker v. AlcSorlcy, 86 N. W. Rep. [Wis.]., 
554. The instruction was condemned.  

A further objection is urged against these instructions, 
and that is that they instruct the jury that the damages 
shall not exceed $25,000. The defendant insists that an 
intimation was thereby conveyed to the jury that they 
might allow that sum, and that such intimation was pre
judicial to the defendant. No authorities are cited in sup
port of this objection, nor are we aware that any exist. It 
is not unusual for courts to instruct the jury as to the limit 
of damages allowable under the pleadings in the case. As 
a matter of practice, we believe it should be omitted. If 
the damages awarded exceed the amount allowable, the 
remedy is simple. We believe that most lawyers will 
agree with us that the intimatioh conveyed to the jury by 
such a statement is dangerous to the defendant. We do 
not go to the eitent of saying that it would constitute re
versible error, but we believe the practice should be dis
countenanced.  

In the course of the trial, the court permitted the plain
tiff to introduce in evidence a certain printed rule of the
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defendant which provided that turntables should be kept 
locked when not in use, and -that it was the duty of 
agents at stations where there was no engine-house fore
man to see that such turntables were locked after being 
used. Parol testimony was admitted to the same effect.  
It also admitted evidence to the effect that immediately 
after the accident the station-agent went to the turntable 
and locked it. The defendant insists that the admission 
of this evidence vas error. We do nat think so. It was 
necessary to bring home to the defendant knowledge that 
children were likely to resort to the turntable. There is 
evidence tending to show that both employees mentioned 
in the rule introduced in evidence had knowledge of such 
fact, and the rule, taken in connection with the evidence 
to their relations to the defendant, tends to bring such 
knowledge home to the defendant. That the agent locked 
the turntable immediately after the accident, had a bear
ing on the question of whether the turntable was locked 
before the accident, which was one of the issues in the 
case.  

Another witness was permitted to testify that he went 
to the turntable after the accident, on the same day, and 
found the table unlocked. The defendant argues that it 
was not admissible to show the condition of the table after 
the accident occurred. This evidence, we think, is also 
admissible, as tending to show that the children found 
the turntable unlocked before the accident occurred.  

Objection is also made to the admission of evidence of 
testimony to the effect that the roadmaster, or division 
superintendent, which one is not stated, was at the turn
table after the accident,-how long after does not appear.  
The object of this evidence is not clear, nor are we able 
to 'see how it had any influence on the verdict one way or 
another. The objection that it was immaterial appears to 
be well founded, but we can not see that its admission 
would constitute reversible error.  

The defendant complains of the admission of testimony 
to the effect that the station-agent on the day of the ac-
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cident met the children, who were playing with the push
car, rode a short distance on the push-car, and said noth
ing. to the children about playing with it. The ground 
of this complaint appears to be that phying with the push
car, when the agent saw them and took part in the sport, 
and playing on the turntable, some 500 yards distant, 
were independent transactions, and the agent could not 
reasonably anticipate that they would go to the turntable 
from the place he left them, and therefore was not re
quired to warn them of its danger. It seems to us that 
the station grounds as a whole were dangerous premises, 
especially for children of that age. The turntable was 
only one of its many dangers. The evid.,ce objected to, 
it seems to us, was competent to show that the defendant 
had knowledge that children frequented these dangerous 
premises, and that they did so with its knowledge and 
consent. We think there was no error in the admission 
of this testimony.  

Certain impeaching questions were addressed to one of 
the defendant's witnesses, which were objected to by the 
defendant on the ground, among others, that no founda
tion had been laid. Before the questions were asked, the 
defendant's attention was directed to the time and place 
where the contradictory statements were made, and to 
the persons in whose presence they were made. Taken 
in connection with his testimony on direct examination, 
the witness could not fail to understand to what the ques
tions related. We think the foundation was sufficient, 
and that his answers, some of them showing that he had 
made contradictory statements, were properly admitted.  

We recommend that the judgment of the district court 
be reversed, and the cause remanded for further pro
ceedings according to law.  

DUFFIE and AMEs, CC., concur.  

By -the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and
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the cause remanded for further proceedings according to 
law. RMLERSED AND REMANDED.  

NOTE.-Tre8passer.-Licensee.-Spring-Gun Cases.-Where the plaintiff 
has voluntarily put himself in the way of risk, the defendant is not 
bound to disprove negligence. Pollock, Torts, pp. 161, 162. One who 
trespasses in a wood, having notice that spring-guns are set there, 
and is shot by a spring-gun, can not recover. Ilott v. Wilks (1820), 
3 B. & Ald. [Eng.], 304.  

The defendant, for the protection of property, some .of which had 
been stolen, set a spring-gun, without notice, in a walled garden, at 
a distance from his house; the plaintiff, who climbed over the wall in 
pursuit of a stray fowl, having been shot, icd, that the defendant 
was liable in damages. Bird r. Holbrook, 4 Bingham [Eng.], *628.  

In the last case cited Wilde, Sergt., for plaintiff argued that 
since the defendant could not have justified shooting the plaintiff 
with his own hand,--it being a case of mere trespass,-even after 
warning, he could not justify shooting him with a spring-gun. In 
Bird v. Holbrook the court thought their decision in harmony with 
the principles laid down in Ilott v. Wilks, supra.  

The facts in the Bird Case were as follows: Holbrook rented and 
occupied a walled garden in the parish of St. Philip and Jacob, 
in the county of Gloucester, in which the defendant grew valuable 
flower-roots, and particularly tulips, of the choicest and most expen
sive description. The garden was at near the distance of a mile 
from the domicile of Holbrook, and above one hundred yards from 
the highway. In the garden was a summer-house, consisting of a 
single room, in which Holbrook and his wife had slept, some con
siderable time before, and intended to have slept, in a few, days 
after the accident, for the better protection of their property. The 
garden was surrounded by a wall, by which it was separated on 
the south from a footway up to some houses, on the east and 
west from other gardens, and on the north from a field which had 
no path through it, and was itself fenced against the highway, 
at a considerable distance from the garden, by a wall. On the 
north side of the garden, the wall adjoining the field was seven 
or eight feet high. The other walls were somewhat lower. The 
garden was entered by a dool in the wall. Holbrook had, shortly 
before the accident, been robbed of flowers to the value of 201. and 
upwards, in consequence of which, with the aid of an assistant, 
he placed a spring-gun in the garden, for the protection of his 
property. The wires of this gun were made to pass from the 
door of the summer-house to some tulip beds, at t.e height of 
about fifteen inches from the ground, and cross three or four 
of the garden paths, which wires were visible from all parts 
of the garden or the garden wall; but it was admitted by defend
ant that plaintiff had not seen them, and that he had no notice 
of the spring-gun and wires being there; and that the plaintiff 
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had gone into the garden for an innocent purpose, to get back a 
pea-fowl that had strayed.  

The details of plaintiff's entry of the garden were as follows: 
On March 21, 1825, between the hours of six and seven in the 
afternoon, it being then light, a pea-hen belonging to the occupier 
of a house in the neighborhood had escaped, and, after flying 
across the field before mentioned, alighted in defendant Holbrook's 
garden. A female servant of the owner of the bird was in pursuit 
of it, and the plaintiff (a youth of the age of nineteen years) 
seeing her in distress from fear of losing the bird, said he would 
go after it for her; he, accordingly, got upon the garden wall 
at the back of the garden next to the field. After calling out two 
or three times and waiting to see if any person was in the 
garden, he jumped down on the garden side of the wall., The bird 
took shelter near the suihmer-house. The boy's foot hit one of 
the wires near where the gun was set, and he received a large 
part of its contents, consisting of swan shot, in and about the 
knee-joint. There was an agreed verdict of 501. for plaintiff, sub
ject to a case reversed, with liberty to either party to turn it 
into a special verdict. William Draper Best (Baron Wynford), C. J., 
in his opinion, contrasted the case at bar with the case of a furious 
bull which was necessary for the renewal of his species and must 
be kept somewhere. The proximity of a foot-path might determine 
the liability. This case was also contrasted with an action for injury 
from a dog following his instincts in pursuit of game in a forest 
where his master had equal rights with the injured party. A 
distinction-not so easy to master-was shown between this case 
and the case of a horse falling into a pit dug on a common.  

His lordship put his last opinion upon the following ground: 
"But we want no authority in a case like the present; we put 

it on the principle that it is inhuman to catch a man by means 
which may maim him or endanger his life; and, as far as human 
means can go, it is the object of the English law to uphold 
humanity, and the sanctions of religion. It would be, indeed, a 
subject of regret, if a party were liable in damages, instead of giving 
notice of the employment of a destructive engine, or removing it, at 
least, during the day, expressed a resolution to withhold notice, lest, 
by affording it, he should fail to entrap his victim." P. *643.  

Defendant Holbrook had stated to a witness that he did not 
conceive that there was any law requiring him to give notice, and 
requested the witness not to mention that the gun was set, lest 
the villain should not be detected.  

The case of Ilott v. Wilks is reviewed by Sydney Smith in the 
Edinburgh Review, vol. XXXV, pp. 123-134. The writer severely 
scores Judge Best's opinion in that case. This article was written 
in 1821. The opinion in Bird v. Holbrook was written seven years 
thereafter. It is interesting to read the two opinions and the 
article together. See, also, same volume of Edinburgh Review for 
review of Ilott v, Wilks, at pp. 410-421,-W. F. B,
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Asportation.  

- from one state to another-as element of larceny...... 231 
Assessment. See RAILROAD ASSESSMENT.  

Banks and Banking........................................ 28 
Bordereau. See POLICY.  

Charles B. Slocumb. See AMES LAW.  
Chattel Mortgages ......................................... 270 
Church. See ECCLESIASTICAL LAW.  

Clerk.  
Word construed. See STATE AND STATE OFFICERS.  

Code. See PLEADING.  
Common Law. See PLEADING.  

Criminal Law and Procedure.. .............................. 813 
Criminal Pleading ......................................... 813 
Definition.  

of bordereau. See INSURANCE, at 19.  
of policy. See INSURANCE, 19., 
of riparian ................................ 154 

Deposits. See BANKS AND BANKING, at 28.  
District Court. See LAW OF THE CASE.  

Division.  
- of accretion..................................... 157 

Ecclesiastical Law .................................. ....... 840 
Evidence. See FORGERY ........................................ 466 
Exemption. See HOMESTEAD.  
Felonice. See CRIMINAL PLEADING.  

Feloniously. In indictment charging felony. See FELONICE.  

Fictitious Name. See FORGERY.  

Forgery ................. ..................................... 524 
H om estead ............................ ....................... 789 
Husband and W ife ............................................ 888 
Insanity ...................................................... 200 
Insurance .................. .................................. .19 
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Intoxicating Liquors. See AMES LAW. PAGE 
Irrigation ............................................. 154, 158 
Jack. See STALLION.  
John H. Ames. See AMES LAW.  
Jurisdiction of Ecclesiastical Tribunal. See ECCLESIASTICAL LAW.  
Laches. See WRIT OF ASSISTANCE.  
Larceny .................................................. 231 
Law of the.Case ......................................... 136 
Licensee. See TRESPASSER.  
Lien. See AGISTER. CHATTEL MORTGAGES.  

Limitation of Action. See BANKS AND BANKING, at 28.  
Lord Campbell's Act ....................................... 794 
Malicious Prosecution ......................................... 85 
M eander Line ................................................. 156 
Mental Anguish. See HUSBAND AND WIFE.  
Moral Insanity. See INSANITY.  

M ortgages ................. .................................. 610 
Municipal Corporations.  

----- liability for tort ..................................... 91 
Nil Debit ..................................................... 431 
Paym ent .................. ................................... 431 
Personal Injury. See LORD CAMPBELL'S ACT.  

Pleading .................................................. 431 
Policy. See INSURANCE, 19.  
Priority of Lien. See AGISTER. CHATTEL MORTGAGES. STALLION.  

Quaere.  
- as to division of accretion .......................... 158 

Railroad Assessment .......................................... 783 
Railroad Commissioners. See STATE AND STATE OFFICERS.  

Reinsurance. See INSURANCE, at 19.  

Reporter of Supreme Court. See STATE AND STATE OFFICERS.  

Riparian Rights ............................................... 154 
Servant. Master liable for tort of. See MUNICIPAL CORPORATIONS.  

Shylock's Bond. See MORTGAGES.  
Slocumb. See AMES LAW.  

Spring-Guns. See TRESPASSER.  

Stallion.  
- lien for "get"......................................... 270 

State and State Officers ........................................ 518 
Statutes, construction of ....................................... 328 
Supreme Court. See LAW OF THE CASE.  

Supreme Court and Its Officers. See STATE AND STATE OFFICERS.  

Taxation. See RAILROAD ASSESSMENT.  

Taxation of Railroads ......................................... 782 
Tort. See MUNICIPAL CORPORATIONS.  

Trespasser ........................................ ........ 913 
Writ of Assistance ......................................... 799 
X-Ray Process. See EVIDENCE.
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Abandonment. See APPEAL AND ERRon, 4.  

Abatement and Revivor.  
On dissolution of partnership. See PARTNERSHIP.  

Accident. See INSURANCE, 4, 5.  

Accomplices. See INCEST.  

Acknowledgment. See HOMESTEAD.  

Action. See ABATEMENT AND REVIVOR. DEATH. Lis PENDENS.  

Commencement of. See LIMITATION OF ACTIONs, 1.  
Joinder of causes of action. See DIVORCE AND ALIMONY, 1.  
Manual possession of certificate, as condition precedent to 

action thereon. See INSURANCE, 1.  
Relief by motion, as bar to action for penalty. See SHERIFFS, 

CONSTABLES AND CORONERS, 2.  
Relief by motion, as bar to injunction. See INJUNCTION, 1.  
Right of guardian to bring action without leave of court. See 

GUARDIAN AND WARD, 1.  

Statutory recovery as bar to action on benefit certificate. See 
INSURANCE, 3.  

Statutory remedy not exclusive. See ANIMALS, 5, 6. WATERS 
AND WATERCOURSES, 1.  

Adequate Remedy at Law.  
Inadequacy of remedy. See SPECIFIC PERFORMANCE, 5.  

Admissions. See EVIDENCE, 1, 2. SALES, 3.  

Advice of Counsel. See MALICIOUS PROSECUTION, 5, 6.  

Affidavits. See CONTINUANCE, 1. INJUNCTION, 2. REPLEVIN, 1, 2.  

Agistment.  
Agister's lien. See ANIMALS.  

Alteration of Instruments. See PRINCIPAL AND SURETY, 1-4. REF

ORMATION OF INSTRUMENTS.  

1. A material alteration, already made, may be ratified and 
adopted subsequently; and in such case the instrument, as 
altered, will be binding. State v. Paxton.................. 110 

2. The ratification of an alteration of a written instrument by 
the persons who executed the same, does not require a new 
consideration, but it must be made intentionally with re
spect to the very alteration relied on as a defense. State 
v. Paxton ........................................... 110 
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Alteration of Instruments-concluded.  
3. Sureties upon an official bond which has been delivered, but 

not yet approved, who desire to have the bond approved and 
the principal retained in his office, may, to that end, ratify 
and adopt generally all alterations which may be required 
for the purpose; and if they choose to do so and expressly 
agree to remain bound notwithstanding, their knowledge of 

the exact condition of the bond when they so agree becomes 
immaterial. State v. Paxton.......................... 110 

Amendment. See PLEADING, 2. STIPULATIONS.  

Of afridavit in replevin. See REPLEVIN, 1.  
Of pleading on appeal. See APPEAL AND ERROR, 1. JUSTICES OF 

THE PEACE, 1.  

Animals.  
Construction of statute creating agister's lien. See STAT

UTES, 10.  

Action for Negligence. Pleading.  
1. A petition charged in effect, that through the negligence of 

the defendant a stallion belonging to him, and to which de
fendant had undertaken to breed plaintiff's mare, in pursu
ance of an agreem-nt between the parties, killed the mare.  
Held, That a motion to require the plaintiff to state the 
manner in which the mare was killed should have been sus
tained. Tolles v. Meyers... ................. .......... 704 

Agister's Lien.  
2. Under the statute of this state, an agister's lien Is inferior 

to that of a prior valid chattel mortgage, properly of record, 
but is superior to a mortgage executed after it has attached 
and while the property is in the possession of the agister.  
Becker v. Brown..................................... 264 

3. An agister's lien will not, as between the parties, or as to 
third persons having notice, be lost by change of possession 
not inconsistent with it, and not under such circumstances 
as to indicate an intent to waive, relinquish or abandon it.  
Becker v. Brown......................... ............ 264 

4. Evidence examined, and held to uphold the agister's liens 
contended for by the defendants in error in this action.  
Becker v. Brown......................................... 264 

5. Although, in ordinary cases, an agister's remedy is exclu
sively that which is provided by statute, there is no reason 
why this method may not be departed from, with the prefer
ence and consent of the parties interested; and in the case 
at bar it is held that the question whether such consent was 
given was one of fact, which should have been left to the de
termination of the jury. Dale v. Council Bluffs Savings 
Bank ................................................ 692 

6. The question whether the bailor has consented or acquiesced
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Animals-concluded, 
in the methods adopted for the foreclosure of an agister's 
lien, is one of fact for the jury. Dale v. Council Bluffs Sav
ings Bank (on rehearing) ............................. 694 

7. An agister may, under circumstances having no tendency 
to injure any third person, adopt, with the consent or ac
quiescence of his bailor, other means than a statutory fore
closure for the satisfaction of his lien. In such a case a 
junior lienholder has no ground for complaint if the means 
adopted do not injure or imperil his interests. Dale v.  
Council Bluffs Savings Bank '(on rehearing) .............. 694 

Appeal and Error. See BILE OF EXCEPTIONS.  

Action on claims against decedent's estate. See EXECUTORS 

AND ADMINISTRATORS, 3-5.  
Harmless error. See INSTRUCTIONs, 10-12.  
Right of appeal from order refusing liquor license. See IN 

TOXICATING LIQUORs, 3.  
Statement in record of points on which case is reserved. See 

TRIAL, 7.  
Amendment.  

See JUSTICES OF THE PEACE, 1.  

1. The rulewof practice requiring the issues triable in the dis
trict court upon appeal to be the same as those in the same 
case in the court from which the appeal is taken, applies 
to the substance only, and not to the form of the pleadings 
by which such issues are tendered or raised. First Nat.  
Bank of Greenwood v. Wilbern........................ 249 

- Assignments of Error.  
2. The rulings complained of in a petition in error, must be de

scribed in such way that they can be identified with reason
able certainty. Ketelman v. Chicago Brush Co............ 429 

3. An assignment of error based upon the admission or ex
clusion of evidence, must point out such evidence; a mere 
reference to the subject-matter, is insufficient. Chicago, St.  
P., M. & 0. R. Co. v. Lagerkrans..... ................... 566 

Dismissal or AbandonmeAt.  
4. Taking a second appeal in a case, does not of itself consti

tute an abandonment of the first one. Drexel v. Reed...... 231 
Drexel v. Rochester Loan & Banking Co................... 231 
Drexel v. Perkins ....................................... 231 

Final Orders.  
5. An order vacating a decree rendered at a former term, on 

the ground that the court had no jurisdiction of the subject
matter, is a final order within the meaning of section 581 
of the Code of Civil Procedure. Bannard v. Duncan........ 179 

Harmless Error.  
See INsTRUCTIONs, 10-12.  
6. Where a cause is tried to the court without the intervention
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Appeal and Error-continued.  
of a jury, the general rule Is that error can not be predicated 
upon the rulings of the court by which testimony is re
ceived, because it is presumed that the court considered only 
proper evidence. This rule always obtains where the record 
contains competent evidence upon every question necessary 
to sustain the findings and judgment. Bowman v. Wright.. 666 

7. In a case tried to the court without a jury, an assignment 
of error based on the admission of improper evidence will 
not be considered, because of the rule that the admission of 
such evidence is not in itself a ground for reversal. Smith 
Premier Typewriter Co. v. Mayhew....................... 65 

8. Where a writ of error is taken from the order of a justice 
requiring a garnishee to pay money into court, and the dis
trict court reverses the judgment and discharges the gar
nishee, the order will not be reversed, because the case was 
not held for trial, any possible error in the premises being 
without prejudice. Rider v. Lawritson................. 1 

Liability on Bonds.  
9. No liability attaches on account of the execution of a super

sedeas bond by an administrator not required by statute, 
executed in accordance with an erroneous order of the dis
trict court making its execution a condition precedent to the 
stay of execution pending the appeal by such administrator.  
Kerr v. Lowenstein................................... 43 

Mode of Review.  
10. In equitable actions the remedy by appeal is not exclusive, 

but the final orders or decree rendered therein may be re
viewed on error. Bannard v. Duncan................... 179 

Motion for New Trial.  
11. Where the correction of the errors complained of involves 

the re-examination of no issue of fact, a motion for a new 
trial is not a prerequisite to a review of a final order or 
judgment on error in this court. Bannard v. Duncan...... 179 

Offer of Proof.  
12. Assignments of error based on the exclusion of testimony 

are unavailing,.unless when the ruling was made the party 
complaining made a tender of the proof he expected to elicit.  
Union P. R. Go. v. Vincent, 58 Nebr., 171, followed. Lusk 
v. Riggs ............................................. 258 

Presumptions.  
13. When the evidence upon which the trial court acted in re

fusing to quash the service of a summons, is not preserved 
In a bill of exceptidns, this court will presume that it was 
sufficient to warrant the decision. Haskell v. Dutton...... 274 

Questions Not Raised Below.  
14. Alleged irregularities in the issuance of a special venire
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Appeal and Error-continued.  
after the quashing of the regular panel of jurors, which have 
in nowise been called to the attention of the trial court, nor 
mentioned in the motion for a new trial, can not be con
sidered in the appellate court on review by proceedings in 
error. Randolph v. State.............................. 520 

Questions of Fact. Verdicts. Findings.  
15. Unless the testimony fairly shows the damages awarded by 

a jury to have been excessive, the judgment of the jury and 
of the trial court on the amount of damages will not be dis
turbed by this court. Village of Plainview v. Mendelson.... 85 

16. A verdict or finding and judgment based -on codflicting evi
dence, will not be disturbed: 
Insurance. State Ins. Co. v. Farmers' Mutual Ins. Co...... 34 
Creation of corporation as an avenue for a fraudulent trans
fer. Lusk v. Riggs................................... 258 
Promissory note given to compound felony. Smith Premier 
Typewriter Co. v. Mayhew.............................. 65 

17. Evidence held sufficient: 
Animals.  

To uphold agister's liens. Becker v. Brown.............. 264 
Carriers.  

To warrant submission of questions of negligence and con
tributory negligence to jury where passenger was injured 
while walking on track for purpose of taking train. SEDG
wicK, J., dissenting. Chicago, St. P., M. & 0. R. Co v. Lager
krans ............................................... 566 

Homestead.  
To show homestead character of premises at time of assign
ment of contract of purchase. Rawles v. Reichenbach...... 29 

Incest.  
To sustain verdict against defendant. Schwartz v. State... 196 

Insurance.  
To' sustain judgment denying recovery of unearned premi
ums. Farmers' Mutual Ins. Co. v. Phwnix Ins. Co.......... 14 
To sustain judgment for plaintiff for unearned premiums 
assigned. State Ins. Co. v. Farmers' Mutual Ins. 0o ........ 34 
To sustain finding and judgment for plaintiff in an action 
upon an accident insurance policy. Western Travelers' Ac
cident Ass'n v. Holbrook..........................469, 475 

Judgment.  
To sustain finding and judgment dismissing petition in 
equity for new trial because of loss of bill of exceptions.  
City of Lincoln v. Bell................................. 351 

Landlord and Tenant.  
To sustain judgment for plaintiff in an action to recover 
rent. Bowman v. Wright.................... ......... 666
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Appeal and Error-continued.  
Evidence held sufficient: 

Malicious Prosecution.  
To sustain verdict for defendant. Maynard v. Sigman ...... 590 

Master and Servant.  
To sustain verdict for plaintiff in action by employee for 
injuries. Fremont Brewing Co. v. Hansen............... 462 

Money Received.  
To sustain verdict for plaintiff for money had and received.  
McDermott v. Manley.. ............................... 194 

Mortgages. Foreclosure.  
To sustain defense of payment. Harrison Nat. Bank v.  
Austin .............................................. 632 
To sustain a decree finding a first lien of mortgage for 
$304.57, after allowing all just credits. Gadsden v. Johnson, 447 

Payment.  
To support a verdict for plaintiff in an action to recover 
money paid because of duress. First Nat. Bank of David 
City v. Sargeant ........................................ 594 

Rape.  
To sustain conviction. Richards v. State ................. 808 

Usury.  
To sustain defense of usury and payment. Rawles v. Reich
enbach ............................................... 29 

Work and Labor.  
To sustain verdict for plaintiff in an action to recover for 
services rendered. Lomax v. Holbine ................... 270 

18. Evidence held insufficient: 
Banks and Banking.  

To show abuse of discretion in approving compromise of 
doubtful claims. State v. German Savings Bank........... 416 

Damages.  
To sustain amount of verdict for plaintiff in suit for dam
ages. Hoover v. Haynes ............................... 57 
To sustain verdict for defendant in an action to recover 
price of goods sold. Silurian Mineral Springs Co. v. Kuhn.. 646 

Estoppel.  
To sustain plea of estoppel by conduct. National Aid Ass'n 
v. Bratcher ....................................... 378, 394 

Insurance.  

To show waiver of time of payment of membership fee. Na
tional Aid Ass'n v. Bratcher.......................378, 394 
To sustain judgment denying recovery of unearned premi
ums. Farmers' Mutual Ins. Co. v. Phenix Ins. Co .......... 17 

Master and Servant.  
To sustain verdict for plaintiff in action by employee for 
injuries. Fremont Brewing Co. v. Hansen ................ 456 

Taxation.  
To support judgment of district court in dismissing petition
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Appeal and Error-continued.  
in error to review proceedings of county board in correcting 
an alleged error in an assessment. Union Stock Yards Nat.  
Bank v. Thurston County.............................. 410 

Record on Appeal.  
Entry in record, on reservation of case. See TRIAL, 7.  

19. Under section 5 of the act of February 28, 1881, it is the 
duty of the county judge to transmit to the district court a 
transcript of his proceedings within ten days after an order 
of probate is perfected. Drexel v. Reed.................. 231 
Drexel v. Rochester Loan & Banking Co.................. 231 
Drexel v. Perkins ..................................... 231 

20. Under section 5 of the act of February 28, 1881, the county 
judge has a right to prepaynent of fees, but this right may 
be waived, and will be by his establishing a regular mode 
of collection which has been complied with. Drexel v. Reed, 231 
Drexel v. Rochester Loan & Banking Co................... 231 
Drexel v. Perkins ..................................... 231 

21. Where a party has, within due time, done all that is legally 
required to perfect an appeal, and no waiver of transmission 
of records by county judge is shown, district court does not 
lose jurisdiction of appeal by reason of its being filed six 
days late. Drexel v. Reed ............................. 231 
Drexel v. Rochester Loan & Banking Co................... 231 
Drexel v. Perkins ..................................... 231 

Requisites for Transfer of Cause.  
22. Section 242, chapter 23, Compiled Statutes, 1901, is repealed, 

in effect, by sections 1 and 2 of act of February 28, 1881, en
titled "An act providing for an appeal from the decisions of 
the county court in certain matters." Drexel v. Reed...... 231 
Drexel v. Rochester Loan & Banking Co................... 231 
Drexel v. Perkins ..................................... 231 

Rulings on Motions.  
23. The failure of the court to rule on a motion, which has not 

been brought to its attention, is not error. Dodd v. Skelton, 585 
Subsequent Appeal. Law of the Case.  

24. Where the evidence at a new trial is, or may be presumed 
to be, materially different from that at a trial already re
viewed by this court, in a subsequent review it will investi
gate the record uninfluenced by the former decision, except 
so far as questions of law were there adjudicated, which 
apply equally to the evidence at each trial. State v. Paxton, 110 

25. The rule that a decision of this court is the law of the case, 
not only as to the points expressly considered in the opinion 
but as to all matters necessarily involved in the judgment 
rendered, has not the same application where the evidence 
at successive trials of the same cause is so materially differ
ent as to affect the conclusions reached. State v. Paxton... 110
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Appeal and Error-concuded.  

Supersedeas or Stay of Proceedings.  
26. In cases not within the purview of section 677, Code of Civil 

Procedure, the district court may, in its discretion, allow a 
supersedeas upon conditions which it determines to be 
proper or necessary for the protection of the parties. Carson 
v. Jansen ....................................... 423 

27. Where the district court allows a supersedeas it should fix 
not only the amount of the supersedeas bond but the condi
tions thereof; and if it does not, the parties seeking a super
sedeas should proceed in the appropriate manner to obtain 
an order fixing such conditions. Carson v. Jansen........ 423 

28. A supersedeas bond conditioned to pay costs and abide the 
result of an appeal, is not sufficient to prevent a successful 
defendant in a creditors' suit brought to set aside an assign
ment of a judgment from proceeding to collect the jud'gment, 
where no provisions as to the conditions of the bond were 
made in the order of the district court. Carson v. Jansen.. 423 

29. After obtaining jurisdiction of a cause by appeal, the su
preme court may, in its discretion, allow a supersedeas in 
cases not provided for by statute, upon such terms as it may 
prescribe. Carson v. Jansen............... ......... 423 

30. On an appeal or proceeding in error by an administrator or 
executor from a judgment rendered against him by the dis
trict court in his administrative capacity, no supersedeas 
bond or other undertaking is required in order to stay the 
execution of the judgment pending the appeal. Compiled 
Statutes, 1901, ch. 23, sec. 338. Kerr v. Lowenstein........ 43 

Asportation. See LARCENY.  

Assessment. See TAXATION.  

Assignment of Errors. See APPEAL AND ERRon, 2, 3.  

Assignments. See BmLs AND NOTES, 1, 2. MORTGAGES, 2-4.  
Of contract of purchase of homestead. See HOMESTEAD, 6.  
Of vendor's lien. See VENDOR AND VENDEE, 5.  

Assistance, Writ of.  
1. One who Is in possession in good faith, without collusion, 

under a void tax deed, asserting title thereunder, claims by 
an independent title, not derived from that of the owners 
of the fee, and may not be dispossessed under a writ of as
sistance. Merrill v. Wright.... ..................... 794 

2. It Is error to award a writ of assistance against a person 
who entered upon land pendente lite, claiming an independ
ent title, not derived from or in succession to any of the 
parties to the suit or their privies. Merrill v. Wright...... 794
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Bailment. See ANIMALS.  

Banks and Banking.  
Certiflcates of Deposit.  

1. Certificates of deposit to stockholders on reduction of stock, 
were without consideration as against the receiver and the 
creditors of the bank. State v. Bank of Ogalalla.......... 20 

2. Where a bank issues certificates of deposit to its stock
holders without consideration, and thereafter goes into the 
hands of a receiver, the latter can maintain an action to 
recover payment on such certificates within four years from 
the time of commencing such action. State v. Bank of Ogal
alla ................................................. 20 

3. Where a bank held as collaterals a part of the stock of an
other bank, and surrendered the same and accepted in lieu 
thereof one-half in new stock and one-half in certificates of 
deposit, and the certificates were issued without considera

tion, it could not recover against the receiver on its deposit 
certificates. State v. Bank of Ogalalla................... 20 

Compromise of Doubtful Claims.  
4. Evidence held not to show any abuse of discretion of the 

trial court in approving a compromise of doubtful claims 
with stockholders of defendant bank after insolvency. State 
v. German Savings Bank ..... ......................... 416 

See, also, RECEIVERS.  

Bastardy.  
1. At common law, a bastard child was one born neither in 

lawful wedlock nor within a competent time after its ter
mination, or under circumstances which render it impossi
ble that the husband of its mother can be its father. Parker, 
Wde West, v. Notisomb......................... ....... 315 

Action for Support. Status of Complainant.  
2. Under the statute entitled "Illegitimate Children," prior to 

its amendment in 1875, an action in bastardy could be main
tained by any woman giving birth to an illegitimate child, 
even though begotten and born during the existence of the 
married state. Parker, nle West, v. Nothomb.............. 315 

3. By the amendment of the statute in 1875, which was en
titled "An act for the maintenance and support of illegiti
mate children," an action can be maintained only by a 
woman who, while unmarried, has become pregnant with a 
child which, if born alive, would be a bastard, or has been 
delivered of an illegitimate child. Parker, nae West, v.  
Nothomb ............................................ 315 

4. The word "unmarried," in section 1, chapter 37, Compiled 
Statutes of Nebraska, does not properly refer to the mother's 
status at the time of making the complaint in bastardy, but
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Bastardy-concluded.  
only to such status at such time as it will affct the question 
of the legitimacy of the child, or the liability of the husband 
to support it. Parker, ne West, v. Nothomb............. 308 

5. The word "unmarried" as used in the statute as amended in 
1875 (sec. 1, ch. 37, Compiled Statutes, 1901, entitled "Ille
gitimate Children"), properly refers to the status of the 
mother at the time- her child is begotten and born, and does 
not relate to her situation at the time of making the com
plaint therein referred to. Parker, nee West, v. Nothomb 
(on rehearing) ....................................... 315 

6. The rule is unvarying, so far as we have examined, that, 
if the mother of an illegitimate child shall marry one other 
than the father after the commencement of bastardy pro
ceedings, such marriage will not abate the action or re
lieve the putative father. HOLCOMB, J. Parker, ne West, 
v. Nothomb ....................................... 315, 320 

7. The general allegation in a complaint, in a bastardy pro
ceeding, that the prosecutrix was an unmarried woman 
includes the essential averment as to her status at the time 

her illegitimate child was begotten and born. HOLCOMB, J.  
Parker, nde West, v. Nothomb......................315, 323 

Benefliciary Associations. See INSURANCE.  

Bias. See JunY, 1.  

Bible.  
Reading of, in public schools. See CONSTITUTIONAL LAW, 4-10.  

SCHOOLS AND SCooOL DISTRICTS.  

Bill of Exceptions. See COUNTIES AND COUNTY OFFICERs, 5.  
Loss of, as ground for new trial. See JUDGMENT, 4-7.  

Bills and Notes.  
Construction of note and mortgage together. See MORT

GAGES, 5, 6.  
Draft drawn by agent. See CoRPoRATIONs, 6.  
Sale of note. See INJUNCTION, 3.  

Assignment.  
See MORTGAGES, 2-4.  
1. The assignee of the purchase-money notes given by the 

vendee takes subject to judgments of record against the 
ventior at the time of the assignment. First Nat. Bank of 
Falls City v. Edgar................................... 340 

2. The rights of the assignee of purchase-money notes given by 
the vendee under a bond for a deed, as against a mortgagee 
or purchaser in good faith, are to be determined by the re
cording acts of the state rather than by the law of negotiable 
instruments; and if the assignee fails to procure from the 
vendor, and record, an assignment of the notes to him, a
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Bills and Notes-continued.  
subsequent purchaser or incumbrancer of the vendor, with
out notice of, the assignee's rights, will be protected. First 
Nat. Bank of Falls City v. Edgar........................ 340 

Consideration.  
3. If the consideration for the giving of a note is the suppres

sion of a criminal prosecution, the transaction is illegal and 
void, and no recovery can be had thereon. Smith Premier 
Typewriter Co. v. Mayhew...................... ........ 65 

4. It is not material in such a case that no criminal prosecution 
was actually commenced. A promise not to institute a prose
cution is as illegal a consideration as the dismissal of a 
prosecution already instituted. Smith Premier Typewriter 
Co. v. Mayhew........................................ 65 

Negotiability.  
5. The indorsement upon a note as follows: "Pay to the order 

of .......... without recourse," made and signed by the 
payee, does not destroy the negotiability of the note in the 
hands of an innocent purchaser for value, in the regular 
course of business. Consterdine v. Moore................ 291 

6. The agreement in a mortgage to pay insurance premiums 
and taxes on the property mortgaged, will not render the 
note which it is given to secure non-negotiable; nor will the 
agreement that if the mortgagor fails to pay such insurance 
and taxes, the mortgagee may declare the wbole debt due and 
payable at once, or may elect to pay the same and declare 
the whole debt due. Consterdine v. Moore................ 291 

7. The agreement in a mortgage to pay "all the taxes and as
sessments levied upon said premises and all taxes and as
sessments levied upon the holder of the mortgage for and on 
account of the same," will not render the note which it is 
given to secure non-negotiable. Garnett v. Meyers......... 280 
Bradbury v. Dillon.............. ..................... 300 
Pochin v. Cummings......................... ......... 300 
Northern Counties Investment Trust v. Edgar............. 301 

8. The condition in a real estate mortgage securing a note 
otherwise negotiable that "the said parties of the first part 
hereby agree to pay all the taxes and assessments levied 
upon said premises and all taxes and assessments levied 
upon the holder of the mortgage for and on account of the 
same," destroys the negotiability of the note. Garnett v.  
Meyers (on rehearing) ................................. 287 
Northern Counties Investment Trust v. Edgar.............. 303 

Payment.  
9. If the maker of a negotiable note pays the same to one who 

does not and can not produce the paper, he thereby assumes 
the burden of proving that the party to whom he pays the
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money is the owner of the paper, or the agent of the owner 
authorized to receive the money for him. Garnett v. Meyers, 280 
Bradbury v. Dillon.................... ................ 300 
Pochin v. Cummings.................................. 300 
Northern Counties Investment Trust v. Edgar............. 301 
Consterdine v. Moore .................................. 291 

10. The maker of a note and mortgage not negotiable, who has 
no notice of a transfer of the papers, may satisfy the same 
by payment to the payee named therein. Garnett v. Meyers 
(on rehearing) ....................................... 287 
Northern Counties Investment Trust v. Edgar............. 303 

11. The maker of non-negotiable papers, who has no notice of a 
transfer thereof, may make payment to the original payee.  
Consterdine v. Moore.................................. 296 
Northern Counties Investment Trust v. Edgar............. 303 

Board of Equalization. See TAXATION.  

Bona-Fide Purchasers. See BILLS AND NOTES, 2. MORTGAGES, 17.  
VENDOR AND VENDEE.  

Bonds. See OFFicE AND OFFICERS, 6, 7. PRINCIPAL AND SURETY.  

STATE AND STATE OFFICERS.  

Bond of executor or administrator. See APPEAL AND ERROR, 9, 30.  
1. A bond executed pursuant to and in substantial conformity 

with the provisions and requirements of a statute, needs 
no consideration to support it. State v. Paxton............ 110 

2. An undertaking not within the purview of the statute, may 
nevertheless be upheld as a common-law contract, if other
wise unobjectionable and supported by a consideration.  
State v. Paxton................ ...................... 110 

3. Since private seals have been abolished in this state, bonds 
in general are governed by the same rule as simple contracts, 
and require a consideration. POUND, C. State v. Paxton, 110, 122 

Boundaries.  
1. Grants of land bounded upon a river not navigable carry 

with them the exchisive right and title of the grantee to the 
centre of the stream, unless the terms of the grant clearly 
denote the intention to stop at the bank or margin of the 
river; the rule of the common law being that proprietors of 
land adjoining public rivers not affeefed by the flow of the 
tide own the soil ad ftlum aquw. McBride v. Whitaker..... 137 

2. A grant of land bounded upon a non-navigable river, made 
by the general government with reference to the plat of the 
survey, which shows a meandered line along the river bank, 
conveys to the grantee title to such unsurveyed islands or 
parts of islands as lie within that limit. McBride v. Whit
aker ................................................ 137
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Burden of Proof. See BirLS AND NOTES, 9. DEEDS, 4. FRAUDULENT 

CONVEYANCES, 2, 3. PAYMENT, 1.  

Calls.  
On unpaid subscriptions to stock. See CORPORATIONS, 2.  

Carriers.  
1. A passenger who has been carried past his place of destina

tion by a train which did not stop for him to alight, and who, 
without notice to or knowledge of those in charge of the train, 
simply to avoid being carried to the next station, jumps from 
the steps of the car to the ground while the train is in rapid 
motion, and is injured thereby, can not maintain an action 
against the railroad company to recover damages therefor.  
Chicago, B. & Q. R. Co. v. Landauer, 36 Nebr., 642, approved 
and followed. Omaha & R. V. R. Co. v. Chollette, 33 Nebr., 
143; Union P. R. Co. v. Porter, 38 Nebr., 226, and Chicago, 
B. & Q. R. Co. v. Hyatt, 48 Nebr., 161, distinguished and ap
proved. SULLIVAN, C. J., dissents. Chicago, B. & Q. H. Co. v.  
Martelle ................................ ............. 540 

2. Where the railroad track is the usual and only practicable 
route by which a passenger may go from the station to his 
train, the railroad company will not be heard to say that a 
passenger by taking such route becomes guilty of negligence.  
SEDGWICK, J., dissents. Chicago, St. P., M. & 0. R. Co. v.  

Lagerkrans .......................................... 566 

3. Where a passenger was injured while walking on a rail
road track for the purpose of taking a train, which was at 
some distance from the depot, the questions of negligence 
and contributory negligence were for the jury. SEDGWICK, 
J., dissents. Chicago, St. P., M. & 0. R. Co. v. Lagerkrans.. 566 

Case Reserved. See TRIAL, 5-7.  

Certiorari. See APPEAL AND ERROR.  

Challenge. See JURY, 1, 2.  

Character.  
Evidence of character of accused. See CRIMINAL LAW AND 

PROCEDURE, 7.  

Chattel Mortgages.  
A mortgagee of chattels will be held to have ratified an un

authorized sale of the mortgaged property by knowingly re
ceiving and retaining the proceeds of such sale. Ayres 
v. McConahey ........................................ 588 

Church. See RELIGIOUS SOCIETIES.  

Circumstantial Evidence.  
Proof of accidental fall. See INSURANCE, 4, 5.  

Claims. See EXECUTORS AND ADMINISTRATORS, 

66
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Class Legislation. See CONSTITUTIONAL LAW, 1, 2.  
Collateral Attack. See JUDGMENT, 1.  

On appoinitment to office. See OFFICE AND OFFICERS, 8.  

Commissions.  
On collections by sheriff. See SHERIFFS, CONSTABLES AND COR

ONERS.  

Common Law.  
Bond as common-law contract. See BONDS, 2.  

Compensation. See FEES. JUDGES. OFFICE AND OFFICERS, 1.  

Compounding Felony. See BILLS AND NOTEs, 3, 4. MORTGAGES, 19.  

Compromise and Settlement. See BANKS AND BANKING, 4.  
1. When there is a bona-fide dispute between parties as to the 

amount due upon an account, and the debtor tenders a less 
amount than the claim in full settlement, which the creditor 
accepts, with knowledge that it was tendered as a full settle
ment, the dispute will be a sufficient consideration to uphold 
the settlement, and will bar a recovery upon the remainder 
of the claim. Chicago, R. I. & P. R. Co. v. Buckstaff........ 334 

2. Where parties capable of entering into a contract enter into 
an agreement whereby the one agrees to pay. and the other 
to accept, a certain sum in full satisfaction and discharge of 
a disputed claim urged by the latter against the former, such 
agreement constitutes a valid contract between the parties.  
Massillon Engine & Thresher Co. v. Prouty............... 496 

3. If such an agreement for a valid compromise contemplates 
the surrender of evidence of indebtedness, on the part of 
the creditor, on payment of the amount agreed upon, in an 
action on such contract the creditor is entitled to recover on 
a showing of readiness and willingness to perform'his part 
of such contract. Massillon Engine & Thresher Co. v.  
Prouty ............ .................................. 496 

4. At the time of making an agreement whereby plaintiff paid 
under duress a sum demanded by defendant in excess of its 
debt before it would convey him property held by it as se
curity for the debt, a written settlement of the differences 
existing between the parties was entered into to enable plain
tiff to regain control of his land so that he could sell the 
same and extricate himself from his financial difficulties.  
Held, That the jury was justified in finding that the agree
ment was vitiated because of duress, for the same reason and 
to the same extent as the overpayment was'the result of 
legal duress. First Nat. Bank of David City v. Sargeant... 594 

Conflict of Laws.  
Bringing stolen goods into state. See LARCENY.  

Rights of assignee of purchase-money note. See BIL---s ANo 

NOTES, 2.



INDEX. 931 

Consideration. See BILLS AND NOTES, 3, 4. BONDS. COMPROMISE 

AND SETTLEMENT, 1, 2. FRAUDULENT CONVEYANCES, 1.  
MORTGAGES, 7. PRINCIPAL AND SURETY.  

Modification of contract. See CONTRACTS, 5-7.  
Modification of lease. See LANDLORD AN) TENANT, 4.  
Parol evidence as to consideration. See EVIDENCE, 7.  

Constitutional Law. See STATUTES. TAXATION.  

Creation of state food commission. See STATE AND STATE OFI
CERS, 1.  

Right to trial by jury. See JuRY, 3.  

Class Legislation. Hours of Labor.  
1. The law as expressed in the act approved March 31, 1899, has 

a uniform and general application to all women employed in 
the establishments described therein, and is not class legis
lation, within the meaning of section 15, article 3, of the 
constitution. The act, in effect, is only a fair and reasonable 
exercise of the police power. It does not deprive any citizen 
of his property, or the reasonable use thereof, without due 
process of law. It does not prohibit the right of contract.  
It merely regulates the same in a reasonable manner. It is 
therefore not in conflict with the constitution, and is in all 
things valid. Wenham v. State............................ 394 

2. Women and children have always, to a certain extent, been 
wards of the state. Women in recent years have been partly 
emancipated from their common-law disabilities. They now 
have a limited right to contract. They may own property, 
real and personal, in their own right, and may engage in 
business on their own account. But they have no voice in 
the enactment of the laws by which they are governed, and 
can take no part in municipal affairs. They are unable, by 
reason of their physical limitations,to endure the same hours 
of exhaustive labor as may be endured by adult males. Cer
tain kinds of work which may be performed by men without 
injury to their health, would wreck the constitutions and 
destroy the health of women, and render them incapable of 
bearing their share of the burdens of the family and the 
home. The state must be accorded the right to guard and 
protect women, as a class, against such a condition; and the 
law in question, to that extent, conserves the public health 
and welfare. On the question of the right to contract, we 
may well declare a law unconstitutional which interferes 
with or abridges the right of adult males to contract with 
each other in any of the business affairs or vocations of life 
The employer and the laborer are practically on an equal 
footing, but these observations do not apply to women and 
children. BAwRs, C. Wenham v. State..............894, 405



932 INDEX.

Constitutional Law-concluded.  
Due Process of Law.  

3. Section 322 of the Code of Criminal Procedure, in so far as 
it authorizes the question of the good faith of the prosecut
ing witness in instituting the prosecution to be tried and 
determined at the same time that the defendant is tried, 
and the taxation of costs against him in case it is found that 
in filing the information he acted maliciously or without 
probable cause, is unconstitutional and void. Rickley v.  
State ... ... .................................. 841 

Religious Freedom.  
See SCHOOLS AND SCHOOL DIsTRIcTs.  

4. The right of all persons to worship Almighty God according 
to the dictates of their own consciences, is declared by the 
constitution of this state to be a natural and indefeasible 
right. State v. Scheve.... ....................... 876 

5. Exercises by a teacher in a public school in a school build
ing, in school hours, and in the presence of the pupils, con
sisting of the reading of passages from the Bible, and in the 
singing of songs and hymns, and offering prayer to the Deity 
in accordance with the doctrines, beliefs, customs or usages 
of sectarian churches or religious organizations, is forbidden 
by the constitution of this state. State v. Scheve.......... 853 

6. The law does not forbid the use of the Bible in the public 
schools; it is not proscribed either by the constitution or 
the statutes; and the courts have no right to declare its use 
to be unlawful because it is possible or probable that those 
who are privileged to use it will misuse the privilege by at
tempting to propagate their own peculiar theological or 
eccleciastical views and opinions. State v. Scheve ......... 876 

7. There is nothing in the constitution or laws of this state, or 
in the history of our people, upon which to ground a claim 
that it is the duty of government to teach religion. State 
v. Scheve ......................................... 876 

8. The whole duty of the state with respect to religion is "to 
protect every religious denomination In the peaceable enjoy
ment of its own mode of public worship." State v. Scheve.. 876 

9. Enforced attendance upon religious services is forbidden by 
the constitution, and pupils in a public school can not be 
required either to attend such services or to join in them.  
State v. Scheve.......................... -- -.... 876 

10. It is immaterial whether the objection of a parent to his 
children attending, and participating in, a religious service 
conducted by a teacher in the schoolroom during school 
hours, is reasonable or unreasonable. The right to be un
reasonable in such matters is guaranteed by the constitution.  
State v. Scheve. ................................... 876
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Continuance. See CRIMINAL LAW AND PROCEDURE, 1-4.  
1. An affidavit for a continuance, on the ground of the absence 

of a witness, which leaves the materiality of such witness in 
doubt, is fatally defective. Lomax v. Holbine............. 270 

2. A motion for a continuance in order to obtain the testimony 
of an absent witness, is addressed to the sound legal discre
tion of the trial court, and it is not error to overrule it where 
it does not appear that the party asking for the continuance 
has, without his fault, been deprived of material evidence.  
McDermott v. Manley....................... .......... 194 

Contracts. See BONDS. COMPROMISE AND SETTLEMENT. SPECIFIC 

PERFORMANCE. STATUTE OF FRAUDS.  

Compounding felony. See BILLS AND NOTES, 3, 4.  
Contracting indebtedness on county fund in anticipation of 

levy. See COUNTIES AND COUNTY OFFICERS, 2.  
For sale of homestead. See HOMESTEAD, 4.  
Mutual benefit insurance. See INSURANCE, 14, 15.  
Option of railroad company to erect structure on private land.  

See RAILROADS, 5.  
Actions.  

1. Evidence of a joint liability under a contract, will not sup
port a finding against one of the defendants, only. Suther
land v. Holliday. ...................................... 9 

2. When evidence tends to show only a joint liability of parties 
sued jointly on a contract, it is error to instruct the jury that 
the finding may be against one or all. Sutherland v. Holli
day .................................................. 9 

Construction. * 
3. An instruction which submits the construction of a contract 

to a jury, is erroneous. Hinman v. Austin Mfg. Co ........ 187 

Modification.  
4. There is a clear distinction between parol modification of an 

executory written agreement before breach and before the 
time for performance has arrived, and an attempt to satisfy 
a liquidated and accrued indebtedness by payment and ac
ceptance of a less sum. Bowman v. Wright............... 661 

5. While executory and before a breach, the terms of a written 
contract may be changed by a subsequent parol agreement; 
and such subsequent agreement requires no new considera
tion. Bowman v. Wright....................... ...... 661 

6. Where a contract is one required to be in writing by the 
statute of frauds, there must be consideration for a mod
ification by waiving some of its requirements, or else such 
new agreement must be executed. Bowman v. Wright..... 661 

7. Where a contract required to be in writing by the statute 
of frauds is modified, if the terms of the new agreement
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Contracts-concluded.  
have been fully carried out, the origili dbligation Is dis

charged, though there was no Additional consideration.  

Bowman v. Wright................................... 661 

Rescission. Undve Influence.  
. . The acts and contracts of a person of weak understanding 

will be set aside by a ourt of equity, when the nature of the 
acts or contracts justifies the conclusion that the party has 

not exercised a deliberate judgment, but that he has been 

Imposed upon, circumvented or overcome by cunning, artifice 

or undue influence. Meyer v. Fishburn.................. 626 

9, It is a general rule that a party who seeks to rescind a con
tract entered into fraudulently or under undue influence, 

must return or offer to return the property acquired by such 

contract within a reasonable time, and so place the adverse 

party in statu quo. An exception to that part of the rule re

quiring a return of the property arises where the party guilty 

of the fraud and undue influence, and as a part of the gen
eral wrongful design, has by advice or interference, induced 

the other party to part with his property. In such a case a 

tender of the value of the property received is sufficient.  
Meyer v. Fishburn........................... ........ 626 

10. Whether the offer to rescind a contract has been made within 
a reasonable time, is a mixed question of law and of fact, de

pending upon the peculiar facts and circumstances of each 

case. Meyer v. Fishburn.............................. 626 

11. Evidence examined, and held, under the facts and circum

stances and the relation of the parties, that the offer to re

scind was made within a reasonable time. Meyer v. Fish
burn ... ................. .......................... 626 

Conversion. See FACTORS.  

Conveyances. See DEEDS. FRAUDULENT CONVEYANCES. HOMESTEAD.  
TRuSTS.  

Corporations. See EXECUTION. STATUTE OF FRAUDS. TAXATION.  

Plea of ultra vires by stranger to contract. See PARTIES.  
Actions. Pleading.  

1. Answer held not to put in issue the corporate existence of 
plaintiff. State Ins. Co. v. Farmers' Mutual Ins. Co......... 34 

Call on Unpaid Subscriptions to Stock.  
2. If made in good faith for the purposes of the corporation, 

stockholders, when sued upon their subscription, can not 
question the necessity of or occasion for a call. The neces
sity or advisability of making it rests entirely with the di
rectors or officers of the corporation to whom the power has 
been entrusted. Estate of Fitzgerald v. Union Savings Bank, 97
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Corporations-concluded.  
Contract by Agent. Personal Liability.  

3. Where one acting as the agent of a corporation makes a con
tract on its behalf, which is binding upon it, his acts in that 
behalf create no individual or personal liability against him.  
Fremont Carriage Mfg. Co. v. Thomsen.................. 370 

Dealing in Their Own Stock.  
4. A contract with a corporation by which it sells certain of its 

shares of stock and agrees to repurchase the same upon the 
happening of a certain specified event, is not ultra vires; 
and for a breach thereof the purchaser may recover of the 
corporation the amount agreed upon as the price of such 
repurchase. Fremont Carriage Mfg. Co. v. Thomsen........ 370 

5. A corporation, when not prohibited by its articles or by 
statute, may buy and sell its own stock, and hold, reissue 
or retire the same, provided such act is done in entire good 
faith and in no manner injures the rights of its creditors 
or its stockholders. Fremont Carriage Mfg. Co. v. Thomsen, 370 

Draft Drawn by Agent.  
6. A draft, drawn by an authorized agent of a corporation, on 

such corporation or the treasurer thereof in favor of a third 
party, for a debt due such third party from the corporation, 
is, in effect, the promissory note of the corporation. Na
tional Fire Ins. Co. v. Eastern Building & Loan Ass'n...... 483 

Ratification of Contract.  
7. Where a contract to sell certain of its shares of sfock and 

to repurchase upon a contingency has been made by the cor
poration, by and through its president and general manager, 
it will not be permitted to receive and retain the benefits 
of a portion thereof and repudiate and, reject the remainder.  
Fremont Carriage Mfg. Co. v. Thomsen.................. 370 

Correction.  
Of errors in assessment of taxes. See TAXATIox, 25-27.  

Costs.  
Statutory provision allowing costs, as taking property with

out due process of law. See CONSTITUTIONAL LAw, 3.  
Costs Taxable Against Defendant.  

1. Costs properly taxable to a defendant in a criminal case 
are not all the costs which.the person having charge of the 
prosecution may see fit to Anake, but only such as there was 
actual, apparent or probable necessity for incurring. Biester 
v. State ............ .............. ................... 276 

2. Costs made by the state in a futile effort to prove that an 
assault was felonious can not be taxed against the defendant, 
although convicted of an assault and battery. Biester v.  
State ............ ................................... 276
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Costs-concluded.  
3. The costs of prosecution which may be taxed against the 

defendant in a criminal case are the costs incurred in estab
lishing guilt, and not those made in connection with an ac
cusation shown to be groundless. Biester v. State......... 276 

4. In determining 'what costs were actually, apparently or prob
ably necessary, the district court is vested with a large dis
cretion, which will not be interfered with if fairly exercised.  
Biester v. State ....................................... 276 

Counties and County Officers. See PAUPERS.  
Correction of errors in assessment of taxes. See TAXATION, 26, 

27.  
Remedy against sureties on treasurer's bond. See PRINcIPAL 

AND SURETY, 13.  
Bond of Treasurer.  

1. In regard to a county treasurer's bond, there is a statutory 
warrant for demanding and taking additional securities, at 
any time. State v. Paxton.........................110, 122 

See, also, STATE AND STATE OFFICERS, 8.  

Contracts of Indebtedness.  
2. Under the provisions of section 34, article 1, chapter 18, Com- 

piled Statutes, 1899, it is not unlawful for a county board, 
after estimate made and prior to its meeting as a board of 
equalization, to anticipate the levy for the current year, and 
contract an indebtedness upon a particular fund within the 
estimate, although there is at the time no money in the 
treasury to the credit of such fund for the payment of the 
indebtedness, if in contracting such indebtedness the board 
remain within the limits prescribed by the constitution and 
the statutes. Austin Mfg. Co. v. Brown County .......... 60 

3. In an action against a county to recover the purchase price 
of certain road machines which have been received and re
tained by the county, an answer which alleges that at the 
time the contract of purchase was made there was no money 
in the treasury to the credit of the proper fund for the pay
ment of the same, fails to state a defense. Austin Mfg.  
Co. v. Brown County................................... 60 

4. Answer in action to recover purchase price for goods sold, 
examined and held not to state a defense. Austin Mfg. Co.  
v. Brown County....................................... 60 

Proceeding Before County Board. Bill of Exceptions.  
5. A bill of exceptions of the evidence offered in a proceeding 

before the board of county commissioners, must be signed, 
settled and allowed by the chairman of such board. Union 
Stock Yards Nat. Bank v. Thurston County............... 408 

County Judge.  
Compensation. See JUDGES.  
Duty as to transmission of record on appeal. See APPEAL AND 

ERaon, 19, 20.
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Courts.  
The county courts of this state are courts of general jurisdic

tion as to all matters of probate, settlement of estates and 
guardianship. Bennett v. Bennett...................... 432 

Creditors' Bill.  
Plaintiff recovered a decree, in an action in the nature of a cred

itors' bill, setting aside an alleged fraudulent conveyance of 
real estate made by the judgment debtor, and directing a 
sale of the property to satisfy the judgment. Pending an 
appeal in the equity action the judgment which formed the 
basis of the suit was on error proceedings reversed by this 
court. Held, That the decree rendered in the action in the 
nature of a creditors' bill is without support for want of a 
valid judgment as its foundation, and that such decree 
should be reversed and the action dismissed. Kudrna v.  
Ainsworth ........................................... 711 

Criminal Law and Procedure. See CosTs. INDICTMENT AND IN
FORMATION.  

Compounding crimes. See BILLS AND NOTES, 3, 4. MORTGAGES, 19.  
Malfeasance in office. See OFFICE AND OFFICERS, 5.  
Reasonable doubt. See INSTRUCTIONS, 18, 19.  

Continuance.  
1. Every person accused of crime should be afforded reasonable 

opportunity to marshal his witnesses and prepare for trial, 
but mere procrastination-delay for delay's sake-should not 
be tolerated. Hubbard v. State.... ..................... 805 

2. An accused person fleeing from justice after arraignment 
and before trial, is not employing the kind of diligence con
templated by the law governing continuances. Hubbard 
v. State .... ........................................ 805 

3. The refusal of the district court to suspend for an indefinite 
time the trial of a criminal case to enable the defendant to 
procure the attendance of a witness, is not, in the absence of 
a showing of diligence, an abuse of judicial discretion. Hub
bard v. State ............................. ............ 805 

4. The denial of a motion for a continuance in order to secure 
evidence, is not reversible error, where it appears that the 
testimony of the absent witness would be either false or im
material. Hubbard v. State............................ 805 

Criminal Responsibility.  
5. The generally accepted test of responsibility for crime, is 

the capacity to understand the nature of the act alleged to be 
criminal, and the ability to distinguish between right and 
wrong with respect to such act. Schwartz v. State........ 196 

6. Moral insanity as a criminal defense, is not recognized in 
this state. One who knows abstractly what is right and what



Criminal Law and Procedure-continued.  
is wrong, must at his peril, choose the right and shun the 
wrong. He can not yield to a vicious impulse, and allege 
mere weakness of will as an excuse. Schwartz v. State.... 196 

Evidence.  
7. The general character of the defendant in a criminal case is 

not necessarily involved in the issue; the presumption is 
that his character is good; but he is not obliged to rely on 
this presumption; he may buttress it with evidence, and such 
evidence may be met by the state with opposing proof.  
Biester v. State .......................................... 276 

8. An attempt to suppress evidence, to stifle the prosecution, 
and to prevent a trial by flight beyond the jurisdiction, are 
circumstances from which unfavorable inferences may be 
drawn against the defendant in a criminal case. Hubbard 
v. State ............................................. 805 

Preliminary Examination. Former Jeopardy.  
9. The preliminary hearing of a person accused of a felony, 

provided for by the Criminal Code, is in no sense a trial in 
which the rights of the accused in respect of his guilt or 
innocence are adjudicated and determined. Van Buren v.  
State ...................... .......................... 223 

10. The preliminary examination provided for is to ascertain 
whether the crime charged has been committed and, if so, 
whether there is probable cause to believe the accused com
mitted it, and if such is found to be the case, to enforce his 
presence in the district court to answer the charge by either 
requiring the accused to enter into a recognizance for his 
appearance in the district court to answer the charge, or in 
default thereof, committing him to imprisonment to await 
trial in the district court. Van Buren v. State............ 223 

11. A district judge, within his district, is authorized to exer
cise the powers of examining magistrates generally, with 
respect to preliminary hearings of persons accused of the 
commission of a felony. Van Buren v. State................ 223 

12. Where a person who is charged with a felony is brought 
before an examining magistrate for the purpose of a pre
liminary hearing, the complainant at such hearing may dis
miss or abandon such proceedings, and file a complaint for 
the same offense before another magistrate having authority 
to inquire into the charge; and upon such inquiry, the ac

cused may be recognized to appear at the district court to 
answer such charge, and in default of such recognizance be 
committed to prison to await trial. Van Buren v. State... 223 

13. A second preliminary hearing may be had where the first 
has resulted in a discharge of the accused. Van Buren v.  
8tate ...................... .......................... 223
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Criminal Law and Procedure-concluded.  
Witnesses. Limiting Number.  

14. It Is permissible for trial courts, in the exercise of a sound 
discretion, to limit the number of witnesses that may be 
called to prove facts collateral to the main issue. Biester 
v. State ............ ............ ....................... 276 

15. Litigants should, ordinarily, anticipate the exercise of such 
discretionary power. Biester v. State................... 276 

Cruelty. See DIVORCE AND ALIMONY, 2.  
Damages. See DEATH. JURY, 3. SALES, 2.  

Injury to married woman. See HUSBAND AND WIFE, 1.  
1. In an action, by an infant in the care and custody of its 

father, for personal injuries it is error to instruct the jury 
that his lessened earning capacity is an element of damages, 
unless it be limited to the period from which he would be 
entitled to his earnings. Chicago, B. & Q. R. Co. v. Krayen
buhl ........................ ........................ 889 

2. Damages in the nature of anticipated profits on conjectured, 
expected or hoped-for sales, can not be recovered. Such 
damages are too speculative, remote and consequential; they 
lack the element of certainty necessary to authorize a recov
ery therefor. Silurian Mineral Springs Co. v. Kuhn ...... 646 

3. A verdict for $500 damages in an action by a colored man 
against a hotel-keeper for excluding plaintiff from elevator, 
held excessive. Hoover v. Haynes....................... 557 

4. In an action for damages, in which injury to the feelings is 
alleged as an element of damages, direct proof of damage is 
not indispensable. The existence and amount of such dam
age is to be determined from the circumstances of the case 
disclosed by the evidence. Hoover v. Haynes............. 564 

5. In such a case the jury can not act capriciously, and allow 
damages for imaginary injuries, not warranted by the evi
dence. An instruction which fails to properly warn the jury 
in that regard, and will admit of the construction that the 
jury is not to be governed by the evidence in estimating such 
damages, is erroneous. Hoover v. Haynes............. 564 

Death.  
1. In an action by an administrator to recover damages result

ing to a wife, on account of the death of her husband, alleged 
to have been caused by the negligence of the defendant, the 
fact that such wife has subsequently remarried is imma
terial, and should not be submitted to the jury, nor consid
ered by them, in fixing the amount of the recovery. Chicago, 
St. P., M. & 0. R. Co. v. Lagerlcrans.................... 566 

2. The election of the widow of a member of the Voluntary 
Relief Department of the Chicago, Burlington & Quincy Rail-
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road Company to accept the provisions of a relief certificate 
in which she is the beneficiary does not bar an action by the 
personal representative of the deceased against the railroad 
company, under the provisions of section 2, chapter 21, Com
piled Statutes of Nebraska, for the benefit of the minor 
children of the deceased. Oyster t?. Chicago, B. d Q. R. Co.. 789 

3. A judgment recovered by an administrator under the provis
Ions of section 2, chapter 21, Compiled Statutes of Nebraska, 
is for the exclusive benefit of the widow and the next of kin 
of such deceased person, and the fact that the administrator, 
In his petition for damages, fails to name all the legal bene
ficiaries provided for in this act, will not bar any legal dis
tributee not named in his petition from receiving his dis
tributive share of the judgment recovered. Oyster v. Chi
cago, B. & Q. R. Co................................ 789 

Debt.  
Contracting indebtedness on county fund in anticipation of 

levy. See COUNTIES AND COUNTY OFFIcERs, 2.  

Deeds. See PLEADING, 1. REFORMATION OF INSTRUMENTs. VENDOR 

AND VENDEE.  

Absolute deed as mortgage. See MORTGAGES, 1.  
Parol evidence. See EVIDENCE, 8.  
1. In a suit to cancel a conveyance by an old man alleged to 

have been of weak mind, allegations that the defendant rep
resented that the grantor's son and son-in-law were conspir
ing to defraud him of his land; that they were intending to 
bring an action against him and would be able to procure a 
judgment by false evidence, and cause the land to be sold to 
satisfy it unless conveyed to the defendant; that the defend
ant promised to hold the land in trust and reconvey it; that 
such representations were false; that the conveyance was 
without consideration; and that it was procured by said 
false representations in consequence of the extreme old age, 
mental weakness and childishness of the grantor,-state a 
cause of action. Bennett v. Bennett...............432, 441 

2. Although mental weakness may fall short of entire incom
petency to transact business, if it is taken advantage of to 
procure a conveyance by inequitable means, the conveyance 
may be set aside. Bennett v. Bennett.............432, 441 

3. A court of equity will scrutinize jealously a transaction as 
to which there is ground for holding that influence has been 
acquired over a person of weak mind, and has been abused.  
Bennett v. Bennett................ ............ 432, 441 

4. The circumstances under which a conveyance was made, the 
condition of the grantor at the time, and the injustice to
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him and his heirs if it is upheld, may be such as to cast 
upon the grantee the burden of showing that it is un
tainted with undue influence, imposition or fraud, but is the 
intelligent and deliberate act of the grantor. Bennett v.  
Bennett .................... .............. .......... 432, 441 

De-Facto Officers. See OFFICE AND OFFICERS, 3, 4.  

Delivery.  
Obtaining possession of benefit certificate by replevin action 

on refusal of delivery. See INSURANCE, 16.  

Depositions.  
An answer of a witness in a deposition is not to be stricken 

out because in a-swer to a proper question he gives the ef
fect of a conversation, instead of the very terms thereof. If 
the other party desires to know what transpired in more 
detail he should cross-examine. Bowman v. Wright........ 661 

Diligence.  
In securing, testimony as ground for continuance. See CRIm

INAL LAW AND PROCEDURE, 1, 2.  

Directing Verdict. See TRIAL, 1, 2.  

Discretion. See MUNICIPAL CORPORATIONS, 13.  

As to issuance of liquor license. See INTOXICATING LIquoRs.  

Discretion of Court. See CosTs, 4. SPECIFIC PERFORMANCE, 1-3.  
Amendment of pleading. See PLEADING, 2.  
Amendment or withdrawal of stipulation. See STIPULATIONS, 1.  
Continuance. See CONTINUANCE, 2. CRIMINAL LAW AND PRO

CEDURE, 3.  
Reception of evidence. See TRIAL, 4.  
Submission of special findings. See TRIAL, 8.  

Dissolution. See INJUNCTION, 2.  

Distribution.  
Of damages recovered for wrongful death. See DEATH, 3.  

Divorce and Alimony.  
1. The determination of property rights not growing out of the 

marriage relation should not be joined with an action for 
divorce, but when such rights are asserted in the petition for 
divorce and no objection is made to the misjoinder, the court 
should hear and determine the controversy. Reed v. Reed. . 849 

2. Any unjustifiable conduct on the part of either the husband 
or wife, which so grievously wounds the mental feelings of 
the other, or so utterly destroys the peace of mind of the 
other, as to seriously impair the bodily health and endanger 
the life of the other, or such as utterly destroys the legiti
mate ends and objects of matrimony, constitutes "extreme
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cruelty" as defined in section 7, chapter 25, Compiled Stat
utes, although no physical or personal violence may be in
flicted, or even threatened. Ellison v. Ellison.............. 412 

Dormant Judgment. See JUDGMENT, 3.  

Due Process of Law. See CONSTITUTIONAL LAW, 3.  

Duress. See COMPROMISE AND SETTLEMENT, 4. PAYMENT.  

Instruction copied in the opinion as to what constitutes duress 
examined, and held the giving thereof not erroneous. First 
Nat. Bank of David City v. Sargeant.................... 594 

Earnings.  
Element in railroad assessment. See TAXATION, 11.  
Of child. See DAMAGES, 1.  

Election.  
Of railroad company to erect and maintain structure or make 

payment in lieu thereof. See RAILROADS, 5.  

Equity. See ACTION. APPEAL AND ERROR, 10. TRIAL, 3.  
Estates. See MORTGAGES, 15-17.  

Where the owner of real estate, in whom apparently has merged 
the lesser into the greater estate, treats the two estates as 
having coalesced, and assumes to convey the full estate to 
another, this would be conclusive as to him on the question 
of merger, which would be held irrevocably to have taken 
place. Ames v. Miller ................................. 204 

Estoppel.  
By acceptance of benefits. See CHATTEL MORTGAGES.  

1. Whether the doctrine of equitable estoppel may be applied to 
a-municipal corporation acting in its governmental capacity, 
quore. Philadelphia Mortgage & Trust Co. v. City of Omaha, 93 

2. Evidence held not sufficient to create an estoppel on the part 
of the association to defend against an action on the certifi
cate. National Aid Ass'n v. Bratcher.................... 378 

Evidence. See BURDEN OF PROOF. CRIMINAL LAW AND PROCEDURE, 7, 
8. DAMAGES, 4, 5. FORGERY, 1. INSTRUCTIONS. MALICIOUS 

PROSECUTION. NEGLIGENCE, 2-4.  
Circumstantial evidence. See INSURANCE, 4, 5.  
Conflicting evidence. See. APPEAL AND ERROR, 16.  
Foreclosure of mortgage. See MORTGAGES, 10-13.  
Inference from conviction, 6r the decision of an examining 

magistrate. See MALICIOUS PROSECUTION, 9-11.  
Insufficiency of evidence. See APPEAL AND ERROR, 18.  
Ordinances. See MUNICIPAL CORPORATIONS, 6.  
Reception of evidence at trial. See TRIAL, 4.  
Sufficiency of evidence. See APPEAL AND ERROR, 17.  

Admissions.  
1,. On action brought to compel specific performance of a con-
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tract to maintain a structure of a certain description under 
the circumstances, the defendant, on the trial, tendered to 
the plaintiff payment of the money, which the defendant 
might, in the first instance, have paid in lieu of the work 
to be done. Held, That this was an admission that the con
tract had been made as claimed by the plaintiff, and defend
ant could not thereafter complain that the plaintiff's petition 
was defective or his evidence insufficient to establish the 
contract. Gloe v. Chicago, R. I. & P. R. Co................ 680 

2. A pleading drawn and filed by the attorney general on behalf 
of the state having been introduced in evidence as an admjs
sion, it is competent for him to testify to the theory of law 
upon which he drew and filed the same, for the purpose of 
explaining it and depriving it of its apparent force. State 
v. Paxton ........................................... 110 

Documentary Evidence.  
3. Books and records kept by a state treasurer and statements 

made by him and filed in the office of the auditor are prima
facie evidence against the sureties upon his official bond.  
They are not conclusive, however, nor are the sureties con
fined to impeachment of such books, records and statements; 
but they may show the facts as to when the defalcation oc
curred, and the amount thereof, in any way and by any testi
mony by which any other fact would be established. State 
v. Paxton ........................................... 110 

4. Under the proper precautions and with necessary explana
tions, what are known as "X-ray pictures" are admissible in 
evidence for the purpose of showing the condition of the in
ternal tissues of the body. City of Geneva v. Burnett...... 464 

Judicial Notice.  
5. While the revenue act provides for the assessment for tax 

purposes of all property at its fair cash value, the court will 
take judicial notice of the fact that for general revenue pur
poses the standard of valuation generally prevailing is far 
below the actual cash value of the property assessed. State 
v. Savage ....................................... 714 

Opinions.  
6. A witness accustomed to observing the running of trains, 

and who observed one at the time of an accident, and noticed 
its speed, may give his opinion, together with all the facts 
on which it is based, as to the rate of speed at which the 
train was running. Union P. R. Co. v. Ruziclae............ 621 

Parol Evidence.  
7. A bill of sale of a reversionary interest in funds belonging 

to an estate, which recites a consideration of one dollar, does 
not prevent evidence by parol that the real consideration
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was that the assignee should hold the funds on the same 
terms, and for the same purposes as an executor had previ
ously done. Wolfe v. Haslach.......................... 303 

8. Where a deed by way of mortgage recites that the grantee is 
trustee for sureties upon a bond of the grantor, parol evi
dence is admissible to identify the bond and the sureties re
ferred to. County of Harlan v. Whitney................. 105 

Presumptions.  
See TAxATrON, 24.  
9. It will not be presumed in any case that the law has been 

violated; every alleged violation must be established by com
petent proof. State v. Scheve.......................... 876 

Exceptions, Bill of. See BIL OF EXCEPTIONS.  

Execution.  
Execution on foreign judgment against husband as basis for 

suit against wife for family necessaries. See HUSBAND AND 
WIFE, 4, 5.  

1. In the absence of statutory enactment, the property of a 
quasi-public or public service corporation, necessary for car
rying out the objects of its creation, like the rights of way 
of railroad, turnpike and canal companies, and fixtures 
thereto, can not be seized and sold upon legal process in 
ordinary actions, although the company is insolvent, and 
has been guilty of non-user and abandonment. Sherman 
County Irrigation Co. v. Drake...................... . 699 

2. Held proper for the clerk to issue a formal order of sale on 
a decree of foreclosure. Cuyler v. Lilly............507, 508 

3. Return by sheriff to order of sale on decree of foreclosure 
held sufficient. Cuyler v. Lilly.....................507, 509 

Executors and Administrators.  
Supersedeas bond of. See APPEAL AND ERnon, 9, 30.  

Allowance of Claims.  
1. A claim upon a stock subscription payable on call of the di

rectors does not accrue within the meaning of section 262, 
chapter 23, Compiled Statutes, until a call is made, and 
then only for the amount of the call. Estate of Fitzgerald 
v. Union Savings Bank................................. 97 

2. Creditors of an estate are not required to present their 
claims to the county court or to the commissioners appointed 
to examine claims by formal pleadings; a statement of the 
nature and amount of the claim in the ordinary form of an 
account or claim bill is sufficient. Estate of Fitzgerald v.  
Union Savings Bank.................. ................. 97 

3. On appeal to the district court from an order of the county 
court allowing or rejecting a claim against an estate, plead-
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ings need not be filed unless directed by the court. Estate 
of Fitzgerald v. Union Savings Bank.................... 97 

4. An appeal to the district court from an order of the county 
court allowing or rejecting a claim, as in all other cases, 
should be tried upon the same issues as those presented be
low. Estate of Fitzgerald v. Union Savings Bank.......... 97 

5. Where there are no pleadings in the district court, so that 
it can not be known in advance of trial that either party 
expects to raise issues not presented below, it is proper to 
object to evidence offered in support of such new issues at 
the trial; and the evidence is properly excluded in case it 
clearly appears from the transcript that such issues are 
raised on appeal for the first time. Estate of Fitzgerald v.  
Union Savings Bank................ ................... 97 

6. Where a claim against an estate has been assigned after 
filing, it may be prosecuted in the name of the person by 
whom it was filed. Estate of Fitzgerald v. Union Savings 
Bank .............. .................................. 97 

Order Approving Accounts.  
7. Where the administrator of the estate of an intestate who 

is also executor and trustee under the will of the sole heirs 
to the personal estate of such intestate, becomes a purchaser 
of a part of the personal estate, and, as such administrator, 
accounts for the proceeds of such sale, and the record of the 
court from which he received his appointment, on the final 
hearing of his accounts, discloses that he was such pur
chaser, a final order of such court, approving such accounts 
and discharging said administrator, is conclusive on the 
cestui que trust, having notice of such proceeding, on the 
question of the validity of such sale, until reversed or set 
aside in a direct proceeding. Shelby v. Creighton........ 485 

8. After an order approving the accounts of an administrator, 
showing a purchase of a part of the personal estate, has 
stood for fifteen years, an action in equity to set it aside on 
the ground of fraud or imposition, can not be maintained, 
unless it appear that the facts constituting such fraud, were 
unknown to the plaintiff at the time the order complained 
of was made. Shelby v. Creighton...................... 485 

Setting Aside Sale.  
9. Suit to set aside purchase by administrator of part of per

sonal estate held barred by laches. Shelby v. Creighton... 485 

Factors.  
1. Where the owner of personal property delivers it to another 

for sale on commission, and no time is fixed within which 
such sale is to be made, the law will imply a reasonable 
time. Prokop v. Gourlay.............................. 504 

67
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2. In a case where the owner of personal property delivers it 

to another for sale on commission, and, thereafter, seeks 
to recover possession of such property from his bailee, a 

petition which does not allege that a reasonable time has 
expired for making such sale is fatally defective. Prokop 
v. Gourlay ........................................... 504 

3. Where the owner of personal property has delivered the 
same to a factor for sale on commission, and, afterwards, 
seeks to recover possession in an action at law, but in his 
petition fails to state that any time was fixed within which 

a sale was to take place, or that a reasonable time has ex

pired, in such case it is error to submit the question of con
version to a jury. Prokop v. Gourlay................... 504 

Fees. See COMPENSATION. JUSTICES OF THE PEACE, 2-5. OFFICE AND 

OFFICERS, 2. SHERIFFS, CONSTABLES AND CORONERS.  

Prepayment on appeal. See APPEAL AND ERROR, 20.  

Filing.  
Record on appeal. See APPEAL AND ERROR, 21.  

Final Orders. See APPEAL AND ERROR, 5.  

Findings.  
Special findings. See TRIAL, 8.  

Food.  
Validity of act creating food commission. See STATE AND 

STATE OFFICERS, 1. STATUTES, 6, 16.  

Foreclosr' . See MORTGAGES, 10-13. VENDOR AND VENDEE, 4.  

Forgery.  
1. Alleged error in the admission of certain evidence examined 

and found not well taken. Randolph v. State.............. 520 

2. The signing of a fictitious name of a person to an instrument 
which is the subject of a forgery, with an intention to de2 

fraud, is a false and fraudulent making of such instrument, 
and constitutes the offense of forgery. Randolph v. State.. 520 

Former Jeopardy.  
Second preliminary hearing. See CRIMINAL LAW AND PROCED

URE, 12, 13.  

Franchises.  
Taxation of railroad franchises. See TAXATION.  

Fraud. See DEEDS.  
Valuation of property for assessment. See TAXATION, 16, 17, 33.  
A party in pari delicto can not make his illegal act a basis of 

recovery; but where the stronger mind takes possession of 
the weaker, or where through ignorance and without any 
intent to violate the law, one is led by fraud and misrepre-
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sentation to the performance of an act against public policy, 
the courts will not deny him relief against those whose 
fraud persuaded him to the act, and who seek to profit there
from. Klein v. Pederson.............................. 452 

Frauds, Statute of. See STATUTE OF FRAUDS.  

Fraudulent Conveyances.  
Judgment the basis of a creditors' suit; effect of reversal. See 

CREDITORS' BILL.  
1. A conveyance without fraudulent intent, by a solvent man, 

of lands to his wife or child, is presumed to have been made 
In consideration of his moral obligation for the support and 
maintenance of the grantee, and in the absence of evidence 
of a contrary intent, will be held to have transferred the en
tire title, both legal and equitable; so that the transaction 
can not be successfully assailed by subsequent creditors of 
the grantor. Hill v. Schmuck.......................... 173 

2. When a debtor in failing circumstances makes transfers of 
his property to near relatives the burden of proving a suffi
cient consideration and good faith in the transfer is upon 
the defendants. Lusk v. Riggs......................... 258 

3. The same rule applies, where the debtor, when In failing cir
cumstances, organizes a corporation composed of himself 
and near relatives, and conveys all of the assets of his in
solvent estate to such corporation, and then, as the a'lleged 
managing officer of such corporation, reconveys the same 
property to another near relative in the name of the cor
poration. Lusk v. Riggs............................... 258 

Grants.  
Of public lands. See BOUNDARIES.  

Guardian and Ward.  
1. Leave of the court which appointed the guardian, is not 

necessary to enable him to bring suit in behalf of his ward.  
Bennett v. Bennett ................................ 432, 441 

2. A plaintiff who describes himself as guardian of another, 
will be taken to sue in his representative and not in his 
personal capacity, where the allegations of the petition and 
the nature of the action show clearly that such was his in
tent, notwithstanding the petition nowhere says expressly 
that he sues "as guardian." Bennett v. Bennett........ 432, 441 

3. A guardian appointed under section 14, chapter 34, Com
piled Statutes, who sues to cancel a prior conveyance by the 
ward, need not join the ward as a party plaintiff. Ben
nett v. Bennett ................................... 432, 441 

Harmless Error. See APPEAL AND ERROR, 6-8. INSTRUcTIONS, 10-12.
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Homestead.  
Transfer.  

1. An oral agreement between a son and his parents that, upon 
the death of both the latter, he shall become vested with the 
title of the family homestead in consideration of his carry
ing on the business of the parents, and providing them dur
ing their lifetime with a home and maintenance, is testa
mentary in character, and not in violation of our statute 
upon the subject of homesteads. Teske v. Dittberner ...... 167 

2. An agreement like the foregoing is in contravention of the 
letter both of the statute of frauds and of the statute of 
wills, and should be closely scrutinized, so that the trans
action may not be made the means of the exercise of undue 
influence or the practice of fraud or other abuses, but, when 
it is fairly and honestly made and substantially performed 
on the part of the son, equity may, under proper circum
stances, be successfully resorted to for its enforcement.  
Teske v. Dittberner................ ...................... 167 

3. Although specific performance, strictly so called, of such an 
agreement, can not be decreed during the lifetime of 'the 
parents, yet if the latter have conveyed away the premises in 
violation of the agreement, and the son is without fault, he 
is not, if the grantee have notice of his rights, destitute of 
a present remedy. He may apply to the court for and obtain 
a decree that such grantee hold the legal title subserviently 
to the uses and purposes of the testamentary agreement, and 
that upon the death of the parents and full compliance with 
and performance of the agreement by the complainant, the 
title shall be conveyed to him. Teske v. Dittberner ........ 167 

4. TUnder section 4, chapter 36, Compiled Statutes of Nebraska, 
an executory contract for the sale of the family homestead 
to which the wife is not a party, is invalid, and its non-per
formance does not furnish a basis for a recovery of dam
ages for the loss of the bargain. Meek v. Lange.......... 783 

5. Homesteads of married persons can not be conveyed or in
cumbered, unless by an instrument executed and acknowl
edged by both husband and wife. Rawles v. Reichenbach.. 29 

6. Where a husband and wife are occupying premises as a 
homestead under a contract of purchase, the contract can 
not be assigned, except by an instrument executed and ac
knowledged by both. Rawles v. Reichenback.............. 29 

7. Evidence held sufficient to show the homestead character of 
the premises at the time of the assignment 'of the contract.  
Rawles v. Reichenbach................................. 29 

Eusband and Wife. See FRAUDULENT CONVEYANCES, 1. HOME 
STEAD.  

Action for wrongful death of husband. See DEATH.
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Husband and Wife-concdcd.  
Action by lWifc for Personal Injuries.  

1. A petition by a married woman in an action for damages for 
a personal injury, which does not allege that she is or has 
been or anticipated being the owner of any separate estate 
or property, or engaged in any trade, business or service, or 
the performance of any duties except those pertaining to her 
husband's household, does not entitle her to recover dam
ages on account either of loss of earnings already incurred, 
or of her diminished capacity to earn money as the result of 
the injury. Central City v. Engle....................... 885 

Necessaries Furnished Family. Wife's Liability.  
2. When a husband is actually a part of the family, living 

with It as such, and is temporarily helpless and incapaci
tated by illness, his maintenance and support, including 
necessary medical attendance, comes fairly within the rule 
of the statutewhich makes the wife liable as surety for 
necessaries furnished the family. Leake v. Lucas......... 359 

3. The husband, while living with his wife, is part of the 
family, and medical attendance of which he stands in need 
is a family necessity, within the meaning of section 1, chap
ter 53, of our Compiled Statutes. Leake v. Lucas (on re
hearing) ............................................ 365 

4. In case where the husband and family, including the wife, 
remove to a sister state, and no judgment can be obtained 
against him in this state, the obtaining of a judgment 
against him in the courts where he resides, causing an exe
cution to issue thereon, and having it returned unsatisfied, 
is a sufficient compliance with the provisions of section 
1, chapter 53, of the Compiled Statutes, to sustain an action 
against the wife to recover for such medical attendance.  
Leake v. Lucas................ ...................... 359 

5. Where medical attendance is furnished the husband under 
the circumstances, and while the family are residing in this 
state, and the family afterward removed to a sister state, a 
judgment against the husband in the state to which he has 

removed, and the return of an execution unsatisfied, is a 

sufficient compliance with our statute to entitle the creditor 

to proceed against the wife for the collection of his demand.  
Leake v. Lucas (on rehearing) .......................... 365 

Illegitimate Children. See BASTARDY.  

Incest.  
1. An instruction informing the jury that the prosecutrix, who 

had, under physical and moral coercion, maintained incestu
ous relations with defendant, was not an accomplice, held 
to state a sound and relevant proposition. Schwartz v. State, 197
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2. Evidence held sufficient to sustain verdict of conviction.  

Schwartz v. State............ ........................... 197 

Indemnity. See MORTGAGES, 7. PRINCIPAL AND SURETY, 10.  

Indictment and Information. See RECEIVING STOLEN GOODS.  
1. The word "feloniously" can serve no practical purpose in 

an information charging all the essential elements of a 
felony. Richards v. State............................. 808 

2. It was thought in ancient times to be a wholesome rule to 
require the pleader to show by the use of the word "feloni
ously," as an appellative term, the grade of the offense 
charged, but the reason for the rule and the rule itself have 
ceased to exist. Richards v. State...................... 808 

Information. See INDICTMENT AND INFORMATION.  

Injunction.  
To restrain abutting owners from appropriating land in 

streets. See MUNICIPAL CORPORATIONS, 14.  

Use of church property. See RELIGIOUS SocIETIEs, 2, 3.  

1. An independent action for an injunction in aid of a cause 
already pending, is not maintainable where adequate relief 
may be had by motion in the original cause. Carson v.  
Jansen ............ .............. .................... 423 

2. Where a motion to dissolve an injunction is based on affi
davits and copies of court records, the plaintiff is entitled 
to file counter-affidavits, and to a reasonable time to investi
gate the facts set out in the affidavits of his adversary, and 
to prepare and file such counter-affidavits. Armstrong v.  
Sweeney ............................................. 676 

3. In an action to restrain the sale of a negotiable promissory 
note, so as to cut off defenses thereto by way of counter
claim or recoupment, the amount of recoupment or counter
claim may, at the option of the plaintiff, be ascertained.  
Larabee v. Given..................................... 701 

In Pari Delicto. See FRAUD.  

Insanity.  
Mental weakness of grantor in deed. See DEEDS.  
Moral insanity as criminal defense. See CRIMINAL LAW AND 

PROCEDURE, 6.  

Insolvency. See BANKS AND BANKING.  

Instructions. See CONTRACTS, 2. INCEST. LARCENY. MALICIOUS 

PROSECUflON, 12, 13. MUNICIPAL CORPORATIONs, 5. NEGLI

GENCE, 5-8.  
Applicability to Pleadings and Evidence.  

Applicability to pleadings. See FACTORS, 3.  
1. Where plaintiff's evidence, if believed, warrants an instruc-
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Instructions-con t inued.  
tion as to the effect of "sudden and unexpected danger," It 

is not error to give such instruction in proper terms. Union 
P. R. Co. v. Ruzicka...................................... 621 

2. When it is shown that a person is affected by a serious con
stitutional disease or a tendency thereto, it is error to sub
mit to the jury the question of his expectancy of life, in 
the absence of any evidence bearing upon that question.  
City of Central City v. Engle.......................... 885 

3. An instruction which assumes to tell the jury under what 
circumstances two of the defendants will be bound by the 
terms of a lease is erroneous, if it ignores a material condi
tion which has been testified to by both defendants. Suther
land v. Holliday....................................... 9 

4. In a suit for damages the giving of an instruction which, in 
substance, informs the jury that if from the evidence they 
find for the plaintiff they will fix his damages at such sum, 
within the amount claimed, which is $2,500, as they think he 
has sustained by reason of the facts alleged in his petition, 
and which thus eliminates the consideration of the evidence 
In fixing the amount of recovery, is reversible error.  
Hoover v. Haynes........................................ 557 

5. Not error to refuse to charge that attempting voluntarily 
to cross in front of a train on the assumption that its speed 
was no greater than a city ordinance allowed, was negli
gence, where there was no evidence of plaintiff's acting on 
such assumption. Union P. R. Co. v. Ruzicka ............. 621 

Assumption of Facts.  

6. Where the pleadings raise an issue of fact, and under the 
evidence but one finding can be justified, it is not error for 

the trial court to assume the existence of the fact so estab
lished, and instruct the jury accordingly. First Nat. Bank 
of David City v. Bargeant............................. 594 

Common Knowledge of Jurors.  

7. An instruction authorizing the jury, in arriving at a ver
dict, to bring to bear their own knowledge, observation and 
experience in the business affairs of life, is erroneous, 
when not limited to such knowledge, observation and ex
perience as they share in common with men generally.  
Chicago, B. & Q. R. Co. v. Krayenbuhl.................. 889 

Construction.  
8. If the instructions, when considered together, fairly and 

clearly state the law of the case, they furnish no ground 
for reversing the judgment. Maynard v. Sigman .......... 590 

9. An instruction that a defendant who had admitted execution 
of the note sued on had the burden of proving "the ma-
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Instructions-continued.  
terial allegations" of the answer in which he set up an 
affirmative defense, without stating the issues raised upon 
such answer, held without prejudice where the allegations 
therein were few in number, plain, and simply expressed, 
and all material, and another instruction, stating the rules 
of law applicable to the defendant's case, set forth what he 
must establish substantially to the same effect as the facts 
pleaded. Murray v. Burd............................. 427 

Harmless and Prejudicial Error.  
See INsTRUCTIONs, 14, 21, 22.  

10. Where, from the nature of the verdict, it is apparent that 
the jury found there was no breach of contract, whatever 
error there may be in an instruction as to the measure of 
damages for a breach of such contract, is error without 
prejudice, as to the party claiming such damages. Lomax 
v. Holbine ........................................... 270 

11. Where the measure of damages is fixed, an incidental men
tion in the instructions of a penalty for failure to give 
signals, is not prejudical error. Union P. R. Co. v. Ruzicka, 621 

12. Where it appears from the nature of a verdict that the jury 
must have found in favor of one party on a certain point, 
ordinarily an erroneous instruction as to such point, is error 
without prejudice, as to such party; but where the case is 

submitted on an erroneous theory, and matters are sub
mitted to the jury which are exclusively for the court, 
and the verdict does not necessarily imply a finding on such 
point for such party, an erroneous instruction thereon will 
be held to be prejudicial error. Hinman v. F. C. Austin 
Mfg. Co............................... .............. 187 

Intimation as to Amount of Recovery.  
13. An instruction relative to the damages to be awarded the 

plaintiff, if any, closed with the statement that they should 
not exceed- a specific amount, naming the amount claimed 
in the petition. Held, That the practice of thus referring 
to the amount claimed, should be discountenanced. Chi
cago, B. & Q. R. Go. v. Krayenbuhl..................... 889 

Issues and Theories.  
14. It Is the duty of the trial court to state to the jury the issues 

which they are to find. Reference to the pleadings instead 
of statement of the Issues directly, is a reprehensible prac
tice and may be ground for reversal, unless, under the cir
cumstances, the error appears to have been without preju
dice. Murray v. Burd................................. 427 

15. Instructions of the court in stating the substance of the 
pleadings and the issues of fact to the jury examined, and 
found the issues were submitted fairly to both parties, and
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that no error was coinilitted by such instructions. First 
Nat. Hank of )avid City v. Rareat..................... 594 

16. A party to an action is entitled to have the jury instructed 
with reference to his theory of the case, when the pleadings 
prcsent the theory as an issue, and it is supported by com
petent evidence. Chicago, I. 1. d P. R. Co. v. Buckstaff.... 334 

Preponderance of Evidence.  
17. It is not error to instruct that the party having the burden 

of proof must establish his case by a "fair preponderance" 
of the evidence. Murray v. Burd....................... 427 

Reasonable Doubt.  
18. An instruction which in substance informs the jury that 

they can not convict unless all the material averments of 
the information are established by the evidence beyond a 
reasonable doubt, does not, by implication, authorize a con
viction without presumption or proof of defendant's sanity.  
Schwartz v. State.................................... 196 

19. The giving of an instruction defining a reasonable doubt, 
such instruction being identical in substance with those 
considered in Willis v. State, 43 Nebr., 102, and Nightingale 
v. State, 62 Nebr., 371, held not to be reversible error.  
Schwartz v. State........................................ 196 

Repetitions.  

20. It is not error to refuse cumulative instructions. Union 
P. R. Co. v. Ruzicka................................. 621 

Sufficiency. Material Allegations. Request.  

21. To instruct the jury that all material allegations of plain
tiff's petition must be established by a preponderance of the 
evidence, is erroneous where material allegations are ad
mitted, but prejudice will not be presumed where it is 
hardly possible the jury were misled. O'Donnell v. Chicago, 
R. I. & P. R. Co..................................... 612 

22. To instruct the jury that all material allegations must be 
proved, without indicating what they are, is error; but to 
be available to the losing party, a more specific instruction 
must have been requested, or there must have been in the 
case a distinct failure of justice. O'Donnell v. Chicago, R.  

I. & P. R .C o............................................. 612 

Sympathy.  

23. It is not a valid objection to an instruction that the mat
ters therein stated to the jury for their consideration may 
create sympathy for one of the parties to a suit, when such 

matters are proper for the jury to consider in arriving at a 
verdict. Lomax v. Holbine........................... 270



Insurance. See ESTOPPEL, 2.  
Bordereau as policy. See Index to Notes.  

Actions.  
1. Manual possession of the benefit certificate in case it is in 

force and is a binding contract, is not necessary in order to 
maintain an action upon it. National, Aid Ass'n v.  
Bratcher ......................................... 378, 391 

2. Evidence in an action on a benefit certificate held insuffi
cient to show waiver of time of payment. National Aid 
Ass'n v. Bratcher ................................. 378, 394 

3. Where the full penalty prescribed by statute has been re
covered from the Chicago, Burlington & Quincy Railroad 
Company for the unlawful killing of one of its employpes 
who is a member of the Voluntary Relief Department' of 
such company, the beneficiary named in the certificate of 
such employee can not maintain an action against the 
railroad company on such certificate. Oyster v. Chicago, 
B. & Q. R. Co....................................... 789 

4. When it has been sufficiently established by circumstantial 

evidence that a person has suffered injury by reason of fall
ing from a dangerous height, it will be presumed, in the ab
sence of evidence to the contrary, that the fall was acci
dental. Western Travelers' Accident Ass'n v. Holbrook ..... 469 

5. Plaintiff testified that he leaned against the balustrade sur
rounding the stairway on the fourth floor of a building, and 
that his next succeeding consciousness was a sense of in
tense pain, and a realization that a physician was applying 
stimulants to his nostrils at the landing beneath the balus
trade, where he was found with both legs fractured. He had 
no recollection of his flight through space. Evidence held 
sufficient to warrant the inference of an accidental fall 
from the balustrade. Held, further, that the inference of an 
accidental fall is one inference to be drawn from the facts 
proved, which must prevail in the absence of a showing that 
the fall was the result of design or insane impulse. West
ern Travelers' Accident Ass'n v. Holbrook (on rehearing).. 475 

Cancelation of Policy. Recovery of Unearned Premium.  
6. Under the provisions of section 46, article 2, chapter 43, 

Compiled Statutes, 1899, an insurance company transacting 
business in this state must cancel a policy of insurance 
upon request of the insured, or his legal representative, and 
return to such party or his representatives the net amount 
of premium, after deducting agent's compensation and the 
customary short-rate premium for the expired term. State 
Ins. Go. v. Farmers' Mutual Ins. Co...................... 34 

7. After request for cancelation and repayment of unearned 
premium by the party insured, the right of such party to 
the unearned premium becomes absolute, and is subject to

954 INDEX.
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assignment and recovery thereon by the assignee. State 
Ins. Co. v. Farmers' Mutual Ins. Co...................... 34 

8. Under the provisions of section 46, article 2, chapter 43, 
Compiled Statutes, 1899, providing for repayment of un
earned premium upon cancelation of an insurance policy 
by request of the party insured, the commission actually 
paid to the agent or solicitor should first be deducted, and 
the per cent. of the unearned premium should then be com
puted on the remainder. State Ins. Co. v. Farmers' Mutual 
Ins. Co................................. ............. 34 

9. Petition held sufficient as against demurrer ore tenus to 
sustain judgment for unearned premiums. State Ins. Go. v.  
Farmers' Mutual Ins. Go......................... ...... 34 

10. Evidence held sufficient to sustain judgment for unearned 
premiums. State Ins. Co. v. Farmers' Mutual Ins. Co..... .. 34 

11. A request for cancelation of an insurance policy, and claim 
of unearned premium, takes effect from the time of its re- I 

ceipt by the insurer and tender of policy. Farmers' Mutual 
Ins. Co. v. Phoenix Ins. Co............................. 14 

12. Where new insurance was taken out before presentation of 
first insurance policy for cancelation, and the first policy 
contained a clause avoiding it in case of additional insur

ance, no recovery can be had of unearned premiums.  
Farmers' Mutual Ins. Co. v. Phwnix Ins. Co................ 14 

13. Action to recover unearned premiums under section 42, 
chapter 43, Compiled Statutes; request for cancelation and 
repayment of unearned premium, as to certain policies, re
ceived before new insurance was taken; judgment against 
recovery not sustained by evidence. Farmers' Mutual Ins.  
Co. v. Phcenix Ins. Go. (on rehearing) ................... 17 

Construction, 
14. Where an application for a benefit certificate of member

ship in a mutual benefit association declares on its face 

that payment of a first assessment and registry fee is, a con
dition precedent to membership and to the issuing of the 

certificate, and the by-laws contain the same provision, the 
applicant does not become a member and the certificate is 
not in force until such payments are actually made. Na
tional Aid Ass'n v. Bratcher.......................378, 394 

15. Terms in a benefit certificate of the Burlington Voluntary 
Relief Department of the Chicago, Burlington & Quincy 

Railroad Company, providing that where members of that 

department shall elect to accept the benefits provided by the 

certificate, they must waive all right of action against the 

railroad company for the injury received,-examined, and 

held valid. Oyster v. Chicago, B. & Q. R. Co............. 789
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Insurance-conclude.d.  
Delivery of Certificate.  

16. Where the certificate is not in force and its issuance and 
delivery is refused, possession of it obtained in an action 
of replevin before a justice of the peace, does not satisfy 
the requirements of issuance and delivery, and the rights of 
the holder remain the same as they were before he obtained 
possession of it in that manner. National Aid Ass'n v.  
Bratcher ......................................... 378, 394 

Proofs of Loss.  
17. The beneficiary will not be held to a strict and literal com

pliance with the provisions. of an accident insurance policy 
with reference to final proofs of the extent and duration of 
the injury, where a short delay in supplying such proofs has 
been occasioned by circumstances not attributable to his, 
own laches or bad faith, and particularly where the insurer 
could easily have enabled the claimant to obviate its objec
tions to the sufficiency of the proof. Western Travelers' 
Accident Ass'n v. Holbrook............................ 475 

Intoxicating Liquors.  

When title of liquors shipped passes to purchaser. See SALES, 1.  

Licenses.  
1. Whether a city council which has by order granted a license 

to an applicant to sell intoxicating liquors, no formal license 

having been issued, can at an adjourned meeting some two 

weeks later reconsider their action granting such license 
and reject the application, without notice to the applicant, 
quere. State v. City of Alliance....................... 524 

2. It is within the absolute discretion of the licensing authori
ties to refuse a license to sell liquors to all applicants there
for in any county or municipality of the state. State v.  
City of Alliance...................... ............... 524 

3. Where the traffic is licensed and regulated in pursuance of 
the law regulating the sale of intoxicating liquors, and ordi
nances of the municipalities of the state, those authorized 
to grant a license to such as apply therefor, in passing on 
an application, act in a quasi-judicial capacity; and from 
the action taken thereon an appeal lies to the district court 
by any party interested in such application. State v. City 

of Alliance .......................................... 524 

4. Authorities authorized to grant licenses to sell intoxicating 
liquors, in passing on applications for license, can exercise 
only a legal discretion, and have not a right to exercise 
arbitrary and capricious discretionary power regarding such 
applications. State v. City of Alliance.................... 524 

5. Held, in the case at bar, that the relators are entitled to a
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writ of mandamus to correct an abuse of arbitrary exercise 
of authority. State v. City of Alliance.................. 524 

Sales.  
6. The selling of liquor without license, forbidden by section 

11, chapter 50, Compiled Statutes, is the transfer and dis
posal of the liquor itself. Harding v. State............. 238 

7. The place of such sale is that where the control of the liquor 
involved actually passes from the seller to the buyer. Hard
ing v. State.......................................... 238 

Irrigation. See WATERS AND WATERCOURSES.  

Islands. See BOUNDARIES..  

Issues.  
Amendment of pleading, as change of issues. See APPEAL AND 

ERROR, 1. JUSTICES OF THE PEACE, 1.  

On appeal from order allowing or rejecting claims. See 
EXECUTORS AND ADMINISTRATORS, 4.  

Joinder. See ACTION.  
Misjoinder of causes of action. See DivoRcE AND ALIMONY, 1.  

Joint Contract.  
Judgment on. See CONTRACTS, 1, 2.  

Judges. See COUNTY JUDGES. COURTS. JUSTICES OF THE PEACE.  

Power of district judge as examining magistrate. See CIm
INAL LAW AND PROCEDURE, 11.  

Action by county judge to recover for additional duties im
posed by the legislature in the appointment of judges and 
clerks of election, but for which they had provided no addi
tional compensation. Held, no recovery could be had. Nuck
oils County v. Peebler....................... ......... 356 

Judgment. See EXECUTORS AND ADMINISTRATORS, 7, 8. INTOXICAT

ING LIQUORS. 3. MUNICIPAL CORPORATIONS, 9. REIGIOUS 
SOCIETIES.  

Effect of reversal of judgment the basis of a creditors' bill.  
See CREDITORS' BILL.  

Findings against part of defendants. See CONTRACTS, 1, 2.  
Foreign judgment against husband as basis for action against 

wife for family necessaries. See HUSBAND AND WrE, 4, 5.  

Collateral Attack.  

1. When the jurisdiction of the district court is invoked, either 
by an action at law, or a suit in equity, its judgment or de

cree can not 'be successfully assailed for want of jurisdic
tion, on the ground that an issue triable to a jury, was tried 
to the court. Bannard v. Duncan.... ................... 179 

Conclusiveness of Adjudication. Premises Concluded.  

2. Where a judgment is necessarily based on certain premises, 
such premises are equally conclusive, in a subsequent action
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Judgment-concluded.  
between the same parties, as the judgment itself. Shelby 
v. Creighton ......................................... 485 

Dormant Judgment.  
3. Section 482 of the Code of Civil Procedure, which provides 

when a judgment shall become dormant and cease to operate 
as a lien on the real estate of the judgment debtor, does not 
apply to a decree for the sale of specific real property.  
Herbage v. Ferree.......................... .......... 451 

Equitable Relief.  
4. Where a bill of exceptions has been duly settled, allowed and 

filed with the clerk, a new trial will not be granted in an 
action at law upon a petition in equity, where it is not made 
to appear that the lost bill can not be supplied as other lost 
records. City of Lincoln v. Bell........................ 351 

5. Whether a court of equity will grant a new trial in an action 
at law on account of the loss of a bill of exceptions duly set
tled, allowed and filed with the clerk, quarre. City of Lin
coln v. Bell.......................................... 351 

6. A petition in equity for a new trial, because of the loss of 
bill of exceptions in an action at law, was adjudged bad on 
demurrer. City of Lincoln v. Bell....................... 351 

7. Evidence held sufficient to sustain the trial court in dismiss
ing a petition in equity for a new trial because of the loss 
of the bill of exceptions. City of Lincoln v. Bell.......... 351 

Lien.  
S. The lien of a judgment obtained against a vendor who has 

given a bond for a deed, attaches only to the purchase 
money remaining unpaid and due to the vendor. First 
Nat. Bank of Falls City v. Edgar........................ 340 

Opening or Vacating.  

9. A district court has no jurisdiction to vacate its own judg
ment in a cause after the term at which such judgment was 
rendered except by petition in equity, or in accordance with 
the provisions of section 602 of the Code of Civil Procedure.  
Sherman County v. Nichols............................ 250 

Pleading Judgment.  
10. The judgment of a court of general jurisdiction, is presumed 

to be regular and valid. Hence, in pleading such a judg
ment, it is enough to allege its rendition, the court by which 
it was rendered, and, if not a court of whose jurisdiction 
judicial notice is taken, that it is one of general juris
diction, without setting forth 1i detail the facts whereby 
jurisdiction' was acquired in the particular case. Bennett 
v. Bennett .......................................... 432, 441 

11. Section 127, Code of Civil Procedure, applies only to courts 
or tribunals of special jurisdiction. Bennett v. Bennett. .432, 441
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Judicial Notice. See EVIDENCE, 5.  

Jurisdiction, See COURTS.  

Preliminary hearing of persons charged with crime. See CRim
INAL LAW AND PROCEDURE, 11.  

Want of, as ground for collateral attack. See JUDGMENT, 1.  

Jury.  

Review of questions not presented to trial court. See APPEAL 
AND ERROR, 14.  

1. That a juror has a good opinion of one of the parties to an 
action, is not a ground for a challenge for cause. Tolles v.  
Meyers .......... ............ ........................ 704 

2. It is not a good ground of challenge for cause under the pro
visions of section 665, Code of Civil Procedure, that a juror 
who has been summoned on the regular panel, which has 
leen quashed on a challenge to the array, has again been 
summoned under a special venire at the same term of court; 
nor would the challenge be good had the juror sat in a cause 
tried at the same term of court before the challenge to the 
array was sustained. Randolph v. State.................. 520 

3. In an action to restrain the sale of a negotiable promissory 
note, so as to cut off defenses thereto by way of counter
claim or recoupment, the amount of recoupment or counter
claim may, at the option of the plaintiff, be ascertained; but 
in such case the defendant will, if he demands it, be entitled 
to a trial of the issue of damages by jury. Larabee-v. Given, 701 

lustices of the Peace.  
Harmless error in reversal of justice's judgment. See APPEAL 

AND ERROR, 8.  
Appeal.  

1. A more precise and technically accurate statement of a 
cause of action in the petition, on appeal to the district 
court, than that contained in the bill of particulars, where 
the identity of the cause of action is preserved, does not 
constitute a departure. Massillon Engine & Thresher Co.  

v. Prouty . ........................................... 496 

Fees.  
2. The defendant in an action before a justice of the peace 

made a special appearance, which was sustained; another 
summons issued, and was served on the defendant; judg
ment was subsequently rendered against the defendant; the 

justice included the proceedings on the special appearance 

in his docket entries in the case; the defendant ordered a 
transcript, in order to perfect an appeal; and the justice 

included therein the proceedings on the special appearance, 
and included the same in the fee charged and received for 

the transcript. Held, that the exaction of fees for that part
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of the transcript pertaining to the special appearance did 
not render the justice liable for the statutory penalty for 
taking illegal fees. Courier Printing & Publishing Co. v.  
Leese ............ ................................... 581 

3. The words, "Surety approved by me this 24fh day of July, 
1899," followed by the official signature of a justice of the 
peace, indorsed on an appeal bond, are not a certificate; and 
the exaction of a fee therefor, as such, by the justice is il
legal. Courier Printing & Publishing Co. v. Leese......... 581 

4. The words, "filing a petition, bill of particulars, or other 
paper necessary in a cause,," in section 11, chapter 28, Com
piled Statutes, include an appeal bond. Courier Printing 
& Publishing Co. v. Leese.............................. 581 

5. The penalty provided follows, not only the taking of greater 
fees by the justice than those specified for services rendered, 
but also the taking of fees for services other than those 
specified in section 11 of chapter 28, Compiled Statutes.  
Courier Printing & Publishing Co. v. Leese ............... 581 

Pleading.  
6. Technical accuracy in a pleading in justice court, is not 

required; a bill of particulars which apprises the defendant 
of the nature of the plaintiff's claim, is sufficient. Massillon 
Engine & Thresher Co. v. Prouty........ ................ 496 

Laches. See REFORMATION OF INSTRUMENTS.  

In suit to set aside administrator's sale. See EXECUTORS AND 

ADMINISTRATORS, 9.  

Landlord and Tenant.  
1. A parol agreement reducing for the future the rent stipu

lated in a written lease, is binding after the amount pro
vided for in the new agreement has been paid and accepted 
In full during the whole term. Bowman v. Wright........ 661 

2. Making and accepting a new lease during the term of an 
existing one, operates as a surrender and abandonment of 
the prior lease. Bowman v. Wright..................... 661 

3. In order that a parol agreement to reduce the rent reserved 
in a written lease may have the effect of a surrender of the 
old and substitution of a new lease, there must be a new con
sideration. Bowman v. Wright ......................... 661 

4. Where the lessee has not covenanted and is not bound to re
main in possession for any purpose, continuing in posses
sion at the request of the lessor may be consideration for 
an agreement to reduce the rent. Bowman v. Wright...... 661 

5. Record in an action for rent examined and held that there 
was no material variance between the pleading and proof.  
Bowman v. Wright .................................... 666
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Landowner.  
Duty of owner of dangerous premises. See NEGLIGENCE, 1.  

Larceny.  
1. The bringing into this state of goods or property stolen in 

another state, is not larceny. Van Buren v. State.......... 223 

2. Instruction set out in the opinion authorizing a conviction 
of the crime of larceny, where property has been stolen in 
another state and brought by the thief into this state, held 
erroneous. Van Buren v. State........................ 223 

Law of the Case. See APPEAL AND ERnon, 24, 25.  

Leases. See LANDLORD AND TENANT.  

Leave of Court.  
Right of guardian to sue without. See GUARDIAN AND WARD, 1.  

Licensee.  
Duty of owner of dangerous premises to licensee. See NEGLI

GENCE.  

Licenses. See INTOXICATING LIQuoRs, 1-5.  

Liens. See JUDGMENT, 8. MORTGAGES, 14. VENDOR AND VENDEE, 4, 5.  

Agister's lien. See ANIMALS.  

Limitation of Actions.  
Recovery of payments made on void certificates of deposit. See 

BANKS AND BANKING, 2.  
Recovery of tax paid. See TAXATION, 28, 29.  
Right of second mortgagee to demand surplus of sale on fore

closure. See MORTGAGES, 9.  

Time to present claims against decedent's estate. See EXEcU
TORS AND ADMINISTRATORS, 1.  

1. Within the meaning of the statute of limitations, a court 
acquires jurisdiction of the person of a defendant by a vol

.untary appearance of the latter at the date of such appear
ance, and not at the date of a summons previously issued 
but not served. Hotchkiss v. Aukerman................. 177 

2. The statute of limitations does not begin to run against 
an action to reform a conveyance by correcting an error or 
omission in the description therein, until the mistake is 
discovered or some occasioln has arisen whereby it might 
have been discovered by reasonable diligence. Carter v.  
Leonard ............ ............ ............ .......... 670 

3. Suit to set aside purchase by administrator of part of estate 

held barred by her laches, as well as by the statute of limi

tations. Shelby v. Creighton........................... 485 

68
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Lis Pendens.  
Entry on land pendente lite. See ASSISTANCE, WRIT OF.  

1. The purpose of the rule as to us pendens, is to prevent third 
persons, during the pendency of the litigation, from acquir
ing interests in the land which would preclude the court 
from granting the relief sought. Merrill v. Wright ........ 794 

2. Hence such rule has no application to independent titles, not 
derived from any of the parties to the suit nor in succession 
to them. Merrill v. Wright............................ 794 

3. Section 85, Code of Civil Procedure, does not extend the rule 
so as to include persons acquiring rights or interests in no 
way dependent upon or derived ,through those of persons 
made parties to the suit. Merrill v. Wright............. 794 

Lost Records.  
Loss of bill of exceptions as ground for new trial. See JuDG

MENT, 4-7.  

Nalicious Prosecution.  
Probable Cause.  

1. Evidence, in an action for malicious prosecution, found 
sufficient to sustain the verdict. Maynard v. Sigman...... 590 

Admissibility of Evidence.  
2. Whether there was probable cause for instituting a criminal 

action, is a question to be determined from a consideration 
of the facts and circumstances of which the defendant had, 
or should have had, knowledge when the prosecution was 
commenced; facts coming to his notice after the trial of the 
case, can not be taken into account. Maynard v. Sigman... 590 

3. In an action for malicious prosecution, where advice of 
counsel is relied upon as a defense, ,defendant, who was the 
complaining witness in the criminal prosecution, should not 
be allowed to testify that he related all of the circumstances 
to the attorney whose advice he sought, without stating 
what such facts and circumstances were. Perrenoud v.  
Helm ............ .................................... 77 

4. The defendant in such a case should not be permitted to 
testify that he believed the plaintiff guilty of the crime 
with which he charged him, without requiring him to state 
to the jury the facts and circumstances on which he based 
his belief. Perrenoud v. Helm........................... 77 

Advice of County Attorney.  
5. In an action for malicious prosecution, the defendant may, 

under a general denial, show that in setting the prosecution 
on foot, he acted in good faith, on the advice of the county 
attorney, after having made a full disclosure of all the ma
terial circumstances of which he had knowledge. Maynard 
v. Sigman ........................................... 590
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Malicious Prosecution-continued.  
6. A party who lays all the facts which he knew, or should 

have known, before the county attorney, and acts in good 
faith upon his advice, has probable cause for instituting a 
criminal action, and is, therefore, not liable to an action for 
malicious prosecution. Maynard v. Sigman............... 590 

Belief in Guilt of Accused.  
7. A person who suspects another of having committed an.  

offense is bound to verify his suspicions by such inquiry as 
reasonable care and prudence would suggest under the cir

cumstances of the particular case, before beginning a prose
cution. Bechel v. Pacific Express Co...................... 826 

8. Such person need not, as a general rule, call upon the person 
suspected to give an explanation, especially where there is 
no reason to believe that such explanation would materially 

alter the opinion produced by information already acquired.  

Bechel v. Pacific Express Co........................... 826 

Inference from Result of Prosecution. , 
9. The decision of an examining magistrate in binding over 

to the district court a person accused of felony, is prima

facie evidence of probable cause for the prosecution, but is 

not conclusive. Bechel v. Pacific Express Co............. 826 
10. The lawfully constituted triers of fact in criminal cases are 

to be regarded as reasonable men; and where they, upon 
consideration of the evidence, find guilt beyond a reasonable 
doubt, it will, in the absence of special circumstances, be 
presumed that there was probable cause for the prosecution.  
Maynard v. Sigman ................................... 590 

11. The presumption of probable cause arising from conviction 
is a disputable presumption, and may be overcome by evi
dence which destroys the natural probative force of the ver

dict or finding upon which the sentence is based. Maynard 

v. Sigman ........................................... 590 
Instructions.  

12. Where there is some competent evidence tending to show 
that the attorney consulted by the defendant was not un

biased and unprejudiced in the matter, and that defendant 

when he sought such advice knew of that fact, the plaintiff 

Is entitled to have the jury properly instructed on that ques

tion, and it is error for the trial court to refuse to give 
such an instruction. Perrenoud v. Helm................. 77 

13. In an action grounded on an alleged malicious prosecution 
it is not error to give an instruction defining probable cause 
in connection with other instructions in which the jury 

are told what facts, if established by the evidence in the 
particular case, would or would not constitute probable 
cause. Maynard v. Sigman............................ 590



964 INDEX.  

Malicious Prosecution-concluded.  
Questions for Court.  

14. In an action to recover damages for malicious prosecution 

when the facts are not in dispute, the question of probable 

cause is a question of law for the determination of the 

court. Maynard v. Signan............................. 590 

15. In an action for malicious prosecution where there is suffi

cient in undisputed evidence to show probtble cause, the 
trial court should direct a verdict for the defendant. Bechel 

v. Pacifec Express Co.................................. 826 

Mandamus.  
To compel granting of liquor license. See INTOXICATING LIQ

uons, 5.  

To compel reassessment of property for taxation. See TAX

ATION, 16, 17, 25.  

Married Women. See HUSBAND AND WIFE.  

Master and Servant. See WORK AND LABOR.  

Act regulating hours of service. See CONSTITUTIONAL LAw, 
1, 2. STATUTES, 1, 15.  

1. A servant assumes the ordinary risks and dangers of the 

employment upon which he enters, so far as they are known 
to him, and so far as they would have been known to one 
of his age, experience and capacity by the use of ordinary 

care; and he is bound to take notice of the ordinary opera

tion of familiar laws of gravitation, and he assumes the 
risks 'necessarily incident thereto. Fremont Brewing Co.  

v. Hansen ........................................... 456 

2. Evidence in an action for injuries to an employee, held to 
sustain finding of negligence in foreman. Fremont Brewing 
Co. v. Hansen ........................................ 462 

Mental Suffering. See DAMAGES, 4. DIVORcE AND ALIMONY, 2.  

Merger. See ESTATES. MORTGAGES, 15-17.  

Mistake. See LIMITATION OF AcTIONs, 2.  

Money 'Received.  

Evidence held sufficient to sustain a judgment against defend
ant for money had and received. McDermott v. Manley.... 194 

Mortgages. See CHATTEL MORTGAGES. EXECUTION. PRINCIPAL AND 

SURETY, 10. SUBROGATION, 2.  

Conditions in mortgage affecting negotiability of lnote. See 
BILLS AND NOTES, 6-8.  

Dormancy of decree of foreclosure. See JUDGMENT, 3.  

Absolute Deed as Mortgage.  
1. A deed absolute in form will be treated as a mortgage when 

it is given to secure payment of a debt, although the parties



INDEX. 965 

Mortgages-continued., 
may have agreed that upon default of payment the deed 
should become absolute. First Nat. Bank of David City v.  
Sargeant ............................................ 594 

Assignment.  
2. A real estate mortgage given to secure a negotiable note, is a 

mere incident to the debt and is transferred by a transfer 
of the note. Consterdine v. Moore........................ 296 
Northern Counties Investment Trust v. Edgar............. 303 

3. One who purchases a note and takes the mortgage and as
signment thereof with the note, is chargeable with notice of 
the contents of the papers. Garnett v. Meyers ............. 287 
Consterdine v. Moore .................................. 296 
Northern -Counties Investment Trust v. Edgar ............. 303 

4. An assignment of a real estate mortgage, securing a nego
tiable promissory note, to the indorsee of such note is an 
instrument affecting the title to real estate within the pur
view and meaning of sections 16 and 46 of chapter 73 of the 
Compiled Statutes. Ames v. Miller..................... 204 

Construction.  
5. A note and mortgage executed and delivered together as one 

transaction, will be construed together. Provisions in the 
mortgage affecting the indebtedness itself will be construed 
with the note. Consterdine v. Moore.................... 296 
Northern Counties Investment Trust v. Edgar............. 303 

6. A note, and mortgage securing it, made contemporanebusly, 
are to be construed together as to all persons chargeable 
with notice of their contents -and their relation to each 
other. Garnett v. Meyers.............................. 280 
Bradbury v. Dillon ............................ .......... 300 
Pochin v. Cummings ..................................... 300 
Northern Counties Investment Trust v. Edgar.............. 301 

7. Where no intention so to limit it can be deduced from the 
face of the instrument or the circumstances of its execution, 
the security of a deed, absolute in form, given to indemnify 
sureties, is not limited to the formal money consideration 
recited, but extends to the full amount for which the sureties 
ultimately prove to be liable. Harlan County v. Whitney.. 105 

Distribution of Surplus.  
8. On foreclosure of a first mortgage a second mortgagee was 

made a party and served by publication only. She did not 
appear in the action, and the decree barred her equity of 
redemption. On a sale under the decree there remained a 
surplus after paying the costs and the amount found due on 
the first mortgage. Held, following Moss v. Robertson, 56 
Nebr., 744, that the lien of the second mortgage was trans-
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Mortgages-continued.  
ferred from the land to the surplus, and that the holder of 
the second mortgage was entitled to such surplus as against 
the owner of the equity of redemption. Robertson v. Brooks, 799 

9. Under the facts above stated, while the second mortgagee 
had a lien on the surplus, her right to demand possession 
thereof did not accrue until her mortgage was foreclosed and 
the amount due thereon judicially determined, and the stat
ute of limitations would not commence to run in favor of 
those who had wrongfully converted the fund until such 
foreclosure was had. Robertson v. Brooks................ 799 

Foreclosure.  
See EXECUTION.  

10. A prima-facie showing that no proceedings at law have been 
had for recovery of the mortgage-debt, is sufficient where 
no evidence is adduced to the contrary. Harlan County v.  
Whitney .......... ..................... .............. 105 

11. A plaintiff in proceedings to foreclose a mortgage which has 
passed through several hands, must make prima-facie proof 
that no proceedings at law have been had by any of the suc

cessive holders of the lien who could have maintained them, 
if defendant's answer puts the statutory allegation in issue.  
Carter v. Leonard ..................................... 670 

12. Evidence held sufficient to sustain defense of payment in an 

action to foreclose a mortgage. Harrison Nat. Bank v.  
Austin ............ .................................. 632 

13. Evidence held sufficient to sustain a decree finding a first 
lien of mortgage, after allowing all just credits. Gadsden 
v. Johnson ........................................... 447 

Lien.  
See MORTGAGES, 18.  

14. It seems that where the agent of a prior lien-holder falsely, 
but without the knowledge of his principal, represents that 
the lien is satisfied, whereby another is induced to loan 
money upon mortgage on the property, the result is only to 
postpone such prior lien to the mortgage, not to extinguish 
it; and hence if the mortgagee acquires the property by 
foreclosure, paying less than the amount of the mortgage 
debt, his remedy on discovering that the prior lien remains 
unpaid is to foreclose as to such lien, setting up the facts by 
reason whereof it should be postponed, or to compel the 
holder thereof to redeem from the mortgage, and not to en
join all assertion of the lien and cut it off entirely. Phila
delphia Mortgage & Trust Co. v. City of Omaha............ 93 

Merger.  
See ESTATES. VENDOR AND VENDEE, 3.  

15. Ordinarily, when one having a mortgage on real estate be-
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comes the owner of the fee,' the former estate is merged in 
the latter. Ames v. Miller................................ 204 

16. Where one having a mortgage on real estate becomes the 
owner of the fee, his intention, either express, implied or in

ferred that the two estates remain separate and distinct, 
will prevail over rule of merger. Ames v. Miller........... 204 

17. Under the facts and circumstances as disclosed by the record 
in this action, held, that the mortgage and legal estate had 

merged into one while held by the grantor of appellee, and 
that appellee, as a bona-fide purchaser, obtained title to the 

property divested of the lien of the mortgage held by appel

lant as assignee, who had failed and neglected to have re
corded his assignment of such mortgage. Ames v. Miller.. 204 

Release. Reinstatement.  

18. A formal release of a mortgage executed by the mortgagee 
extinguishes the lien of the mortgage, whether the same is 
fully paid or not. If the release is made through inadver
tence or mistake, the lien of the mortgage may be reinstated 
by proper proceedings taken therefor. Gadsden v. Johnson, 447 

Validity.  
19. A mortgage given by a county treasurer to indemnify the 

sureties on his official bond is not illegal or void because at 
the time it was given the grantor was suspected of embez
zling public funds, and the mortgage was given to protect 
the sureties in case a defalcation should ensue. Harlan 
County v. W hitney....................................... 105 

Motions. See APPEAL AND ERROR, 11. NEW TRIAL.  

Failure to rule on motion. See APPEAL AND ERROR, 23.  
Relief by, as bar to action for injunction. See INJUNcTION, 1.  
Relief by, as bar to action for penalties. See SHERIFFS, CON

STABLES AND CORONERS, 2.  
To dissolve injunction. See INJUNcTION, 2.  

Municipal Corporations. See ESTOPPEL, 1.  
Taxation of railroad property. See TAXATION, 18, 30, 34.  

Actions. Pleading.  
1. A petition in an action to enforce against a public corpora

tion a purely statutory obligation, is demurrable, unless it 

states all the facts necessary to' make the alleged liability 
complete. And in such cases, the party must bring himself 
within the terms of a statutory proviso. Town of Clear
water v. Town of Garfield .......................... 697 

Defects in Sidewalks.  
2. The duty devolving on cities and villages to keep streets 

and sidewalks reasonably safe and fit for travel, applies to
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Municipal Corporations-continued.  
deftcts in construction as well as neglect to repair, and the 
safety required extends to travel by night as well as by day.  
Village of Plainview v. Mendelson. I..................... 85 

3. Where a sidewalk is built or suffered to remain on a part of 
the street only, its ends or termini must be so graduated to 
the natural level of the street as to permit pedestrians to
safely pass from it to the street. Village of Ponca v. Craw
ford, 23 Nebr., 662, 666, followed. Village of Plainview v.  
Mendelson ............ ................................ 85 

4. When facts relied upon to prove negligence are undisputed, 
but are of such a character that different minds might rea
sonably draw different conclusions from them, the question 
of negligence should be submitted to a jury for its deter
mination. Village of Plainview v. Mendelson.............. 85 

5. Instructions as to care of streets examined and approved.  
Village of Plainview v. Mendelson........................ 85 

Ordinances.  
6. Proof of adoption of an ordinance of a city, is indispensable 

where objection is made on that ground. Union P. R. Co. v.  
Rusicka .......... ............ ....................... 621 

Taxation. Assessment. Notice.  
7. The notice required by subdivision 7, section 52, article 2, 

chapter 14, Compiled Statutes, 1899, is jurisdictional, and 
equalization and levy made without such notice is void.  
Cook v. Gage County.................................. 611 

Vacation of Streets.  
8. Where a village board, acting by virtue of subdivision 27, 

section 69, chapter 14, article 1, Compiled Statutes, vacates 
a street, avenue, alley or lane, the land within such street or 
alley reverts to the owners of the adjacent real estate, one
half on each side thereof. ' Village of Bellevue v. Bellevue 
Improvement Co. .......... .............. ............... 52 

9. Where a village board, acting under the provisions of subdi

vision 28, section 69, chapter 14, article 1, Compiled Statutes, 
annuls, vacates or discontinues any street or alley, and by 
ordinance declares such vacation to be expedient for the 
public good, and all the provisions of the statute are ob
served, such action by the board has all the force and effect 
of a judgment. Village of Bellevue v. Bellevue Improve
ment Co................... ........................... 52 

10. Only such irregularities as are jurisdictional in their nature, 
will render proceedings by a village board itn vacating streets 
and alleys void. Village of Bellevue v. Bellevue Improve
ment Co................ .............................. 52 

11. That vacation proceedings are had by a village board at the
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instance and request, and prirgarily for the benefit, of cer
tain owners whose property would be benefited by such vaca
tion, is not ground for declaring the vacation ordinance void.  
Village of Bellevue v. Bellevue Improvement Co............ 52 

12. That certain abutting property owners affected by the vaca
tion of streets and alleys, who have acquiesced in such vaca
tion, were not given notice of the proposed vacation, is not 
groulnd for holding the ordifiance vacating the streets void.  
Village of Bellevue v. Bellevue Improvement Co............ 52 

13. Where the legislature has vested in a subordinate board dis
cretionary power to vacate streets and alleys of a village, the 
courts will not ordinarily look into the motives influencing 
such board in doing a discretionary act. Village of Bellevue 
v. Bellevue Improvement Co............................ 52 

14. Injunction will not lie to restrain owners of property abut
ting upon streets from appropriating the land within such 
streets, who, in doing so, are acting upon the faith of an 
ordinance presumably valid, passed by the village board 
under the provisions of subdivision 28, section 69, chapter 
14, article 1, Compiled Statutes. Village of Bellevue v.  
Bellevue Improvement Co............................... 52 

15. Petition examined, and held not to state facts sufficient to en
title plaintiff to any relief by injunction to restrain ob
struction of streets. Village of Bellevue v. Bellevue Im
provement Co........................................ 52 

Necessaries.  
Liability of wife for medical attendance furnislyed husband.  

See HUSBAND AND WIFE.  

Negligence. See ANIMALS, 1.  
Accident at crossing. See RAILROADS.  

Injury from defective sidewalk. See MUNICIPAL CORPORA
TIONs, 4.  

Injury to infant -licensee or trespasser. See RAILROADS, 6, 7.  
Of foreman. See MASTER AND SERVANT, 2.  
Of passenger. See CARRIERS.  

Dangerous Premises Attractive to Children.  
1. When the owner of dangerous premises knows or has good 

reason to believe that children, so young as to be ignorant of 
the danger, will resort to such premises, he is bound to take 
such precaution to keep them from such premises, or to pro
tect them from injuries likely to result from the dangerous 
condition of the premises, while there, as a man of ordinary 
care and prudence, under like circumstances, would take; 
approving Atchison & N. R. Co. v. Bailey, 11 Nebr., 332, 336.  
In such cases, in the determination of the question of negli-
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Negligence-continued.  
gence, regard must be had to the character and location of 
the premises, the purpose for which they are used, the prob
ability of injury therefrom, the precautions necessary to 
prevent such injury, and the relation such precautions bear 
to the beneficial use of the premises. If, under all the cir
cumstances, the owner omit such precautions as a man of 
ordinary care and prudence would take, under like circum
stances, he is guilty of negligence. Chicago, B. & Q. R. Co.  
v. Krayenbuh ........................................ 889 

Evidence.  

2. In an action to recover damages for injury to a child while 
playing with a railroad turntable, where children who ac
companied the plaintiff testified to finding the table un
locked, it was competent to show as tending to confirm their 
statement that witness found the table unlocked shortly 
after the accident. Chicago, B. & Q. R. Co. v. Krayenbuhl, 

889, 911 

3. In an action for personal injuries to a child received on a 
turntable, it was proper to admit evidence of certain printed 
rules of the company providing that turntables should be 
kept locked when not in use, and that it was the duty of 
agents at stations where there was no engine-house foreman 
to see that such turntables were locked after being used; 
and; in this connection, it was proper to show that, immedi
ately after this accident, the station agent went to the turn
table and locked it. Chicago, B. & Q. R. Co. v. KrayenbuhZ, 

889, 910 

4. In an action by a minor child by his next friend to recover 
damages for injuries received on a turntable, evidence that 
on the same day the station agent met children who were 
playing with a push-car on the railroad premises, that he 
rode on the push-car while the children pushed it, and said 
nothing to the children in regard to playing with the car, 
was competent to show that defendant had knowledge that 
children frequented the dangerous premises, and ergo with 
its consent, and this is competent notwithstanding the turn
table was some distance away. Chicago, B. & Q. R. Co. v.  
Krayenbuhl ...................................... 889, 910 

Instructions.  

5. An instruction confining the plaintiff's recovery to the re
sults of negligence in the specific acts alleged, and direct
ing the jury to consider other acts at other times and places 
only as bearing upon the acts and injury complained of, 
held, in connection with the other instructions, not to nar
row unduly the issues, nor to prevent the showing of any

970
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Negligence-concluded.  
negligence directly conTiected with and tending to cause the 
injury. O'Donnell v. Chicago, R. I. & P. R. Co............ 612 

6. In an action for injuries to a child received on a railroad 
turntable, an instruction which disregards the question 
whether the railroad company had exercised due care in the 
fastenings thereof was properly refused. Chicago, B. & Q.  
R. Co. v. Krayenbuhl..............................889, 904 

7. In an action for injuries to a child received on a railroad 
turntable, where the court had instructed the jury that the 
action rested on the alleged negligence of the company in 
not keeping the turntable guarded, locked or properly fast
ened, and that the company had a right to have and use the 
turntable in carrying on its business, an instruction that the 
company was required to exercise reasonable care in the 
placing and fastening of the turntable, and having the same 
fitted with such appliances as would make it reasonably safe, 
is not objectionable as submitting to the jury the question of 
the proper construction and location of the turntable. Chi
cago, B. & Q. R. Co. v. Krayenbuhl..................889, 904 

8. For instructions tendered, given, refused and modified. Chi
cago, B. & Q. R. Go. v. Krayenbuhl...................889, 910 

Pleading.  
See ANIMALS, 1.  
9. Petition in an action for injuries received on a turntable, 

examined and held good, as against a demurrer ore tenus.  
Chicago, B. & Q. R. Co. v. Krayenbuhl..................... 889 

10. A petition in an action for personal injuries that states facts 
and circumstances from which the inference of negligence 
by the defendant is inevitable, is 'not defective for omitting 
the use of the word "negligence," or its derivatives. City 
of Geneva v. Burnett..................................... 464 

11. In an action for damages for personal injuries resulting 
from the alleged negligence of the defendant, in order to 
negative contributory negligence it is not necessary to set 
out in the petition the specific steps taken by the injured 
party to avoid the injury. The general allegation that such 
injuries were received without fault or negligence on his 
part is sufficient. Chicago, St. P., M. d 0. R. Co. v. Lager
lorans ............ ................................... 566 

Questions for Jury.  
12, Ordinarily, the question of negligence is one of fact for the 

jury, to be determined from all the facts and circumstances 
shown in evidence, and it is error for the court to group 
certain facts in evidence together, and instruct the jury that 
they constitute negligence. Chicago, B. & Q. R. Co. v.  
Krayenbuhl .......... .................................. 889

971
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Negotiable Instruments. See BILLS AND NOTES.  

New Trial.  

Motion for, prerequisite for review. See APPEAL AND ERROR, 11.  

Loss of bill of exceptions as ground for new trial. See JuDG
MENT, 4-7.  

If the trial court is of opinion that, in view of plaintiff's evi

dence, it erred in submitting the case to the jury and should 

have directed a verdict for the defendant, the proper course 

is to grant a new trial. Barge v. Haslam ................ 656 

Notice. See MORTGAGES, 3. MUNICIPAL CORPORATIONS, 7, 12, VENBOR 

AND VENDEE.  

Revocation of order granting liquor license. See INTOXICAT

ING LIQUORS, 1.  

Offer of Proof. See APPEAL AND ERROR, 12.  

Office and Officers. See STATE AND STATE OFFICERS.  

Compensation and Fees.  
1. A public officer must perform the duties of his office for the 

compensation fixed by law; and if the legislature by statute 
imposes additional duties upon him, but provides no addi
tional compensation therefor, such extra work must be per
formed gratuitously. Nuckolls County v. Peebler ......... 356 

2. An officer can only charge such fees for the performance of 
official services as are authorized by statute, and any charge 
in excess of the fees provided by statute is illegal and uti
authorized. O'Shea v. Kavantaugh...................... 639 

De-Facto Officers.  

3. One who is in possession of an office, and exercising its 
functions by virtue of an irregular appointment from the 
person having lawful authority to appoint, is a de-facto 
officer. Haskell v. Dutton............................. 274 

4. The acts of a de-facto officer, so far as they affect the public 
or third persons, are valid. Haskell v. Dutton............ 274 

Ministerial Officer.  
5. A member of a board of education of a school district in a 

city having a population of over fifteen hundred, organized 
under the provisions of subdivision 14, chapter 79 of the 
Compiled Statutes, is a ministerial officer within the mean
ing of the term as used in section 180 of the Criminal Code, 
providing for the punishment of certain public officers for 
malfeasance in office. State v. Loechner ................. 814 

Official Bonds.  
6. Under section 15, chapter 10, Compiled, -Statutes, an official 

bond must be approved, as well as executed and filed, within 
the time fixed by law. Such approval should come before 
filing, and neglect to procure approval of the bond renders 
the office vacant, if forfeiture is insisted upon, although 
the bond is duly executed and filed. State v. Paxton ...... 110
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7. It seems a proper construction of section 15, chapter 10, 

Compiled Statutes, that the forfeiture therein provided is 
not incurred by failure to procure approval of an official 
bond within the time limited, provided such bond is filed in 
due time and is approved. State v. Paxton ............... 110 

Title to Office. Collateral Attack.  

8. A challenge to the jurisdiction of the court grounded upon 
the fact that the summons was issued by an irregularly ap
pointed deputy, is a collateral attack upon the deputy's offi
cial character and can not be sustained. Haskell v. Dutton.. 274 

Opinion Evidence. See EVIDENCE, 6.  

Ordinances.  
Proof of adoption. See MUNICIPAL CORPORATIONs, 6.  

Parol Evidence. See EVIDENCE, 7.  

Parties.  
Prosecution of claim in name of assignee. See EXECUTORS AND 

ADMINISTRATORS, 6.  

Ward as party plaintiff. See GUARDIAN AND WARD, 3.  
The plea of ultra vires can not be interposed by a stranger to 

the contract, who can not show a violation of a duty owing 
to himself. State Ins. Co. v. Farmers' Mutual Ins. Co ...... 34 

Partnership.  
A cause of action in favor of a copartnership against a sheriff 

and his bondsmen to recover the penalty provided by sec
tion 34, chapter 28, Compiled Statutes, does not abate by 
the dissolution of the copartnership, but survives to the in
dividual members of such copartnership. O'Shea v. Kava

naugh ............ .................................. 639 

Passengers. See CARRIERS.  

Paupers.  
In counties maintaining a poor-house, townships are not charge

able with the support of the poor. Town of Clearwater v.  
Town of Garfield ..................................... 698 

Payment. See BILLS AND NoTES, 9-11. FRAUD. PRINCIPAL AND 
AGENT. USURY.  

Burden of Proof.  

1. A defendant, who pleads payment, and in support thereof 
shows payment to a third person, claimed to be agent of 
the vendor, has the burden of showing the authority, real 
or apparent, of the person to whom such payment was made.  
Ketelman v. Chicago Brush o......................... 429



974 INDEX. 

Payment-concluded.  
Payment Made Under Duress.  

See DURESS. INSTRUCTIONS, 15.  
2. One S. had conveyed, by a warranty deed absolute in form, 

to a bank certain real estate as security for an indebtedness 
owi'ng by S. to the bank. S. was In financial distress, and 
had no means of meeting his indebtedness save by a sale of 
the real estate. The bank thereafter assumed to be the abso.  
lute owner of the property and denied to S. any right, 
Interest or equity therein, and by injunction proceedings 
undertook to dispossess him of a portion of such land. S.  
procured a purchaser at an advantageous price, and en
deavored to adjust his differences with the bank, so as to 
effectuate a sale of the property, and meet pressing demands 
against him. The bank refused to consent to a sale or 
release Its interest or reconvey the premises to S. so that 
a sale might be consummated without the payment by S. of 
a large sum of money in excess of the amount justly due.  
Held, Under the facts and circumstances as disclosed by the 
record, that the payment of the excess over and above the 
amount justly due was made under duress and compulsion, 
and might be recovered back in an action brought for that 
purpose. First Nat. Bank of David City v. Bargeant....... 594 

3. Petition examined and held to state a cause of action to re
cover money paid because of duress. First Nat. Bank of 
David City v. Sargeant................................ 594 

4. Evidence held sufficient to support a verdict for plaintiff In 
an action to recover money paid because of duress. First 
Nat. Bank of David City v. Sargeant.................... 594 

Penalties.  
Exaction of Illegal fees. See JUSTICES OF THE PEACE, 2-5. SHER

IFFS, CONSTABLES, AND CORONERS.  

Pendency of Action. See Lis PENDENS.  

Photographs.  
Admissibility in evidence of X-ray photographs. See EvI

DENCE, 4.  

Place.  
Of sale of intoxicating liquors. See INTOxICATING LIQUORS, 7.  

Pleading. See DEEDS, 1. EVIDENCE, 2. FAcTORS, 2. JUDGMENT, 6, 
10, 11. JUSTICES OF THE PEACE. NEGLIGENCE, 9-11. PAY

MENT, 3. STIPULATIONS.  

Action by wife for personal Injuries. See HUSBAND AND WIFE, 1.  
Action for unearned premium.' See INSURANCE, 9.  
Action on contract. See COUNTIES AND COUNTY OFFICERS, 3, 4.  
Allegation in answer as admission. See SALEs, 3.  
Corporate existence. See CORPORATIONS, 1.
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Pleading-concluded.  
Evidence admissible under general denial. See MALICIOUS 

PROSECUTION, 5.  

Presentation of claims against decedent's estate. See ExECU
TORS AND ADMINISTRATORS, 2, 3.  

Representative capacity of plaintiff. See GUARDIAN AND 
WARD, 2.  

Statutory obligation. See MUNICIPAL CORPORATIONS, 1.  
Sufficiency of allegation of fraud in assessment. See TAXA

TION, 16.  
Vacation of streets. See MUNICIPAL CORPORATIONS, 15.  
Variance between pleading and proof. See LANDLORD AND TEN

ANT, 5.  

Allegations of Fact.  
1. In view of the other allegations as to the nature and cir

cumstances of the conveyance, the allegation that it "was 
without consideration" sufficiently states a fact, and is not 
open to objection. Bennett v. Bennett...............432, 441 

Amended and Supplemental Pleadings.  
2. The question of the right to file amended pleadings during 

the trial, is one which is confided to the discretion of the 
trial court, and unless the record clearly shows an abuse of 
discretion, the rulings thereon will be sustained. Chicago, 
B. & Q. R. Co. v. Martelle...................... ...... 540 

3. There is no abuse of discretion in refusing leave to file a 
supplemental answer during the progress of a trial, where 
no reason appears for not making the application before 
trial and such application is made without notice and with
out tendering any proposed answer. Estate of Fitzgerald 
v. Union Savings Bank----------------------......... 97 

Defects. Aider by Verdict.  
4. Evidence having been adduced in support of the allega

tions of a petition without objection, and judgment having 
been rendered thereon, the pleading will be construed lib
erally, and mere lack of definiteness or precision in allega
tions of essential facts will not be considered, so long as 
such allegations are not wholly wanting. Bennett v. Ben
nett ...................... ............ .............. 432, 441 

Prayer for Judgment.  
5. The third subdivision of section 92 of the Code of Civil Pro

cedure provides that the petition shall contain "A demand of 
the relief to which the party supposes himself entitled. If 
the recovery of money be demanded, the amount thereof 
shall be stated." Will a petition to recover damages for a 
personal Injury, which contains no demand for any relief 
whatever, sustain a verdict and judgment therefor?-Quere.  
Chicago, B. & Q. R. Co. v. Martelle............... ...... 540
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Police Power.  
Regulation of hours of labor. See CONSTITUTIONAL LAw, 1.  

Poor. See PAUPERS.  

Possession. See AssISTANCE, WRIT OF.  

Preliminary Examination. See CRIMINAL LAW AND PROCEDURE, 9-13.  

Presumptions. See APPEAL AND ERROR, 13. EVIDENCE, 9.  
Arising from conviction. See MALICIOUS PROSECUTION, 10, 11.  
Arising from finding of committing magistrate. See MALI

cIous PROSECUTION, 9.  

As to cause of accident. See INSURANCE, 4, 5.  
As to fairness of assessment. See TAXATION, 24.  

CIOUS PROSECUTION, 9.  

Principal and Agent. See FACTORS.  

Draft drawn by agent. See CORPORATrIONS, 6.  
1. A principal will not be permitted to enforce that part of a 

contract made by his agent which is beneficial to him, and 
repudiate that part which is burdensome. Hinman v. F.  
C. Austin M fg. Co. ....................................... 187 

2. Where one has placed his agent for the investment of money 
in notes and mortgages in such a situation that persons of 

ordinary prudence, acquainted with business usages, would 
be justified in regarding such agent as having full authority 
with reference to the extension and collection of such notes 
and mortgages, payment to such agent will be deemed pay

ment to the principal. Harrison Nat. Bank v. Austin.... 632 

3. That a party to whom money due another is paid is not in 

possession of the evidences of the indebtedness, is not con

clusive of the question of authority or lack of it to make 
the collection. Such authority may be inferred from the fact 
that similar acts, through a series of transactions relating 
to a like business, have been uniformly ratified by the cred
itor. Harrison Nat. Bank v. Austin..................... 632 

Principal and Surety. See MORTGAGES, 7, 19. STATE AND STATE 
OFFICERS.  

Alteration of Bond.  

1. Where the official bond of a state officer has been filed, but 
not approved, and the sureties on such bond, in order to 
procure its approval and prevent forfeiture of the principal's 
office, ratify and adopt an alteration made by adding other, 
sureties after delivery, there is a consideration therefor, if 
a consideration were to be held necessary, and the sureties 
remain bound. State v. Paxton........................... 110 

2. The approval of the bond of a state officer after the same 
has been filed with the secretary of state, and waiver of for
feiture by permitting the principal to continue in and hold 
the office, is sufficient consideration for the undertaking of



INDEX. 977

Principal and Surety-continued.  
additional sureties who sign after filing, but before ap
proval, for the purpose of procuring such approval and 
waiver. State v. Paxton............................... 110 

3. A written waiver of alteration of a bond by addition of 
further sureties, executed by the original sureties thereon, 
imported on its face that the bond was incomplete and un
delivered. It was in form a consent to the addition of any 
names that might be procured in the future, but also con
tained a provision that the original sureties "are held as if 
said names had not been added." Construing such waiver, 
held, that whether additional sureties signed the bond before 
or after execution of the waiver was immaterial, since (1) 
if the bond was, as the paper indicated, incomplete and un
delivered, the sureties might withdraw at any time before 
it was accepted, whether there had been an alteration or not; 
and (2) the fair interpretation of the instrument is that the 
sureties not only agreed generally to the addition of any 
further names that might be procured, until the bond was 
satisfactory to the state and was approved, but also ratified 
and adopted generally any and all alterations by addition of 
other names that had been made at the time they executed 
such waiver. State v. Paxton................... ..... 110 

Discharge of Surety.  
4. Addition of further sureties upon a bond after its execution 

and delivery without the consent or knowledge of the orig
inal sureties thereon, is a material alteration thereof, which 
will release such original sureties. State v. Paxton........ 110 

5. An agreement, even upon a valid consideration, between the 
creditor and one or more of several sureties, extending the 
payment of the debt as to such sureties, does not operate as 
a release of other sureties not parties to such agreement.  
Sherman County v. Nichols.............. ............ 250 

C. Part payment of a debt, past due, by one or more of several 
joint sureties is not a sufficient consideration for an agree
ment extending time of payment between the creditor and, 
such sureties, so as to release other joint sureties not par
ties to such agreement. Sherman County v. Nichols ...... 250.  

7. An answer by a surety alleging that, after his liability ac
crued, property sufficient in amount to discharge the obliga
tion had been conveyed by the principal debtor to the cred
itor as security, the equitable title remaining in the princi
pal, followed by the general allegation that the creditor had 
received from the principal, property and money sufficient 
to pay off the note sued on, does not state a defense. First 
Nat. Bank of Greenwood v. Wilbern........ ........... 242 

8. The mere fact that a creditor has in his hands property of 
69
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a principal debtor sufficient in amount to pay or secure the 
debt, does not of itself operate to release the surety, because 
It does not of itself put it out of the power of the surety, 
after the payment of the debt, to resort to the property for 
his indemnity. First Nat. Bank of Greenwood v. Wilbern.. 246 

9. A creditor, by fraudulently incumbering or concealing the 
property of an insolvent principal debtor so as to delay or 
embarrass a surety in obtaining indemnity, releases the 
latter from liability. First Nat. Bank of Greenwood v. Wil
bern ...................... .......................... 246 

Indemnity Mortgage.  
10. The contingent liability of a principal to the sureties upon 

his bond, is a sufficient consideration to support a mort
gage given to indemnify such sureties after execution and 
delivery of the bond and before a breach. Harlan County 
v. W hitney .............. .............. ................ 105 

Remedies of Creditor.  
11. A creditor Is entitled to enforce for his own benefit any 

securities which the principal debtor has given his surety 
by way of indemnity. Harlan County v. Whitney.......... 105 

12. Where a surety holds collaterals of indemnity, he may not 
enforce them without first discharging the obligation; but 
the creditor may. Harlan County v. Whitney.............. 105 

See, also, Tausxs, 3.  
13. Although a county may not demand of a county treasurer 

any other or further security than the bond required by law, 
such fact does not prevent it from taking advantage of se
curities given by the treasurer to the sureties upon his bond 
for theit indemnity, either by way of subrogation or by pro
curing an assignment from the sureties. Harlan County 
v. Whitney ........................ .................. 105 

Probable Cause. See MALCIOUs PROSECUTION.  
Process. See LimITATIoN or ACTIONs, 1. AFFIDAvITs. ASSISTANCE, 

WEIT or. EXECUTION.  

Public Lands.  
The iower to make and correct surveys of the public lands 

belongs exclusively to the political department of the general 
government, and a plat of a survey made alnd approved by 
that department can not be impeached in the courts, except 
upon a direct proceeding for that purpose. McBride v. Whit
aker ..................... .......................... 137 

Public Policy. See FRAUD.  

Questions for Court.  
Construction of contract. See CONTRACTS, 3.  
Probable cause for instituting suit. See MALICIOUS PRoSEcu

TION, 14, 15.
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Questions for Tury. See NEGLIGENCE, 12.  
Consent of parties as to enforcement of agisters' lien. See 

ANIMALS, 5, 6.  
Contributory negligence of passenger. See CARRIERS, 3.  
Injury at railroad crossing. See RAILROADS,, 2.  
Negligence causing injury to trespasser. See RAILROADS, 6.  
Negligence in care of sidewalks. See MuNICIPAL CORPORA

TIONs, 4.  

Quieting Title. See TAXATION, 19, 20.  

Railroads. See TAXATION.  

Contributory negligence of passenger. See CARRIERS.  

Injury on turntable. See NEGLIGENCE.  

Opinion evidence as to rate of speed of trahi. See EVIDENCE, 6.  
Voluntary relief department. See DEATH, 2. INSURANCE, 3.  

Accident at Crossing.  

1. In the absence of visible or audible evidence of danger, there 
is no requirement that a passer stop, as well as "look and 
listetn," before attempting to cross railway track. Union P.  

R. Co. v. Ruzicka..................................... 621 

2. Evidence held not to require a peremptory instruction for de
fendant on the ground of contributory negligence. Union P.  

R. Co. v. Buzicka..................................... 621 

3. An instruction as to running trains faster than an ordinance 

allowed upheld against objection. Union P. R. Co. `v.  
Ruzicka ............................................. 621 

4. Instruction that a failure to give signals of warning of train 

as required by city ordinance, should be considered in de

ciding as to negligence inkilling cattle, is not erroneous be

cause of a failure to repeat, in that connection, an instruc

tion that to authorize a recovery such negligence must be 

the proximate cause of the damage. Union P. R. Co. v.  

Rusicka ............ ................................. 621 

Construction and Maintenance.  

5. Where an agreement gives a railroad company the option 
to erect and maintain a structure of a certain description, 
or to pay a specified amount of money in lieu thereof, and 

the company exercises its election by building the structure, 
such election is final, and it can not relieve itself from main

tatning the structure by tendering payment of the money.  

Goe v. Chicago, R. I. d P. B. Co........................ 680 

Injury to Licensee or Trespasser.  
6. Whether or not it is negligence on the part of a locomotive

engineer to fail to stop his train, moving at not exceeding 
three miles an hour, on seeing a boy of eight years jumping
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Railroads-concluded.  
on and off a ladder at the side of a freight car, is a question 
to be determined by the jury in view of all the circum
stances. O'Donnell v. Chicago, R. I. & P. R. Co............ 612 

7. In an action against a railroad company to recover dam
ages for injuries to a minor child received on the defend
ant's turntable, a petition-good in other respects-which 
alleges that the plaintiff was induced by other small chil
dren, with the knowledge and consent of the defendant, its 
agents and servants, and by the invitation of the defendant, 
to come to and about the turntable, will resist a demurrer 
ore tenus. On the face of the petition, this is an allegation 
of an invitation by the defendant. Chicago, B. d Q. R.  
Co. v. Krayenbuhl ............................. 889, 899 

See, also, NEGLIGENC 

Rape. See STATUTES, 2-4, 13.  
Neither old age nor devotion to country in time of peril, can be 

regarded as a complete disproof and refutation of the charge 
of rape. Richards v. State.... ...................... 808 

Ratification.  
Of alteration of official bond. See ALTERATION OF INSTRUMENTS.  

Of contract made by agent. See COnRPOATIONS, 7. PRINCIPAL 
AND AGENT, 1.  

Of sale of trust property to trustee. See TRUSTS, 2.  
Unauthorized sale of mortgaged property. See CHATTEL MoRT

GAGES.  

Reasonable Doubt. See INSTRUCTIONS, 18, 19.  

Receivers. See BANKS AND BANKING.  

The power conferred on the receiver of an insolvent bank by 
section 35, chapter 8, Compiled Statutes, to "compound all 
bad or doubtful debts when approved by the court or judge," 
includes the right to compromise doubtful claims against 
stockholders of such bank for the double liability Imposed 
upon them by the constitution of this state in section 7, arti
cle 11b. State v. German Savings Bank................ 416 

See, also, BANKS AND BANKING, 4.  

Receiving Stolen Goods.  

An Information drawn under section 116 of the Criminal Code, 
which charges that the defendant bought and received stolen 
property, knowing it to have been stolen, but which fails to 
allege that he bought or received it with intent to defraud 
the owner, is defective in substance, and will not support a 
conviction. Darrah v. State .................. ....... 201

980
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Records.  
Failure to record assignment of note. See BILLS AND NOTES, 2.  
Failure to record deed. See VENDOR AND VENDEE, 1-3.  
Failure to record mortgage. See MORTGAGES.  

Reformation of Instruments. See LIMITATION OF ACTIONs, 2.  
1. In an action for reformation of an instrument in writing, 

If third persons have acquired rights in the subject-matter 
of the suit without notice of the mistake, or of the rights of 
the party claiming under the instrument in which the mis
take occurs, in good faith, that fact may bar the right to 
reformation, so far as such third persons could be affected 
thereby. Carter v. Leonard............................ 670 

2. Delay in seeking reformation by correction of an error in a 
description in a deed, Is no bar unless someone has been 
prejudiced thereby. Carter v. Leonard.................. 670 

Reinstatement. See MORTGAGES, 18.  

Release. See MORTGAGES, 18. PRINCIPAL AND SURETY, 4-9.  

Belief Associations.  
Relief department of railroad. See DEATH, 2. INSURANCE, 3, 15.  

Religion.  
Religious exercises in public schools. See CONSTITUTIONAL LAW, 

4-10. SCHOOLS AND SCHOOL DIsTRIcTs.  

Religious Societies.  
1. The courts will not review the judgments or acts of the gov

erning authorities of a religious organization with reference 
to its internal affairs for the purpose of ascertaining their 
regularity or accordance with the discipline and usages of 
such organization. For the purposes of this rule it can make 
no difference whether the governing authority is confided to 
one man or to a synod or conference, nor whether the mode 
of procedure permitted to such person is in accord with the 
ordinary course of investigations or trials. Each religious 
organization must be the judge of its own laws. Bonacum 
v. Harrington ........................................ 831 

2. When the governing authority of such an organization has 
deprived one of its clergymen of his authority to officiate as 
such, he may be enjoined from making use of church prop
erty in that capacity, or under color of the functions of 

which he has been deprived. Bonacum v. Harrington...... 831 

3. In case property has been contributed and conveyed to the 
- authorities of the general church organization for the pur

pose of religious worship in accordance with the doctrine 
and discipline of a particular denomination, persons claim
ing under said denomination and not pretending in any way 
to hold adversely thereto, or to have any title of their own 
except as members thereof, may be enjoined from using

981
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such property contrary to the determination of the govern
ing authority of the denomination. Bonacum v. Harrington, 831 

4. Where a local church congregation is a member of a general 

organization having general rules for the government and 

conduct of all its adherents, congregations and officers, the 

orders and judgments of the general organization through 

Its governing authority, so far as they relate exclusively to 
(church affairs and church government, are binding on the 

local associations, and will not be re-examined by the courts.  
Bonacum v. Harrington ................................ 831 

Remedy. See ACTION.  

Rent. See LANDLORD AND TENANT.  

Replevin.  
Action to obtain possession of benefit certificate on refusal of 

delivery. See INSURANCE, 16.  

1. An affidavit in replevin, which alleges a special ownership, 
by stating that there is a certain sum due upon the mort
gage under which the plaintiff claims, and that there has 
been a default in the condition of such mortgage, is not ab

solutely void, and, if assailed by motion to quash, may be 
amended. Dodd v. Skelton............................ 585 

2. When an action of replevin is removed to the district court 
by appeal, it is not necessary to file a new affidavit Dodd 
v. Skelton ........................................... 585 

3. When the special proceeding in replevin is not assailed, the 
only thing for the trial court to do is try and determine 
the issue formed by the pleadings. Dodd v. Skelton........ 585 

Rescission. See CONTRACTS, 8-11.  

Reserved Case. See TRIAL, 5-7.  

Res Judicata. See JUDGMENT, 2.  
Law of the case. See APPEAL AND ERROR, 24, 25.  

Return.  

Of property on rescission of contract for fraud. See CoN
TRACTS, 9.  

Reversion.  
Of land on vacation of street. See MUNICIPAL CORPORATIONs, 8.  

Review. See APPEAL AND ERRO.  

Revocation.  

Of order granting liquor license. See INTOXICATING LIQUons.  

Sales. See DAMAGES, 2. FACTORS. INTOXICATING LlQuoRS, 6, 7.  
VENDOR AND VENDEE.  

Parol evidence. varying bill of sale. See EVIDENCE, 7.
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Purchase by executor or administrator of part of personal es

tate. See EXECUTORS AND ADMINISTRATORS, 7-9.  
To trustee of trust property. See TnusTs, 2.  
1. That the articles were paid for and were to be shipped with 

freight prepaid and were guaranteed to be according to sam
ple, does not take them out of the general rule that the title 
to goods ordered from a distant point passes to the purchaser 
when they are consigned to him and delivered to a common 
carrier. Harding v. State..............................238 

2. In a suit to recover the purchase price of goods sold and de

livered, where the vendor agreed at the time of the sale to 
create a demand for them by advertising, and only partially 

complied with such agreement, it is error to charge the jury 

that plaintiff is not entitled to recover anything for the 

goods. Silurian Mineral Springs Co. v. Kuhn.............. 640 

3. An allegation that defetdant has paid for all goods "re

ceived by him in the transaction described by plaintiff in 

his petition" amounts to an admission of the sale and deliv

ery of goods as alleged in the petition, and a plea of pay

ment. Kettleman v. Chicago Brush Co.................. 429 

Schools and School Districts.  

Malfeasance of officer. See OFFICE AND OFFICERs, 5.  
Religious exercises in school. See CONSTITUTIONAL LAw, 4-10.  

1. A teacher in a public school, being vested during school 
hours with a general authority over his pupils, his requests 
are practically commands. State v. Scheve.............. 87b 

2. Whether it is prudent or politic to permit Bible reading in 

the public schools is a question for the school authorities, 

but whether the practice of Bible reading has taken the 

form of sectarian instruction is a question for the courts to 
determine upon evidence. State v. Scheve ............... 876 

3. The point where the courts may rightfully interfere to pre

vent the use of the Bible in a public school, is where legiti
mate use has degenerated into abuse,-where a teacher em
ployed to give secular instruction has violated the constitu

tion by becoming a sectarian propagandist. State v. Scheve, 876 

Settlement. See COMPROMISE AND SETTLEMENT.  

Sheriffs, Constables and Coroners.  
1. Under the provisions of section 5, chapter 28, Compiled Stat

utes, a sheriff is authorized to charge commission only upon 
moneys actually received and disbursed by him; and where 
the decree is satisfied prior to sale, and the mo'ney is paid 
directly by the execution debtor to the creditor, a commis-
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sion charged by the sheriff on such money is illegal and un
authorized. O'Shea v. Kavanaugh................ ..... 639 

2. The fact that a litigant against whom the sheriff has 
charged and collected fees not authorized by law has a rem
edy by motion to retax costs, does not deprive him of his 
right to proceed against the sheriff and his bondsmen under 
section 34, chapter 28, Compiled Statutes, for the recovery 
of the fifty-dollar penalty therein provided. O'Shea v. Kay
anaugh ...... ............ ...................... 639 

Specific Performance.  
Admission as to contract. See EVIDENCE, 1.  
Contract to bequeath homestead. See HoME8TrAD, 1-3.  

Discretion of Court.  
1. Under the pleadings and the evidence in the case at bar, held, 

the district court properly refused to decree specific per
formance of the agreement on which the suit is founded as 
to an undivided two-thirds interest in the real estate in
volved in the controversy, belonging to the defendants.  
Hoctor-Johnston Co. v. Billings...................... 214 

2. Whether a decree for the specific performance of an agree
ment for the sale of real estate will be granted, rests in the 
discretionary powers of the trial court sitting as a court of 
chancery. Such discretion, however, is not unlimited, and a 
decree is not to be given or withheld arbitrarily and ca
priciously, but It is a judicial discretion, to be controlled and 
governed by equitable rules and principles. Hoctor-John
ston Co. v. Billings ................................ 214 

3. Where an agreement to sell real estate is entered into by 
vendors as owners of*a part interest therein, tentatively, or 
on condition that the owner of the remaining interest in the 
property will also convey his interest for the price agreed 
upon, which he fails to do through no fault or neglect of 
those entering into such an agreement, it is not an abuse of 
discretion for the trial court to refuse to decree specific per
formance of the agreement as to the undivided interest in 
the real estate involved, held by the parties making such 
agreement. Hoctor-Johnston Co. v. Billings............ 214 

Mutuality of Remedy.  
4. Specific performance of a contract for the sale of real estate, 

will not be decreed where the agreement is not binding on 
both parties and the mutuality of obligation is not such that 
it may be enforced by either. Hoctor-Johnston Co. v. Bill
ings ... .. ............................. ..... 214 

Remedy at Law.  
5. Where land for right of way is conveyed to a railroad com-



INDEX. 985 

Specific Performance-concluded.  
pany under an agreement that one or more under-track 
crossings of certain specified dimensions are to be built and 
maintained for the convenience of the grantee in working 
the land across which the road is constructed, a court of 
equity will decree specific performance of the contract and 
not leave the grantee to his action for damages, when 
specific performance will alone answer the purpose of jus
tice. Gloe v. Chicago, R. I. & P. R. Co................... 680 

Stallions. See ANIMALS, 1.  

State and State Officers.  
Food Commissioner.  

1. The provisions of the act of the legislature of 1899, being 
chapter 35 thereof (Compiled Statutes, 1901, ch. 33), creat
ing a food commission, making the governor the food com
missioner, providing for the appointment of a deputy food 
commissioner, and defining the duties of the officers so pro
vided for, do not contravene the provisions of section 26, 
article 5, of the constitution, wherein it is declared: "No 
other executive state office shall be continued or created, and 
the duties now devolving upon officers not provided for by 
this constitution shall be performed by the officers herein 
created." Merrill v. State. ...----------........... . 509 

Treasurer. Bond. Liability of Surety.  
2. While approval of the official bond of a state officer is not 

necessary to its validity as against the sureties thereon, but, 
as it is for the benefit of the public, may be waived, yet this 
waiver is for the state to make, and the unauthorized filing 
of a bond, without approval, does not preclude the state from 
claiming a forfeiture under said section 15, chapter 10, Com
piled Statutes. State v. Paxton............... ....... 110 

3. The governor, not the secretary of state, is to approve the 
bond of a state treasurer. Hence, so far as the state is 
concerned, the filing of a treasurer's bond by the secretary 
of state, before it has been 'approved by the governor, does 
not dispense with the necessity of approval. State v. Paxton, 110 

4. Unless and until the state declares the forfeiture of an office 
because the official bond has not been approved, a bond filed 
with the secretary of state is effective against both prin
cipal and sureties. State v. Paxton..................... 110 

5. The approval of a bond of a state officer after, instead of 
before, filing is an "irregularity" which does not invalidate 
the bond. Section 13, chapter 10, Compiled Statutes. State 
v. Paxton ........................................... 110 

6. Where a bond is approved after being filed with the secre
tary of state, whether it relates back to the time of filing, in
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the sense that it would waive the neglect to procure approval 

in the time fixed by law, quarre. State v. Paxton ........... 110 

7. A bond can be delivered but once. If after delivery it is 

altered by the addition of further sureties, and again deliv

ered, there is in effect a delivery of a new bond, which will 

take effect as such from the date of the last delivery. State 
v. Paxton ........ ......... ........................... 110 

8. The bond of a state treasurer is governed by different rules 
from that of a county treasurer. State v. Paxton......110, 122 

See COUNTIES AND COUNTY- OFFICERS, 1.  

9. In view of the several decisions in this cause, the sole re
maining issue is whether the defalcation of the principal 

in the bond occurred during the last term, or in whole or 

part during his first term of office; and, if such defalcation 

occurred during his last term, the defendants are liable 

therefor. State v. Paxton.............................. 110 

Statute of Frauds. See TRusTs, 1.  
A contract for the purchase of certain shares of stock in a cor

poration and for the repurchase of the same upon the hap
pening of a certain event, where it has Ibeen fully performed 
by one of the parties thereto, is not within the statute of 
frauds. Fremont Carriage Mfg. Co. v. Thomsen ........... 370 

Statutes. See CONSTITUTIONAL LAW.  

Appeal in action against estate, repeal of act. See APPEAL AND 

ERRoR, 22.  
Amendment.  

1. The act of March 31, 1899, to regulate and limit the hours 
of employment of females, does not amend the act of 1883 
to protect the health of female employees in stores, offices 
and schools. It is an act complete in itself, and is not re
pugnant to the provisions of section 11, article 3, of the con
stitution. Wenham v. State........................... 394 

2. The act of 1887 amending section 12 of the Criminal Code, 
contained but one subject and that subject was clearly ex
pressed in the title. Richards v. State................... 808 

3. The legislation embraced in the said act of 1887 was within 
the title to the act of 1873, providing for the establishment 
of a Criminal Code, and was germane to section 12 of the 
last-mentioned act. Richards v. State................... 808 

4. The act of 1895 amending section 12 of the Criminal Code, 
was constitutionally adopted and is a valid law. Richards 
v. State ...................... ........................ 808 

Construction.  
5. Where a part of an act has been declared invalid, and the 

remainder is complete and perfect in all its parts, and is
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capable of execution, it will be u'pheld and enforced, unless 
It is apparent that the invalid part was an inducement to the 
adoption of the remainder. Merrill v. State............. 509 

6. The part of chapter 33, Compiled Statutes, 1901, relating to 
an attempted appropriation for the salary of the deputy food 
commissioner, which has been declared invalid, was not an 
inducing element to the passage of the remainder of the act.  
Merrill v. State ...................................... 508 

7. The doctrine of strict construction of a penal statute, does 
not apply to the bastardy act. Parker, nae West, v. Nothomb, 

308, 310 
8. In construing a statute, the strict letter of the law ought 

not to be followed when such an interpretation would lead 
to an unreasonable or absurd conclusion. The court will en
deavor to ascertain the true intention of the legislature, and 
give it effect rather than the literal sense of the terms em
ployed. Parker, nde West, v. Nothomb.................. 315 

9. In construing a remedial statute, we should consider (1) the 
action taken by the law-making body, (2) the changes which 
have been made, (3) the reasons for such changes, and (4) 
the evils sought to be remedied. HOLCOMB, J. Parker, n6e 
West, v. Nothomb ................................. 315, 317 

10. The statute creating the agister's lien is remedial in its 
nature, and should be liberally construed for the purpose 
of effectuating its object. Becker v. Brown................ 264 

11. The words boriginal Code," when used in the title to a bill 

providing for the amendment and repeal of a section of the 

general law relating to crimes, should be construed as re
ferring to the Code of 1873 and not to the abrogated Code of 

1866. Richards v. State ............................... 808 

Enactment.  

12. An immaterial change in the title to a bill, whenever made, 
is without legal effect. Richards v. State.................. 808 

13. The purpose of the legislature, by the act of 1887,, to 
amend and repeal section 12 of the Criminal Code, is not 
rendered doubtful by the reference to section 11 in the re
pealing clause. Richards v. State......................... 808 

14. A defect or imperfectioln in the title of a legislative bill may 
be corrected by amendment at any time before the bill is put 
upon its passage. The constitution does not require that 
every bill shall be read at large on three different days i'n 
each house of the legislature under an exactly identical 
title. Richards v. State................................ 808 

Subjects and Titles.  
Subjects and titles of amendatory acts. See STATUTES, 1-3.
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Statutes-concluded.  
15. The act of the legislature approved March 31, 1899, "To regu

late and limit the hours of employment of females in manu
facturing, mechanical and mercantile establishments, hotels 
and restaurants; to provide for its enforcement and a pen
alty for its violation," contains but one subject, and in its 
terms is no broader than its title, in which its subject is 
clearly expressed. Wenham v. State.................. 394 

16. Chapter 33 of the Compiled Statutes of 1901 does not con
flict with section 11, article 3, of the constitution, declaring 
"that no bill shall contain more than one subject." Merrill 
v. State ..... .......... ...................... 509 

Stay. See APPEAL AND ERRon, 26-30.  

Stipulations.  
1. The right of a party to withdraw or amend a stipulation of 

facts filed in a case, is within the sound discretion of the 
trial court; ande the ruling of the trial court with regard 
thereto, will not be disturbed in the absence of abuse. State 
Ins. Co. v. Farmers' Mutual Ins. Co................... 34 

2. Where a defendant at the trial stipulates that a fact exists, 
he may not secure a reversal after judgment against him 
because of a defective pleading of the stipulated fact. Ben
nett v. Bennett ................................... 441 

Stolen Goods. See LARCENY. RECEIVING STOLEN GOODS.  

Streets. See MuNIcIPAL CoronATIoNs.  

Subrogation.  
1. While subrogation is not founded on contract, and is a crea

tion of equity, existing solely for accomplishing the ends of 
substantial justice, there must in every case where the doc
trine is invoked, in addition to the inherent justice of the 
case, concur therewith some established principle of equity 
jurisprudence, as recognized and enforced by courts of 
chancery. Meeker v. Larsen......................... 158 

2. One who furnishes money for the purpose of discharging a 
mprtgage lien upon real estate can not claim subrogation to 
the rights of the mortgagee in the absence of an agreement 
or understanding that the mortgage is to be kept alive for 
his benefit, or that he shall be given a lien on the premises 
in lieu of the one which has been discharged. Meeker v.  
Larsen ..... ............ ...................... 158 

Summons. See PROCESs.  

Supersedeas. See APPEAL AND EnROB, 26-30.  

Surplus. See MORTGAGES, 8, 9.  

Survey. See PuRLio LANDS.
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Taxation. See MUNICIPAL CORPORATIONs, 7.  

Judicial notice as to standard of valuation of property for as
sessment. See EVIDENCE, 5.  

Assessment of Railroad Property.  
1. Sections 39 and 40 of the revenue act embrace the legislative 

plan and method of assessing railroad and telegraph prop
erties, which are complete within themselves, and capable of 
enforcement independent of the provisions of section 32.  
State v. Savage ............................... ....... 714 

2. The state board of equalizationa is by law constituted a spe
cial tribunal for the purpose of assessing railroad and tele
graph properties, and in the valuation and assessment of 
such property for taxation purposes it is given exclusive 
jurisdiction. State v. Savage............... ......... 714 

3. It is the duty of the state board of equalization to value and 
assess for purposes of taxation, all railroad and telegraph 
properties of all kinds within the state, with the exceptions 
mentioned il sections 39 and 40 of the revenue act. State 
v. Savage .................... -.-............-..... 714 

4. The state board of equalization, in the assessment of ral
road and telegraph properties, should include in its assess
ment the value of the franchise with the tangible property 
assessed. State v. Savage................ ............ 714 

5. In the assessment of railroad and telegraph property, the 
state board of equalization may consider not only the re
turns required to be made by sections 39 and 40 of the reve
nue act but also all other information of a trustworthy char
acter obtainable which may tend to establish the true value 
of the property assessed. State v. Savage...... ........ 714 

6. The provisions of section 32 of the revenue act, requiring 
the assessment of the capital stock of the corporations 
therein named, at its actual value, after deducting there
from the value of the real estate and personal property of 
such corporation assessed as such, are not applicable to the 
assessment made by the state board of equalization of the 
properties of railroad and telegraph companies. State v.  
Savage ............ ................................. 714 

7. In assessing railroad and telegraph property, it is the duty 
of the state board of equalization to secure all reasonable 
and necessary trustworthy information relative to the value 
of the entire property of each corporation assessed, and 
assess such property as a unit or as one property. State v.  
Savage ............ ............- .... -.. -----..... 714 

8. In determining the value of the property assessed, it is the 
duty of the board to consider all factors having the elements 
of property, whether tangible or intangible, which enhance



990 INDEX.
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the value of the corporate estate, and value such property for 
assessment purposes so that the valuation placed thereon 

shall harmonize with the constitutional rule of uniformity.  

State v. Savage ....................................... 714 

9. Where railroad and telegraph properties are situated in more 
than one state, it is necessary to consider a'nd determine the 

value of the whole property, wherever situated, as an en
tirety, and then determine what proportion of the whole 

property is situated and used in this stat6 and subject to 

taxation therein; the relation such part bears to the whole 
property as to its value being the basis on which the as

sessment is to be made. State v. Savage................. 714 

10. The market value of the stocks and bonds of a railroad cor
poration is an important factor, with other pertinent in

formation, by which to determine the fair cash value of the 

property assessed which is represented by such stocks and 
bonds. State v. Sqvage................................ 714 

11. The earnings of a railroad company is evidence of a most 
important character in determining the true value of the 
property from which the earnings accrue, and is one of the 
chief elements which give value to the property, and should 
be considered in determining the value for assessment pur
poses of the entire corporate property which is assessed.  
State v. Savage ....................................... 714 

12. Where the property of a railroad corporation is assessed by 
the state board of equalization as a unit, and in fixing the 
value thereof the board takes into consideration the fact that 
the property is being used for effectuating the objects of the 
corporation, is earning an income in the transportation of 
passengers and carrying of freight for hire, and that such 

corporation is exercising the rights, powers and privileges of 
corporations organized for the purpose of engaging in busi
ness as common carriers, such assessment, so made, would 
include and cover the intangible as well as the tangible 
property of the corporation, and would be an assessment of 
its franchise. State v. Savage.......................... 714 

13. Evidence examined in the case at bar, and held that in the 
assessment of the properties of the railroad and telegraph 
companies by respondents the franchises of such corpora
tion were valued and assessed in the assessment of the physi
cal properties of such corporations. State v. Savage... .... .714 

14. The power of the state board of equalization to value and 
assess for tax purposes sleeping and dining cars operated 
on railroads in this state, is derived from the statute, it be
ing within the province of the legislature to select a method
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by which all such properties shall be vahred and assessed, 
which is exclusive when no constitutional rule is violated.  
State v. Savage ...................................... 714 

15. In assessing sleeping and dining cars under the provisions 
of sections 40a and 40b of the revenue act, the poard can 
not value and assess the franchises or other intangible prop
erty of the corporations owning such cars as independent 
species of property. In estimating the value of such prop
erty for assessment purposes the assessing board, in deter
mining the value thereof, is not confined alone to the cost 
of construction, but may consider the value of the property 
assessed as a means of earning income, the profitableness of 

the use to which it is put, and ascertain and fix its true 
value for assessment purposes with reference to the value 
it has as used and by reason of its use. State v. Savage.... 714 

16. Allegations in an alternative writ of mandamus to compel 
the state board of equalization to reassess railroad and tele

graph properties held to present an issue of fraud in regard, 
to the manner of making the assessment complained of.  
State v. Savage ...................................... 714 

17. In mandamus proceedings against the state board of equal
ization to compel a reassessment of railroad properties, held, 

that, under the evidence, the inference is not warrantable 
that the respondents acted from improper Motives and fraud

ulently, in making the assessment complained of, with the 

wrongful intention of discriminating in favor of the rail
road and telegraph companies whose property was assessed.  
State v. Svage ...................................... 714 

18. Whether the provisions of law requiring the valuation of 
railroad and telegraph property for assessment purposes 
made by the state board of equalization, shall be taken and 
accepted as a correct assessed valuation of such property 
for municipal purposes in cities of the metropolitan a'nd 
first class, when a different standard of valuation prevails 
as to the assessment of all other property in such cities, 
violates the constitutional provision requiring taxes to be 
uniform throughout such municipality as an independent 
taxing jurisdiction,-quwure. State v. Savage................ 714 

Enforcement.  
19. In consequence of section 144, article 1, chapter 77, Com

piled Statutes, an action to quiet title to real property and 
remove a cloud therefrom, directed against an apparent lien 
by way of tax or special assessment, is only maintainable in 
case such tax or assessment itself is absolutely void. Phila
delphia Mortgage d& Trust Co. v. City of Omaha............ 93 

.20. If the tax is not wholly void in Itself, or levied or assessed
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for an unauthorized purpose, a person who claims for some 
other reason that he or his property should not be held to 
pay it is left to the remedy provided by said section 144, or 
to make his defense when the alleged tax lien is sought to 
be enforced. Philadelphia Mortgage & Trust Co. v. City 
of Omaha ....................................... 93 

Owner of Property.  
21. The owner of personal property, within the meaning of the 

tax laws, is the person who has the legal title thereto.  
Union Stock Yards Nat. Bank v. Thurston County......... 410 

22. Where cattle are mortgaged and the mortgage assigned to 
a bank, it is error to assess such cattle for taxation against 
the bank; it never having any other interest in the cattle 
except as mortgagee. Union Stock Yards Nat. Bank v.  
Thurston County .............................. 410, 411 

Property Defined.  
23. The word "property" as used in the constitution (art. 9, 

sec. 1) is a generic term, and includes all property of what
ever description, whether tangible or intangible. State v.  
Savage ... ... ................................ 714 

Review and Correction of Assessment.  
24. The presumption is that when an officer or assessing body 

values property for assessment purposes he acts fairly and 
impartially in fixing such valuation. State v. Savage...... 714 

25. In assessing property for taxation purposes the state board 
of equalization is clothed with quasi-judicial powers as to 
the valuation of such property, and when it has once acted 
on sufficient information, and expressed an honest judg
ment as to such vglue, its judgment can *not be controlled 
by the writ of mandamus. The writ of mandamus is not a 
writ to correct errors, but to compel action. State v. Savage, 714 

26. A board of county commissioners, under the provisions of 
section 1, article 2, chapter 77, of the Compiled Statutes, has 
the authority to correct errors and omissions in the assess
ment rolls of the county of which they are commissioners 
"within six months from the time the taxes would, if regu
larly assessed, have become delinquent." Union Stock Yards 
Nat. Bank e. Thurston County....................... 408 

27. Evidence held Insufficient to support judgment of district 
court dismissing petition in error from proceedings of 
county board in correcting an alleged error In an assess
ment. Union Stock Yards Nat. Bank v. Thurston County.. 410 

Tax Titles.  
28. Where right of action on tax-sale certificate has been per-

992
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mitted to lapse, it carries with it all right to recover for 
subsequent taxes paid by the purchaser on the same prop
erty. Battelle v. Douglas County ........................ 329 

29. Section 180 of chapter 77, article 1, Compiled Statutes of 
Nebraska, prevents bringing any action against the county 
for refunding payments on illegal tax-sale, after five years 
have elapsed without any demand for a deed or action of 
foreclosure. Battelle v. Douglas County................. 329 

Valuation. Uniformity.  

30. The constitution requires that in the assessment of taxes 
for municipal purposes, such taxes shall be uniform with 
respect to persons and property within the jurisdiction of the 
body imposing the same. State v. Savage................ 714 

31. In observing the constitutional rule of uniformity, property 
which escapes taxes altogether can not be taken into account 
in. determining the standard of valuation of property actu
ally listed, returned aild assessed, on which taxes are levied.  
State v. Savage ............................. ....... 714 

32. In assessing property for taxation the dominant idea of the 
organic law is that needful revenues shall be raised by levy
ing a tax on property by valuation, in such manner that 
every owner of property subject to taxation shall pay taxes 
in proportion to the value of the property owned. State v.  
Savage ............ .................................. 714 

33. Where an assessing officer or board disregards well-known 
rules for the valuation of property assessed, and has refused 
to consider trustworthy and pertinent information regarding 

such values, and arbitrarily assesses property at a grossly 
inadequate sum, such assessment may be treated as fraudu
lent, and as, in law, no assessment. State v. Savage........ 714 

34. Where in the assessment of property for municipal purposes 
in cities of the metropolitan and first class different stand
ards of valuation prevail than in the assessment of prop
erty generally throughout the state for general revenue pur
poses, and the state board of equalization can not assess 
property in harmony with such different standards of valua

tion, it is their duty to observe the rule of uniformity of 
valuation of property assessed generally for revenue pur
poses, rather than the standard prevailing in the cities of 
the classes mentioned when property therein is assessed for 
municipal purposes. State v. Savage.................... 714

Theft. See LARCENY.  

70
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Time.  
Extension of time of payment as release of surety. See PRIN

CIPAL AND SURETY, 5, 6.  
For transmission and filing of record on appeal. See APPEAL 

AND ERROR, 19, 21.  
Reasonable time for sale by factor. See FACTORS.  
Reasonable time to prepare for hearing. See IN.umsnoN, 2.  

Title. See TAXATION, 28, 29.  
To land on vacation of streets. See MUNICIPAL CORPORATIONS, 8.  
When title of goods shipped passes to purchaser. See SALES, 1.  

Treasurers.  
Bond of treasurers. See COUNTIES AND COUNTY OFFICEBS, 1.  

STATE AND STATE OFFICERS.  

Trespass. See NEGLIGENCE. RAILROADS, 6.  

Trial. See CONTINUANCE. EXECUTORS AND AD),mINISTRATORS, 2-6.  
INSTRUCTIONS. QUESTIONS FOR COURT. QUESTIONS FOR 
JURY.' REPLEVI N. STIPULATIONS.  

Offer of proof. See APPEAL AND ERROR, 12.  
Right of trial by jury. See JURY, 3.  
Trial to court. See APPEAL AND ERROR. 6, 7.  

Directing Verdict.  
1. If the court has jurisdiction of a case, and the evidence is 

undisputed, it is not error to direct a verdict. Dodd v.  
Skelton ............ ................................. 5$5 

2. When the evidence introduced by the plaintiff is insufficient 
to prove a cause of action, it is the duty of the court, upon 
the request of the defendant, to instruct a verdict in his be
half. Fremont Brewing Co. v. Hansen................... 456 

Irregularities.  
3. A party defendant 1i an action to quiet title, can not be 

heard to complain that the action was brought on the equity 
side of the docket, when by his answer he has invoked the 
action of the court in his own behalf. McBride v. Whitaker, 137 

Reception of Evidence.  
4. The order in which evidence shall be introduced in the trial 

of a cause, is to a great extent discretionary with the trial 
court; and it is not the exercise of that discretion, but the 
abuse of it, that constitutes reversible error. McDermott 
v. Manley ............................................ 194 

Reserved Case.  
5. Under sections 438 and 439, Code of Civil Procedure, the trial 

court after verdict may order the case reserved for argu
ment or consideration of some point of law, and on consid
eration thereof render such judgment as ought to be had in 
view of its decision upon said point. Barge v. Haslam..... 656
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6. This power exists only with reference to specific points of 
law arising upon the pleadings or the evidence. A case can 
not be reserved after verdict upon the general question 
whether, under the evidence, the plaintiff is entitled to re
cover. Barge v. Haslam............................... 656 

7. Where a case is reserved after verdict for further considera

tion, the point or points of law upon which it is reserved 
must be stated specifically in the record. Barge v. Haslam, . 656 

Special Findings.  

S. Whether to submit special findings to the jury is largely 
within the discretion of the trial court, and, in the absence 
of an abuse of such discretion, the refusal to submit such 

findings will not be reviewed. Chicago, St. P., M. & 0. R.  
Co. v. Lagerkrans ........................ 566 

Witnesses. Limiting Number.  

9. It is permissible for trial courts, in the exercise of a sound 
discretion, to limit the number of witnesses that may be 
called to prove facts collateral to the main -issue. Biester 
v. State ............ .............. ................... 276 

10. Litigants should, ordinarily, anticipate the exercise of such 
discretionary power. Biester v. State...................... 276 

Trover. See CONvERsIoN.  

Trusts. See HOMESTEAD, 3.  

1. As between the parties, and in the absence of fraud, an 
agreement creating a trust in chattel property need not be in 
writing. Wolf v. Haslach.............................. 303 

2. A sale to a trustee, of the trust property, is not void at all 
times and under all circumstances. Ordinarily, the cestui 
que trust has the option to affirm or repudiate such sale. An 
unreasonable delay in making such election will be con
strued as an affirmance. Shelby v. Creighton............. 485 

3. Securities which the principal debtor has given his surety 
by way of indemnity, are deemed in equity to be held by the 
surety in trust for the payment of the principal obligation.  
Harlan County v. Whitney............................. 105 

Turntable. See NEGLIGENCE.  

Ultra Vires. See CoRoRATIONS, 4, 5.  
Plea of, by stranger. See PARTIES.  

Undue Influence. See CONTRACTS, 8, 9. DEEDS.  

United States.  
Survey of lands. See PUBLIc LANDS.
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Usury.  
Evidence held to sustain the defense of usury, and that the 

debt had been fulli paid and discharged. Rawles v. Reichen
bach ....... ...................................... 29 

Variance.  
Between pleading and proof. See LANDLORD AND TENANT, 5.  

Vendor and Vendee.  
Failure to Record Deed. Effect.  

See MORTGAGES, 4.  

1. Deeds, mortgages and other instruments required to be re
corded are void as to subsequent purchasers whose deeds, 
mortgages or other instruments shall be first recorded. Com
piled Statutes, ch. 73, sec. 16. Ames v. Miller............. 204 

2. The term "deed" as used in said chapter embraces every in
strument in writing by which any real estate or interest 
therein is created, aliened, mortgaged or assigned, or by 
which the title to any real estate may be affected in law or 
equity, except last wills, and leases for one year or for a less 
time. Compiled Statutes, ch. 73, sec. 46. Ames v. Miller.... 204 

3. Where a grantor of real estate, who, as disclosed by the rec
ord, is the owner of a legal and mortgage estate therein, 
which apparently have merged, and who assumes and pro
fesses to be the owner of the entire estate and to be able to 
convey the same, sells such real estate to a bona-fide pur
chaser who pays full value therefor, relying on the state of 
the public records which disclose an apparent merger of 
the mortgage into the legal estate in the hands of his 
grantor, and when, from the facts and circumstances sur
rounding the transaction, and upon due inquiry, nothing ap

pears from which a contrary intent as to a merger of the two 
estates- may be inferred, such purchaser will be protected in 
his title so obtained as against one who has an equitable 
lien on such property as assignee of the mortgagee, but who 
has failed to have recorded in the proper office an assign
ment of the mortgage under which he claims. Ames v.  
Miller ............ ................................... 204 

Lien. of Vendor.  

4. Where the vendor of real estate executes to the vendee a 
bond for a deed, the vendee giving notes for the purchase 
price, the reservation of the legal title by the vendor is se
curity for the payment of the purchase price, and upon 
default of the vendee, the vendor may treat the contract as 

a mortgage, and foreclose it as such. First Nat. Bank of 
Falls City v. Edgar................................... 340 

5. When the vendor transfers one or more of a series of notes, 
given for the purchase price, executed by the vendee under 
a bond for a deed, such assignment carries with it an equita-
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ble assignment pro tanto of the lien of the vendor upon the 
land conveyed. First Nat. Bank of Falls City v. Edgar...... 340 

Recitals in Deed. Notice.  
6. A recital in a deed of conveyance that It is subject to certain 

mortgages, described therein, is notice to all persons claim
lug through or under such deed of such facts as might be 
ascertained reasonably by investigation of the record and 
following up the information imparted thereby. Carter v.  
Leonard ............................................. 670 

7. Where a deed of conveyance recites that it is subject to a 
mortgage, and where a mortgage is of record, which might 
reasonably be taken to be one of those referred to in such 
recital, one claiming through the deed is bound to inquire, 
and can not avoid such duty because of an error in the de
scription, which renders it somewhat doubtful what tract 
is intended. Carter v. Leonard......................... 670 

8. A recital in a deed that land conveyed is subject to a certain 
mortgage, is not the less constructive notice because con
tained in and a part of an agreement to pay the mortgages 
referred to. Carter v. Leonard......................... 610 

Verdict. See TRIAL.  

Waiver.  
Of approval of official bond. See PRINCIPAL AND SURETY, 3.  

STATE AND STATE OFFICERS.  

Of prepayment of fees for transcript of record. See APPEAL 
AND ERROR, 20.  

A waiver is an intentional relinquishment of known rights, and, 
except in case of waiver of forfeitures, requires either con
sideration or the elements of estoppel. State v. Paxton. ... 110 

Waters and Watercourses. See BOUNDARIES.  

1. The remedy set forth in section 35, article 2, chapter 99a, 
Compiled Statutes, providing, on dispute as to irrigation 
rights, for summary action by the under assistants of the 
state board of irrigation, is not exclusive and ergo does not 
prevent equity jurisdiction of disputes between water appro
priators of matters not in terms confided to such assistants.  
Farmers & Merchants' Irrigation Co. v. Cozad Irrigation Co., 3 

2. The right of a prior appropriator to water is to get his al
lotted supply without unreasonable inconvenience because 
of the effect of subsequent appropriations. Farmers & Mer
chants' Irrigation Co. v. Cozad Irrigation Co............... 3 

3. The "reasonable convenience" in getting water of a prior ap
propriator defined as follows: Such convenience as leaves it



INDEX.

Waters and Watercourses-concluded. I 
profitable to him to take out the water, and, in addition to 
that, gives him every advantage which he can have without 

causing a greater disadvantage to a subsequent appropriator.  
Farmers & Merchants' Irrigation Co. v. Cozad Irrigation Co., 3 

Wills.  
Agreement to bequeath homestead. See HOMESTEAD, 1-3 

Witnesses. See DEPOSITIONS.  

Absence as ground for continuance. See CONTINUANCE.  
CRIMINAL LAW AND PROCEDURE, 1-4.  

Limiting number .of witnesses. See TRIAL, 9, 10.  
Opinions. See EVIDENCE, 6. , 

1. Statements of a witness merely going to show how he knows 
that a train stood on a crossing thirty minutes or more, 
which are otherwise -immaterial, should generally be admit
ted, at least in outline, but it is not error to strike them out 
as unresponsive, when volunteered in detail in answering a 
question as to the time and circumstances of the train's 
standing there. O'Donnell v. Chicago, R. I. & P. R. Co...... 612 

2. In the absence of a distinct admission of the precise state
ment tendered to be proved, a party who has laid the proper 
foundation may prove a previous statement made by a wit
ness materially contradicting his testimony. O'Donnell v.  

Chicago, R. I. & P. R. Co............................... 612 

Women.  
Regulation of hours of labor. See CONSTITUTIONAL LAW. 1, 2.  

Woras and Phrases.  
1. "Bordereau." See Index to Notes.  
2. "Deed." Ames v. Miller................................ 204 

3. "May," State v. City of Alliance....................534, 537 
4. "Original Code." Richards v. Slate...................... 108 

5. "Owner." Union Stock Yards Nat. Bank v. Thu r.ston County, 410 

6. "Property." Sthte v. Savage................... .......... 714 
7. "Reasonable convenience." Farmers & Merchants' Irrigation 

Co. v. Cozad Irrigation Co............................... 3 
8. "Same." Garnett v. Meyers ......................... 287, 291 
9. "Unmarried." Parker, nte West, v. \Nothomb..........308, 315 

Work and Labor.  
Regulation of hours of service. See CONSTITUTIONAL LAW, 1, 2.  

Evidence held sufficient to sustain verdict for plaintiff in an 
action for services rendered. Lomax v. Holbine .......... 270 

Writ of Assistance. See AssIsTANcE, WRIT OF.  

:-Ray.  
Admissibility of X-ray photographs in evidence. See Evi

DENcE, 4.
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