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Gadsden v. Johnson.

JAMES (GADSDEN, APPELLEE, V. J. S. JOHNSON ET AL., APPEL-
‘ LANTS.-

FiLEp JuLy 1, 1902. No. 11,888.
Commissioner’s opinion, Department No. 3.

1. Release of Mortgage. A formal release of a mortgage executed
by the mortgagee extinguishes the lien of the mortgage,
whether the same is fully paid or not. If the release is made
through inadvertence or mistake, the lien of the mortgage may
be reinstated by proper proceedings taken therefor.

2. Evidence. Evidence examined, and held to support the decree of
the district court.

APPEAL from the district court for Colfax county.
Heard below before HOLLENBECK, J. Affirmed.

Charles J. Phelps and Rich & Clapp, for appellants.
Frank Dolezal and George H. Thomas, contra.

DUFFIE, C.

The plaintiff and appellee brought this action to quiet
his title to the south 88 feet of lot 16 in block 80 in the city
of Schuyler, he claiming title thereto by quitclaim deed
made to him by Abraham Code and wife, of date November
26, 1894. A history of the title to the lot, so far as neces-
sary to be understood, is the following: Abraham Code
and oné Innes were partners in the mercantile business
in Schuyler for some time prior to April, 1892, and owned
this property, the business being conducted in a store
building located thereon. In April, 1892, they made an
assignment for the benefit of their creditors, and in due
course Andrew F. Ross was elected assignee of the estate,
and the lot in question was conveyed to him by the sheriff
of the county. Thereafter and on October 5, 1892, the as-
signee, Ross, pursuant to an order of the district court of
Colfax county, conveyed the lot to the defendant Johnson,
the consideration, as claimed by the plaintiff, being fur-
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nished by Code, one of the partners, Johnson taking the
title as trustee for him. Some time in May, 1893, Code
bought from the creditors of Code & Innes the stock of
goods and other assets of the insolvent partnership at
sixty-five per cent. of the appraised value thereof; the
money for that purpose being furnished partly by the
Schuyler National Bank, of which Johnson, one of the
defendants, was cashier, and partly by individual friends
of Code; the agreement under which the money was fur-
nished being that a bill of sale of the stock and bills re-
ceivable should be made to Johnson, in whose name the
business should be conducted, and to whom all proceeds
of the sales should be paid; he to use the same in repaying
the borrowed money. At this time the defendant Sum-
mers held two mortgages on the store lot,—one for $1,000,
of date July 18, 1891, the other for $2,500, of date Sep-
tember 16, 1891. Summers was president of the Schuyler
National Bank, and in relation to the $2,500 mortgage,
above mentioned, it is claimed by appellee, and not dis-
puted, that the copartnership of Code & Innes at the time
of executing this mortgage, had an agreement with the
bank by which it was to advance to them money as needed,
not to exceed $2,500, and that the mortgage above men-
tioned, and the note secured thereby, were made to Sum-
mers, the president, as collateral security for the amount
which might be so advanced. At the time of the assign-
ment the sum of $2,460 had been advanced by the bank,
and the $2,500 mortgage stood as security therefor. Some
time after the lot had been conveyed to Johnson by the
assignee, Code & Innes, their wives joining with them,
each execnted a quitclaim deed to Johnson of the lot in
controversy. Johnson claims that these deeds were made
for the purpese of vesting in him the full equitable, as well
as the legal, title, and that the consideration therefor was
the discharge of Code & Innes from liability for the pay-
ment of the debts these mortgages were made to secure,
while Code and the appellee claim that one Hughs was
negotiating for a purchase of the lot, was dissatisfied with
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the title held by Johnson, and demanded that he secure
quitclaims from Code & Innes, and that these deeds were
made for the purpose of vesting in Johnson any interest
they might have in the lot which did not pass to Johnson
by the deed of their assignee, and that the sole purpose in
making them was to satisfy a prospective purchaser, and
allow Johnson to make a sale for the benefit of Code. The
district court evidently took this view of the case, which
we think is sufficiently supported by the evidence.
On the 29th of March, 1893, and about the time that
. Hughs was negotiating for the lot, Summers filed a re-
lease of the mortgage for $2,500, which was duly recorded,
and on May 6, 1893, the officers of the bank procured the ‘
county clerk to erase from this mortgage the date and book
and page of its former record, and to again record the
same in Book V. at page 289, the first record thereof being
made in Book V. at page 74. The appellants insist that
the mortgage, or the debt for which it stood as collateral,
was never paid in full, and that the release was filed to
allow Johngon to consummate a sale of the lot to Hughs
divested of liens, and that when the trade with him fell
through, the mortgage was refiled, in the belief that by
this means it would still stand as security for what they
still claimed remained unpaid upon the mortgage debt.
In their cross-bill, filed for the purpose of securing a fore-
closure of this mortgage, no claim is made that this re-
lease was filed through inadvertence or mistake, nor is it
asked that the same shall be reinstated as a lien against
the mortgaged premises for any amount found due
thereon, and in this state of the case, the district court
was undoubtedly right in holding that it could not be re-
garded as a lien on the premises, even though the conten-
tion of the appellee that the mortgage had been fully paid,
and the release executed because of such payment, was not
plainly shown. The instrument was more than an ac-
knowledgment of the payment of the mortgage debt. It
expressly released the mortgage, the mortgagee’s interest
in the land. Geadsden v. Latey, 42 Nebr., 128.
36
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The defendants, in their cross-bill, also asked that the
mortgage for $1,000 be foreclosed, and the plaintiff, in
his answer to the cross-bill, alleged that the same had been
paid and should be released. The court, by its decree,
found that the rents and profits arising from the premises
since the defendants had possession thereof belonged to the
plaintiff, and that after crediting the same on the mort-
gage there remained due thercon the sum of $304.57,
which was made a first lien on the lot. The dcfendants
complain of this finding as against the evidence. A re-
view of the evidence would acconiplish no useful purpose,
and would unduly extend this opinion. It will suffice to
say that the sum of $1,000 withheld by Johnson upon the
claim that Code had promised him a bonus in that amount
for assisting to raise the money to purchase the assets of
the insolvent copartnership from the assignee, might, un-
der the evidence, very projcrly be applied on one or the
other of these mortgages, and a further sum of from $2,000
to $2,200, growing out of the sale of some Omaha prop-
erty held by Johnson, as he claims, in his own right, but
which Code asserts was held in trust for his benefit, might
also, without violence to the testimony, be applied as a
payment by Code to the bank.

We are satisfied that the decree of the district court is
right, and recommend that it be affirmed.

AMES and ALBEkT, CC., concur.

- By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is
AFFIRMED.
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Herbage v. Ferree.

HENRY HERBAGE, APPELLEE, V. JOSIAH B. FERREE ET AL.,
APPELLANTS.

FirLep JUuLY 1, 1902. No. 12,016.
Commissioner’s opinion, Department No. 3.

Dormant Judgment: ILi1EN: DECREE FOR SPECITIC SALE OF REALTY.
Section 482 of the Code of Civil Procedure, which provides when
a judgment shall become dormant and cease to operate as a
lien on the real estate of the judgment debtor, does not apply
to a decree for the sale of specific real property.

APPEAL from the district court for Douglas county.
Heard below before WALTON, J. Afirmed.

Edward W. Simeral, for appellants.
Crane & Crane, contra.

DurrFig, C. -

The defendants have appealed from an order confirming
a sale made under a decree of foreclosure. The principal
objection made to the confirmation, and the only one urged
in this court, is.the following: “Ifor the reason that no
execution or order of sale has been issued on said judg-
ment or decree for more than five years last past.” The
appellants insist that a decree of foreclosure becomes dor-
mant if no steps are taken to enforce it for five years after
its rendition, and that in this respect it is like a judgment
at law. We can not concur in this view. The supreme
court of Ohio, in construing a statute similar to our own,
has said: “Section 422 of the Code, which provides when
a judgment shall become dormant and cease to operate as
a lien on the estate of the judgment debtor, does not apply
to a decree for the sale of specific real property.” Beau-
‘mont v. Herrick, 24 Ohio St., 445. And again, in Moore
v. Ogden, 35 Ohio St., 430, it was held that a decree fore-
closing a mortgage was not a judgment within the mean-
ing of section 422 of the Ohio Ccde, and that such decree



452 NEBRASKA REPORTS. [Vor. 65

Klein v. Pederson.

did not become dormant by a failure to issue an order of
sale within five years.

Following these decisions, we recommend that the judg-
ment of the district court be affirmed.

AMES and ALErT, CC., concur.

By the Court: IFor the reasons stated in the foregoing
opinion, the judgment of the distriet court is

AFFIRMED.

Davip G. KLEIN v. JOHN PEDERSON.
Firep JuLy 1, 1902. No. 12,041,
Commissioner's opinion. Department No. 3.

Fraud: PARTY IN PART DELICTO: ILLE3JAL ACT: BASIS FOR RECOVERY:
PusLic Poricy: RELIEF. A party in pari delicto can not make
his illegal act a basis of recovery; but where the stronger mind
talkkes possession of the weaker, or where through ignorance
and without any intent to violate the law, one is led by fraud
and misrepresentation to the performance of an act against
public policy, the courts will not deny him relief against those
whose fraud persuaded him to the act, and who seek to profit
therefrom.

Error from the district court for Lanen~ter county.
Tried below before I'rost, J. Affirmed.

Thomas J. Doyle, for plaintiff in error.
Stephen B. Pound, conira.

Durrig, C.

This is an action at law to recover the sum of $40 paid
by the defendant in error to the plaintiff in error to pre-
vent a criminal prosecution. There was a trial to the
court without a jury and finding and judgment for the
plaintiff below, from which the defendant has taken .error
to this court.

The record discloses the following facts: Pederson, the
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defendant in errvor, is a farmer living some fifteen miles
distant from the city-of Lincoln. He is a Dane and un-
able to read or write the English language and wholly
unacquainted with court proceedings. For three or four
years previous to the transaction in question he had fur-
nished one Yanow, a groceryman, with butter, for which
Yanow paid something above the market price on account
of its good quality and because some of his customers de-
sired to be furnished butter of this kind and quality.
Klein, the plaintiff in error, is a butcher, whose place of
business joins Yanow’s grocery store, the two being con-
nected by an archway. November 18, 1899, P’ederson and
his wife brought some butter to Yanow’s store, which was
taken from the buggy by Har ry Yanow, a brother of Henry
Yanow, the proprietor of the store. ’l‘he butter was taken
to the back part of the store and weighed. Pcderson did
not enter the store at the time and he and his wife went
to another part of the city for the purpose of trading with
another merchant. During his absence Yanow had tele-
phoned for one Rohde, a health officer of the ¢ity, and
made complaint that Pederson had sold him adulterated
butter. On Pederson’s return Yanow accused him of sell-
ing adulterated butter and infcrmed him that he was go-
ing to have him arrested on that charge. Pederson denied
the charge, and after some conversation, Yanow, Rohde
and Pederson went to the police station, Pederson suppos-
ing that he was under arrest. At the police station the
matter was talked over, and the police judge told Peder-
son that he could go home, and return some other day. No
complaint was filed against him nor was he at any time
placed under arrest. Yanow and Pederson left the police
station, and returned to the store, and on the way Yanow
told him that for $25 he would drop the matter and settle
with the police. Pederson gave him the $25 about the
time of reaching the store. Yanow then went in, placed
some butter in a box, putting a paper over it, and said to
Pederson: “There is the butter. Take it now and get into
the buggy.” Without seeing the butter Pederson took the
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box and placed it in his buggy. About this time Rohde,
the lrealth officer, returned to. the store for the purpose
evidently of securing a sample of the butter of which
Yanow had made complaint. He went to the refrigerater
where Yanow had first shown him the butter which he
claiimed Pederson had sold him, and found it empty. He
then said to Yanow: “Where is the butter?” Yanow re-
plied: “Never mind. It isall right. There is a five dollar
bill in it for you.” Rohde resented this offer and im-
mediately went to Pederson’s wagon, removed the cover
from the box, and took out a sample of the butter. As
soon as the cover was removed from the box Pederson and
his wife, on seeing the butter, declared that it was not the
butter that they had made and delivered to Yanow. The
box of butter was then taken into the store and Yanow
paid back the $25 which Pederson had paid him. This
was not done, however, until Rohde manifested a -disposi-
tion to fully investigate the case. About this time Klein
entered the store, and apparently took great interest in
the matter. He declared that the sample of butter which
Rohde had taken away must be got back. He asked Ped-
erson to go with him to see Rohde about it. On their way
to find Rohde, Klein felt in his pockets, said he had no
money, and asked Pederson to give him $10 with which to
work Rohde. Klein had a talk with Rohde but accom-
plished nothing, and on their way back to the store he re-
turned the $10 to Pederson. When they reached the store
Klein said to Pederson: “Rohde knows what he is after.
He knows there is $50 in this case for his pocket and you
can not get out of it without you have to pay Rohde this
$50. If you will leave the money with me I think I can work
him a little cheaper, and I can save part of that money,
and pay you back.” XKlein and Yanow then called Peder-
son into the back room of Klein’s shop and Yanow said to
Pederson, “Just hand him out $50. I know youw’ve. got
it.” Klein again told Pederson that he would try to work
Rohde so as to get him out of it for less than $50; what
he did not pay to Rolhde he would give back to him, Ped-
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erson. Pederson had only $40, and this he gave to Klein.
Klein admits that he received the $40 from Pederson, but
his defense is that it was paid him for services to be per-
formed in preventing a criminal prosecution, and that,
the money being paid for. an illegal purpose, it can not
be recovered back.

The law is well settled that one who has been a party
to an illegal act will not be relieved from the legal effect
of it. No court of law or equity wili tend its assistance
in any way towards carrying out an illegal contract.
Therefore such contract can not be enforced by one party
against another either directly, by asking the ecourt to
carry it into effect, or indirectly, by claiming damages or
compensation for a breach of it. Gould v. Kendall, 15
Nebr., 549. That a party who is in pari delicto can not
make his illegal act the basis of a recovery, has been defi-
nitely settled by this and many other courts. DBut where
a strong mind takes advantage of a weaker, and by per-
snasion and influence procures the illegal act, this rule
ceases to be applicable. The wrong then rests chiefly,
if not solely, on the person by whom it was contrived, and
his confederate is regarded as the mere instrument for
accomplishing an end not his own. If a party should be
allowed immunity under such circumstances he would
be permitted to take advantage of his own wrong, and
reap a benefit from his own fraud. Devidson v. Carter,
55 Ia., 117. In Hess v. Culver, 77 Mich., 598, it is said:
“Where a man is defrauded, as often happens, by the mis-
representation of some one who assumes knowledge, and
where, under the circumstances, he is actually deceived,
and not eonsciously wrong, the fact that the transaction
is against public policy in law will not necessarily compel
the victim to submit to the fraud of the actual villian.
The only rigid rule forbidding relief is where parties are
in equal guilt. While the law does not draw fine dis-
tinctions in ascertaining equality of wrong, it recognizes
the fact than omne party to such an arrangement is not
necessarily an equal party in guilt or consciously guilty at
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all, and will not deny relief to an injured party against the
one who is really the deceiver and who commits fraud
by means of his persuasive or other influence over his
-vietim.”  See, alsc Duwael v. Wellman, 124 N. Y., 156;
Hinsdill v. White, 34 Vt., 558.

The evidence in the record is amply sufficient to sus-
tain the finding of the trial court. It is doubtful if the
butter shown to IRlohde as that sold by Pederson was not
butter made by some other party. The testimony is amply
sufficient to support the theory that Yanow and Klein
entered into a conspiracy to extort money from Pederson
by making a false charge that he had sold adulterated:
butter. Under the circumstances, they should not be
allowed to profit at his expense, nor should he, who was
not consciously violating any law, be denied relief
against those who took advantage of his ignorance.

We recommend that the judgment of the district court
be affirmed.

AMES and” ALBERT, CC., concur.

By the Court: TFor the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

FreEMONT BREWING COMPANY V. BRopER HANSEN.*
FILED JULY 1, 1902. No. 11,946,
Commissioner’s opinion, Department No. 3.

1. Servant: RISK OF EMPLOYMEXNT: NOTICE OoF LAW OF GRAVITATION.
A servant assumes the ordinary risks and dangers of the em-
ployment upon which he enters, so far as they are known to
him, and so far as they would have been known to one of his
age, experience and capacity by the use of ordinary care; and
he is bound to take notice of the ordinary operation of familiar
laws of gravitation, and he assumes the risks necessarily inci-
dent thereto.

* Rehearing allowed. Judgment below affirmed. See opinion on
page 462.
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2. Evidence: DIRECTING VERDICT. When the evidence introduced by
the plaintiff is insufficient to prove a cause of action, it is the
duty of the court, upon the rcquest of the defendant, to instruct
a verdict in his behalf.

ERror from the district court for Dodge county. Tried
below before HOLLENBECK, J. Reversed.

Courtright & Sidner, for plaintiff in error.

Frank Dolezal, contra.

Awmzs, C.

The defendant in error, who will hereafter be called the
plaintiff, was employed by the defendant brewing com-
pany in the capacity of a general workman in and about
its establishment. He was strong, healthy, mature and
intelligent, and capable of handling heavy weights, in
the doing of which the duties of his employment to a con-
siderable extent consisted. In one of the rooms of the
brewery was an iron tank, of dimensions, when in posi-
tion for use, of about ten feet in length by nine and a half
feet in width, and six feet in height. It had been lifted
up for repairs and was resting upon omne of its sides or
edges. Along the sides were three so-called flanges, ex-
tending several inches from its body,—one at the bottom,
one at the top and one midway between. The weight of
the structure was between one and two thousand pounds,
—7probably about twelve to fifteen hundred pounds. The
plaintiff, together with some fifteen or sixteen other em-
ployees of the company, were called upon to tip the tank
over from its side so that its bottom would rest upon the
floor in position for use. This was done by the foreman
and several of the men lifting upon the upper flange, then
resting upon the floor, so as to throw the tank forward
towards the west, while the remainder of the force ranged
themselves on the three other sides and grasped the
middle flanges, for the purpose of steadying the motion
and breaking the fall of the structure. The plaintiff came
into the room after the operation had been begun, and,
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in obedience to a direction by the foreman, took his place
at what was then the upper, and after the task had been
accomplished, the western side of the tank. After the
tank had been moved so far over as to shift its line or
centre of gravitation, its motion was, as was natural,
considerably accelerated, and when it reached the floor
it caught underneath it one of the plaintiff’s feet; inflict-
ing an injury, to recover damages for which this action
was brought. The evidence adduced at the trial was that
of the plaintiff alone. The jury found a general verdict
for the plaintiff and in response to especial inquiries,
found that he was not guilty of negligence, but that the
defendant was guilty of negligence, through or by its
foreman, which “consisted in his neglect to properly
direct and superintend the men ordered by him to turn
over the tank.” We are unable to find in the record any
sufficient evidence of such negligence. The only evidence
touching this matter to which counsel have called our
attention is the following testimony by one of the men,
a boiler-maker by trade, who was engaged in the operation,
and who was called and examined by counsel for the plain-
tiff in part as follows:

Q. Do you know what the proper and ordinary way of
turning such a tank as this was would be?

A. I guess I do, in my own way, while other men may
have different ways.

Q. You have worked at this kind of work you say for
the past sixteen years,—this kind of work; that is, in the

turning of large bodies of this kind, while you would be
' conductmv the repair of the same?

A. Yes, sir.

Q. You may go on and state what would have been the
proper and ordinary manner, method and way for the
men handling such tanks, in such a position as this tank
was in, to have turned it over?

A. Well, in the position the tank was in, it would be
just the way I would do it.

Q. That is, you mean you would turn it over to the
west?
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A. Yes, sir.

Q. But in the manner of doing it, and as to the method
of doing it, how as to that?

A. Well, that would be a proper method; of course, it
all would depend, and that all together, whether you
desired to let it fall, or whether you intended holding it.
It would be just as you wished in the turning of it.

Q. Would you have that understood before you at-
tempted to turn the tank?

A. Yes, sir.

Q. In that manner and in that regard would there
be any orders given to the men previously?

A. Yes, sir.

Q. Orders to the men what to do?

Objected to as immaterial, irrelevant and incompetent.
Sustained.

Q. Now, Mr. Sands, if plank had been put upon the
floor to the west of the tank and where it was to have
fallen, say plank of six inches in thickness, so as the tank
would rest upon them,—such plank as that would that
have been a fair device, to prevent the people from getting
hurt under the tank in the process of turning?

A. Well, perhaps that would have been all right, if
a person wanted to lower it over in that way; but for my
part I would not have anything there or anything under
it for the simple reason that it would not hurt the tank
to let it fall, because it was all iron.

An attempt was also made to show ‘that other ap-
pliances, such as “block and tackle” should have been
used; but as the foregoing testimony indicates, it
utterly failed, although the witness says such means
might have been used as would “let the tank down easily,”
—a fact which is manifest without evidence,—but it was
proved that there were men enough, present and cugaced,
to have taken the structure up and carried it away. From
the foregoing it is plain, beyond dispute, that the em-
ployment of appliances would not have been in accord-
ance with usage in such cases, and was not required by
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ordinary prudence, and that the manner in which the tank
was pushed forward and allowed to fall to the floor was
such as was customary and proper under such circum-
stances. In what respect the management was at fault
in failing to give previous directions for an ordinary,
usual and prudent way of doing an act in an instance in
which, by the plaintiff’s own showing, the act was in fact
done in that manner, we are unable to understand. The
plaintiff, being a strong, healthy and intelligent man of
mature years, and accustomed to the handling of heavy
bodies, must have known that as the upper side of the
tank should approach the floor, its motion would tend to
become accelerated, and the ability of the men to restrain
or control it would be diminished. In other words, he
" knew as well as any other person present the danger to
be apprehended from a falling body of great weight, and
the risk therefrom to those engaged in the operation. This
risk he deliberately incurred as incident to his employ-
ment. The jury found, no doubt correctly, that he was not
guilty of negligence, but they seem to have thought that
without negligence the injury would not have been in-
flicted, and thereupon convicted the defendant of having
been guilty thereof. Accidents of the most grievous char-
acter are continually happening without assignable fault
or negligence by any body, and this case, so far as the
record discloses, was an instance of that kind. Authori-
ties are numerous and familiar to every lawyer that, to
quote from Motey v. Pickle Marble & Granite Company,
74 Fed. Rep., 155, “A servant assumes the ordinary risks
and dangers of the employment upon which he enters, so
far as they are known to him and so far as they would
have been known to one of his age, experience and capacity
by the use of ordinary care”; and from Wealsh v. St. Paul
& D. R. Co,, 8 N. W. Rep. [Minn.], 145, “In perform-
ing the duties of his place, a servant is bound to take
notice of the ordinary operation of familiar laws of grav-
itation, and to govern himself accordingly. If he fails to
do so, the risk is his own. If the instrumentalities fur-
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nished by the master for the performance of the servant’s
duties are defective, and the servant is aware of this,
though not aware of the degree of defectiveness, he is
bound to use his eyes to see that which is open and ap-
parent to any person using his eyes, and, if he fails to do
80, he can not charge the consequences upon his master.”
See, also, Sullivan v. Nicholson File Co., 45 Atl. Rep.
[R. 1.], 549; Norfolk Beet-Sugar Co. v. Hight, 56 Nebr.,
162. ’

It may be assumed that there was no other evidence in
support of alleged negligence than that mentioned in the
special finding of the jury, and none other has been
brought to our attention by counsel, or, so far as we can
ascertain, is disclosed by the record. Some complaint was
made in the argument that the foreman assisted the men
in lifting the tank from its position, and the assertion is
made that perhaps more force was used than was requisite,
and that by this means the structure was thrown fore-
ward with unnecessary violence, but the evidence, if any,
to this effect, was so slight that the jury did not regard it
as sufficient proof of negligence, and in this regard we
agree with them.

The conclusion from the foregoing is that the evidence
is insufficient to sustain the verdict, and that the defend-
ant was entitled to the peremptory instruction, which it
asked, for a verdict in its favor. It is therefore recom-
mended that the judgment of the district court be re-
versed and a new trial granted.

DurriE and ALsert, CC., concur.

By the Court: For reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and a new trial granted.

REVERSED AND REMANDED.
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The following opinion was filed on rehearing January
8, 1903:

Commissioner’s opinion, Department No. 3.
»

Evidence: TFinpine. Evidence examined, and found to support the
finding of the jury.

Durrig, C.

The former opinion in this case will be found on page
456. An examination of the authorities cited by the de-
fendant in error in his brief in support of a motion for a
rehearing, induced a doubt of the correctness of our first
opinion in the case, and a reargument has convinced us
that the question of the negligence of the brewing com-
pany, acting through its foreman, was one for the jury,
and that its finding ought not to be disturbed. The facts
are quite fully set out in the former opinion, and need not
be repeated here. THansen was employed ds an ordinary
hand about the brewery. He was not employed to repair
the tanks in use, or to handle them while repairs were
being made, but to assist in operating them when in use.
It was not in the course of his regular employment to turn,
or assist in turning, such tanks while being repaired, but
this was a special work or duty imposed on him by his
employer. The boiler-maker in charge of the repairs was
not a regular employee of the brewing company, but a
mechanic called in for that special purpose. He had two
helpers of his own, and when ready to have the tank
turned, not being able to do it with his own force, he asked
either Muller, the foreman, or Benson, the engineer of the
brewing company, to have it done. Muller, the foreman, or-
dered Hansen to assist in the work, and Hansen was the last
man to get to the tank; and when he arrived there was no
unonccupied place at the end of the tank from which the lift-
ing was to be done, and Muller ordered him to go around
to the side and assist in letting it down. Sauds, the boiler-
maker, testified as follows: “Some one said ‘Yo, heave,
and in a short time the tank was in the air and then after
the pnint of gravity was gone over, I ran to the other side
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with my men and possibly five or six others,—there were
four or five on each end—TI don’t know how many there was
there; it seems to me like there were some on the west. I
dor’t think the tank was under control after it left the
centre of gravity. I think the tank fell all the way after
it left the centre of gravity.” The work of turning the
tank had commenced when ITansen entered the room. He
was ordered to take hold and assist in easing it down.
There was no time for him to observe and calculate the
danger. He had a right, under the circumstances, to pre-
sume that the foreman who had charge of the work had
instructed the men under his charge to handle the tank
in such a manner that it should not fall after reaching the
point of gravity, and thus injure Hansen in the manner
that it did. It is in evidence that there were men enough
about the tank “to pick it up and carry it away,” and this
demonstrates beyond any question of doubt that the injury
to the plaintiff was occasioned by the mismanagement
and negligence of someone. The jury has placed the
blame on the foreman, finding specially that none of Han-
sen’s fellow servants were negligent, and that the foreman
neglected “to properly direct and superintend the men
ordered by him to turn over the tank.” Again, the evi-
dence discloses that it would have been proper to let the
tank fall without attempting to ease it down, it being
made of iron and not liable to injury. Under these cir-
cumstances we do not think that it can be said that there
was no question of mismanagement and negligence to sub-
mit to the jury, or that there was no evidence to support
its finding. When it is disclosed that the foreman had
men enough to handle the tank safely if properly directed
about the work, and in addition to this that there was no
necessity of putting any of the workmen in danger by at-
tempting to ease the tank down after it passed the point
of gravity, we think it has been demonstrated, in the ab-
sence of explanation, that the party in charge of thé work
and having direction of the men was negligent in the con-
duct of the business.
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We recommend that the judgment of the district court
be affirmed.

ALBERT, C., concurs.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

CrtY OF GENEVA V. MARY E. BURNETT.
FiLEp JuLy 1, 1902. No. 11,974.
Commissioner’s opinion, Department No. 3.

1. Personal Injury: PETITION: NEGLIGENCE: OMISSION OF THE WORD
“NEGLIGENCE”: ALLEGATION OF FAcCTs. A petition in an action
for personal injuries that states facts and circumstances from
which the inference of negligence by the defendant is inevitable,
is not defective for omitting the use of the word “negligence,”
or its derivatives.

2. Evidence: X-EAY PicTURES. Under the proper precautions and
with necessary explanations, what are known as “X-ray pic-
tures” are admissible in evidence for the purpose of showing
the condition of the internal tissues of the body.

ErrorR from the district court for Fillmore county.
Tried below before StuBBs, J.. Affirmed.

J. D. Hamilton and Charles H. Sloan, for plaintiff in
error.

Robert J. Sloan, contra.

AMES, C.

The defendant in error, plaintiff belnw, alleged in her
petition that on the 12th day of December, 1898, she suf-
fered personal injury from a loose board forming part of
the structure of one of the sidewalks in the city of Geneva,
and “that said board was lying loose across the stringers
in said sidewalk not being nailed to any of them. And
that said board was loose and that said sidewalk was in
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bad condition and repair, was well known to the mayor
and council of said city and to the officers whose duties
it was to repair and oversee the same. And that for a long
time previous to the 12th day of December, 1898, and ever
since said date the authorities above mentioned allowed
said sidewalk to be and remain in a dangerous condition.”
A general demurrer was interposed, to this petition, sup-
ported by the argument that it does not sufficiently allege
that the city authorities were negligent with respect to the
.matter complained of. The demurrer was properly over-
ruled. If the circumstances were such as the petition
narrates, the inference of negligence is inevitable. The
use of the word ‘“negligence” would not have made the
charge any more specific or emphatic. Its omission from
the pleading, therefore, did not render the document de-
fective. The answer denied “that the said walk was un-
safe and dangerous, or that it had any notice of such de-
fect in the walk and that the defect, if any, which caused
the injury was latent and unknown to it, although it had
used diligence in the premises.” This is an admission of
the defect charged, coupled with a denial of notice and
negligence. It is like a denial that a note is genuine,
coupled with an allegation that, if genuine, it was ob-
tained by fraud. A party can not deny and confess and
avoid the same cause of action in the same pleading.
Dinsmore v. Stimbert, 12 Nebr., 433. The answer also
alleged that if the plaintiff had suffered any injury it was
incurred by her own carelessness, without the fault or
negligence of the defendant. The reply was a general
denial. The evidence concerning all matters in issue was
conflicting. The plaintiff recovered a verdict and judg-
ment, which the defendant seeks to set aside by this pro-
ceeding.

The plaintiff testified that her foot and ankle, which
were injured by the accident, were previously thereto in
-a sound and healthy condition, and that the injury had
produced a permanent, or at least prolonged disability.

Some medical men testified that one of the consequences
37



466 NEBRASKA REPORTS. [VoL. 65

City of Geneva v. Burnett.

of the injury was, or might probably be, a calcareous de-
posit in the tissues of the foot, and that they had examined
the foot of the plaintiff, who was a young person, by means
of an apparatus for making or taking what are called
“X-ray pictures” of it, which disclosed the presence of
such a deposit, and that, in their opinion, the deposit was
the result of the injury. Plaintiff in error objects because
some of the pictures so obtained were admitted in evi-
dence. There was a very thorough and complete explana-
~tion of the time, manner and circumstances of the taking
of the pictures, and of the condition of the foot which they
were supposed to indicate; but it is insisted that they were
secondary evidence, and so not admissible. Irom the
testimony of the witnesses, we are convinced that no better
evidence of the condition of the interior tissues of the fool
could have been obtained, without a surgical opecration, to
which the plaintiff was not called upon to submit. We do
not think that the ruling complained of was erroneous.

Complaint is also made of the refusal by the court to
give certain instructions requested by the plaintiff in
error, but we think they are all of them substantially em-
bodied in a series of instructions given by the court of its
own motion, which fairly stated the law, and submitted
the issues to the jury.

The verdict and judgment are moderate in amount, and
we recommend that they be affirmed.

Durrie and ALsert, CC., concur.

By the Court: TFor reasons stated in the foregoing opin-
ion, it is ordered that the verdict and judgment of the
district court be ‘

AFFIRMED.

Nore.—Evidence.—X-Ray Process.—Where a witness has qualified as
a physician and surgeon, familiar with fractures and with the X-ray
process of determining the existence of a fracture, he is competent
to testify as to his opinion as to an alleged fracture of plaintiff’s
leg, based upon an X-ray negative of the injured limb taken by
himself. Miller v. Dumon, 24 Wash., 648.

An X-ray photograph is admissible in evidence, when verified by
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proof that it is a true representation of an object which is the
subject of inquiry. AMiller v. Dumon, 24 Wash., 64S.

An X’ray photograph, showing the overlapping bones of one of
the legs of plaintiif, broken by an injury for which suit is brought,
taken by a physician and surgeon familiar with fractures and with
the process of taking such photographs, who testifies that it ac-
curately represents the condition of the leg, is admissible in’ evi-
dence. Bruce v. Beall, 99 'T'enn., 303, 307, 308.

X-ray pictures may be admitted in evidence if properly taken. De
Forge v. New York, N. H. & H. R. Co., 1718 Mass., 59.

In an action to recover for personal injuries consisting of a frac-
ture of the bones of the plaintiff’s left foot, the plaintiff put in
evidence X-ray pictures of the plaintiff’s feet printed from a glass
plate on which the feet were designated in pencil as “left” and
“right,” respectively, on ths assumption that the true left and right
were reversed in the printed pictures. A witness for the plaintifl
testified that there was oan enlargement of the boune of the foot
marked “left” in the picture which was the result of fracture, and
on cross-examination said that, leaving the picture out, there was
nothing to disclose-to the eye any fracture. The defendant then
offered in -evidence the glass plate from which the picture intro-
duced by the plaintiff had been printed and pictures printed from it
by an X-ray expert, and oftered to show that the X-ray process
placed the right foot on the right side of the plate and the left foot
on the left side of the plate, and that in printing it the object
would be reversed and the true right and left would 'appear; and
that the foot marked “left” in the plaintiff’s pictures, which his
witness had testified showed an enlargement of the bone, was really
the right foot which was not injured. This evidence as well as the
glass plate and pictures oifered by the defendant were excluded.
- Held, That the plate and pictures and explanatory evidence should
have been admitted. Held, also, that the fact, which appeared, that
the glass plate had on it the letters L and R which had been placed
there since the pictures put in evidence by the plaintiff had been
printed, was no reason for excluding the plate, as these letters did
not in any way obscure the portion of the left foot in controversy,
and were no more objectionable than the words added in pencil to
the plaintiff’s pictures. Held, also, that the exclusion of the plate
and pictures was not within the discretion of the presiding judge,
there being no question of verification. De Force v. New York, N. H.
& H. R. Co., 178 Mass., 59.

A Connecticut court is said to have held against the X-ray photo-
graph, Roentgen-rays or X-rays.

Cathodal or Kathodal-rays, a newly-discovered (December, 1815)
form of energy that is radiated from a highly exhausted discharge
tube, actuated by an induction coil or other suituble apparatus. The
rays are so called from their discoverer, William Conrad Roentgen
(German physicist, born in Holland, 1845), who gave them the name
“X-rays” because he was ignorant of their precise nature, the letter
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X being the usual algebraic symbol for an unknown quantity. The
fact that these rays will penctrate an opaque substance is, perhaps,
no more wonderful than that the radiations of heat from a furnace
will penetrate the wall of a room. The X-ray is a most valuable
diagnostic and evidential agent.

Photographs showing interior surfaces, are competent to estab-
lish personal identity. Ruloff v. State, 45 N. Y., 213; Luke v. Callioun
County, 52 Ala., 115, 118; Udderzook v. Commonwealth, 76 Pa. St., 340;
Cowley v. People, 83 N, Y., 464, 476.

Photographs showing exterior surfaces, are admissible to identify
premises. Blair v. Pclham, 118 Mass., 420; Church v. City of Milwaukee,
31 Wis., 512, :

In case of handwriting.—Upon the issue of the genuineness of a
signature, magnified photographic copies of this signature, and of
admitted genuine signatures of the same person, are admissible
in evidence, accompanied by competent preliminary proof that the
copies are accurate in all respects except as to size and coloring.
Marcy v. Barngs, 16 Gray [Mass.], 161. The opinion of a photographer
with proper experience is also competent expert testimony. Marcy
v. Barnes, supra.

The opinion in Bruce v. Beall, supra, was handed down twenty-one
months after Roentgen announced his discovery. In such a short
time after the discovery of a German scientist could a Tennessee
court judicially know its import!

Roger Bacon refers to a recipe for making gunpowder (which he,
probably, obtained from the Moors in Spain), in 1267. As to how
long thereafter, in an age without printing presses and telegraphs,
a court could have judicially known that gunpowder would explode,
quwre. ’

For an excellent account of the legal aspect of the X-ray process,
see A System of Legal Medicine, article by Allan McLane Hamilton,
Vol. IL., pp. 630¢-630¢y, and Bibliography at end of article.

The recent discovery of the destructive action of X-rays upon the
skin, has been advanced as an objection to their use in cases where
an examination has been ordered; and such an examination has
been performed under the impending penalty of a suit for personal
injury in event of disastrous consequences. This was the case on
the trial at nisi prius of Hutchinson v. Atlantic R. Co., though no such
question was raised on review or could have been, as the verdiet was
for plaintiff. Hamilton (cited above), p. 630b; N. Y. Supp., vol. 53,
p. 1076.—W. F. B.

For extension of this note, see Carlson v. Benton, 66 Nebr.
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WESTERN TRAVELERS’ ACCIDENT ASSOCIATION V. EDGAR H.
HOLBROOK.*

FILED JULY 1, 1902. No. 12,078.
Comr missioner’s opinion; Department No. 3.

1. Personal Ianjury: PRESUMPTION OF ACCIDENT. When it Has been
sufliciently established by circumstantial evidence that a person
has suffered injury by reason of falling from a dangerous
height, it will be presumed, in the absence of evidence to the
contrary, that the fall was accidental.

2. Evidence. Evidence examined, and found to uphold the finding
and judgment of the district court.

Error from the district court for Douglas county.
Tried below before BAXTER, J. Affirmed.

O’Neill & Gilbert, for plaintiff in error.
James H. McIntosh, contra.

AMEs, C.

The plaintiff in error, hereafter called the defendant, is
a mutual accident insurance company, incorporated un-
der the laws of this state and having its principal place of
business at Omaha. Tt had issued to the defendant in
error, hereafter called the plaintiff, a policy of insurance,
in which it undertook to indemnify him at the rate of $25
per week, for not exceeding fifty-two weeks, during which
he should be totally disabled by reason of bodily injuries
received through external, violent and accidental means.
On the 8th day of January, 1898, while the contract was in
force, the plaintiff suffered an injury consisting of the
breaking of both his legs, and totally disabling him until
some time in February, 1899. The contract avoided the
liability of the company unless notice of the accident was
given to it within fifteen days after the occurrence. This
notice was given. It was also provided that such liability

#*Rehearing allowed. Reaffirmed. See opinion on p;ge 475,
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should be avoided unless the assured should “within thirty
days after the said total disability ceases, furnish the
executive board with affirmative proofs in writing, of the
duration of the disability, and of the nature, cause and
effect of the injury sustained, and such other proofs as
may be required by the executive board.” Shortly after
the happening of the accident the company learned of the
nature and extent of the plaintiff’s injuries through an
examination of them, at its request, by a physician. On
the 26th of January, 1898,—Iless than three weeks after
the happening of the accident,—the company sent to the
plaintiff by mail certain printed forms, enclosed with a
letter saying: “We hand you herewith blanks for final
proofs which you will please return properly executed as
soon as you have recovered.” The blanks thus furnished
were filled out in writing and signed by the plaintiff’s at-
tending physician, as was indicated to be required, and
sent to the association in such time as to reach it on the
20th day of January, 1899, some days before the disability
ceased, and twelve days after the fifty-two weeks term of
indemnity had expired. The nature of the final proofs
required was not specified in the contract of insurance,
and this physician’s statement was a full compliance with
all the demands in that respect which had been made upon
the plaintiff at the time it was made, and was received by
the defendant. Demands for further proofs were, how-
ever, made by the company, which were complied with by
the plaintiff, but on account of delays unavoidable, by the
plaintiff, in the transmission of documents through the
mails, did not reach the company until some time in Feb-
ruary, more than thirty days from the expiration of the
term of indemnity, but within thirty days from the date
of the cessation of disability. The plaintiff, however, an-
swered all correspondence promptly, and is in no respect
responsible for delay. The foregoing facts are undisputed,
and we think dispose of one of the defenses to this action.
The plaintiff had no means of knowing what final proofs
would be required of him until he was notified with respect
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thereto by the company. He was thus notified by the let-
ter of January 26, 1898, and until further informed, had
a right to rely upon that letter as stating the whole re-
quirement of the company in that regard. The proof re-
quired by that letter was sufficient, unless, having had an
opportunity so to do, he had neglected to furnish addi-
tionally demanded proofs within the specified time. There
is not only no evidence of such neglect, but the evidence
establishes the contrary beyond the possibility of reason-
able controversy. This conclusion makes it unnecessary
to decide whether the plaintiff had until thirty days after
the cessation of his disability within which to furnish
final proofs, according to the letter of his contract, or
whether he was bound to furnish them within thirty days
after the term of indemnity expired, as the defendant
contlends.

A further question is as to whether the injury was acci-
dental. The contract contained the following clause:
“The association shall not be liable for disappearances,
nor shall the association be liable for injuries occasioned
wholly or partly, directly or indirectly, by any of the fol-
lowing acts or causes, or occurring while so engaged or
aftected: Disease, bodily or mental infirmity, hernia,
orchitis, fits, vertigo, sleepwalking, * * * intentional
injuries inflicted by the insured, sane or insane, voluntary
over-exertion, wrestling, racing, violation of law, fighting,
duelling, war or riot.”” The manner of the happening of
the injury, so far as disclesed by the evidence, was as
follows: The plaintiff had been waiting for some time
in a corridor on the fourth floor of the New York Life
Building in New York city, for the purpose of meeting
an appointment. Becoming tired, he sat down to rest
upon a balustrade surrounding the open court in the in-
terior of the building. Shortly afterwards he became con-
scious of being upon the first floor, with both his legs
broken, and surrounded by bystanders. He has no recol-
lection of falling through the air, and has no knowledge
of when or how he left his seat. No one testified to having
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seen him fall, or to having seen the injury inflicted upon
him, or to any knowledge of the manner in which it
happened to him. He offers as an explanation the hypoth-
esis, which was adopted by the trial court, that he
accidentally lost his balance upon an insecure seat, and
fell through the open space between the fourth and first
stories of the building. The defendant objects that there
are several other hypotheses by which the known facts
may equally well be accounted for. First, it is contended
that there is no evidence that the plaintiff fell at all. This
is an inference from the situation in which he was found
after the injury, and from the fact that he had been
shortly previously sitting upon the balustrade, but it is
possible that he reached the first floor by some other
means than falling. But if it be conceded that he did
fall, it is an inference only that the fall caused the injury -
complained of, which might even in that event have been
otherwise occasioned. And finally, if the fall and con-
sequent injury be both conceded, they do not conclusively
establish that the former was accidental, within the mean-
ing of the contract. It might have been occasioned by
bodily disease, such as heart failure or vertigo, or from
a sudden insane and suicidal impulse, from the conse-
quences of which the eompany was by its contract ex-
pressly exempted from liability. The defendant there-
upon insists that as the fact of the fall, if established at
all, is proved by circumstantial evidence only, an infer-
ence that it was accidental can not be drawn therefrom,
because of the rule that facts proved solely by circum-
stantial evidence can not themselves be treated as circum-
stances to prove ulterior facts. Hence it is contended that
there is no competent evidence tending to prove that the
infliction of the injury was accidental, within the mean-
ing of the contract. Concerning the existence and
validity of the rule mentioned there is no doubt. Green-
leaf, Evidence [15th ed.], secs. 1-13; Manning v. John
Hancock Mutual Life Ins. Co., 100 U.S.,693 ; United States
v. Ross, 92 U. 8., 281; Globe Accident Ins. Co. v. Gerisch,*
*54 Am. Rep., 486.
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163 T11., 625. The only question is as to its applicability to
any particular case, and that some of the authorities
carry it to as extreme a length as is contended for by the
defendant can not be gainsaid. But it seems to us that
so to do is to destroy the value of circumstantial evi-
dence entirely. If after one has been found dead with
a bullet hole in his heart, and it has been satisfactorily
proved by circumstances that shortly before that
time. another had discharged a gun towards him, it can
not be inferred that the wound was the consequence of
the shot, then the proof of homicide by ecircumstantial
evidence is impossible. And so if, after I have been
proved by circumstances to have suffered a fall capable
of inflicting certain bedily injuries, for which no other
account is given, it can not be inferred that the injuries
are the result of the fall, it is useless to prove the latter.
And if the same circumstances from which a fall may be
inferred, lead to the presumption that the fall was acci-
dental, why may not the latter inference, as well as the
former, be indulged? In the former case the fact is es-
tablished for no other purpose than to give an account
for injuries which are its natural and probable conse-
quences. If a man’s skull has been crushed, I am proved
by circumstances to have struck him.on the head with a
bludgeon, for no other purpose than to justify the infer-
ence that my blow caused the injury. And so, human
nature and the instinct of self-preservation being what
they are, the circumstances which prove that-a man not
suspected of physical or mental infirmity has fallen from
a dangerous height, raise a presumption that is well nigh
irresistible that the fall was accidental. In other words,
so large a majority of men are free from such mental or
physical disabilities as would cause their precipitation
from dangerous heights, that unless their presence is
shown, the nearly universal and well-known traits and
instincts of healthy persons are part of -the attending
circumstances by which the fall is proved, and the very
circumstances that prove the fall, prove that it was acci-
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dental. To hold otherwise would be to indulge a pre-
sumption against probability. We do not think that we
are warranted by reason or authority in so doing. Thus
in Hampson v. Taylor, 15 R. 1., 83, 8 Atl. Rep., 331,
which was an action for injuries suffered by a fall upon
an icy sidewalk, evidence that the plaintiff was of in-
temperate habits was held not to overcome the presump-
tion that he was sober at the time of the happening of
the accident. In Continental Ins. Co. v. Dclpeuch, 82
Pa. St., 225, it was held that the finding of a dead body
without marks of violence raised no presumption of
suicide, and, as the circumstances of the finding indicated
death by drowning, the presumption was indulged that the
drowning was accidental. In Guardian Mutual Life Ins.
Co. v. Hogan, 80 111, 35, 41, “it clearly appeared,” says the
court, “that John Hogan [the insured] died from the
effects of arsenic, either purposely or inadvertently taken
by himself,” and it was held that it was for the jury to
say whether the death was suicidal or accidental. So in
the case at bar it appears clearly, although from circum-
stantial evidence, that the plaintiff was injured by fall-
ing; and we think the circumstances warranted the court
in going a step further than in the case just cited, and
saying that no other presumption than accident was per-
missible under the evidence, or, in other words, that in
the absence of other evidence it would not be permissible
to presume disease or suicide as the cause of the fall.

The petition alleged that the fall was accidental, and
it is insisted that the burden of proof was upon the plain-
tiff to establish that cause, and no other. The correéctness
of this contention is undisputed, but we think the plain-
tiff has met the requirement. All that was demanded of
him was to establish a reasonable probability. He was
not bound to conclusively negative every other hypothesis
or conjecture which might be suggested without evidence
in its support.

A jury was waived, and the cause tried to the court,
who found generally for the plaintiff, and rendered judg-
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ment accordingly. The defendant prosecutes error. It
is recommended that the finding and judgment be
affirmed.

Durrie and ALBERT, CC., concur.

By the Court: Tor reasons stated in the foregoing
opinion, it is ordered that the finding and judgment of the
district court be '

AFFIRMED.

The following opinion on rehearing was filed on April
22, 1903 :

Commissioner’s opinion, Department No. 1.

1. Suit on Accident Insurance Policy: Facrs: EVIDENCE: PRESUMP-

: TIoN. Plaintiff testified that he leaned against the balustrade
surrounding the stairway on the fourth floor of a building, and
that his next succeeding consciousness was a sense of intense
pain, and a realization that a physician was applying stimulants
to his nostrils at the landing beneath the balustrade, where he
was found with both legs fractured. He had no recollection
of his flight through space. Evidence he¢ld sufficient to warrant
the inference of an accidental fall from the balustrade. Held,
further, that the inference of an accidental fall is one inference
to be draswn from the facts proved, which must prevail in the
absence of a showing that the fall was the result of design or
insane impulse.

2. Accident Insurance. The beneficiary will not be held to a strict
and literal compliance with the provisions of an accident insur-
ance policy with reference to final proofs of the extent and
duration of the injury, where a short delay in supplying such
proofs has becen occasioned by circumstances not attributable
to his own laches or bad faith, and particularly where the in-
surer could easily have enabled the claimant to obviate its
objections to the sufliciency of the proof.

3. Evidence. FEvidence examined, and held sufficient to warrant the
judgment and finding of the trial court.

4. Stare Decisis. Former decision herein (Western Travelers Accident
Ags’n v. Holbrook, 65 Nebr., 469) adhered to. -

KIRKPATRICK, C.

This action was brought by Edgar Hodgson Holbrook,
defendant in error, against the Western Travelers’. Acci-
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dent Association, plaintiff in error, in the district court
for Douglas county. The case is here upon rehearing, the
prior opinion being found on page 469, ante. We have re-
examined the evidence, and will restate the facts, in con-
nection with the discussion of the questions presented,
so far as may be necessary.

In the prior opinion, it is said: “When it has been suffi-
ciently established by circumstantial evidence that a per-
son has suffered injury by reason of falling from a danger-
ous height, it will be presumed, in the absence of evidence
to the contrary,that the fall was accidental.” The accident
for which recovery is sought in this case, is alleged to have -
occurred January 8th, 1898. According to the testimony
of defendant in error, at 10 o’clock in the forenoon of that
day he had an appointment on the fourth floor of the
building No. 346, Broadway, New York. While waiting,
he leaned against the balustrade surrounding the stair-
way, and, as he says, “in some manner lost my balance
and fell over the balustrade to the steps below, sustain-
ing fractures of both legs.” The balustrade was about
three feet high. Defendant in error leaned against it with
one leg resting against it and the other resting on the
floor. He had never been afiflicted with vertigo, fits or
dizziness, or any similar affliction. He was not con-
scious of any dizziness preceding the fall. He did not
recollect his flight through the air, or any sensation
presumably produced thereby. His first sensation after
the remembrance of leaning against the balustrade was
when a physician called to attend him applied stimulants
to his nostrils. This was at the landing where he alleged
he had fallen. There is no further testimony as to the
manner in which the injury was sustained. There is like-
wise no testimony tending to explain the injuries upon
any other hypothesis than that given by defendant in
error. As we understand contention of plaintiff in error,
it is that defendant in error must prove that he suffered
the injuries complained of by accidentally falling over the
balustrade of the New York Life Building, and that the
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evidence is insufficient to establish this allegation. This
contention is based upon the following analysis of the
proof: (1.) The fall from the balustrade to the steps be-
neath is proved by circumstantial evidence; hence, it is
an inference. (2.) If plaintiff fell from the balustrade to
the steps beneath, the fall was either accidental or it was
not. There is no direct or positive proof that it was either.
Therefore, to say that it was accidental is to base an int
ference of the accidental character of the fall in part upon
the inference that there was a fall, thus contravening the
rule that an inference or presumption can not be based
upon an inference or presumption. Counsel say: “Should
we grant that there are sufficient proved circumstances
from which to infer that Holbrook fell over the balus.
trade, he is faced by the legal impossibility, as shown
above, of using this inference as a basis upon which to rest
the ultimate fact necessary to be proved,—that the frac-
ture was caused by accidentally falling over the balus-
trade. He can arrive at this ultimate fact only by using
this inference as one of the stepping stones.” Under this
state of the proof, counsel strenuously insist that defend-
ant in error can not recover without contravening the rule
referred to. This rule, we may freely concede, where
applicable, is well grounded. The layman, in the ordinary
course of human conduct, may safely, and even prudently,
act upon a chain of inferences. But as suggested, courts
are not guessers, and legal presumptions are required
to be based upon proved facts. In our view, however, the
reasoning of counsel in which it is sought to interpose
this axiom as an insurmountable barrier to recovery is
only apparent. The evidence set out, we think, proves
a fall; and, although this fall is purely an inference from
circumstances proved, it is nevertheless so certain that we
do not believe that any court would hesitate to accept it
as conclusive. Counsel suggest the absence of all proof as
to the time intervening between 10 A. M., January 8, when
defendant in error stood at the balustrade, and the time
when he was found on the steps beneath, and also the ab-
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sence of any person who saw him fall. The evidence, in
brief, is that at the hour named, he stood at the balustrade
—that being a fact cognizable to his own consciousness—
and that the next succeeding impression upon his mind
was a sense of intense pain, and the application of
stimulants to his nostrils by a physician who was attempt-
ing to revive him, and a realization that he was on the
stairs beneath. Assuming the truth of the facts actually
testified to, the inference follows that he fell. This testi-
mony convinces our minds; it convinced the mind of the
trial court; and we believe that defendant in error him-
self believed that he fell, as he alleges. The experience of
falling through a space of four stories, and living after-
wards to tell of it, is so rare that we do not believe the
probable workings of the human mind during the flight
can be the subject of any safe or fairly accurate generali-
zations, and, consequently, are not prepared to say that
defendant in error’s testimony that he has no recollection
of falling is inconsistent with the assumed fact that he
fell, and we are strongly inclined to think that to so hold
would be, indeed, harsh, and well calculated to make re-
covery upon accident insurance policies in many instances
wholly impossible, when in truth the facts shown are
sufficient to convince any sane man that there was an
accident.

Was the fall thus proved accidental? We do not under-
stand counsel to deny that it was, but they do certainly
deny that the accidental character of the fall is proved by
competent evidence. The logic of counsel seems to be:
Conceding that the circumstances show a fall, they show
that, and nothing more. To say that it was accidental, is
to base an inference in part upon the inference of a fall.
We think the fallacy is apparent. It was accidental or .
it was not. It is impossible to exclude the one predica-
tion without adopting the other. Adopting counsel’s
logic, we might say that we can not arrive at the ultimate
fact that it was not accidental without using the inference
of a fall as one of the stepping stones. Yet this inference
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is highly artificial, while the inference that it was acci-
dental is natural, and in harmony with accepted premises.
There are perhaps two hypotheses that the fall was not
accidental: (e¢) He intended to end his life by dashing
himself to the floor beneath; (b) some one with malicious
intent secretly pushed him over the balustrade. The im-
pulse of self-preservation, the desire to prolong life, is so
rarely absent in any individual, the vast majority of man-
kind possessing it in all of its vigor, that, in the absence
of proof to the contrary, defendant in error is entitled to
the presumption that he did not fall intentionally. The
defendant charged with a crime is mantled about with a
presumption of innocence. But this same presumption
attaches alike to all men everywhere, and in the absence
of some proof, we fail to see how it could be presumed that
some one maliciously pushed defendant in error over the
balustrade. There is, perhaps, another hypothesis under
the terms of this contract, namely, that he was seized with
an uncontrollable suicidal impulse. But we do not see
that his position is thereby altered. Insanity would be
matter of defense to be affirmatively pleaded and proved.
There would be no burden on defendant in error to prove
his sanity until a case were made that he was insane. It
is not evidence of insanity that one leans against a balus-
trade three feet high, albeit to do so is imprudent. There
is no alternative but to admit that it is impossible to say
that there was an accidental fall without saying that there
was a fall. We can not deny that there was a fall, and
hence, in the absence of any evidence tending to show that
it was the result of design or insane impulse, the legal
presumption is that it was accidental. As a basis of all
legal reasoning, the normal is presumed; the abnormal
must be proved. The circumstances proved in this case
fully warrant the conclusion of fact that defendant in
error accidentally fell over the balustrade. An accident
is an event that takes place without one’s foresight or ex-
pectation; an undesigned, sudden and unexpected event;
“often an undesigned and unforeseen occurrence of an
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afflictive or unfortunate character” (Webster’s Diction-
ary) ; and it is to be assumed, therefore, that one who suf-
fers an accident will, in many cases, be without the power
to narrate all the circumstances leading up to or resulting
in the accident. Accordingly, the inability of defendant
in error to testify to all the circumstances of his accident
is due in part to the fact that it was an accident; that it
was unforseen, unexpected, undesigned and certainly
sudden. If it had not been unforeseen and undesigned,
he might have arranged for witnesses; but we decline to
hold that being unable to call any witness to the fact of
his fall, whose testimony might affirmatively show that
it was accidental, he is not entitled to the presumption
of innocence, the presumption of sanity, and the presump-
tion that no one violently hurled him over the heights, the
circumstances actually shown being sufficient, and we
hold that they show that he accidentally fell, sustaining
the injuries.

A further question for consideration at this hearing is
whether defendant in error furnished proper and timely
proofs of injury, and its duration and extent, as required
by the contract. This question involves an examination
of the evidence as to what defendant in error did in com-
pliance with a letter of the plaintiff in error addressed to
him January 26th, 1898, a few weeks after the accident,
stating that certain blanks for final proof were enclosed,
“which you will please return, properly executed, as soon
as you have recovered.” The blanks referred to were a
final statement of claimant’s physician and claimant’s
own final statement. On January 16, 1899—a year and
eight days after the mjury—claimant’s disability continu-
ing throughout that period,he sent to the company the fol-
lowing letter: “I enclose herewith physician’s final report
in my case, my own report, and physician’s first statement
having been forwarded to you shortly after the accident.”
On January 20, 1899, the company replied, acknowledging
the receipt of physician’s final statement or report, but
stating that claimant’s own final report had not been
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received. IFrom defendant in error’s letter of the 1Gth, it
would seem that he understood that no final report,
namely, a report subsequent to the termination of the
period of indemnity or the period of disability, was re-
quired. However, on January 23, 1899, defendant in er-
ror promptly replied to the company’s letter of the 20th,
stating that he had filled out all the blanks received froin
the company, but that if further proof of any description
were required, the company should send the necessary
blanks to him at once, and he would return them properly
executed. Some three months after the accident, defend-
ant in error, who had made a request upon the company
for certain advances under the contract, assuming that the
contract entitled him to payments from time to time, em-
ployed an attormey in Chicago to look after his claim
against the insurance company, evidently growing suspi-
cious because of the attitude assumed by the company as
indicated by its reply to his request for advance payments.
This fact explains the letter of the company dated Janu-
ary 28, 1899, referring to defendant in error’s letter of
the 23d of that month, in which defendant in error ex-
pressed his readiness to fill out any blanks which might
be required, in which the company stated, “As per your
instructions of last year, we have addressed communica-
tions with reference to your claim to your attorney, Mr.
Edward O’Bryan, of Chicago.” This, then, was the an-
swer to Holbrook’s request for the necessary blanks which
had not yet been executed. On January 28, the same day
on which the company sent this letter to Holbrook, it sent
a letter to O’Bryan, stating that claimant’s final report
had not been received, but did not enclose any blank. On
IFFebruary 10, 1899, the attorney replied that if the blank
or blanks were sent to him, he would see that claimant
filled them out at once. On February 17 the company
sent the blank referred to, but distinctly stated that no
conditions of the policy were thereby waived. This blank
was thereupon executed with reasonable diligence. 'When
it is remembered that defendant in error was at German-
38
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town, Pennsylvania, the attorney at OChicago, and the
office of the company at Omaha, and that the thirty days
from the expiration of the period of indemnity would ex-
pire on TFebruary 8, 1899, the evasive communication of
the company to Iolbrook on the 28th of January, and its
failure to enclose in its letter of that date to the attorney
the blank referred to, are significant facts. If the com-
pany had sent the blank directly to ITolbrook on the 28th,
there would have been ample time to get it to the office of
the company before February 8. Holbrook filled out all
the blanks that he received. He clearly indicated his read-
iness to do anything further required. Nothing by him
done shows any effort to mislead or evade. The same cer-
tainly can not be said regarding the conduct of the officers
of the company. Holbrook could not fill out a blank
which he did not receive. It is true that he testifies to
the receipt by him of the blank known as claimant’s final
statement; but if, as he testifies, this was filled out shortly
after the accident and sent, in at once, then he did not have
such blank at the time it was needed, and he made known
its absence in time for the company to supply it. The
failure of the company to supply it, either to him or his
attorney, after notice that he did not have it, we must hold
sufficient to excuse him for not making the proof sooner.
We think the true rule applicable here is that literal com-
pliance with provisions like that under consideration will
not be required when to do so would involve an impossi-
bility. It is the doctrine of this court that a more liberal
construction will be given to such provisions than to con-
ditions to be complied with prior to the injury for the
purpose of keeping the policy in force. The beneficiary
in this case acted with diligence, and with no laches on
his part. It was easily within the power of plaintiff in
error to have enabled Holbrook to obviate its objections to
the sufficiency of his final proof. Woodmen Accident
Ass’n v. Pratt, 62 Nebr., 673. Under the facts and circum-
stances thus clearly shown, we are of opinion that there
was no forfeiture under the contract, and that the contract
was sufficiently complied with.
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It is recommended that the former decision in this case
be adhered to, and the judgment of the district court be
affirmed.

Hastings and LOBINGIER, CC., coneur.

By the Court: For the reasons stated in the foregoing
opinion, the former decision in this case is adhered to, and

the judgment of the district court is
AFFIRMED.

NATIONAL FIRE INSURANCE COMPANY OF HARTFORD, CON-
NECTICUT, V. EASTERN BUILDING & LOAN ASSOCIATION
OF SYRACUSE, NEW YORK.

FIiLEDp JuLy 1, 1902. No. 10,992.
Commissioner’s opinion, Department No. 3.

Draft: OFFICER OF CORPORATION: DERT: THIRD PARTY: PROMISSORY
NoTE. A draft, drawn by an authorized agent of a corporation,
on such corporation or the treasurer thereof in favor of a third
party, for a debt due such third party from the corporation, is,
in effect, the promissory note of the corporation.

Error from the district court for Douglas county.
Tried below before KEYSOR, J. Rehearing of case reported
in 63 Nebr., 698. Judgment of rcversal adhered to.

Lodowick F. Crofoot and Thomas Creigh, for plaintfff
in error.

E. G. McGilton and James McCabe, contra.

ArperT, C.

This case is before us on rehearing. The former opinion
is reported in 63 Nebr., 698. It is not necessary to re-
iterate the facts there stated. On the former hearing, the
point most strongly pressed by the plaintiff was that Mr.
Trotter had no authority to indorse the draft issued by
the adjuster of the defendant on the adjustment of the
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loss, for the purpose of receiving payment thereon of the
plaintiff’s share of the amount agreed upon on such ad-
justment. We held that his authority to collect the
amount due the plaintiff on the policy of insurance carried
with it authority to indorse such draft. A reargument
has confirmed us-in that view, and the case of National
Banlk of the Republic v. Old Town Bank of Baltimore, 112
Fed. Rep., 726, reported since the former opinion was
filed, holds the same doctrine.

But it is now insisted that Mr. Trotter had no authority
to collect the amount of the loss due the plaintiff. To our
minds the evidence is convincing that he had such author-
ity, but, because of the turn the argument took on the re-
hearing, we do not deem it necessary to go into that ques-
tion. He had authority to adjnst the loss; at least the
plaintiff is in no position to assert that he had not, because
in this action it makes such adjustment the basis of its
claim against the defendant. The adjustment of such
loss gave rise to a new contract between the parties.
Throughout the correspondence between the plaintiff and
Mr. Trotter, which followed the adjustment of the loss,
the draft in question was recognized by the plaintiff as a
part of such new contract. The plaintiff can not insist
on a part of the contract and reject the remainder. It
was a part of the contract of the adjustment of the loss
that the draft should be placed in the hands of a third
party to be collected, and the proceeds divided, and paid
by him to the plaintiff and McKim, when they should
agree upon the amount to be paid them, respectively. It
was delivered to such third party in pursuanee of that
agreement. The draft, drawn, as it was, by one officer of
the company on another officer of the same company, in
favor of the plaintiff and McI{im, was neither more nor
less than the promissory note of the company, payable on
demand. Fairchild v. Ogdensburgh,C. & R. R. Co., 15 N.
Y., 337; Spooner v. Rowland, + Allen [Mass.], 485; Claxk
v. City of Des Moines, 19 1a., 199. Neither the indorsement
of the plaintiff nor McKim was necessary to enable such
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third party to collect the amount due on such instrument.
From the foregoing, it is clear, we think, that a discussion
of the authority of Mr. Trotter to indorse the draft would
serve no useful purpose in this case. The draft was pre-
sented for payment by the third party, in pursuance of
the agreement of the parties thereto, and was paid to him.
The liability of the defendant ended with such payment.
If the plaintiff has any remedy it is not against the de-
fendant in this case.

It is recommended that the former opinion be adhered
to, and that the judgment of the district court be reversed
and the cause remanded for further proceedings accord-
ing to law.

Durrie and AMmEs, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion it is ordered that the judgment heretofore ren-
dered by this court be adhered to and that the judgment of
the district court be reversed, and the cause remanded
for further proceedings according to law.

REVERSED AND REMANDED.

MARY B. SHELBY V. JOHN A. CREIGHTON.
FiLED JuLy 1, 1902. No. 11,669.
Commissioner’s opinion, Department No. 3.

1. Judgment: BASED oN PREMISES: CONCLUSIVE. Where a judgment
is necessarily based on certain premises, such premises are
equally conclusive, in a subsequent action between the same

. parties, as the judgment itself.

2. Sale to Trustee: TRUST PrROPERTY: CESTUI QUE TrUsT: OPTION. A
sale to a trustee, of the trust property, is not void at all times
and under all circumstances. Ordinarily, the cestui que trust’
has the option to affirm or repudiate such sale. An unreason-
able delay in making such election will be construed as an
affirmance.

‘

3. Administrator: EXECUTOR: TRUSTEE: ORDER OF CourT: CESTUI QUE
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Trust. Where the administrator of the estate of an intestate,
who is also executor and trustee under the will of the sole heirs
to the personal estate of such intestate, becomes a purchaser
of a part of the personal estate, and, as such administrator,
accounts for the proceeds of such sale, and the record of the
court from which he received his appointment, on the final
hearing of his accounts, discloses that he was such purchaser,
a final order of such court, approving such accounts and dis-
charging said administrator, is conclusive on the cestui que trust,
having notice of such proceeding, on the question of the validity
of such sale, until reversed or set aside in a direct proceeding.

4. Action in Equity to Set Aside Final Order. After such order has
stood for fifteen years, an action in equity to set it aside on the
ground of fraud or imposition, can not be maintained, unless it
appear that the facts constituting such fraud, were unknown
to the plaintiff at the time the order complained of was made.

5. Facts: Lacues: STATUTE oF LiMiTATIONS. On the facts stated, held,
that the plaintiff’s cause of action is barred by her laches, as
well_as by the statute of limitations.

Error from the district court for Douglas county.
Tried below before DICKINSON, J. Affirmed.

William D. Beckett and J. W. Woodrough, fof plaintiff
in error.

James M. Woolworth and William D. McHugh, contra.

ALzpgrtT, C.

On the 5th day of November, 1874, Edward Creighton
died intestate, at Omaha, leaving a large estate, consist-
ing of both real and personal property. He left no issue,
and his personal estate descended to his wife, whom we
shall hereafter refer to as Mrs. Creighton. On the 20th
day of March, 1875, the defendant was appointed admin-
istrator of the estate of the intestate by the county court
of Douglas county. At the time of his death, the intestate
- was a member of the firm of E. Creighton & Co., which
owned a herd of cattle ranging in Nebraska and Wyoming,
and in the possession of T. A. McShane. In January,
1875, Charles Hutton was appointed administrator of the
estate of the intestate in Wyoming by the probate court of
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Albany county. Under the laws of that territory in force
at that time the administrator was required to include the
whole of the partnership property in his inventory, ap-
praised at its true value, carrying out in the footings an
amount equal to the intestate’s interest therein. A sur-
viving partner was then permitted to retain possession
of such property upon giving the bond required by law,
and to close the partnership affairs. He was requived to
account to the probate court after the manner of an ad-
ministrator. In pursuance of these provisions, on the
24th day of July, 1875, T. A. McShane, having made a
showing to the effect that he was a surviving partner of
the intestate in said firm, gave the statutory bond, and from
that time until 1877, administered on the partnership
estate. On the 23d day of January, 1876, Mrs. Creighton
died, leaving a will, whereby she bequeathed a specific
sum and interest in the residuum of her estate to her
executors, to be held and invested by them, the interest
thereon to be paid to Joseph Creighton, during his life-
time, and thereafter to his children, until the youngest
surviving him should have attained its majority, when the
principal sum should be divided and distributed among
them. Herman Kountze, James Creighton and the de-
fendant were named in the will as executors. The will
was admitted to probate in the county court of Douglas
county, and the executors named therein duly qualified
and acted as such until the final settlement of the estate,
except James Creighton, who resigned before the estate
was closed. On the 16th day of January, 1877, the pro-
bate court of Albany county made an order directing the
surviving partner, administering the firm property as
aforesaid, to dispose of the cattle at public auction on the
95th day of January, 1877. In pursuance of this order,
the surviving partner offered the property for sale at the
place and in the manner directed by said order, and
sold it to the defendant. On the 27th day of January
thereafter, he made report of the sale to the court direct-
ing same, which was duly approved and confirmed ; and
































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































