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Continental Trust Co. v. Peterson,

The following opinion on rehearing was filed November
22,1906. Former opinion, as modified, adhered to:

1. Final Order: ReviEw. An order to be final and reviewable on error
or appeal must dispose of the merits of the case, and leave
nothing for the further judicial determination of the court.

2. Corporation as Administrator: COLLATERAL ATTACK. The appoint-
ment of a corporation as executor or administrator is not con-
templated or authorized by the laws of this state, but whether
such appointment can be collaterally attacked is not determined.

3. Former opinion herein, ante, p. 411, as ‘modiﬂed, adhered to.

BARNES, J.

This case is before us on a rehearing. Our former opin-
ion, ante, p. 411, contains a full statement of the facts in-
volved in this controversy. It was there held that the
order or judgment appealed from was not final in its
nature, and the appeal was therefore dismissed. It was
further held that an order appointing a corporation ad-
ministrator of the estate of the deceased plaintiff was void.

It is now contended by the appellant that the order in
question was a final order or judgment, such as would sup-
port an appeal to this court. For a proper understanding
of this question, it is necessary to state that at the May
term, 1904, of the district court for Douglas county an
order of revivor of a judgment, which had theretofore been
rendered, was made in this case. It appears that the order
not only revived the judgment, but also assumed to set
aside and nullify a judgment of the district court in an-
other and independent case, wherein the original attorney
for the plaintiff in this action obtained part payment of
the judgment herein by attachment and garnishment pro-
ceedings. After the order of revivor was made, an execu-
tion was issued and levied on the property of the appellee.
Thereupon, at the October term, 1904, of said court, an ap-
plication was made by the appellee, under the provisions of
section 602 of the code, to, first, recall the execution issued
on said order of revivor; second, to indefinitely postpone
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the sale of the property levied on thereunder; third, to
modify the order of revivor, and that all of that portion of
said order be vacated which in any manner affected the
validity of the proceedings of the court in the other or in-
dependent case, known as docket 59, No. 103; and, fourth,
for an accounting in the case, and for an order that the
judgment so revived be declared fully paid, canceled and
ordered satisfied of record. It appears from the transcript
that, upon a full hearing of this application, the motion
was sustained as to the first, second and third grounds
thereof. This is the order appealed from, and as to this
order and its final effect upon the judgment there has been
no final determination in the district court. It appears
that the judgment stands revived and the attempted appeal
is from the order opening up the question of the effect of
the garnishment proceedings and that question has not
been finally determined by the district court. We think
the universal rule of this court is that, where there is
anything left for the district court to determine in order
to dispose of the substantial rights of the parties to an
action, its judgments or orders are not final, and an appeal
therefrom to this court cannot be maintained. In Merle &
Heaney Mfg. Co. v. Wallace, 48 Neb. 886, it was said:
“There cannot be a review of an order of the district court
opening a judgment and permitting an answer to be filed
in the case until there has been a further order or judg-
ment in its nature final.”

- In Smith v. Sahler, 1 Neb. 310, it was held: “When no
further action of the court is required to dispose of the
cause pending, it is final; when the cause is retained for
further action, as in this case, it is interlocutory.”

In Bertram v. Sherman, 46 Neb. 713, it is said: “An
order to be final and reviewable on error or appeal must
dispose of the merits of the case and leave nothing for the
further judicial determination of the court.”

In Rose v. Dempster Mill Mfg. Co., 69 Neb. 27, it was
held: “An order setting aside a judgment or decree, fixing
the time for filing pleadings and setting the cause down
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for a new trial, under section 602 of the code, is not a
final order from which appeal or error will lie before trial
and a final judgment.”

Practically the same rule has been announced in School
District v. Cooper, 29 Neb. 433; Clark v. Fitch, 32 Neb.
511; Browne v. Edwards & McCullough Lumber Co., 44
Neb. 316, and other cases decided by this court, too nu-
merous to mention. It seems clear that the case at bar
falls within this rule. As the record stands, it appears that
an order of revivor has been entered in the district court
for Douglas county; that so much of the order as purported
to fix the amount due on the judgment sought to be revived
has been set aside; and the defendant therein, the appellee
herein, has been allowed to file an answer or showing, and
thus contest the amount due thereon. That question is
still pending and undetermined in the district court for
Douglas county, and, until that matter has been disposed
of and the rights of the parties finally judicially deter-
mined, appeal or error cannot be prosecuted to this court.
We are aware that cases may be found which seem to an-
nounce a contrary doctrine, but upon an examination it
will be seen that they are cases where the order com-
plained of had the force and effect of finally disposing of:
the matters in litigation. Ior instance, it is settled beyond
question that error or appeal may be prosecuted from an
order of the district court, refusing to set aside its former
judgment and allow a defendant to answer and defend, be-
cause such an order or judgment disposes of the case and
finally determines the rights of the defendant. So while, as
stated, there is a seeming conflict in the authorities, yet as
a matter of fact they can easily be distinguished and no
conflict really exists.

As to the second question above stated, it was said by
the learned commissioner who wrote our former opinion
that its decision was unnecessary for a proper disposition
of the case, but, as a guide to the manner of conducting the
future litigation, it was stated that, under the laws of this
state, a corporation cannot be appointed administrator of
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the estate of a deceased person, and that such an appoint-
ment can be collaterally assailed. We are satisfied with the
former conclusion that the appointment of a corporation
as executor or administrator is not contemplated or author-
ized by the laws of this state, but we find that the ques-
tion whether such appointment can be collaterally at-
‘tacked was not raised and insisted upon in the lower
court, and we do not find it necessary to determine that
question.

As stated above, the record in this case shows that the
original judgment stands revived, but the question of the
amount due thereon is still pending in the distriet court
for Douglas county for final adjudication. When that
matter has been judiecially determined, and all the ques-
tions in litigation are thus disposed of, the appellant, if
dissatisfied with the amount found due on the judgment,
or if it shall be determined that the judgment has been
in fact paid, may then appeal to this court and have all
of the questions contained in the record reviewed, in-
cluding the order now complained of.

For the foregoing reasons, we approve of the coneclusion
announced in our former opinion, and that opinion, as
modified herein, is adhered to.

JUDGMENT ACCORDINGLY.

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY V.
CHARLES L. BUEL ET AL.

Freep Arrm 18, 1906.- No. 14,291

Whatercourses: OBSTRUCTION: LIABILITY. In the absence of negligence
in the construction of its roadbed across a mnatural watercourse,
a railroad company is not liable for damages done to property
on adjacent lands by reason of a flood so unprecedented that it
amounts in law to an act of God.
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ERROR to the district court for Lancaster county : ALBERT
J. CORNISH, JUDGE. Reversed.

M. A. Lowe, W. F. Evans, Billingsley & Greene and R.
H. Hagelin, for plaintiff in error.

Charles O. Whedon, contra.

ErPERSON, C.

Defendants in error, who were the plaintiffs in the
lower court, brought this action for the recovery of al-
leged damages to their crops and other property caused
by the diverting of the water of Salt creck, a natural
watercourse. In 1893 the railroad company constructed
the railroad running in a northerly and southerly direction
through the east half of section 32, township 8, range
6, in Lancaster county, Nebraska, upon which land were
two forks of Salt creek, about 80 rods apart, over each

of which the railroad was constructed. In the first-in-
stance the railroad, which is about 25 feet above the

surface of the surrounding land, crossed each branch of
the creck upon trestle work, leaving ample space for the
flow of the creek. In 1898 the railroad filled the channel
.of the north branch of the creek with dirt, constructing
an embankment of earth under its track in the place of
the trestle work, leaving space sufficient only for the
Missouri Pacific Railroad, which runs under the defend-
ant’s railway near the original north branch of the creek.
At the same time defendants constructed an artificial
drain, diverting the waters of the north branch of -the
creek south, along the west line of the defendant’s rail-
road, to the south branch of the creek, and filled in with
dirt a part of the space formerly occupied by trestle work
where the railroad crossed the south branch of the creek,
leaving a space of about 90 feet for the escape of the waters
of both branches. In July, 1902, there was a heavy rain-
fall, increasing the waters of the ercek to such an extent
that the crops and other property of the plaintiffs west
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of the defendant’s railroad in said section 32 were dam-
aged. A trial was had, resulting in a verdict and judg-
ment in favor of the plaintiffs, for the reversal of which
the defendant prosecutes proceedings in error.

Upon the trial, evidence was introduced showing that
the heavy rainfall which occasioned the damage was un-
precedented, and so unusual that it could not have been
reasonably contemplated at the time of the construction
of the embankment complained of. Defendant, among
other things, alleged that the damages sustained by the
plaintiffs were caused by the act of God, and that the
embankments were necessarily constructed and improved
by the defendant, and with the greatest care, skill and
foresight. The court instructed the jury: “It is contended
by the defendant that the rainfall at the time of the flood
complained of was of so unusual and unprecedented a
nature as to amount to an act of God. In this connection
you are instructed that, if you find from the evidence
that, at the time complained of, there occurred a rainfall
so unprecedented in amount and duration in that vicinity,
and of such a nature as not to be within reasonable ex-
pectation, and if you further find that the defendant’s
action in no way contributed to the overflow, then, in
such case, this would amount to a defense and the plain-
tiffs could not recover. On the other hand, even though
you should find that the rainfall, at the time, was so
unprecedented in its nature and duration as not to be rea-
sonably expected, so that it would amount to an act of
God, yet, if you should also find that any damages which
the plaintiffs suffered were also in part caused by the acts
of the defendant in obstructing the flow of the water,
then, in such case, this would not amount to a defense.”

It is a general rule that the owner of land, through
which there is a running stream, may improve his prop-
erty, with due regard, however, to the rights of his neigh-
bor, and that he is liable to the adjoining landowner only
for damages resulting by the diversion of the ordinary
waters, or such flood waters as might reasonably be an-
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ticipated; and, having constructed such. improvements
without carelessness, he is not liable for any damages
which might be occasioned by extraordinary floods, such
as could not reasonably have been contemplated. In other
words, the owner of such improvements would not be liable
for damages resulting by an act of God, even though
necessary improvements made by him were partly respon-
sible for the damage. It follows that, if the defendant in
the case at bar constructed the embankment complained
of, and, the changes made thereby were sufficient to per-
mit the ordinary flow of Salt creek and such flood waters
as usually occur, without damage to the plaintiff’s prop-
erty, and the construction and improvement of such em-
bankment were made without carelessness, the defendant
would not be liable to the plaintiffs for damages caused
by an unprecedented flood, or such as the defendant could
not have reasonably contemplated at the time of making
the changes, even though the embankment thus erected
contributed to the damage complained of. 1 Thompson, .
Negligence (2d. ed.), sec 72. In Pittsburg, Ft. W. & C. R.
Co. v. Gilleland, 56 Pa. St. 445, it is said:

“There is no liability on a railroad company for not
constructing a culvert so as to pass extraordinary floods.”

In Omaha & R. V. R. Co. v. Broun, 14 Neb. 173, Coss,
J., speaking for this court said:

“It was the duty of the railway company, in planmng
and constructing its bridge, to bring to their execution the
engincering knowledge and skill ordinarily practiced in
such works, and to see the practical application of such
knowledge and skill to the work in hand, among other
things, so as to allow of the passage of water and ice,
such as is known to pass in the stream annually, or which
may reasonably be expected to occur occasionally, without
regard to such great or sudden overflows as are often
designated as acts of God.” This court adhered te that
rule in Omaha & R. V. R. Co. v. Brown, 16 Neb. 166, and
cited it with approval in McCleneghan v. Omaha & E. V.
R. Co., 25 Neb. 530.



424 NEBRASKA REPORTS. [VoL. 76

‘Wabash R. Co. v. Sharpe.

In ‘reaching this conclusion, we are mindful of the law
which holds one liable who, by his negligence, contributes
to the act of God in damaging the property of another.
But, according to the rule above cited, a railroad company
is not guilty of carelessness, if in the construction of its
roadbed it sufficiently provides for the passage of such
flood waters only as might reasonably be contemplated
at the time of such construction. The law require$ no
more. The objectionable instruction is not a correct prop-
osition of law, because it permitted the jury to assess to the
defendant damages inflicted by the elements, if they found
that the defendant’s lawful acts contributed thereto. The
defendant was not liable, unless by its carelessness it aided
in bringing about the damage.

Many errors are assigned and argued by the plaintiff
- in error, which we do not consider necessary to review
at this time. The error in the giving of the above instruc-
tion was prejudicial, and we recommend that the judg-
ment of the lower court be reversed, and the cause re-
manded for a new trial.

AMES and OLbHAM, CC., concur.

By the Court: For the reasons appearing in the above
opinion, the judgment of the lower court is reversed and
the cause remanded for a new trial.

REVERSED.

‘WABASH RAILROAD COMPANY V. MORTON R. SHARPE.
Foep Aprmn 18, 1906. No. 14,274,

1, Carriers: FREIGHT, INSURERS OF DELIVERY. The general rule is that
a common carrier of goods insures their safe delivery to the
consignee against loss or injury from whatever cause arising,
except only the act of God or the public enemy.

. A common carrier is responsible for injury to goods

2.
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where the goods were exposed to injury by the carrier’s inex-
cusable detention, and the carrier cannot in such case plead the
act of God as a defense.

ERroRr to the district court for Lancaster county : ALBERT
J. CORNISH, JUDGE. Affirmed.

F. M. Hall, George 8. Grover and C. C. Marlay, for plain-
tiff in error.

Mockett & Polk and 0. B. Polk, contra.

Durrig, C.

May 19, 1903, Morton R. Sharpe delivered to the Wabash
Railroad Company, at Lafayette, Ind., 5,400 pounds
of household goods for shipment to Lincoln, Nebraska.
The goods were shipped from ILafayette on the 21st of
May, were delayed in Hannibal, Missouri, 24 hours for
rebilling, and were delivered to the Missouri Pacific Rail-
way Company, a connecting carrier at Kansas City, on
May 26, and held in the yards by the latter company
until May 381, where they were practically destroyed by
the great flood occurring at that time. The goods finally
reached Lincoln June 18, but in such condition as to be
useless. This action was brought to recover the value
-of said goods, and judgment went in favor of the plaintiff
for $865.80, from which judgment the company has taken
error to this court. ‘

It is claimed by the railroad company that they shipped
the goods within a reasonable time, and delivered them to
the connecting carrier at Kansas City in good condition.
This may all be true, and still it is no answer to the plain-
tiff’s claim. The common carrier of goods insures their
safe delivery to the consignee against loss or injury from
whatever cause arising, except only the act of God and
the public enemy. The delivery of the goods to the carrier
in good order, and their arrival at the place of destination
in bad order, makes a prima facie case against the carrier.
It then devolves upon it to show that the loss or damage
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was caused by the act of God or some other cause which
would exempt it from liability. It may be conceded in
the present case that the flood by which the goods were
practically destroyed was an act of God, which, under
ordinary circumstances, would relieve the company; but
we think the rule supported by the weight of authority is
that a common carrier is responsible for injury to goods
by act of God, if he departs from his line of duty, and
while thus in fault, and in consequence of that fault, the
goods are injured by an act of God which would not other-
wise have produced the injury. Or, as stated in one of
the cases, a common carrier is responsible for injury to
goods by act of God where the goods were exposed to
injury by the carrier’s inexcusable detention. Read v.
Spaulding, 30 N. Y. 630; Michaels v. New York C. R. Co.,
30 N. Y. 564. In McClary v. Siouz City & P. R. Co., 3
Neb. 44, it is said:

“And it is held that if the carrier wrongfully delay the
transportation of goods, and because of the delay they are
injured by a flood, the carrier would be liable,” citing Lowe
v. Moss, 12 I1l. 477, and Read v. Spaulding, supra. In
the absence of any showing to the contrary, it would seem
that a delay of five days or more in the yards at Kansas
City was an unreasonable delay, but there is evidence that
the officer in charge of the United States weather bureau
at Kansas City on May 26, the date that these goods were
delivered there, notified the public and all railroad com-
panies of the coming flood and warned them to guard their
property in the lowlands, and that this notice continued .
from day to day until the flood had reached its height.
Under this condition of affairs, there can be no doubt of
the negligence of the carrier and that this negligence ex-
posed the goods to the injury and damage that they after-
wards suffered by the act of God.

It is further claimed by the defendant company that in
consideration of a reduced rate given to the plaintiff he
released it from all liability in excess of $5 a hundred
pounds.  Our constitution prohibits a common carrier
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from limiting its common law liability, and in Chicago, B.
& Q. R. Co. v. Gardiner, 51 Neb. 70, it was held: “A limita-
tion of the liability of a common carrier contained in a
shipping contract will not be recognized or enforced in
this state, though valid in the state where made, when
such attempted restriction of liability is illegal and con-
trary to the public policy of this state.” This rule has
been followed in numerous cases since and has become the
settled law of the state.

The judgment, in our opinion, is clearly right, and we
recommend its affirmance.

ALBERT and JACKsoN, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

AFrFA C. SEELEY, EXECUTRIX, APPELLANT, V. JoHN T.
RITCHEY ET AL., APPELLEES.*
FiLep ApriL 18, 1906. No. 14,539.

1. Fraudulent Conveyances: CONVEYANCE T0 SON: PRESUMPTIONS. The
rule is well settled in this state that a conveyance made by a
father to his son, or other near relative, is presumptively fraud-
ulent as to existing creditors.

2. Evidence examined, and held not to overcome the presumption of
fraud arising from a conveyance by a father to his son.

APPEAL from the district court for Cass county: BEN-
JAMIN F. Goop, JUDGE. Reversed with directions.

Jesse L. Root, for appellant.
Matthew Gering and C. S. Polk, contra.

DurriIg, C.

This is the fifth time this case has been before us, the
question determined being found in 68 Neb. 120, 127, 129,

* Rehearing allowed, See opinion, p. 433, post.
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and 73 Neb. 164. The action is a creditor’s bill to set
aside a deed made by John T. Ritchey to his son Edward
Ritchey, and subject the land conveyed thereby to the
payment of a deficiency judgment entered against John
T. Ritchey on the foreclosure of a mortgage in 1897. The
land involved is a farm of 240 acres situated in (‘ass
county, and the expressed consideration in the deed from
the father to his son is $9,600. This conveyance was made
March 15, 1897. The mortgage foreclosure took place in
Hayes county, and, while the deficiency judgment was
ordered November 23, 1897, it was not entered of record
by the clerk until April 16, 1900. A copy of the order
directing the deficiency judgment was filed in the office of
the clerk of the district court for Cass county in February,
1898, and the transcript of the judgment, after the same
had been journalized, was filed in Cass county oh Aungust
2,1900. The debt secured by the mortgage was contracted
by John T. Ritchey and one James H. Goodrich in 1894,
and the mortgage covered 800 acres of land in Hayes
county, the joint property of the mortgagors. In March,
1896, John T. Ritchey conveyed to Goodrich his interest
in the Hayes county land, the deed containing an agree-
ment on the part of Goodrich to assume and pay the mort-
gage debt. The summons in the foreclosure proceeding
was served on Ritchey in Cass county on September 11,
1895, by leaving a copy at his usual place of residence.
The dates material to be borne in mind are the date of
the mortgage, May 12, 1894; the commencement of fore-
closure proceedings and service on Ritchey, September 11,
1895; the order for a deficiency judgment, made Novem-
ber 23, 1897; the transcript of the judgment filed in Cass
county, September 14, 1900, after the same had been jour-
nalized, and the conveyance of John T. Ritchey to his son,
March 15, 1897.

It will be seen from the above that the debt was con-
tracted previous to the conveyance sought to be set aside,
and the law is well settled that where the indebtedness
was contracted before the execution of the deed, and the
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grantor and grantee are near relatives, the burden of proof
is on the grantee to establish the bone fides of the trans-
action. Schott v. Machamer, 54 Neb. 514 ; Kirchman v.
Kratky, 51 Neb. 191; Carson v. Stevens, 40 Neb. 112. It
is conceded by the appellees that the conveyance from the
father to his son throws upon them the burden of estab-
lishing the good faith of the transaction. The only par-
ties who could know with absolute certainty whether the
transfer was bona fide, or was made for the purpose of
hindering and defrauding the creditors of John T. Ritchey,
the father, are the two parties to the transaction, and it is
principally from a consideration of their evidence and the
undisputed facts in the case that the decree of the dis-
trict court must stand or fall.

Another transaction between the father and son has
some bearing upon this case. One Franklin Walters died
seized of 120 acres of land in the neighborhood of the
Ritchey farm. Walters had mortgaged this land to Smith.
Subsequent to Walters’ death, Smith foreclosed his mort-
gage making the unknown heirs of Walters defendants.
Walters died without issue, and his widow, in October,
1892, sold her interest in the land to John T. Ritchey who
took possession thereof. Smith either neglected or refused
to sell under his decree of forclosure and after Ritchey
purchased the widow’s interest he tried to buy the Smith
decree. Smith would not sell, and Ritchey induced the
clerk of the district court to issue an order of sale on
the decree. The land was sold and bid in in the name
of Edward Ritchey. Smith resisted confirmation of the
sale and, in order to get him to withdraw his objections,
John T. Ritchey paid him $75. Smith testified that Rit-
chey told him he desired to have the land sold under
the decree of foreclosure “to clear the title from any of
the heirs—to cut out the heirs.” At this time Ritchey
was administrator of the estate of Franklin Walters, and
in that capacity he receipted to the sheriff for a small
surplus which the land brought in excess of the decree.
After obtaining his sheriff’s dced to this land, Edward
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Ritchey took possession and occupied it, either by himself
or his tenants, for three or four years and until a sale to
one Henry Bornemeier, made in 1897. It is claimed by de-
fendants and appellees that the proceeds of the sale of this
farm were paid by Edward to his father on the purchase
of the 240-acre farm, the conveyance of which is assailed
in this action, while the plaintiff and appellant claims that
this farm, while standing in the name of Edward Ritchey,
was purchased and paid for by his father, he being the real
owner thereof, and, of right, entitled to the purchase money.
The evidence is undisputed that Bornemeier paid $5,000
for the 120 acres sold him. John T. and Edward Ritchey
testified that of this sum $4,000 was paid by Edward to
his father on the purchase of the 240-acre farm by Edward.
The evidence is undisputed that Bornemeier paid $1,000
in cash, assumed a mortgage for $1,300 then on the land,
and gave three notes for the balance of the purchase price,
two for $1,000 each and one for $708.

Another matter connected with this 120-acre tract might
be mentioned. Both John T. and Edward Ritchey testi-
fied on the trial that Edward paid $1,500 of his own money
on the purchase at sheriff’s sale and that John T. Ritchey
furnished the balance of the money, making a gift of that
amount to his son. Edward was at that time a minor,
and his brother William testifies that he had no money.
When asked where he got the money, Edward testified
that he had $500 in Waters’ Bank in Elmwood, and $700
or $800 in Murty’s Bank in Weeping Water; that he drew
this money out a short time before the sheriff’s sale in
1893 and, with other cash he had around home, delivered
it to his father who bid for him at the sale. The bankers
were produced upon the trial, and testified that Edward
Ritchey never had any money to his credit in either bank.
Phoebe Ritchey, the mother of Edward, testified that his
father made him a gift of the Walters land, and to our
minds the evidence is quite conclusive that what money
he furnished for the purchase of this land, if any, did not
come from the sources claimed.
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It is urged with much force by the defendants that John
T. Ritchey could have no intent to defraud creditors in
transferring the 240-acre farm to his son, inasmuch as
there were no debts outstanding against him, except that
held by the plaintiff; that, when he conveyed his interest
in the mortgaged premises to Goodrich, Goodrich assumed
and agreed to pay the whole mortgage debt and that he
supposed the debt had been provided for in this way. It
is further urged that he had no knowledge of the fore-
closure proceedings and no knowledge that a deficieney
judgment had been entered against him, until the tran-
script was filed in Cass county in 1900. It is frue that
personal service of the summons was not had on him,
but service made by a copy left at-his usual place of resi-
dence. His wife testified that she placed the copy left
for him in the organ and forgot to give it to him until
about six weeks after the same had been left by the sheriff.
The return shows service on September 11, 1895, and if
the copy was given him by his wife within six weeks from
that date he must have had knowledge of the suit some-
time in October, 1895. Again, the deed from Ritchey to
Goodrich bears date March 16, 1896, showing that it was
made while the suit was pending, and it is improbable that
a pending suit against the land would not be considered
and discussed between the parties at the time the transfer
was made.

A further matter for consideration in determining the
intent with which the conveyance by John T. Ritchey to
his son was made is the question of Goodrich’s financial
ability to carry -out his agreement to pay this mortgage.
It is true that John T. Ritchey testifies that Goodrich
was solvent and able to meet the obligation, but the fact
remained that, as a part consideration for the transfer,
(toodrich executed his note to Ritchey for $650, payable
November 15, 1896, and that this note has never been paid,
and Goodrich, at some time after the giving of this note,
took the benefit of the bankruptcy act. If John T. Ritchey
could not collect from Goodrich his note for $650, he had
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little cause to believe that the plaintiff could collect a
claim against him of $2,600 or more. Both John T. and
Edward Ritchey testified that the land was paid for in
the following manner:

Proceeds of sale to Bornemeier, YWalters land. .. ... $1,000
Check on Bank of Murdock given by son........... 150
Cash ... 150

2,500 bushels of corn at 22 to 25 cents a bushel, esti-
mated ..... ... o 575

1,800 to 1,900 buskels of wheat at 50 cents a bushel,
estimated ........... ... . e, 925
Car 10ad hogs. . ..vu it i 700
Note ..o 800
Mortgage assumed ...........iiiiiiiiean ... 2,300
$9,600

We have already scen that Bornemeier did not pay cash
for the 120 acres of land, and neither John T. nor Edward
Ritchey pretended that the notes given Edward by Borne-
meier were turned over by him to his father. The cashier
of the Bank of Murdock was produced, and his testimony
given to the effect that Edward never drew a check for
$150 on that bank, and there are other matters making it
improbable that other items going to make up the con-
sideration were in fact paid. That the testimony of these
two men has been flatly contradicted by undisputed facts,
and by evidence which cannot be controverted or doubted,
is too apparent from the record. The burden was on
them to show the good faith of the transaction. Ve re-
gret to say that a careful examination of the record con-
vinces us that their testimony is unreliable in many
particulars. The truth is easily told. The more criti-
cally a truthful statement is examined and questioned,
the more apparent its truthfulness appears. Witnesses
may be, and often are, honestly mistaken in matters at-
tending a transaction, but it is not probable that so many
circumstances could be misunderstood or forgotten by
truthful witnesses as is apparent here. Our reading of
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the record convinces us that a decree should have been
entered for the plaintiff below subjecting the land to the
payment of her judgment.

We therefore recommend that the decree of the district
court be reversed and the cause remanded, with directions
to enter a decree in accordance with the prayer of the
petition.

ALBERT and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is reversed and
the cause remanded, with directions to enter a decree in
accordance with the prayer of the petition.

JUDGMENT ACCORDINGLY.

The following opinion on rehearing was filed IPebruary
21, 1907. Judgment of reversal vacated and judgment of
district court affirmed:

1. Fraudulent Conveyances: EVIDENCE: BURDEN OF PROOF. A transfer
of real estate by a debtor to a near relative is looked upon with
suspicion, and the burden of proving the bona fides of the trans-
action is upon the grantee. Where, however, the evidence shows
that the transfer is made when the grantor’s indebtedness is only
a small amount compared with the value of his property, and his
indebtedness is secured by a mortgage on other land apparently
worth nearly, if not quite, as much as the indebtedness, the
suspicion is removed, and, a consideration being proved, the bona
fides of the transaction is established. ’

2. Evidence. Upon a rehearing of this case, it is keld that the evi-
dence is sufficient to overcome the presumption of fraud in the
transfer from the father to the son, and the former opinion,
ante, p. 427, is overruled.

EPPERSON, C.

This case is before the court on rehearing. A history
of the litigation relating to the question now considered
may be found in 68 Neb. 120, and ante, p. 427. The trans-

action upon which the action is founded may be restated
31 '
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in part as follows: In May, 1894, the defendant John T.
Ritchey and one Goodrich gave a mortgage to James E.
Seeley on 800 acres of land in Hayes county, Nebraska, to
secure an indebtedness of $2,650. The Hayes county land
was under the control and management of Goodrich who
used it as a ranch. September 11, 1895, foreclosure pro-
ceedings were begun, and the Hayes county land sold
June 21, 1897. On November 23, 1897, a deficiency judg-
ment was announced against the mortgagors for $2,050,
and made of record April 16, 1900. For several years
prior to the making of the mortgage John T. Ritchey
owned and resided upon 240 acres of land in Cass county.
On March 15, 1897, he conveyed this land to his son, the
defendant Edward Ritchey. This transfer plaintiff al-
leges was without consideration and made for the pur-
pose of defrauding the creditors of John T. Ritchey.

A former transaction between the father and the son
bears directly upon the question of a consideration for the
alleged fraudulent conveyance. John T. Ritchey had an
interest in the Walters 120 acres which he conveyed to
Edward in 1893. This transfer plaintiff also claims was
fraudulent. Other interests in this land were transferred .
to Edward by virtue of a judicial sale. The legal effect
of the transaction between the defendants through which
the title to the Walters land was placed in the son has
considerable bearing on the case. If the Walters land
was in fact the property of the son, then the good faith
of the transfer assailed is supported in so far as a partial
consideration therefor is established. This we consider
as having a bearing on the question in the case: It must
be borne in mind that the title to this land was placed in
the son in June, 1893, and at that time there was no
unsecured indebtedness owing by the father. It is true,
proceedings were had which resulted in a judicial sale
of the Walters land; that the son was the purchaser at
such sale; and that such sale was brought about through
the efforts of the father.

Edward Ritchey’s title to the Walters land is not as-
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sailed by the pleadings in this case. Nevertheless, plain-
tiff contends that the Walters land was in fact the
property of the father held in trust by the son; that the
selling price thereof belonged, by reason of the sale, to
the father, and therefore it did not constitute any part
of the consideration for the transfer assailed. Plaintiff’s
decedent did not become a creditor of John T. Ritchey
until after the conveyance of the Walters land. There is
no presumption of fraud against the defendants which
would cast upon them the burden of proving good faith
in that transaction. The burden is upon a creditor, when
the debt was contracted subsequent to a conveyance as-
sailed as fraudulent, to prove that such was made and
accepted with a fraudulent purpose. Jansen v. Lewis, 52
Neb. 556; Jayne v. Hymer, 66 Neb. 785. In Lavigne v.
Tobin, 52 Neb. 686, it was held: “Except as against exist-
ing creditors and as against those to whom he contem-
plates becoming indebted, one may gratuitously convey his .
property to his wife.” This rule as to the burden of prov-
ing the title to the Walters land will apply, even though
it was not assailed by the pleadings. We do not over-
look the apparently false testimony of both defendants
herein. It does appear that their testimony that $1,500
was paid by the son to the father in cash as a partial
consideration for the transfer of the Walters land is
false. But, believing this testimony false, we must con-
clude that the entire value of the Walters land was a
. gift from the father to the son. There is no inference
deducible that the transfer was in fraud of subsequent
creditors. Tt is immaterial as far as the disposition of
this case is concerned to determine whether or not all or
only a part of the value of the Walters land was a gift
from the father to the son. It is contended by plaintiff
that the Walters land was purchased by John T. Ritchey,
who caused the title to be placed in the name of Edward
Ritchey for the purpose of defranding the heirs of Wal-
ters, deceased. The evidence is insufficient to support
this contention. It is not shown that the price paid at
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the judicial sale was inadequate, nor is it shown that the
heirs in any way suffered loss by reason of the sale of
the Walters land in the manner in which it was sold.
There is another fact having some weight in sustaining
the defendants’ contention that the Walters land was a
gift to the son. Edward’s elder brother received from
his parents 66 acres of valuable land as a gift when he
reached his majority, so that the transaction here assailed,
which we are called upon to denounce as suspicious, seems
to be but an equitable advancement by the father to his
son. We cannot conclude from the evidence that the Wal-
ters land was held in trust by Edward Ritchey for his
father.

It being therefore established that Edward Ritchey was
the owner of 120 acres of land, which he either farmed
or rented for four years prior to the purchase of the land
here in controversy, we conclude that his financial eircum-
stances were such that he could finance the transaction
now alleged by plaintiff to be fraudulent. In 1897 the
Walters land was sold by Edward Ritchey who reccived
therefor in cash and notes maturing within a few months
thereafter the sum of $4,000, which defendants testified
was paid to John T. Ritchey as a part of the consideration
for the land in controversy. This plaintiff contends was
impossible because only $1,000 was paid in cash. We
entertain no doubt but that the purchase price of the
Walters land was delivered to the elder Ritchey. Taking
plaintiff’s theory that the Walters land was in fact the
oroperty of John T. Ritchey, she is not in a position to
deny that the elder Ritchey received the money. There-
fore, so far as the $4,000 of the consideration paid to the
father for the 240 acres of land is concerned, the question
must be determined upon the bonea fides of Edward’s title
to the Walters land, which, as above shown, is established.
Neither can there be any contention as to the mortgage
of $2,600 assumed by Edward, nor as to the note for $800
given by him to his father as a part of the consideration.
We can say nothing as to the balance of the consideration
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paid in addition to what has been said by this court in the
opinion reported ante, p. 427.

In March, 1896, John T. Ritchey sold his one-half inter-
est in the Hayes county ranch to Goodrich, who assumed
the mortgage, and, even though it was known to Ritchey
in March, 1897, that Goodrich was insolvent, it does not
appear that John T. Ritchey had any reason to appre-
hend that a deficiency judgment for any considerable sum
would be rendered against him in the future. The Hayes
county ranch consisted of 800 acres, which John T.
Ritchey considered worth $4,000. The mortgage indebted-
ness amounted to $2,650, with interest. The appraised
value of the land was $2,000. TFrom this it does not seem
that, on the date of the deed herein assailed as frandulent,
John T. Ritchey could have penetrated the future and
foreseen a deficiency judgment of $2,050. His subsequent
conduct does not indicate that he was attempting to con-
ceal his property from his creditors. After the sale of
the land to his son, he continued in the grain and stock
business, and built an elevator which he sold for $1,750
two years later. As to one small item going to make up

. the consideration alleged to have been paid for the land,
we are convinced that the testimony given by the defend-
ants was false. This was an item of only $150. It does
not appear reasonable that parties would wilfully falsify
as to this. It was shown that a larger sum had been with-
drawn from the bank by Edward Ritchey at about the
time of this transfer, and it seems to us that such a mis-
take is one that might be made by honest men. The land
in question was farmed by the son. He controlled it as
owner, employed help and in all respects exercised do-
minion over his property. Later, upon a sale, he fixed the
purchase price, refusing to accept the advice of bis father
as to the amount.

We are mindful of the rule “that, where the indebted-
ness was contracted before the execution of the deed, and
the grantor and grantee are near relatives, the burden
of proof is on the grantee to establish the bona fides of the
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transaction.” Such transfers are looked upon with sus-
picion, and, were the rule otherwise, a debtor in failing
circumstances could easily defraud his creditors by con-
veying his property to the members of his family. Where,
however, the transfer is made when the grantor’s indebted-
ness is only a small amount compared with the value of
his property, and where the debt in controversy is secured
by a mortgage on a large tract of land apparently worth
nearly, if not quite, as much as the indebtedness, the sus-
picion is removed and, a consideration being proved, the
good faith of the transfer is established. Were we to fol-
low our own inclination, instead of the law as we believe it
to be, we would incline toward a reversal of the judgment
of the district court because of the apparently false testi-
mony of the defendants herein, but we believe the defend-
ants have established the bona fides of the transfer assailed,
not through their false testimony, but in spite of it. - That
the Walters land was a gift from the father to the son was
sworn to by the mother and the brother, and their testi-
mony was unimpeached. The dates of the several trans-
fers were proved by record evidence. The $800 note given
as a part of the consideration for the deed was corroborated
by the production of the note. Disinterested witnesses
testified as to the acts of ownership exercised by Edward
Ritchey. In view of the father’s financial circumstances
at the time of the transfer, we are convinced that the de-
fendants have successfully overcome the presumption
which the law imposes upon them. In Hill v. Schmuch, 65
Neb. 173, it is held:

“A conveyance without fraudulent intent, by a solvent
man, of lands to his wife or child, is presumed to have been
made in consideration of his moral obligation for the sup-
port and maintenance of the grantee, and in the absence
of evidence of a contrary intent, will be held to have trans-
ferred the entire title, both legal and equitable; so that the
transaction cannot be successfully assailed by subsequent
creditors of the grantor.”

_ In the case at bar, we find that the financial circumstan-
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ces of the father, especially at the time the Walters land
was. transferred to the son, were such that the rule above
announced clearly governs. And further, ag to the trans-
fer assailed, there is no need of presuming that the consid-
eration rested upon a moral obligation, an actual consider-
ation being established. The judgment of the learned
trial court was for the defendants, but this judgment was
reversed, ante, p. 427. The conclusion there announced.
seems to be based upon the unreliability of defendant’s tes-
timony. As above shown, we cannot agree to the conclu-
sion reached.

We therefore recommend that the former opinion be over-
ruled and the judgment of the district court be affirmed.

AMES and OLDHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the former judgment of this court is vacated and
the judgment of the district court affirmed.

JUDGMENT ACCORDINGLY. -

DANIEL M. FIKE V. MALINDA OTT.

Fmep Aprin 18, 1906. No. 14,244,

bt

. Petition examined, and held good as against a general demurrer.

2. Harmless Error. Assignments based on rulings upon objections to
an amendment to the reply and motions directed.against the
amended reply examined, and held that the errors, if any, in such
rulings were cured by the charge to the jury.

3.

The reception of incompetent evidence tending to establish
a certain fact is not prejudicial error when the same fact is con-
clusively established by -competent evidence.

4. The doctrine of the ostensible authority of an agent can be invoked
only by such as have dealt with the agent on the faith of his
ostensible authority.
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5. Money Loaned: PURCHASE OF LAND: EqQurTmEs. The mere fact that
one loans money to another, wherewith to buy land, gives the
lender no equity in the land bought therewith by the borrower.

6. Evidence examined, and keld sufficient to sustain the verdict.
7. A transcript on appeal should contain the judgment or order sought
- to be reversed or modified, and, in addition thereto, only such
matters as may be necessary to present the rulings sought to be

reviewed; to include other matters is a useless expense and tends
to obscure the real questions presented.

ERROR to the district court for Thayer county: LESLIE
G. Hurp, JUDGE. Affirmed.

V. 0. Rewick and Robert J. Sloan, for plaintiff in error.
M. 8. Gray and Charles H. Sloan, contra.

ALBERT, C.

In her petition the plaintiff alleges that she, with her
husband, Jenores T. Ott, executed their warranty deed to
certain real estate to one John C. Saylor for an agreed
price of $320, which deed was placed in the hands of one
Whipkey to be delivered to Saylor upon his payment to
Whipkey of $320 for plaintiff ; that Saylor paid the money
and got the deed; that about March 5 the defendant
fraudulently induced Whipkey to pay the money to him
without authority from plaintiff and fraudulently con-
verted it to his own use and benefit, and though often
demanded refused repayment, and prays judgment for
$320, and interest at 7 per cent. from March 5, 1901. De-
murrer to the petition was overruled, whereupon the
defendant answered, denying each of the allegations of the
petition, and as an affirmative defense alleged in sub-
stance: That, while the legal title to the land at the date of
plaintiff’s conveyance was in her, she held it in trust
for the use of the defendant who had paid the purchase
price, and that the conveyance thereof by the plaintiff’s
said deed to Saylor was in pursuance of an agreement be-
tween himself and the plaintiff’s husband to the effect
that the latter should procure a purchaser for the land and
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effect a sale thereof, the proceeds to be paid to the defend-
ant; that after the sale of the premises to Saylor the mat-
ters in difference between the plaintiff and her husband
and the defendant were submitted to arbitration, that
an award was duly made, and the amount awarded the
plaintiff was received and accepted by her in full payment
of all matters in difference, including the claim in suit.
The reply, with an amendment thereto, is voluminous. Tt
contains much that is redundant and immaterial. It was
filed over the defendant’s objection, and was afterwards
assailed by motions, which were overruled by the court. In
its charge to the jury the court very properly reduced the
reply, as amended, to a single sentence by an instruction
in these words: “The plaintiff in reply denies the allega-
tions of the answer, especially the arbitration or payment
to her of any proceeds, or that there ever was a settlement,
or that she authorized any one to receive same for her or
did receive anything for her land.”. The jury found for the
plaintiff, and judgment went accordingly. The defendant
seeks to reverse the judgment by proceedings in error in-
stituted in April, 1905.

It is first claimed that the court erred in overruling the
demurrer to the petition. The argument in this behalf is
based on the omission of the plaintiff to allege that she was
the owner of the land conveyed and for which the consider-
ation which came into the defendant’s hands was paid.
Every material allegation of her petition stands admitted
for the purposes of the demurrer. Those allegations show
that the money was left with a third party for the use of
the plaintiff. It was her money, and whether she had
title to the land or gave value received for the money does
not concern the defendant whose relation to the transac-
tion, so far as appears from the petition, was that of a mere
intermeddler, who wrongfully obtained possession of a sum
of money belonging to the plaintiff.

There are assignments based on the rulings of the court
permitting the plaintiff to amend her reply, and on the
motions made by the defendant assailing the reply, as
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amended. As before stated, the reply, as amended, con-
tained much that was superfluous and immaterial. The
objections covered by the assignments under consideration
are grounded on the superfluous and immaterial matter
contained in the reply, as amended, and which were elim-
inated, as we have seen, by the instructions of the court.
On this state of the record, we are unable to see, nor has
any attempt been made to point out, how the defendant
was prejudiced by the rulings under consideration.

It is next contended that the court erred in admitting
a copy of the conveyance mentioned in the petition in
evidence over defendant’s objection that it was not the best
evidence, and that a sufficient foundation had not been laid
for the admission of secondary evidence. It is not claimed
that the defendant was prejudiced by this evidence in any
way, save that by reason of the recital therein as to the
amount of the consideration it tended to show the consider-
ation actually paid by Saylor for the conveyamce in ques-
tion. This might have been prejudicial had there been any
dispute as to the consideration named in the deed. But
there was none. One of defendant’s own witnesses testified
to the consideration named in the deed, placing it at pre-
cisely the same sum as that shown by the copy received in
evidence. It is quite clear therefore that whatever tech-
nical error there may have been in the admission of the
copy in evidence it was error without prejudice.

It is also claimed that the court erred in giving the fol-
lowing instruction: “The jury is instructed that in Ne-
braska a married woman bas the same right to own, control
and dispose of both real and personal property as if she
were single, and she is entitled to the same protection with
relation thereto as are men or unmarried women.” The
instruction was proper in view of the evidence. Through-
out the case the defense sought to bind the plaintiff by cer-
tain acts of her husband, while on the other hand she
denied the authority of her husband to act for her with
respect to the matter in suit. It was very proper to call the
~ attention of the jury to the fact that, notwithstanding the
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intimate relation existing between husband and wife, she
had a right to control and dispose of her own property. The
defendant tendered instructions whereby it was sought to
cover the theory that, although the plaintiff’s husband had
no actual authority to make a sale of the land, adjust the
matters incident to the disposition of the proceeds, and to
submit the matters in difference between her and the de-
fendant to arbitration, yet his acts in that regard were
binding upon the. plaintiff because she had clothed him
with ostensible authority. The instructions tendered, how-
cver, omit one essential element, and that is that the de-
fendant dealt with the plaintiff’s husband on the faith of
his ostensible authority. The doctrine of ostensible author-
ity is never applied when that element is wanting, because
it is grounded on estoppel and without that element there
is no estoppel. _
Another instruction tendered by the defendant and re-
fused by the court is as follows: “You are further in-
structed that, if you find from the evidence that defendant
furnished the money to pay for the said tract of land and
that the said Malinda Ott or no one on her behalf paid said
sum to defendant, the defendant then had an equitable in-
terest in said land and in the proceeds of the said land sold
to Mr. Saylor, and his coming into possession of said pro-
ceeds would not be fraudulent or unlawful, unless you find
from the evidence that defendant did actually exercise
fraud, deception or misrepresentation in order to obtain
possession of said proceeds and did thereby obtain posses-
sion thereof.” This instruction was properly refused. The
evidence shows that the plaintiff’s husband borrowed the
money to pay for the ten acres, taking the title in his wife’s
name. The instruction is to the effect that, where one
loans money to another-for the purchase of real estate, he
thereby acquires an equitable interest in the real estate in
which the borrower invests the money. No authorities are
cited in support of this proposition, and it will be con-
ceded, we think, that none can be found. The instruction
was properly refused.

-
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It is also claimed that the verdict is not sustained by suf-
ficient evidence. The evidence covers a wide range, and
includes transactions between the defendant and plaintiff’s
husband extending back for many years. To attempt at
this time to review it would extend this opinion to undue
length, and would not, as it seems to us, serve any useful
purpose. The evidence is conflicting. Reasonable men
might well differ as to the side on which it preponder-
ates. A jury has passed upon it, and we are satisfied that
their verdict should not be disturbed. As to the amount of
the verdict, it is not excessive, if the testimony of the plain-
tiff and her husband be taken as true. There are corrobora-
tive circumstances. The jury believed these portions, as
they had a right to do for aught that appears to their dis-
credit. We cannot, therefore, say that the verdict is ex-
cessive. The defendant also complains of certain rulings
of the court sustaining objections to certain questions
asked the plaintiff on cross-examination. By these ques-
tions the defendant sought to go into matters not brought
out on direct examination. Besides, matters sought to be
elicited by these questions were afterwards gone into by the
defendant himself while on the stand. His evidence as to
such matters stands uncontradicted. Hence, even had the
court erred in sustaining the objections to the questions on
cross-examination, as the matters were conclusively estab-
lished by other evidence, he was not prejudiced by such
rulings.

The foregoing disposes of this case, but it may not be
out of place to add that the record is unnecessarily volu-
minous. The summons, including the officer’s return
thereon, a motion for security for costs, with a notice and
affidavits pertaining thereto, and many other matters hav-
ing no bearing on the questions presented to this court are
included in the transcript. They serve no useful purpose
there, and only add to the expense of the litigants and the
labor of the reviewing court. The jurisdictional feature of
a transcript filed in this court is the “judgment, decree or
final order sought to be reversed, vacated or modified.”
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Sections 586 and 675 of the code. To this should be added
only so much of the remainder of the record below as is
necessary to present the questions sought to be reviewed.
The fact that the pages are not numbered in this case makes
the useless features the more objectionable.

It is recommended that the judgment of the district court
be affirmed.

JACKSON, C., concurs.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFPFIRMED.

WILLIAM N. SKINNER V. LEWIS A. WILSON.
Fuep Aprin 18, 1906. No. 14,251,

1. Errors, Joint Assignment of. Where several instructions are
grouped in one assignment, and there is nothing in the language
of the assignment to indicate that the objection goes to them
severally, they will be examined only so far as may be necessary
to determine whether any one of them was rightly given or re-
fused. World Mutual Benefit Ass’'n v. Worthing, 59 Neb. 587, and
cases there cited.

In the consideration of the assignments—the verdict is not
sustained by sufficient evidence, is excessive and is contrary to
law—instructions not complained of in such a way as to be re-
viewable in this court will be taken as the law of the case, and
if when tested by such instructions the verdict is not vulnerable
to the objections lodged against it the assignments will not be
sustained.

3. Evidence examined, and held sufficient to sustain the verdict.

2.

ERROR to the district court for Keya Paha county: WIL-
LIAM H. WESTOVER, JUDGE. Affirmed.

Halleck F. Rose, W. H. Horton, W. . Brown and W. B.
Rose, for plaintiff in error.

Kirkpatrick & Hager and Lear & Wilhite, contra.
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ALBERT, C.

On the 21st day of May, 1902, the defendant was, and for
many years had been, engaged in printing and publishing
a newspaper, and conducting a general printing and pub-
lishing business in the village of Springview, in Keya Paha
county. His newspaper was known as the “Springview
Herald,” and was the only one printed in that county, and
he enjoyed a monopoly of the business in which he was en-
gaged. On the date mentioned, in consideration of the sum
of $1,400, he executed a bill of sale to the plaintiff, whereby
he transferred the newspaper and printing plant and
good will of his said business to the plaintiff. The bill of

~sale, among other things, contains the following stipula-
tion: “I hereby bind myself that I will not engage in the
newspaper or job-printing business within the limits of said
Keya Paha county for the next ten years following the date
of these presents, in any way, shape or manner, and in case
I fail to keep this last understanding, agreed-upon by my-
self with the said Lewis A. Wilson, I further bind myself
by these presents to pay the said Lewis A. Wilson in good
and lawful money of the United States the penal sum of
$2,000 as damages for the nonfulfilment of this said stipu-
lation.” The plaintiff went into possession of the property,
and at once engaged in the business theretofore conducted
by the defendant, and for about two years thereafter like-
wise enjoyed a monopoly of the business in that county.
On the 5th day of May, 1904, another newspaper, called the
“Keya Paha County News,” and printing plant was estab-
lished in the same village. Irom that date until the fol-
lowing September the new plant was ostensibly owned and
conducted by the defendant’s wife, but the plaintiff avers,
and the evidence sufficiently shows, that the defendant was
the real owner, and controlled and managed the business.
In the month last mentioned a sale of the new plant was
made to a third party, who still owns and conduects the
business at that place. The plaintiff then brought suit
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against the defendant, alleging a breach of the stipulation
hereinbefore set out, and laying his damages at $2,000. The
answer is a general denial of all the allegations of the pe-
tition. The trial court submitted the cause to the jury on
the theory that the amount named in the stipulation should
be regarded as liquidated damages, which was covered by
an instruction directing them to award $2,000 damages in
case they found for the plaintiff. The jury found for the
plaintiff, and awarded damages as directed, and judgment
was given accordingly. The defendant brings érror.

One of the complaints now urged by the defendant is
that the evidence is insafficient to warrant a finding that
he had engaged in the newspaper or job-printing business
in violation of his agreement with the plaintiff. The evi-
dence shows that, while the new plant was purchased in
the name of the defendant’s wife, the defendant himself
was concerned in it, and that, although he was engaged in
banking in the same town, he negotiated a loan for the pur-
chase price with another bank, signing his wife’s note as
surety. It also shows that he referred to the new plant
as his or “ours,” and that he set type, solicited business,
made contracts for business for the new plant, wrote for
the newspaper, and in many other ways so conducted him-
self with reference to it as to warrant the jury in finding
that he was either the real owner or so concerned in its
management as to convict him of a violation of his agree-
ment with the defendant. In fact, his entire transaction
with reference to the new plant is of such a character as to
warrant the jury in finding that the ostensible ownership
and management of the new plant by his wife was a mere
device by which he sought to shield himself from the conse-
quences of a violation of his agreement.

The principal contention of the defendant is that the
court erred in submitting the cause on the theory that the
amount named in the stipulation was to be regarded as
liquidated damages. The only exception taken by the de-
fendant to the charge of the court was to the instruction
covering that theory. That exception was made in the
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form of a written objection, which was allowed by the
court and filed with the clerk. Afterwards, and before the
jury had returned a verdict, the defendant, by leave of
court, withdrew his exception. After verdict he filed a
motion for a new trial, in which he grouped this instruc-
tion and five others, some at least of which are clearly
right. It has become a scttled rule of practice in this state
that when several instructions are grouped in one assign-
ment, and there is nothing in the language of the assign-
ment to indicate that the objection goes to them severally,
they will be examined only so far as may be necessary to
determine whether any one of them was rightly given or re-
fused. This rule was applied in World Mutual Benefit
Ass'n v. Worthing, 59 Neb. 587, and the several cases there
cited. It is invoked by the plaintiff in this case, and there
seems to be no escape from it, save by overruling the long
line of cases in which it has been applied, which we are not
disposed to do. The rule is perhaps technical, but it is not
to be condemned solely on that ground. The orderly and
economical administration of justice necessitates rules of
practice, and, however liberal such rules may be, there
must still be somewhere a dividing line between doing and
not doing, compliance and noncompliance. This of neces-
sity gives rise to what are commonly called technicalities,
and they are unavoidable under any system for the ad-
ministration of justice according to law. But the defend-
ant contends that whether the amount named in the stip-
ulation should be held to be liquidated damages, or merely
a penalty, is sufficiently raised by the assignments that
the verdict is not sustained by sufficient evidencé, is ex-
cessive and contrary to law. As we have seen, the instruc-
tions cannot be reviewed at this time. They must be re-
garded, therefore, as the law of the case. World Mutual
Benefit Ass'n v. Worthing, supra. By one of them the jury
were instructed to the effect that, in case they found for
the plaintiff, the sum named in the stipulation would be
the measure of his damages. In awarding $2,000 damages

the jury merely followed that instruction, which, in view
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of the record, must be regarded as the law of the case as
to the measure of damages, and a verdict that responds
to it cannot be regarded as excessive nor as contrary.to
law.

Ordinarily, technical rules are applied with some reluc-
tance, but in this-case it does not appear that to do so will
work any injustice. The defendant at the time of the sale
to the plaintiff was an experienced newspaper man and
printer, and had conducted the plant sold to the plaintiff
for a number of years. The plaintiff was without ex-
perience. When he bought the plant he also bought and
paid for the good-will and immunity from defendant’s
competition within the county for a period of ten years.
Within two years the defendant entered the field as a com-
petitor. The fact that he was a banker and an experienced
newspaper man who had formerly occupied the field made
him a formidable rival. His transfer of the new plant to
a third party necessarily carried with it a portion of the
good-will which he had transferred to the plaintiff for a
consideration. Had he been dealing with tangible prop-
erty his conduct would be called by an ugly name. By the
violation of his contract he inflicted substantial losses upon
the plaintiff, and set in motion certain forces which will
cause him losses for some time to come. The extent of such
losses are unascertainable. While we may be morally cer-
tain that they have resulted or will result, evidence from
which they could be computed with any degree of certainty
could not be obtained. The case then presents this
dilemma: If the amount named be regarded as liquidated
damages, the defendant is liable to suffer injustice; if it be
regarded as a penalty, the plaintiff by reason of the inher-

“ent difficulty of proving his damages is liable to suffer loss.
Confronted by such a dilemma, there should be no com-
plaint if the loss be allowed to fall on the head of the
wrongdoer, who made his agreement voluntarily, and was
pressed b)é’ 510 hard necessity to violate it.

1
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It is recommended that the judgment of the district
court be affirmed.

DUFFIE, C., concurs. .
JACKSON, C., not sitting.
By the Court: For the reasons stated in the foregoing

opinion, the judgment of the district court is
AFFIRMED.

. 0
FRANK F. RoBZ V. STATE, EX REL. FARMERS GRAIN & LIVE
STOCK COMPANY ET AL.

Fep AreiL 18, 1906, No. 14,267.

1. Railroads: Sme-Tracks: HieEwAvs. A sidetrack constructed and
used by a railroad company, and which connects with its main
line and occupies a portion of the public streets of a city under
a grant from the city to such company, will be presumed, in the
absence of evidence to the contrary, to be a part of the public
highway system of such company, and a public highway within
the meaning of section 4, art. XI of the constitution.

2 The term railroad includes all side-tracks necessary or convenient,
for the transaction of the company’s business.

3. Evidence examined, and held sufficient to sustain the finding and
order of the trial court.

ERROR to the district court for Buffalo county: BRUNO
O. HOSTETLER, JUDGE. Affirmed.

E. C. & H. V. Calkins, for plaintiff in error.

Warren Pratt, C. A. Robinson, Edson Rich and John N.
Baldwin, contra,

ALBERT, C.

The Farmers Grain and Live Stock Company applied to
the district court for a writ of mandamus to compel the
Union Pacific Railroad Company to furnish cars on a cer-
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tain side-track for the shipment of grain from the relator’s
elevator. Frank F. Roby intervened for the purpose of re-
sisting the application. The district court allowed the
writ and the intervener brings error.

A somewhat extended statement of the facts is necessary
to a proper understanding of the case. In 1886 the Kear-
ney Milling Company built a flouring mill in the city of
Kearney, and induced the respondent railroad company to
construct a side-track, extending eastward from its con-
nection with the main track to and across certain lots
owned by the milling company, upon which its mill stood.
In order to reach the mill property, the track was con-
structed for some distance on a public street, and across
certain other streets and alleys of the city, and also across
the corner of a lot belonging to a third party. This side-
track extended east and west immediately north of the
mill, and a warehouse and elevator were afterwards
erected by the milling company immediately north of the
side-track. Afterwards the milling company moved its ele-
vator to two lots, belonging to it, lying east of the premises
just mentioned, and just across one of the alleys of the
city, and the side-track, in order to accommodate the ele-
vator in its new location, was extended eastward across the
alley and across a lot belonging to the milling company.
In 1898 proceedings were brought to foreclose a mortgage
covering the milling company’s property, and the property
passed into the hands of a receiver appointed in said pro-
ceedings. The receiver leased the elevator on the lots east
of the mill to certain third parties, and such lessees leased
certain lots belonging to other parties lying east and just
across a public street from the elevator, and for the better
accommodation of the elevator induced the respondent
railroad company to extend the side-track across such
street and one of the lots east of the elevator property. The
mortgage was foreclosed, and the intervener became the
purchaser thereof at foreclosure sale, obtaining possession
thereunder in March, 1899. Early in the summer of 1901
he inclosed the mill property with a fence, placing gates
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across the side-track, securing them by locks. At that time,
however, service on the side-track was not required beyond
the west line of the intervener’s property, save for the ac-
commodation of the intervener himself. In 1903 the re-
lator bought the two lots lying across the street from the
elevator, and across one of which the side-track had been
extended, and erected thereon a grain elevator for the stor-
age and shipment of grain. The relator’s elevator was so
placed that it could be easily accommodated by the side-
track in question. When the relator got ready to ship
grain from its elevator, the intervener refused to permit
the respondent to move cars over the side-track across his
premises, claiming that such track had been constructed
solely for the accommodation of his grantors, and that the
occupancy of his premises by the respondent, with its track,
was merely by virtue of a license, and not by virtue of any
easement in such premises for a right of way. The evi-
dence is somewhat meager as to the arrangement between
the milling company, the intervener’s predecessor in estate,
and the respondent railroad company for the construction
of the side-track in the first place. One witness who was
president of the milling company during the negotia-
tions for the sidetrack and who took part therein, when
examined as to such arrangement, testified as follows:
. “My recollection is they insisted we should give them the
right of way, and there was a lot west of the mill. They
sent a man out here at that time; there was some question
as to whether the city would let us down through there,
and they sent a man out to see whether they could
get to the mill. He reported that he would have to go
across that lot that was right across there west; and that
he would have to cut off the corner of it, if he crossed,
there would be a short curve, that the curve would be too
sharp; and they insisted, in case there was any damage,
that the milling company would have to pay the railroad
company whatever damage there was to that lot. That is
my recollection. Q. Was the milling company to get any
damages or anything for the right of way across this prop-
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erty? A. I don’t think so; of course that is a long time
ago.”

Cross-examination: “Q.They wanted a switch to the mill
so that they could load and unload? A. Yes. Q. They
wasn’t seeking to get it for any other purpose excepting the
accommodation of the mill? A. That was all. Q. Any talk
of it being used for anything else? A. So far as I can re-
collect there was not. Q. There was no agreement that it
was not to be used for any purpose but for your mill, was
there? A. I have no recollection of anything being said.”
It also appears that, when the milling company moved its
elevator to the lots east of the mill, the respondent agrecd
to extend the track and pay for moving the elevator. In
each instance it laid the track and furnished the material.
Before the side-track was constructed the city granted the
respondent a right of way over and across such of the
streets and alleys as it traversed or crossed.

These facts, we think, warrant an inference that the re-
spondent constructed the side-track across the intervener’s
premises under at least an implied grant of a right of way
from the intervener’s privies in estate, the then owners of
the premises, and that such track now constitutes a part
and parcel of the respondent’s railroad system, open alike
to all requiring service thereon. Section 4, art. XTI of the
constitution is as follows: ‘“Railways heretofore con-
structed, or that may hereafter be constructed in this state
are hereby declared public highways, and shall be free to
all persons for the transportation of their persons and prop-
erty thereon, under such regulations as may be prescribed
by law.” The term railroad includes all side-tracks neces-
sary or convenient for the transaction of the company’s
business. Township of Rock Creek v. Strong, 96 U. 8. 271;
Black v. Philadelphia & R. R. Co., 58 Pa. St. 249; Town of
Mason v. Ohio River R. Co., 51 W. Va. 183; State v. Stone,
119 Mo. 668. The side-track in question is connected with
the respondent’s main line. In the absence of evidence to
the contrary, taking into account the fact that it crosses
the property of third parties and occupies a portion of the
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public streets of the city under a grant from the city, the
presumption would be that it is a part of the respondent’s
railroad system, and a public highway within the meaning
of the constitutional provision above quoted. That pre-
sumption is not rebutted by the evidence in this case, but
rather strengthened. The evidence shows that before con-
structing the road the respondent, in its negotiations with
the milling company, the intervener’s predecessor in estate,
insisted on a right of way. It is true, it was built at the in-
stance of the milling company and for years was used
almost, if not quite, exclusively for its bencfit, but that
appears to have been because there were no other persons
who could be acommodated thereby. It is also true that
the intervener, after the track had been laid almost 15
years, put gates across it and inclosed his premises with a
fence, but at the time there were no persons beyond his
premises who required service on the side-track and the
gates therefore were no restriction on general traffic.

It seems to us that the finding of the district court is
fully sustained by the evidence, and that the writ was
properly allowed. It is recommended that the order allow-
ing the writ be affirmed.

JACKSON, C., concurs. '

By the Court: For the reasons stated in the foregoing
opinion, the order of the district court allowing the writ is

AFFIRMED.

8. OLIN COLE, APPELLEE, V. WILLIAM H. MANNERS ET AL.,
APPELLANTS. )

FiLep Aprin 18, 1906. No. 14,290.

1. Injunction: IRREPARABLE INJURY. An injury which cannot be meas-
ured by any pecuniary standard, or which because of its nature
or the financial condition of the wrongdoer cannot be adequatély
compensated in damages, is irreparable within the meaning of
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the law, and one for which, ordinarily, there is no adequate
remedy at law.

2. Joint Obligors: DEFENSE OF INFANCY. The general rule that a valid
defense as to one of two joint obligors irures to the benefit of
both is subject to the exception that, when such defense is in-
fancy, the infant may be discharged and a recovery had as to his
co-obligor; and this exception applies although the obligee knew
of the infancy when he took the obligation.

3. Lease: INJUNCTION: DEFENSE OF INFANCY. Ordinarily, a lease may be
avoided by a tenant on the ground of infancy; but while in pos-
gession thereunder the plea of infancy is not available in a suit
brought to restrain him from making use of his possession to
inflict irreparable injuries upon his landlord.

4. Pleadings and evidence examined, and held sufficient to sustain the
decree.

APPEAL from the district court for Cass county: PAUL
JESSEN, JUDGE. Affirmed. :

Matthew Gering, for appellants.
By;*on Clurk, contra.

ALBERT, C.

In what follows we shall refer to the appellee as the
plaintiff, and to the appellants as the defendants, that be-
ing the relation in which they respectively stood to the
record in the court below. In 1893, by an instrument in
writing, the plaintiff leased certain of his lands to the de-
fendants for the term of one year, beginning on the first
day of March, 1904, reserving as rent two-fifths of all crops
grown upon the cultivated land during the term and $3 an
acre for the pasture land ; the share rent to be delivered to
the plaintiff in cribs or granaries on the premises, the cash
rent to be paid October 1, 1904. By the terms of the lease
the plaintiff also reserved to himself and his employees the
right to enter upon the land for the purpose of cultivating,
harvesting or doing anything necessary to preserve the
crops or promote the growth; the expense in that behalf to
be a lien on the defendant’s share of the crops. A like
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reservation was made for the purpose of making inspec-
tion of the premises, improvements thereon, and to plow
for future crops. The lease also contains a provision re-
quiring the defendant to destroy all cockle burrs on the
premises before they produced seed. The following is also
a part of the lease: “And it is further covenanted and
agreed by and between the parties hereto that the parties
of the second part shall secure the performance of the
terms and conditions of this lease on their part by giving
to the first party, on demand, a chattel mortgage upon all
‘or any part of the crops growing or gathered on said prem-
ises during the said term, and if the said second parties
shall refuse or neglect to give such chattel mortgage upon
demand, or if they shall at any time give or attempt to
give any other person or persons any lien upon said crops,
or any part thereof, then this lease shall thereby terminate,
and the said party may at once recover possession of said
premises and all crops thereon, and the said second parties
shall in that event be held and considered to have planted
and cultivated said crop for the benefit of the said first
party, and shall be paid for such services as follows:
Said first party may sell said crop and the unexpired term
for cash at a private sale, or he may, at his option, procure
said crops to be further cultivated, or gathered and sold in
such market as he may see fit, and in either event the pro-
ceeds thereof shall be applied, first, to the payment of ex-
penses incurred by the said first party in the premises, in-
cluding the time spent by him in connection therewith;
second, to the payment of said rent; third, the remainder,
if any, shall be paid to the second parties for their serv-
ices in planting and tending said crops, and seed fur-
nished by them.,”

In September, 1904, the plaintiff filed his petition against
the defendants, in which he set forth the lease; that he had
performed his part thereof; and further alleged, in sub-
stance, that the defendants refuse to permit him to enter
upon the premises for the purposes mentioned in the
lease, and will continue to do so unless restrained by the
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court; that they have neglected and refused, and still neg-
lect and refuse, to execute a chattel mortgage on the crops
as required by the terms of the lease, although demand
therefor had been duly made by the plaintiff, and have neg-
lected to destroy the cockle burrs growing upon the land,
and have refused to permit the plaintiff to enter upon the
premises for that purpose; that they have threatened to re-
move their share of the crops from the land, leaving the
plaintiff’s share unharvested and uncared for, making it
necessary for the plaintiff to enter upon said premises and
to harvest the same at his own expense; that the defendants
are insolvent and the plaintiff has no adequate remedy at
law for their failure to keep and peform their part of the
said lease. The prayer is for an injunction restraining
the defendants from preventing plaintiff’s entry upon the
lands for the purposes mentioned in the lease and for
specific performance.

A temporary order was allowed, after which the defend-
ants answered. The answer admits the execution of the
lease, the refusal of the defendants to execute the chattel
mortgage therein provided for, but, as their reasons for
such refusal, it is alleged that plaintiff’s demand therefor
fixed no amount for which the mortgage should be given,
and that the defendants had complied with all the condi-
tions of the lease, and had delivered to the plaintiff his
share of the crop, except such as at the commencement of
the suit were not matured. All allegations in the petition
pot admitted by the answer are denied.. The defendant
Lewis G. Manners alleges in avoidance of the lease that he
is a minor under the age of 21 years. The plaintiff filed a
reply which may be called a general denial.

The court found generally for the plaintiff, but also
found that the liability to him under the lease would not
exceed $175; that the same would be sufficiently secured
by a lien on 500 bushels of the corn on the premises, and
that the defendant Lewis G. Manners was a minor under
the age of 21 years. A decree was entered enjoining the
defendants from interfering with the plaintiff’s entry upon
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the land for the purposes mentioned in the lease, from dis-
posing of the 500 bushels of corn, and requiring the de-
fendant William H. Manners to execute a chattel mortgage
thereon to the plaintiff as the security mentioned in the
lease. The defendants appeal.

The principal contention of the appellants amounts to
this, that the pleadings and the evidence are not suffi-
cient to entitle the plaintiff to relief by injunction. This
contention is based on three propositions, the first of which
is that the plaintiff had an adequate remedy at law. The
petition shows that the plaintiff had reserved the right
to enter upon the premises from time to time for the pur-
pose of inspecting them, making improvements, and pre-
paring the ground for another crop; that the defendants,
by threats of personal violence and intimidation, prevented
him from coming on the premises for those purposes; that
the defendants had agreed to give him a chattel mortgage
on the crop to secure the rent and other liabilities grow-
ing out of the lease, and that they had not only refused to
do so, but were threatening to remove a large portion of
the crops and allow the remainder to stand unharvested,
and that the defendants are insolvent. The evidence is
amply sufficient to warrant a finding of each of the fore-
going facts, and those facts are sufficient to show that
the plaintiff was threatened with injuries which could not
be adequately compensated in damages and which would
be difficult to measure by any pecuniary standard, and
that the damages, even if ascertainable, could not be col-
lected because of the insolvency of the defendants. Such
injuries are irreparabie within the meaning of the law
authorizing the issuance of an injunction. FEidemiller Ice
Co. v. Guthrie, 42 Neb. 238.

It is further insisted that when the defendant refused
to execute the chattel mortgage the lease by its terms ex-
pired, and the plaintiff could have proceeded at law for
the recovery of the possession. But, in view of the injuries
threatened, ordinary proceedings at law, in our opinion,
would not have been sufficiently prompt to afford an
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adequate remedy. Before his rights could have been es-
tablished at law, the crop might have been destroyed,
removed from the premises, waste committed, the time
for preparing the soil for another crop past, or the plaintiff
irreparably damaged in other ways, which a court of law
would be powerless to prevent.

Another proposition advanced in support of the conten-
tion that the plaintiff was not entitled to relief by injunc-
tion is thus stated in defendants’ brief: “The lease upon
which this action is based and predicated is the joint
obligation of the appellants, possessing none of the ele-
ments of a joint and several contract. Severalty cannot,
by any process of cither construction or interpretation, be
read into it, and, hence, a valid defense by one obligor
inures to the benetit of the other, particularly where such
defense was known to the party seeking its enforcement
at the time of its execution.” The learned gentleman
advancing this proposition does not overlook the exception
to the rule there stated, which is that, where one of two
joint obligors is an infant, a recovery may be had against
the other, and a discharge as to the infant. Cutts v. Gor-
don, 13 Me. 474, 29 Am. Dec. 520, and cases cited. He
insists that the exception does not apply in this ecase,
because the plaintiff knew of the infancy of one of the
defendants when the lease was made. In support of this
contention he cites several cases from this court, not one
of which, however, goes beyond the proposition that the
contract of an infant is voidable. None of thenr tend,
even remotely, t6 support his contention that the excep-
tion above referred to does mot apply in this case, nor
have we been able to find any that so hold. On principle
we can see no good reason why the exception does not
apply in this case.

The third proposition, as we understand it, is that the
injunction against Lewis G. Manners is erroneous because
of his infancy. Counsel says: “The contract of an infant,
being voidable at his election, cannot he made the super-
structure (foundation) of an injunction.” The law per-
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mits infancy to be used as a shield, but not as a sword.
The infant defendant, with his codefendant, is in posses-
sion by virtue of the lease. His infancy may protect him
from the terms of the contract, but it certainly is not a
license to use the advantages he obtained’ by virtue of
his contract to commit torts and inflict injuries upon
the plaintiff for which the law affords no adequate remedy.
The decree does not undertake to bind him by the terms
of the contract; it merely enjoins him from the doing of
certain acts which would be wrongful if the contract were
binding and in force, and @ fortiori wrongful, if he be re-
garded as a mere trespasser instead of a tenant under a
valid lease. The decree, in our opinion, was drawn with
a careful regard for the rights of all the parties. It re-
quires the adult defendant to do less than agreed to do,
and enjoins neither from doing anything he has a lawful
right to do; it enjoins no affirmative duty whatever upon
the infant defendant.
It is recommended that the decree be affirmed.

JACKSON, C., concurs.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is

AFFIRMED.

NEBRASKA MERCANTILE MUTUAL INSURANCE COMPANY V.
WIiILBER W. MYERS.

Fiep Arrin 18, 1906. No. 14,207.

Instructions: PREPONDERANCE OF EVIDENCE., A preponderance of the
evidence is all that is required to establish a disputed fact in -
a civil action, and an instruction which informs the jury that, if
upon any reasonable hypothesis a fact can be accounted for upon
any other theory than a dishonest one, they should so find, is a
violation of that rule, and in this case reversible error.
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ERROR to the district court for Boone county: JAMES R.
HANNA, JUDGE. Reversed with directions.

E. M. Coffin, B. J. Clements, M. W. McGan and A. E,
Garten, for plaintiff in error.

H. C. Vail and J. S. Armstrong, contra.

JACKSON, C.

This is a proceeding to reverse the judgment of the trial
court rendered in an action on a fire insurance policy.
Two defenses were tendered by the answer: First, that
when the policy was applied for the insured represented
that the property was unincumbered, while in fact it was
incumbered by a chattel mortgage securing an indebted-
ness of $2,200, and that by the terms of the contract such
misrepresentation rendered the policy void; and, second,
that the fire was caused by the wilful, intentional and
wrongful act of the insured. By the reply it was admitted
that the representation as to the incumbrance on the prop-
erty was made, but denied that the representation was
false; and, pleading to the charge that the fire was caused
by his wilful, intentional and wrongful act, the allegation
is: “Plaintiff denies that the fire which destroyed all the
property described in the plaintiff’s petition, which was
destroyed, was caused by the wilful, intentional or wrong-
ful act of the plaintiff.” The trial resulted in a verdict
and judgment for the plaintiff.

The property destroyed was a livery barn (on leased
ground), two stallions, other horses, and such property
as is usually kept in a livery barn. It appears that the
~ plaintiff purchased the barn of one Culver in the latter
part of March, 1902; that on the 2d day of that month
Culver gave a chattel mortgage to the First National
Bank of Albion, securing an indebtedness to that bank
upon the property sold to the plaintiff, and other prop-
erty retained by him. The mortgage was not of record at
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the time of the sale. Soon afterwards, however, the bank
placed the mortgage on file. After the existence of the
mortgage had been established at the trial, the cashier of
the bank was called as a witness on behalf of the plain-
tiff, and testified that immediately after the mortgage was
filed the plaintiff came in and objected to their holding the
mortgage on the barn, as he had purchased it and paid
for it, and they told him that they didn’t wish to cancel
the mortgage because it covered other property they
wished to hold; that they had no lien on the barn
and didn’t care to hold a lien on it; that after some
other talk the plaintiff said he was satisfied, and he
would come in later with Culver, and he stated it as
his recollection that the plaintiff required a bond from
Culver to hold him harmless. TUnder this state of
facts, we think the jury were justified in finding that the
insurance company was not prejudiced by the represen-
tations of the insured at the time he applied for the policy.
The plaintiff had a right to rely upon the statement of the
officers of the bank that they claimed no lien on the barn,
in view of the fact that the mortgage was not of record
when he procured the title.

It is urged, however, that the denial of the charge that
the fire was caused by the wilful, intentional and wrong-
ful act of the insured amounted to an admission that
the insured caused the fire, and that the denial was only
as to the purpose and intent; that evidence was intro-
duced tending to show that the circumstances under which
the fire occurred pointed to the plaintiff as having set the
fire purposely. The plaintiff testified in his own behalf
that he did not set the fire, and after the verdict of the
jury had been returned the defendant presented a motion
for a judgment notwithstanding the verdict. While that
motion was pending, the plaintiff asked leave of the court
to amend his reply by alleging that the fire was not caused
by any act of the plaintiff. This application was denied;
the motion for a judgment notwithstanding the verdict
overruled and judgment entered on the verdict. That the
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pleading is susceptible of the construction placed upon
it by the defendant is doubtless true, but the trial court
might reasonably, within the exercise of a sound dis-
cretion, have permitted the amendment to be made. We
have concluded that the judgment must be reversed for
other reasons, and think that before the case again pro-
ceeds to trial thé amendment suggested ought to be .
allowed.

The court instructed the jury: “You are instructed that
the law presumes every one to be honest and upright in
all their transactions until the contrary be proved, and
so in every case you should endeavor to reconcile the
facts with such theory, if it can be reasonably done; and
in considering evidence, if upon any reasonable hypothesis
a fact can be accounted for upon any other theory than a
dishonest one, you should so find.” To the giving of this
instruction the defendant excepted, and now insists that
it was prejudicial error. We think that the objection to
the instruction was well taken. All that the law requires
in a civil action is that a disputed fact be established by a
preponderance of the evidence. The language employed
would be appropriate to an instruction in a criminal case,
where the jury is required, before conviction, to be satisfied
to the exclusion of every reasonable doubt; but the doc-
trine of reasonable doubt does not enter into the trial
of a civil action. - This instruction was doubtless in-
tended to apply to the charge that the fire was caused by
the wilful, intentional and wrongful act of the insured,
and the jury might well infer that they were justified .
in finding that the fire was not so caused, if the fire
could be explained upon any other reasonable hypothesis.
Such is not the law in civil actions.

‘We recommend that the judgment of the district court
be reversed and that the cause be remanded for a new trial,
with instructions to permit the amendment to the reply
requested by the plaintiff.

ALBERT, C., concurs.
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for a new trial, with instructions to
permit the amendment to the reply requested by the
plaintiff.

REVERSED.

NuckoLLs COUNTY V. GUTHRIE & COMPANY.
Firep APRiL 18, 1906. No. 14,241,

Mandamus: Canvars: Bripces. Where water is diverted from its
natural channel by means of a canal constructed and operated to
supply power for a mill, it is the duty of the mill owner to erect
and maintain suitable bridges for the convenience of the public
at any point where the canal crosses a public road, and man-
damus will lie to compel the performance of that duty.

ERROR to the district court for Nuckolis county: LESLIE
G. Hurp, JUDGE. Reversed with directions.

J. H. Broady and E. D. Brown, for plaintiff in error.
R. D. Sutherland and S. V{. Christy, contra.

JACKSON, C.

The county of Nuckolls instituted an action in the dis-
trict court for that county, praying for a writ of man-
damus to compel the defendant to erect and maintain
bridges across a canal, used by the defendant for the
purpose of supplying water-power used in the operation
of a mill at Superior, at three points where the canal is
crossed by public highways. The defenses interposed are
of two classes, technical and those affecting the merits.

The Republican river approaches the town of Superior
from the west, and at a point apparently somewhat west
of the town turns to the south and forms what might
be termed an ox-bow. Lost creek, a dry run, approaches



Vor. 76] JANTARY TERM, 1906. 465

Nuckolls County v. Guthrie & Co.

Superior from the northwest. Its course, as it approaches
the river west of Superior, is southward until it reaches
the bottom-lands adjacent to the river when, in an ir-
regular course, it extends eastward and enters the Repub-
lican river on the east side of the ox-bow. The testimony
discloses that originally there was no water in Lost creek,
except in case of freshet or excessive rains, when it some-
times overflowed its banks and extended out over the bot-
tom-lands. In 1874 the firm of Schuyler & Barnes erected
a flouring-mill at Superior, and for the purpose of sup-’
plying the power for the operation of the mill, dug a
ditch from the west side of the ox-bow on the Republican
river eastward into Lost creek, and diverted water from
the river into Lost creek, and thence through the orig-
inal location of Lost creek to their power. During a
freshet the canal dug by them was filled with quicksand.
They took down their mill and sold the site which was ac-’
quired by Guthrie Brothers, a partnership, in 1877, who
that year erected -a new mill, deepened and widened the
canal from the Republican river to Lost creek, and have
gince operated their mill by means of the power diverted
in that way from the river. Three public roads cross
this canal. The county of Nuckolls constructed bridges
on those highways, one on a section line road between sec-
tions 35 and 36, in township 1, range 7, in 1874, while
Schuyler & Barnes were building the canal from the Re-
publican river into Lost creek; one on a half section line
road running north and south through section 35, in 1879;
and one on a half section line road running north and
south through section 36, in 1881. They were all built
originally on the banks of Lost creek, but the channel has
widened, necessitating the building of approaches, or
bridges of additional length. The bridge on the half sec-
tion line running through section 35 was at one time a
quarter of a mile south of where it is now located. In
1881, however, Guthrie Brothers dug a new channel across
a bend in Lost creek, and diverted the water from the

original channel to the new one, so that the bridge as
33
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now located is not on the original banks of Lost creek,
but is at a point where, so far as the record discloses, no
bridge was necessary until the new channel was cut in
1881.

It is alleged in the answer of the defendant that, before
cutting the new channel, they entered into an agreement
with the board of county commissioners of Nuckolls county,
by the terms of which, when the new. channel was made,
Guthrie Brothers were to move the bridge from its old
foundation and erect it over the new channel, and that the
bridge was thereafter to be maintained at the expense
of the county. Upon that allegation of the answer the
testimony is brief, and we quote it in full. Mr. Robert
Guthrie, originally of the firm of Guthrie Brothers, now
of the defendant corporation, testified on behalf of the
defendant concerning the change of the channel in 1881:
“Q. Before making the excavation, what agreement, if
any, did you have with the county commissioners as to
making it, and keeping up the bridge thereon or moving
the bridge thereon? A. I believe that was in 1880. Q. Did
you have an agreement that you refer to with the com-
missioners in session at the county seat, or not? A. My
brother was first told by one of the county commissioners
to go ahead and move the— Q. Don’t tell what he told
your brother. A. It was the county commissioners here
at Nelson. Q. And were the commissioners in session
when you made this arrangement with them? A. Yes,
sir; I met them in Nelson. Q. And met them at the
county seat, in session? A. Yes, sir. Q. Go ahead, Mr.
Guthrie, and tell all about that agreement. A. We told
them what we wanted to do, and they said it was all right,
just go ahead and move it up there, that it was a better
place than where it was located, the old road was swampy,
and the water was coming right close to it, and people
couldn’t cross it without making a high grade. Q. Then,
as I understand it, your agreement with the commissioners
was that you should go on, or no objection would be made
by any one to your making this excavation or race and
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emptying and intersecting Lost creek? A. Yes, sir. - Q.
What was the agreement, Mr. Guthrie, about moving the
bridge, if any, moving the bridge from its old position
on Lost creek and locating it on the race that you were
about to make? A. I presented the question to them
that we was discussing about digging the race and mov-
ing the bridge, and they told me to go ahead and move it,
that it would be an advantage to them as well as to us,
enhance the road, renew the condition of the road. Q.
And what, if any, agreement was made by the commis-
sioners and yourself as to the maintenance of the new
bridge at the new point? A. I don’t remember any spe-
cial agreement, only they told us it was all right, to go
ahead and move the bridge. Q. And who has maintained
that bridge at that point since that time? A. They always
maintained it, never refused to maintain it.” Two of
defendant’s counsel-were called on behalf of the defendant
and testified to having made an examination of the record
of the proceedings of the board of county commissioners,
and that no record could be found of any contract or
agreement between the county and the defendant.

It appears that after doing business for some years as
partners, Guthrie Brothers formed a corporation under the
name of Guthrie & Co., and that the corporation defend-
ant succeeded to the rights of Guthrie Brothers. There
was a general finding for the defendant, and the county °
prosecutes error. )

The statute provides that any railroad corporation,
canal company, mill owner, or any person or persons who
now own, or may hereafter own or operate any railroad,
canal or ditch that crosses any public or private road,
shall make and keep in good repair good and sufficient
crossings on all such roads, including all the grading,
bridges, ditches and culverts that may be necessary within
their right of way. Comp. St. 1905, ch. 78, sec. 110. Con-
struing this statute in State v. Chicago, B. & Q. R. Co., 29
Neb. 412, it was held that under the act it is the duty of a’
railroad company to make and keep in repair suitable cross-
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ings with approaches, notwithstanding the highway was
laid out after the railroad was built, and that the public
authorities are required to build that portion of the high-
way within the right of way, which they would have been
required to make had the railroad not been constructed.
With this construction of the statute before us, it is urged
that there is no liability on the part of the defendant to
construct and maintain bridges, because it is said that
bridges were necessary to enable the public to cross Lost
creek in any event. There is considerable merit in this
contention as to the bridge on the section line between
sections 35 and 36, and the one on the half section line
through section 36, although the evidence impresses upon
us the fact that the expense to the county of constructing
and maintaining those two bridges, with the waters of the
Republican river diverted into Lost creek, is greater than
it would otherwise have been, and to the extent that the
cost of the bridges under the present condition of the chan-
nel exceeds what it would have been, had the waters not
been so diverted, the county has sustained an injury.

With the bridge on the half section line running through
section 35, the conditions are entirely different. Here is
a new channel created by the defendant. There is no
pretense that there was any necessity for a bridge at that
point prior to the time the channel was constructed. The
“claim of a contract with the county, under which the
county was obligated to erect and maintain a bridge at
that point, is entirely without support in the evidence. It
does not appear that the county board ever took action,
that it assumed to obligate the county in any respect. It
is true that the testimony of the witness Guthrie discloses
that the board was in session when he interviewed the
members. The most that can be said of his evidence in
that respect is that members of the board assented to the
proposed change in the channel. We entertain no doubt
about the liability of the defendant to erect and maintain
a suitable bridge at that crossing.

But it is urged that the action was improperly brought



















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































