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Pochin v. Conley.

v

WiLLIAM POCHIN, APPELLEE, V. FRANK N. CONLEY ET AL,
APPELLEES, IMPLEADED WITH V. E. JAKWAY, APPEL-

LANT.
Fmep SepreMsER 20, 1905, No. 13,898.

1. Mortgage: DEFICIENCY JUDGMENT: LIMITATION. An application for
a deficiency judgment should be made within the time that the
statute would bar an action on the note secured by the mortgage
on the foreclosure of which the deficiency arises, the statute com-
mencing to run from confirmation of the foreclosure sale.

2. Married Women: Morrcace. A married woman is not bound by the
covenants in a deed or mortgage, where she joins with her hus-
band in making the same for the sole purpose of releasing her
dower interest. Comp. St. 1903, ch. 73, sec. 48.

APPEAL from the district- court for Custer county:
BRUNO O. HOSTETLER, JUDGB. Affirmed.

R. A. Moore, for a.ppellanf.

C. L. Gutterson, Charles H. Holcomb and Moore &
Ledwich, contra.

Durrg, C. °

Nels Anderson, one of the defendants, purchased 160
acres of land in Custer county from one Mary G. Thorn-
burg in June, 1892, for $1,600. At that time there was an
$800 mortgage on the land in favor of the Globe Invest-
ment Company, which mortgage was deducted from the
purchase price. Anderson paid Mrs. Thornburg $500 in
cash and gave a second mortgage on the land for $300 to
secure the balance of the purchase money. The $800
mortgage given to the Globe Investment Company was
transferred to William Pochin, who commenced fore-
closure proceedings thereon and obtained a decree on
December 3, 1896. The $300 mortgage given to Mrs.
Thornburg was by her transferred to the appellent, Mrs.
Jakway, who was made a party defendant in the fore-
closure action commenced by Pochin. The decree found
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that there was due on the mortgage held by Pochin $946.-
66, and on the mortgage held by Mrs. Jakway, $391.50.
An order of sale issued on this decree and the land was
sold in June, 1898, and the premises bought in by William
Pochin, plaintiff in the action, for $600. The proceeds of
the sale being insufficient to satisfy the decree in favor
of Pochin, of course there was nothing to apply on the
second lien of Mrs. Jakway. This sale was confirmed by
an order of the district court entered on June 21, 1898,
and the sheriff ordered to make a deed to the plaintiff,
Pochin. The sheriff’s deed was made October 29, 1898.
On July 24, 1903, Mrs. Jakway filed in the district court
for Custer county what is termed an “application for
judgment and supplemental answer”; this paper being
entitled the same as the foreclosure proceedings com-
menced by Pochin. In this application and supplemental
answer Mrs. Jakway alleges all of the matters above set
out, and states further that, the Pochin mortgage having
been deducted from the purchase price of the land at the
time Nels Anderson bought from Mrs. Thornburg, he was
in duty bound to pay the same; that he and his wife, Clara
Anderson, for the purpose of defeating the mortgage held
by Mrs. Jakway and depriving her of her security, per-
mitted Pochin to foreclose his mortgage, and after the
decree and sale, but before the making of the sheriff’s
deed, Mrs. Anderson took from him a quitclaim deed,
which, it is alleged, amounts to nothing more than a re-
demption from the sale. The prayer is that personal
judgment may be entered against both Nels and Clara
Anderson for the amount found due her by the decree in
the Pochin foreclosure, and that the judgment be made a
special lien upon the mortgaged premises. Both Nels and
Clara Anderson filed answers, and by a lengthy reply
filed by Mrs. Jakway the facts are set out more in detail ;
the theory being that, Mrs. Anderson having joined with
her husband in the mortgage given to Mrs. Thornbhurg,
she is now estopped by the covenants therein from setting
up title to the land as against that mortgage. It is fur-
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ther claimed that the money paid Pochin for the quit-
claim dced was principally furnished by Nels Anderson,
and that he is the equitable owner of the land. A decree
went in favor of the Andersons, and Mrs. Jakway has
brought the case here by appeal

Among other defenses interposed by the Andersons was
the statute of limitations, but the decree entered does not
show what view was taken by the district court of that
defense. Whether Mrs. Jakway in her answer in the
Pochin foreclosure action asked for a deficiency judgment
against Nels Anderson, who alone signed the note secured
by Mrs. Jakway’s mortgage, does not appear, but the
presumption is that no such relief was asked, the fore-
closure decree not making any reference to such a claim
made either by Pochin or by Mrs. Jakway. We have,
then, this case: A decree of foreclosure entered in De-
cember, 1896; a sale under that decree which was con-
firmed in June, 1898; a deed from the purchaser to Mrs.
Anderson after the confirmation, but before the execution
of the sheriff’s deed. The confirmation of the sale de-
vested Nels Anderson of his title to the property, and,
while the sheriff’s deed was not executed until October,
1898, he still became the equitable owner of the land upon
the confirmation of the sale. Lamb v. Sherman, 19 Neb.
681; Yeazel v. White, 40 Neb. 432. The sale and the con-
firmation satisfied the Pochin decree to the extent of $600,
the amount bid upon the land, and we do not see how it
can be claimed that redemption from the decree could
thereafter be made. After the sale to Pochin was com-
pleted by confirmation, he could sell his interest in the
-land, and Mrs. Anderson had the same right as any other
to make the purchase. If the money was furnished by
her husband, that fact might be established in a proper
action and the land subjected to the satisfaction of any
judgment against him; but it does not appear that Mrs.
Jakway i a judgment creditor. Upon confirmation of the
sale she was entitled to a deficiency judgment against
Nels Anderson, who alone signed the note secured by her
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mortgage; but no judgment has yet been established
against him for a deficiency, and, if we treat the pleading
in this case as an application for such judgment, the de-
fense of the statute of limitations was interposed and
ought to be sustained.

In Durkee v. Kochler, 73 Neb. 833, it was held that an
application for a deficiency judgment should be made
within the time that the statute would bar an action on
the note or account on which the lien is based, counting
from the date of confirmation of the sale of the property.
More than five years from confirmation having elapsed
before the filing of this supplemental answer, the right to
a deficiency judgment is barred by the statute, and the
court properly dismissed the application. Mrs. Anderson
is not estopped by the covenants in the mortgage held by
Mrs. Jakway. She did not hold title to the mortgaged
premises at the time it was given, but joined with her hus-
band only for the purpose of releasing her dower. By
section 48, chapter 73, Compiled Statutes 1903 (Ann. St.
10251), it is provided that “a married woman shall not be
bound by any covenant in a joint deed of herself and hus-
band,” and, while it has been held that this statute was
abrogated by the married woman’s act, so far as it at-
tempted to release her from covenants made in a convey-
ance of property held in her own right and in which her
husband joins, the statute is still effective to protect her
her against covenants contained in a deed in which she
joins with her husband in a conveyance of property owned
by him for the sole purpose of relcasing her dower intereat.

The decree of the district court was correct, and we
recommend its affirmance.

JACKSON, C., concurs. ALBERT, C., not sitting.

By the Court: For the reasons stated in the foregoing

opinion, the decree of the district court is
' AFFIRMED.
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LANCASTER COUNTY ET AL. V. MARY FITZGERALD ET AL.

Firep SEPTEMBER 20, 1905. No. 13,869.

1. Bond: PLEADING. It is essential to a recovery on a bond to plead a
breach of the condition, and a petition which fails to allege such
breach is fatally defective.

2. Waste: CounTy MAY MAINTAIN, When taxes against real estate are
past due and unpaid, the county by which the taxes were levied
may maintain a suit to restrain waste, where the acts complained
of would reduce the value of the property to an amount insuffici-
ent to pay the taxes.

In order to maintain such suit it is not necessary
that the county should first become a purchaser of the property at
tax sale.

3.

Error to the district court for Lancaster county:
Epwarp P. HoLMES, JUDGE. Reversed.

James L. Caldwell, F. M. Tyrrell and Charles H. Mat-
son, for plaintiffs in error.

J. C. McNerney, R. D. Stearns and Frank D. Eager,
contra.

ALBERT, C.

This suit was brought by Lancaster county in 1902
to restrain the defendants from removing a building
from certain lots on which the county claimed a lien
by virtue of taxes levied by said county under its
general authority to levy and collect them. In its original
petition the plaintiff alleged the levy of the taxes against
the property for the years 1892 to 1901, inclusive; that
said taxes were past due and unpaid; that the lots with
the building thereon are of sufficient value to pay said
taxes, but would be wholly insufficient therefor should
said building be removed; that the defendant Eager was
proceeding to raze said building, and to remove the same

and the material of which it is constructed from said lots.
31
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A temporary restraining order was allowed. Shortly af-
terwards the plaintiff and the defendant Eager entered
into a written stipulation to the effect that the restrain-
ing order should be dissolved upon said defendants enter-
ing into a bond to the plaintiff, with sufficient sureties,
conditioned “that in case the taxes, or any part thereof;
set out in plaintifl’s petition shail be finally decreed to be
a lien upon the building and material taken therefrom
by said defendant, as alleged in plaintiff’s petition, said
defendant shall pay the amount of said taxes to the plain-
tiff county, not exceeding the value of said building.” In
pursuance of this stipulation the defendant Eager, with
the United States Fidelity & Guaranty Company, as
surety, gave the bond, and thereupon the restraining or-
der was dissolved. Thercafter, leave of court having first
been obtained, the county treasurer filed a petition of in-
tervention, and the plaintiff filed an amended and sup-
plemental petition. The petition of intervention and the
amended and supplemental petition are substantially the
same. Both allege the due levy of taxes for 1892 to 1901, in-
clusive, upon said lots, and the nonpayment of such taxes;
that the property had been duly offered for sale at tax
sale, but had not been sold for want of bidders; that said
taxes, including interest, penalities, etc., aggregate $600;
that since the commencement of the action the defendant
Eager had removed the building from said lots, and dis-
posed of the material in such a way that it could no longer
be identified ; that by reason of the removal of said building
the lots were not worth to exceed $50, whereas before said
removal they were worth more than sufficient to satisfy
the said taxes, interest, penalties, etc. Both pleadings
also contain allegations showing the execution of the
bond hereinbefore referred to, a copy of which is set out
in said pleadings, the dissolution of the restraining order
in pursuance of the stipulation, and the formal allegation
that the plaintiff and intervener respectively have no
adequate remedy at law. The surety on the bond was
brought in as a party defendant, and both it and the de-

-
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fendant Eager demurred to the amended and supple-
mental petition of the plaintiff, as well as to the petition of
intervention. The several demurrers were sustained, and
plaintiff’s amended and supplemental petition, as well as
the petition of intervention, dismissed. The case is here
on error.

So far as the demurrers interposed by the Fidelity &
Guaranty Company are concerned, we have no hesitation
in saying that they were properly sustained. Its liability,
if any, is on the bond. The condition of the bond is “that
if it shall be finally decrced that said items of taxes, or
any of them, are a lien on said property, including the
building on said lots, and if, in that event, thé¢ said Frank
D. Eager shall well and truly pay such taxes as decreed,”
etc. No breach of this condition is pleaded. On the con-
trary, the record shows affirmatively that the decree upon
which the payment of the taxes by Eager is made contin-
gent has never been entered. Until that decree is entered
there can be no breach of the conditions, and until there is
such breach there can be no recovery on the bond. This
obstacle to a recovery is not overcome by the allegation
that there is no adequate remedy at law. While that
plight is often held sufficient to givé a remedy, it is never
held sufficient to create a right, nor to vary or modify
the - stipulated condition upon which the liability of a
party to an obligation depends. What we have said with
respect to the Fidelity & Guaranty Company applies to
the defendant Eager, so far as the plaintiff and the inter-
vener seek to recover on the bdnd, because his liability on
the bond is to be tested by the same rules as that of his
surety, so far as the sufficiency of the pleadings in ques-
tion is concerned.

But where a pleading is assailed by a general demurrer,
the question is whether it entitles him to any relief; and
although, as we have seen, neither the plaintiff nor inter-
vener can recover on the bond, it still remains to determine
whether the facts pleaded by them entitle them to any
form of relief. The theory of the plaintiff and the inter-
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vener seems to be that this is an action in the nature of
waste, and, while we agree in the view that both petitions
are sufficient to charge the defendant with waste, we are
met with the defendants’ proposition that neither the
plaintiff nor the intervener have sufficient title to main-
tain waste. We are not unacquainted with the technical
rules which formerly prevailed with respect to the action
of waste, and the action on the case in the nature of waste,
but these rules have been greatly relaxed. An injunction
restraining waste was granted at the suit of a judgment
creditor, whose judgment was a lien on the premises, in
Vandemark v. Schoonmaker, 9 Hun (N. Y.), 16, and Wit-
mer’s Appeal, 45 Pa. St. 455; at the suit of an attaching
creditor in Camp v. Bates, 11 Conn. *51, 27 Am. Dec. 707.
See also Jones v. Britton, 102 N. Car. 166; Thompson v.
Lynam, 1 Del. Ch. 64; Braswell v. Morehead, 45 N. Car.
26.

By the provisions of the revenue law then in force the
taxes were a lien on the real estate. Comp. St. 1901, ch.
77, art. I, sec. 138. The county treasurer was authorized
to enforce the collection of the taxes by a sale. To that
end he was the trustee of the state and the subdivisions
thereof for whose benefit the taxes were levied. Logan
County v. Carnahan, 66 Neb. 685. That being true, in
view of the authorities cited, it is clear to us that the
county treasurer, as such trustee, had a right to bring and
maintain a suit of this character. But when the taxes
are collected they pass to the county, which then becomes
the trustee for their disbursement. Logan County v. Car-
nahan, supre. As between the treasurer and the county
the latter is the party ultimately entitled to the taxes, or,
in other words, the real party in interest, and, as such, is
competent to bring and maintain this suit. It follows
from what has been said that Eager’s demurrers, not only
to plaintiff’s petition, but to the petition of intervention,
should have been overruled, not on the ground that they
state a cause of action on the bond, because they do not,
but because they do state facts sufficient to constitute a
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cause of action for waste. The defendant Fitzgerald ap-
pears to be only a nominal party, and for that reason this
will be a sufficient reference to her.

It is therefore recommended that the decree of the dis-
trict court be reversed and the cause remanded for fur-
ther proceedings according to law.

DurrFIE and JACKSoON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is reversed and
the cause remanded for further proceedings according to
law. '

REVERSED.

Max BEER, APPELLEB, V. JOEN E. WISNER ET AL,
APPELLANTS.

Prep SepreMBEr 20, 1905. No. 13,879.

Real Estate Contract: CONSTRUCTION. A party borrowed the amount
necessary to pay the purchase price of certain real estate, for the
purchase of which he bad made an oral contract with the owner,
giving his note therefor. To secure the payment of the note it
was orally agreed among the vendor, the vendee and the payee of
the note that upon payment of the note the title of the real es-
tate should be conveyed to the vendee, but upon default in such
payment it should be conveyed to the bank. Afterwards the
vendee wag adjudged a bankrupt and a trustee appointed for his
estate. Held:

(1.) That so long as the vendee, or those claiming under him,
base their claim upon the three-sided contract, they must accept it
in its entirety, and will not be permitted to avail themselves of
those terms which are favorable and reject those which are
onerous.

(2.) That the vendee took merely the equitable title, subject to
a lien in favor of the holder of the note for the amount due
thereon, and that the trustee of his estate occupies no more ad-
vantageous position.

APPEAL from the district court for Lincoln county:
HANSON M. GRIMES, JUDGE. Affirmed.
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Becler & Muldoon, for appellants.
Wilcox & Halligan, contra.

ALBERT, C.

This is an appeal from a decree of foreclosure. It ap-
pears from the record that one Baskins was formerly the
owner in fee of the real estate involved, and that he en-
tered into an oral contract for the sale thereof to one
Baker. To enable Baker to raise the money to pay the
purchase price, it was orally agreed among Baskins, Baker
and the First National Bank of North Platte that the
bank should advance the money required, taking Baker’s
note therefor; that upon the payment of this note the fee
title to the premiscs should pass to Baker, but upon de-
fault in the payment of the note the title should pass to
the bank. In pursuance of this agrecement the bank ad-
vanced the money, which was paid to Baskins; Baker ex-
ecuted his note therefor to the bank, and Baskins executed
a deed to the real estate, leaving a Dblank space for

the insertion of the grantee’s name, and delivered it to the
~ president of the bank, with the understanding on the part
of all concerned that, upon payment of Baker’s note to
the bank, the president should insert Baker’s name in the
deed as grantee and deliver it to him, but that, upon de-
fault of such payment, the name of the bank should be
inserted as grantee and the deed delivered to it. Under
this arrangement Baker took possession of the premises.
Afterwards Baker transferred his interest in the premises
to one Hamilton, and, in pursuance of an oral arrange-
ment among the parties concerned, Baker’s note to the
bank was canceled, and that of Hamilton taken instead,
with the same understanding for the transfer of the title
to the premises on payment of this note or in default of
such payment as had previously existed, save that Hamil-
ton stood in the place of Baker. Hamilton in turn trans-
ferred his interest in the premises to the defendant Wis-
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ner, and thereupon his note to the bank was canceled,
and that of Wisner taken instead for the balance due on
the purchase price. The understanding for the transfer
of the title to the premises was renewed with respect to
Wisner, who took possession and continued in possession
of the premises until March 14, 1903, when he was ad-
judged a bankrupt, and the defendant Roach was ap-
pointed trustee of his estate. The trustee thereupon leased
the premises to the defendant F. E. Wisner. On the 17th
day of March, 1903, the bank transferred Wisner’s note,
which had been given in lieu of IHamilton’s and which
was then past due, to the plaintiff, and thereupon the
plaintif’s name was inserted as grantee in the deed and
the deed delivered to him. Afterwards on the 17th day of
February, 1904, without any further consideration, Bas-
kins executed and delivered to the plaintiff a quitelaim
deed for the premises. The trial court found that the
plaintiff had a lien on the premises for the amount due on
the note given by Wisner to the bank for the balance due
on the purchase price, and entered a decree of foreclosure,
from which the trustee of the bankrunt estate alone ap-
peals.

The appellant conteads that the bank had no lien on
the premises, and consequently none passed to the plaintiff
by the transfer to him of the note by the bank. The argu-
ment in support of this contention is based on two prop-
ositions which are thus stated in the brief: (1) “The
deed was void for all purposes, being executed and de-
livered in blank, and therefore no rights could be based
thereon.” (2) “The delivery of the deed, even though a
valid deed, would not crcate a lien or mortgage, because
it was not accompanied with any writing signed by any of
the parties sought to be charged, wherein it was agreed
that the deed should operate as a mortgage on the premises
to secure said note, and this was the condition of matters
on the said 13th day of March, 1903, when the defendant
Wisner was adjudged a bankrupt, and upon which day
the rights and interests of the trustees became vested.” .
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Both of these propositions might be conceded, and still the
plaintiff’s right to a lien on the premises would not be
negatived. Whatever right the appellant, the trustee of
the bankrupt’s estate, has in the premises, must be based
on the three-sided contract for the purchase of the prem-
ises, and so long as he claims under that contract, he must
accept or reject it in its entirety; he will not be per-
mitted to avail himself of those terms which are favorable
to him and reject those which are onerous. By the terms
of that contract the title in fee simple was to pass to the
bankrupt upon the payment of his note to the bank, and in
default of such payment the title was to pass to the bank.
The bankrupt could never compel a conveyance of the
title il fee to him until he had performed or offered to
perform his part of the three-sided contract, namely, paid
his note to the bank; and the trustee of the estate of the
bankrupt obviously occupies no better position.. The note
has not been paid, and the decree of the district court,
which is an ordinary decree of foreclosure of a mortgage
lien, is as favorable to the trustee as he has a right to
ask, and we recommend that it be affirmed.

DurFie and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opmlon the decree of the district court is
AFFIRMED.

NATHANIEL BROWNFIELD V. UNION PACIFIC RAILROAD
CoMPANY.

Fiep SepTEMBER 20, 1905. No. 13,822,

Trial: INSTRUCTIONS. Where a party has produced proof tending to
sustain his theory of the case, he is entitled to have such theory
submitted to the jury by suitable instructions, without qualifying
words calculated to mislead the jury into the belief that, although
they may find the theory of such party to be true, they may return
a verdict for the opposing party.
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ERroR to the district court for Dawson county: BrRUNO
O. HOSTETLER, JUDGE. [Reuersed.

Warrington & Stewart, for plaintiff in error.

John N. Baldwin, Edson Rich, John A. Shecean and H.
A. Cook, contra.

JACKSON, C,

This is a proceeding in error to reverse a judgment of
the district court for Dawson county, Nebraska. The
plaintiff in error sued the defendant in error in the court
below to recover the value of certain cattle, which in his
petition he claims were killed by having been run over
by certain of defendant’s engines at a place where by
law the defendant was required to maintain a fenee along
each side of its right of way; it being alleged in the peti-
tion that the defendant negligently omitted to maintain a
suitable and sufficient fence along the south side of its
right of way, and that a large number of plaintiff’s cattle
strayed upon defendant’s right of way and railroad track,
without any neglect or fault on the part of the plaintiff,
and while said cattle were so on the defendant’s railroad
track the defendant, by its servants and employees, care-
lessly and negligently and without due caution, propelled
certain of its engines, with cars attached thereto, over and
upon fifteen head of the plaintiff’s cattle, killing eleven
and injuring and crippling four. The defendant, by its
answer, denied that it did not maintain a suitable fence
along each side of its right of way, and alleged that it did
maintain such fence and that the same was in good re-
pair. It admitted that it was a corporation, and denied
cach and every other allegation in the petition. It further
alleged that if any injury was caused to said stoek it was
due to the carelessness and negligence of the plaintiff, and
not by the carelessness or negligence of the defendant or
any of its servants. The reply was a denial of any care-
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lessness or negligence on the part of the plaintiff. There

.was a trial to the court and a jury, resulting in a judg-
ment and verdict for the defendant. The plaintiff prose-
cutes error.

The evidence discloses that in the night time on the
16th day of August, 1903, a large number of the plaintiff’s
cattle entered upon the right of way of the defendant, and
that a passing train struck and killed eleven cattle and
injured four others.

Many assignments of error are presented by the petition,
including the giving of instructions numbered 7 and 9,
given by the court on its own motion. Instruction num-
bered 7 reads as follows: “The court instruets the jury
that by the law of this state the defendant was required
to erect and maintain a fence suitable and amply suffi-
cient to prevent cattle from getting onto the railroad
track, at and along the right of way, where the cattle
were killed and injured. If plaintiff satisfies you by a
preponderance of the evidence that defendant failed to
keep and maintain such a fence as herein described, and
that the cattle were killed and injured bécause of such
fact, then the defendant is liable, and your verdict will
be for the plaintiff, unless you find for the defendant upon
other instructions herein given.” It is contended that this
instruction is erroneous because of the words, “Unless you
find for the defendant upon other instructions herein
given.” With this contention we agree. The plaintiff
was entitled to an instruction advising the jury that, if
they were satisfied by a preponderance of the evidence
that the defendant failed to keep and maintain a fence
suitable and amply sufficient to prevent the cattle from
getting onto its railroad track, and that, if by reason of
that fact, the plaintiff’s cattle escaped upon the railroad
track and were killed, the defendant was liable, and that
their verdict should be for the plaintiff. He was entitled
to that instruction without qualification. The qualifying
words added can have but one meaning, and that is, that
under a certain state of facts it was the duty of the jury
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to find for the plaintiff, unless they should find for the
defendant. There is some evidence in the record tending
to show that the fence in question was not suitable for
the purpose required by the statute, and the evidence is
undisputed that on the morning after the cattle were
killed some of the wires were down in at least two places,
and for that reason the error in the instruction was preju-
dicial.

Instruction numbered 9 is as follows: “The court in-
structs the jury that, if you find from the evidence that
the stock escaped upon the track of the defendant through
a gate erected by the company for the accommodation of
the plaintiff, and the plaintiff at the time had failed to
lock and secure the gate, and by reason of such failure on
his part the stock went through such gate and upon the
track and were there killed, then the defendant is not
liable to the plaintiff for such killing, unless you should
further find that the killing or injury to such cattle was
done through the negligence of the servants of defendant
in operating their train.” The particular portion of this
instruction complained of is that part reading as follows:
“And the plaintiff at the time bad failed to lock and
secure the gate, and by reason of such failure on his part
the stock went through such gate and upon the track and
were there killed, then the defendant is not liable.” It is
doubtless true that the only obligation resting upon the
plaintiff with reference to the gate was to close and secure
the same with the means provided for that purpose by the
defendant. He was not required to lock the gate, which
according to the ordinary meaning of the word lock would
be to lock the gate with a key. No such obligation could
be imposed upon the plaintiff, especially under the facts
in this ease, which disclose that such was not the means
provided by the defendant for securing the gate. The giv-
ing of the latter instruction, however, might not be held
to be prejudicial, because the undisputed evidence is that
on the evening before the cattle were killed the gate-was
fastened in the manner provided by the campany for that
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purpose, and that the means so provided were amply suffi-
cient for the purpose intended.

For the error in instruction numbered 7 we recommend
that the judgment of the district court be reversed and
the cause remanded for further proceedings.

Durrie and ALseERrT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings.

REVERSED.

NANNIE W. FISCUS ET AL. V. JOSEPH R. WILSON ET AL.

Frrep SEPTEMBER 20, 1905. No. 13,875.

.

1. Mortgage: CoNSTRUCTION. A receives from B the sum of $5,000, and
executes and delivers to B a mortgage on real estate providing for
the payment of $300 per annum during the lifetime of B. The
mortgage contains the following provision: “It is understood and
agreed that the intention of the parties hereto is to secure to said
B the interest on sald principal sum of $5,000 during the term
or period of his natural life, and, in case the interest is paid ac-
cording to the terms thereof, the principal sum of $5,000 is to re-
main to said A, her heirs, executors, administrators and as-
signs, and upon the death of said B and payments of interest
as aforesaid this obligation is to become null and void.” Held
not to be an attempt at a testamentary disposition of B’s property.

2. Contract: CoNsTRUCTION. In the determination of the rights of par-
ties to a contract, the contract should be construed in the light of
surrounding circumstances and the condition of the parties at the
time of making it.

3. : ‘Where the parties to a contract have, with a knowl-
edge of its terms, given it a particular construction, such construc-
tion will generally be adopted by the courts in giving effect to its
provisions.

ERBOR to the district court for Lancaster county: Eb-
WARD P. HOLMES, JUDGE. Rcversed with directions.
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Robert Ryan, for plaintiffs in error.

A. M. Harrah, Geo. E. Hibner, Hall & Marlay, Willard
E. Stewart, Thomas O. Munger, Mockett & Polk, C. O.
Whedon and N. K. Griggs, contra.

JACKSON, C.

This action involves the right of certain heirs of William
W. Wilson, deceased, in a partition proceeding, to partici-
pate in the distribution of the partitioned estate in propor-
tion to their respective shares, without diminution on ac-
count of the financial transactions of such heirs with the
deceased in his lifetime. William W, Wilson died intes-
tate in Lancaster county on the 20th day of March, 1901.
His surviving heirs were Joseph R. Wilson, Carrie. W.
Covert, Roxana Wilson, Mary A. Wilson, Carrie C. Slater,
Katharine Saum Howard, Jay Saum, Jennie L. Shuster,
D. Banks Wilson, William W. Cook, Nannie W. Fiscus,
Zachariah T. Wilson, Burt Wilson, Minnie Wilson Royer,
Foss Wilson and Gladys Glenn. During the lifetime of
the deceased he delivered to Nannie W. Fiscus the sum of
$5,000, and she, joining with her husband, executed and de-
livered to him a certain mortgage bond in the sum of
$10,000, conditioned “for the payment of three hundred
dollars ($300) on the 24th day of May, 1894, and the like
sum of three hundred dollars ($300) on the 24th day of
May of each and every year thereafter following, during the
term of said Wilson’s natural life; the said annual sum of
three hundred dollars ($300) each being legal interest at
the rate of six per cent. on five thousand dollars ($5,000)
this day advanced to Nannie W. Fiscus by said Wilson;
and, in case of default of said first parties hereto in the
payment of any one of the said instalments of interest
for the period of thirty days after said instalments of in-
terest become due, then in that event the whole amount of
said principal sum of five thousand dollars ($5,000), to-
gether with the interest thereon, shall become due and pay-



446 NEBRASKA REPORTS. [Vor. 74

Fiscus v. Wilson,

able forthwith; and it is understood and agreed that the
intention of the parties hereto is to secure to said W. W.
Wilson the interest on said principal sum of five thousand
dollars ($5,000) during the term or period of his natural
life, and in case the interest is paid according to the terms
thereof, the principal sum of five thousand dollars ($5,000)
is to remain to the said Nannie W. Fiscus, her heirs, execu-
tors, administrators and assigns, and, upon the death of
said W. W. Wilson and the payments of interest as afore-
said, this obligation is to become null and void, and of no
effect.” This bond also described certain real estate in
Pennsylvania, which the makers pledged as security for
the performance of the conditions of the bond; and later
in the bond it was provided: “In case of default being made
at any time in the payment of any one of the said instal-
ments of interest, or any part thereof, for thirty days after
the same falls due as aforesaid, the whole of said debt and
interest shall, at the option of the said party of the second
part, his executors, administrators or assigns, thereupon
become due and payable” A further provision in the
bond was: “That if the said Calvin 8. Fiscus and Nannie
W. Fiscus, their heirs, executors, administrators and as-
signs, do and shall well and truly pay, or cause to be paid,
unto the said party of the second part, his heirs, executors,
administrators or assigns, the interest as aforesaid on the
days and times hereinbefore mentioned and appointed for
the payment thereof, in like money in the way and manner
hereinbefore specified, and all taxes that may be assessed
on this mortgage, without any fraud or further delay, and
without any reduction, defalcation or abatements to be
made for or in respect of any taxes, charges or assessments
whatever, then and from thenceforth as well this present
indenture, and the estate hercby granted, as the said ob-
ligations above recited, shall ccase, determine, and become
absolutely null and void to all intent and purposes; any-
thing hereinbefore contained to the contrary thereof in
anywise notwithstanding.”

They also at the same time dciivered what might be
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termed a contract, containing this provision: “The condi-
tion of this obligation is such that if the above bounden
Calvin 8. FFiscus and Nannie W. Fiscus, his wife, their
heirs, executors and administrators, or any of them, shall
and do well and truly pay or cause to be paid unto the
above named W. W. Wilson the just and full sum of three
hundred dollars ($300) on the 24th day of May, A. D. 1894,
and a like sum of threec hundred dollars ($300) on the 24th
day of May of each and every year following thereafter
during the term or period of said Wilson’s natural life,
the said annual sum of three hundred dollars ($300) each
being legal interest at the rate of six per cent. on five thou-
sand dollars ($5,060) this day advanced by said W. W.
Wilson to said Nannie W. Fiscus, and in case of default of
said first parties hereto in the payment of any of the said
instalments of interest for the period of thirty days after
said instalments of interest become due, then and in that
event the whole amount of said principal sum of five thou-
sand dollars ($5,000), together with interest thereon, shall
become due and payable forthwith. And it is understood
and agreed that the intention of the parties hereto is to se-
cure the said W. W. Wilson the intcrest on said principal
sum of five thousand dollars ($5,000) during the term or
period of his natural life, and, in case the interest is paid
according to the terms thercof, the principal sum of five
thousand dollars ($5,000) is to remain to said Nannie W.
I"iscus, her heirs, executors and administrators, and as-
signs, and upon the death of said W. W. Wilson and pay-
ment of interest as aforesaid this obligation to become null
and void and of no effect.”

The interest payments on this bond were made by Nan-
nie W. Fiscus and her husband up to and including the
payment due in May, 1899, and no payments were there-
after made by them. On the 24th day of July, 1894, the de-
ceased executed a formal release of the mortgage bond
given by Nannie W. Fiscus and her husand. This release
he had in his possession until some time in 1898, when it
was delivered to 8. B, Donaldson, an attorney at law at
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Wilkinsburg, Pennsylvania, who later gave to Wilson a
written receipt as follows: “Pittsburg, Pa., Sept. 23, 1898.
Received from W. W. Wilson a release of a mortgage given
by Calvin 8. Fiscus and Nannie W. Fiscus, his wife, to said
Wilson. The said mortgage is for $5,000 and recorded in
the recorder’s office of Allegheny Co. state of Pennsyl-
vania, in mortzage book vol. 663, page 487. The said re-
lease and satisfaction is to be held in escrow by me and is
to be recorded in said recorder’s office of Allegheny Co.
upon the decease of said W. W. Wilson. 8. B. Donald-
son.” '
Concerning the custody of this release, Mr. Donaldson
testified: “That he met the deceased at the home of Nan-
nie W. Fiscus, and, after being introduced to Mr. Wilson,
Wilson said: ‘I want to consult you about a mortgage
which I hold against Mrs. Nannie Fiscus, covering this
property here’ He said to me that he understood that
some question might be raised as to the satisfaction of the
same, notwithstanding the terms of the mortgage provid-
ing that it should be canceled and satisfied at his death.
He said he had given Mrs. IMiscus this money, and that he
did not wish her to have any difficulty whatever with it
when he was gone, and that the property was to be entirely
clear of the mortgage at the time of his death; that he
had a paper prepared which he thought would satisfy the
record in such a way as to make her title clear and unin-
cumbered so far as his mortgage was concerned. He then
proposed to leave said paper with me. In case of his
death, I should file it or have it filed in the recorder’s
office of Allegheny county. He told me to take the paper
with me and examine it carcfully, and, if I thought it
would not make such a record as would fully discharge
the mortgage, to prepare another paper that would give
her a record clear of said mortgage and that would not
likely be questioned. * * * TIle said: ‘I have given her
this money, I want the record of her mortgage to be clear
when I am gone’ * * * Mr. Wilson said that he in-
tended only to collect interest on the money so long as he
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saw fit, and in no event was there any interest or any
money whatever to be accounted for by Mrs. Fiscus or her
husband at the time of or after his decease. I was to keep
said release, which he delivered to me, until after his
death, and then to be entered by me of record, and not to
be recorded before that time unless he authorized me to
do s0.” The release was filed and recorded on the 1st day
of April, 1901.

On July 7, 1898, the deceased wrote a letter to Mrs.
Fiscus from Lincoln, Nebraska, in which he said: “Has
Mr. Donaldson given you his opinion of the matter and
where? If s0, tell me what he said, and if he wants me to
execute some new papers. I am anxious to have it done
right, as I want you to have no further trouble about it
when T am gone the way of all flesh; so ask him to give
you his opinion and not me. I will in all probability write
Mr. Donaldson and try and fix things that will last.”
In a later letter he said: “Was glad to know that Mr.
Donaldson thought the release I gave him to hold was
sufficient; but if at any time he should alter his opinion,
let me know it, and we will make new writings that will
be good, as I am very anxious to make it bevond a
doubt.”

On the 28th day of April, 1894, Katharine Saum How-
ard, then Katharine Saum, received from the deceased the
sum of $3,000, and at that time executed and delivered to
the deccased a mortgage on certain real estate in Iowa.
The conditions of the mortgage were as follows: “Pro-
vided, always, that these presents are upon the express
condition that if the said Katharine Saum or her heirs,
executors or administrators, shall pay or cause to be paid
to the said W. W. Wilson, during the full term of his
natural life, the sum of one hundred and eighty dollars
($180) annually—said payments shall commence the first
day of May, 1895, and annually on the first day of May
thereafter during his life; said sum being interest at the
rate of six (6) per cent. per annum upon the aforesaid

sum of three thousand dollars ($3,000)—and also pay six
32
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(6) per cent. per annum on all annual payments that are
not paid at maturity, then and in that event these presents
ghall be void and of no effect. And it is further agreed
and understood that in case default be made at any
time in the payment of any one of said instalments of in-
terest, or any part thercof, or for taxes that may be as-
géssed or levied on said premises for thirty days after
the same become due and delinquent as aforesaid, then the
whole of said debt and interest shall become due and pay-
able at the option of said W. W. Wilson. And it is still
further provided that if the said Katharine Saum, her
heirs, administrators or executors, shall refuse or neglect
at any time to pay the taxes when due as herein provided,
then the said W. W. Wilson may pay the same, which sum
so paid, with ten (10) per cent. interest per annum, shall
be a lien upon said premises like the principal. The in-
tention of this instrument is to secure to the said W. Ww.
Wilson, during his natural lifetime, the interest upon
three thousand dollars ($3,000) at the rate of six (6) per
cent., payable annually, and in the event these conditions
are strictly fulfilled, the said sum of three thousand dol-
lars ($3,000) shall be vested in the gaid Katharine Saum,
her heirs, administrators or executors, forever.” The an-
nual payments provided for by the mortgage had been
fully paid at the time of Wilson’s death, so that there was
no default on the part of Katharine Saum Howard.

On July 10, 1900, the deceased wrote Mrs. Howard
from Lincoln, addressing her as follows: “Dear Katha-
rine: I wrote you yesterday and forgot to mention about
that release I left with Mr. Harrah. You do not really need
a note from Mr. H., but you had better preserve his letter
to you acknowledging the note of the release left by me.
That is all you need, but I took a receipt from him as it
is necessary in case it should be put on record without my
consent. I think you are perfectly safe, as you have his
letter explaining you that he has it, and that is as good as
a formal receipt, so don’t worry any more over that. And
if anything happens to me, you know where it is, and all
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you have to do is to pay up the interest to the date of my
death and get the releage.”

On the 1st day of June, 1894, Wilson executed a formal
release of the Katharine Saum mortgage, and on June
27, 1900, delivered the release to A. M. Harrah, an attor-
ney at law at Newton, Iowa, taking Mr. Harrah’s rcceipt,
as follows: “Newton, Iowa, June 27, 1900. Received of
W. W. Wilson a release of mortgage securing a $3,000
mortgage signed by Katharine Saum, recorded in book
189, page 126, Jasper Co., Iowa. Release to be held in
escrow until notice of death of Wilson, then to be placed
on record on evidence being produced that interest is paid
to date of said death. Then record to be delivered to said
Katharine. A. M. Harrah,” After Mr. Wilson’s death
this release was properly recorded. On the same date of
the transaction with Katharine Saum, Jay Saum received
from the deceased the sum of $3,000, and on the same date
executed and delivered to the deceased a mortgage on real
estate in Iowa, containing provisions substantially the
same as those found in the mortgage given by Katharine
Saum. The annual payments provided for in the Jay
Saum mortgage were all made, the last payment having
been made by a promissory note, and acknowledged by
the deceased by a letter as follows: “Lincoln, Nebraska,
May 22, 1900. Jay Saum, Esq., Dear Nephew: I found
your letter of the 9th inst. awaiting me on my return from
Kansas City and Wichita, enclosing your promissory note
for $170, payable on one year from May 1, 1900, with 6
per cent. interest, for which I am very thankful, as it
closes up the interest to May 1, 1900. I inclose you a note,
which please carefully preserve, as it may be useful some
day.” The deceased also executed a formal release of the
Jay Saum mortgage, and on June 27, 1900, delivered the
same to Mr. Harrah, taking from him a receipt substan-
tially like the one given for the Katharine Saum release.
This release was also recorded after the death of Mr. Wil-
son. No notes were taken by the deceased from Katharine
or Jay Saum in connection with his transactions with
them,
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After Wilson’s death, George E. Hibner was appointed
and qualified as administrator of the estate, and at the
time of the commencement of this action the administra-
tion of the estate had proceeded beyond the time appointed
for the filing of claims against the estate, and it was de-
termined that the personal property was sufficient to pay
all indebtedness and the cost of administration, and there-
upon Katharine Saum Howard, Jay Saum, Roxana Wil-
son, Nannie W. Fiscus and William W. Cook commenced
an action for the partition of the real estate involved in
this controversy; the remaining heirs and the administra-
tor were named as defendants. Thomas C. Munger was
appointed guardian ad litem for the defendant Mary A.
Wilson, a person of unsound mind, and answered in her
behalf. R. S. Mockett was appointed guardian ad litem
for the defendant Gladys Glenn, and answered in her be-
half. Foss Wilson, Zachariah T. Wilson, Burt Wilson,
Minnie Wilson Royer, Joseph R. Wilson and Jennie L.
Shuster also answered. In each of the answers above
referre” to it was alleged that William W. Wilson in his
lifetime loaned to Nannie W. Fiscus the sum of $5,000,
to Katharine Saum Howard the sum of $3,000 and to
Jay Saum the sum of $3,000. Copies of the mortgages
given by them, together with a copy of the contract with
Nannie W. Fiscus and her husbhand, were attached to and
made a part of the answers, and it was alleged that no
part of the principal or interest had been paid. They
prayed for an accounting of the several sums due under
the conditions of the mortgages, and that the amounts so
found due be set off against the respective shares of Nan-
nie W. Fiscus, Katharine Saum Howard and Jay Saum.
Carrie W. Covert answered, but did not controvert the
right of Nannie W. Fiscus, Katharine Saum Howard and
Jay Saum to participate according to their shares. Nan-
nie W. Fiscus, Katharine Saum Howard and Jay Saum
replied, admitting the execution and delivery of the mort-
gages by each of them, and the contract by Nannie W.
Fiscus; alleging that the sums received by them were
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gifts on the part of Wilson during his lifetime; that they
had fully complied with all of the conditions named in
the mortgages, and alleged that the heirs of William W.
Wilson had no right in this action to obtain a decree es-
taplishing claims for money against other heirs; that no
one but the administrator of the estate of Wilson could
sue for, collect or enforce -payment of any claim, or main-
tain an action therefor. They also challenged the juris-
diction of the court to adjust money claims between heirs,
or to assign to heirs the residue of estates of deceased, al-
leging that such jurisdiction belonged exclusively to
county courts. Upon the issues thus presented there was
a trial, and the court found, among other things: “That
during the lifetime of William W. Wilson he loaned money
to each of the hereinafter named heirs, and that on the
233 day of September, 1898 (?), he loaned to Nannie W.
Tiscus the sum of §$5,000, to Katharine Saum Howard the
sum of $3,000 on the 28th day of April, 1894, and to Jay
Saum the sum of $3,000 on the 28th day of April, 1894.
That at the time of the loans so made to Nannie W.
Fiscus, Katharine Saum Howard and Jay Saum, said per-
sons above named executed and delivered to William W.
Wilson bonds and mortgages to secure the payment of said
sum of money so received by each of them, and the in-
terest thereon. And the said mortgages or bonds so ex-
ecuted by the several parties to the said William W.
Wilson, deceased, provided, among other things, that it
was understood and agreed that the intention of the par-
ties thereto was to secure to the said William W. Wilson
the interest on said principal sums 8o advanced, during
the term or period of the natural life of the said William
W. Wilson, and that in case the interest was paid accord-
ing to the terms thereof the principal sum was to remain
to the said mortgagors, their heirs, executors, administra-
tors and assigns, and that upon the death of the said
‘William W. Wilson and the payment of interest as afore-
said the obligations or mortgages so executed by them to
secure such money as herein described were to become null
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and void and of no effect. That the said William W. Wil-
som, at or about the time of making such advancements ag
are herein described, executed releases of the said mort-
gages and satisfactions thereof, retaining the same in his
possession or depositing the same in escrow to be delivered
to the said parties to whom such advances had been made,
conditioned upon the performance of the several condi-
tions therein expressed ; the more important of which was
the payment of the interest by the several parties upon the
amounts so advanced to them by the said Wilson at the
time said interest became due up to the time of hig death
as aforesaid. And it was clearly the intention of the said
William W. Wilson that the said advancements so made
to the several parties herein, should be considered and
was intended to constitute gifts to take effect upon his
death, conditioned upon the payment of the interest as
aforesaid. That said Jay Saum and Katharine Saum
Howard had paid all interest due and owing upon theip
several obligations at the time the same became due, and
at the time of the said William W. Wilson’s death they
were not in default of any of the conditions of their several
obligations expressed. That the said Nannie W. Fiscus
paid interest upon the amount 80 advanced to her by said
William W. Wilson up to March 24, 1899, but had not
paid or offered to pay any interest on said advancement
subsequent to said date, and at the time of the death of
the said William W. Wilson was in default of interest
since the 24th day of March, 1899,

“Upon the foregoing facts the court finds the following
conclusions of law: In the construction of the contracts
between the several parties herein and now under con-
sideration in this case, it is only necessary to consider, in
determining the issues joined between the parties, the act
to be performed and the manner of performing it. And
such construction therefore must be adopted as will give
effect to the provisions which carry out the intent of the
contract made between the claimants herein and the de-
ceased William W. Wilson. It does not seem to the court
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necessary to pass upon the question, so far as the con-
tract with Nannie W. Fiscus is concerned, as to whether
that constituted a gift “inter vivos’ or not. The payment
of the advances were dependent upon the condition that
interest should be paid on the sums so advanced until the.
death of the said Wilson. The said claimants having de-
faulted in the performance of this vital condition, it ig
clear to the court that, notwithstanding the findings here-
tofore made ‘that it was the intention of the said Wilson
that such advances should never be returned or repaid,
provided the interest thereon should be paid until his
death, the said claimant, Nannie W. Fiscus, having failed
to pay such interest, forfeited her rights under the con-
tract. The court is therefore of the opinion that the said
Nannie W. Fiscus should be charged with the sum so re-
ceived. The only remaining question to be determined by
the court in this case is the rights of Jay Saum and Kath-
arine Saum Howard in the premises. They having com-
plied with all of the conditions of said contract were en-
titled to the release of their several mortgages, and would
be entitled to their share of said estate in addition to the
advances so made to them. Therefore it is adjudged
by the court that the defendant, Nannie W. Fiscus, be
charged with the sum of $5,000 from her distributive
share of the estate of William W. Wilson, deceased, and
that the advances made by the said William W. Wilson
during his lifetime to the other heirs of said estate, as
above found, be, and the same hercby are, decreed to be
canceled and paid in accordance with the contract as here-
inbefore found.”

In the final disposition of the case in the district court
the court allowed to Mr. Munger and Mr. Mockett, as
guardians ad litem, certain attorneys’ fees, and directed
that such fees should be charged to the entire estate.
Nannie W. Fiscus brings the case to this court by peti-
tion in error because of the judgment of the lower court
charging her with the sum of $3,000 received by her from
the deceased in his lifetime, and directing that the same be
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set off against her share of the estate, She also alleges
error in the allowance of attorneys’ fees to Messrs. Munger
and Mockett and charging the same against the entire es-
tate. Katharine Saum Howard and Jay Saum have filed
cross-petitions in error, solely on the ground of the ques-
tion of the attorneys’ fees allowed to the guardians ad
litem. Those of the defendants contesting the right of
Katharine Saum Howard and Jay Saum to participate in
the distribution without diminution filed cross-petitions in
error because of the judgment allowing Katharine Saum
Howard and Jay Saum to participate in the distribution
without accounting for the controverted sums received by
them from the deceased. They have, however, presented a
motion to be permitted to dismiss theip cross-petitions and
to be allowed to proceed as by appeal. That motion is
submitted with the merits of the controversy, and is al-
lowed.

Omitting for the present the question of attorneys’ fees,
the contention of the parties in this court may be summar-
ized as follows: The parties to the action who oppose the
right of Nannie W. Fiscus, Katharine Saum Howard and
Jay Saum, to participate in the distribution without ac-
counting for the sums received by them from the deceased
now contend that the transaction of the deccased with ref-
erence to the sums received from him by those parties
was an attempt on the part of the deceased to make a
testamentary disposition of the sums so received. On the
contrary, it is contended by the other side that the sums
received by them should be treated as gifts inter vivos.

Taking up first the claim of an attempted testamentary
disposition of the property of the deceased, we find our-
selves unable to agree with that contention. A testamen-
tary disposition of property involves the act or will of a
single individual, a condition that does not here exist.
The question involved is rather one arising out of con-
tracts between parties in every respect possessing the ca-
pacity to contract. The rights of the parties must, there-
fore, depend upon their contract obligations, and in the
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determination of those rights the contracts should be con-
sidered in the light of surrounding circumstances and the
condition of the parties at the time of making them.
Where the parties to a contract have, with a knowledge
of its terms, given it a particular construction, such con-
struction will generally be adopted by the courts in giving
effect to its provisions. Pazton v. Smith, 41 Neb. 56;
Lawton v. Fonner, 59 Neb. 214. Where both parties to a
contract, regarding which there may be doubt or uncer-
tainty as to the proper construction, by their acts under
and with reference to it, and with knowledge of its terms,
have giv n to such contract one and the same construetion,
it is generally a safe rule to adopt such construction.
State v. Board of County Commissioners, 60 Neb. 566.

It becomes important, therefore, to consider the relations
which these parties sustained toward the deceased, and the
course which they pursued with reference to the contracts
subsequent to the time of their execution. No one could
read the record in this case without becoming convinced
that Nannie W. Fiscus and Katharine Saum Howard were
favorite nieces of the deceased, and that J ay Saum was a
favorite nephew. He seems to have been a frequent visitor
at their homes. His communications to them were of a
kindly and endearing nature, and his every act in connec-
tion with the transactions involved showed a deep solici-
tude for their welfare and the ultimate benefits which they
might enjoy from his bounty. There were frequent de-
faults in the payment of the instalments of interest, some-
times extending partially for a year or more after the time
of payment, and no word of protest or act on the part of
the deceased because of such default, and the fact that
after such defaults had occurred he took the precaution
to place the discharge of the mortgages, executed by these
parties in his favor, in the hands of third persons, in con-
nection with the statements made by him at the time they
were 8o deposited, seems to show conclusively that it was
never his intention to require a return of the principal
sums given by him to these relatives. The intention of the
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deceased is fully expressed in his letter of July 10, 1900, to
his niece, Katharine Saum Howard, wherein he says, in
reference to the release left with Mr. Harrah: “If any-
thing happens to me, you know where it is, and all you
have to do is to pay up the interest to the date of my death
and get the release.” This letter gives force to the testi-
mony of the witness Donaldson concerning the conversa-
tion had by him with the deceased, at the time of the de-
livery to him of the Nannie W. I'iscus release, wherein he
_ states that the deceased informed him that he had given
Nannie W. Fiscus the $5,000; that his intention was to col-
lect interest on it so long as he saw fit, but that he had
given her the $5,000. Upon a consideration of the evidence
{n the case, we are impelled to construe the contract be-
tween the deceased and these parties so as to give effect to
the evident intention of the parties, and to hold that in the
distribution of the estate neither Katharine Saum How-
ard, Jay Saum nor Nannie W. Fiscus should be charged
with the principal of the sums received by them. They
should, doubtless, be charged with interest on such sums,
not already paid, up to the date of the death of Mr. Wilson.
As to the matter of attorneys’ fees, counsel who were ap-
pointed guardian ad litem for their respective wards were
entitled to have their fees allowed by the court and taxed
as a part of the costs of the case. The only question is
whether it would be equitable in this suit to require that
item of costs to be paid by all of the parties in proportion
to their interest. The general rule is that in a partition
proceeding, where such proceeding is adversary, counsel
. fees may not be taxed against the entire estate, and while
in such cases, where infants are parties, considerable lati-
tude has been given to the discretion of trial courts, yet
where, as in this case, the appointment is not a mere
formal one, but is for the purpose of conducting the litiga-
tion on behalf of the wards, and such wards choose to
make the proceeding an adversary one, we think the more
equitable rule is to require them to stand on the same foot-
ing with other parties to the litigation, and, under the cir.
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cumstances as they are here presented, we think the trial
court erred in requiring such fees to be borne by all the
parties in proportion to their interest,

We recommend that the judgment of the district court
as to Nannie W. Fiscus, and in so far as it taxes attorneys’
fees to be borne by all the parties, be reversed, and that the
cause be remanded to the district court, with instructions
to enter a decree in conformity with this opinion.

Durrie and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court as to Nannie
W. Fiscus, and in so far as it taxes attorneys’ fees to be
borne by all the parties, is reversed, and the cause is re-
manded to the district court, with instructions to enter a
decree in conformity with this opinion.

JUDGMBENT ACCORDINGLY.

FRANK SPENCER V. QLIVER ‘WILSON.
Fep SepreEmBer 20, 1903. No. 13,902,

1. Variance: REVIEw. Where a party relies upon a variance between
the pleadings and the proof to defeat a recovery, that question
should be raised at some time during the progress of the trial,
and, unless it ig so raised and suggested to the trial court, it will
not be considered on error in this court.

2. BRecord examined, and found to contain evidence to sustain the judg-
ment. :

ERROR to the district court for Boone county: JoHN R,
HANNA, JUDGE. Affirmed.

O. E. Spear, for plaintiff in error,

J. E. Wilson and R. F. Williams, contra,
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JACKSON, C.

The defendant in error, herein styled the plaintiff, com-
menced an action in the district court for Boone county
against the plaintiff in error, herein styled the defendant;
his petition, omitting the caption, being as follows:
“Plaintiff says that during the months of June, July, Au-
gust and September, 1903, the defendant unlawfully and
wrongfully, with force, broke and entered upon the wheat
field of the plaintiff, situated on the west 30 acres of the
southeast quarter of section 3, township 18, range 5 west,
in Boone county, Nebraska, and then and there with his
hogs trod down, ate up, and turncd over shocks of wheat,
causing the wheat to rot, and destroying the same to the
amount of 125 bushels of wheat, of the value of 55 cents
a bushel, amounting to $68.75 damages to the plaintiff,
which defendant converted to his own use; that the said
wheat while in the shock was on the above described land,
and that the plaintiff had the possession and control of
the said land and wheat, and was the owner of the wheat;
that the defendant entered thereon without the consent of
the plaintiff, and damaged and destroyed the said wheat,
and that the damage was not of the fault or negligence of
the plaintiff; that the plaintiff has demanded pay for the
said damages from the defendant, which the defendant
refuses to pay. That the plaintiff is damaged to the
amount of $68.75 by the said defendant. Plaintiff asks
judgment for $68.75 Camages, and interest at 7 per cent.
_from July 1, 1903, and costs of suit.” The answer was a
general denlal The parties waived a jury, and the case
was tried to the court, who found for the plaintiff and
assessed his damages at $40, for which, with costs of suit,
judgment was entered. The defendant prosecutes error to

this court, and now urges that the damages are excessive,
the judgment is contrary to law and is not sustained by
sufficient evidence.

A considerable portion of the defendant’s brlef and argu-
ment is devoted to an attempt to demonstrate that there
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is a variance between the pleadings and the proof; that
the case stated in the petition is one in trespass, while the
evidence tends only to support an action in trespass on
the case. The record discloses that this question was at
no time raised during the trial. The evidence of the plain-
tiff was offered and admitted without objection or excep-
tion. There was no attempt at the close of the plaintiff’s
case to monsuit the plaintiff. The defendant proceeded
with the introduction of evidence to controvert the case
made by fhe plaintiff, and submitted his case upon the
evidence so adduced. In Knight v. Finney, 59 Neb. 274,
Mr. Justice HARRISON, who delivered the opinion of the
court, in a discussion of the question of variance in that
case, said:

«Tt is argued that there were fatal variances between
the note in suit as pleaded and the one introduced in evi-
dence. There were some differences, but none material
to the issues, or the existence of which could in the least
prejudice the rights of the complainant; moreover, the
error, if any, in this regard, was in no manner the sub-
ject of notice, objection or exception in the trial court, and
is not entitled to consideration here.”

It is evident that in the trial court both parties placed
a construction npon the pleadings different from the one
now contended for by the defendant, and, that being true,
where the case was fairly tried in the court below upon a
theory adopted by both parties, they should not in a pro-
ceeding in error be permitted to adopt a different theory.
If the defendant is correct in his construction of the peti-
tion, he should have raised that question in the court be-
low, where the plaintiff would have been given an oppor-
tunity, upon proper terms, to remedy the defect in his
pleading.

Concerning the question of the sufficiency of the evi-
dence to support the judgment; there is evidence in the
record sufficient to sustain the findings of the trial court.
It may be true that the evidence would also have sustained
a finding for the defendant, but in this court the case
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stands as though it had been tried to a jury, and a verdict
rendered and judgment entered upon conflicting evidence;
and adhering to the long established rule of this court the
judgment will not be disturbed.

We recommend that the judgment of the district court
be affirmed.

Durrig, C., concurs. ALBERT, C., not sitting.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

- . AFFIRMED,

CHICAGO, BURLINGTON & QUINCY RRATLWAY COMPANY ET
AL. V. JOEN H. HARLEY.

Fep SEPTEMBER 20, 1905. No. 13,909.
1. Evidence examined, and held to present a state of facts from which

different minds might reasonably draw different inferences,

2. Proximate Cause of Injury: QUESTION FOR JURY. Where the proxi-
mate cause of an injury depends uporn a state of facts from which
different minds might reasonably draw different inferences, it is a
proper question for the consideration of a jury. Lincoln Traction
Co. v. Heller, 72 Neb. 127.

ERROR to the district court for Lancaster county : ALBERT
J. CORNISH, JUDGE. Affirmed.

J. W. Deweesc and Frank E. Bishop, for plaintiffs in
error.

A. W. Field, contra.

JACKSON, C.

This is a proceeding in error to reverse a judgment of
the district court for Tancaster county. The defendant in
error, hereafter styled the plaintiff, sued the plaintiffs in
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error, hereafter styled the defendants, on account of a per-
sonal injury which he claims he sustained by reason of cer-
tain negligent acts of the defendants; the allegations of his
petition material to the inquiry being: “On or about the
.27th day of August, 1902, the said defendant railway com-
pany and the said defendant John Kreps, its foreman, neg-
ligently and carelessly placed the said handcar, with
shovels and tools and the coats and dinner pails of the said
workmen loaded thereon, in the said road near the track,
and on the south side thercof, thereby negligently and
wrongfully obstructing the road at said crossing, and so
placing the same that it was impossible for any one de-
siring to use said crossing to pass over it. The workmen
of the said defendant company, under the direction of the
said Kreps, left said handcar so standing in the road and,
at the time of the injuries herein complained of, had pro-
ceeded eastward along the railroad track about 300 feet,
where they were at work. In the forenoon of said 27th
day of August, 1902, the plaintiff John H. Harley, with
one Frank Davey, was traveling along the public highway
- from Malcolm, and attempted to cross the railroad track at
the crossing above described. The rails of said track at
the point of said crossing were about five feet higher than
the ground where said handcar had been left, and about
five feet higher than the roadway along the north side of
said track where the plaintiff and said Davey were driv-
ing. Upon reaching the right of way, at a point about 20
feet north of the defendant’s track, said Davey, who was
driving the horse, noticed an obstruction in the roadway
on the south side of the track, and, placing the horse in
charge of the plaintiff, left the vehicle and went forward to
investigate. About this time the defendant Kreps, with
the workmen, came to the crossing, and finding it impossi-
ble for the team to pass because of the obstruction by the
handcar, on his volition and without request of the plain-
tiff or of said Davey, proceeded, with the assistance of
said workmen, to remove said handcar from the roadway
and place the same on the track. Plaintiff alleges that said
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Kreps and said workmen moved the handear along the
roadway and upon said track in a careless, neglizent ana
wrongful manner, so that the horse in charge of the plain-
tiff became frightened and unmanageable, because of the
moving of said handcar along the roadway and upon the -
tracks, and ran eastward along the right of way of the de-
fendant company, and at a point about 140 feet east of
said crossing overturned the vehicle, throwing the plain-
tiff out, breaking his leg and rendering him unconscious.
Plaintiff alleges that the horse in his charge at said time
was of gentle disposition and safe for driving purposes,
was accustomed to be driven near railroads, and was not
frightened by the operation of cars along and upon rail-
road tracks; but that, because of the unusual sight of the
handcar left standing in the road, and because of the negli-
gent manner in which the same was moved along the road,
and because of the unusual noise caused by said moving
and the rattling of the tools, utensils and pails on said
handcar, said horse became frightened and ran away.”
The defendants filed separate answers, in substance deny-
ing the allegations of the petition, and alleging that the
injury received by the plaintiff was by reason of the run-
ning away of the horse, and that it was due to the careless.
ness and negligence of the plaintiff, and without fault or )
negligence on the part of the defendants. Plaintiff’s reply
was a general denial.  There was a trial to the court and
jury, resulting in a finding and judgment for the plaintiff,
The defendants prosecute error to this court.

Many assignments of error are suggested in the petition,
but, in the brief of the defendants and at the submission
of the case in this court, counsel have suggested that they
prefer to submit the case on the merits of the question of
liability, rather than upon any technical error that would
cause a reversal and a new trial, and that the facts upon
which they rely for a disposition of the case, finally and
without a new trial, are the facts that are adrmitted and
sworn to by the plaintiff himself. We have examined the
bill of exceptions and find competent evidence tending to
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establish the following facts: The plaintiff is a resident
of the city of Lincoln, where he is employed as secretary of
a life insurance company. The company have agents at
Malcolm, this state, and on the 27th day of August, 1902,
the plaintiff was at that point for the purpose of assist-
ing the company’s agents in closing up some business the
there had in view. One of the agents was a Mr. Davey,
at whose home the plaintiff was a guest. Davey owned a
farm about one mile distant from the town of Malcolm,
of which a small tract was cut off from the balance of the
farm by a creck, and the tract so cut off was accessible only
by a private crossing over the right of way of the defend-
ant company. The company’s right of way was 50 feet
wide on each side of the center of its track. At the point
where the private crossing was located there was a fill of
some four or five feet for the purpose of the company’s
roadbed, with borrow ditches on either side, and for the
purpose of the crossing the company had built culverts
over the borrow ditches, and Davey had built a grade from
the culverts to the top of the fill. That portion of the
driveway over the crossing that was used for travel was
about ten feet wide, and on each side sunflowers had grown
up as high or higher than a buggy top. The crossing
opened into the public highway on one side and Davey’s
field on the other. The plaintiff was invited to accompany
Davey’s son to that portion of his farm reached by means
of this private crossing, and hold the horse while he, Davey,
procured some potatoes. The conveyance used on the oc-
casion was a top buggy drawn by a single horse, known to
be gentle and accustomed to be driven in that locality. He
entered the buggy and accompanied Davey. They drove
along the public highway, parallel with the defendant com-
pany’s right of way, until the private crossing was reached.
Here they started across, when, about half way between
the railroad and the public highway, they discovered a
handcar on the other side of the railroad track. Davey
left the carriage in charge of the plaintiff and went across

the track to see whether the handcar would interfere with
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their crossing over the railroad. When Davey reached the
car he informed the plaintiff that it would be necessary to
remove the car from the crossing before they could pass
over. The section foreman and crew of the defendant com-
pany in charge of the car were engaged in some repairs
along the track at some distance away, and observing the
presence of Davey and the plaintiff at the crossing, left
their work and approached the crossing with the view of
removing the car. On the handcar was clothing of the
section crew, together with their dinner buckets. As the
car was moved forward onto the track the dinner buckets
rattled, and the horse, then being held by the plaintiff him-
self, who was alone in the carriage, being frightened,
started to back up, the buggy was cramped, and the plain-
tiff, fearful of being overturned, undertook to control the
horse and keep its head toward the car; but the horse be-
came unmanageable and started to run down the defendant
company’s right of way. Plaintiff- attempted to rein it
back to the public highway. In doing so the buggy was
overturned, the plaintiff was thrown to the ground and
sustained a serious injury. The plaintiff had never before
visited’the place where the injury was received, and was
therefore entirely unfamiliar with the crossing and sur-
roundings. It was the custom of the section crew of the
defendant company to leave the handcar where it was on
this occasion, when at work in that vicinity. The car was.
on the wagon track and was so situated as to obstruct
travel.

It is contended by the defendants that the leaving of the
handcar at this crossing was not the proximate cause of
the injury, and that, even though it may be held to have
been an act of negligence on the part of the railroad com-
pany to have left its car on this crossing, still the plaintiff
cannot recover, for the reason that the plaintiff himself
was negligent in not permitting the horse to turn away
from the object at which it was affrighted, and that the
injury which he sustained was the direct result of his own
negligent course in undertaking to keep the horse with its
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face toward such object, and that he could readily have
avoided the danger by turning the horse back-toward the
public highway. The question does not arise out of the
ordinary use of a railroad track at a crossing, such as the
operation of trains and handcars, or of the temporary ob-
struction to travel growing out of such use, but it involves
the right of a railroad company, in the first instance, to
remove a handcar from its track and place it upon a cross-
ing in such a way as to obstruct travel, as well as the
course subsequently pursued by the plaintiff when he
found the highway so obstructed. There is no distinction
in principle between a public and private crossing, in so
far as the questions involved in this case are concerned;
and, unless the plaintiff’s own negligence was the proxi-
mate cause of his injury, then the case ought, to some ex-
tent, tq be determined by the right of the railroad com-
pany to place its handcar upon the crossing as it did in
this case.

In Vars v. Grand Trunk R. Co., 23 U. C. C. P. 143, it
appears that employees of the defendant removed a hand-
car from the track onto the public highway and went away
and left it. “The plaintiff drove past in his carriage, and
his horse, shying at the car, ran away, threw the plaintiff
out and severely injured him. Held, that there was evi-
dence of negligence to go to the jury, in thus placing the
car on the highway, for which defendants were respon-
sible; and a verdict for the plaintiff was upheld.” In that
case it was said by the court: “It was a matter entirely
for the jury to say whether the vehicle in question was one
calculated to cause the injury, and whether the place in
which it was left was, or was not, a fit and proper place
for it, so as to render the defendants guilty of negligence
in so placing it.”

In Sherman 8. & S. R. Co. v. Bridges, 16 Tex. Civ.
App. 64, 40 S. W. 536, the facts were as follows: Plain-
tiff’s wife aproached defendant’s railroad crossing, driving
a horse which she had driven for several years and which
had been found to be gentle. Defendant’s employees had
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left a handcar loaded with tools in such a position asg to
obstruct the highway, and the horse became frightened at
the obstruction, and, after the employces had moved the
handcar off the crossing, the woman urged the horse across
the tracks, and it then ran away and she was killed. Held,
that she was not guilty of contributory ‘negligence, and
that obstructing a highway, by allowing a handcar filled -
with tools and surrounded by employees dressed in white
and blue garments to remain thereon, is such negligence as
will render defendant liable for the death of one whose .
horse was frightened at the obstruction. In that case the
crossing was a private crossing,

In Aichison, T. & S. F. R. Co. v. Morrow, 4 Kan. App.
199, 45 Pac. 956, it was said: “Where section-hands, in
repairing a railroad track, place a handcar, with tools,
buckets and coats thereon, by the side of the track, and
within the margin of a highway, near the traveled road,
in such a position as naturally or manifestly to be cal-
culated from its appearance and situation to frighten
horses of ordinary gentleness and broken to travel along
the same, and a traveler on the highway, riding a horse
of ordinary gentleness and broken to travel along the road,
and exercising ordinary care and prudence, attempts to
cross the railroad track, and in passing said handecar his
horse is so frightened that he becomes unmanageable, and
in his fright throws the rider to the ground and thereby
injures him, it would be such negligence on the part of
the employees of the railroad company as would render
the company liable for damages sustained thercby.”

And in Ohio & M. R. Co. v. Trowbridge, 126 Ind. 391, it
is found: Where a woman was thrown and injured by
her horse taking fright at a handcar, which two minutes
before, and while she was approaching in full view of the
section men, had been left by them standing ten feet from
the center of the highway, the evidence of negligence
proximately causing the injury is sufficient to sustain a
verdict against the company.

In the light of these authorities, and taking into con-
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sideration the ordinary and rightful use of crossings over
railroads and the obligations of railroad companies with
reference thereto, we conclude that the jury were justified
in finding that the placing of the defendant company’s
car on the highway in such a manner as to obstruct travel
was an act of negligence. It certainly was not such
ordinary use of the crossing as was contemplated in the
discussion of Chicago, B. & Q. R. Co. v. Roberts, 3 Neb.
(Unof.) 425, cited by defendants.

The disposition of the case, then, must turn upon the
question of whether or not the course pursued by the
plaintiff was so negligent in character as to justify the
court in determining from the evidence produced in his
own behalf that he was not entitled to recover. Counsel
for the defendants have presented a very able and ex-
haustive argument in support of the defendants’ conten-
tion that it was. It is based, however, upon an assump-
tion of fact with reference to which the jury evidently
found against the defendant company. It is true that
this assumption of fact is supported by the testimony of
the defendants’ witnesses, and is, in effect, that, when the
plaintiff and Davey discovered the handcar on the cross-
ing, they had just started to turn from the public high-
way® onto the roadway leading over the crossing, and that,
when the attempt was made to remove the handcar and
the horse became frightened, the horse was so situated and
might readily bave been turned down the public highway
and thus avoided all danger. With reference to the fact,
however, about the location of the horse and conveyance
at the time the horse was frightened, there is a sharp con-
flict in the evidence, both the plaintiff and Davey having
testified that, before they discovered the car and stopped
the horse, they had covered about half the distance be-
tween the public highway and the railroad track, and had
proceeded to the culvert over the borrow ditch on ‘that
gide of the railroad track from which they were approach-
ing the car. It is evident, as we have already intimated,
that the jury found the fact to be as testified to by the
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plaintiff and the witness Davey. Furthermore, we are
asked to determine this controversy upon the fact as ad- -
mitted and testified to by the plaintiff. Here then is the
situation. The plaintiff is alone in the buggy on the drive-
way, the open part of which is some ten feet in width. He
is surrounded by sunflowers on either side as high or
higher than the buggy top. The horse becomes frightened
from the appearance of the handcar with clothing thereon,
and the noise of the dinner buckets as the car is being
pushed forward upon the railroad track some 25 feet
away. The horse in its fright starts to back. The buggy
was cramped and the plaintiff was fearful of being over-
turned. What should he have done under the circum-
stances? There is no time for mature deliberation. He
attempted to control the horse and keep him with his
face toward the object at which he was frightened. It is
evident that different minds might draw different con-
clusions as to whether this act of the plaintiff was a neg-
ligent one, and the rule is well settled that, where the
proximate cause of an injury depends upon a state of
facts from which different minds might reasonably draw
different inferences, the question is one for a jury, and
the finding of a jury under such circumstances should
not be disturbed. “

We recommend that the judgment of the district court
be affirmed.

DUFFIE, C., concurs. ALBERT, C., not sitting.

By the Court: For ithe reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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Wir.LIAM T. TURLEY V. STATE OF NEBRASKA.
Fmep OcToBER 5, 1905. No. 13,663.

1. Jury: QUALIFICATIONS: WAIVER. The objection that a juror is dis-
qualified because of having been convicted of a felony may be
waived. A party who does not inguire in regard to the matter on
voir dire examination of the juror, nor object to the juror on that
ground until after the trial, will be held to have waived the ob-
jection.

9. Homicide: SELF-DEFENSE: EVIDENCE. Upon trial of an information
for murder, and a plea of self-defense, it is competent to show that
the deceased was at the time in the lawful and peaceful posses-
gion of the premises where the homicide occurred; and for that
purpose it is mot error to allow, under proper instructions from
the court, the introduction of evidence of a written lease convey-
ing to the deceased the right of possession.

3. Experts: EVIDENCE: REVIEW. Matters of common observation and
matters upon which jurymen are as capable of forming an opinion
as are physicians and surgeons are not matters for expert medical
testimony. But it is not necessarily reversible error to allow a
witness to testify to a truism with which all intelligent men are
presumed to be acquainted, nor is it in all cases reversible error
to allow a witness, over objection, to testify to a proposition of
law, or a fact of science or nature which is a matter of common
knowledge.

4. Instruction: SELF-DEFENSE. It is not error to instruct the jury in a
trial for murder that, “when competent evidence has been intro-
duced tending to prove that the defendant acted in self-defenge, it
is incumbent upon the state to prove to you beyond a reasonable
doubt tbat he did not so act.”

~

5. : . One who is violently assaulted may use such means
for self-protection from the assault as would appear to an ordi-
narily reasonable and prudent man similarly situated to be neces-
sary under the circumstances. An instruction which tells the
jury that, if under such circumstances bhe uses “sound reason”
in determining what is necessary for self-protection, it is all that
ig required of him, is inaccurate, but is not erroneous, requiring
a reversal of the judgment, if it is coupled with another instrue-
tion which tells the jury that there must be an acquittal if under
such circumstances the defemdant had reasonable ground to be-
lieve and did believe that there was a design to take his life or
to do him great bodily harm.

6. In a trial for murder, with evidence of self-defense,
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when it appears that the accused was a trespasser or was other-
wise violating the law at the time of the homicide, and there is
evidence tending to show that the killing was done in justifiable
self-protection from a vicious and dangerous assault by the de-
ceased, it is error to instruct the jury that, “when a man without
fault, in the lawful pursuit of his duties, is attacked,” he may de-
fend himself against such attack. A trespasser may defend him-
self against an unlawful and dangerous assault. But the whole
charge upon this subject must be construed together; and if in
one instruction the jury without such qualifications are plainly
told that “where, from the nature of the attack, there is reason-
able ground to believe that there is a design to take his life or to
do him great bodily harm, and the party attacked does so believe,
then the shooting of the assailant under such circumstances will
be excusable or justifiable,” it is not reversible error to tell the
jury in another instruction that the defendant will under such
circumstances also be justifiable if he is himself without fault and
in the lawful pursuit of his duties.

1. : . Although it appears that the deceased was at the
time of the homicide guilty of a technical assault upon the ac-
cused, it would not be lawful to use more force than necessary for
self-protection from that assault; and, if the jury should find that
the accused was a tresﬁasser at the time, it would be his duty to
retire from his assailant, if by so doing he could avoid all dan-
ger from the assault. To kill the assailant under such circum-

-stances would not be justifiable. A request to instruct that “the
law does ‘not require the defendant to flee from his assailant” was
properly refused as misleading.

8, New I'rial: NEwry Discoverep EVIDENCE. It is not error to refuse
a new trial on the ground of newly discovered evidence, if the
proposed evidence might with reasonable diligence have been pro-
duced upon the trial or is cumulative.

ERROR to the district court for Hall county: JaMes N.
PAuL, JUDGE. Affirmed.

Hamer & Hamer, Harrison & Prince, and J. F. Walker,
for plaintiff in error.

Norris Brown, Attorney General, William T. Thompsoh,
R. R. Horth, W. H. Thompson and C. G- Ryan, contra.

SEDGWICK, J.

In March, 1903, one Norman T. Bliss was shot and killed
by the defendant in Hall county, Nebraska. The defend-
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ant, who is plaintiff in error here, was prosecuted in the
district court upon an information which charged him
with murder in the first degree. He admits that he shot
the deceased twice with a shotgun, and that this caused the
death of the deceased. He alleges that what he did was
done in self-defense. Upon trial of this issue he was found
guilty of murder in the second degree, and was sentenced
to a term in the penitentiary for 17 years.

1. There appears to be some complaint made in the
voluminous brief filed that the allegations of the informa-
tion are not sufficient to support the conviction, and we
find that this objection was made upon the trial, and that
the point is preserved in the record. It is difficult to de-
termine from the brief upon what ground this objection
rests, and upon examination of the information it appears
to be in the usual form and fo contain allegations of all
the facts necessary to constitute the crime of which the de-
fendant was convicted.

2. There is also a contention in the brief that the evi-
dence is not sufficient to support the verdict. The de-
fendant had leased the farm adjoining the premises oc-
cupied by the deceased, and the day before the shooting
- occurred had brought his family to the farm, which he had
leased. It appears that the deceased did not reside upon
the premises occupied by him, but on the morning of the
homicide he, with his young son, took some cattle and
other property there, and soon after their arrival discov-
ered that some trespassing pigs were destroying corn which
was piled in an ineclosure near the house upon the premises.
They drove these animals away some considerable distance
through the stubble fields and ecorn-stalks, and, while doing
so, chased them with pitchforks and killed two small pigs
of about 25 pounds each. There was evidence from which
the jury were plainly justifiable in finding that these
animals belonged to one Barnhart, from whom the defend-
ant had leased the place that he occupied, and that the de-
fendant had, by authority of the owner, assumed the care
of the animals, and that the premises were so situated that
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the defendant, from the house where he was at the time,
could see the deceased and his son chase the animals and
apparently using violence against them, and that the de-
fendant thereupon took his shotgun, which was loaded with
two shells, and, together with two boys, one being his son,
who accompanied him, left his house and went in the gen-
eral direction of the deceased and his son, who were chas-
ing the animals. The two parties were so near to each
other that an altercation or conversation ensued, and.there-
upon the shooting occurred which resulted in the death of
the deceased.

On the one hand, it is contended by the state, and there
is evidence tending to support the contention, that it was
thé chasing and killing of these animals by the deceased
which caused the defendant to leave his house; that his
purpose was either to prevent further injury to the animals
or to punish the deceased; that from the time he left the
house he walkedly rapidly toward the deceased, and that
the deceased, seeking to avoid contact with him, started for -
the house upon the premises which he occupied, and that
the defendant changed his course from time to time, so as
to intercept the deceased, and that finally, when they came
~ in contact, the defendant asked the deceased whose pigs he
was chasing, and was answered that they were Mr. Barn-
hart’s pigs; that he then asked the deceased how many of
them he had killed, and was told not to ask too many ques-
tions; that, when this altercation began, the defendant was
in the field upon the premises occupied by and in the pos-
session of the deceased, and the deceased was in the pub-
lic highway adjoining these premises; that thercupon the
deceased passed through the wire fence into his field, and
ordered the defendant to get off from his premises, and
then started toward his home, walking in a general direc-
tion away from the defendant; that the defendant there-
upon followed the deceased for a few steps, and then, being
a short distance, perhaps two rods, from the deceased, the
defendant discharged his gun toward the deceased, strik-
ing him in the arm and back, and wounding him; that there-
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upon the deceased turned toward the deferdant, shouting,
«Don’t shoot! Don’t shoot!” and the defendant immedi-
ately shot the deceased in the breast, killing him instantly.
On the other hand, it is contended by the defendant that
he and the two boys who accompanied him left his house
with the purpose of hunting; that they could not see the de-
ceased and his son from the house where they started, and
knew nothing of their whereabouts until they had hunted
for some time in the open fields; that the meeting between
the deceased and the defendant was not sought by the de-
fendant, but was accidental ; and that, when they met, the
defendant inquired of the deceased whose pigs those were
that he was driving, and was answered by the deceased that
he did not know ; that he then inquired how many he had
killed, whereupon the deceased, being greatly enraged,
passed through the wire fence, and with violent and
abusive language and threats, rushed upon the defendant
with a fork, which the deceased held in his hands; that the
defendant said to the deceased, “Stop! or I will have to
shoot,” and, the deceased not stopping, but continuing his
assault, the defendant first shot him in the arm, and after-
wards through the body, which caused his death; and that
this shooting was necessary on the part of the defendant to
defend himself against the assault of the deceased. There
was a large volume of evidence taken; many witnesses
were examined; other facts more or less material were
shown. The issue thus presented was peculiarly one for
the jury to pass upon, and we are entirely satisfied that
their verdict should not be disturbed for want of evidence
to support it.

3. After the trial was completed, it was discovered
that one of the jurors had formerly been convicted of
felony in the district .court for Hall county, and had
served a term in the penitentiary, pursuant to a sentence
imposed upon that conviction. The sentence was on the
3d day of March, 1886, and was for the term of one year.
The convict was allowed two months for good behavior,
pursuant to the statufe, and was discharged on the 5th

L
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day of January, 1887. The evidence shows that in a fire
which occurred at the penitentiary the records of his
discharge were destroyed. There is a transcript of the
record kept in the-office of the governor, from which it
appears that he was allowed two months for good be-
havior, and it also appears that no copy of the order for
his discharge was preserved in the records in the gover-
nor’s office. It is shown that the custom was in such
cases to inscrt in the order for his discharge a provision
declaring the convict to be restored to all his civil rights
in all respects the same as though a pardon had been
granted. No reason or precedent is shown in the briefs
for declaring this man now to be deprived of his civil
rights, and, even if we were constrained to so hold, we do
not think that the objection to this juror would require
a reversal of the judgment. Great latitude is allowed the
defendant upon the voir dire examination to enable him
to ascertain whether there is any ground for objecting to
the juror. He cannot waive an objection of this nature,
and, after taking his chances of an acquittal before the
jury selected, insist upon an objection which he should
have raised upon the impaneling of the jury, and, if he
makes no effort to ascertain whether a juror offered is
qualified to sit, he must be held to have waived the ob-
jection. Any other rule would introduce uncertainty into
a jury trial which would be intolerable.

4. The shooting occurred, as before stated, upon prem-
ises which were in the possession of the deceased. Ob-
jection was made to the introduction of a lease of these
premises to the deceased. This lease was introduced only
for the purpose of showing the deceased’s right of pos-
session, and the court in its instructions expressly so
stated to the jury. It was of course competent to show
that the deceased was in the peaceable possession of these
premises, from which it was contended on the part of the
state he had ordered the defendant at the time of the
shooting. It may be that the introduction of this lease
was unnecessary; that the other evidence sufficiently



VoL. 74] SEPTEMBER TERM, 1905. 477

Turley v. State,

showed the actual possession and control of the premises
to be in the deceased. No apparent prejudice to the de-
fendant resulted from its introduction; none is pointed
out in the briefs, and we are not able to see that the de-
fendant was prejudiced thereby.

5. It will be remembered that an important question
that was disputed upon the trial was whether the deceased
at the time of the shooting was making or threatening
to make an assault upon the defendant, or was, on the
other hand, seeking to avoid a conflict with him. It was
shown by the position of the body that the deceased, when
shot, did not fall toward the defendant, but in an op-
posite direction. Dr. George Roeder was called as a wit-
ness by the state, and qualified as an expert physician and
surgeon. After testifying at large to an examination of
the body and his qualifications as an expert, he was asked
this question: “Doctor, assuming that a man received a
charge of shot in the right chest, the charge you describe
as entering the right chest of Mr. Bliss, when he was
standing still, and being about twenty-five feet distant
from the person who shot him, do you know in what di-
rection he would fall?” and answered, “Yes, sir.” He
was then asked in what direction. Objection to this ques-
tion was sustairned, and it was not answered. The wit-
ness was then asked if he had had military service or
special study as a military surgeon, and answered that
he had, and then was asked this question: “Now, doctor,
assuming that a man was charging forward at a rapid
gait, and would receive a gunshot wound, like the one you
have described as entering the right chest of Mr. Bliss,
being some twenty-five feet distant from the person shoot-
ing him, do you know what direction he would fall?” and
answered, “Yes, sir”” He was then asked: “You may
state in what direction he would fall.”” His answer was:
“ITe would fall in the direction of the momentum of the
body at the time of the shooting.” A motion was made to
strike out the answer, for the reason, among other things,
that he bases his answer on common knowledge of facts
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that are supposed to be understood by everybody, and not
in the line of surgery. This motion was overruled and an
exception taken. These rulings of the court are now as-
signed for error.

It seems clear that the objection to the question was
well taken. Matters of common observation and matters
upon which jurymen are as capable of forming opinions
as medical men are not matters for expert testimony. 2
Elliott, Bvidence, sec. 1,094. The answer which the wit-
ness made to this question shows that he did not regard
it or answer it as a medical question, and it cannot be
properly so regarded. The testimony therefore should
have been excluded ; but it is not pointed out in the brief
in what manner the defendant could have been prejudiced
by this answer. It had already been shown conclusively
in the evidence, not only by this witness but by others,
that from the nature of the wound the deceased would
.. ve no control whatever of his motions after receiving
the -ound. That being the case, we take it that the
propostyion that a human body, when suddenly deprived
. of all self-control, will fall in the direction of the momen-
tum of the body is a truism with which all intelligent men
wust be presumed to be acquainted. This answer of the
witness therefore could not be prejudicial to the defend-
ant. When Dr. Smith was testifying, he was asked sub-
stantially the same question. It was objected, among
other things, that “it is a matter to be determined by facts
and physics, supposed to be familiar to everybody, and
further that it would depend upon whether the force of
the charge was sufficient to overcome the force presented
by the body. * * * The body would keep on moving in
the direction it was going by receiving a bullet or shot
wound, for the momentum of the body is so much greater
than the momentum of the shot, being 2,500 times heavier.”
The question was then modified as follows: “Then, you
say the body would go on in the direction in which it was
moving at the time the shot was received?’ There was
no objection to this question, and the witness answered:
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“Yes, sir.” Thus the defendant by his counsel stated as a
matter of law the substance of the witness’s answer. The
witness was not allowed to state his belief as to whether
the deceased was standing still or was advancing toward
the defendant at the time of the shooting, but merely
stated that which the defendant insisted was a matter
within the cowmmon knowledge of all. The receiving of
this evidence could not be prejudicial -error, requiring a
reversal of the judgment.

Some other objections were made to the ruling of the
court in receiving and excluding evidence, but we do not
find any errors in.that regard. The witness Earl Bliss,
a young son of the deceased, testified that at the time of
the first shot'the deceased was going away from the de-
fendant, and it _appeared that the second shot took cffect
directly in the breast of the deceased. This witness was
asked: “Do you know of anything that made your father
turn around toward Turley, so that he faced him?’ And
it is now urged that the court erred in refusing to allow
this question to be answered.  Also, the same witness was
asked: “Now, then, if your father was only five feet west
of Mr. Turley when he stood there in the road, and as he
came through the fence, I want to know how he got to be
two rods west of him?” The witness was not allowed to
answer this question, and the ruling, it is contended, was
crroncous. Both of these questions are in their nature
argumentative, and, taken in connection with the ques-
tions that preceded them, were clearly so. Defendant’s
-attorneys were allowed great latitude in the cross-exam-
ination of this witness, and the matters apparently
aimed at in these questions were thoroughly investigated.
It was clearly within the discretion of the trial court to
exclude such questions. The other complaints upon the
exclusion of evidence are of a similar nature and do not
require further discussion.

6. It was claimed that the tracks made by the parties
at the place of the shooting, as seen by witnesses imme-
diately after the shooting, indicated that the deeceased had










































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































