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Graham v. Hiesel..

JAMES C. GRAHAM ET AL. V. MARIE HIESEL.

FrLep MarcH 23, 1905. No. 13,755.

1. Review. Action of the trial court in excluding evidence examined,
and approved.

2. Evidence examined, and held sufficient to sustain the judgment of
the trial court.

ERrroR to the district court for Sarpy county: ABRA-
HAM L. SUTTON, JUDGE. Affirmed.

H. Z. Wedgwood, for plaintiffs in error.

A. E. Langdon, contra.

OLbHAM, C.

This is an action of forcible entry and detainer to re-
cover possession of a house and lot in the village of Papil-
lion, originally instituted before a justice of the peace of
Sarpy county, and in which plaintiff recovered a judgment
for possession of the property. On an appeal from this
judgment to the district court for Sarpy county the cause
-was tried to a jury, a verdict was rendered for plaintift,
there was a judgment on the verdict, and to reverse this
judgment defendants bring error to this court.

The only controversy is as to the mature and duration
of defendants’ tenancy. The evidence shows that defend-
ants purchased a small stock of harness from the husband
of the owner of the premises; that after such purchase they -
entered into possession of the building and occupied the
same as a residence and place of business; that when they
first entered both parties occupied jointly for a short time,
when the owner of the building removed to Hooper, Ne-
braska, leaving defendants in possession; that there was
talk of a rent and an agreement to pay a stipulated sum

per month for the use of the building; no contract as to
31
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the length of time the building was to be occupied was
mentioned; that afterwards defendant Graham entered
into a pretended contract with the husband of the owner
of the building for the leasing of the building for-ten years
for rent not to exceed $7 a month, and with a further con-
dition that defendants would not prosecute plaintiff’s
husband on a charge of burglary. This pretended agree-
ment was signed by the husband of the owner of the build-
ing, and not by the owner, and when offered in evidence
was properly excluded by the district court as being void,
both under the statute of frauds and as against good
morals. The further evidence shows that, after the own-
ers of the building had removed, the rent was collected by
their agent, who agreed with the defendants as to the time
at which the rent should be paid, and which, at their sug-
gestion, was made to run from month to month, and to fall
due on the 4th of each month. Rent was colleeted in this
manner for several years, when the building was sold to
the present owner, who is plaintiff in this action. After
plaintiff’s purchase of the premises, defendants remained
in possession several months, paying the rent from month
to month, when notice of more than 30 days was served
on them for the purpose of terminating the tenancy. On
expiration of this notice the statutory notice of three days
was served, and thereafter the action in forcible entry was
instituted.

The lower court gave numerous instructions, most of
which were unnecessary, but none of which submitted any
question which was prejudicial to the rights of the de-
fendants. An examination of the testimony shows that no
other judgment than that rendered by the district court
could have been sustained under the evidence, and for
this reason it is unnecessary to further review the in-
structions.

We therefore recommend that the judgment of the dis-
trict court be affirmed.

AMES and LETTON, CC., concur.
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.,

COMMERCIAL NATIONAL BANK OF OMAHA, APPELLEE, V.
JOHN GRANT, APPELLANT.

Firep Arrrn 6, 1905. No. 13,406,

Pledge: FORECLOSURE: DEFICIENCY JUDGMENT. In an action to fore-
cloge the lien of a pledge, the district court has jurisdiction to
render judgment for a deficiency remaining after the pledged
property has been exhausted.

APPEAL from the district court for Douglas county:
LEE 8. ESTELLE, JUDGE. Affirmed.

Hall & M cC%olloch, for appellant.

W. W. Morsman, contra.

SEDGWICK, J.

The defendant John Grant gave his promissory notes to
the plaintiff, and as collateral to secure the payment
thereof pledged to the plaintiff shares of the capital stock
of the Grant Paving Company. This action was brought
in the district court for Douglas county to foreclose the
lien of the pledge. For this purpose the petition contained
the usual allegations and prayer, and also contained the
prayer that the plaintiff should have permission to apply
for judgment for any deficiency which might remain after
the sale of the stock. There was a decree of foreclosure
and the stock pledged was sold thereunder. Objections
were filed to the confirmation of the sale and to the enter-
ing of a deficiency judgment. These objections were over-
ruled and the sale confirmed, and a judgment entered
against the defendant for the deficiency. Irom this decree
the defendant appeals.
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1, Some technical objections were interposed to the
regularity of the sale of the pledged stock, but these ob-
jections were practically abandoned at the argument, and
do not seem to be substantial nor to require further dis-
cussion. :

2. The main question which the defendant, who is ap-
pellant here, presents to this court is as to the power of
the court to enter a deficiency judgment in an action to
foreclose a pledge. We have no doubt that the judgment
of the district court is correct in this regard. It is insisted
by the defendant that, when an action to foreclose a pledge
has proceeded so far as to confirm the sale which has been
ordered and apply the proceeds thereof upon the indebted-
ness, the plaintiff may commence an action in the same
court to recover the deficiency, but he cannot file a plead-
ing in the same action and ask for that deficiency. This
may be in harmony with the old practice alluded to in the
Michigan case which seems to be relied upon (Johnson v.
Shepard, 835 Mich. 115), but it is not in harmony with our
code. We have but one district court, and but one form
of action, and may join as many causes of action as we
may have whether they be legal or equitable or both. Why
should a plaintiff be compelled to have two actions instead
of one when the whole matter can be disposed of in one
action? The answer made in the argument is that the
causes of action which may be united in the same suit
must be existing and not merely prospective causes of ac-
tion. It seems to be supposed that Weinland v. Cochran,
9 Neb. 482, in which such Jangunage is used, disposes of this
case. In that case it was sought to unite a cause of action
to set aside a fraudulent conveyance and subject the land
to the lien of the judgment, when judgment should be -
obtained, with a cause of action upon an indebtedness to
obtain the judgment, and it was said that no right of ac-
tion to set aside the fraudulent conveyance existed until
the judgment had been obtained. There, the cause of ac-
tion to set aside the conveyance was based upon the judg-
ment. Here, the cause of action is based upon the prom-
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issory notes, which existed when this action was begun.
The plaintiff in this case might have begun his action upon
the note at the time he began his action to foreclose, or he
might begin his action to foreclose, or he might bring both
actions together, under our code. The appellant virtually
concedes this when he says that probably the plaintiff
might have brought his action upon the notes and in the
same action have asked that the securities be sold and
applied upon the judgment; that is, he may set ap both
matters in his petition, provided he sets out the right one
first, but he cannot invert the order. It may be conceded
that the chancery courts of an early day had no jurisdic-
tion of common law actions. The chancery courts and
common law courts being then entirely distinct tribunals,
questions frequently arose as to the jurisdiction and pre-
rogatives of the respective courts. An action brought in
the wrong court must fail because of a want of jurisdic-
tion to entertain it. At a later day and while the dis-
tinction between courts of law and courts of equity was
maintained, the practice obtained in some of the states,
where both courts were presided over by the same judge,
of transferring causes from the equity side to the law side
_ of the court, or vice verse. Under such practice questions
might arise in regard to jurisdiction of causes of action
which cannot arise under a practice giving the same court
general chancery and common law jurisdiction. In such
a court there can be no question of jurisdiction, and, under
section 87 of our code, there can be no question of the
proper practice and procedure.

It was admitted upon the argument that there is no
distinction between actions of foreclosure of pledges and
those of foreclosure of chattel mortgages in this regard.
That it is the proper practice to enter deficiency judgments
in such cases is indicated or assumed, if not declared, and
so far as we have observed has never been denied, in
jurisdictions under code practice similar to ours. 7 Cyec.
102, and notes.

In an action to foreclose a chattel mortgage, the su-
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preme court of Oregon held that a personal judgment
could not be rendered against one who had purchased the
property from the mortgagor, without showing that such
purchaser had sold or disposed of the property, or that it
could not be produced or delivered so as to satisfy the
indebtedness. The reason for this is that the purchaser
was not originally liable for the indebtedness and would
not make himself so by simply purchasing the property.
The court, however, said:

“I think it might properly be decreed, where the evi-
dence showed that the party in such case had disposed of
the property, that he be required to pay its value, or a
sufficient part thereof to make up wany deficiency that
might be found after applying the proceeds of the sale of
the remaining property to the payment of the debt.” Com-
mercial Nat. Bank v. Davidson, 18 Ore. 57, 22 Pac. 517.

The supreme court of Illinois in Wylder v. Crane, 53 Iil.
490, which was an action to foreclose a chattel mortgage,
said:

“It is urged that the court below should have rendered
a decree against Crane (the mortgagor) for the balance of
the debt due to plaintiff in error. If, after failing to es-
tablish a right to equitable relief against the property, he
was entitled to such a decree, having, as he had, a com-
plete remedy at law, he should have asked for the decree.
Such relief was not prayed for in the bill, and to have re-
ceived it he should have asked for it under the prayer. If
entitled to receive it, and he had asked for it, the court
below would have granted it.”

And the supreme court of South Carolina held, in an
action to foreclose a mortgage on property which is in the
possession of the defendant, who holds both a senior and
junior mortgage on the same property, and who is not
personally indebted to the plaintiff, it is error to give a
personal judgment against such defendant. The ground
for this decision is plainly stated in the opinion:

“Asg far as we can see, the defendant was not person-
ally indebted to plaintiff, either by contract, or in any
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other way.” Edwards v. Dorgan, 30 8. Car. 177, 8 8. E.
858.

It is said by the supreme court of Washington in Weir
v. Rathbun, 12 Wash. 84, 40 Pac. 625, that their statute,
fairly construed, contemplates a decree for the foreclosure
of a mortgage and, in a proper case, for a personal judg-
ment in the same action. The opinion does not disclose
the provisions of the statute alluded to.

This court appears to be committed upon the principle
involved. In Kloke v. Gardels, 52 Neb. 117, the plaintiffs
alleged in their petition that they had sold real estate to
the defendant and had given him a written contract of sale
of the same, by which contract the defendant had agreed
to pay a stated sum which was paid upon the delivery of
the contract, and agreed to pay the remainder of the pur-
chase price on a given day, and that possession of the land
was agreed to be given to the defendant upon the payment
of the purchase price; that the defendant had failed to
pay the purchase price as agreed, and “there was a prayer
that Gardels be required to perform his part of the agree-
ment, or, in case of his refusal, the real estate might be
sold and the proceeds of such sale applied to the payment
of the amount the court should find due the plaintiff's, and
in case of a deficiency, Gardels might be decreed liable
therefor.” A decrce was entered by default that, “in case
Gardels should fail to pay the sum found due by a day
stated, his interest in such real estate should be appraised,
advertised and sold by the sherift of the county to make
and raise the sum found due; and if there was not realized
from the proceeds of such sale a sufficient sum to pay the
amount found due by the decree, Gardels should be liable
to the plaintiffs for such deficiency.” Afterwards, in pur-
suance of this decree, the defendant’s interest in the land
was sold and the proceeds applied upon the amount found
due the plaintiffs, and the plaintiffs then filed “a formal
petition reciting the proceedings to foreclose the land con-
tract, the decree rendered therein, the sale of the premises,
and the application of the proceeds to the amount found
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due by the decree, and the amount remaining due them
after such application of the proceeds of sale, and prayed
for judgment against Gardels for such deficiency.” The
defendant answered the petition and the plaintiffs replied
to the answer. In the opinion, after saying that the power
to render a deficiency judgment was not derived from the
statute, the court said:

“But there is in this state but one form of action,
namely, a civil action; and the differences between actions
at law and actions in equity, so far as the form of such
actions is concerned, are abolished by the code, and the
district courts, both by statute and the constitution, are
invested with general legal and equitable jurisdiction.
The district court, then, was not without jurisdiction to
render the deficiency judgment asked for in this case
simply because the deficiency grew out of an executory
contract for the sale of real estate which had been fore-
closed as a mortgage. It may be that Kloke and others
were under the necessity of filing a petition (of course in
the same action) as in a suit at law for the recovery of the
deficiency which they claim to be due them. It may be
that Gardels should have been given an opportunity to
answer as in other actions at law; that issues should have
been framed and tried to a jury; and had all this been done
certainly it would not be claimed that the district court
was without jurisdiction to enter a judgment for the de-
ficiency found by such jury. * * * How, then, can it be
said that the district court was without jurisdiction of the
subject matter of this proceeding for deficiency judgment?
* * * We do not decide in this case whether a district
court which has foreclosed an executory contract for the
sale of real estate as a mortgage, and caused the premises
to be sold and the proceeds applied toward the payment
of the amount found due, may in that action and as a
court of equity, without further pleadings, render a per-
sonal judgment against the parties liable for the de-
ficiency. But we do decide in this case that the district
court had unquestioned jurisdiction to entertain the pro-
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ceeding as instituted herein for the deficiency judgment
and itself try the issues and render the judgment for de-
ficiency without a jury, as neither party demanded one.”

It appears from the latter part of this quotation from the
opinion that the question left undetermined was whether
the court could proceed to enter the deficiency judgment
against the objection of the defendant without requiring
an issue to be made up in the action and allowing the de-
fendant, if insisted upon, a jury trial thereon. That the
court should proceed in the same action to dispose of the
whole matter and render a judgment for the deficiency is
clearly determined.

What effect should be given to the action of our legisla-
ture in enacting the provisions of section 847 of the code
so far as relates to the entering of deficiency judgments
in the foreclosure of real estate mortgages and afterwards
repealing the same, it is not necessary to determine in this
case. If it were an open question in this state as to the
duty of a court of equity to enter a deficiency judgment
in the foreclosure of real estate mortgages, in the present
condition of our legislation the writer would be inclined
to give careful consideration to the opinion of the supreme
court of Wisconsin in Sauer v. Steinbauer, 14 Wis. T6.
This question, however, is not involved in the case at bar.

The judgment of the district court is

AFFIRMED.

GEORGE KEELER ET AL. V. STATE OF NEBRASKA.
FILep APrm. §, 1905. No. 13,870.

1. Juror: CHALLENGING. If the wvoir dire examination of a juror con-
gidered as a whole does not show incompetency, a challenge upon
that ground is properly overruled, although during his examina-
tion statements are made which, if unexplained, might be ground
for challenge.

2. Verdicts in criminal cases should be certain and import a deflnite
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meaning free from ambiguity. If the meaning of the verdict in
the light of the whole record is clear, beyond any reasonable
doubt, it is sufficient.

8. Juror: CHALLENGING. It is not ground for challenge that a juror is
more than sixty years of age.

. Verdiet: Signing. If the record shows that T. Blankenbeckler was
a member of the jury, and the verdict is signed “T. P. Blanken-
beckler, Foreman,” it will be presumed that the person so signing
was the same person designated as T. Blankenbeckler in im-
paneling the jury.

[

5. Instruction: ReasonNaBre DouBT. The instruction attempting to
define a reasonable doubt in Spies ». People, 122 IIl. 1, has been
frequently disapproved by this court; but when it is carefully
guarded, and it appears from the whole record that the jury have
not been misled thereby, the giving of this instruction will not
require a reversal.

Review. It is not error to refuse a requested instruction
if the same matters are substantially covered by instructions
given.

7. Venue: EVIDENCE. If it appears from the whole evidence, beyond
a reasonable doubt, that the crime charged was committed in the
county of the trial, the venue is sufficiently proved.

8. Burglary: Evidence. In a prosecution for burglary, the charge
that it was committed in the night season is to be proved like
any other fact. If the whole evidence shows that fact beyond a
reasonable doubt it is sufficient.

9. I . In a criminal case it must be proved beyond
a reasonable doubt that the defendant committed the crime
charged. If the fact that the crime charged was committed is
proved beyond all doubt, it is still not sufficient to prove that the
defendant had opportunity to commit it, and may have been the
guilty party, but, if the evidence excludes all reasonable doubt,
it is sufficient.

10. Sentence. It is in the discretion of the trial court, upon a vedict
of guilty, to prescribe the punishment within the limits fixed by
the statute. This court will not ordinarily interfere with that
discretion unless it is manifest from the evidence that the pun-
ishment inflicted is excessive. When two or more defendants
are tried together for the same offense, and different penalties are
inflicted, and it appears from the evidence that the defendant
receiving the least punishment is at least equally guilty, it may
become mnecessary for this court to determine from the evidence,
as an original question, whether the punishment of the defend-
ants or some of them should be reduced.

ERrOR to the district court for Burt county: ALEX-
ANDER C. TROUP, JUDGE. Judgment modified.
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John M. Macfarland and H. Wade Gillis, for plaintiffs
in error.

Norris Brown, Attorney General, and W. T. Thompson,
contra.

SEDGWICK, J.

In this case the plaintiffs in error seek to reverse a
judgment of the district court for Burt county by which
they were adjudged guilty of burglary and sentenced to a
term of years in the penitentiary.

1. Exceptions were taken to the competency of several
of the jurors as disclosed upon their voir dire examina-
tion. Four jurors are especially mentioned in the briefs,
and special attention is called to the competency of the
juror Benson. This juror was a foreigner by birth, but
had resided in this county thirty-five years. He was a
farmer and appears from his examination to be possessed
of ordinary intelligence and information. The attorney
for defendants examined him, and that part of his exami-
nation which is relied upon to show his incompetency is as
follows: ' :

Q. You understand that the presumption of the inmno-
cence of a defendant is a matter of evidence that follows
him through all the case?

A. Yes, sir.

Q. If you have a reasonable doubt as to the evidence, do
you think your mind is in such a condition that you can
freely give these defendants the benefit of that doubt?

A. T have no idea either one way or the other.

Q. This is the question I ask you, if after hearing the
evidence in the case and the law, then you have a reason-
able doubt, do you feel, if the court tells you to do so,
that you could freely give the defendants the benefit of
that doubt? (Not answered.)

Defendants’ Attorney: Now, after you hear all the
evidence and law in the case, and you have a reasonable
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doubt as to the guilt of the defendants, de wou feel that
yoilf mind is in such a condition you can freely give these
defendants the benefit of that doubt?

Defendants’ Attorney: Do you understand the ques-
tion?

A. Yes, I understand it pretty well. I could not under-
stand what you were driving at. '

Q. The law says I shall ask you the question if after
you hear the evidence of the witnesses and the instructions
of the court there remains a reasonable doubt as to the
guilt of the defendants, do you feel you could give them
the benefit of that doubt freely?

A. No, sir.

Q. They would have to prove themselves innocent, would
they?

A. Yes, sir.

The juror was thereupon challenged “for cause.” The
court then questioned the juror and was answered, as fol-
lows:

The Court: Do you understand that it devolves upon
the state to prove the defendants guilty and they need not
open their mouths at all as to their guilt or innocence?

A. T don’t understand that really, ask that again?

Q. You understand the law to be that it devolves upon
the state of Nebraska to prove these defendants guilty and
they need not open their mouths at all as to their guilt or
innocence, do you understand that?

A. T do.

Q. That being so, and there should be a reasonable doubt
as to the defendants’ guilt, the law is that the defendants
should have the benefit of that doubt; now the question is,
that being the law, can you freely and willingly give to the
defendants the benefit of that doubt?

A. Yes, I understand what it is now.

Defendants’ Attorney: With that understanding you
think you can try the case on the evidence of the witnesses
and the law as given you by the court? ©

A. Yes, sir. o
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The juror then stated that he was sixty-five years old,
and was challenged by defendant upon that ground. The
former challenge as to his competency was not renewed.
This would be sufficient ground for the conclusion that the
former challenge was waived, and that the ruling thereon
could not now be cause for reversal. But, as stated in
the brief, the answers of this juror furnish a fair illus-
tration of the general ground for challenge of jurors upon
which the defendants rely. It is said in the brief that the
juror “states that he understands that it is the law of the
state that the defendant should prove himself innocent,
does not say that he would give them a fair and impartial
trial, nor that he would give them the benefit of the doubt.”
This is not a natural construction of the juror’s answers.
His answers taken together show that he did not under-
stand the technical meaning of some of the language used
by the court and counsel in framing their questions. But
they do not show that he had any incorrect ideas of his
duty as a juror. Objections to the competency of other
jurors are mostly similar in character. No sufficient
grounds for these objections are pointed out in the brief.

2. The jury returned a verdict as follows:

“VERDICT OF JURY.
“THE STATE OF NEBRASKA, }
S8
BURT COUNTY,

“Adjourned February Term, A. D. 1904, to wit:....190..
“THE STATE OF NEBRASKA,

Plaintift,

V.

GEORGE KEELER, THOMAS GRAY
alias THOMAS ROGERS, AND
SAMUEL T. BRADLEY alias
‘SAMUEL T. BULLIS,

Defendants. ]
“We, the jury in this case, being duly impaneled and
sworn to try said case, do find the said defendants George

—_—
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Keeler, Thomas Gray alias Samuel T. Bradley alias
Samuel T. Bullis, and each of them guilty of burglary in
manner and form as charged in the information.

“T. P. BLANKENBECKLER, Foremen.”

It will be noticed that the name “Thomas Rogers” is
omitted after the word “alias” in connection with the
name of the defendant Thomas Gray. That is, in the
verdict the name is “Thomas Gray alias” instead of
“Thomas Gray alias Thomas Rogers” as he is named in
the information. It is insisted that this verdict is invalid
at least as to two of the defendants because they are not
named therein with sufficient eertainty. The views that
obtain in the different states are not entirely harmonious
as to what irregularity in this regard will vitiate the ver-
dict. In Texas a verdict that the defendant is “guilty in
the fist degree” is not a good verdict (W ooldridge v. State,
13 Tex. App. 443, 44 Am. Rep. 708), nor one which finds
the defendant “guity” (Harwell ». State, 22 Tex. App.
251,2 8. W. 606) ; but in Florida a verdict which finds the
defendant “guily” is good. Higginbotham v. State, 42
Fla. 578, 29 So. 410, 89 Am. St. Rep. 237. Many other
peculiar holdings may be found in the reports, but we are
satisfied with the rule of the Florida court. It was, in the
case referred to, quoted from a former decision of that
court as follows:

“Verdicts in criminal cases should be certain and im-
port a definite meaning, free from ambigunity. Any words
which convey, beyond reasonable doubt, the meaning and
intention of the jury are sufficient, and all fair intend-
ments will be made to support the verdict. If the inten-
tion is clearly manifested, bad spelling or faulty grammar
will not vitiate the verdict.”

Williams v. State, 6 Neb. 334, is not inconsistent with
this rule. In that case the jury found no one guilty and
of course the verdict was insufficient. Under the liberal
rule above stated it is doubtful whether this verdict could
be upheld as against all of these defendants, if the deserip-
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tion of the parties found guilty by the jury was not made
more definite and certain by reference to other parts of
the record. To determine the meaning of the verdict all
the parts of the record must be taken into consideration;
the indictment and instructions, and in some instances, as
in this case, the polling of the jury may be considered. If
upon the whole record, so construed, it is elear bevond any
reasonable doubt that the jury found the defendant or de-
fendants, who were being tried, guilty of the charge con-
tained in the indictment, the verdict is sufficiently definite.
The court in its instructions gave the jury five different
forms of verdicts which might be used by the jury from
whieh to select the one which conformed with their find-
ing. Among these forms was the following: “We, the
jury, duly impaneled and sworn to try the issues joined
in the above entitled cause, do find the said defendants
George Keeler, Thomas Gray alias Thomas Rogers, and
Samuel T. Bradley alias Samuel T. Bullis, and each of
them, guilty of burOI..ly in manner and form as charged
in the information.” When this verdict was reeceived, the
jury were polled. This appears from the record as fol-
lows: “Thereupon, on request of defendants, the jury
were polled, and each of the jurors, being separately
asked, ‘Was and is this still your verdict as to the defend-
and George Keeler, answered, ‘yes,’ and, being further
separately asked, ‘Was and is this your verdict as to the
defendant Thomas Gray alias Thomas Rogers,’ answered
‘yes,” and, being further separately asked, ‘Was and is this
still your verdict as to the defendant Samuel T. Bradley
alias Samuel T. Bullis,’ answered, ‘yes.’” These defend-
ants were all named correctly as defendants in the title of
" the case as stated upon the verdict, and each of the jurors,
when the jury was polled, answered that the verdict ren-
dered was intended by him to be his verdict as to each one
of the defendants correctly named, and as named in the
information. No reasonable person could doubt who were
the parties found guilty by the jury, and the verdict must
be held to be sufficient.
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3. The challenge on the ground that the juror is over
sixty years of age is of course not well taken. Sec. 657 of
the code. The provision there is, that the juror must be
over twenty-one years of age, and that he shall not be
compelled to sit if he is over sixty years of age. The stat-
ute in regard to the qualifications of jurors in connties
having 60,000 inhabitants can, of course, have no applica-
tion in this case, even if it should be construed as defend-
ants contend.

4. The verdict is signed “T. P. Blankenbeckler, Fore-
man,” and the record of the impaneling of the jury shows
that one “T. Blankenbeckler” was one of the jurors. It
is contended that this discrepancy in the names raises the
presumption that T. P. Blankenbeckler, who signed as
foreman, was not a member of the jury; but the initial let- -
ter of one’s middle name is not of so much importance as
to have this effect, and the contention is without merit.

5. The defendants complain of instruction numbered ten
given by the court upon its own motion. This is substan-
tially the instruction given in the so-called Chicago Anar-
chists’ case, attempting to define a reasonable doubt. It
has recently been several times disapproved by this court.
We consider it of doubtful propriety, and may, under some
circumstances, become dangerous so as to require a re-
versal. In this case, however, it is carefully guarded, and
in the condition of this record we cannot say that the de-
fendants have been prejudiced by this instruction.

6. Nearly all of the instructions given were excepted to,
and in the brief several are specified which it is claimed
are erroneous. But we find no prejudicial error in these
instructions. Many instructions were requested by de-
fendants. Some of these appear to have been given by the
court; others present matters that are fairly put before the
jury in the instructions given. We do not find any error
in refusing requested instructions. Questions upon the
instructions are not mainly discussed in the brief. Upon
the whole we think the instructions submit the case fairly
to the jury.
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7. The defendants object that the evidence was not suffi-
cient to warrant their conviction. It is urged that the
venue of the burglary is not sufficiently proved. It ap-
pears that at the close of the evidence the state recalled as
witness the cashier of the bank, who had already testified
in the case, and he was asked the question: “Where is this
—What county and state is this I'irst National Bank of
Lyons, Nebraska, located in?” And he answered: “Burt
county, Nebraska.” If this was the only evidence in the
record upon this point, the objection would be serious.
Several witnesses, in describing the bank burglarized or
in otherwise referring to it, spoke of it as being in Lyons,
and other statements made by witnesses identify the loca-
tion as in that town. Taking the whole evidence, there
can be no reasonable doubt that the bank building in
which the crime was committed was in Burt county.

8. It is also contended that the evidence does not show
that the burglary was committed in the night season. It
was the 16th of November. The cashier left the building
between five and six o’clock in the evening. He testifies
that it was “hardly dark,” and again, on his cross exami-
nation, he was asked: “It was still light?” and answered:
«I would not say it was light, I had lit a lamp and left it.
We always would leave a lamp burning. * * * I would
not say how dark or how light it was.” A witness who
was sleeping in a building not far from the bank testifies
that during the night, he thought it was about two o’clock,
he heard three several sounds of explosions in the direction
of the bank. It appears that the burglary was discovered
soon after daylight in the morning; that the team with
which the burglars escaped was taken during the night,
and was seen being driven rapidly from the scene of the
burglary toward Hooper before daylight in the morning.
From these and other circumstances disclosed in the
record, the jury were clearly warranted in finding that the
burglary was committed in the night time, beyond reason-
able doubt. _

9. The principal reliance of defendants appears to be

32
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upon the insufficiency of the evidence to connect them with
the burglary, so as to show beyond a reasonable doubt
that they are the guilty parties. It was proved beyond
question that the door of the bank building was broken
open and the building was entered, and that the safe which
contained about $1,400 in currency was broken open by
the use of powerful explosives and the money contained
therein was taken away. No one comes upon the witness
stand and testifies as to having seen this done, and no one,
of course, testifies as to having seen these defendants en-
gaged in the act of committing this crime. Each one of
these defendants was seen in the town of Lyons shortly
before the commission of the crime. The defendant Keeler
was known by several of the witnesses. He had been in
Lyons upon former occasions. On those occasions he
was dealing in horses and had a large number with him.
The last time he was seen there in that occupation was a
year or two before the robbery. During the few days im-
mediately preceding the robbery he was seen there by sev-
eral witnesses. He was not engaged in his former occupa-
tion and apparently had no business to attend to. The
other two defendants were strangers in Lyons. It does
not appear that any resident there had ever seen either of
them there before. Immediately before the robbery they
were seen several times by different citizens on the street
in the town of Lyons. One of them was, at the noon hour,
when it was not supposed that any one was in the bank,
observed looking into the window of the Farmers Bank in
an unusual manner, described by the witness as “Indian
fashion.” In the early morning after the robbery was com-
mitted, a team and buggy was stolen from a stable not far
from the bank. This team was driven toward Hooper, a
small town in Dodge county, and situated on the line of
the railroad. It was driven so rapidly as to attract the
attention of several who had opportunity to see it. When
within about three miles of Hooper, the buggy, which was
a two-seated vehicle, was hidden in the field, and the horses
turned loose. At about seven o’clock that morning these
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three defendants and another person were seen walking
toward Hooper from the vicinity of the hidden buggy.
When they arrived in Hooper, two of them went into a
saloon and there inquired when the train left for Omaha.
They found that they had arrived in Hooper a few minutes
before the departure of the train. These three defendants
and their companion, who has not been found, took the
train which went directly from Hooper to Omaha; and a
witness who was also on the train, end who observed their
conduct which he described as peculiar, testifies that they
remained on the train until near a small station before
reaching Omaha ; that he did not see them leave the train,
but knows that they were not on the train when the train
arrived at the Union Depot in Omaha. Another witness
testifies that two of these defendants came into his place
of business in Omaha on the 2d day after the rohbery and
bought something to eat, and one of them offered him in
payment a $20 gold piece, and afterwards took out of his
pocket and exhibited a handful of gold, consisting of $20,
$10 and $5 gold pieces. The money stolen from the bank
was in gold pieces of these denominations. The defendants
were afterwards arrested in Kansas City. It is shown
that the team and buggy referred to was stolen by the
parties who committed the burglary. Articles that were
plainly identified as being in the bank the night before
‘the robbery were found in the buggy when it was first
discovered after the robbery. There was no evidence tend-
ing to explain the presence of these defendants in Lyons
immediately before the robkery, nor to show any legiti-
mate business that these four men were engaged in to-
gether that could account for their arrival at Hooper, as
they did on the morning of the robbery. There is no evi-
dence that in any way explains any of the foregoing cir-
cumstances upon the theory that these defendants were not
present at the robbery. The verdict of the jury is not so
unsupported by the evidence as to require a reversal of the
judgment.

10. One of these defendants was sentenced to a term of
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seven years and two to a term of ten years each in the peni-
tentiary. It is urged that these sentences are too severe
and should be reduced by this court. Ten years is the
extreme limit of the statute. Criminal code, sec. 48. The
term prescribed is “not more-than ten nor less than one
year.” It is left to the discretion of the court, who sees
the witnesses and hears the evidence, to fix the punish-
ment within these limits. The extreme penalty will not
be imposed except in extreme cases. But this court will
not interfere with the discretion of the trial court unless
it is manifest from the evidence that the penalty inflicted
is excessive. We discover nothing in the evidence to indi-
cate that the defendant George Kecler, whose sentence was
seven years, was less guilty than either of the other two
defendants, whose sentences were for the term of ten years
each. There is nothing in the record showing the age or
experience of either of the other two defendants. Dut
Keeler is shown to be a man of experience in business, and
was undoubtedly aware of the enormity of the crime which
he committed. Of course, if the penalty inflicted upon the
other defendants was just, the fact that Keeler’s punish-
ment was less than his crime called for would furnish no
ground for reducing their punishment. If these defend-
ants had all been sentenced to the same term of imprison-
ment, we would not have considered it to be our duty under
the evidence in this case to interfere with the discretion
of the trial court, the punishment being within the stat-
utory limit. But these sentences cannot all be justified
from this evidence. We are called upon to say whether
the term of imprisonment should be seven years or ten
years for each of these defendants, and in this we are not
assisted by the findings of the trial court. Determining
it then as an original question, upon this record we con-
clude that the defendants Thomas Gray alias Thomas
- Rogers and the defendant Samuel T. Bradley alias Samuel
T. Bullis should be sentenced to a term of seven years each
in the penitentiary.

The judgment of the district court is therefore modified
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80 as to make the sentences of the defendants Thomas
Gray alias Thomas Rogers and Samuel T. Bradley alias
Samuel T. Bullis seven years each instead of ten years
each in the penitentiary, and otherwise the judgment of
the district court is affirmed.

JUDGMENT ACCORDINGLY.

LANCASTER COUNTY ET AL. V. JOHN W. MCDONALD.
Fmep AprinL 5, 1905. No. 14,088,

1. Commissioners’ Opinions. Opinions prepared by the commissioners
of this court and published officially, are in all respects to be
regarded as the opinions of the court. It is immaterial whether
a commissioner or one of the judges formulates the opinion of
the court.

2. Dicta.- The determination of a matter which is involved in the
“litigation and discussed at the bar is not to be regarded as mere
dictum, even though it is only indirectly involved in the decision
of the question upon which the case turns.

3. Taxation: AssessMENT. The word credits as used in section 28,
article I, chapter 77, Compiled Statutes, 1903, means net credits.
The indebtedness of the taxpayer may be deducted from gross
credits to find the true value of credits for assessment.

4. : . The statute distinguishes between items of prop-
erty to be scheduled for taxation. The other items named in
the schedule are not to be considered as credits so as to allow
indebtedness to be deducted therefrom. Notes and mortgages
which represent moneys loaned or invested are not subject to
such deduction.

Exrror to the district court for Lancaster county: Eb-
WARD P, HOLMES, JUDGE. [Reversed.

James L. Caldwell, F'. M. Tyrrell and Charles E. Matson,
for plaintiffs in error.

S. L. Geisthardt, contra.
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SEDGWICK, J.

The principal question in this case involves the construe-
of the word “credits,” as used in the revenue law (ch.
77, Compiled Statutes, 1903; Ann. St. 10400-10896). In
listing his personal property for assessment in 1904, the
defendant in error included an item designated by him as
“bills receivable,” amounting to $13,541.82, and an item of
$32,904.85, represented by notes and real estate mortgages.
He claimed the right to offset and deduct from these items
debts owing by him. The assessor refused to allow this
claim. Objections to this assessment were duly filed with
the county board of equalization and were overruled, the
board refusing to allow the indebtedness to be deducted
from these items. Upon appeal to the district court this
action of the board of equalization was reversed, and these
proceedings bring this decision of the district court here

- for review. In State v. Fleming, 70 Neb. 523, 529, this
court said:

“In making a return of his taxable property under the
provisions of chapter 73 of the laws of 1903 the taxpayer
may deduct from the credits due him all just debts by him
owing at the time of such return.”

1. In the first attack upon this proposition, it is con-
tended that as this language is used in the syllabus pre-
pared by one of the commissioners, and is fortified by
reasons given in his opinion only, it is not entitled to the
same consideration as are decisions of the court. There
were two opinions in that case; one by the chief justice and
the other by Mr. Commissioner DUFFIE, and it is suggested
that there is language_in the opinion of the court itself
which indicates that the opinion of the commissioner did
not in all respects have the sanction of the court. The
opinions prepared by the commissioners and published offi-
cially are in all respects to be regarded as the opinions of
the court. Both opinions expressed the judgment of the
court, and it is immaterial whether a commissioner or one
of the judges formulated the opinion of the court.
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2. It is next urged that the matter determined in the
paragraph of the syllabus above quoted was not necessary
to a determination of the case and is therefore to be re-
garded as dictum only. - It appears from the opinion that
it was contended in that case that the whole of the revenue
act of 1903 was invalid because many of its provisions,
which it was contended were of such importance that they
should be regarded as inducements to the act, were in con-
flict with the constitution; and in that connection it was
contended that the meaning of the act is that the gross
credits of the taxpayer should be assessed for taxation,
and that no reductions should be made on account of his
indebtedness. This it was urged was so great an injustice
as to be impossible of execution. It was in answer to this
argument that the opinion undertook to show that by the
term “credits,” as used in the statute, was meant net
credits; and probably in this view the discussion was justi-
fied and the conclusion reached not entirely dictum.

3. It is insisted that the conclusion upon this point an-
nounced in the opinion referred to is unsound; that it does
not announce a proper construction of the statute, and
should therefore not be adhered to. The plaintiff in error
contends for what is said to be a literal construction of
the statute. The words, it is said, are to be given their
plain and ordinary meaning, and that the statute pre-
scribes that credits must be listed for taxation, and de-
fines the word “credits” to include “every demand for
money, labor or other valuable thing, whether due or to
become due.” This construction of the statute was con-
sidered in the opinion above referred to, and the result of
such a comnstruction was made plain by a quotation from
Florer v. Sheridan, 137 Ind. 28, 36 N. E. 365, 23 L. R. A.
278, as follows:

“Consider for a moment its practical operation under
such a construction. A has an account against B for
$1,000, or a debt against him for a like amount, evidenced
by a promissory note. B holds an account or promissory
note, evidencing a bona fide indebtedness against A for the
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same sum of money. Equity, except where one of the
parties is insolvent, treats these claims as compensating
each other. Neither owes nor could recover, in an action,
against the other, and yet, if appellant’s theory is vight,
$2,000 must be placed upon the tax duplicate, because the
holders never met and settled or surrendered their claims.
In such case, each is a chose in action held by the party to
whom it belongs, and must, under the contention of coun-
sel, be returned to the assessor, and yet it is obvious that
neither, as against the other, has a penny of credit, either
in money or just value. If the owner is taxed upon such
credit it is upon fiction. The tax duplicate in this way
would be increased, but not from property of value in
the state.” The court concluded: “Credits are, by the
constitution, property, and as such are to be taxed. Their
just value is to be ascertained by subtracting the bonu
fide indebtedness from the gross amount of the notes, ac-
counts and other choses in action, and the balance is to
be returned as belonging to the individual. Surely, the
difference thus found is the precise amount and just value
of the credits of the party in the legal and proper sense of
the term. Section 1, article 10, of the constitution does
not say the gross amount of all notes, accounts and other
choses in action shall be taxed, and we cannot so construe
it without perverting its language and obvious meaning.”

It will not be contended that the proper construction of
our statute would require that, in the case supposed in the
above quotation, A and B would both be taxed upon the
$1,000 claim which each was supposed to have held against
the other. It follows that the literal construction con-
tended for cannot be given the statute, and we must look
to the whole enactment of the legislature, and determine
by a consideration and comparison of all its provisions
what was intended by the legislature to be taxed in the
provision requiring credits to be listed.

The 5th section of the act defines the word “credit’”:
“The word ‘credit’ includes every demand for money, labor
or other valuable thing, whether due or to become due.”




VoL. 73] JANTARY TERM, 1905. 457

Lancaster County v. McDonald.

Section 3 defines property: “The word ‘property’ includes
every kind of property, tangible or intangible, subject to
ownership.” The statute as well as the constitution re-
quires that all property shall be taxed. The word “prop-
erty” as above defined includes also credits, and these and
other general definitions given by the statute are to be
taken in connection with, and are controlled by, the mean-
ing plainly intended to be given to these terms in special
provisions which we are called upon to construe. Section .
28 provides for the listing of property for assesment: “All
his moneys, credits, bonds, or stocks, shares of stock of
joint stock or other companies, when the capital stock of
such company is not assessed in this state, moneys loaned
or invested, annuities, franchises, royalties, and all other
personal property.” JMoneys loaned or invested and bonds
and stocks are specified, but they are clearly forms of
credit and there must be some reason for specifying them
in this provision. If by the term “credits” in this schedule
the legislature intended the thing defined as “credit” in
section 5—“Every demand for money, labor or other valu-
able thing, whether due or to become due”’—and it was
intended that gross crcdits should be taxed, it would cer-
tainly have been wholly unnecessary to have included also
“moneys loaned or invested.” If we consider that the leg-
islature intended to classify credits, then the purpose of
this provision in regard to the schedule becomes apparent.
It is suggested in the opinion referred to that merchants
might be largely indebted for the stock carried by them,
and at the same time have credits due them from custom-
ers for amounts approximately the value of their stock.
Goods bought upon credit might also be sold upon credit,
and the amount of such credit held by the merchants might
largely exceed the moneyed capital of his business. It
seems reasonable that the legislature should have intended
to allow such credits and debts to offset each other, and at
the same time to require that money which was loaned or
invested as a speculation should be taxed without the right
of deducting the general indebtedness of the taxpayer.
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The constitution of 1851 of Ohio provided that “laws
shall be passed taxing by a uniform rule all moneys,
credits,” etc. This was a positive requirement that all
credits should be taxed, and the supreme court of that state
construed that language of the constitution to mean that
debts could not be deducted from moneys and credits, and
that a statute attempting to allow such deduction was
therefore void. One of the judges dissented from this
proposition and maintained that credits should be ascer-

‘tained by deducting liabilities from claims and demands.
Ezchange Bank v. Hines, 3 Ohio St. 1. In Latimer, Col-
burn & Lupton v. Morgan, 6 Ohio St. 279, that court ad-
hered to its conclusion that “credits” in the constitution
meant gross credits, and that liabilities could not be de-
ducted therefrom. Soon afterwards the legislature by
statute declared that the term “credit” meant “the excess
of the sum of all legal claims and demands * * * over
and above the sum of the legal bona fide debts owing by
such person.” It is said by that court in Hubbard v.
Brush, 61 Ohio St. 252, 55 N. E. 829, that this legislative
definition of the word “credit” has been acquiesced in for
more than forty years, “and Ewxchange Bank v. Hines, in as
far as it denied the right to deduct liabilities from claims
and demands, has been ignored”; and, after stating that
the determination of the case depended upon the meaning
of the word “credits” as it appears in the constitution, and
that the power to determine that meaning devolved upon
the court and not upon the legislature, the court said:

“The word ‘credits’ in the connection in which it is used
in the constitution is not made at all clear by a resort to
the lexicographers. It is apparent, however, that if the
framers of the constitution had intended to specifically tax
book accounts, promissory notes and the like, it would
have only required the addition of a few words, not at all
incompatible with the brevity required in such instru-
ments, to manifest that intention. The ease with which it
could have been done gives to the omission a signification
entitled to some consideration. The administration of the
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laws governing taxation has developed the difficulties, if
pot the impracticability, of permitting the subtraction of
debts and liabilities of the owner of rcal estate and tangi-
ble personal property from its value for taxation. Though
even here there are those who contend that the deduction
should be made.

The difficulties, however, attending a deduction of
liabilities from claims and demands have not proved for-
midable, since thé practice was authorized by the legisla-
ture, and the practice itself has received general appro-
bation. For these considerations, not to specify others,
we are of opinion that the legislative declaration is in
accord with the constitution, and therefore hold that the
corporation involved in this controversy rightfully, in
listing its property for taxation, deducted its liabilities
from its claims and demands.” -

In that case, and in many others, the word “credits” in
statutes and constitutional provisions requiring “credits”
to be taxed is held to mean mnet credits. We think the
reasoning in State v. Fleming, supra, upon this point is
sound, and is supported by the authorities there cited.
The conclusion is that the legislature intended that moneys
loaned or invested shall be taxed without deductions on
account of indebtedness, and the ‘“credits” that are to
be taxed are the true credits. The taxable credits of an
individual or business is the amount that can be realized
upon an adjustment of accounts. To determine the real
credits of a business, account must be taken of its liabili-
ties. The statute names items that are ordinarily con-
sidered as credits; that are not to be so considered for the
purpose of ascertaining the taxable credits. All other
items of property required to be listed are distinguished
from credits for the purpose of taxation, and are to be
listed at their true value without deductions for indebted-
ness. .

4. Were the items in question credits within the mean-
ing of section 28, or were they bonds or money loaned or
invested and so not subject to reduction on account of. in-
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debtedness? . In the district court the cause was deter-
mined upon a demurrer to the petition. The holding was
that this petition stated sufficient facts to entitle the ap-
pellant there to have his assessment changed by deducting
the amounts of his debts from the credits listed by him.
The allegation of the petition is that these credits consist
of notes and mortgages of the value of $36,385.05. There
is a schedule of these notes and mortgages attached, but
there is no allegation and nothing to show the origin and
character of these notes and mortgages. If they rep-
resented moneys loaned or invested, within the meaning
of section 28, they are not credits within the meaning of
that section, and being specifically named for taxation,
they are not subject to reduction on account of general
indebtedness. The allegation of the petition which, after
stating the indebtedness to be deducted, is in these words:
“So that the true and actual value of the credits of all
kinds belonging to the appellant and subject to taxation
was nothing”—is the statement of a conclusion only, and
is not confessed by the demurrer, which admits only those
matters of fact which are traversable and are well pleaded.
The question whether a loan broker, who has both credits
and debits arising from the ordinary transaction of his
business, might offset such debits against the credits, to
find the true value of his credits, is not raised by the peti-
tion. The demurrer to the petition should have been sus-
tained. The judgment of the district court is therefore
reversed and the cause remanded for further proceedings.

REVERSED.

BARNES, J., dissenting.

I concur in the reversal of the judgment of the trial
court, and in the rule announced in the prevailing opinion;;
that for the purposes of taxation debts cannot be set off
against notes and mortgages which represent moneys
loaned or invested—but dissent from the conclusion an-
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nounced therein that the taxpayer in making up his credits
for taxation may deduct therefrom the amount of his in-
debtedness, and that the word ‘“credits” as used in our
present revenue law means “net credits.”

It appears that the defendant included in his schedule
of personal property, which he delivered to the assessor of
Lancaster county for the purpose of taxation for the year
1904, as credits, unsecured bills receivable, amounting to
$13,541.82, and notes secured by mortgages, amounting to
$32,904.85. He also included therein a list of debts owing
by him to certain individuals and corporations, amounting
to $70,700, and sought to have such indebtedness set off
against his credits, so that he would entirely escape taxa-
tion on those items. The county board of equalization
refused to grant his request, and ordered that his credits
be assessed and taxed at one-fifth of the value thereof as
set forth in his schedule. He thereupon appealed from said
order, and filed his petition in the district court setting
forth the foregoing facts more fully and at larg;e, to which
petition the plaintiff filed a general demurrer. The court
overruled the demurrer and rendered a judgment for the
defendant, by which the order of the board of equalization
was reversed, and defendant was allowed to set oft his
debts against the credits so listed by him for taxation.

By the prosecution of this procecding in error the plain-
tiff presents for our decision the question, can a taxpayer,
under our present revenue law, set off his debts against the
credits which he is required to list for taxation, and only
pay taxes on the excess of such credits, if any, over and
above the amount of his indebtedness? The revenue act of
1903 (sec. 12, art. 1, ch. 77, Comp. St., Ann. St. 10411) pro-
vides: “All property in this state not expressly exempt
therefrom, shall be subject to taxation, and shall be valued
at its actual value which shall be entered opposite each
item and shall be assessed at twenty per cent. of such
actual value. Such assessed value shall be entered in a
separate column opposite each item, and shall be taken
and considered as the taxable value of such property, and
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the value at which it shall be listed and upon which the
levy shall be made. Actual value as used in this act shall
mean its value in the market in the ordinary course of
trade.” Dy scction 28 it is provided: “Personal property
shall be listed in the manner following: TFirst. Every
person of full age and sound mind, being a resident of this
state, shall list all of his moneys, credits, bonds, or stocks,
shares of stock of joint stock or other companies, when
the capital stock of such company is not assessed in this
state, moneys loaned or invested, annuities, franchises,
royalties, and all other personal property.” The section
which in part is last above quoted is a literal copy of sec-
tion 7 of the revenue law of 1879, which was in force at
the time of the adoption of the present act. The former
law, however, conmined the following: “Sce. 27. In mak-
ing up the amount of credits which any person is required
to list for himself, or for any other person, company, or
corporation, he shall be entitled to deduct from the gross
amount of credits the amount of all bone fide debts owing
by such person, company, or corporation, to any other
person, company, or corporation, for a consideration re-
ceived; but no acknowledgment of indebtedness not
founded on actual consideration, believed when received
to have been adequate, and no such acknowledgment made
for the purpose of being so deducted, shall be considered a
debt within the meaning of this section.” An examination
of the present law discloses that the section last quoted is
wholly omitted therefrom ; neither does it contain any pro-
visions of a similar nature. I thercfore conclude that, by
the adoption of the present law, the legislature intended
that the taxpayer shall no longer be allowed to deduct his
debts from the credits which he is required to list for the
purpose of taxation. This thought is strengthened by the
fact that it is a matter of common knowledge that, under
the former law, much property in this state entirely
escaped taxation, and its provisions were wholly inade-
quate to produce a proper and sufficient amount of revenue
to pay the current expenses of the state and its various
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municipal subdivisions. So it seems apparent that the
provision for deducting debts from credits was purposely
omitted from the present act.

The prevailing opinion follows the rule announced by
Commissioner DUFFit in State v. Fleming, 70 Neb. 523,
529, and construes the present revenue law to permit the
taxpayer to deduct from the credits due him all just debts
owing by him at the time of the assessment; and it is rea-
sonable to believe that the district court took that view of
the matter, and was governed by the opinion of the com-
missioner, which was filed and published with the opinion
written by Chief Justice SULLIVAN in that case. By an
examination of the opinion of the chief justice it appears
to have been expressly held by the court that the question
here presented was not involved in that case. So the con-
clusion of the commissioner that the word “credits” in the
present revenue law should be held to mean “net credits”
is mere obiter dictum, and in the present case should have
been treated as such. Obiter dictum is a mere observation
by a judge on a legal question suggested by a case before
him, but not arising in such a manner as to require decision
by him. It is therefore not binding as a precedent on the
other judges or the court, although it may be entitled to
more or less respect; and, while I have great respect for

" the learning and ability of the commissioner, yet it would
seem that his conclusions, as expressed in his opinion, are
not based on sound premises. The question involved in
that case was whether the conditions imposed by the pres-
sent revenue act on foreign corporations seeking the priv-
ilege of doing business in this state were valid. It was
sought by counsel to obtain a construction of the law rela-
tive to the question now involved in this controversy, but
the chief justice said:

“This court cannot attempt, prior to an actual contro-
versy arising, to direct the officers charged with the en-
forcemcnt of a law relating to their duty in putting it in
operation.”

Notwithstanding this statement it was said in the opin-
ion of the commissioner:
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“In making a return of his taxable property under the
provisions of chapter 73 of the laws of 1903 the taxpayer
may deduet from the credits due him all just debts by him
owing at the time of such return.”

And it seems clear that such statement was obiter. It
appears that State v. I'leming and the prevailing opinion
are based on Florer v. Sheridan, 137 Ind. 28, 36 N. E.
365; 23 L. R. A. 278; Latimer v. Morgan, 6 Ohio 8t. 279,
and Hubbard v. Brush, 61 Ohio St. 252, 55 N. E. 829.
In Florer v. Sheridan the only question involved was
whether a statute of the state of Indiana, by which it was
provided that the taxpayer might deduet his indebtedness
from his credits and return the excess of c¢redits, if any,
for taxation, was constitutional. Tt is not authority in
this case for the reason that the Indiana statute expressly
provided for the deductiow of debts from credits, while our
present revenue law contains no such provision.

(‘oming now to the considcration of the Ohio cases cited
to support the opinion of the majority, I find that the ques-
tion of the taxation of credits was first brought to that
court in Hxchange Bank r. Hines, 3 Ohio St. 1. It was
insisted by the bank that it had the right, under section 10
of the tax law of that state, adopted April 13, 1832, to
deduct its liabilities from its credits which it was re-
quired to list for taxation. The court held that the pro--
vision of the statute which authorized such deduction was
repugnant. to the section of the existing constitution,
which provided: “Laws shall be passed, taxing, by a wni-
form rule, all moneys, credits, investments in bongds, stocks,
joint stoek companies, or otherwise; and also all real and
personal property according to its true value in money.”
In passing on the question the court said, among other
things:

“In legal parlance, and in the sense in which the term is
‘used in the constitution, credits are clicses in action—
things incorporeal, consisting in the right of one person to
demand and recover from another a sum of moneyv or other
things in possession. The value of a credit grows out of
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the right to have and receive property in possession, either
by a sale and transfer of the c¢laim to another person in
exchange for moncy or other things, or by requiring or
enforcing payment from the debtor. Credits, therefore,
although fictitious, nevertheless constitute property—sub-
stantial, convertible, and productive property. Money is
invested in credits for profit, and credits are given in ex-
change on the sale of property of all kinds, real and per-
sonal. If A holds a credit or obligation against B, it is
not any the less valuable as property, because A may be -
indebted to C.; and if A collect the amount of his elaim
against B, and apply the proceeds to the payment of his
indebtedness to C, it amounts to the same thing, and is
fully as valuable to him, as if he had sold a tract of his
land, and made the same application of the proceeds of
the sale. If a person hold good obligations against sundry
persons, of the aggregate value of ten thousand dollars,
and be indebted to sundry other persons to the amount of
ten thousand dollars, the fact of such indebtedness can
neither lessen the amount nor the value of his obligations
against others. The indebtedness being to persons, other
than those whose obligations he holds, could not be set off
or otherwise lessen the value of his credits. A person’s
indebtedness constitutes no charge upon the credits which
he holds against others, any more than it does upon any
of his other property, real or personal. The constitution
requires all credits, as well as ‘all moneys,’ etc., to be
taxed. And with deference to the opinion of others, I
must confess myself wholly unable to comprehend the
ground on which it has been claimed, that the taxable
credits of a person consist simply of the excess, if any, of
the aggregate amount of his choses in action over and
above the gross amount of his liabilities.”

The question next came before that court in the case of
Latimer v. Morgan, supra, where the decision in the case
of Ezchange Bank ©. Hincs was followed and approved.
Among other things, the court said:

“We are fully satisfied with the correctness of the de-
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cision in the case of Exchange Bank v. Hines, and feel no
disposition to disturb it.”

In the year 1856, and after the decision of the foregoing
cases, the legislature of Ohio passed an act which pro-
vided, in substance: “That a foreign corporation doing
business in that state, and required to list its credits for
taxation, might deduct from its claims and demands, aris-
ing out of the business transacted in that state, its bona
fide debts arising from the same source.” It appears that
the taxing boards had recognized the provisions of the act
as valid for something like forty years, and when its valid-
ity was challenged in Hubbard v. Brush, supra, the court
sustained the statute, and made use of the language quoted
in the prevailing opinion. So it would seem clear that the
cases cited are not in point, and do not support the con-
clusions announced by the majority. The fact is that in
every case to which our attention has been directed by
counsel, ~where the courts have allowed a deduction of
debts from credits, the opinion was based either on an
express statute authorizing such deduction, or some con-
stitutional provision to that effect. The prevailing opin-
ion cites no case to the contrary, and after considerable
research I have been unable to find a case where the deduec-
tion has been allowed, without express statutory or con-
stitutional authority therefor.

It is said in the prevailing opinion: “The taxable
credits of an individual or business is the amount that can
be realized upon the adjustment of accounts.” That the
credits to be taxed are the true credits. The statute de-
fines taxable credits as follows: “The word credit in-
cludes every demand for money, labor, or other valuable
thing, whether due or to become due.” This generic term
or definition includes moneys loaned or invested, and the
fact that such loans or investments are evidenced by
promissory notes secured by mortgages renders them none
the less credits. No reason exists why debts should not be
set off against them as well as against what may be called
ordinary credits. It must be remembered, however, that
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the statute contains no provision for setting off debts
against credits of any kind, whether they be loans or in-
vestments, or those arising in the ordinary course of trade
or business, secured or unsecured. Under the rule an-
nounced by the majority, one has only to see to it that his
credits do not take the form of loans or investments, set
off his debts against such credits, and by that means pay
no taxes at all on that form of his property, although such
credits are just as valuable, and as sure to be paid in full
as though they were for money loaned or invested, secured
by real estate mortgages. Under this rule A, who bolds a
note for $1,000 taken in the ordinary course of trade
against B, who is perfectly solvent, and who will pay it
when due, as surely as though it were secured by a real
estate mortgage, escapes taxation thereon, while his neigh-
bor C, who holds a like note against D, which is for money
loaned, and is secured in some manner, is compelled to
pay taxes thereon. Again, if we are authorized to hold
under the present revenue law that the taxpayer may de-
duet his debts from his credits, which are defined to be
property, there seems to be no good reason why we should
hold that he cannot deduct his debts from the value of any
kind of property which he owns. And it would be but just
to hold that a taxpayer, who is the owner of real property
in this state, say of the valuc of $5,000, upon which he has
executed a mortgage for $4,000 to sccure the payment of a
part of the purchase price, should not be permitted to set
off his debt of $4,000 against the value of his land, and pay
taxes on only one-fifth of the remainder, $1,000.

It is conceded in the prevailing opinion that the law in
express terms makes no provision for the deduction of
debts from credits; but it is stated, in substance, that the
legislature in speaking of “credits” must have meant “net
credits,” and that the only way to ascertain the amount
of net credits of the taxpayer is to deduct the amount of
his debts from the gross amount of his credits. By adopt-
ing this course of reasoning we would interpolate and read
the word “net” into the provisions of the act, and thus by
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judicial decision amend the revenue law. This is what T
protest against; this is what we should not do. It was
well said by Judge Pinney in School Direclors of Pclican
v. School Dircetars of Rock Falls, 81 Wis. 428

“It is well settled that the courts have no right to ex-
tend a statute upon their own notions of what is equitable,
just, and wise to matters in respeet to which the legisla-
ture has given no expression. To do 80 is the office of legis-
lation and not of interpretation or construction. Courts
cannot imagine an intent, and extend the letter of the act
to it.”

“YWhere the words of a statute are plain, explicit and
unequivocal, a court is not warranted in departing from
their obvious meaning, although from considerations aris-
ing outside of the language of the statute it may be con-
vinced that the legislature intended to enact something
different from what it did in fact enact.” Woodbury &
Co. v. Berry, 18 Ohio St. 456.

When the law is clear and explicit, and its provisions
are susceptible of but one interpretation, its consequences,
if evil, can only be avoided by a change of the law itself, to
be effected by legislation, and not by judicial action. To
interpolate the word “net” into the present revenue act,
and thus make the law read “net credits,” would violate
all well established canons of construction. Courts can-
not correct supposed errors, omissions or defects in legis-
lation. To do so is to usurp the powers and duties of the
lawmaking body. Ogden v. Glidden, 9 Wis, 40.

If it be contended that to tax credits without allowing
any deduction on account of debts would work a hardship
on the taxpayer, it may be stated that he is permitted to
list his property, including credits, and in the first in-
stance fix the value thereof. One listing his credits should
fix the actual value of each item, not nccessarily at its face
value, but at such a sum as he is willing to declare under
oath he can, with reasonable certainty, realize therefrom,
either in money or other thing of value, and he will only
be required to pay taxes on one-fifth of the valuc of his
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credits so fixed by himself. This, of course, means that he
shall fairly value them, so that neither the assessor nor
the board of equalization will have occasion to increase
such valuation.

For the foregoing reasons, I am of opinion that under
the revenue law of 1903, as it now stands, each taxpayer
must list his credits for taxation, valued in the manner
above suggested, and he cannot deduct the amount of his
debts from such credits. If the law, thus enforced, works
any injustice or oppression to the taxpayers of the state,
relief should be sought in further legislation.

FRANK BARKER V. STATE OF NEBRASKA.
FiLep ArriL 5, 1905. No. 13,919,

1. Information. The information in this case, which is a copy of the
one set out in the opinion in Willis v. State, 43 Neb. 102, charges
the accused with the crime of murder in the first degree, and
is sufficient to sustain a conviction of that offense.

2. Instructions: REVIEw. Objections to the instructions of the district
court will not be regarded unless the record affirmatively shows
that they were excepted to and called to the attention of that
court by a motion for a new trial. Rule relaxed in cases of
capital punishment.

3. Evidence. The evidence in this case contained in the bill of ex-
ceptions is amply sufficient to support the verdict. :

4. Juror: DISQUALIFICATION. An opinion based solely on rumor and
newspaper reports will not disqualify a juror, where it is shown
that the opinion is merely hypothetical, and such as will not
prevent his returning a fair and impartial verdict upon the
evidence adduced on the trial, under the instructions of the court.

6. Evidence: Book oF AcCcoUsTs. A charge against a deceased person
in a so-called account book, offered in evidence to show that he
was alive on the date corresponding to such charge, is not com-
petent evidence unless it is first shown by whom the charge was
made, the time when it was entered in the book, that the book
itself is such a book of accounts as is admissible in evidence
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under the statute, and that he personally procured the service
charged for at the time the entry was made.

6. Review. Assignments of error which involve questions (such as
the right of the state to prosecute by information) that have
been often determined by this court, and have by our repeated
decisions been declared to be the settled law of this state, will
not be further considered or discussed.

ERROR to the district court for Webster county: EbD L.
ADAMS, JUDGE. Affirmed. '

Hamer & Hamer, for plaintiff in error.

Norris Brown, Attorney General, and W. T. Thompson,
contra.

BARNES, J.

At the April, 1904, term of the district court for Webster
“county, Frank Barker was charged with the murder of his
brother Daniel Barker and his sister-in-law Alice Barker.
He was tried on the first count of the information, which
charged him with killing his brother Daniel, and was
found guilty of the crime of murder in the first degree, the
jury fixing the death penalty; and from the judgment and
sentence of the court he prosecutes error.

1. His first contention is that the information does not
charge him with the crime of murder in the first degree,
and is not sufficient to sustain a conviction of that offense.
The length of the information is so great that we cannot
copy it in full in this opinion. It is sufficient to say, how-
ever, that it charged that the accused, “contriving and in-
tending of his deliberate and premeditated malice one
Daniel Barker feloniously to kill and murder, in and upon
the said Daniel Barker, then and there being, did unlaw-
fully, willfully, forcibly, purposely, and of deliberate and
premeditated malice, make an assault”” Then follows a
description of the pistol used by the accused, with a
minute statement of the shooting; a description of the
wound inflicted; a statement of its effect; the death of the
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victim, and concludes: “So said E. U. Overman, county
attorney as aforesaid, does say that the said IFrank Barker,
him the said Daniel Barker unlawfully, purposely, and of
his deliberate and premeditated malice, did kill and mur-
der, contrary to the form of the statute in such case made
and provided, and against the peace and dignity of the
state of Nebraska.” TIn fact the information is identical in
form and substance with the one quoted in Willis v. State,
43 Neb. 102, and which was approved by this court by the
following language:

“The information charging the plaintiff in error with
the crime of murder in the first degree and on which he
was tried, set out in the opinion and in all things ap-
proved.” '

So it appears that this contention is entirely without
merit.

2. It is next contended that the court erred in his in-
structions to the jury, and such alleged errors are dis-
cussed at length under ten different heads, or in that many
subdivisions of the plaintiff’s brief. An examination of
the record discloses that no objections were offered to the
instructions and no exceptions were taken to any of them.
In other words, it appears from the record that the ac-
cused and his counsel apparently accepted them, at the
time they were given, as a correct statement of the law.
Again, none of the instructions was complained of in the
motion for a new trial, and for these reasons we cannot
consider the objections now for the first time urged against
them. In Morgan v. State, 51 Neb. 672, which was a case
of murder in the first degree, where the question of the
death penalty was involved, the court said:

“Objection to an instruction on the ground that it con-
tains two or more distinct propositions will not be noticed
when made for the first time in this court.”

In the case of Lackey v. State, 56 Neb. 298, the court fur-
ther said:

“The correctness of the ruling of a district court in giv-
ing or refusing instructions cannot be considered here
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unless such ruling is first challenged in the district court
by motion for a new trial.”

The question was also presented in Ream v. State, 52
Neb. 375, and the court said:

“An instruction will not be reviewed unless the record
affirmatively discloses that an exception was taken thereto
in the trial court.” .

In Sullivan v. Staie, 58 Neb. 796, where the defendant

was convicted of murder, it was held:
"~ “Objections to instructions not brought to the attention
of the district court by a motion for a new trial cannot be
successfully urged in this court.”

We may say, however, that, although not required to
discuss objections to instructions made at so late a stage
of the case, still we conclude that in a capital case it is
our duty to satisfy ourselves that the defendant’s life has
not been put in jeopardy by a misstatement of the law to
the jury, and with that end in view we have examined the
instructions and find that they appear to be a correct state-
ment of the law, as applied to the facts disclosed by the
record.

3. It is also claimed that the evidence does not support
the verdict, and that the jury should have found the ac-
cused guilty, if at all, of murder in the second degree, only.
If the accused were the slayer of Daniel Barker, and the
jury have found that he was, the record presents as strong
and conclusive evidence that the killing was done with
deliberate and premeditated malice as the human mind
could well conceive. The evidence cannot be quoted in
full in this opinion. The most we can do is to give a brief
summary of its purport and effect. It appears that the
accused had been keeping company with one.Lizzie Rinkle,
with a design to speedy matrimony, for over a year and a
half. On Friday evening, January 29, 1904, three days
before the tragedy, he was at her house. At that time he
urged her to marry him immediately. This she refused
to do until after March 2, following. He told her at this
time of his intention to buy his brother Dan out, in which
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event he desired her to marry him as soon as she could get
ready. He told her they would take immediate possession
of the property and move into the house occupied by his
brother; that he was to have all the property which his
brother and his brother’s wife possessed, except their wear-
ing apparel and keepsakes; that Dan and his wife would
go to Denver, and that not later than the following Mon-
day or Tuesday he would have to take them to the train;
that it was not known that they intended to go, and he did
not want anything said about it; in fact he requested her
not to tell what he had said to her about the matter. On
the following Sunday, January 31, the accused again
visited Miss Rinkle, and informed her that he was quite
sure he would buy his brother out, and that if he did he
would have to take “Dan and his wife,” as he called them,
to the train on Monday night. On this occasion Charles
Rinkle, a brother of Lizzie, came into the room where they
were, and the accused thereupon exhibited a revolver, say-
ing, “Isn’t it a daisy”? That he left Miss Rinkle’s on that
occasion about half past one o’clock in the morning, stat-
ing that he was going to his brother Dan’s, and if he
bought him out he would call again on the following Tues-
day or Wednesday; and it was shown that he went di-
rectly to his brother’s place. On Tuesday night the ac-
cused called upon Miss Rinkle again, and informed her
that he had bought his brother Dan out, and that Dan and
Alice, as he called them, had gone on the Tuesday morning
train to Denver; that they had driven his team to Red
Cloud Monday forenoon, and sent a boy back with it. At
this conversation he informed her that his brother had left
everything except the carpets, wearing apparel and keep-
sakes; that his sister-in-law had taken the carpets. He
also said he saw his brother pass through on the train that
morning and waved at him through the window. The
record further discloses the fact that on Saturday, the
30th day of January, the accused purchased the revolver
and cartridges afterwards found concealed on the premises
where the crime was committed; that the cartridges con-
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tained in the revolver discharged a bullet of the same size
and caliber as the ball found at the base of the skull of
Alice Barker at the post-mortem examination. The evi-
dence also disclosed beyond a reasonable doubt that no
other person saw either Daniel or Alice Barker alive after
Sunday the 31st day of January. On the following Friday
their bodies were found buried in a hole under a shed on
the premises where they resided, and when found were
destitute of all clothing except their night robes. The day
before the bodies were found, the clothing, personal effects
and keepsakes belonging to Daniel and Alice Barker, to-
gether with the carpet which they had on their bedroom
floor, and which was covered with large spots of blood,
were found in the hay loft of the barn, covered with hay.
It also appears that the accused had been in and about the
premises, doing the chores and performing what other
labor was necessary in caring for the stock and other
things about the place, each day from and including Sun-
day the 31st day of January until he was arrested and the
bodies were found.

Assuming that the verdict of the jury which found the
accused guilty of the act of killing was true, it appears
from the evidence, as summarized in the foregoing state-
ment, that the accused deliberated and premeditated on
the murder at least three days before committing it. He
had formed the intent to kill, and planned the mode and
manner of its execution that length of time before the day
of the tragedy. So there can be no reasonable doubt of the
fact that the act of killing was done by the accused pur-
posely and of his deliberate and premeditated malice.
On the whole, the verdict of the jury is amply sustained
by the evidence and should not be disturbed.

4. It is claimed by counsel for the accused that the court
erred in overruling his objections to H. W. Fowler and
Charles C. Bennett as jurors, for cause; and that by reason
of such ruling he was required to exercise two of his per-
emptory challenges in order to exclude them from the jury.
As the answers of these jurors on their voir dire were the
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same in substance and effect, the two assignments of error
will be considered together. These persons, when ex-
amined to ascertain their qualifications to act as jurors,
each stated that he had formed an opinion as to the guilt
or innocence of the accused, but that such opinion was
based entirely on newspaper accounts and common neigh-
borhood rumors. After they had been interrogated by
counsel on both sides, the court examined each of them
with the following results:

Q. If retained as a juror, do you feel that you could try
this case solely upon the evidence introduced here from
the witnesses, and render a verdict in accordance with that
evidence and the instructions of the court?

A. Yes, I believe I could.

Q. If you were retained as a juror would you do that?

A. Yes, sir.

Q. And dismiss from your mind anything that you have
heard in any way as rumors or newspaper reports?

A. Yes, sir.

Q. And you feel now that if you were retained you could
render such a verdict from the evidence, as it comes from
the witnesses in court, directed by the court?

A. Yes, sir.

Q. Fairly and impartially, and without any leaning, or
prejudice or bias for or against the defendant?

A. Yes, sir.

Q. And you will do so if retained?

A. Yes, sir.”

On this examination the court overruled the challenges,
and it seems that his ruling was strictly in_accordance
with the provisions of section 468 of the criminal code,
which reads as follows:

“If a juror shall state that he has formed, or expressed,
an opinion as to the guilt or innocence of the accused, the
court shall thereupon proceed to examine, on oath, such
juror as to the ground of such opinion; and if it shall ap-
pear to have been founded upon reading newspaper state-
ments, communications, comments, or reports, or upon

B
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rumor, or hearsay, and not upon conversations with wit-
nesses of the transactions, or reading reports of their testi-
mony, or hearing them testify, and the juror shall say, on
oath, that he feels able notwithstanding such opinion to
render an impartial verdict upon the law and the evidence,
the court, if satisfied that said juror is impartial, and will
render such verdict, may, in its discretion, admit such
juror as competent to scrve in such case.”

This statute has been construed and often upheld ; and,
in many cases where the .answers of the jurors were the
same or similar to those above quoted, this court has held
that it was not error for the district court, in its discre-
tion, to retain such jurors in the trial of criminal cases.
Palmer v. People, 4 Neb. 68; Bolanan v. State, 18 Neb. 57
Basye v. State, 45 Neb. 261; Dinsmore v. State, 61 Neb.
418. Whatever may be the rule in other jurisdictions, it
is well settled in this state that the court did not err in
overruling the objection to the competency of the jurors
above named.

5. It is contended that the court erred in sustaining the
state’s objections to certain questions propounded to the
witness W. R. Geer, and in excluding the offer to make
certain proof by him. It appears that Geer was working
in a shoe store owned by one Smith, in Red Cloud, Ne-
braska, at or about the time this tragedy occurred; that
a shoe was exhibited to him by counsel for the accused,
which was identified as belonging to Daniel Barker. It
appeared that the shoe had been repaired some time before
the murder was committed, but the exact time was not
shown. Over the objections of the state, the witness was
permitted to 'testify that he thought he repaired the shoe for
Daniel Barker, and that it looked as though it had not been
worn after the repairs were made. The accused then offered
a book in evidence belonging to Geer’s employer, which it
was claimed contained a charge, of date of February 1,
1904, of ten cents against Daniel Barker, and which charge
it was claimed corresponded to the value of the repairing
done on the shoe above mentioned. The state objected on
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the ground that it was incompetent, irrelevant and imma-
terial, and that no foundation for its introduction had
been laid. This objection was sustained, and the accused
excepted. A mere statement of the matter is sufficient to
show that the objection was properly sustained. It con-
tained no accounts between the parties; no proof was
offered to show that the book was a regular book of ac-
counts; no testimony was given or offered to show when
the repairing was done, when the charge which it was
claimed the book contained was made, or by whom it was
made, and in fact nothing was shown to render the offer
in any manner material or competent. So we hold that
the court properly excluded this evidence.

6. Counsel for the accused have argued some other con-
tentions in relation to the admission and exclusion of evi-
dence. We are not required to examine these assignments,
for the reason that none of the rulings complained of were
particularly challenged in the petition in error. When the
error complained of concerns the admission or rejection of
testimony on the trial, the record must show that the al-
leged error was specifically assigned in the petition in
error, and it is not enough merely to allege, as was done
in this case, “IFor errors in the ruling of the court in ad-
mitting evidence objected and excepted to by the defend-
ant.” WWalrath v. State, 8 Neb. 80; Dillon v. State, 39 Neb.
92; Wilson v. State, 43 Neb. T45; Berneker v. State, 40
- Neb. 810.

7. Counsels’ brief contains some otlwr assignments of
error, which relate to questions that have been so fre-
quently determined by this court, and are so well settled,
that we decline to discuss them. Nevertheless, for the rea-
son that this case involves the execution of the death pen-
alty, we have carefully read the whole record, and ex-
amined every question presented, in order to make sure
that the trial court had properly and carefully guarded the
rights of the accused; and, after due consideration, our
conclusion is that the record shows the commission of one
of the most brutal and deliberate murders recorded in
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the history of the state; that the facts and circumstances
disclosed therein are not only consistent with the guilt of
the accused, but inconsistent with any other rational con-
~ clusion, and in the trial of the case there was no reversible
€ITor. ’

For the foregoing reasons, the judgment of the district
court is in all things affirmed; and it is ordered that Fri-
day, the 16th day of June, 1905, be and the same is hereby,
fixed and appointed as the day for carrying into execution
the judgment and sentence of the district court.

AFFIRMED.,

GEORGE F. HUBER, BY HIS NEXT FRIEND, JOHN F. HUBER,
v. CHICAGO, BURLINGTON & QUINCY RAILROAD COM-
PANY ET AL.

FiLep ApriL 5, 1905. No. 13,743.

Evidence in an action to recover damages for personal injuries ex-
amined, and held to justify a peremptory instruction of a verdict
for the defendant.

ERROR to the district court for Merrick county: JAMES
G. REEDER, JUDGE. Affirmed. )

J. E. Dorsheimer and Matthew Gering, for plaintiff in
error.

John Patterson, J. W. Deweese and F. E. Bishop,
conira.

AMES, C.

The trial judge directed a verdict for the defendant in
an action to recover damages for a personal injury. The
plaintiff prosecutes error.

The line of the defendant company extends northerly
and southerly through Central City in this state. At the
time the railroad was built, a good many years ago, the



VoL. 73] JANUARY TERM, 1905. 479

Huber v. Chicago, B. & Q. R. Co.

whole of the town was on the west side of its track, the
eastern boundary of the village being the western line of
the railroad right of way. Afterwards an addition was
surveyed and platted adjacent to the castern line of the
right of way. Iixtending easterly and westerly through
the original townsite, and having for its eastern terminus
the railroad right of way, is a public highway known as
Eighteenth street. In the addition is platted a narrow
street so situated that it might be,to the extent of its width,
a continuation of Kighteenth street, but it has never been
actually used as such. There has never been a public street
or highway opened or established or used, except as below
stated, across the railroad right of way between the ter-
mini mentioned of the streets above named. On the con-
irary, the space upon the right of way between said termini
has at all times been occupied by the defendant by a fenced
inclosure for live stock yard purposes. About opposite of
the south line of Eighteenth street, which is several feet
south of the south line of the corresponding street in the
addition, is a gate in the stock yard inclosure which is left
open, or at least unfastened, when the latter is not in use.
Along the western boundary of the right of way has at all
times been maintained by the defendant an open ditch
several feet deep for drainage purposes, so that there has
never been actually or apparently a public thoroughfare
between the two streets at the point in question. There
are some dwelling houses in the addition, and some citizen
has laid a plank across the ditch at the south side of Eigh-
teenth street, and people have been more or less in the
habit of walking over the plank and through the yard,
when the latter has not been in use. It may be assumed,
though the évidence is conflicting in respect thereto, that
there has been worn by this means a path in the locality
described. But one block northward and one block south-
ward from this point, at Seventeenth and Nineteenth
streets respectively, public crossings were maintained by
the city and the defendant. Adjacent to the stock yard
on the north, and at about the north line of Eighteenth
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street extended, the company maintained a water tank.
Still further north some two blecks was the passenger sta-
tion. Engines hauling trains through the city were fur-
nished at this tank with a supply of water, and cinders
were at the same time discharged upon the ground east of
the track, north and south of the tank. The cinders were
gathered up and carried away at intervals of a day or two,
or two or three days at most. The heap of them that is
alleged to have been the cause of the injury complained of
lay north of the tank and was composed of fine, soot-like
ashes, in shape like a sand dune some two or three feet
high at its crown, which was about the same number of
feet from the eastern rail of the track, the western edge of
the heap being in contact with the rail. This heap was
north of the north line of Eighteenth street extended, and
some fifty or sixty feet north of the alleged path. On the
occasion in question the plaintiff, then a boy between
eleven and twelve years of age, and another boy of about
the same age named Miller, crossed the plank over the
ditch and, leaving the path, walked north along the right
of way to a place north of the tank, where they crossed
over to the east side in the hope, as the plaintiff testified,
-of seeing on an incoming train from the north a brother of
Miller who was in the service of the defendant as brake-
man. They idled about the tank and its vicinity until
the train arrived and had stopped at the station, the en-
gine had been detached, supplied with water and returned
and recoupled to its load, and the train was ready to move
forward on its journey. Then the Miller boy went some
distance away to a straw stack, but the plaintiff went and
stood on the heap of cinders just described. For what pur-
pose he did so it is difficult to imagine. He says, in hope
of catching a glimpse of the bLrother of his companion,
Miller, in the caboose as the train sped past, but his com-
panion was not with him, and he had never seen the
brother and, of course, could not have recognized him. The
alleged negligence of which he complains, and solely on
account of which he secks to recover, is that the cinders or
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ashes were piled so near the track that the mound sloped
gradually to the easternmost rail, and that he lost his bal-
ance and fell, and that by reason of the fact just men-
tioned he slid down the incline and his foot was thrust over
the rail, where it was caught by a passing wheel and
crushed, whereas, if the mound had been further away or
if the cinders had been removed from immediate contact
with the rail, his foot, upon his falling, would have come
in contact with the rail on the outer side of the latter, and
so would have been prevented from getting under the
wheel and have escaped injury. In the light of the un-
contradicted evidence this theory is incredible. The cars
projected laterally from the track some two and a half
feet, so that the outer part or side of them must have
passed nearly or quite over the crown of the heap of cin-
ders. The locality was visited immediately after the in-
jury by witnesses called by the plaintiff, who testified
that there were tracks apparently made by someone walk-
ing through the cinders, but that there was no indication
that anyone had fallen on the mcund or had slid down its
slope under the train or toward the track. No one but the
plaintiff was present when he received his injury or can
testify how it was inflicted, but the circumstances are con-
clusive to the effect that it did not happen in the manner
related by him. We do not think that it is inecumbent
upon us, or was upon the trial court or jury, to speculate
about the matter.

Counsel for plaintiff contends that the cinder heap was
an attractive object for children, and that children were
in the habit of playing upon it with the knowledge of, and
without objection by, the defendant. The first of these
propositions is far from obvious, and the second is sharply
disputed, and we think that both are immaterial. How-
ever “alluring” a pile of loose cinders may have been as a
place of amusement, it is clear from the plaintiff’s own
story that it was not that character or feature of the ash
heap that caused his presence upon it. His sole purpose,
as it seems from his account, was to use the mound as an
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eminence from which to look into a window of the passing
caboose and discover the brakeman. He was allured, not
by the ash heap, but by the caboose and brakeman. This
fact clearly distinguishes this case from the so-called
“Turn Table Cases.” None of the defendant’s employees
knew of this object or of his presence there at the time, or
had reason to suspect it. Besides, it would be carrying the
presumption of ignorance and innocence in childhood to
an extravagant length to suppose that an ordinarily ac-
tive and intelligent boy, in the twelfth year of his age, who
lived in the city within sight of and a few hundred yards
distant from the scene of the accident, and who was
familiar with town life and happenings, did not know that
he exposed himself to danger by standing on the cinder
heap while the train was passing. And again, it would be
carrying the doctrine of permissive license a long way to
hold, under circumstances like these, that the company
had impliedly consented to the obstruction of the regular
operation of its trains for the purpose of converting, not
its right of way alongside its tracks, but its very roadbed
into a playground for children. The contrary presump-
tion is so great that it requires to be overcome, if not by
direct and positive evidence, at least by circumstances of
more cogency than those disclosed by this record.

We are of the opinion that the instruction of the district
court was right, and recommend that the judgment be
affirmed.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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McBrayer v. Jordan,

JosEPH 8. MCBRAYER ET AL., APPELLEES, V. EDWARD JOR-
DAN, APPELLEE, ELIAS H. DOAN, APPELLANT.

FLep Aprin 5, 1905. No. 13,760.

1. Review: Parries. When there has been a trial and judgment in
replevin after the death of the plaintiff and without revivor or
suggestion of death upon the record, the sureties in the replevin
bond have such an interest as entitles them to have the error
corrected by direct proceedings under the statute.

2. Replevin Bond: SureTiEs: DEreENsgs. It is a complete defense to
sureties sued upon a replevin bond that the court was without
jurisdiction to render the judgment in replevin or that such
judgment was obtained by fraud.

APPEAL from the district court for Red Willow county:
ROBERT C. ORR, JUDGE. Reversed and dismissed.

C. E. Eldred and W. 8. Morlan, for appellant.
W. R. Starr and F. I. Foss, contra.

AMEs, C.

Appellees are sureties upon a replevin bond in an action
begun in justice’s court by Charles F. Brewer against ap-
pellee Jordan, who held the property under a judicial writ
issued at the suit of appellant Doan. There was an ap-
peal to the district court from a judgment for the plaintiff.
Shortly after filing a new petition in the latter court the
plaintiff died. The death of the plaintiff was not sug-
gested or made apparent of record, but the cause proceeded
to trial and a judgment for the defendants, as though he
had continued in life but failed to appear and participate.
After the lapse of more than three years from the date of
the rendition of the judgment this action was brought by
the sureties to procure a perpetual injunction against its
enforcement, on the ground that it was procured by fraud
and imposition upon the court that rendered it and that
the defendant Doan was about to bring suit against the
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plaintiffs on the replevin bond. There was a judgment as
prayed, and the defendants appeal. The fraud alleged, but
of which there is no proof, is that the attorneys for the
defendant in replevin represented to the court at the time
of obtaining judgment therein that the plaintiff Brewer
was alive, although they knew him to be dead. We do not
understand that this point is now seriously urged, and if
it were so, we should not, for reasons presently to be
stated, deem it material. But it is insisted that the re-
plevin judgment is absolutely void for failure to suggest
the death of the plaintiff thercin and procure a revivor.
The judgment does not run against the plaintiffs (appel-
lees) who were not parties to the suit, but merely sureties
upon the replevin bond. They undertook by that instru-
ment that their principal should duly prosecute the action
and become bound for the consequences of his failure so
to do. If the judgment is erroneous merely or impeach-
able for fraud or irregularity not apparent on the face of
the record, they undoubtedly had such an interest as to
entitle them, after the death of the plaintiff, to take such
direct proceedings under sections 602-609 of the code, or
" otherwise, as were requisite for its reversal. If it is
wholly void either for fraud or because the court for any
reason lost jurisdiction of the suit, that fact is pleadable
as a complete defense to any action on the bond. In any
case the appellees have, or have had and have lost by neg-
lect, an adequate remedy at law, and a court of equity is
without jurisdiction; and we recommend that the judg-
ment of the district court be reversed and the action dis-
missed.

LerTON and OLbHAM, CC., concur.
By the Court: For the reasons stated in the foregoing

opinion, it is ordered that the judgment of the district
court be reversed and the action dismissed.

REVERSED.
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Nebraska Loan & Trust Co. v. Crook,

NEBRASKA LOAN & TrRUST COMPANY ET AL., APPELLANTS, V.
HERWARD W. CROOK ET AL., APPELLEES.

Frep Aprin 5, 1905. No. 13,761.

Equity: REMEDY AT LAw. If in the rendition of a decree.of foreclosure
of a mortgage the court errs in assessing a lien as prior thereto
in favor of one of the parties, the mortgagee has a speedy and
adequate remedy by appeal or error, and equity will not subse-
quently interpose.

APPEAL from the district court for Rock county: JAMES
J. HARRINGTON, JUDGE. Affirmed.

John M. Ragan, for appellants.

J. A. Douglas, contra.

AwMmrs, C,

The plaintiff and appellant trust company herein owned -
a mortgage on a tract of land in Rock county in this state
upon which there were delinquent taxes. The county,
without a previous administrative sale, began an action
against the appellant and the land owner for the fore-
closure of the tax lien. Appellant filed an answer and
cross-petition praying a foreclosure of its mortgage. The
action proceeded regularly to a decree adjudging a first
lien in favor of the county for the amount of the delin- -
quent taxes and a second lien in favor of appellant for the
amount found due upon its mortgage, and directing a sale
of the premises and distribution of the proceeds accord-
ingly. All parties acquiesced in the decree, and pursuant to
it the premises were sold by the sheriff for a sum insuffi-
cient to pay the tax lien and costs. After confirmation of
the sale the premises were sold by the purchaser, and in
due course came by mesne conveyances to the appellee
Crook. This is an action to redeem brought by appellants
after the lapse of more than three years from the date of
the judicial sale and confirmation. The appeal is from a
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judgment of the district court sustaining a general de-
murrer to the petition and dismissing the suit.

The decree of foreclosure, in the respect that it adjudged
a lien in favor of the county for taxes and directed a dis-
tribution of the proceeds of the sale for its satisfaction,
was erroneous, but it was otherwise valid, and the sale
and confirmation pursuant to it were effectual to convey
the premises free from all liens rightfully adjudicated.
The proceedings thercefore divested appellant of all inter-
est in the land as mortgagee, or otherwise, and deprived it
of the right to redeem from the tax lien. Granting, for the
sake of argument, that the court was without jurisdiction
of the action as it was begun by the county, which we do
not decide, it acquired jurisdiction of the parties and of
the subject matter upon the filing of the cross-petition by
appellant. If in the rendition of its decree thereon it erred
in assessing a lien as prior thereto in favor of the county,
appellant had a speedy and adequate remedy by appeal or
error as in other like cases. We are therefore of the opinion
that the judgment of the district court in this case is right,
and recommend that it be affirmed.

LerroN and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the distriet
court be

AFFIRMED.

HENRY MCCAW ET AL. v. ELMER S. CoX.
Fep ArriL 5, 1905. No. 13,763.

Lease: NEw TErRM. An agreement between a landlord and his tenant
from year to year by which the covenants of an existing lease
are to some extent modified, but from which a complete contract
of leasing cannot be inferred, and without a surrender or an
agreement to surrender, the existing tenancy does not have that
effect or create a new term.



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































