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Jackson v. O'Rorke.

GERTRUDE M. JACKSON ET AL.,, APPELLEES, V. MINNIE
JACKSON O’RORKE ET AL., APPELLEES, IMPLEADED
WITH JOHN HARER ET AL., APPELLANTS.

FLep MarcH 17, 1904. No. 13,472,

1. Administrator: LEASE. An administrator has no authority to lease
the lands of his intestate after the payment of the debts and final
settlement of the estate.

2. Guardian: Lrase. A guardian may lease the ward’s lands for the
term of his guardianship, but any excess in such lease beyond
such term will be void at the election of the ward on attaining his
majority.

3. Tenant in Common: LEASE. A lease by one tenant in common of
an entire estate is void as to the interest of his cotenants.

4. Dower. An unassigned dower interest in land is not the subject of
a leasehold contract conveying any interest in the lands.

ApPEAL from the district court for Gage county:
CHARLES B. LrrroN, JUDGE. Reversed with directions.

E. 0. Kretsinger, for appellants.
R. W. Sabin, contra.

OLpHAM, C.

On the 6th day of February, 1893, George W. Jackson
died intestate, seized in fee of 200 acres of land situated
in-Gage county, Nebraska. He left surviving him his
wife, Minnie Jackson, now Minnic Jackson O’Rorke, and
three minor children, Gertrude M., I¥dna L. and Leonard
D. Jackson. His widow was appointed and duly quali-
fied as administratrix of the estatc, and also as guardian
of each of the minor heirs. In 1894 the widow, as ad-
ministratrix, made final settlement and distribution of
the personal effects of the intestate, but was unot formally
discharged by the county court as administratrix. It
appears that from the time of the death of the intestate,
the widow, as guardian and administratrix, had leased
the real estate from year to ycar until the year 1900, at
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which time she executed a lease to John Harer and Elize
Harer, defendants in the case at bar, for a period of 5
years beginning March 1, 1901, and ending March 1,
1906. The lease was signed by Mrs. O’Rorke in her in-
dividual name. At the time this lease was executed, Ger-
trude M. Jackson had attained her majority, being then
20 years of age; and shortly after the execution of the
lease and before the institution of the instant suit, Edna
L. Jackson attained her majority. Thereupon, Edna L.
and Gertrude M. Jackson begun an action for partition
of the real estate, making Minnie Jackson O’Rorke and
Leonard D. Jackson, who is still a minor, and John
Harer and Elize Harer parties defendant. The petition
for partition alleged, in substance, that the plaintiffs
and defendant, Leonard D. Jackson, were each entitled
to a one-third interest in the real estate of the ancestor,
subject to the dower interest of Minnie Jackson O’Rorke.
Minnie Jackson O’Rorke answered admitting the allega-
tions of plaintiffs’ petition; Leonard D. Jackson, by his
guardian ad litem, also filed an answer setting up the
allegations of the petition and joining in the prayer for
partition. The tenants, Harer and Harer, filed answer
admitting the allegations of the petition as to the re-
spective interests of the widow and heirs in the estate,
but set up their rights as tenants to the occupancy of the
premises during the term of the lease, and asked that
when partition be made, it be made subject to their lease-
hold interest in the entire estate. On the issues thus
joined, the court decreed a partition of the estate as
prayed for by plaintiffs and the answering defendants,
Minnie Jackson O’Rorke and Leonard D. Jackson, and
appointed commissioners to partition the estate accord-
ing to the decree, and continued the hearing on the an-
swer and cross-petition of the lessees until a succeeding
term of the court. The commissioners appointed reported
that the estate was not susceptible of division in kind,
and found that the interest of all the partitioners would
he best subserved by a sale of the property. Issues were
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then joined on supplemental pleadings between the parti-
tioners and the lessees on the question of the validity of
the lease. On the hearing of the cause, the court made
certain findings of fact which are fully supported by the
record, and vwhich we adopt as our own independent find-
ings for the purpose of the disposition of this case. The
first of these findings is that the administratrix of the
estate had made final settlement of the estate in 1894, or G
years before the execution of the lease to defendants Harver
and Harer,but that she had never been formally discharged
as administratrix until after the institution of the present
suit. Second, that in the execution of the lease, Minnie J.
O’'Rorke, the administratrix and guardian, had intended
to convey both her personal and representative intevest
in the estate to the lessees for a period of 5 years. Third,
that at the time of the execution of this lease, GGertrude M.
Jackson was of full age, and never consented to the lease;
that after the execution of the lease and before the institu-
tion of this suit, Edna L. Jackson arrived at her majority;
that Leonard D. Jackson was, and still is, and will remain
a minor during the full term of the leasehold estate; and
that Minnie Jackson O’Rorke was possessed of a consum-
mate right of dower in the lands, which had not been
admeasured at the time the lease was executed.

The court found, as conclusions of law from these facts,
that the lease was null and void as to the interest of the
plaintiff, Gertrude M. Jackson, and that it was term-
inated, so far as the interest of Edna L. Jackson was con-
cerned, at the date of the bringing of this suit, but that
the lease was still in full force and of binding cffect so far
as it concerned the undivided interest of defendant Teon-
ard D. Jackson and the dower interest of defendant Min-
nie O'Rorke. The decree closed with an equitable distri-
bution of costs which we think should not he disturbed.

From this decree an appeal was taken by defendants
Harer and Harer, and the case is now here for trial de
noro on the issues involved in their answer and cross-
petition,
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The first contention of appellants is based on what we
regard as a very restricted view of the holding of this
court in Lewon v. Heath, 53 Neb. 707, to the eftect that
an heir may bring a suit for the possession of the land of
his ancestor against any and all persons, except the ad-
ministrator of the estate and such as have a right thereto
from the administrator. From this excerpt from the
second paragraph of the syllabus of that case, appellants
contend that the heirs can not maintain this action against
the lessees of the administratrix. It will be remembered
that the administratrix joined with the heirs in the peti-
tion for a partition and does not assert this assumed ex-
emption; and an examination of the full text of the
decision in Lewon v. Heath, supra, shows that the court
hold that lands of an intestate descend to his heirs, and
that the title vests in them subject only to the debts-of
the ancestor; and that under section 202 of the decedent’s
act, chapter 23, Compiled Statutes (Annotated Statutes,
5067), the administrator of the estate has a right to pos-
session of the real estate of which his intestate died seized,
and may collect the rents thercof until the debts are paid
and the estate is finally settled, but the decision goes no
further than this.

Now, it appears from the facts in the case at bar that
all the debts of the estate had been paid, and distribution
of the personal ussets had been made by the administratrix
nearly 6 years before the lease in dispute had been ex-
ecuted. We think, then, that under the doctrine set forth
in Lewon v. Heath, supra, the right of the heirs to main-
tain an action for the possession of the real estate accrued
on the payment of the debts and the final settlement of the
administratrix, and that thereafter the administratrix, as
such, was invested with no authority to further lease the
real estate of her intestate. While it is true that an heir
can not maintain an action against the administrator
while rightfully in possession of the property of his in-
testate, or against one holding under him while in such
rightful possession, yet, when the authority of the ad-
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ministrator to lease the estate has ceased by reason of his
final settlement and payment of the debts, if he, or anyone
under him, attempt to wrongfully hold possession, they
may be proceeded against by the heirs as any other tres-
passer.

The next question arising is, what, if any, right Minunie
Jackson O’Rorke had to lease the lands of her intestate
as guardian of the minor heirs. With reference fo this
right, it is well established that a guardian may leasec the
ward’s lands during the term of his guardianship, but that
any excess in such a lease beyond such term will be void at
the election of the ward on coming of age. 2 Kent, Com-
mentaries, 228; Emcrson v. Spicer, 46 N. Y. 594 ; Richard-
son v. Richardson, 49 Mo. 29. Now, applying this doctrine
to the facts at issue, it foliows that Mrs. O’Rorke was
without any authority whatever to execute the lease as
guardian of the interest of Gertrude M. Jackson, and that,
by the institution of this suit, Edna L. Jackson elected, as
she had a right to do, to determine the lease so far as her
interest in the property was concerned.

Then the question remains as to the cifect of the lease
on the interest of Leonard D. Jackson, who was a minor
and will remain so during the term of the leasec. For the
purpose of executing this lease, Mrs. O’Rorke in her rep-
resentative capacity stood in the position of one tenant
in common attempting to lease the entire estate, without
the consent of the other cotenants. While such a leasc
as this may be upheld under certain conditions in a con-
test between the lessor and the lessee, yet, it is universally
held that such a lease may be avoided by any of the ten-
ants in common who did not execute it or subsequently
ratify its execution. And, where a lease is executed by
one tenant in common of the entire estate for a term of
years, and such lease is repudiated by the cotenants, the
lessee in the lease is held to be not a trespasser but a
tenant by sutferance of the estate occupied under such lease.
Rising v. Stannard, 17 Mass. 282; Tainter v. Cole, 120
Mass. 162 ; Gear, Landlord and Tenant, sec. 49. In other
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words, the lessee of one tenant in common stands in the
shoes of his lessor, and has no other or greater rights in
the common property than that attaching to his lessor.
It would be paradoxical to say that a tenant in common
in possession of the estate might contract with hiwself to
occupy the estate for a period of years, and defeat the right
of partition of the estate by his cotenants by such an act.

We therefore conclude that, if the guardian was au-
thorized to lease these premises so far as the interest of
her ward is concerned, she could only do so in such a man-
ner as would work no injury to the other cotenants. And
as the report of the commissioners in the case at bar shows
that the property is not susceptible of division in kind,
and as a sale of the premises will be necessary to sub-
" gerve the best interests of the partitioners, we think the
land should be sold, entirely unincumbered by her lease
as guardian of Leonard D. Jackson.

The only other question to be considered is, what, if
any, right Mrs. O'Rorke had to convey by lease her un-
assigned dower interest in the premises. The rule seems
to be that the right of a dower unassigned is not the sub-
ject of a lease containing covenants which run with the
land. Tt is true that a doweress, whose right has not been
admeasured, may contract with one in possession of the
land to forbear an assertion of her interest in the rents
and profits of the land for a period of years, and such con-
tract will be upheld as a personal obligation between the
parties; but even though it be drawn in the form of a lease,
it is not a contract that runs with the land. Croade v.
Ingraham, 13 Pick. (Mass.) 33; Gear, Landlord and Ten-
ant, sec. 3. '

We therefore recommend that the judgment of the dis-
trict court, so far as it decrees the lease of the defendants
Harer to be in full force and effect for its full term as to
the undivided interest of Leonard D. Jackson, and the
unassigned dower interest of the defendant Minnie Jack-
son O’Rorke, be reversed, and that the cause be remanded,
with directions to the district court to enter a judgment
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directing a sale of the premises unincumbered by such
lease, and decreeing the surrender and possession of the
premises in question to the purchaser at such sale, when
such sale shall have been duly confirmed by the said dis-
trict court.

AMEs and HasTings, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court, so far as it decrees the lease of the defendants
Harer to be in full force and effect for its full term as to
the undivided interest of Leonard D. J ackson, and the un-
assigned dower interest of the defendant Minnie Jackson
O’Rorke, be reversed, and that the cause be remanded,
with directions to the district court to enter a judgment
directing a sale of the premises unincumbered by such
lease, and decreeing the surrender and possession of the
premises in question to the purchaser at such sale, when
such sale shall have been duly confirmed by the said dis-
trict court.

JUDGMENT ACCORDINGLY.

GEORGE F. DICKSON ET AL. V. ROBERT STEWART.
FrLep MarcH 17, 1904, No. 13,438.

1. Trusts: STATUTE oF FRAUDS. One who, by agreement, purchases
Jand at a foreclosure sale for the benefit of the owner of the
equity of redemption, at a price greatly below its value, can not
set up the statute of frauds against the party for whom he pur-
chased; the law will hold him to be a trustee ex maleficio; a court
of equity will not permit the statute of frauds to be made an in-
strument of fraud. Ryen v. Doz, 34 N. Y. 807, and cases there
cited.

2. Deed as Mortgage: PanoL EVIDENCE. Where a party acquires the
legal title by purchase of land at a sheriff’s sale, in pursuance of
a parol agreement with a judgment debtor that he is to hold the
title thus obtained as a security for the loan of the money paid to
relieve the land from the judgment lien, and that he will reconvey
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when the money is refunded, the case is not distinguishable from
any other, where the deed though absolute in terms was designed
simply as security for a loan; and parol evidence is admissible
to show the transaction to be of that character. Reigard v. Mc-
Neil, 38 111. 400.

3. Contract: MuTUuALIrY. Want of mutuality is no defense, even in an
action for specific performance, where the party not bound thereby
has performed all of the conditions of the contract ang brought
himself clearly within its terms. Bigler v. Baker, 40 Neb. 325.

4. Action to Redeem: LinrrrarioNns. The right to foreclose and the
right to redeem are reciprocal; and an action to redeem may be
brought at any time before the statutory bar of ten years is
complete. Morrow v. Jones, 41 Neb. 867.

5. Interest. The rule is well established that interest on a debt is
computed up to the time of the first payment, and the payment
so made is first applied to discharge the interest, and afterwards,
if there be a surplus, such surplus is applied to sink the prin-
cipal, and so toties gquoties taking care that the principal thus
reduced shall not at any time be suffered to accumulate by the
aceruing interest. Mills v. Seunders, 4 Neb. 190, followed and
approved.

ERrroRr to the district court for Clay county: GrorcE .
S1tUsss, JUDGE. Reversed with directions.

J. L. Epperson & Sons, for plaintiffs in error.
Qeorge H. Hastings and L. B. Stiner, contra.

Fawcerr, C.

On the 29th day of March, 1893, defendant in error, here-
inafter styled plaintiff, was the owner and in possession
of a farm of 160 acres of land in Clay county. A mort-
cage which he had given some years prior thereto had been
foreclosed, and, on the day named, the farm was about to
be sold by the sheriff under the decree of foreclosure in that
case. Plaintiff alleges that, just before the opening of
the sale, he called upon plaintiff in error, hereinafter
styled defendant, and entered into a agrecment with de-
fendant whereby it was agreed and understood between
them that defendant should bid in the land for plaintiff,
pay for the same and take the title thereto in his own
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name as security for the money so paid, and convey the
same to plaintiff at any time that plaintiff should demand
such conveyance, upon payment to him by plaintiff of any
balance that might then be due and unpaid. That defend-
ant, in accordance with this agreement, bid in the land
for $1,960. That it was further agreed that defendant
should place a mortgage on the land for $1,600, and a
second mortgage for $120. That as additional security
for his advances, defendant was to have the rents, issues
and profits of the premises until he should be fully reim-
bursed ; that when so reimbursed defendant and his wife
were to make the plaintiff a good and sufficient deed to
said premises, free and clear of all incumbrances except-
ing the two mortgages above described. That it was fur-
ther agreed that the rents and profits arising from the
premises should be applied: TFirst, to the payment of
taxes; second, to the payment of interest on said two mort-
gages; and, third, to the payment of the moneys advanced
by defendant. That defendant has taken all of the rents
and used the same, and refuses to render any account
thereof, and refuses to convey said land to plaintiff, not-
withstanding the fact that plaintiff stands ready and will-
ing to make an accounting with defendant, and to pay any
sum that may be due defendant. That plaintiff has many
times during the past two years demanded a deed and ac-
counting, which have been wholly refused. Wherefore, he
prays that an accounting may be had; that defendant may
be decreed to hold the title to said premises as trustee for
plaintiff ; that defendants be decreed to convey said prem-
ises to plaintiff in accordance with the terms uf the agree-
ment; that on failure to so convey, the decree stand as
such conveyance; and for such other, further and addi-
tional relief as in equity and good conscience plaintiff
ought to have. For answer defendants demur generally
to the 4th paragraph of plaintiff’s petition; deny all of
the other allegations therein, and then allege that the de-
fendants, nor either of them, nor any person authorized
by them, or either of them, ever made or signed any mem-
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orandum or note thereof, or any contract in writing for
the sale of said land, or in any manner relating thereto,
or for the transfer, granting, assigninent or surrcnder of
any interest therein to the plaintiff or to any other per-
son; that neither of the defendants, nor any person au-
thorized by them, or either of them, ever made or signed
any note or memorandum in writing agreeing to make a
conveyance or transfer of said land, or any interest therein
to the plaintiff or any other person, and said alleged
agreement was not, by its terms, to be performed within
one year from the making thereof. Wherefore, they pray
that plaintiff’s petition be dismissed. Tlaintiff’s reply was
a general denial.

The court below found generally for plaintiff, that the
title to the land in question was taken by defendant as
security for money advanced by him, with the express
understanding that the same was to be reconveyed to
plaintiff on the payment of the amount due, and that there
is still due defendant from plaintiff $399.17, which is a
lien on the premises in controversy; and, after stating
the amount by items, the court adjudged that defendant
have a lien upon the premises in controversy for the said
sum of $399.17; that plaintiff pay said sum into court
for the use of defendant, and that the defendants make to
the plaintiff a good and sufficient deed to the premises
within 30 days from the date of the decree, and, in the
event of their failure so to do, that the decree should in
all things operate, and be taken and construed as such
deed of conveyance, and that plaintiff pay the costs of the
action.

Counsel on both sides devote a great deal of space in
their briefs to the discussion of express, constructive and
resulting trusts—a very interesting field of discussion and
one in which the writer would gladly accompany them if
time would permit; but, as the only question to be de-
termined in this case is the correctness of the holding of
the district eourt that the deed in question was a mortgage,
we feel constrained to confine this opinion to a discussion
of that question alone.
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There is no conflict in the evidence as to the making of
the contract. Plaintiff testifies that on the day the sheriff
was going to sell the property, and just prior to the open-
ing of the sale, he called upon the defendant and said:
“Now, Frank, I did a favor for You once and I want you
to help me now. I want you to buy this place for me, and
" when I get the money I will redeem it. So Dickson bought
the property. * * * Dickson was to buy the place for
me, and when I got the money I was to give it to him;
then he was to deed it back to me.” The defendant himself
testifies: “Well, at the time that this land was for sale,
Mr. Stewart came to my office, and he told me that he
wanted to buy this land at the sheritf’s sale, but that he
didn’t have any money, or not enough money, to buy it;
and that the sheriff said he would not take him, and that
he advised him to come and get me to buy the land for him,
and then Stewart said to me that he wanted me to go up
and buy the land for him, as Davis, the sheriff, would
take me, and that he, Stewart, wanted some one to buy the
land that he could depend on.” The court asked defend-
ant the following questions:

Q. Now, was it your understanding, at the time that
you bought this farm, that you were to buy it and hold it
until Mr. Stewart could redeem it and pay you back the
amount that you had paid out? Was that your under-
standing and intention? ‘

A. Yes, sir, I was to buy it, to buy land for him.

Q. And hold it until he paid you back?

A. Yes, sir.

By General Hastings:

Q. You were to hold the land until it was redeemed, for
your security?

A. Well, I think so, but I didn’t think that it would
run ten years.

In the light of this testimony we do not see how the
trial court could have done otherwise than to find that
the deed from the sheriff to the defendant, although abso-
lute in its terms, was in fact a mortgage from the plaintiff




VoL. T1] JANUARY TERM, 1904. 429

Dickson v. Stewart,

to the defendant as security for the money advanced by
defendant.

Defendant contends that the rule so frequently an-
nounced by this and other courts that a deed, though ab-
solute upon its face, if intended as security, will be held to
be a mortgage, does not apply in a case where the maker
of the deed is a third party. In other words, that to have
entitled plaintiff to rely upon this rule, he must himself
have been the grantor in the deed, when, as a matter of
fact, the grantor was the sheriff. We do not think the con-
tention is sound. While the sheriff is the nominal grantor
in the deed, yet, the interest which he conveyed thereby
was the interest of the plaintiff. The plaintiff at that time
was the owner of the fee and in possession of the premises,
and the deed by the sheriff conveyed that ownership and
right of possession to the defendant, so that, in effect, it
was a deed from the plaintiff to defendant. It is further
contended by defendant, that the contract was void be-
cause the relation of creditor and debtor was not created
by the contract; that, if plaintiff failed to repay the moncy
to defendant, defendant would have had no action against
him for the recovery of the money. In other words, that
the contract was void for want of mutuality. We are
unable to agree with this contention, for two reasons:
Itirst, the relation of debtor and creditor was created.
Under the same evidence which we have quoted from the
record, defendant could at any time, after a reasonable
time had elapsed, have demanded payment from the plain-
tiff, and, in the event of plaintiff’s failure to pay, could
have proceeded to foreclose his deed as a mortgage, with
all the rights of any ordinarv mortgagee. Seccond, this
court has held in Bigler v. Baker, 40 Neb. 325, that “want
of mutuality is no defense, even in an action for specific
performance, where the party not bound thereby has per-
formed all of the conditions of the contract, and brought
himself clearly within its terms.”” Tn this case plaintiff
had complied with his part of the contract. .\After enter-
ing into this agreement with defendant, he made no effort
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to obtain the money elsewhere to redeem the property from
defendant’s bid, but allowed the sale to defendant for
$1,960, of property which the undisputed evidence shows
to have been worth from $3,200 to $3,500, to be confirmed,
and a deed to be issued to defendant thereunder, and im-
mediately delivered possession of the premises to defend-
ant, relying upon the fact, as stated by defendant in his
testimony, that defendant was a man “that he could de-
pend on.” Plaintiff had “performed all of the conditions
imposed upon him, and brought himself clearly within the
terms of the agreement.” Hence, under the decision of
this court in Bigler v. Baker, supra, if a want of mutuality
had existed in this case, it would not be a valid objection
to plaintiff’s right to recover. ‘While we concede that
there is some conflict in the authorities upon this point,
that conflict was considered by this court in Bigler v.
Baker, and the rule above announced adopted as the true
rule.

The next contention of defendant is that section 3, chap-
‘or 32 of the Compiled Statutes (Annotated Statutes,
9952), is a complete barrier to plaintiff’s right to recover.
Defendant must also fail in this contention. Tf defendant
did in fact bid in the land for plaintiff undcr the agree-
ment set out, he held it in trust for him, and had no other
interest in it than that of a mortgagee to secure the re-
payment of the purchase money and other advances made
by him. But if he had no intention of keeping his part
of the agreement, and did not in fact intend to hold the
property in trust for plaintiff, he was guilty of a fraud
which the court will relieve against. The court has
power to relieve against such fraud, and the means to be
employed is to convert the person who has gained an ad-
vantage by means of his fraudulent act into a trustec for
those who have been injured thereby. Ryan ©. Doz, 34
N. Y. 307. Defendant relies upon section 3, chapter 32,
Compiled Statutes, but he overlooks section 6 of the same
chapter (Annotated Ntatutes, 5955), which reads as fol-
lows: “Nothing in this chapter contained shall be con-
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strued to abridge the powers of the court of chancery to
compel the specific performance of agreements in cases of
part performance.” And he also overlooks another very
- important proposition: That a court of equity will never
permit a party to shield himself behind a statnte of frauds
in order to perpetrate a fraud. In the case of Sanford
v. Norris, 4 Abb. Ct. App. (N. Y.) 144, the court say:

“The circumstances attending his purchase are not ob-
scured in the least by any doubts, either as regards the
facts or their moral bearing; nor is any excuse or apology
offered for his violated faith; and the simple question
presented to this court is, whether the fruits of his perfidy
are secured to him by a law having for its object the pre-
vention of frauds. It stands indisputably proved that the
defendant obtained this title on the pretense that he was
purchasing for Mrs. Sandford, as a friendly act to her,
and under agreement with her that he would take and
hold the title for her bencfit. Having thus obtained the
title himself, he claims and insists that he is under no
legal obligation to carry out the arrangement, because it
is not evidenced by a writing, and that he may violate the
trust and confidence reposed in him with impunity. DBut
the law will not give its aid in support of a wrong and
fraud so flagrant. If the question could ever have becn
considered open for discussion, it must now be decmed
settled by the recent decision of this court in Ryan v. Doz,
34 N. Y. 307, wherein the equitable principle is recognized
as the established law of this state, that ‘equity will at all
times lend its aid to defeat a fraud, notwithstanding the
statute of frauds.”

The case of Ryan v. Doz, supra, considers this proposi-
{ion at great length and quotes from a large number of
cases, both in this country and England, all to the cftect
{hat a court of equity will never permit the statute of
frauds to be used as a shicld for the perpetration of a
fraud.

Another contention of defendant is that, if plaintiff had
a right of redemption, it should have been exercised within
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a reasonable time; that so long a time has elapsed since
the making of the agreement that plaintiff ought not now
to be permitted to exercise the right of redemption. That
matter has also been settled adversely to defendant, by this
court, in Morrow v. Jones, 41 Neb. 867, in which it is held
that the right to foreclose and the right to redeem are
reciprocal, and that an action to redeem may be brought
at any time before the statutory bar of ten years is com-
plete. Citing Seawright v. Parmer, 7 So. (Ala.) 201;
Green v. Capps, 142 I11. 286; Rogers v. Benton, 39 Minn.
39, and cases there cited. It follows therefore that plain-
tiff was not precluded from maintaining this action by
lapse of time.

Defendant relies with great confidence on Walter w.
Klock, 55 I11. 362, but, even if the supreme court of Illinois
had not subsequently passed upon the same matters in-
volved in that case, it would easily be distinguishable
from the case at bar. As a matter of fact the supreme
court of Illinois, in Reigard v. McNeil, 38 I1l. 400, has
held: :

“It has been held repeatedly that deeds, in form abso-
lute, may be shown to be mortgages in fact. Courts are
not estopped from looking into the facts and circumstances
of such a deed, to ascertain whether it was not intended
as a mere security for the loan of money. And parol evi-
dence is admissible to show the transaction to be of that
character. And where a party acquires the legal title by
purchase at a sheriff’s sale of land under execution, in pur-
suance of a parol agreement with a judgment debtor that
he is to hold the title thus obtained as a security for a
loan of the moncy paid to relieve the land from the judg-
ment lien, and that he will reconvey when the money is
refunded, the case is not distinguishable from any other
where the deed, though absolute in terms, was designed
simply as security for a loan.”

And in Walter v. Klock, supra, that court say that the
case they were then considering had no application to the
facts in the case of Rcigard v. McNeil. And, later, in
Klock v. Walter, 70 111. 416, the court say:
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“At the September term, 1870, this case was before this
court, and is reported in 55 I11. 362. * * * The evidence
establishes beyond doubt that the whole transaction was
for the benefit of complainant, and that she was to refund
the money, with interest. It operated as a loan to her,
and, under the terms of the arrangement, the purchase at
the sale, by McCullom, operated.as a mortgage. He was
simply to hold the land until complainant could sell it,
and pay the money, with interest. By the arrangement he
took the legal title, but in equity a trust resulted to her.”
Citing Rceigard v. McNeil, supra, and Smith v. Doyle, 46
I11. 451, cach being a case where a sheriff’s deed was held
on parol proof to be a mortgage. It will thus appear that
the supreme court of Illinois, instead of favoring defend-
ant’s contention, is clearly in line with our holding in this
case.

Defendant assigns five errors in the court’s computa-
tion, all of which we have carefully considered. The court
charged defendant with $30 for rent of pasture for the
year 1894. This was error, as no rent was paid for the
pasture that year. Defendant is charged with $146.71
and interest, for sand in 1897. This is not quite correct.
The total amount is $146.30, and interest shuuld only be
charged on $140.20 from December 12, 1902. The court
charged defendant with 400 bushels of corn in 1893, $80.
The amount was only 300 bushels, $60, an error of $20.
The court charged defendant with corn rental in 1896, $30.
The evidence shows, and the parties agree, that there was
a total failure of the crop for 1896 so that no rent was
received for that year. We observe also that the court
charged defendant with only $90 for 600 bushels of corn
in 1895, instead of $120, an error of $30 the other way.
The decree should be amended so as to correct these errors.
Defendant also claims that the court erred in charging
defendant with 500 bushels of corn for 1902, claiming that
500 bushels was the total crop and not the rent portion
thereof; but by reference to question 12, record p. 97, it
will be found that the 500 bushels of corn referred to was

31
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the rent portion of the crop; hence the finding of the court
on that point is correct. - '

The court followed an erromncous rule in computing
interest on the debits and credits. The rule is well estab-
lished that “Interest on a judgment or debt due is cow-
puted up to the time of the first payment, and the pay-
ment so made is first applied to discharge the interest, and
afterwards, if there be a surplus, such surplus is applied to
sink the principal, and so fotics quotics—taking care that
the principal thus reduced shall not at any time be suffered
to accumulate by the accruing interest.” Jlills v. Saunders,
4 Neb. 190, and Deris v. Neligh, T Neb. 78. This method
the court did not adopt.

The decree fails to do complete justice to the defendant
in - another particular, namely: Before plaintiff would
be entitled to a deed from defendant for the lands in con-
troversy, he should not only pay the amount found due
under the accounting of the court, as corrected by this
opinion, but he should also relieve defendant from his
liability on the $1,600 note and mortgage.

The case should be reversed and remanded to the dis-
trict court, with directions to make another computation
in harmony herewith, and to modify the decree so as to
require plaintiff to pay the corrected amount and relieve
defendant of his liability on the $1,600 note and mortgage,
within a reasonable time to be fixed by the court; and that,
upon such being done, defendant be required to reconvey;
and we so recommend.

ALBERT and GLANVILLE, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is reversed and
the cause remanded, with directions to that court to cor-
rect its computation and modify its decree to conform to
the views expressed in said opinion.

JUDGMENT ACCORDINGLY.
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WILMER W. WILsoON v. OTor C'OUNTY.
FrLep MArcH 17, 1904. No. 13,333.

1. County Officers: CoxNTRACTS. Section 51, article I, chapter 18,
Compiled Statutes, which prohibits county officers from being
pecuniarily interested in or receiving the benefit of any contract
executed by the county for the furnishing of supplies or any other
purpose, is general in its nature, and applies to all county officers
and to every class of contracts.

ACTION. A contract between a county and one of its officers,
whereby such officer undertakes to perform extra-official services,
for which the county undertakes to pay him compensation in ad-
dition to the fees or salary allowed by law, is in violation of
said section and will not support an action for such extra com-
pensation. Shepard v. Easterling, 61 Neb. 882, contra, over-
ruled.

ERrOR to the district court for Otoe county: PatL
JESSEN, JUDGE. Affirmed.

W. W. Wilson and L. F. Jackson, for plaintiff in crror.

A. A. Bischof, contra.

ALBERT, C. .

The parties to the record in this court stand in the same
order they stood below. The plaintiff was county attorney
of the defendant county. - While holding that oftice, and at
the instance and request of the defendant, he followed
certain litigation from the district court for his county
to this court, where he appeared and represented the
county; he also prepared and filed a petition for the de-
fendant in an action which it brought in another county,
but did not conduct the litigation which followed. This
action was brought to recover the reasonable value of the
services of the plaintiff in the matters just mentioned.
The district court sustained a demurrer to the petition and
gave judgment for the defendant, and the ouly question
presented to this court is that raised by the demurrer,
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The only statutory provision touching the compensation
of a county attorney is section 19, chapter 7, Compiled
Statutes (Annotated Statutes, 9143). It fixes the annual
salary of such officer, and provides for the payment. of his
traveling and hotel expenses, where engaged in actions in
which the state or county is a party interested, “which
have been transferred by change of venue from his county
lo any other county in the state.” That the compensation
thus fixed is in full of all services rendered by county
attorneys in the discharge of their official duties, is con-
ceded. It follows, then, and the petition is framed on the
theory that, if the plaintiff is entitled to recover, it is by
virtue of a contract hetween himself and the defendant
county, whereby he was employed to render services which
in their nature were extra-official.

This brings us at once to what we regard as the vital
question in this case, namely, can a county officer make a
valid contract with the county for compensation for extra-
official services? TIn Shepard v. Easterling, 61 Neb. 882,
this court answered this question in the affirinative. But
it is clear that the question was not necessarily involved
in that case. It is not discussed, and is adverted to only
in that portion of the opinion devoted to the discussion of
a proposition which the opinion itself shows was not urged.
Throughout the entire opinion there is no mention or
reference to the statute, which in express terms forbids
contracts between a county and any of its officers. IFor
these reasons, and because of the importance of the ques-
tion involved, we do not feel bound, so far as that question
is concerned, by the view expressed in that case, and shall
consider the question accordingly.

Section 51, article I, chapter 18, Compiled Statutes (An-
notated Statutes, 4469), provides: “No county officer shall
in any manner, directly or indirectly, be pecuniarily in-
terested in or receive the benefit of any contracts executed
by the county for the furnishing of supplies, or any other
purpose.” A violation of that provision is denounced as a
felony in the section immediately following it. The temp-
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tation of public officers to vicarious generosity is well
known. It assails them with greater force when the object
of such generosity is one of their own number, and in a
position to reciprocate, or to further or thwart the pur-
poses of his fellows. The object of the provision just
quoted is to remove that temptation so far as possible, and
to render innocuous that spirit of amity and reciprocity
which is apt to prevail among public officers. In view of
the mischief aimed at by such provision, and its compre-
hensive language, there can be no doubt that it was in-
tended to include every species of contract in which an
officer of the county may have a pecuniary interest,
whether it be for furnishing supplies or services. It is
true such provision was enacted long before the office of
county attorney was created, but that may be said of the
statute relating to embezzlement by a public officer, and
other statutes, which unquestionably apply to a county
attorney. The provision is general, and there is nothing
in its object, or in the nature of the office of county at-
torney, from which it may be fairly inferred that such
officer is exempt from its operation. He is the legal
adviser of the officers who are authorized to act on behalf
of the county in making contracts, and who must eventu-
ally pass on claims based on such contracts; his influence
with such officers is generally commensurate with his fit-
ness for his office, and it is not difficult to see that there
would be a strong temptation to turn that influence to his
own advantage, were he permitted to contract with the
county.

In this view of the case we are nét called upon to de-
termine whether it was the official duty of the county at-
torney to represent the county in the matters for which
he seeks to recover. If it were such duty, then his com-
pensation therefor is covered by the salary fixed by law;
if, as is claimed, such services were rendered in pursuance
of a contract with the county, then, as we have seen, the
contract is in violation of a positive statute, and there can
be no recovery thereon.
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It is recommended that the judgment of the distriet
court be affirmed.

GLANVILLE, C., concurs.

Faweerr, €., not sitting.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

ATFFIRMED.

MARY ELLA TysoX v. AMasa IF. T'YSON 27T AL,
FrLep MarcH 17, 1904. No. 13,343.

1. Dower and Homestead: County Courr: Jurispicrion., When a
widow is entitled to dower and homestead in lands of which her
husband died seized, and the facts upon which her right of home-
stead and dower depend are not in dispute, the county court of
the county in which the estate of the husband is settled has
jurisdiction to assign such dower and homestead.

In order to oust the county court of such jurisdiction, the
right of the widow must be disputed by presenting an issue of
fact, which if established by proof would defeat her claim of
dower or homestead, and such issue must be one which the
county court by its organization is unable to try. Following
Quthman v. Guthman, 18 Neb. 98; Serry v. Curry, 26 Neb. 353.

3. Extent of Homestead. In a contest between the widow and the
heirs at law as to the extent of her homestead in suburban lands,
she is entitled to a homestead not exceeding 160 acres in area
and $2,000 in value.

ErrorR to the district court for Washington county:
CHARLES T. DICKINSON, JUDGE. Affirmed.

Brome & Burnett, for plaintiff in error.
Frank Dolezal and E. C. Jackson, contra.

ALBERT, C.

Peter Tyson died intestate in Washington county; the
plaintiff in error is his widow; the defendant in error,
Amasa F. Tyson, is his only child, and had attained his
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majority at the time of his father’s death. The other de-
fendant in error is administrator of the estate. On the
15th day of January, 1903, the defendant in error, Tyson,
filed a petition in the county court which, so far as is
material at present, is as follows:

“The said decedent (referring to the intestate) died
seized of the following described lands situated in said
Washington county, to wit: The north half of the south-
west quarter, N. W. 14 of 8. E. ¥, and lot 1 of section 9
in township 17 north, range 10 east, and containing about
156 and 34 acres of land, and all of which is a farm highly
improved and the reasonable value of the use of the culti-
vated lands of said farm a year, being the rent thereof, is
reasonably worth the sum of $350 a year and was worth
said rental during the year 1902. That said Mary Ella
Tyson claims a homestead interest in said premises, and
occupies the dwelling house and buildings under her claim
that the same was the homestead of said decedent and of
herself during the lifetime of said decedent and at the
time of.his death, and your petitioner alleges that the said
homestead consisting of the said dwelling house and out-
houses and the land upon which the same are situated to
the extent in value of $2,000 is a homestead, and that the
said Mary Ella Tyson is entitled to use and occupy said
dwelling house and outhouses with so much land upon
which the same is.situated as taken together with said
buildings, shall equal in value the sum of $2,000, and no
more, as a homestead. That in addition to said homestead,
the said Mary Ella Tyson is entitled to dower interest in
said land to the extent of one-third thereof, and is entitled
to have the same set aside, and that your petitioner is en-
titled to the remainder of said premises, and that the said
Mary Ella Tyson under the said claim of homestead and
dower wrongfully excludes your petitioner therefrom, and
wrongfully claims the whole of said real estate as home-
stead and dower, and refuses to account for the rent of that
portion thereof not included in the homestead interest to
which she is entitled; that said real estate is of the value
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-of $11,750, and exceeds the homestead in value by $9,750,
and the said Mary Ella Tyson also claims the right to re-
ceive from said estate the said sum of $35 a month as
support, as specified in said order of this court, and is
drawing the same.”

The prayer is for the appointment of three persons to set
off the homestead and dower of the plaintiff by metes and
bounds, the former not to exceed $2,000 in value.

The answer, among other allegations, contains the fol-
lowing:

“That said Mary Ella Tyson is receiving $35 a month
for her support, and is occupying and using the land de-
scribed in said petition and claims the exclusive right so
to do. Further answering, said Mary Ella Tyson alleges
that the land described in said petition consists of 15634
acres of land, being the land upon which the dwelling
house of said deceased is situated, and not in any incor-
porated city or village; that said land and all of it was the
homestead of said Peter Tyson and Mary Ella Tyson, his
wife, upon which they resided at the time of the death of
said Peter Tyson, and that said homestead and all of it
at the death of said Peter Tyson vested in his surviving
wife, Mary Ella Tyson, during her life, and said petitioner,
Amasa F. Tyson, has no right to or interest in said land
during the life of said Mary Ella Tyson. Said Mary Ella
Tyson further shows to the court that said petitioner has
no present interest in said land; that the county court of
said Washington county has no right or power to try or
in any manner adjudicate the claim and title of said Mary
Ella Tyson to said land and all thereof, or by its judg-
ments or decrees in any manner inquire respecting same,
determine or interfere with her right to the use and posses-
sion thereof, or to set off a homestead or assign dower
therefrom, and the said Mary Ella Tyson hereby objects to
the exercise of any power or jurisdiction of said county
court in that behalf.”

A hearing was had, and the county court found that the
plaintiff in error had a homestead in the premises, or in so
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much thereof as should not exceed in value $2,000, and was
cntitled to dower therein, and appointed three persons to
assign her dower and homestead by -metes and bounds.
FFrom that decree the plaintiff in error prosecuted error to
the district court, where the decree of the county court was
aftirmed. The case is brought here by petition in error.

The plaintiff contends that the county court was without
jurisdiction over the subject matter. This contention is
based on section 16, article VI of the constitution, which
gives county courts original jurisdiction in all matters of
probate, settlements of the estates of deceased persons,
the appointment of guardians and the settlement of their
accounts, and such other jurisdiction as may be given by
general law, but which also provides that they shall not
have jurisdiction “in actions in which title to real estate
is sought to be recovered, or may be drawn in question.”

Guthman v. Guthman, 18 Neb. 98, involved a construc-
tion of the constitutional provision just quoted. In that
case, the widow made application in the county court for
an assignment of dower, and inferentially homestead, in
certain lands of which her husband died seized. Her right
of dower and homestead in the lands was admitted, but
the jurisdiction of the county court to grant the relief
sought was challenged on the same ground that. the juris-
diction of such court is questioned in this case. The hold-
ing of the court in that case is reflected by the headnotes,
which are as follows:

“1. When a widow is entitled to dower in the lands of
which her husband died seized, and her right to dower is
not, disputed by the heirs or devisees, or any person claim-
ing under them or either of them, it may be assigned to
her in whatever county the lands may lie, by the county
court of the county in which the estate of the husband is
settled, upon the application of the widow.

“2. In order to oust the county court of such ]llI‘lSdlC-
tion, the right of the applicant to such dower must be
disputed by presenting an issue of fact which, if estab-
lished by proof, would defeat her claim of dower, and such
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issue must be one which the county court by its organiza-
tion is unable to try.

“3. A county court has jurisdiction to set aside a home-
stead to a widow by virtue of its general jurisdiction in
matters of probate and the settlement of estates.”

In Serry v. Curry, 26 Neb. 353, this court, after quoting
the second headnote in Guthman r. Guthman, supra, say :
“This, we think, is a correct -statement of the law, and will
he adhered to.” The jurisdiction of the county court in such
matters is also recognized in Brandhoefer v. Bain, 45 Neb.
781, and Clemons v. Heclun, 52 Neb. 287. The plaintiff
has not overlooked the rule announced in Guthman r.
(futhman, supra, but attempts to distinguish between that
case and the one at bar. The distinction as stated in the
language of her brief is as follows:

“In the Guthman case, the widow filed her petition
claiming dower. The heir at law by his answer admitted
that she was entitled ‘to have and receive her dower right
in the estate” Under these circumstances, the court might
very well say, as it did, ‘that the petitioner’s right of dower
was not disputed in the manner contemplated by the stat-
ute 8o as to oust the county court of jurisdiction.’ In the
case at bar, the petition of Amasa F. Tyson in the county
court recited the fact that plaintiff in error claimed all
of the premises as a homestead, and alleged that she wrong-
fully excluded the petitioner from the entire premises on
account of such claim. It appeared upon the face of the
petition that the precisc and only question the petitioner
sought to have determined was the validity of the claim of
plaintiff in error to a life estate in the whole 1563
acres.” _

The language thus quoted obviously shows some points
of difference between the two cases, but they are not, we
think, such as would remove the case at bar from the
operation of the rule announced in the other. It is con-
ceded by counsel that the pleadings in this case presented
no question of fact, but merely a question of law. That
was precisely the’condition of the pleading in Guthman ¢,
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G uthman, supra, and this court held, as we have seen, that,
in order to oust the jurisdiction of the county court, the
right of the applicant must be disputed by presenting an
issuc of fact which, if established by proof, would defeat
her claim, and such issue must be one which the county
court by its organization is unable to fry. As mno such
issue was presented in this case, on the authority of the
cases just cited, it seems too clear to admit of argument
that the county court had jurisdiction in the premises.

Another contention of the plaintiff is that she is entitled
to hold and occupy the entire tract of land as a homestead,
regardless of its value, and this contention is supported by
a more plausible argument than we should have thought
possible in view of the plain provisions of the homestead
act. A homestead within the meaning of that act, chapter
36, Compiled Statutes (Annotated Statutes, 6200), is
defined and limited by the first section thereof, which is
as follows:

“A homestead not exceeding in value $2,000, consisting
of the dwelling house in which the claimant resides, and
its appurtenances, and the land on which the same is
situated, not exceeding 160 acres of land, to be selected
by the owner thereof, and not in any incorporated city or
village, or instead thereof, at the option of the ¢laimant, a
quantity of contiguous land not exceeding two lots within
any incorporated city or village shall be exempt from
judgment liens and from execution or forced sale, except
as in this chapter provided.”

The first limitation imposed is that the homestead shall
not exceed $2,000 in value; the next, that it shall not ex-
ceed 160 acres of land not in any incorporated city or
village, or, in licu thereof, not exceeding two lots within
such city or village. The head of a family might actually
occupy more than 160 acres of land, not in an incorporated
city or village, or more than two lots in such city or vil-
lage, as a family homestead. But it will not be claimed
that, in a case of that kind, the surviving spouse would
take a life estate in the excess by virtue of the homestead
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act. The limitation as to value is as certainly and posi-
tively fixed by statute as the limitation as to quantity.
Neither are we able to see that the sur viving spouse has
any greater rights when the claimant of the excess is an
heir of the deceased instead of a creditor. The homestead,
which vests in such survivor for life, is the identical home-
stead in quantity and value defined in section 1 of the act.
The statute recognizes none other.

It is also contended that the county court erred in not
taking into acount the rights of the plaintiff under the
provisions of section 22, chapter 23, Compiled Statutes
(Annotated Statutes, 4922), to the effect that a widow
who, at the time of her husband’s death, shall be living
therewith, and not owning in her own right a residence
suitable to her condition in life, may remain in the dwell-
ing house of her husband after his death, so long as she
remains a widow, without being charaeahle with rent.
This contention is supported by no argument, and it will
suffice to dispose of it to say that it is not presented by
the pleadmgs

It is recommended -that the decree of the district court
be affirmed. :

GLANVILLE, C., concurs.

Fawcerr, C, not sitting.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is

AFFIRMED.

(FEORGE GARTNER V. CHICAGO, ROCK ISLAND & PACIFIC RAIL-
WAY COMPANY.
Frep MarcH 17, 1904. No. 13,430.

1. Lands: AcCTION FoR DAMAGES. One in possession of real estate,
under a contract with the owner for the purchase thereof, has
sufficient title to maintain an action for damage to the land.
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2.

In such case, it is not necessary for the plaintiff
to show the precise nature of his contract, so long as it suffi-
ciently appears that, at the time the damage accrued, he was in
possession under a contract of that character.

3. Error: REVIEw. Where the evidence on a vital proposition is er-
roneously excluded, it is not necessary for the party offering it
to proceed to establish other propositions in his case in order
to predicate error on such ruling.

4. Successive Actions. Where an obstruction causing the overflow of
water and consequent damage to adjacent lands is of such a
character that, unless interfered with by the hand of man, it will
continue indefinitely, the damages, past and prospective, are re-
coverable in one action, and successive actions therefor can not
be maintained.

ERROR to the district court for Pawnee county: JOHN S.
STULL, JUDGE. Reverscd.

Storey & Storey, for plaintiff in error.

Hazlett & Jack, contra.

ALBERT, C.

The petition states two cause of action: The first, so
far as is material at present, is substantially as follows:

That in 1896, under and by virtue of a contract of pur-
chase with the owner thercof, the plaintitf entered upon
and took possession of certain real estate, and continued
to keep possession thereof under said contract of purchase
until 1898, when he paid the full amount of the purchase
price, and the title in fee was conveyed to him by the
owner; that the defendant’s road extends through and
across the above premises, and on the 11th day of March,
© 1897, the defendant negligently and carelessly caused a fire
to be sct out by one of its engines, whereby a certain or-
chard on said premises was wholly destroyed and the
plaintiff damaged in the sum of $355. The sccond causc
of action is for damage for the negligent construction and
maintenance of a roadbed or embanknient across a ravine,
wherehy the surface water is accumulated and thrown
back upon the plaintiff's land.
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As to the first cause of action so far as the questions
raised in this court are concerned, the answer may be said
to be a general denial. As to the second cause of action,
the defendant entered a general denial, except as to some
formal matters, and a plea of a former adjudication. Tho
reply amounts to a general denial.

At the close of the testimony the court directed a verdict
for the defendant, and the plaintiff brings error.

As to the first cause of action, the principal complaint of
the plaintift is based on the rejection of certain evidence
offered by him to show sufficient title to emable him to
maintain the action. The pleading and the proof show that
he was not the holder of the legal title to the premises at
the time the alleged loss occurred. Hence the case does not
fall within the general rule stated in 13 Ency. Law (2d
ed.), 432, to the effect that, in an action for damages for
injuries to real estate, actual exclusive possession is suffi-
cient evidence of title, unless the defendant shows an out-
standing adverse title of higher dignity than a mere pos-
sessory one.  In other words the plaintitt having shown an
outstanding title in fee simple at the time the loss occurred,
bare proof that he was in possession of the premises at the
time would not make a prima facie case as to his right to
maintain the action. He took the stand in his own behalf
and testified that in 1894, and while his brother was the
owner of the premises, he went into possession therecof—
under what arrangement does not appear—and continued
in possession until after the loss occurred, which was on
the 11th day of March, 1897; that on the 24th day of
December, 1896, and while he was thus in possession of the
premises, he entered into a contract with his brother for
the purchase thereof. He produced a letter which he tes-
tified to having received from his brother, which is as fol-
lows:

. ‘ “BrLorr, Wis., Dec. 4, '96.
“DrEAR BROTHER GEORGE: T received vour letter of the
2, it found me well and I hope these few lines will find
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you all the same. I will take $30 an acre, you will have
to measure the land. I think there must be 107 acres they
have no right to tax a man for land if he has not got it
you send me $200 so I get it next week and the rest as
you say in your letters. How many bushels of rye was
there and what is it worth and how many bushels of corn
is there and what is it worth. Is Kretzer there or have
they moved away. I will close for this time. By by with
love to all from your brother. HeNrY J. GARTNER.”

He testified that this letter was in reference to the
premises in question, that he and his brother had previous
correspondence with reference thereto, and that he bought
the premises on the strength of that letter which he called
his contract; that he made his first payment on the land
December 24, 1896, and completed his payments thereon
in 1898, and thereafter received a deed of conveyance there-
tor from his brother. Two other letters from his brother
were produced and identified, which the plaintiff offered
to show were in regard to the same transaction. They are
as follows:

“Berort, Wis., Feb. 6, ’96.

“DrAR BROTHER GEORGE: I received your letter of 2,
it found us all well and I hope these few lines will reach
you all the same. I am positive that T have made a deed
to you for the land before we moved here on the north side
of the R. R. You look up the reckords and sce if not you
will have to measure the land on the north side so I will
now about how many acres there is so I can make the deed.
You must have forgot- tht I was to have intrist at seven
per cent. for $1,000 from Dec. 1, 1896, till it is paid; you
have only sent me $200 on the $1,000 in Dec. so it will
be more than $870 till you get it paid. I will not be able
to handle any corn for it is only fetching 25¢ a bu. here
will you tell Lewis send me the receipt to make the salve
that he makes I have lost the one he gave me. I do not
know what the Pentacosts are doing with Bain I think
C. F. Nigh the Co. Tr. at Pawnce City is appointed ad-
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ministrator over the property there so I think he will see
about Bain. Has Bain any winter grain on Pentacosts
land. By by your brother with love to all.

. “HENRY J. GARTNER.

“It I remember correctly I mad a deed to you that you
was to pay $700 of the $1,700.”

“Bero1r, Wris., Oct. 23, "98.

“DpaAR BroOTHER GFRORGE. I received your letter and
draft it found us all well as usual and I hope these few
lines will reach you all the same enclosed you will find the
deed. Mr. Livermore said it will be just as good as to make
a new deed and save the expense and time of riting a new
deed and as for you to sending the tax receipts they are of
no use to me since you have bought the place. I wish you
would go to Pawnee City and pay the taxes on my lot 4
and part lot 3 you no which are my lots and see if there are
any back taxes and straighten them up and send the tax
receipts and I will pay you and se if the little three corner
on the north side of the R. R. right away and on the south
side of the 8. E. corner block of the village of (lartner is
taxes separate and are paid and about the land at Amboy
III. Tam not able to say anything unless I would go there;
it will cost me about $6 car fare to go thair besides my
time it will take perhaps about 2 days; I had a man tell
me that it must be the worst kind of marsh land for you
can not get good land at any such figers. If you want me
to look at that land 1 will tell you just what it is but you
will have to give me the exact deseription of the land and
I will look it up. So by by from your brother with best
regards to all. HENRY J. GARTNER.”

The deed was also produced. Tt appears to have been
acknowledged on the 2d day of February, 1896, and to
have been originally made to another party, whose name is
erased and that of the plaintiff substituted. These several
letters and the deed were offered in evidence and excluded;
the offer of the plaintiff to show that the second and third
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letters referred to the land in question was also rejected.
The exelusion of this evidence is now assigned as error.
The objections to the introduction of this evidence are
couched in the most general langunage, and seem to have
been made and sustained on the theory that the evidence
offered was insufficient to show a complete contract of pur-
chase between the plaintiff and his brother. ITad it been
necessary for the plaintiff to show the precise terms and
conditions of such contract, this evidence doubtless would
have been insufficient. But such was not the case. The
question before the court at that time was not.the precise
nature of the plaintiff’s contract with his brother, but
whether plaintiff’s title to the land at the time the loss oc-
curred was sufficient to enable him to maintain the action.
In his petition he alleged an equitable title, based on his
possession of the premises under the contract for the
purchase thereof, which would be sufficient title to enable
him to maintain the action. Omahe & R. V. R. Co. v.
Brown, 29 Neb. 492. The first letter contains an offer
from the owner of the land of the terms upon which he
would sell. The second is dated February 6, 1896, but
from its contents it is clear that the date is a mistake
and should be 1897. This letter shows that the owner of
the land was preparing to execute a deed for the land to
the plaintiff, and reminds him of the terms upon which
payment is to be made. The third refers to an enclosed
deed, and acknowledges receipt of a draft. Taking the let-
ters and the deed, in connection with the plaintiff’s cvi-
dence that he entered into possession on the strength of
the first letter, and had fully paid for the land before he
received the deed, and with his offer to show that the let-
ters all refer to the land in question, it seems to us the
evidence exeluded would have strongly tended to show, to
say the least, that the plaintiff at the time the loss oc-
curred was in the possession of the premises under the
contract with the owner for the purchase theveof, and
should have been received.. So far as the deed itself is
concerned, the last letter shows that it was originally
32
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made to another party, and that the grantor, in order to
save expense, erased the name of such third party and in-
serted that of the plaintiff. Whether such ¢hange was
made before or after the formal exccution of the deed is
not entirely clear, nor is it material for present purposes
to inquire, because if ineffective as a conveyance of the
legal title, there can be no doubt of its evidential value,
taken in connection with the other evidence on the question
whether the plaintiff was in possession under a contract
of purchase. It is contended that the exclusion of this evi-
dence was error without prejudice, because the plaintiff
failed in his proof on other features of the case. This con-
tention, we think, is without merit. Omne of the proposi-
tions which the plaintiff was required to establish, in or-
der to recover on his first cause of action, was that he had
sufficient title to the premises when the loss occurred to
cnable him to maintain the action. When his proof on
that proposition was rejected, erroneously, we think, he
was doomed to defeat. whatever proof might be fortheon-
ing on other branches of the case. The law does not re-
quire vain things, and does not, therefore, require a liti-
gant to furnish proof which could in no manner affect the
result of the trial. This of course applies only to the cause
of action in support of which the evidence was offered.

As to the second causc of action, it is pleaded as a de-
fense, and conclusively shown in evidence, that soon after
the construction of the roadbed or embankment, alleged
to have caised the overflow of plaintiff’s lands and con-
sequent damage thereto, the then owner of the lands from
whom plaintiff’s title to such lands is derived brought an
action against the defendant and another, asking judgment
on these causes of action, one of which was for damage for
injury to a part of said lands by reason of the negligent
- construction of such roadbed or embankement, whereby
surface water was thrown back and over the lands. In that
action, judgment was given generally for the plaintiff,
which was subsequently paid.

The general rule is that, where the obstruction causing
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the overflow of water and consequent damage to the land
is of such a character that, unless interfered with by the
hand of man, it will continue indefinitely, the damages,
past and prospective, are recoverable in one action, and
successive actions therefor can not be maintained. Hodge
v. Shaw, 85 Ia. 137; McGillis v. Willis, 39 T1l. App. 311;
Pierro v. St. Paul & N. P. R. Co., 39 Minn. 451. The cause
of action is single and indivisible, and when it passes into
judgment, such judgment is a bar, not only to a subsequent
action for the damages to the land actually litigated, but
to a subsequent action for any such damagc thereto as
might have been litigated in the former suit. Perry v.
Dickerson, 85 N. Y. 345; Baird v. United States, 96 U. 8.
430; DeWeese v. Smith, 97 Fed. 309; Bartels v. Schell, 16
Fed. 341; Beronio v. Southern P. R. Co., 86 Cal. 415; Broz-
ton v. Nelson, 103 Ga. 327, 68 Am. St. Rep. 97. That such
judgment is binding not only on the parties but their
privies is elementary.

The obstruction complained of in this case is the same
one that was alleged to have caused the damage in the
former suit; it is of a permanent character, and one which
will continue indefinitely unless interfered with by the
hand of man. It follows, then, from what has been said,
that the entire damage to the land, past and prospective,
was recoverable in the former suit, and that the judginent
rendered therein is a bar to the plaintiff’s second cause of
action.

There is one point of difference in the petition in the
former case and that in the present which requires notice.
In the former, a total lack of provision for carrying off the
water is averred; in the present, it is alleged in effect that
no such provision had been made save a certain ditch,
which, it is alleged, was of insufficient capacity and. fall to
carry off the water, and which the defendant had permitted
to become and remain obstructed. The ditch was con-
structed before the former suit was brought, and any faults
in its original construction were part of the plaintiff’s case
at that time. Hence, not only the negligent construction
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of the road itself, but also of the ditch which was a part of
the same project, is eliminated from the present case by .
the former adjudication. If, then, the plaintiff has a cause
of action for the overflow of his land, it must be for such
overflow as was occasioned by the obstruction of the ditch,
as that is the only act or omission approaching negligence
- averred which is not included in the former adjudication.
But there is a total failure to show what portion, or that
any portion, of the alleged damage was occasioned by the
omission to keep and maintain the diteh free from obstrue-
tions. It follows, then, that the defendant was entitled to
the direction of a verdict so far as the second cause of ac-
tion is concerned. But as the judgment and verdict are
general, for the erroneous exclusion of the evidence offered
by the plaintiff in support of his first cause of action, the
judgment should be reversed and the cause remanded for
further proceedings acording to law.

Fawcerr and GraNvivLg, CC., concur.

By the Court: TIor the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the canse remanded for further proceedings according to
law.

REVERSED.

RoserT JOHNYON, TRUSTEE, AIPELLEE, V. SHERMAN COUNTY
TRRIGATION, WATER POWER AND IMPROVEMENT (OM-
PANY, APPELLANT.

FILEp MARcH 17, 1904. No. 13,453.

1. Appeal: ReversaL. Where, upon appeal of a suit in equity, the
decree of the trial court in favor of the plaintiff is reversed and
the cause remanded for further proceedings upon amended plead-
ings, nothing has become res judicata, or the “law of the case”
binding on the trial court, except that the pleadings and evi-
dence on the first appeal did mot authorize the decree.

2. Appurtenances. The ruling made on the former appeal, that,
“Where a mill is erected and a water-power obtained by the aid
and cooperation of adjoining landowners, any right of flowage
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over their premises of water for the mill arranged for and con-
templated by the owners, as subscribers toward its construction,
becomes appurtenant to the rpill,” reannounced.

3. Easement: ParoL AGreeMENT. If one owning land traversed by a
stream sells a portion thereof to another, and at the same time
gives such other person by parol the right to overflow the re-
mainder of the land by erecting a dam on the land so conveyed,
and the purchaser, relying on such parol agreement, erects such
dam and a mill operated by water, and maintains the same, the
parol agreement becomes enforceable. If viewed as a license, the
acts of the purchaser render the license irrevocable. If viewed
as an easement, they take the grant out of the statute of frauds.
Newcomb v. Royce, 42 Neb. 323, followed.

4, Conveyance: CoxsibrrarioN. The above rule applies as well where
the mill site is conveyed in consideration of the erection of the
mill, as where other consideration is paid therefor, and where the
privileges given consist of other beneficial rights necessary to
the use of the mill.

5. Mortgage Foreclosure: SHERIFF'S DEEp: EAseMENTS. Where a
sheriff’s deed, made as the result of foreclosure of a mortgage,
properly conveys realty consisting of mill property together with
.he appurtenances thereto belonging, the easements appurtenant
to the mill property and necessary to its use and enjoyment,
owned and used by the mortgagor in connection therewith at the
time of the foreclosure, pass as appurtenances to the miil property.

6. Lease: StTaTUTE OF LimitaTIONS. Where, after conveyance of such
property by sheriff’s deed, the premises are leased by the pur-
chaser to the mortgagor, possession of any portion of the property
or its appurtenances, derived by third persons from the tenant,
will not stop the running of the statute of limitations in favor of
the lessor’s title.

7. Review: DECREE. Record examined, and held to authorize the de-
cree except as modified herein.

8. Easement: RicHTS oF OWNER. An easement consisting of the right
to maintain a mill-pond upon the land of another, does not de-
prive the owner of the land of any use thereof which does not
interfere with the enjoyment of the easement.

ApPEAL from the district court for Valley county: JoHN
R. THOMPSON, JUDGE. Reversed with directious.

R. J. Nightingale, for appellant.
0. A. Abbott, contra.

GLANVILLE, C.

This case is before the conrt a second time on appeal by
the defendants, having been once reversed by an opinion
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found in 63 Neb. 510, wherein it was remanded for
further proceedings. A general statement of the matters
in dispute is found in that opinion, to which we refer, men-
tioning herein only such other matters as are now involved.
A new trial was had upon new pleadings, and new findings
and decree were made in plaintift’s favor, different in some
regards from the original decree. It is herein contended
by defendants that certain matters retried by the district
court had become res judicata by our former decision, and
we take up this contention first. The question involved
in this case is, what rights passed to the plaintiff by a
judicial sale of the mill property involved, as appurte-
nances thereto? To be more specific, the rights in dispute
are the rights, claimed by the plaintiff to have so passed,
to flow land north of the mill site as a part of the mill-
pond, the fee to which land was purchased by the mort-
gagor after the date of the mortgage which is the basis of
the plaintift’s title, but which land was theu so flowed;
also the right to use a portion of the mill-race as then actu-
ally constructed, not upon land to which the mortgagor
ever acquired the fee, together with a right to take water
from the river in connection therewith. We think the
scope and extent to which our opinion on the former ap-
peal goes, as adjudicating the rights of the parties herein,
is fairly shown by the following excerpts therefrom.
“Plaintiff alleges an agreement, oral or in writing, between
the various owners of the property affected and Schaupp,
in the spring of 1887, to make to Schaupp an absolute title
to the strip of land constituting the present race-way in
consideration that Schaupp should erect the mill.” “As
before suggested, the question raised is as to the existence
of title in the plaintiff to the strip of land claimed for a
head-race in the north half of the section, and also as to
the extent and character of the water right possessed by
plaintiff.” “It seems clear that the decrce as it stands
can not be sustained. It gives a degree of control to the
mill-race as it now exists which only belongs to one who
holds in fee. As above stated, the evidence is very far
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from disclosing any such title in any portion of the north
half of the section on the part of plaintiff.” “The state
of facts in this case warrants no finding of an absolute
and exclusive right in plaintiff to the damn and to the race-
way, with its tow-head and sluice in the north half of the
section.”  “It seems, however, clear that there was during
all the time from 1887 until the irrigation company’s
purchase, with only temporary interruptions, some use of
water privileges by the mill.” “It would seem that plain-
tift’s rights in the premises depend upon something neither
alleged nor shown by the evidence with any definiteness,
viz., the rights held by John G. Schaupp in this mill-race
and water-power on November 21, 1887, at the time the
deed was made to Charles Moore and August Schaupp for
his benefit, and the mortgage executed by them.” “Some
prior right to draw water from the river over the original
race-way, as contemplated at the time of the subscription
agreement, and as conveyed by Wall, with a right to con-
demn for additional race-way and mill»pond, and, when
that is done, to have so much use of the water, seems to
be the extent of plaintiff’s rights. To vindicate them will
evidently require an amended petition and a new trial
It is therefore recommended that- the decree of the dis-
trict court be reversed and set aside, the injunction dis-
solved, and the cause remanded for further proceedings.
By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
set aside, the injunction dissolved, and the cause remanded
for further proceedings. Reversed and remanded.”

We are persuaded, and so hold, that plaintiff had, when
the cause was thus remanded, a right to amend his plead-
ings by alleging any facts that would show any lawful
right he claimed touching the things in controversy, and
to introduce any competent evidence to establish those
facts; that he was neither confined to, nor precluded
from using the allegations in the former pleadings, nor
the evidence produced on the former trial; that he might
in the new trial prove any fact material to his rights,
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whether he had pleaded and failed to prove them before,
or only failed to plead them. What was decided on the
former appeal is, that the case made by the pleadings and
evidence did not warrant the decree. If the pleadings
and evidence now show that any of the rights in dispute
belong to the plaintiff, he is entitled to have them awarded
by ‘the new decree.

The findings and decree now before us are specific and
somewhat lengthy, ‘covering 16 type-written pages. No
good purpose would he subserved by copying the same or
making any very close analysis thereof. The findings of
fact justify the conclusions of law, so far as they are
favorable to the plaintiff, under the rule announced in
our former opinion: “Where a mill is erected and a
water-power obtained by the aid and cooperation of ad-
joining landowners, and right of lowage over their prem-
ises of water for the mill arranged for and contemplated
by the owners, as subscribers toward its construction, be-
cones appurtenant to the mill.” And in Newcomb w.
Royce, 42 Neb. 323: “If one owning land traversed by a
stream sells a portion thereof to another, and at the same
time gives such other person by parol the right to overflow
the remainder of the land by erecting a dam on the land
so conveyed, and the purchaser, relying on such parol
agreement, erects such dam and a mill operated by water,
and maintains the same, the parol agreement becomes en-
forceable. If viewed as a license, the acts of the pur-
chaser render the license irrevocable. If viewed as an
easement, they take the grant out of the statute of frauds.”
There can be no question but that the mill-race as now
located is throughout nearly its entire length precisely
where all the parties originally understood and agreed
that it should be. It follows a natural channel that was
the cause of the selection of the locality for a water-
power. The contention that it was intended to tap the
river further south is hased upon the calls in a deed made
after the channel was excavated. Such route was never
surveyed or worked. There appears to have been a mis-
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take or misunderstanding in regard to these calls bccause
they are made with reference to some wrong variation
from the magnetic pole, but the only right of way given
and used, or surveyed, is where the race is located. That
is the route intended by the deed from Wall, and is where
the new decree fixes the right of way. The mill-race
across the land known as lot 2 in the section in question,
or the Fries tract, is where it originally was, except that
a sharp bend made on land so low that the banks would
not always hold the water, was avoided by cutting across
the bend on a little higher ground. This land was owned
by John Wall when the agreement was made to furnish
such right of way, to secure the location and erection of
the mill. Schaupp’s proposition was to build the mill for
a donation of money, a mill site and “sixty feet for the
head-race to the mouth of the channel.” It appears from
the findings of the court, which are supported by sufficient
evidence, that Fries purchased this property from John
Wall after the agreement with Schaupp to give the right
of way for the mill-race; that Fries knew of the agree-
ment and purchased the land without asking for its re-
pudiation, allowed the mill-race to be dug in accordance
with such agreement without objection, and the reason
that no reservation of the right of way for the mill-race
was placed in the deed from Wall to Fries, was not be-
cause of any mistake as to the location of the mill-race,
for it was known that it would follow a well defined chan-
nel to the river, but because of a belief by both Wall and
Fries that the land sold did not cover any part of that
channel. Yries bought with knowledge of Schaupp’s
right in the premises under the contract with Wall, al-
lowed valuable improvements to be made, based upon
those contract rights, without objection, and is, we think,
estopped to deny Schaupp’s right to the mill-race. Per-
haps he should even be held trustee of the legal title for
Schaupp, or be required to specifically perform Wall’s
contract. Wall, under the evidence and findings, and the
rules announced by this court above referred to, was
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bound by his contract. Fries bought with a knowledge of
all the facts, and thevefore subject to the coutract. The
fact that when he bought he did not suppose his tract
extended over any of the channel in question is imma-
terial, he knew of Schaupp’s right to that channel.

The mill-race proper enters the land of Iries about 220
feet west of its southeast corner, runs nearly west-north-
west some 600 feet, and connects with a natural channel
of the Loup river which extends about northwest between
the main land and an island, up beyond the Fries tract,
and across the southwest corner of a tract then belong-
ing to one Rounds, to the head of the island. The use of
this channel was a necessary part of the proposed water-
power scheme, and had been promised by the owners of
the properyy throughout its entire length to Schaupp,
in consideration of his locating and erecting the mill.
At the time the mortgage herein veferred to was
taken, Rounds told the agent of the creditor who
took the security “that he had agreed that Mr. Schaupp
iight use that watar through there.” That carries the
right to the use of that channel down to where the chan-
nel entered the land of Wall, who was one of the active
parties in securing the location of the mill, and had
prouised the use of the water in the channel, and the right
of way from it for the mill-race.

There is another reason why the defendants can not
prevail as to the vight of way across the Fries tract. By
Ifries’ testimony, Schaupp excavated the channel across
his land in June, 1887. Schaupp remained in undisputed
possession, and used the channel as an appurtenance to
the mill, down to the time of the foreclosure sale, and
whatever interest he had was appurtenant to the mill and
passed by the sheriff’s deed. Schaupp leased the property
from the plaintiff, and was in possession of the entire
plant under the lease. Whatever possession, if any, the
defendants had in the ditch during the continuance of
such lease, they acquired from Schaupp by contract,
knowing him to be in possession as plaintiff’s tenant.
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They could not hold possession so acquired adversely to
plaintiff, cspecially without notice to him. Schaupp's
possession under the lease continued until in July, 1897.
Prior to that time, defendants holding their possession
under plaintift’s lessce, were holding under plaintiff, and
were estopped to claim adversely to the plaintitf, until
they had surrendered the possession. At the time Schaupp
surrendered his lease, the ten years’ statute of limitations
had fully run, and plaintiff’s title to an easement of right
of way for the mill-race had ripened under the statute.
All of the rights which the new decree gives the plaintiff
in the mill-race and works above the mill and mill-pond
were, we think, clearly appurtenant to the mill at the
time of the foreclosure sale, and passed as against the
defendants by the sheriff’s deed.

Turning now to the question of the rights of the parties
as to the land north of the mill site flowed by the mill-
pond within the high banks of Hawthorne creek, we find
that the race discharges the water into the pond. That
the mill wheel is fed from the pond is shown by the maps
and diagrams of both parties. To fill the pond is im-
possible without flooding the land, and to use the power
for the mill is impossible except the pond be filled. When
Schaupp created the pond for the use of the mill, partly
on the mill site and partly above it, the pond became an
appurtenance to the mill, necessary and appropriate for
use in connection therewith. If he had obtained title to
the easement by donation toward the enterprise, it would
have gone with the mill as an appurtenance. Having created
the pond for use of the mill and then purchased the land it
covers, while the fee in the land would not pass by sale of
the mill and site, yet the easement of right of flowage, we
think, would pass as an appurtenance to the mill property.
The fact that Schaupp perfected his right to flow the land
after the giving of the mortgage would not prevent it
from so passing, the same as other betterments to the
land in the form of buildings and machinery afterwards
added to the premises, would so pass. Its use in connec-
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tion with the mill was open and visible. It was an ap-
parent easement as that term is used in law. If Schaupp
had owned and sold the mill at the date of the sheriff’s
deed, the easement would have passed by an implied
grant. The owners of the fee continued to have the right
to make use of the land in any way that did not lessen the
enjoyment of such easement, but the mill property is the
dominant estate. The decree gives plaintiff only such
an easement. We are satisfied with the holdings of this
court above referred to, and are content to follow themn
without further argument, and, applied to the facts in
this case, we think they support the findings and decree
of the lower court. :

The trial court limited the rights of the plaintiff in the
disputed property to such use as will yield for the mill
15 horse-power through the water power plant, upon the
theory, as we understand, that our former decision pre-
vented its giving to plaintiff a right to any greater flow
than had been obtained at the date of the foreclosed mort-
gage. We do not so understand the matter. The dona-
tions of the rights acquired by Schaupp were for the mill
he proposed to build. Though he had not at the date
of the mortgage acquired sufficient flow to give him power
to run the mill to its full capacity, if he had done so
afterwards under the subscription agreement, we think
he could not deprive the mortgagee of the power ac-
quired and used in operating the mill, after sale of the
mill and appurtenances under foreclosure. Mr. Schaupp,
as a witness for the defendants, testified that soon after
he turned the water to the wheel he could grind at “half
capacity,” and that the capacity of his mill required 40
horse-power. While he also testified that his first wheel
would develop but 15 horse-power under a three foot fall,
he also testified that he in some manner increased the fall
and the power obtained. We think it well established
from the evidence that the fall obtained is greater than
three feet, and do not think the limitation of plaintiff to
the use of 15 horse-power is just, under the evidence,
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neither do we think the plaintiff has well established his
right to the use of more water than is sufficient to develop
20 horse-power under the fall obtained.

The decree rendered preserves the rights of the parties
in a joint use of the property, and water, and water right
to the extent that such joint use is proper and right under
the evidence, and should, we think, be affirmed except in
the following particular. A joint use of the mill-pond as
a reservoir seems necessary to the enjoyment of the several
rights of each party, and is, we think, intended to be given
by the decree. The plaintiff has only an easement to main-
tain the pond at its accustomed height; the enjoyment of
such easement would not be disturbed by the defendants’
use of the property, in which they own the fee, for the
purpose of allowing water to flow in and out, provided
they do not interfere with plaintiff’s maintaining the pond
at such height as to give him the power he is found to be
entitled to. By the decree, before the defendants can so
use the mill-pond, they will be compelled to make a canal
on their own premises, diverging from the present canal
and mill-race at the point where the present race enters
the south half of the section, and a device to measure the
water to which plaintiff is entitled is required to be placed
at this point of divergence, to be maintained at the equal
and joint cost of plaintiff and defendants. Plaintiff’s mill-
race discharges into the pond; if defendants’ canal shall
also discharge into the pond, it would be useless to meas-
ure the water which flows through plaintiff’s separate
mill-race. It must be true that the plaintiff, by knowing
the capacity of his water wheel, may also know the height
to which the water must be maintained in his fiume to
give him the specific power to which he has been found to
be entitled. Tnstead of providing a measuring device, we
think the decree should be modified so as to allow the
plaintiff to use the quantity of water necessary to furnish
such power, and to restrain him from using water in ex-
cess of such amount.

The decree should be so modified as to allow the plain-
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tiff the use of sufficient water to develop 20 horse-power
instead of 15, also, o as to require the plaintiff to pay
two-fifths instead of one-third of the cost of keeping up
the plant, as provided by the decree; and further, by strik-
ing out the provision for maintaining a measure device,
and, instead thereof, entering an order restraining the
plaintitf from using more than the quantity of water re-
quired to produce 20 horse-power under the fall obtained
by maintaining the pond at its accustomed height, this
restriction, however, to take effect only after the defend-
anls shall become entitled to the use of the pond by mak-
ing their own canal leading thereto as provided by the
decree. In all other respects, the decree should be
affirmed.

We therefore recommend that the cause be remanded,
with direction to the district court to modify its decrce in
the above particulars only, the decree to stand as cntered
in all other respects.

Fawcert and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that this cause be remanded, with
directions to the district court to modify its decree so as
to allow the plaintiff the use of sufficient water to develop
20 horse-power instead of 15, also, so as to require the
plaintiff to pay two-fifths instead of one-third of the cost
of keeping up the plant, as provided by the decree; and
further, by striking out the provision for maintaining a
measuring device, and, instead thereof, entering an order
restraining the plaintiff from using more than the quan-
tity of water required to produce 20 horse-power under
the fall obtained by maintaining the pond at its accus-
tomed height; such restriction to take effect only after
the defendants shall have become entitled to the use of the
pond by making their own canal leading thereto in ac-
cordance with the deeree; and in all other respects, that

the decree stand affirmed.
JUDGMENT ACCORDINGLY.
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THOMAS BONACUM, DISHOP, APPELLANT, V. WILLIAM
MURPHY, APPELLEE.*

Fep MarcH 17, 1904. No. 13,390.

1. Ecclesiastical Tribunals: Crvit Courts: REeview. The courts will
not review the judgments or acts of the governing authorities of
a religious organization with reference to its internal affairs, for
the purpose of ascertaining their regularity or accordance with the
discipline and usages of such organization, but they will inquire
and determine whether or not a church tribunal, which under-
takes to expel a member, has been organized in conformity with
the constitution of the church, and whether a member of such
tribunal is disqualified under the rules and canons of the church
from sitting as a judge in the case. These questions are not
ecclesiastical and within the exclusive jurisdiction of the eccle-
siastical tribunal, although the decisions of such tribunal, if prop-
erly and legally constituted, would be binding on the civil courts
on all matters properly before it for trial.

2. APPEAL: ENFORCING SENTENCE: INJUNcOTION. Where a
church tribunal of original jurisdiction proceeds to try and dis-
cipline or expel a member of the society, and the member pro-
ceeded against claims that the presiding judge is disqualified
from acting on account of a challenge interposed before the com-
mencement of the trial, and where such challenge has been dis-
regarded and an appeal has been taken by the accused to an
appellate church tribunal, the civil courts have jurisdiction to
enjoin the enforcement of a sentence pronounced against the ac-
cused until the appellate ecclesiastical tribunal has disposed of

the appeal.

3. Appeal: INJUNCTION. Where the district court has enjoined the
enforcement of a decree of an ecclesiastical court or the prosecu-
tion of any civil action against the accused, until an appeal taken
by him has been determined by the appellate ecclesiastical court,
it is immaterial whether such appeal is suspensive or devolutive,
as the injunction must be observed and obeyed until the appeal
has been disposed of.

4, Evidence: Rrview. Evidence examined, and held to warrant the
finding of the trial court that an appeal taken by the defendant
had not been determined or disposed of.

APPEAL from the district court for Seward county:
SAMUEL H. SORNPORGFR, JUDGE. A ffirmed.

T . Rehearing allowed. See obinion, p. 487; post.
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C. E. Holland and Roscoe Pound, for appellant.

M. D. Carey and Norval Brothers, contra.

DurrIE, C.

The appellant, as bishop of the Roman Catholic church
in the diocese of Lincoln, brought this action against the
appellee, a priest of the mission of Seward in said diocese,
to enforce the decretal order of the curia, the ecclesiastical
court of the diocese, against the appellee for alleged wil-
ful and continued disregard and violation of the canons,
rules, regulations and discipline of said church, and for
wilful disobedience to his superiors. For convenience the
parties will be designated as in the court below, plaintiff
and defendant.

The plaintiff’s petition is in two counts, and sets out
his cause of complaint in detail and at great length. The
material allegations are, however, the following: After
alleging that he is bishop of the diocese of Lincoln, which
comprises that part of the state of Nebraska south of the
Platte river, it is stated that the mission of Seward
comprises certain real estate upon which is located a
church and parsonage and also certain real estate and the
church building thereon at Ulysses. In 1897 the defend-
ant was appointed to this mission and took up his abode
in the parsonage at Seward; that by virtue of the laws,
canons, statutes, discipline, rules and regulations of the
Roman Catholic church, the plaintitf is invested with the
power and authority to transfer at his pleasure any priest,
pastor or rector from any parish or mission within the
diocese of Lincoln as an administrative act, and also, if
required by the nature of the case, by a judicial act; that
in the exercise of his prerogative he suspended and trans-
ferred the defendant from the mission of Seward on May
5, 1900, and thereafter appointed as rector or priest of
said mission the Reverend John A. Hays; and that on
April 5, 1900, in the exercise of his anthority he trans-
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ferred the defendant from the mission of Seward to that
of Red Cloud, in Webster county, Nebraska; that it was
the duty of the defendant under the rules and regulations
of the church to immediately comply with such sentence
of transfer upon the same being known to him, but that
he failed and refused, and still refuses, to vacate and sur-
render to the plaintiff possession of the church and church
furniture and fixtures, sacred vessels, vestments, and
other church property belonging to the church in said
inission of Seward. It is further alleged that on July 14,
1900, the plaintiff commenced an action in the district
court for Seward county, reciting in his petition the
foregoing facts and asking, among other things, that the
defendant be restrained and enjoined from entering into
cither of said church edifices in said mission of Seward,
and from exercising any of the rights of a priest or rector
in said mission, and from collecting the revenues of said
church in said mission and from hindering or in any
manner interfering or preventing the Reverend J ohn A.
Hays from performing his duties as a priest or rector in
said mission; that after a partial hearing in said cause
and before the case was submitted to the court, the plain-
tiff dismissed that action without prejudice, but that,
notwithstanding said dismissal, the court proceeded,
wholly without jurisdiction, to render judgment in said
cause; and it appearing to the satisfaction of the court
that the defendant had appealed from the sentence and
order of transfer and suspension made by the plaintitf on
the 5th of April, 1900, and that no final decision had been
made, or at least had not been promulgated on said appeal,
the court, on the 6th day of January, 1902, acting wholly
without jurisdiction, ordered and decreed that the plain-
tiff be enjoined from further proceceding in the civil courts
until the defendant’s appeal had been heard and deter-
mined hy an ccclesiastical court having power and juris-
diction to hear and determine the same; and it is alleged
that said appeal had been heard and determined by the
«acred congregation of propaganda at Rome, the highest
33
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court of the Roman Catholic church and the tribunal hav-
ing power and appellate jurisdiction to determine the
matter. The second count of the petition alleges that on
January 23, 1901, the plaintiff, in the further exercise of
his prerogative, excommunicated the defendant and ex-
pelled him from the jurisdiction of the diocese of T.incoln
for misdemeanors committed and gross insubordination,
which acts and misdemeanors are in violation of the laws,
canons, statutes, discipline and regulations of the church;
that notice thereof had been communicated to the defvnd
ant, and since that time defendant has had no right or
authority to act or officiate as a priest or rector of the
mission of Seward in any capacity whatever, or to hold
possession of the church edifices, the sacred vessels, vest-
ments, furniture and fixtures belonging thereto; that, not-
withstanding this, the defendant in defiance of the laws,
canons and discipline of the church, has usurped the rights
of said mission and of the priest and rector thereof, and
forcibly intrnded into each of the church edifices belong-
ing to the mission, and assumed to exercise all the func-
tions of a priest, and forcibly and wrongfully excluded
from said churches and rectory the Reverend John A.
Hays, and prevented him from officiating as priest of said
mission ; that he is collecting the revenues of said church;
that plalntlﬁ has exhausted all the resources known to
the ocdemastlcal law and is powerless to prevent the fur-
ther unlawful acts of the defendant save in a court of
cquity; and he therefore prays that the defendant be re-
strained and enjoined by an order of the court from enter-
ing into any of the said church edifices or the rectory in
said mission, or from exercising any of the rights aml
privileges of a priest therein, and from officiating or as-
suming to act as a priest or rector of the church in said
mission of Seward, and from hindering or interfering
with or in any manner preventing the Reverend John A.
Hays from performing his duties as priest or rector of
said churches in said mission.

The defendant in his answer admits that plaintiff is
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bishop of the diocese of Lincoln; that the mission of
Seward is in said diocese and comprises the parsonage
and churches in Seward and Ulysses; that deféndant took
possession of the mission in 1897, and has ever since and
does now reside in the parsonage at Seward; that since
his appointment he has held possession of the mission and
performed the duties of minister therein; he denies that
the laws of the church have clothed a bishop with power
at all times to remove a pastor from one mission to an-
other in his diocese, and avers that under the laws of the
church a pastor can not be removed against his will, ex-
cept by a fair and impartial trial; he alleges that the
plaintiff gave him notice to appear at Lincoln, Nebraska,
on the 20th of March, 1900, to answer to charges pre-
ferred against him; that he appeared on that date and,
before issues were joined, objected and challenged the
right of the bishop to sit in judgment in the case, for the
reason, among others, that the bishop was his enemy and
prejudiced against him, and that within ten days there-
after he sent his objection, challenge and appeal to the
highest church court, and that said objection, challenge
and appeal have never been adjudicated by that court;
he admits that again in October, 1900, he was summoned
before the bishop in the second case, but he repeated the
same objection, challenge and appeal, and immediately
sent the same to the highest court of the church, and that
the same has never been adjudicated by that court. In
a supplemental answer filed by the defendant it is alleged
that on -January 6, 1902, the district court for Seward
county rendered a judgment against the plaintiff in an
action between plaintiff and defendant, which action was
founded on the first ecclesiastical judgment mentioned and
described in the petition in this action ; that the judgment,
among other things, enjoins plaintiff from commencing
any other civil action involving the same controversy, until
the defendant’s appeal taken from the bishop’s judgment
has been determined by the highest ecclesiastical tribunal
of the Roman Catholic church having power and Jjurisdic-
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tion to hear and determine the matter complained of, and
until the same is determined by the highest judicature of
the Roman Catholic c¢hurch. The defendant’s answer is
made a cross-bill, and affirmative relief is sought by way
of an injunctional order against the plaintitf from in any
manner or way interfering or intermeddling with the de-
fendant as priest or rector of the church in the mission
of Seward, until the challenges, protests and appeals of
the defendant now pending and undetermined in the
highest church court of the Roman Catholic church are
finally heard and settled by said court.

The plaintiff’s reply alleges that the decree and judg-
ment of January 6, 1902, is null and void, for the reason
that, before said cause was submitted to the district court,
the plaintiff had dismissed his action and the court had
no jurisdiction to proceed and enter judgment against the
plaintiff. It is alleged that the defendant did not in that
action file any cross-petition or set up any counter-claim
or set-off that would entitle him to affirmative relief or
give the court jurisdiction to proceed after the dismissal
of plaintift’s case, and that said order was not made to
enforce any ecclesiastical decision; it is further averred
that the district court for Seward county had no jurisdic-
tion to restrain the plaintiff as bishop from exercising his
ecclesiastical rights in the government of his diocese in
relation to the discipline of priests therein or the dis-
charge of their ecclesiastical duties in the several parishes
of that diocese; it is further alleged that the defendant
has been lawfully convicted and sentenced to removal, sus-
pension, excommunication and expulsion from the Roman
(‘atholic church by an ecclesiastical tribunal of that
chnrch having power and jurisdiction to hear and deter-
mine the matter, and that such conviction and sentence,
and each of them, have been finally determined by the
Lighest judicial judicature of the church. On the final
hearing, the court found all the issues against the plain-
tiff and in favor of the defendant, and entered a decree
dismissing the plaintiff’s petition.
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The decree of January 6, 1902, entered in the prior ac-
tion between these same parties, contains the following
provision:

«It is further considered and decreed by the court that
the plaintiff be and he hereby is enjoined and restrained
from in any way or manner whatsoever interfering with
or meddling with the defendant William Murphy as priest
or rector of the Roman Catholic church within the plain-
{iff’s Nebraska mission comprising the parishes of Seward,
Nebraska, and Uylsses, Nebraska, and the said plaintiff
is further enjoined and restrained from in any way or
manner whatsoever commencing or prosecuting any suit
or other proceeding in the civil courts on the matters com-
plained of in his petition, until the defendant shall have
been duly and lawfully convicted and sentenced by an
ecclesiastical tribunal of said Roman Catholic church
having power and jurisdiction to hear and determine the
matters complained of, and until the same is determined
by the highest judicial judicature of said Roman Catholic
church.”

It is claimed that the decree entered in that case, in 8o
far as it afforded the defendant affirmative relief, is void,
because of want of jurisdiction in the court to enter it.
We have carefully examined the defendant’s answer in
that case and, while there is nothing therein denominated a
“cross-bill,” there are many allegations upon which affirm-
ative relief to the defendant could properly be founded,
and the defendant’s prayer, based upon these allegations,
asked the relief granted by the decree. That the court
ought not to interfere with the regular exercise of his
ecclesiastical duties by the bishop is too well established
to need discussion, and if the decree be construed to enjoin
the bishop from proceeding against the defendant in mat-
ters of church discipline, and in accord with the rules of
the church, then, while we can not say that it would be
absolutely void in that respect, it would be so irregular
that effect ought not to be given it, unless its terms are so
plain as to avoid any other construction. But that the
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court had ample jurisdiction, under the circumstances, to
enjoin the bishop from instituting and prosecuting fur-
ther civil actions until defendant’s appeal had been de-
termined can not be doubted ; and whether the decree was
warranted by the evidence, or is one which should not
have been made, is not a question now open to argument.

A somewhat analogous question was before the court in
State v. Baldwin, 57 Ia. 266, and it was said:

“If these articles of discipline in any way qualify the
right of the trustees to control the use of the house they
should have been presented to the court in the injunction
proceeding, and insisted upon as a reason why the order
entered in that proceeding should net have been made. If
they were called to the attention of the court in that pro-
ceeding, and notwithstanding the court erroneously or-
dered the trustees to do what is beyond their power, the
order may, upon proper Proceedings, be reversed. But
the order of the court, even if erroneous, was not void.
The court had jurisdiction of the parties and of the sub-
Ject-matter and its adjudication can not be disregarded
with impunity. So long as it remains unreversed it must
" be obeyed. There would be an end of all subordination
and social order, if parties could disregard judicial or-
ders, and when proceeded against for contempt, call in
question the correctness of the order itself.”

In our opinion the decree, in so far as it restrained the
bishop from commencing an action in the civil courts until
the defendant’s appeal had been determined, was not Dbe-
Yond the power of the court to make, and that order should
be enforced.

The two questions of paramount importance are, first,
did the ecclesiastical court convened by the plaintiff at
Lincoln have, under the circumstances, power or author-
ity to proceed to judgment against the defendant; and,
second, if so, have the appeals taken by the defendant been
determined by the appellate ecclesiastical court? The law
is well settled in this state that civil courts will not re-
view or revise the proceedings or judgment of church
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tribunals, constituted by the organic laws of the church
organization, where they involve solely questions of church
discipline or infractions of the laws and ordinances en-
acted by its ruling body for the government of its officers
and members.  Pounder v. Ashe, 44 Neb. 672; Bonacum

. Harrington, 65 Neb. 831.

In Pounder v. Ashe, the rule announced in Watson v,
Jones, 13 Wall. (U. S.) 679, relating to the power of the
civil courts to inquire into the author ity of an ecclesiasti-

cal tribunal, was followed and adopted. It was there said:

“It may be said here also that no jurisdiction has been
conferred on the tribunal to try the particular case before
it, or that, in its judgment, it exceeds the powers con-
ferred upon it, or that the laws of the church do not au-
thorize the particular form of pr oceeding adopted, and in
a sense often used in the courts; all of those may be said
to be questions of jurisdiction. But it is easy to see that
if the civil courts are to inquire into all these matters, the
whole subject of the doctrinal theology, the usages and
customs, the written laws and fundamental organization
of every religious denomination may, and must, be ex-
amined into with minuteness and care, for they would
become in almost every case the criteria by which the valid-
ity of the ecclesiastical decree would be determined in the
civil court. This principle would deprive these bodies of
the right of construing their own church laws, * *
and would in effect transfer to the civil courts, where
property rights were concerned, the decision of all ecclesi-
astical questions.”

This doctrine was reaffirmed in Bonacum v. H arrington,
supra, and is now too well settled in this state to be ques-
tioned or doubted. Relying on this rule, the plaintift in-
sists that he being the governing authority of the diocese
of Lincoln, his action in relation to the trial of priests and
the enforcement of the rules and regulations of the church
can not be questioned by the civil courts; that he has
exclusive original jurisdiction in such matters, and that
relief can be obtained only by an appeal to a higher
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ceclesiastical body. When Father Marphy was ealled 1o
answer hefore the ecuria or chureh court at Lincoln, he
interposed a c¢hallenge to the plaintiff as the judge of said
court, upon the ground. among others, that he was preju-
diced against him and a Dbitter personal enemy.  De-
fendant asserts that, when a challenge of this character
is interposed, the matter of the qualification of the judge
objected to must be submitted to arbiters, one to be chosen
by the judge, one by the defendant, and, if they can not
agree, a third is to be selected by them. In support of
this contention he introduced a transiation from the de-
cretals of Pope Gregory 1X, Book 2, title 28, chapter 31,
as follows: ’

“Challenged judge must appeint arbiters upon whose
determination of sufficiency depends whether he can act.
You ask to be instructed, when one refuses a judge as
suspected, whether he must allege the cause for suspicion,
and whether he is bound to prove it unless it is manifest.
Also whether the judge can proceed in the business, if he
who made the objection of suspicion does not wish or can
not prove cause in court. To your consultation we answer
that, when anyone proposes that he has a judge who is
suspected he allege the cause of suspicion before the same
judge; but the partics should be compelled by the judge to
agrec on some persons not very distant; before whom if
the case of suspirion is not proved within a suitable time,
and not till then, shall the judge make use of his authos-
ity. But if the cause of suspicion is sustained by them,
the judge objected to is bound to refrain from taking
cognizance of the cause.”

Defendant also introduced in evidence the decretals of
Pope Gregory IX, Book 2, title 28, chapter 61, as follows:

“Challenged Judge,—continued: Because by a special
care has it been provided for that no one may presume to
promulgate against anyone a sentence of excommunica-
tion, unless a suitable admonition be previously given;
wishing also to so provide that the party thus adwmonished
may not under the pretext of a frusirating appeal be able
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to evade the trial of him who gave the admonition: We
enact that if he alleges that he has a judge who is suspected
he shall assign in the presence of the same the cause of
suspicion; and he together with his adversary (or if it
happens that he have no adversary), then with the judge,
shall together elect arbiters; or if they can not come to
an agreement without malice, this shall elect one, and that
the other, to take cognizance of the reason for suspicion;
and if they can not come to an understanding they shall
call in a third, in order that what two of them shall decree
may have the strength of durability; and let them under-
stand that they are bound to adhere faithfully to it by an
order from us in virtue of obedience under a severe com-
mand. If the legitimate reason for the suspicion is not
proved before them within suitable period of time, the
judge may use his jurisdiction. But if it is legitimately
proved, with the consent of him who -alleged the reason
of suspicion, the judge who is objected to must commit
the affair to a suitable person or transfer it to a superior,
in order that proceedings should go on in the manner
prescribed.”

This challenge interposed by the defendant raised not
simply a question of the jurisdiction of the court to try
the case, but of the disqualification of the judge presiding
in the court. A court may have ample or even exclusive
jurisdiction to try a case, and yet the judge presiding may,
on account of bias or partiality or interest in the case or
of his kinship to one of the parties, be disqualified to sit
in the case. Such is the case in our probate courts. They
have exclusive jurisdiction in probate matters, and yet the
probate judge can not act in those cases where the statute
disqualifies him. The question here for our determination
is not whether the curia at Lincoln had _jurisdiction, but
whether the judge presiding therein was disqualified from
trying this particular case. For the plaintiff it is con-
tended that the decretal orders above quotel are not in
force in the United States and are not applicable to the
particular proceeding had against the defendant. A re-




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































