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English & Scottish American Mort. & Invest. Co. v. Globe Loan & Trust Co.

ENGLISH & SCOTTISH AMERICAN MORTGAGE & INVESTMENT
COMPANY v. GLOBE LoAN & TRUST COMPANY ET AL.

Frep DecEMBER 2, 1903. No. 13,072

Promissory Note: SieNATURE: LIABILITY. A note was signed “Globe
Loan & Trust Co., H. 0. Devries, Presdt., W. B. Taylor, Secy.”
Held, That such note on its face shows no personal liability on
the part of Devries or Taylor.

-ERROR to the district court for Douglas county: Ler S.
ESTELLE, JUDGE. Aﬁirmed

Arthur C. Wakeley, for plaintiff in error.
L. D. Holmes, contra.

ALBERT, C.

This action was brought by the English & Scottish
American Mortgage & Investment Co., against the Globe
Loan & Trust Co., Emma O. Devries, as administratrix of
the estate of H. O Devries, deceased, and W. Beach Taylor,
on a promissory note of which the following is a copy:

“$982.13. OMAHA, NER., March 1, 1898,
“Globe Loan & Trust Co., Omaha, Nebraska.

“On or before two years after date, we promise to pay
to the English & Scottish American- Mortgage & I. Co.,
or order, nine hundred and eighty-two and 13-100 dollars,
for value received ; negotiable and payable at the office of
the Globe Loan & Trust Company, Omaha, Nebraska, with
interest at the rate of six per cent. per annum from date
until maturity. GrogE Loax & Trust Co.,

“H. O. DEVRIES, Presdt.
“W. B. TAYLOR, Secy.”

Only the last named defendant is concerned in the litiga-
tion at this time. As a defense to the note, he pleaded that
it was the note of the trust company alone, and that he
signed as secretary in order to give it effect as the obliga-
tion of such company, and for no other purpose. On the
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trial of the issues joined between the plaintiff and Taylor,

the former offered the note in evidence, and it was excluded

.
on the ground that it appeared on the face of the note that

it was the obligation of the trust company, and not the
personal obligation of such defendant. Judgment was
given for Taylor, and the plaintiff brings error.

The sole question in this case is whether the note on its
face shows a personal liability on the part of Taylor. If
it does the judgment of the district court is wrong and
should be reversed. .

The plaintiff contends that the mere addition of the
official title of an officer of a corporation to his signature
on a note does not make it the note of the corporation, and
that a note thus signed is the personal obligation of the
officer thus signing it. Among the authorities cited in
support of this contention are the following: Andres v.
Kridler, 47 Neb. 585; Hays v. Crutcher, 54 Ind. 260; Scott
v. Baker, 3 W. Va. 285; Rendell v. Harriman, 75 Me. 497;
Casco Nat. Banlk v. Clark, 139 N. Y. 307; Tucker Mfg. Co.
v. Fairbanks, 98 Mass. 101. In nonc of the foregoing cases,
however, is the name of the corporation itself attached to
the note as maker, and those cases appear to rest on the
familiar rule that where an agent signs a negotiable instru-
ment in his own name, without disclosing on the face of the
instrument the name of his principal, he is personally
liable thereon. But, in the present case, the name of the cor-
poration is attached to the note and is followed by that of
Devries and Taylor with the designation of their respective
titles. In American Nat. Bank v. Omaha Coffin Mfg. Co., 1
Neb. (Unof.) 322, this court held that a note signed
“Omaha Coffin Mfg. Co., C. A. Claflin, Pres.,, S. L. An-
drews, Secy,” was the note of the corporation, and that the
officers whose names were attached thereto were not liable
thereon. The doctrine announced in that case is supported
by the following: Liebscher v. Kraus, 74 Wis. 387; Reeve
v. First Nat. Bank, 54 N. J. Law, 208; Draper v. Massa-
chusetts Steam Heating Co., 5 Allen (Mass.), 338; Castle
v. Foundry Co., 72 Me. 167; Falk v. Moebs, 127 U. 8. 597.
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In the cases just cited, but one signature followed that
of the corporation, and in the Amecrican Nat. Bank v.
Omaha Coffin Mfg. Co., supra, the liability of the second
officer-signing the instrument was not necessarily involved,
and, on that ground, the plaintiff undertakes to dis-
tinguish between those cases and the case at bar, and in-
sists that, while it may be presumed that Devries, in sign-
ing the note, intended merely to indicate by whom the
corporate signature was affixed to the instrument, no such
presumption is to be indulged as to Taylor, because the
signature of Devries, to which is attached his official desig-
nation, following the name of the corporation, is sufficient,
of itself, to indicate by whom the corporate signature was
affixed. The plaintiff’s argument on this point is agree-
ably plausible, but not convincing. While the law would
have presumed a corporate obligation, had the name of the
corporation been followed by the official signature of the
president alone, there is no presumption that such is the
sole method of attesting the corporate signature. It is not
unusual for corporations to require that instruments, in-
tended to bind them, shall be executed by more than one
of their officers. And where, as in this instance, the cor-
porate name is followed by the signatures of two of its
officers, to which are attached the respective titles of such
officers, the presumption which attends the signature of
the first officer should be held to attend that of the second
as well. This view is in harmony with modern methods
and common usage. Instruments thus signed pass current
as corporate obligations only, and, outside of the court-
room, no one ever acts upon them in the belief that they
bind, or were ever intended to bind, the officers thus sign-
ing them, or any person other than the corporation itself.

We have not overlooked Heffner v. Brownell, 70 Ia. 591,
wherein the officers were held liable on a note signed pre-
cisely as the one in suit. But that case is contrary to the
doctrine announced by this court in American Nat. Bank
v. Omaha Coffin Mfg. Co., supra, and, as we think, to the
weight of modern authority.
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"It is recommended that the judgment of the district
court in favor of Taylor, and against the plaintiff, be
affirmed.

GLANVILLE and BArNEs, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court in favor of
Taylor, and against the plaintiff is

AFFIRMED.

JOSIAH LADD, APPELLANT, V. SCHOOL DISTRICT NO. 6 ET AL,
APPELLEES. :

FrLep DECEMBER 2, 1903. No. 13,169.

1. Injunction: Scroor, Boarb: Powers. A school district board has
no authority to purchase or lease a schoolhouse site, unless di-
rected by the electors of the district at an annual or special
meeting, and a purchase of such site by the school board, without
being thus directed, is not binding on the school district.

2. School Board: PrrcHASE oF S1TE. That the electors of a school dis-
trict have lawfully designated a particular site to which to move
the schoolhouse is not an implied direction to the board to pur-
chase or 'lease such site.

APPEAL from the district court for Hall county: Jomx
R. THOMPSOXN, JUDGE. Reversed.

Thomas 0. C. Harrison and William 8. Pearne, for ap-
pellant.

Richard R. Horth, contra.

AverT, C.

This is an action to restrain the removal of a schoolhouse
from its present site, which belongs to the school distriet,
to another part of the district. “The right to change the
site is based on the action of the electors of the school dis-
trict, taken at the annual school meeting held June 30,
1902. The record of that action is as follows: “Voted to
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move the schoolhouse to N. E. corner N. E. 34 of 8. 19, T.
10, R. 10. 25 votes cast, 18 for and 7 against.” At the time,
the school district had no title or estate in fee, or otherwise,
in the site to which it was proposed to move the school-
house, and the district board were not authorized by the
electors at such school meeting, or at any other school
meeting, to purchase or lease the new site. Subsequently,
the district board, assuming to act for the district, bought
one acre in the corner designated, and directed a warrant
to be drawn on the treasurer of the district in favor of the .
grantor for the purchase price. The warrant had not been
presented for payment nor had the deed to the site been
recorded when this action was brought, and it would ap-
pear that there is an understanding between the members
of the school board and the grantor that the warrant shall
not be presented and the deed shall be withheld from the
record pending this litigation.

After the purchase of the new site, the board made prepa-
ration for the removal of the schoolhouse thereto, and
would have removed it, had they not been restrained by the
order of the court made in this case. Upon a hearing had
in the district court, plaintiff’s bill was dismissed ; and he
brings the case here on appeal.

It seems to us the plaintiff was entitled to the relief
prayed. It will be conceded that a school district board
has no authority to remove a schoolhouse to a site to which
the district holds no title either in fee or for a lesser estate.
To attempt to do so would seem to be such a reckless dis-
regard of public interest as to call for the interference of a
court of equity, aside from the provisions of section 7, sub-
division 5, chapter 79, Compiled Statutes (Annotated Stat-
utes, 11081), which expressly provides that a school dis-
trict shall not build a stone or brick schoolhouse upon any
site, without first having obtained title in fee thereto, and
that it shall not build a frame schoolhouse on any site to
which it has not title in fee, without the privilege of re-
moving the same, when directed by the votes of the dis-
trict.
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The case, then, narrows down to this question: Did the
district acquire title to the site by the purchase thereof
by the board without directions from the electors of the
district? Section 8, subdivision 2, chapter 79, Compiled
Statutes (Annotated Statutes, 11086), provides that the
qualified voters of the school district, when lawfully as-
sembled, shall have power to designate a site for a school-
house by a two-thirds vote of those present, and to change
the same by a similar vote at any annual meeting. Section
10, chapter 79, provides that such qualified voters shall
have power, at any annual or special meeting, to direct the
purchasing or leasing of any appropriate site, and the
building, hiring or purchasing of a schoolhouse. '

In Mizera v. Auten, 45 Neb. 239, this court held that
section 10, supra, was a limitation on the authority of the
district board and that such board had no authority to
build a schoolhouse, unless directed by the electors of the
district at some annual or special meeting. There is noth-
ing in the section to indicate that such limitation was in-
tended to apply only to the building of schoolhouses. On
the contrary, it is obvious that it applies equally to all
the acts therein enumerated.

But the defendants rely on section 6 of subdivision 5,
chapter 79, which is as follows:

“They (the board) shall purchase or lease such gite for a
schoolhouse as shall have been designated by the district,
in the corporate name thereof, and shall build, hire, or
purchase such schoolhouse out of the fund provided for
that purpose, and shall make sale and conveyance of any
site or other property of the district, when lawfully' di-
rected by the qualified voters at any annual or special
meeting.”

The section just quoted was not intended as a modifica-
tion of the provisions of section 10, supra. Section 10 enu-
merates some of the powers of the electors at an annual
or special meeting. Section 6, supre, enumerates some of
the powers of the district board. The two sections are
complementary of each other and in pari materia, and
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should, therefore, be read together. Thus read, the quali-
fying clause in the latter, “when lawfully directed by the
qualified voters at any annual or special meeting,” not
only limits the last power enumerated, but each and all
of those preceding it. Besides, section 6 gives a school
board no greater power in respect to buying or leasing a
schoolhouse site than in respect to building schoolhouses.
As we have seen, in Mizera v. Auten, 45 Neb. 239, it has no
authority to build a schoolhouse unless directed by the
electors of the district. School boards are creatures of the
statute and their powers are limited. They can bind the
district only within the limits which the legislature has
fixed; beyond that, their acts are void. School District
v. Stough, 4 Neb. 357; Gehling v. School District, 10 Neb.
239 ; School District v. Randolph, 57 Neb. 546; Markey v.
School District, 58 Neb. 479.

It may be claimed that the vote of the electors to move
the schoolhouse to the new site was an implied direction
to the board to buy or lease such site. But we think the
sections of the statute referred to exclude the idea of an
implied directon of that kind. Besides, if the legislature
had regarded the designation of a site by the electors as
carrying with it implied authority to the board to purchase
or lease the site designated, it is not probable that it would
have made, as it did, the power to purchase or lease a
site the subject of an express grant.

It follows, therefore, that the attempted purchase of the
schoolhouse site was unauthorized and not binding on the
district. The attempt, then, to remove the schoolhouse to
the new site was, in fact, an attempt to remove it from a
site belonging to the district to one in which the district
had no title in fee, or otherwise. The removal under such
circumstances, is unauthorized and a permanent injunc-
tion should have been granted.

It is therefore recommended that the decree of the dis-

. trict eourt be reversed and the cause remanded with di-
rections to enter a decree in accordance with this opinion.

GLANVILLE and Barngs, CC., concur,
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By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is reversed and
the cause remanded with directions to enter a decree in
accordance with this opinion.
REVERSED.

CoUNTY OF DODGE v. COUNTY OF SAUNDERS.*
FrLep DecEMBER 2, 1903. No. 12,367.

1. Statute: CoxsTrRUCTION. When the legislature speaks of “streams
which divide counties,” in section 87, chapter 78, Compiled Stat-
utes, it must be taken as. referring, not to the entire stream but
to some part of or line therein.

2. Streams: Bouxpary Lines. The banks of a river are essential parts
thereof, and when a county boundary is fixed at “the south bank,”
the river may be said to divide the county from the one on the
opposite side, within the meaning of section 87.

3. Counties: REPAIRS OF BRIDGES: The purpose of said section, and
the ones immediately following, is to provide for bridges which
are rendered necessary in order to travel from one county into an
adjacent one, and to divide the cost between the two, and the
statute should be construed, if possible, so as to give effect to the
apparent intent of the legislature. .

4. Repairs of Bridges: Rrcovery. The fact that a resolution, passed
by the board of one of such counties, calling upon the other .to
join in making bridge repairs, designates two bridges, while, after
the latter’s refusal, a contract is let and recovery sought as to
one only, is not fatal.

ERrRoR to the district court for Saunders county: BeN-
JAMIN F. Goopb, JUDGE. Reversed.

Robert J. Stinson and Grant G. Martin, for plaintiff in
€rror.

Manoah B. Reese, contra.

LOBINGIER, C.

This is an action by which Dodge county seeks to compel
Saunders county to pay one-half of the amount expended
* Rehearing denied. See opinions, pp. 451, 454, post.
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for repairs on a wagon bridge across the Platte river south
of the city of Fremont. The petition alleges “that the
Platte river intervenes between the said plaintitf and
defendant counties and divides said counties;”’ that the
bridge in question has been built for twenty-five years and
generally used by a large portion of the inhabitants of
both counties; “that the said plaintiff and said defendant,
both, have been and are now equally interested in the
building and the maintaining of said bridge and keeping
the same in repair for public travel;” that in 1899, the
bridge became unsafe for want of repair, and that the
board of supervisors of Dodge county passed a resolution
declaring that both said bridge and another at North Bend
across the same river were out of repair and unsafe for
public travel, and calling upon the board of commissioners
of Saunders county to undertake such repairs, jointly, to
fix a time and place for a meeting “and agree upon the
amount and character of such repairs, and to provide for
the advertisement for bids for such repairs.” The resolu-
tion further recited that, in case of refusal or failure of the
defendant county to respond, “this board will proceed to
advertise for bids for such repairs and have the same made,
and ‘will hold said Saunders county liable for one-half of
the costs for said repairs, as provided by law.” It is al-
leged that a certified copy of this resolution was served on
the chairman of the Saunders county board; that said
county failed and refused to cooperate with plaintiff, and
that thereupon it entered into a contract “in the manner
provided by law” for the repair of the bridge south of Fre-
mont. A copy of the notice for bids, the contractor’s bid
and specifications, and the written contract for the repair
of the bridge in question are attached to the petition as
exhibits. It is further alleged that the work was done ac-
cording to contract; that plaintiff filed a bill with the de-
fendant county’s clerk for its half of the expenses, which
was disallowed by its board of commissioners, and that
plaintiff perfected an appeal to the district court. A gen-
eral demurrer to this petition was sustained, and plaintiff,
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electing to stand thereon, brings the case here by petition
in error.

Defendaut in error contends that the averment, “that
the Platte river intervenes between * * * and divides
said counties,” is a mere conclusion of law and not ad-
mitted by the demurrer; that by reason of the statute
(Compiled Statutes, ch. 17, art. 1, sec. 24; Annotated
Statutes, 4329), which fixes “the south bank of the Platte
river” as the southern boundary of Dodge county, no part
of the river is in Saunders county; that, therefore, the
latter was not liable for the repair of the bridge in ques-
tion, and that, even if it were, since the resolution called
for the repair of two bridges, and the contract was made for
but one, there is such a departure and noncompliance with
the law as to prevent a recovery, and that, therefore, the
petition fails to state a cause of action.

Section 87, chapter 78, of the Compiled Statutes (An-
notated Statutes, 6085), provides as follows:

“Bridges over streams which divide counties, and bridges
over streams on roads on county lines, shall be built and
repaired at the equal expense of such counties; Provided,
That for the building and maintaining of bridges over
streams near county lines, in which both are equally in-
terested, the expense of building and maintaining any
such bridges shall be borne equally by both counties.”

The allegation, that the contract for the repair of the
bridge was entered into “in the manner provided by law,”
coupled with the notice, bid and contract itself and the
resolution calling upon Saunders county to join in ad-
vertising for bids, appear to show a ‘sufficient compliance
with the statute requiring the contract to be let to the
lowest bidder. At least, we think it should be held suffi-
cient as against a general demurrer, and in the absence of
a motion for a more specific statement. Numerous au-
thorities are cited in the able argument of the defendant
in error to the effect that, where the bank of a stream is
fixed as the boundary of land, no part of the bed of water
of the stream is included. We do not understand that
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Dodge county concedes to Saunders county any rights or
jurisdiction over the bed or water of the Platte river.

When the legislature speaks of ‘“streams which divide
counties,” does it mean the whole stream? If so, there is,
probably, no stream in the state to which the statute could
apply. In fixing the boundaries of counties bordering on
streams, the legislature has used the phrase, “the middle
of the channel,” or “the south bank.” In no case has it
fixed the entire stream as a boundary line between coun-
ties. Indeed, a moment’s reflection will demonstrate that
it could not safely have done so. For, if the entire stream
were made the boundary, there would be left a neutral zone
subject to the jurisdiction of no county. When, therefore,
the legislature, after fixing these boundaries, in the lan-
guage above noticed, refers to “streams which divide coun-
ties,” it must be understood as meaning streams in which
are situated the boundary lines which divide counties.
And this is the practical construction of the phrase,
adopted by this court in Cass County v. Sarpy County, 63
Neb. 813. The statute (Compiled Statutes, ch. 17, art. 1,
sec. 68; Annotated Statutes, 4379) fixes “the middle of
the said main channel of said Platte river” as the south
line of Sarpy county. Literally speaking, therefore, the
Platte river, that is, the entire Platte river, does not “di-
vide” the counties of Cass and Sarpy; it is only “the mid-
dle of the main channel” which divides them. Neverthe-
less, it was held, and we still think rightly, that section
87, above quoted, is applicable to these two counties, which
are divided, not by the entire river, but only by an im-
aginary line in the river.

Such is also the construction placed upon a similar stat-
ute by another court of high standing. In Keiser v. Com-
misstoners of Union County, 1566 Pa. St. 315, a case which
we shall have occasion to refer to again, the court so con-
strued a statute which speaks of “a stream forming the
boundary line between two counties,” and it is said in the
opinion:

“A stream is equally the boundary whether the line is
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at its middle or its edge, and, on the other hand, a stream
is equally between two counties whether it is all in one or
half in each. Accurately speaking, as the learned judge
below points out, there is no stream between counties, for
that implies something interposed which is not part of
either. But in the popular and ordinary use of language,
which the legislature is presumed to intend, between two
counties means having one on one side and another on the
other, and that is exactly the meaning of forming the boun-
dary line between counties.”

If we are correct, then, in our conclusion that the phrase,
“streams which divide counties,” includes all streams
which contain or in which are situated the boundary lines
between counties, we are next to inquire whether the
Platte river contains the boundary line between Dodge and
Saunders counties? Or, in other words, whether that
boundary line can be said to be situated in the river? The
statute, as we have seen, fixes the line as the south bank.
Is the bank, then, no part of the river? Mr. Gould, in his
authoritative work on Waters (3d ed.), sec. 41, says:
“Every river consists of: (1) the bed; (2) the water; (3)
the banks or shores.” Our attention is called to a distine-
tion in some of the cases between “bank’ and “shore,” but
it does not seem material to our present inquiry. Mr. Jus-
tice Wayne, delivering the opinion in Alabama v. Georgia,
23 How. (U. 8.) 505, determining the precise boundary be-
tween two states which are separated by a river, says,
quoting from Grotius:

“A river that separates two jurisdictions is not to be
considered barely as water, but as water confined in such
and such banks, and running in such and such channel.
Hence, there is water having a bank and a bed, over which
the water flows, called its channel, meaning, by the word
channel, the place where the river flows, including the
whole breadth of the river.”

In Sterr v. Child, 20 Wend. (N. Y) 149, Cowen, J.,
says:
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“The bank and the water are correlative. You can not
own one without touching the other.”

The word ‘“watercourse” is synonymous with stream,
and in Luther v. Winnisiminet Co., 9 Cush. (Mass.) 171,
Bigelow, J., in a charge to the jury, afterwards approved
on appeal, said:

“A watercourse is a stream of water, usually flowing in
. a definite channel, having a bed and sides or banks.”

Indeed, it seems to us that the correct conclusion is well
summarized in the argument for plaintiff in error in How-
ard v. Ingersoll, 13 How. (U. 8.) 380, 391, as follows:

“A river, then, consists of water, a bed, and banks; these
several parts constituting the river, the whole river. It
is a compound idea; it can not exist without all its parts.
Evaporate the water, and you have a dry hollow. If you
could sink the bed, instead of a river you would have a
fathomless gulf. Remove the bank, and you have a bound-
less flood.”

We have not overlooked the cases where grants bound-
ing on the bank are said to exclude the stream. The lan-
guage thus used is invariably dicte, and is employed, inci-
dentally, in discussing entirely different questions than
whether the bank of a river is to be treated as a part of it.
It seems to us more logical, and more in accordance with
approved legal definitions, to hold that the south hank of
the Platte river is to be treated as a part of the river;
that “streams which divide counties” include any part of
or point in such streams, and that, therefore, the Platte
river divides Dodge and Saunders counties, quite as much
as if the boundary was the thread of the stream, the filum
aque, instead of the south bank.

We are strengthened, then, in this conviction, when we
consider, as we musf, the intent and purpose of the legis-
lature in enacting this statute. The purpose, evidently, was
to provide for the building and repair of bridges required
in order to travel from one county into an adjacent one,
and to impose the expense equally upon both, on the theory
that the bridge would be used about equally by the inhabit-
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ants of the two counties. It is apparent that, for this
purpose, it is quite immaterial whether the boundary line
is the thread of the stream or the bank. The bridge would
be just as necessary in the one case as in the other, and
there would be the same reason for dividing the cost.
With the policy of such legislation, we are not here con-
cerned. It may be true, as suggested in the argument of
defendant in error, that the bridge in question is not a
benefit to part of the inhabitants of Saunders county; that
it is even detrimental, in diverting trade into Dodge
county, though the demurrer admits the averment in the
petition that the bridge is “used by a large portion of the
inhabitants of both counties.”” It may also be true that
the statute confers upon counties power in locating bridges
which may be used, or rather abused, to the injury of neigh-
boring counties. But, whether the policy of the act has
proved beneficial, or otherwise, is a question for the legis-
lature alone. Our duty is simply to ascertain its intent
and permit it to be carried out, as far as possible. To hold
that this case is not within the terms of the statute because
the boundary is fixed at the south bank instead of the
thread of the stream would, we think, be to disregard that
intent. Dodge county is not the only one whose boundary
is fixed at the south bank. Indeed, nearly one-third of the
counties which border on streams flowing wholly within
the state are so bounded. Can it be supposed that the legis-
lature intended to exempt all of these from a policy which,
on its face, appears to be uniform?

We prefer to think with the supreme court of Pennsyl-
vania, in the case above referred to, that it is “the popular
and ordinary use of language which the legislature is
presumed to intend,” rather than to adopt a construction
which would nullify the statute in so large a proportion of
the cases to which it was apparently intended to apply.
In Cass County v. Sarpy County, 63 Neb. 818, 823, it is
said that “Cass and Sarpy counties are divided by the
Platte river,” although we have seen that, technically
speaking, they are divided only by the “middle of the main
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channel” of the river. So, “in the popular and ordinary -
use of language,” it may be said that the Platte river di-
vides Dodge and Saunders counties, though the technical
boundary line is the south bank of the river.

We have referred to. Keiser v. Commissioners of Union
County, 156 Pa. St. 315, and we close our discussion of this
branch of the case with a further reference to it, because

it seems to us so pertinent to the case at bar and so fully

to support the foregoing views. It was an action to com-
pel the commissioners of Union county to cooperate with
the commissioners of Northumberland county in building
a bridge across the Susquehanna river. The statute
authorizes joint construction of bridges “where the stream
or river runs between counties.” There would seem to be
more room in the Pennsylvania case than here for the con-
tention made by defendant in error, for Union county is
described as “lying on the west side of the river Susque-
hanna,” thus indicating that it included no part of the
river. And, yet, the court holds that the statute is ap-
plicable, and says also:

“A stream is equally the boundary line whether the line
is its middle thread or its westernmost ripple. To find the
boundary you must find the stream, and then the part of
it defined as the line, but wherever that is it is the stream,
and it is the boundary only because of that fact. No mat-
ter whether the boundary is the middle or the edge of the
stream, the bridge must connect with both banks, and the
moment it does so, even if only with an abutment, there is
no longer any one county in which it is located. * * *
The obvious meaning of the statute * * * is that * * *
bridges over streams forming boundary lines between coun-
ties, or running between counties (that is, having one
county on one side and another county on the other side),
shall be rebuilt by the commissioners of the ‘respective
counties.” ”

We find ourselves also unable to agree with the eminent
counsel for defendant in error in his contention that there
was a fatal departure in the fact that the resolution, call-

32
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ing upon Saunders county to join in making the repairs,
designated two bridges, while the contract was let and
recovery sought as to but one, The statute points out no
particular mode of procedure, and we can not see that
defendant in error was in the least prejudiced by the course
pursued. If Dodge county had been willing to accept one-
fourth instead of one-half of the amount expended for the
Fremont bridge, it would not be questioned, we presume,
that only the taxpayers of Dodge county could complain.
Moreover, had this been an ordinary action in the district
court, and had the claims for the two bridges been divis-
ible, as we think they were, plaintiff could have sued on
its claim for the one bridge alone. On the other hand, had
the claims been indivisible, it could.still have sued for a
part, on condition of being barred from any further action
as to the remainder. e can not think that any stricter
rule should be applied in a proceeding of this kind than
in an ordinary action at law.

Having reached the conclusion that the Platte river
“Jivides” the two counties appearing in this action, it is
unnecessary to consider whether the other clauses of sec-
tion 87, chapter 78, are also applicable, though that ques-
tion is discussed in the briefs, and the petition avers, as
we have seen, that both parties “are equally interested in
the building and maintaining of said bridge.” From our
examination of the first clause of section 87, we are com-
pelled to conclude that the demurrer should have been
overruled, and we recommend that the judgment be re-
versed and the cause remanded with directions that such

an order be entered.

Hastings and KIRKPATKICK, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings in accordance

with said opinion.
REVERSED.
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The following opinion on motion for rehearing was filed
October 5, 1904. Rehearing denied:

1. Counties: REPAIRS OoF BrIDGES. Under.the provisions of section 87,
chapter 78, Compiled Statutes, 1901, a county may be required to
contribute toward the repair of a bridge abutting in such county
although it is located mainly within the territorial jurisdiction of
an adjoining county.

2.- Stream Defined. The word “stream” as used in said section is used
in a general sense, and includes rivers and smaller courses of run-
ning water.

SEDGWICK, J.

Some of the propositions discussed in the -briefs and
upon the oral argument upon the motion for rehearing
seem worthy of further notice.

1. The bridge in question being confessedly located
mainly in Dodge county, it is contended that the legisla-
ture would not have authority to require Saunders county
to expend the funds of that county in repairing a bridge
outside of its jurisdiction; but this proposition seems not
to be supported by authority. The second paragraph of
the syllabus of the opinion in Washer v. Bullitt County,
110 U. S. 558, 28 L. ed. 249, is:

“At the common law and also by statute, a county may
be required and authorized to build and maintain, at its
own expense, a bridge or highway across its boundary line,
and extending into the territory of an adjoining county.”

The opinion in County of Mobile v. Kimball, 102 U. S.
691, 26 L. ed. 238, which announces the same doctrine, is
approved and followed, and in the opinion, quoting from
the opinion in a Maryland case, it is said:

“A county is one of the territorial divisions of a state
created for public political purposes connected with the
administration of the state government, and being in its
nature and objects a municipal organization, the legisla-
ture may exercise control over the county agencies, and
require such public duties and functions to be performed
by them as fall within the general scope and objects of
the municipal organization.”
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2. If then, it is competent for the legislature to require
a county to bear the expense of repairing a bridge that is
not located within its boundaries, we have in this case
only to consider what the intention of the legislature was.
Of course, the same rules and principles are to be applied
in ascertaining the boundaries of corporations such as
counties, and in the construction of the statutes and other
public acts, that should be applied in ascertaining correct
boundaries between lands owned by individuals, whether
established by public acts or private contract. Where a
river, brook, stream or highway is mentioned generally
as a boundary line, the same rule is to be applied to
each; that is, the thread of the stream of the river or
brook, and the center of the street or highway, is the
boundary line. Again, if any particular place or specific
line is mentioned as the boundary, that place or line be-
comes the monument and excludes all beyond. If a bank
of a river or stream is mentioned as the boundary, then
the body of the water in the river or stream is excluded
from the territory nearest to the bank designated as such
boundary. The fact that the body of the water of the
river is in Dodge county, and that the bridge will there-
fore be mainly outside of the territorial limits of Saun-
ders county, is not an important factor in determining
the issue. The question is, what is the meaning of the
expression, “Streams which divide counties.”

The word “stream” which occurs in the statute has
two distinct uses. The first and most important meaning
of this word is “A course of running water, a river, rivulet,
or brook.”- Century Dictionary. It is there also stated
in connection with that definition, “All rivers and brooks
are streams and have currents.” Amnother and more
technical use of the word “stream” is to distinguish the
volume of water of a river, rivulet or brook from the
banks and bed; thus, as suggested in the former opinion
herein, a river is said to consist of three parts: the bed,
the bank and the stream. In this latter sense of the word
the stream in question is undoubtedly entirely in Dodge
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county, since the boundary line is on the south bank and
the stream is wholly north of the south bank. This mean-
ing of the word “stream” is suggested in the brief as the
one intended by the legislature, and it is therefore in-
sisted, and undoubtedly correctly, if the word is used in
this sense that, since the south boundary line of Dodge
county is on the south bank, the stream or the water
itself is wholly in Dodge county, and therefore can not
be said to divide two counties. It seems clear to us that
this is not the sense in which the legislature used the word
stream in this statute. We think that the purpose of the
legislature, as well as the language of the statute, would
indicate a broader meaning. It was, we think, rather in-
tended that the statute should apply to bridges over rivers
and, also, to bridges over smaller water courses that did
not carry a sufficient volume of water to cause them to
be denominated rivers. In this statute, then, the legisla-
ture used the word in the sense of fa course of running
water, a river, rivulet or brook;” and if, as is well pointed
out in the former opinion, the bank of a stream used in
this sense is as much a part of the stream itself as is the
bed or the volume of water which it carries, then the
stream divides counties, since the boundary line lies in a
part of the river. The bank is that part of the river or
stream which retains the water, and it seems, therefore,
reasonable that the word stream as used by the legisla-
ture when applied to a river, as in this case, must be
construed to mean the whole of the river, including the
bank as well as the water and the 'bed, and, within that
meaning, the boundary line here lies within a part of the
river, to wit, the bank, so that the river divides the two
counties in the sense intended by the legislature.

The whole question is not without difficulty, but the
construction of the statute adopted in the opinion appears
to be the more reasonable one, and the motion for rehear-
ing is therefore overruled.

REHEARING DENIED.
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The following opinion on second motion for rehearihg
was filed January 5, 1905. Rehearing denied:

Per CURIAM,

In the motion for rehearing it is said that, lying within
the river, there is a large island situated wholly in Dodge
county, and that a part of the Platte river on the north
of this island is crossed by the bridge in question; and it
is contended that it would be unjust and is not intended,
by a fair construction of the statute in question, that
Saunders county should be required to build, or share in
building or in repairing, the bridge over the north part
of the river. This question has not been presented to the
court and is not determined.

The case is submitted upon a general demurrer to the
petition. If the defendant raises the question by answer,
its solution will, apparently, depend upon the intention
of the legislature as to the application of the word stream,
as used in the statute, to such conditions. The condi-
tions may be such that each part of the river, that part
lying on the north side and that part lying on the south
side of the island, should be considered a stream, as that
word is used in the statute, but we do not find it neces-
sary to express an opinion upon this question in the
present condition of the record. The motion for rehear-
ing is overruled.

REHEARING DENIED.

GUSTAVE A. MANN, APPELLEE, V. GERMAN-AMERICAN IN-
VESTMENT COMPANY, APPELLANT.

F.ep DEceEMBER 2, 1903. No. 12,701.

1. Tontine Company: RECEIVER. The holder of a contract, purporting
to be for the purchase and sale of a diamond, issued by what is
commonly called a tontine company, is not a stockholder in such
company, and can not secure the appointment of a receiver for
such company because of the mismanagement of its affairs by
its officers.
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2. The holder of such a contract who has not reduced
his claim to judgment, and who has no lien upon the property of
the company, has no standing in a court of equity in an action to
sequester or impound the assets of such company.

3. Equity. Whether the holder of such a contract can have

“clean hands” as required of one who seeks the aid of a court
of equity, quere.

4. Receiver: AUTHORITY TO APPOINT. An order of the district court
appointing a receiver for a corporation, in an action wherein such
relief is the only relief sought, will be vacated for want of author-
ity in such court to make the same.

5. Petition: PrRAYER. A prayer for general relief, coupled with one for
the appointment of a receiver, only, will not be considered as a
prayer for relief other than such appointment, unless the petition
states a good cause of action for other relief.

ArpPEAL from the district court for Adams county: Ebp
L. Apams, JubGE. Reversed and dismissed.

Frank P. Olmstead, for appellant.
Robert S. Batty and Harry 8. Dungan, contra.

GLANVILLE, C.

This action is one commenced by the plaintiff, appellee,
by filing in the district court for Adams county his peti-
tion in equity; and the case may best be reasoned by first
giving a copy of the petition in full. The petition is as
follows:

“Plaintiff complains of the defendant and says:

“1. That at all times hereinafter stated the defendant
is and was a corporation duly incorporated and existing
under and by virtue of the laws of the state of Nebraska,
with an alleged capital stock of $60,000, divided into
shares of $100 each; and engaged in the business of issu-
ing contracts, copies of which are hereto attached, and
made a part of this petition, and marked exhibits ‘A’ and
‘B,’ and in no other.

“2, That the incorporators were, and are, Fred Lillje-
berg, John C. Kay and John M. Doyle. That there has
been issued by the said corporation, approximately, 200
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contracts, the exact number being to this plaintiff un-
known, a portion of which were of the same form as ex-
hibit ‘A’ the balance, being denominated a diamond con-
tract, as exhibit ‘C.

“That various persons purchased said contracts, their
names being unknown to this plaintiff, except as herein-
after set forth. That the said Fred J. Lilljeberg, John M.
Doyle, and John C. Kay held the first nine contracts, and
applied the first $900 received by the said corporation to
the payment thereof, and that, thereafter, the tenth con-
tract was paid by the defendant to the aforesaid president,
secretary and treasurer thereof. That since the tenth con-
tract was paid on or about the — day of , 1900, the said
defendant has collected from the said contract holders a
large sum of money, the exact amount being to this plain-
tiff unknown, and that, thereafter, to wit, on or about the
1st of February, 1901, the president and secretary of the
defendant corporation attempted to sell and transfer the
corporation and contracts, privileges and emoluments of
the business and all rights and property interests therein,
whatsoever, to one W. 8. McAuley, and thereupon, pre-
tended to resign their respective offices as president and
secretary to the board of directors, who failed and refused
to elect their successors, and have since refused and failed
so to do. That the holders of the said alleged stock, if
there be any, are to this plaintiff unknown. That, at the
time of the said pretended transfer and sale, the said
president and secretary had in their possession and under
their control the sum of $369 belonging to, and forming a
part of, the funds of the said defendant corporation, which
they, the said secretary and president, failed and neglected
to turn over to their alleged successor, or account for, but
proceeded to draw from the bank the said sum, and ap-
propriated the same to their own use and benefit, and have
ever since refused and failed to account for the same, to
the damage and prejudice of your petitioner. That since
the pretended transfer, this plaintiff and various holders
of contracts have paid to the said McAuley about $900, the
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exact amount being to this plaintiff unknown, who re-
ceived the said sum and holds the same for defendant’s
use. That, according to the provisions of said contracts
shown in exhibits ‘A’ and ‘B,” 80 per cent. of all the funds
received by the said corporation were to be and remain
the absolute property of the holders of said contracts, and
were to be applied in the retirement and discharge of the
said contracts, consecutively, and in the order of their
issue; said contract being the stock or shares of defendant
corporation. .

“3. The plaintiff avers, and charges the facts to be, that
the defendant corporation, and its above named officer,
has wholly failed to apply the funds received by it under
the provisions of the said contracts to the payment and
discharge of the contracts issued by said corporation, as
provided by its rules and articles.

“4. The plaintiff further charges that he is the holder
and owner of contract number 35, being filed herewith,
and marked exhibit ‘C; and made a part of this petition,
being one of the 200 contracts issued as herein charged,
and has paid in to said company the sum of $80, and holds
the said contract which is fully paid up according to the
provisions thercof. That the money paid by the plaintiff
to the defendant, as aforesaid, constitutes a part of the
funds herein charged to have been misapplied or in the
hands of the pretended successor of the defendant corpora-
tion.

“5. Plaintiff further charges that the defendant has
ceased to do business, has failed to elect officers or call an
election for that purpose, has misapplied the funds, and
attempted to convey all the corporate interests. All of
which was done contrary to the power and authority in-
vested in the said defendant corporation, and to the in-
jury and damages of your petitioner.

“6. The plaintiff further alleges, and charges the facts
to be, that defendant corporation has never had an elec-
tion, has never issued certificates of stock other than
the contracts herein set forth, and that there has never
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been an election of directors or officers, nor a legal adop-
tion of rules or by-laws by the said defendant, and that
the said president, secretary and treasurer have, at all
times, acted wholly without authority, as plaintiff verily
believes.

“Whereupon, the plaintiff prays the court to appoint a
receiver to take charge and control of defendant corpora-
tion and all property belonging thereto, to collect the
funds and apply them pro rate among the holders of said
contracts, as the court may direct, and have such other and
further relief as to the court may seem just.”

Exhibit “C” referred to in said petition, being the con-
tract under which the plaintiff claims, is as follows:

“Diamonp CoxTrRACT. NoO. 35.

“Know all men by these presents: That if G. A. Mann,
the holder hereof, shall first well and truly make each and
all of the payments herein provided for, to be made by him
at the times and in the manner herein specified, time, man-
ner and the amount of payment being of the essence
hereof, the German-American Investment Company, of
Hastings, Nebraska, will deliver to him, or to his legal
representatives or assigns, under and according to the
terms and conditions and in the manner and order here-
inafter set forth, a commercial white, clear and flawless
diamond, of the weight of two carats, and of the value of
$100 per carat.

“The holder hereof promises and agrees to pay to the
company, at its home office, in the city of Hastings, the
full sum of one hundred dollars in the following manner,
to wit: Five dollars on the delivery hereof, the receipt of
which is hereby acknowledged, and one dollar and twenty-
five cents on or before the last day of each calendar week
following the date hereof, for sixty consecutive weeks.
If he shall fail to pay any of said instalments within the
week in which it is payable, the said delinquent instal-
ment, together with the additional sum of twenty-five
cents, may be paid at any time before the end of the next
succeeding calendar week; but if he shall fail or neglect
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to pay any of said weekly instalments at the time and in
the manner herein provided, and shall continue in such
default for more than one week, then, and in that event,
this contract shall, because of such default, become and
be wholly null and void, and all payments theretofore
made thereon shall be forfeited.

“The weekly instalments having been paid hereon to and
inclusive of the sixtieth week, this contract shall be
deemed, fully paid up and nonforfeitable, and the holder
shall be entitled to receive the diamond herein described,
provided, however, that if, at such time, the amount in
the hands of the company to the credit of this contract is
not equal to the sum of $200 heretofore provided, then, the
diamond shall not be delivered until the amount to the
credit hereof shall equal that sum. Coincident with such
delivery to the holder of a contract, of such diamond, he
shall surrender his contract to the company for cancela-
tion. The company shall employ one dollar of each
weekly instalment of one dollar and twenty-five cents paid
in on this and other contracts, together with all fines,
lapses and forfeitures accruing thereunder, in the pur-
chase and delivery of the diamonds required for the per-
formance of such contracts; and may retain all other
sums paid in thereon, including the remaining twenty-five
cents out of each weekly instalment, for its own use and
payment of all expenses. This contract is transferable,
but no transfer will be recognized by the company unless
first registered by the company, for which registration a
fee of one dollar will be charged.”

Exhibit “B” referred to is in the same form as exhibit
“C,” while exhibit “A” differs therefrom in that it pro-
vides for the payment of money to the contract holder, in-
stead of the sale of a diamond.

The answer admits the allegations of paragraph 1 of
the petition, and denies all others.

The judgment or order of the district court appealed
from is as follows:

“It is therefore ordered that William Madgett be ap-
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pointed receiver of the defendant corporation and all
moneys, debts, effects, books and property of every de-
seription belonging to or forming a part of defendant
corporation, its assets or effects. That its officers, their
agents and employees are hereby directed to deliver the
same to said receiver, and said receiver is authorized and
required, without unnecessary delay, to sell and convert
into money any such property or effects as do not consist
of money, and to collect all funds due defendant, and to
pay all debts due by defendant corporation, and distribute
the funds collected or received by virtue of this order to
the parties entitled thereto, under the further orders of
this court. It is further ordered that, before he enters
upon his duties as such receiver, he execute and deliver to
the clerk of this court an undertaking, with approved
sureties, to the defendant in the sum of one thousand dol-
lars ($1,000), conditioned according to law. It is fur-
ther ordered that said receiver make report to this court
of his doings in this behalf at each term of this court here-
after held, until he be finally discharged.”

In the view we take, it will not be necessary to discuss
the evidence in the case further than to say, it does not
better the case made by the petition. No demurrer to the
petition was filed, but objection was made to the introduc-
tion of evidence, on the ground that the petition does not
state facts sufficient to constitute a cause of action. This
was overruled and exception taken.

We think that even under the liberal construction re-
quired to be placed on the petition, when attacked first in
this manner, the petition does fail to state a cause of ac-
tion. . ’
By section 267 of our code, “No receiver shall be ap-
pointed except in a suit actually commenced and pending.”
And it is a familiar rule that the action pending must be
an action for some relief, or to enforce some right, other
than the mere appointment of a receiver.

In the case before us, no action was commenced by the
plaintiff which can support the receivership, as a proceed-
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ing ancillary thereto; the prayer of his petition conclu-
sively shows this.

“A suit actually commenced and pending” that will sup-
port the appointment of a receiver must be one for relief
that could be litigated between the parties, even if the
application for the appointment be denied. See Hotten-
stein v. Conrad, 9 Kan. 435.

In Vila v. Grand Island Electric Light, Ice & Cold Stor- .
age Co., 68 Neb. 222, it is said:

“The suit which must be ‘actually commenced and pend-
ing’ as a condition precedent to an appointment of a re-
ceiver, must be one in which the main relief sought is in-
dependent of the receivership.”

And from Barber v. International Co. of Mexico, T3
Conn. 587, 593, the following language is quoted with ap-
proval:

“It is not the office of a court of equity to appoint re-
ceivers as a mode of granting ultimate relief. They are
appointed as a measure ancillary to the enforcement of
some recognized equitable right.”

And this court held that a receivership is a purely an-
cillary remedy and can not be maintained in a proceeding
instituted solely for that purpose. It is clear that, judged
by these authorities, there was no suit actually commenced
and pending in the lower court that will sustain the ap-
pointment of a receiver in the case before us. The peti-
tion is not a good creditor’s bill, for plaintiff is not shown
to be a judgment creditor. It will not sustain a stock-
holder’s suit, not being on behalf of all, or other stockhold-
ers; neither does it contain sufficient averments. See 2
Cook, Stock and Stockholders (3d ed.), sec. 646,

We think, also, the petition is fatally defective for other
reasons. It is alleged that “at all times hereinafter
stated, the defendant is and was a corporation duly in-
corporated and existing under and by virtue of the laws
of the state of Nebraska.” .

While it may be possible to so liberally construe the
petition as to hold that the plaintiff therein claims to be



462 NEBRASKA REPORTS. [VoL. 70

Mann v. German-American Investment Co.

a stockholder of the defendant corporation, yet, taking it
in connection with the form of his contract, it clearly
shows that he is not such a stockholder.

Cook in his work on Stock and Stockholders (3d ed.),
says in section 12: “A share of stock may be defined as a
right which its owner has in the management, profits and
ultimate assets of the corporation. By the court of ap-
peals of New York it is said that ‘the right which a share-
holder in a corporation has, by reason of his ownership of
shares, is a right to participate according to the amount
of his stock in the surplus profits of the corporation on a
division, and ultimately on its dissolution, in the assets
remaining after payment of its debts.””

In Neiler v. Kelley, 69 Pa. St. 403, it is said:

“A share of stock is an incorporeal, intangible thing.
It is a right to a certain proportion of the capital stock
of a corporation never realized except upon the dissolu-
tion and winding up of the corporation—with the right
to receive in the meantime such profits as may be made
and declared in the shape of dividends.”

It is impossible to hold that the plaintiff is a stockholder
in the defendant corporation, and therefore he has no
standing in court as a’ stockholder to secure the ap-
pointment of a receiver for the corporation because of
the mismanagement of its affairs by its officers under
the holding of this court in Ponca Mill Co. v. Mike-
sell, 55 Neb. 98. Even if he were such stockholder, it is
doubtful if he can maintain an action, as such, in a court
of equity, for, where the real business of the corporation
is illegal, courts will not aid a stockholder. Le¢ Warne v.
Meyer, 38 Fed. 191.

As one sustaining a mere contract relation with the de-
tendant, he is in no better plight. His contract purports
to be a contract for the sale of a diamond upon certain
terms and conditions; no averment is made that his con-
tract is not what it purports to be, and its terms may not
be varied by parol ; he does not allege that he has demanded
and been refused the delivery of the diamond; he does not
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allege damages sustained by him because of any breach of
contract by the defendant; he has not recovered judgment
against the defendant for any sum, and if the defendant
has broken its contract with him, to his damage, he is
merely a general creditor of the corporation and has no
standing in a court of equity, because he has not pursued
his remedy at law. Nowhere in his petition does he allege,
in terms, nor does he show by proper averments, that he
has no adequate remedy at law.

In Missouri, Kansas & Texas Trust Co. v. Richardson,
57 Neb. 617, it is held:

“A creditor whose claim has notf, been reduced to a judg-
ment, and who has neither a general nor specific lien on
his debtor’s property, is not entitled to have such property
impounded as security for the claim.”

In Merchants Nat. Bank v. McDonald, 63 Neb. 363, this
court hold: '

“A creditor whose claim has not been reduced to judg-
ment, can not maintain an action against an insolvent cor-
poration for the ratable distribution of its assets among
its creditors.”

The appellee in his brief uses this language:

“We deem it useless to discuss the only questions argued
by the appellant, namely: (1) Is a holder of a contract
in defendant’s company, a stockholder? (2) A common
contract creditor is not entitled to the appointment of a
receiver. The controversy in this case presents a different
question, one not dependent upon either of the above in-
quiries. It is this question: Is there a trust relation
between plaintiff and defendant, and does plaintiff own
jointly with defendant property, or a fund, which is in
danger of being lost, removed or materially injured, and
by reason thereof is plaintiff entitled to have a receiver
appointed ?”

By the terms of the contract upon which the plaintiff
bases his claim, it is impossible for it to create a trust
relation to any fund, any further than every debtor may
be held to hold his property in trust for his creditors.
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The money paid in by the plaintiff was not to remain in a
fund in which he should eventually share, but was to be
expended by the defendant in the purchase of a diamond,
which clearly shows that the absolute title to the money
was in the defendant, and there is no property jointly
owned by the plaintiff and the defendant.

Blackstone, combating the proposition that every case
is to be decided upon the circumstances, according to the
arbitration or discretion of the judge, according to his
own notions, says: “The system of our courts of equity
is a labored, connected system, governed by established
rules, and bound down by precedents, from which they do
not depart.” “The systems of jurisprudence in our courts,
both of law and equity, are now equally artificial systems,
founded in the same principles of justice and positive law;
but varied by different usages in the forms and mode of
their proceedings.” “In short, if a court of equity in
England did really act, as many ingenious writers have
supposed it (from theory) to do, it would rise above all
law, either common or statute, and be a most arbitrary
legislator in every particular case.” 3 Blackstone’s Com-
mentaries, 432-434.

Story in his work on Equlty Jurisprudence (13th ed.),
vol. 1, section 20, says:

“YWhat has been already said upon this subject can not
be more fitly concluded than in the words of one of the
ablest judges that ever sat in equity. ‘There are’ (said
Lord Redesdale) ‘certain principles, on which courts of
equity act, which are very well settled. The cases which
occur are various, but they are decided on fixed principles.
Courts of equity have in this respect no more discretionary
power than courts of law. They decide new cases, as they
arise, by the principles on which former cases have been
decided ; and may thus illustrate or enlarge the operation
of those principles. But the principles are as fixed and
certain as the principles on which the eourts of common
law proceed.” ”

The evil, somewhat prevalent of late, existing in the
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form of such corporations as the defendant can, and should
be abated by the courts in the proper form of action, as in
State v. Nebraska Home Co., 66 Neb. 349, recently decided
by this court, and by legislative enactments such as have
been made by the recent legislature of this state; and
courts of equity need not do violence to the established
rules governing the exercise of their rightful powers to
relieve parties who, like the plaintiff, have, by their own
deliberate acts, placed themselves in his unfortunate con-
dition.

We are clearly of the opinion, that no action was pend-
ing in the lower court that Jjustified, or will support,
the appointment of a receiver; tliat the plaintiff can not,
upon the facts pleaded, maintain a creditor’s bill, neither
can he maintain a stockholder’s suit; and that the petition
does not state a cause of action in favor of the plaintiff
for any equitable relief.

We therefore recommend that the order of the district
court appointing a receiver be vacated, and the action
dismissed. '

BARNES and ALBERT, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the order of the district court appointing a re-
ceiver is vacated and the action dismissed. :

REVERSED.

GEORGE OELKE V. ALBERT THEIS, EXECUTOR OF THE ESTATE
OF PETER HAUSCHILD, DECEASED.

Fmep DECEMBER 2, 1903. No. 13,210.

1. Verdict of Jury: EvipEnce. A verdict of a jury from conflicting
evidence will not be disturbed in this court, because of being
against the weight of evidence; and the weight and credibility of
testimony is for their determination exclusively.

2. Possession of Promissory Note. The fact that a promissory note
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was found in the possession of the payee at the time of his death,
is evidence that he had not made a present of it to the maker.

3. Instruction. It is not error for the court to instruet a jury as to the
legal significance of uncontradicted evidence or admitted facts.

ERROR to the district court for Otoe county: PAUL
JESSEN, JUDGE. Affirmed.

Edwin F. Warren and William F. Moran, for plaintiff
in error.

John C. Watson, contra.

AwmEs, C.

This is an action by an executor upon a promissory note
given to his testator by the defendant. The note, by its
terms, became due on January 2, 1885. The suit was be-
gun in February, 1901. Among other defenses, the statute
of limitations is pleaded. The defendant testifies posi-
tively that he never made any payment on the note, and
gives as a reason therefor that the amount payable thereon
was donated to him by the decedent. In rebuttal of this
defense the plaintiff put in evidence certain indorsements
of small credits written on the note by the deceased. Such
evidence, standing alone, was clearly incompetent. They
were equally so as if the suit had been brought by the
testator in his own lifetime. They were not admissions
against his own interest, and he could not manufacture
testimony in his own behalf. In corroboration of these
indorsements, or of one of them, the plaintiff produced a
witness who testified that he saw one of them made in
May, 1896, and at that time he saw the defendant make
to the decedent a payment on the note to the amount of
the indorsement. He was an interested witness and his
testimony is somewhat vague and unsatisfactory, but its
weight and credibity were for the jury, and, inasmuch
as the jury have said by their verdict that they believed
it, we are bound, under a well settled rule of this court,
to believe it also.
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As tending to support the issues on his behalf the de-
fendant was asked, as a witness, this question: “At the
time of Peter Hauschild’s decease, were you indebted to
him; did you owe him anything?” An objection to the
question was properly sustained, if not for the reason that
the witness was incompetent, then because it called for no
statement of fact but for a conclusion of law only. Com-
plaint is made because the court instructed the jury that
possession of the note by the payee at the time of his death
was “evidence tending to prove that there had been no
gift of the note,” as alleged by the defendant. It is not
insisted that the instruction is not a correct statement of
an abstract proposition of law, nor that it is not perti-
nent to the undisputed evidence in the case, but it is urged
that it gave undue prominence to that evidence. This is
equivalent to saying that the court must not instruct con-
cerning the legal significance of undisputed evidence or
admitted facts. Under such a rule, it would be difficult
to try law suits. '

. No other error of law is assigned, and the evidence upon
all issues of fact was conflicting. There is therefore no
ground for disturbing the verdict of the jury which was’
for the plaintiff, and it is recommended that the judgment
of the district court be affirmed.

HasTiNgs and OLpEAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district

court be
: AFFIRMED.

RASMUS JOHNSON, APPELLANT, V. JAMES G. WEBER ET AL.,
APPELLEES.
Frep DecEMBER 2, 1903. No. 13,087.

1. Contract: VarmbiTy. Merely indorsing by the notary on the back
of a contract by husband and wife for the sale of the wife’s real
estate, of an extension of time for making the first payment, which
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extension was not authorized by the wife, does not desfroy the
contract as really made, nor warrant the wife in repudiating it.

to

PrRFORMANCE. A payment which is to bind a bargain, and
to be deposited with a contract in a bank, until a conveyance is
made upon payment in full by a certain date, is in time if it
gets into the bank before the contract is presented there, and both
are left there together by the parties, though the payment is actu-
ally made three days after the time named in the agreement.

3. Evidence: Warver. Evidence held not to show any parol waiver
or release of the contract by vendee.

4. Sale of Homestead: DurEss: SpeciFic PERFORMANCE. The fact that
the signature and acknowledgment of a wife to a contract of sale
of a homestead was made under threat of her husband to “leave”
her if she did not execute it, is not ground for refusing specific
performance of the contract, where the vendee is entirely innocent
of any participation in or knowledge of the threat.

AprpeAL from the district court for Knox county:
JaMmes F. Boyp, JUDGE. Reversed with instructions.

Frank Dolezal, for appellant.

William A. Meserve and W, L. Henderson, contra.

HasTINGS, C.

This is an action brought to obtain specific performance
of a contract for the sale of a farm. The defendants,
James G. and Electa Weber, on September 7, 1901, entered
into a written contract, agreeing to convey to the plaintiff
the northeast quarter of section 30, town 29, range 5 east,
for the sum of $6,400, $1,000 to be paid in cash, and de-
posited, together with the contract, in the bank of Creigh-
ton, and the remainder, $5,400, “by” March 1, 1902. In
consideration of such payments the defendants were to
convey the premises, and in case of a failure to pay the
remainder of the purchase money, the $1,000 “so paid and
deposited with this contract” should be forfeited. The
wife seems to have entered into the contract with some
reluctance and finally refused, altogether, to carry it out.
The title to the farm was in her. The contract, by ite
terms, provided for payment of the §1,000 “on the signing
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- of this contract, and the same is paid for the purpose of
_binding said bargain.” Defendants’ answer alleged that
the following clause indorsed on the back of the com-
tract, “cash payment herein described to be paid by Sep-
tember 14, 1901,” was placed upon the contract by agree-
. ment between Johnson and James G. Weber and without
the assent of Electa Weber; that the latter was the sole
owner of the premises, and that her husband had no au-
thority to introduce any change into the contract; that the
premises were occupied as a home, and that the wife never
acknowledged the instrument after its terms were changed
by the indorsement. Defendant, James G. Weber, says
that the contract was annulled by mutual agreement be-
tween him and the plaintiff prior to September 21, 1901.
Electa Weber’s answer sets up the alteration of the con-
tract by indorsement of an extension of time for payment
of the $1,000, and that the $1,000 was not paid within the
time stated in the contract, and she therefore elected to
declare the contract at an end, and that such election was
assented to by plaintiff. She also says that she was in-
duced to sign the contract by threats on the part of her
husband to desert her if she did not, and that she never
acknowledged the instrument.

The reasons given, therefore, why specific performance
of this contract should not be decreed, resolve themselves
into three: (1) The indorsement upon the contract, with-
out the assent of the wife, who is the owner of the prop-
erty, of the extension until September 14 of the time for
paying the $1,000; (2) the alleged annulment of the con-
tract prior to September 21 by oral agreement between
the plaintiff and Jolin G. Weber; (3) the fact alleged in
defendant’s answer, and testified to in her evidence, that
she was induced to sign the agreement by her husband’s
threats to desert her if she did not.

It seems unnecessary to discuss, at any great length, the
proposition that the indorsement of an extension of time
for the payment of the $1,000 is not sufficiently material
to avoid the contract. This money, it is true, was origin-
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ally agreed to be paid on the day of the contract’s signing,
which was September 7, 1901; but it appears clearly that
it was understood between the parties that Johnson did
not have the money with him; that he would have to get
it from Fremont, and the money was to be paid, as the
contract recited, for the purpose of binding the bargain,
and was to be deposited with the contract in the bank at
Creighton. It was actually deposited in the bank at
Creighton three days later, and on the day following the
contract was deposited. The latter had been, up to that
time, retained by the notary who drew it, and who is since
counsel for the defendants in this case. The money was
actually in the bank before the contract was there; and
whether or not the indorsement of consent, that it should
be there by September 14, was by authorization of Electa
Weber, does not seem material or offer any ground for
refusing its specific enforcement.

The claim of an oral agreement to release and surrender
the contract, beiween James G. Weber and the plaintiff,
is not made out by the proof; and it is not necessary to
discuss whether or not it would be valid in law. It is clear
from the correspondence that an effort was made by the
Webers, or at least, Mrs. Weber, to escape from the con-
ditions of this contract. On the next day after its execu-
tion, James G. Weber wrote to the plaintiff at Fremont,
telling him not to sell his farm as Weber’s wife was de-
claring she would not sign any deed; also telling Johnson
not to send the $1,000 “until you hear from me,” that he
was trying to get her to agree and nothing need be done un-
til September 21; that he would write again the following
week. Then on the 11th, three days later, he wrote Johnson
again, saying that his wife was getting more contented all
the time and he thought it would be all right ; that he, him-
self, was going to Omaha the following Monday, and asked
Johnson to meet him at I'remont at the 8:45 train.
Again, on September 19, Weber writes: “I will do as I
agreed along the line in this land deal, that I would let
you know this week whether my wife would sell or not.
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After considering the matter she says she would not sell,
80 you need not wait any longér for this place. 1 in-
structed the banker to return the money to you, which he
will do tonight.” In our opinion, the evidence of Mr.
Weber, and the witness Vinker, if taken as wholly true,
fails to establish any oral surrender or relinquishment
of this contract, or an intention to surrender or relinquish
on the part of the plaintiff:

It remains only to consider what effect is to be given of
the allegations that the contract was executed under the
threat of Weber to desert his wife if she did not sign it.
There is no claim that there was any knowledge on the
part of the plaintiff of any such duress by the husband.
It does not seem necessary to examine as to whether or not
the facts alleged amount to duress, inasmuch as no knowl-
edge of, or responsibility for them, on the part of the plain-
tiff, is claimed. It seems clear that the wife can not de-
fend against Johnson’s claim, on the ground of any threats
or imposition upon her by her husband of which Johnson
was wholly innocent. Ladew v. Paine, 82 T11. 221; Biggers
v. 8t. Louis Mutual House-Building Co., 9 Mo. App. 210;
Schrader v. Decker, 9 Pa. St. 14, 49 Am. Dee. 538.

An earnest argument is made for the proposition that,
the property in question being a family homestead, greater
effect should be given to the husband’s coercion of the wife
than in other cases. Some Kansas decisions are cited in
support of such a rule. They are founded upon the Kansas
statute making the voluntary assent of both husband and
wife necessary to such a conveyance or agreement. Prob-
ably the fact of the premises being a homestead should be
taken into consideration in weighing the evidence and
determining the soundness of this contract. There seems,
however, no reason for adopting a different rule in such
cases. The statute has simply required that all instru-
ments affecting a homestead in this state be acknowledged.
The effect of such acknowledgment is not supposed to be
different from that in other instruments. Participation
in the wrong by the purchaser should be shown in order
to avoid the instrument. :
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It is recommended that the decree of the district court
be reversed and the cause remanded with instructions to
euter a decree for specific performance of the contract.

AMEs and OLpEAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is reversed and the
cause remanded with instructions to enter a decree for
specific performance of the contract.

REVERSED.

EL1zABETH RIDDELL ET AL., APPELLEES, V. LILLTAN RIDDELL,
APPELLANT, IMPLEADED WITH DORETHA RIDDELL.

Frep DEceEmerr 2, 1903. No. 13,133.

1. Witness: EVIDENCE: COMPETENCY., “Since the amendment of 1883,
section 329 of the code does not render a party adversely interested
to the representative of a deceased person incompetent as a wit-
ness in the action, but only renders his testimony as to transac-
tions and conversations with the deceased incompetent.” Shar-
mer v. McIntosh, 43 Neb. 509.

2. Relinquishment: Evmence. Evidence held to be sufficient to up-
bold finding of oral relinquishment of further share in father’s
estate by appellant’s father.

8. : Held, That such a relinquishment to be effectual as to lands
must be in writing signed by the party to be charged.
4, StaTUTE oF FrAUDS. Receipt and retention of lands from

the father in consideration of such an agreement, i3 not such a
part performance of it as to take it out of the statute of frauds.

AprpeAL from the district court for Lancaster county:
LincoLN FROST, JUDGE. Reversed and dismissed.

Henry H. Wilson and Elmer W. Brown, for appellant.

J. W. Deweese, Webster S. Morlan and Frank E. Bishop,
contra,
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HasTINGS, C.

In 1878, James Riddell and Elizabeth Riddell, his wife,
of Lancaster county, Nebraska, by warranty deed, recit-
ing a consideration of $600 “in hand paid,” conveyed 80
acres of land in the same county to David D. Riddel], a
son. In 1881, David D. Riddell died, leaving a daughter,
Lillian. In 1882, the grandfather, James Riddell, died
seized of the 120 acres of land in question in this action.
The following year his widow married the other plaintiff,
David A. Riddell. They have occupied the premises ever
since.

James Riddell had five sons, of whom all but David D.
survived him. The surviving sons have all conveyed their
interest in the land to the mother. The granddaughter,
Lillian, now 24 years old, refuses to convey; and this ac-
tion is brought by the grandmother and her present hus-
band to quiet title in the 120 acres of land against her.
This is on the alleged ground that the conveyance to
David D. in 1878 was not really for any money considera-
tion but was, in fact, in conisderation of the relinquish-
ment by David D. of all further share in his father’s
estate, and was in the nature of an advancement; that this
agreement by David D. is binding upon his daughter, al-
though her father died before the grandfather, and there-
fore without any right in the grandfather’s estate vesting
in him.

The granddaughter denied .there was any such relin-
quishment, and claimed one-fifth interest in the land in
right of her father. The trial court found the grand-
mother’s allegations of the agreement to he true, and
quieted title in her to the 120 acres of land. From this
decree Lillian Riddell appeals. The sufficiency of the
proof of an oral agreement by her father to relinquish any
further share in the grandfather’s estate is denied, and
also the validity of such an oral contract, if it is found to
be established. A

As to the fact of the conveyance to David D. being in
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the nature of an advancement, and in consideration of
hig being satisfied to give up any further share in his
father’s estate, there is first the testimony of Frank F. Rid-
"dell. He testifies that in 1878, when he was in his eighth
year, it was talked over in his presence by his father and
his brothers, David D. and William W., that the father, be-
ing in bad health, should make some arrangement of his
affairs; that the father asked David D. if it would be
satisfactory for the latter to take the property proposed
to be deeded to him, 80 acres of land, in full of his share
in the father’s estate. He agreed to the arrangement and
the land was conveyed to him. William W. also got 80
acres of land. The witness states that to his “best knowl-
edge and belief” his brother David D. gave nothing for
the land except the relinquishment of claim on the father’s
estate, and on the next day after this family conference
David D. remarked, as he was about starting for Lincoln,
that they were going to have the matter fixed up.

William W. testifies to the transaction, and to the same
general effect, but more in detail, he being 17 years older
than Frank. He knows that he and David D. each got
80 acres of land, which was to be in full of their share of
the father’s estate. His own he got by trading to his
father for it another tract of land, toward whose pur-
chase the father had helped him with $600.

Wiley Riddell, another brother, says he was only about
9 years old, and that he only knows, in a general way, that
the father gave 160 acres of land to William W. and David
D.—80 acres to each of them.

Newton N. Riddell, about 16 years old at the time, testi-
fies to the same general state of facts as to the land con-
veyed to David D. and William W. He also testifies to
various subsequent statements by the father as to what
had been done, and to subsequent statements by David D.
Riddell as to the arrangement by which the latter got his
80 acres of land.

The wife of this last witness testifies also to hearing
David D. state the same things in 1879 as to the arrange-
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ment by which he obtained the 80 acres of land. She also
testifies to subsequent statements of the father, James
Riddell, to the same effect. These latter statements are
no doubt hearsay and incompetent.

All this evidence comes from the brothers and the wife
of one of them. It is obJected that they have an interest
as heirs, and that, the action being against a representative
of a deceased person, their testimony as to transactlons
with such person is incompetent.

This is an action to quiet title in land brought by the
mother and her hlusband against this granddaughter.
Before it was instituted all of these witnesses made quit-
claim deeds to the mother. These deeds were never re-
corded, but the plaintiffs’ attorney says that they were,
some weeks before the commencement of this action, de-
livered to him, as her agent, and have been in his pos-
session since. Can parties, who are disqualified from tes-
tifying because of interest, render themselves competent
by transferring such interest after the death of the other
party? If this can be done, then there is small force in
the statute. By simply selling his claim, without recourse,
the witness can always qualify himself to prove it up.

In Magenau & Co. v. Bell, 13 Neb. 247, the evidence of
a member of a firm, who had assigned his interest pending
the action, was excluded. In Tecumseh Nat. Bank wv.
McGee, 61 Neb. 709, a person, who had long before the
death of the other party wholly severed his connection
with a firm, was held competent as a witness for the re-
maining members of the firm against an administrator in
whose name the action was revived. The court however,
say:

“Had the transfer of interest been made subsequent to
the death of the original plaintiff, we think the effect of
the operation of the statute would be to dlsquahfy the
witness.”

_ That is, it seems, where death has established a bar to
an interested witness’s testifying, such bar can not be
removed by his merely assigning his interest.
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In the present case David D. Riddell had been more
than 20 years dead when the deeds were made, by which
. it was sought to render these witnesses competent to tes-
tify against his representative. It would seem then clear
that, as to transactions and conversations had with him
by these witnesses, their testimony should not be taken.
There is not the same objection to their testifying to trans-
actions in their presence between David D. Riddell and
his father. Sharmer v. McIntosh, 43 Neb. 509.

In our opinion, there is enough competent testimony as
to transactions between David D. and his father, to over-
throw the recital of the deed, considered merely as a
solemn statement and admission of the fact of a money
consideration, and enough to establish the oral agreement
claimed by plaintiff. Is that agreement valid and binding
upon the daughter and heir of David D. Riddell?

Three reasons are advanced by the granddaughter’s
counsel why the agreement, even if found to exist, should
not be upheld; that it is contrary to the statute of frauds,
as an attempt to transfer an interest in the 120 acres of
land in question by an oral agreement; that it is contrary
to our statute as to advancements, which requires that ad-
vancements be stated in writing by the ancestor to be such,
and no such writing exists; that it was an attempt to
transfer a thing not in esse, a right in the father’s property
which had never vested in the son; and nothing passed by
it in any event.

Dealing with the last named reason first, there seems
no doubt that contracts of this kind are enforceable in
equity. Though they relate to no existing right and con-
vey nothing of themselves, yet, when the right does accrue,
they are treated, in equity, as valid agreements to convey
it, if they are clearly established and untainted with fraud.
3 Pomeroy, Equity Jurisprudence (2d ed.), sec. 1286. If
they concern lands, however, they must be, like other
agreements relating to lands, in writing or they are unen-
forceable. Green v. Hathaway, 36 N. J. Eq. 471.

This doctrine of the validity in equity of such an agree- '
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ment and of the necessity that it be in writing is re-
~ffirmed in Brands v. De Witt, 44 N. J. Eq. 545, 6 Am. St.
Rep. 909.

This contract, then, is of no force unless it is taken out
of the statute of frauds by part performance. The part
performance which is claimed is that the land which was
conveyed to David D. Riddell, in consideration of the
agreement, was placed in his possession at once in 1878,
and has remained in him and his successors in title since.
It is true that the 120 acres of land in question in this
action have been, since the father’s death, and are now, in
the possession of the mother. This possession, however,
is in no way referable to the contract, but to the widow’s
right by homestead and otherwise. The part perform-
ance claimed is only, that the full consideration for this
agreement was delivered to and has been retained by the
other party. But payment in full of the consideration
is not part performance of a contract which will suffice to
take it out of the statute of frauds. Browne, Statute of
Frauds (3d ed.), secs. 461-465. This doctrire is stated by
Mr. Browne as no longer open to question, and cases hold-
ing it in nearly all the states are cited in 23 Century Di-
gest, col. 2408. In Baker v. Wiswell, 17 Neb. 52, it is
said that the part performance necessary to take the con-
tract out of the statute of frauls is delivery of possession
in whole or in part. In that case, it is true, the only part
performance found was payment of a portion of the pur-
chase price which was judged insufficient. And in Bigler
v. Baker, 40 Neb. 325, continued possession by a tenant
is held to be not sufficient, but the possession must be
referable to the contract, to take the latter out of the
statute. The Nebraska cases, Connor v. Hingtgen, 19
Neb. 472; Hanlon v. Wilson, 10 Neb. 188, and Dickman
v. Birkhauser, 16 Neb. 686, cited by appellees, indicate no
different rule. In the first, the answer admitted the con-
tract and was held to waive the statute. In the other two,
full possession was given under the contract of the prem-
ises involved.
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There are cases cited as holding that'a contract to
release or convey lands in consideration of other lands
will be enforced, though resting in parol, if one party has
conveyed and delivered the lands, on his side, and the
other party is retaining them and refusing to convey.
There are dicta in various cases that this is sufficient, as
in McClure v. Otrich, 118 I11. 320. In this last case, how-
ever, possession was given on the one side and was re-
tained on the other, pursuant to the contract. We are not
cited by appellees to any case where lands were conveyed
and possession given, in reliance upon a mere verbal
agreement, wholly future in its character, on the other
side, to release or convey other lands, which is held en-
forceable. Where both conveyances were intended to be
contemporary and part of one transaction, the making of
one might be part performance of the whole. In the
present case, however, the conveyance of the 80 acres to
David D. was simply the consideration for the oral re-
linquishment. It was in no sense a part performance of
such relinquishment.

It seems undesirable to introduce any fresh uncertain-
ties into our laws of descent and distribution. To leave
to interested parties, by oral testimony, to impeach the
recitals of an ancestor’s deed, after 25 years, and create,
by parol evidence, a relinquishment by the father of this
granddaughter, which shall bar her of participation in
the grandfather’s estate, seems to involve a dangerous
relaxation of the statute of frauds. We do not think that
courts of equity should go so far as the supreme court of
Ohio in Needles v. Needles, 7 Ohio, St. 432, 70 Am. Dec.
85, and hold such an agreement absolutely unenforceable,
even if in writing. But there seems no reason for depart-
ing from the requirement of the New Jersey cases, cited
above, that the agreement, if it is to affect lands, must
be in writing.

It is recommended that the decree of the district court
be reversed and the action dismissed.

AMEs and OLpEAM, CC., concur.
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By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is reversed and
the action dismissed.

REVERSED.

C1TY OF SOUTH OMAHA V. CATHERINE O’ROURKE.
Fep DeceMBER 2, 1903. No. 13,218.

1. Taxation: PreciNcT. For purposes of taxation and revenue, a pre-
cinct actually formed and organized will be deemed a de facto
organization, whether the meeting of the county commissioners at
which it was made was lawfully adjourned and held or not.

2. De Facto Assessor. Where a precinct, as formed, embraced four
wards of a city, each of which was by statute made a precinct for
taxing purposes, an assessor elected for and exercising his office
in all four of them, without objection and with the acquiescence
of the people, is a de facto assessor in each ward.

3. Taxes: REecovery. City taxes paid under protest are not recover-
able because based upon an assessment made by such a de facto
assessor who was acting for all four wards.

ERrOR to the district court for Douglas county: BEN-
JAMIN S. BAKER, JUDGE. Reversed.

Arthur H. Murdock, for plaintiff in error.

Henry W. Pennock, Edward R. Duffie, James E. Kelby
and I'rank H. Gaines, contra.

HasTINGS, C.

Plaintiff below, Catherine O’Rourke, brought suit in
the district court for Douglas county against the city of
South Omaha, alleging that the latter is a city of the first
class, duly organized; that it was, during the years from
1894 to 1899, inclusive, divided into four wards; that
plaintiff owned certain real property described in the
petition, and that during the years mentioned, a person,
styling himself “assessor of South Omaha precinet,” at-
tempted to assess the property for taxation, and that no
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other assessment of it was made; that, during each of
these years, taxes were attempted to be levied against the
property by virtue of such assessments; that on February
7, 1900, the city treasurer demanded payment of such
taxes, and that on that date plaintiff paid the city taxes
for these years, aggregating $762.12, under protest; and
- she brought the action to recovér it. An answer was
filed and an amended answer. The latter admits the
corporate capacity of the city; denied that it was divided
into four wards during the entire six years, and admits
the ownership of the property; admits that, for the years
1894 to 1897, inclusive, the assessment was by an “as-
sessor of South Omaha precinct,” and that the taxation
of the premises was based upon such assessments, and
says that for the years 1898 and 1899 the assessment was
made by an assessor of each ward. The answer further
sets out that the assessment, during the years 1894 to
1897, was made by a duly elected assessor, whose legal
authority was never previously questioned and was ac-
quiesced in by all of the inhabitants of the city, and that
the method of assessment has prevailed during all the
time since the city was organized until 1898; that the
taxation complained of, and protested against, was for
the general public use and benefit of the city, was not
excessive or out of proportion, and that the plaintiff was
equitably bound to pay it. Payment, on the Tth day of
February, 1900, of these said taxes is admitted; and that
the treasurer’s receipt had written upon its face: “These
taxes paid under protest. Protest filed February 7, 1900;”
and denies that any sufficient protest was filed, and denies
‘the serving upon the treasurer of any written demand for
the repayment of the money.

The trial court found in favor of the plaintiff as to the
taxes for 1894, 1895, 1896 and 1897, and for the city as
to the taxes for 1898 and 1899. Judgment was given the
plaintiff for $650.36. To reverse this judgment the city
brings error. The errors complained of are; that the
trial court admitted in evidence, over the city’s objection,
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a recital in the receipts for taxes that the taxes were paid
under protest; that the court erred in admitting the pro-
test against the payment of these taxes and the demand
for repayment, both of which were in writing, and on
both of which the city treasurer had indorsed a receipt of
a copy; and in admitting in evidence the original answer
of the city, which contains certain admissions not in the
amended answer. Complaint is further made of error
in refusing to admit proof of the action of the county com-
missioners of Douglas county in forming the precinct of
South Omaha; and that the finding and judgment are
contrary to law and not supported by sufficient evidence.

Counsel for defendant, while declaring that he does
not waive any errors in the admission or rejection of evi-
dence, rests his case chiefly upon the latter complaint.
There seems to have been no error by the trial court in
admitting the several items of evidence mentioned, and,
in any event, it seems clear that the evidence establishes
the payment of these taxes under protest, and that they
are based upon an assessment made by “the assessor of
the South Omaha precinct.” That the city consists of
four wards is admitted. The plaintiff’s counsel claims
that her case rests upon these facts. If they are sufficient,
errors in the admission or rejection of evidence can hardly
avail the defendant anything, and if they are not suffi-
cient to uphold the judgment, it can not stand.

The error complained of, in the refusal to allow the
evidence of the proceedings of the board of county com-
missioners in establishing South Omaha precinct, only
becomes important, as bearing upon the right of an as-
sessor of that precinct to exercise that office as to thig
property. It would seem that the evidence was properly
excluded. It is conceded that it fails to show that there
was any properly adjourned meeting of which a record
could properly be made at the time. No evidence, aside
from the record, was tendered that there was an actual
holding of a meeting, and an actual session, and actual
establishment of South Omaha precinect. An apparent

34
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record made of an apparently unauthorized meeting
would hardly be evidence of the facts recited by it. The
evidence in this case, however, indicates distinctly that
there was an actual assessment by an officer assuming to
act as assessor. The doctrine of Norton v. Shelby County,
118 U. S. 425, that there can be no de facto officer if there
is no de facto office, seems to have no application to the
facts in this case. There was an actual organization of
South Omaha precinct, whether the record of its forma-
tion was admissible or not. There was a de facto pre-
cinct. In fact, the plaintiff’s claim is that there were
tour of them, for each of which there should have been an
assessor. The assessor who was acting was the de facto
officer of each of the four wards, because he assumed to
act for all of them.

It is true that in Morton v. Carlin, 51 Neb. 202, where
an injunction was brought against the levy of a tax for the
payment of bonds, this court held that a precinct which
included the whole of Nebraska City with its four wards,
as well as some lands adjoining, was not a precinct au-
thorized in any manner to issue bonds. That holding
does not seem necessarily decisive of this case. In the
present case the sole question is, whether an actual and
de facto organization of the whole of South Omaha into
one precinct was superseded and rendered nugatory by
the statutory provision, that each ward of that city, of
which there were four, should constitute a precinct.
And, as above suggested, whether the precinct consisted
of the whole city of South Omaha, or whether there were
four precincts; each precinct, whether an entire city or a
single ward, was entitled to ‘make assessments. If it was
by a single officer, and he was making assessments for all
of them, this would not prevent his being a de facto offi-
cer, and his acts valid, until he was deprived by lawful
authority of such position. Of course, he could not de
jure hold the position of assessor in a precinct where he
did not live, but beyond question he could do so de facto.
The assessments in this instance were valid. The fact
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that they were made by one who styled himself “assessor
of South Omaha precinct,” but who was, in fact, exer-
cising the office of assessor throughout the city, is no
ground for the repayment of this money, which the plain.
tiff paid under protest for taxes so assessed.

The point urged at considerable length, that plaintiff
failed to prove the filing of her claim with the city coun-
cil for the refunding of these taxes, need not be discussed.
The above conclusion disposes of the case, and in City of
Omaha v. Hodgskins, ante, p. 229, it is held unnecessary to
file an additional claim with the city council. The demand
of the treasurer is held sufficient.

It is recommended that the judgment of the district
court be reversed and the cause remanded for further pro-
ceedings in accordance with law.

AmEs and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment -of the district court is reversed and
the cause remanded for further proceedings in accordance

with law,
REVERSED.

JapTHA A. HUDDLESON ET AL. v. ORPHEUS B. PoLK.*
‘ Frmep DECEMBER 2, 1903. No. 13,113.

1. Assignment: Bonp. The sureties on the official bond of a sheriff
are liable for his misconduct when acting as assignee under the
provisions of section 7, chapter 6, Compiled Statutes.

RecorpiNe DEED. The provisions of section 6, chapter 6,
Compiled Statutes, 1899, requiring the filing of a deed of assign-
ment for record in the clerk’s office of the county in which the
assignee resides, within 24 hours after its execution, is manda-
tory. Miller v. Waite, 60 Neb. 431, followed.

The faci that the assignor requests a sheriff, act-
ing as assignee, to withhold a deed from record the statutory time,
is no excuse for such neglect.

" # Rehearing allowed. See opinions, pp, 489, 492, post.
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4. Assigned Claims: AcrioN. An attorney to whom claims are un-

conditionally assigned may presecute an action in hig own name

for a recovery on such claims, without joining the original claim-
_ants.

5. Assignment: DisTriBUTION. The claims of creditors who stand in a
hostile attitude to an assignment can not be prorated with the
claims of those who have complied with the act, in a distribu-
tion of the proceeds of the assigned property.

6. Recording Deeds: EvipEnce. Evidence examined, and held not suffi-
cient to show a compliance with the statute in the matter of re-
cording an assignment deed.

Error to the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Affirmed.

Willard E. Stewart, for plaintiffs in error.

Robert 8. Mockett, Orpheus B. Polk, John M. Stewart
and Thomas C. Murphy, contra.

OLpEAM, C.

This was an action instituted by Orpheus B. Polk, as
assignee of numerous creditors of the firm of Muir-Cowan
Company, a partnership, doing business in Lincoln, Ne-
braska, against the sheriff of Lancaster county and the
sureties on his official bond, for the failure of the sheriff
to file a deed of assignment, executed and delivered to
him as sheriff of said county by the firm of Muir-Cowan
Company, within the time required by law; the petition
alleges that, by reason of such failure and- neglect, prop-
erty and effects of the insolvent firm, which had been de-
livered to such sheriff as assignee, were taken from his
possession by attachment proceedings instituted by other
creditors, and that the amount and value of the goods so
taken were equal to, or in excess of, the claims assigned
to plaintiff. The sureties on the sheriff’s bond answered,
alleging numerous defenses which will be considered in
the opinion. Plaintiff replied with a general denial of the
facts alleged in the answer; there was a trial to a jury;
the court directed a verdict for plaintiff in the sum of
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$2,839, which was accordingly returned, and judgment
was rendered upon the verdict, and the defendant sureties
bring error to this court.

The first contention is that the sheriff, when acting as
assignee under the provisions of chapter 6, Compiled Stat-
utes, acted under color of, but not by virtue of, his office,
and hence the sureties on his official bond are not liable
for such misconduct. This contention, however, flies in
the face of the plain language of section 7 , chapter 6, Com-
piled Statutes (Annotated Statutes, 3506), which says:

“Immediately upon the execution and delivery of any
such assignment, the sheriff shall take possession of all
the assigned estate, and preserve, insure, and safely keep
‘the same for administration according to law, and the
sheriff and his sureties shall be liable, upon his official
bond, for the faithful execution of the trust created by
such assignment, for the preservation of such assigned
estate, and for the accounting for and paying over of all
moneys derived therefrom.”

The next question urged is that the deed of assignment
is absolutely void, because made for the purpose of hinder-
ing and delaying creditors, and therefore conveyed no
rights to the assignee, even had he recorded it as pro-
vided by law. The same objection-to this deed was urged
before this court in Miller v. Waite, 59 Neb. 319, and it
was there held that the deed was not void upon its face,
and that its execution and delivery conveyed the effects
of the insolvent estate to the sheriff as assignee. On a
rehearing of this case in Miller v. Waite, 60 Neb. 431, it
was held that the provisions of the statute requiring the
deed to be recorded within 24 hours were mandatory, and
a failure to file such instrument within the time limited
by statute avoids the assignment and renders it of no
force and effect. It follows from these conclusions that,
had the sheriff recorded the deed within the time pre-
scribed by statute, he would have conserved the property
and impounded it for the benefit of creditors who filed
their claims for allowance as provided for by chapter 6,
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supra; consequently, his failure to file the deed amounted
to a neglect of official duty, for which he and his bond are
liable to the extent to which creditors, who complied with
the provisions of the assignment act, have been injured.
It clearly appears from the record that each of the credi-
tors, for whom plaintiff acted as assignee, had filed their
claims with the county court, and that such claims had
been duly allowed, and the proof in the record shows that
there were sufficient assets of the bankrupt estate to have
paid these claims, had the deed been recorded and pos-
session of the property retained by the sheriff as assignee.
It is urged, however, in extenuation of the action of the
sheriff, that he failed to record the deeds for 10 days by
request of the assignors and their attorney, and because no
registry fee was paid him by the assignors, at the time the
deed was delivered to him. We think there is little merit
in this explanation. When the sheriff accepted the deed
and took possession of the property as assignee, it was
his duty to comply with the statute by having the deed
recorded, and the provisions of the statute were ample to
reimburse him for any recording fees expended from the
assets of the bankrupt estate. When he accepted this
trust he should have executed it faithfully for the benefit
of creditors as well as for the benefit of the assignors.

Tt is also urged by defendants that the plaintiff in this
cause of action is not the real party in interest, and that
therefore the action should abate. The evidence, about
which there is no dispute, shows that all the claims rep-
resented by plaintiff were unconditionally assigned to
him by the various creditors which he represented; that
the consideration of the assignment was the prosecution
of the claims for one-half the amount which should be
recovered as well as a release of attorney’s fees already
earned by him in the prosecution of other suits for these
creditors growing out of the same failure. This assign-
ment having been an unconditional conveyance of all
title to, and right of action upon, each of the claims, was
sufficient to authorize the maintenance of this suit in
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plaintiff’s name alone, without joining any of his bene-
ficiaries. Meeker v. Waldron, 62 Neb. 689; Allen v.
Brown, 44 N. Y. 228.

It is suggested that even if plaintiff were permitted to
recover he should only have been allowed to recover a
pro rata share of the entire indebtedness of the defunct
firm; that the claims of adverse creditors, who proceeded
by attachments and executions against and consumed the
assets of the bankrupt estate, should be taken into -con-
sideration in fixing the amount of plaintiff’s recovery.
It will be remembered that the amount of the claims filed
with the county court in compliance with chapter 6,
supra, was shown by the testimony to have been less than
the value of the property for which a recovery was sought.
Now, had the sheriff done his duty in recording the deed
within the time fixed by statute these were all the credi-
tors who would have been entitled to participate in the
proceeds of the assigned property, and, consequently, they
were the only ones injured by his negligent act. This
principle is well set forth in Burrill on Assignments (6th
ed.), sec. 441:

“Those whose claims assume a hostile attitude to the
assignment can not claim any interest under it or insist
on standing as parties to it. Thus, where a creditor had
attached assigned property claiming that the assignment
was invalid, he was not allowed to enforce payment of his
distributive share.”

It is finally contended by counsel for defendants that
there was evidence in the record tending to show a record-
ing of the instrument with the county clerk of Lancaster
county which should have been submitted to the jury, and
that in the face of this testimony it was error to direct a
verdict for plaintiff. We have examined the record care-
fully to see if there is merit in this contention. In the
first place, each of the answers of defendants admitted
that the deed was not filed for 10 days, and alleged, as an
excuse, a request of the assignors to the sheriff, and the
failure of the assignors to advance the fees necessary for
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the recording of the deed. This defense we have already
_considered. In the next place, the sheriff himself testified
and said that he did not record the deed for 10 days be-
cause the assignors requested him not to do so, and because
no fees were advanced for paying the expense of the
recording. The deputy sheriff who had the matter in
hand for his principal, and was in charge of the assigned
estate, testified, in the first instance, that on the morning
after the receipt of the deed he went to the register of
deed’s office to record the same; that the register de-
manded a fee of $1.25; that he communicated with coun-
sel for the assignors and was told that they would not
advance the fees at that time as they did not want the
deed recorded yet. Upon being recalled the-deputy sherift-
testified that, after leaving the office of the register of
deeds, he took the deed of assignment to the county clerk’s
office; that some of the employees of the office were there
when he entered; that he laid the deed down with 25 or
50 cents and told them to record it, and then communi-
cated this to the attorney of the assignors who told him
that they did not want the deed recorded then; that he
took the deed away, and it was not offered for record for
10 days, when it was finally recorded with the register of
deeds. We do not think there was anything in this testi-
mony to submit to the jury on the question of a compli-
ance with the statute in the matter of recording the in:
strument. While it is plain that the deputy sheriff went
to the office of the county clerk with the intention of re-
cording the instrument, it is equally plain that, by the
advice of the attorney of the assignors, he abandoned this
commendable purpose, and withdrew the deed before it
was recorded in either the office of the register of deeds
or of the county clerk. The deed conveyed both real and
personal estate, and should have been recorded in both
offices, and was recorded in neither until 10 days after its
delivery to the sheriff.
We therefore conclude that the judgment of the district
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court is right and should be affirmed, which we accord-
ingly recommend.

HAsTINGS and AmEes, CC., concur.

By the Court: IFor the reasons given in the above
opinion, the judgment of the district court is

AFFIRMED.

The following opinion on rehearing was filed Septem-
ber 22, 1904. Former judgment of affirmance adhered to:

Assignment: FAILURE To RECORD DEED: DAMAQES. Where, in an
action on the official bond of a sheriff to recover damages for his
neglect to file a deed of assignment under the provisions of sec-
tion 7, chapter 6, Compiled Statutes, 1899, the defendants object
to the introduction of the only evidence offered which would tend
to mitigate the damages and reduce the amount of the plaintiff’s
recovery, thus causing its exclusion, they are not in a position to
complain of the judgment as excessive.

BARNES, J. ' .

This case was first submitted to the commission, and
was decided in the defendant’s favor. See opinion, ante,
p. 483. On the plaintiffs’ application a rehearing was
allowed and the case was, thereupon, submitted to the
conrt. The statement of facts contained in the opinion
of the learned commissioner is quite full and complete,
and as its correctness was not challenged on the rehear-
ing, no other or further statement of the case is necessary.

It is strenuously urged that the deed of assignment in
question herein was never delivered to sheriff Miller;
that, for that reason, he was not required to file it for
record, and thus protect the interests of the defendant, a
creditor of the assignor, in the assigned estate. An ex-
amination of the authorities cited in support of this con-
tention discloses that they treat of deeds or conveyances
delivered in escrow, and therefore are not in point. It is
not claimed, in this case, that the deed was not actually
placed in the hands of the sheriff, but it is said that a
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request was made of him not to record it immediately, for
the reason that the assignor might be able to effect a set-
tlement with his creditors. In Wallece v. Berdell, 97 N.
Y. 13, it was held:

“Where a trust deed is actually delivered to the grantee
the rights of the cestuis que trustent attach, and the effect
of the delivery can not be impaired by any mental reser-
vation on the part of the grantor, or oral condition, re-
pugnant to the terms of the deed, attached to the delivery.
It is not competent, therefore, to show, for the purpose of
defeating those rights, that the delivery was with intent
that the deed should not take effect unless again delivered,
or unless the grantor afterwards determined that it
should take effect, or upon any other contingency con-
trary to the terms of the instrument.” Citing Worrall v.
Munn, 5 N. Y. 229; Lawton v. Sager, 11 Barb. (N. Y.)
349; Arnold v. Patrick, 6 Paige Ch. 310.

It seems clear, therefore, that so much of the opinion
of the learned commissioner as.holds that there was a
delivery of the deed, and that it was the duty of the sheriff
to have it properly recorded, is right, and should be ad-
hered to. '

It is contended, however, that the assignor did not
advance the recording fee; that the assignee was not re-
quired to pay the same or advance the money therefor.
and that he was, thercfore, legally excused from having
the instrument recorded.

This question was discussed and fully disposed of in
the opinion of the learned commissioner. It may be fur-
ther said, however, that section 28 of the assignment act
fixes the fee for recording the deed, and provides that it
shall be paid out of the assigned estate. Therefore, the
contention of the plaintiffs on this point must fail.

It is also claimed that the judgment of the trial court
is excessive; that as a matter of fact the value of the
assigned estate was much less than the claims against it,
and therefore the defendant in error was only entitled
to recover an amount equal to his pro rate share of the
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value thereof. It appears from the record, however, that
the plaintiffs are not in a position to avail themselves of
this claim. The plaintiff below, defendant herein, on the
trial in the district court, offered in evidence the records
of the county court, for the purpose of showing the num-
ber and names of the creditors of the insolvent, together
with the amount of their claims against the bankrupt.
The plaintiffs herein objected to its introduction, and it
was excluded. A party can not be heard to complain, in
the appellate court, of an error which he has been instru-
mental in bringing about. Farmers Mutual Ins. Co. ».
Cole, 4 Neb. (Unof.) 130. In Knudson v. Parker, ante,
p. 21, it is said: '

“A party who objects to evidence and causes it to be
excluded can not obtain a reversal of the judgment as
_ unsupported for want of the evidence so excluded.”

It seems to be well settled that an appellant can not
complain of the exclusion of evidence which his own ob-
jections have assisted in keeping out of the record. Neither
can a party obtain the admission or exclusion of testimony
on a trial and then assert, on appeal, that the ruling of
the court in his favor was erroneous. It follows that if
this evidence was erroneously excluded upon the objec-
tion of the plaintiffs in error, they must abide by the
consequences, and can not, for that reason, ask that the
judgment be reversed because there is no evidence to sup-
port it. If there were any other creditors entitled to share
in the recovery on the sheriff’s bond, that was a matter
of defense to be pleaded and proved by the defendant. As
soon as the sheriff failed to record the deed of assign-
ment, a cause of action arose under the statute for dam-
ages for the value of the property lost. If there were
others besides the plaintiff who were entitled to share in
the recovery, it was a matter in mitigation of his damages,
and hence a defense; and, as it was not pleaded or proved,
can not now avail.

As stated in our former opinion, it appears that the
amount of the claims filed, approved and allowed in the








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































