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Chase County v. Kelly.

CHase CoUNTY, NEBRASKA, V. IpaA M. KELLY.
FiLep Junke 18, 1903. No. 12,915,

1. County Superintendent: Sarary. Section 2, subdivision 7, chapter
79, Compiled Statutes, provides the minimum and not the maxi-
mum salary to be paid county superintendents in the various
classes therein enumerated.

2, DiscrerioN. In counties of less than 2,000 school popula-

tion, the number of days which a county superintendent may be
employed in the discharge of his office is left to the sound dis-
cretion of the superintendent himself.

3. Board of Commissioners: MINISTERIAL AcT. When a board of
county commissioners audit and adjust the claim of an officer
whose salary is prescribed by statute, it acts ministerially and

not judicially. Gallaher v. Lincoln, 63 Neb. 339, followed and:
approved.

Error to the district court for Chase county: GEORGE
W. Norgis, DisTRICT JUDGR. A ffirmed.

P. W. Scott, for plaintiff in error.
Webster S. Morlan and Charles W. Mecker, contra.

OLDEAM, C.

The plaintiff in the court below was, during the year
1901, the legally elected, duly qualified and acting superin-
tendent of public schools of Chase county, Nebraska. The

“school population of the county that year was 946, and
the board of county commissioners had, prior to the year
1901, fixed the compensation of the county superintendent
at $3.50 a day, for each day actually employed in the
discharge of the duties of the office. Claims for salary
at this rate were filed, audited and allowed from January
to November, in the aggregate amount of $529.60. A sub-
sequent claim for salary for the months of November and
December of $80.50 was filed and rejected, because, as
claimed by the board, the maximum salary that could be
paid the superintendent, for one year, was fixed by the
statute at $500. It was admitted that the services had
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been actually performed and were necessary, and were
charged for at the amount fixed by the board as the per
diem of the superintendent. On an appeal taken from
the order of the county board, disallowing the claim, trial
was had to the district court and judgment was rendered
for the claimant, and the county brings error to this court.

The only question involved in this controversy is the
construction of section 2, subdivision 7, chapter 79, Com-
piled Statutes 1901 (Annotated Statutes, 11110), which is
as follows: ‘

“The county commissioners, or a majority of them pres-
ent at the first regular session of each year, shall deter-
mine the compensation to be paid to the county superin-
tendent, but such compensation shall not be less than
twelve hundred dollars per annum in counties having a
school population of five thousand or more; and not less
than one thousand dollars per annum in counties having a
school population of four thousand and less than five
thousand ; and not less than eight hundred per annum in
counties having a school population of three thousand and
less than four thousand; and not less than five hundred
dollars per annum in counties having a school population
of two thousand and less -than three thousand; and in
counties having a school population less than two thousand,
a per diem of not less than three and one-half dollars, or
more than five dollars, for each day actually employed in
the duties of his office. The number of days necessary for
the duties of his office shall be determined by the county
superintendent, but the number of days so employed shall
not be less than the number of school districts in said
county, and one day for each precinct thereof, for the
examination of teachers. The superintendent shall file
in the office of the county clerk a sworn statement of his
account.”

As it is conceded that Chase county has a school popula-
tion of less than 2,000, the compensation of the superin-
tendent is fixed by this act at not less than $3.50 or
more than $5.00 for each day actually employed in the
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duties of his office, and the number of days he may be em-
ployed in each year, in excess of the minimum number
fixed by statute, is left to the sound discretion of the super-
intendent. .

An examination of the above section of the statute shows
that, for the purpose of fixing salaries for county superin-
tendents, the lawmakers divided the counties of the state .
into five classes, according to their school population.
That they named a minimum salary that should be paid
in each of these classes, but named no maximum salary,
except as to the amount of per diem in counties of the least
population. That, within these limits, the question of salary
was left in the discretion of the boards of commissioners
or supervisors of the various counties. Now the contention
of plaintiff in error is, that we should read.a provision
into this statute, which would make the minimum salary
in one class, the maximum salary of the next lower class,
and that as the minimum salary of superintendents, in
counties having over 2,000 population and less than 3,000,
is $500, we should hold this to be the limit of the amount
of compensation of superintendents in counties of less than
2,000. This is a demand for judicial legislation to which
we are not inclined to accede. If, as contended by plaintiff
in error, the lawmakers contemplated a uniformity of
salaries for county superintendents in the counties of the
various classes, they should and would no doubt have
-fixed a uniform compensation. But instead of this they
simply named the low limit to be paid in each of the
classes, except the last, and conferred on the county
“boards the power to fix salaries at or above this limit. If,
"ag claimed under this provision, county superintendents in
counties of less than 2,000 may actually receive more
compensation than others in counties of -greater popula-
tion, this would present a good reason for legislative
action, but not for judicial nullification of this statute,
now in force. From the admitted facts in the case at bar,
it appears that the salary claim was one fixed by statute;

consequently, in allowing the claim, the board of county
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commissioners acted in a ministerial and not .a judicial
capacity. Gallaher v. lincoln, 63 Neb. 339. This evi-
dently was the view of the learned trial judge.

It is therefore recommended that the judgment of the
district court be affirmed.

Hasrings and Ames, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

) . AFFIRMED.

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY, AP-
PELLANT, V. COUNTY OF CUSTER BT AL., APPELLEES,
Freep June 18, 1903. No. 12,601,

Taxes: REALTY: Distress WARRANT. Local taxing officers of the several
counties can not enforce collection of taxes on the unused road-
bed of a railroad company by distress warrant.

AprreAL from the district court for Custer county:
Homer M. SULLIVAN, DistrioT JUubcE. Reversed. '

J. W. Deweese and F. E. Bishop, for appellant.
Lester B. Kirkpatrick, ¢omtra.
OLpHAM, O.

The plaintiff railroad company and its predecessor in
interest, during the years 1887 and 1888, obtained a right
of way consisting of a strip of ground 100 feet wide along
its surveyed line for a railroad across parts of Sargent
and West Union townships, in Custer county, Nebraska.
Considerable work was done upon the right of way in
“constructing the grade upon which to build the road, and
particularly building some bridge structures and otherwise
preparing the ground on proper levels through grades and
cuts for the construction. of a railvoad track and the oper-
ation of a railroad line. The right of way and partly con-
structed grade were an extension and part of an vperated
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line of the company extending from Central City west and
northwest, through and across Merrick, Howard, Greeley,
Valley, Garfield, Wheeler, Sherman, Custer and other
counties in the state. About eighteen miles of this right
of way and uncompleted road-bed extended into and
through Sargent and West Union townships in the years
1889, 1890, 1891, 1892, 1893 and 1894.

In the years 1893 and 1894, the precinct assessors of
said townships listed this road-bed and right of way for
taxation, and the county board by resolution directed
the clerk of the county to list the road-bed and right of way
for taxation-. for the years 1889, 1890, 1891 and 1892.
Taxes were subsequently levied on this assessment and a
distress warrant for the taxes so levied was delivered by
the treasurer of the county to the sheriff.

Plaintiff thereupon instituted this action to restrain the
levy of the tax warrant and to remove the cloud from its
property occasioned by the attempted assessment of its
right of way by the local authoritics. On issue joined
on this petition in the court below, a trial was had to the
court; judgment was rendered for defendants, and plain-
tiff brings the cause here by appeal.

It will be observed from the foregoing statement that the
local taxing authorities are seeking to enforce the collec-
tion of taxes on this unused road-bed as if it were personal
property and not real estate. This, we think, they can
not do. The property being real in its nature should be
listed for assessment and taxation in the mauner pre-
scribed for the assessment of real estate and the collection
of taxes should be enforced by advertisement and sale as
provided for in section 109, chapter 77, Compiled Statutes.
It would follow from this view that the action of the local
taxing officers in listing this unused road-bed as personal -
property and seeking to enforce the collection of the
taxes thereon by distress warrant is without authority
and that so mnch of the prayer of plaintiff’s petition as
sought fo permanently enjoin the levy of the distress war-
rant should have been granted,
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It is therefore recommended that the judgment of the
district court be reversed, and the cause rewanded for pro-
ceedings in conformity with this opinion.

Barnes and Pounp, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for further proceedings in con-

formity with the opinion.
REVERSED.

BENJAMIN T. SNYDER V. THOMAS PORTER.
Fiep June 18, 1903. No. 12,884,

1. Forcible Detainer: PrLea: WAIVER. In an action of forcible detainer,
a tenant, by failing to avail himself of the plea of not guilty and
by pleading as a defense to the action a verbal agreement to ex-
tend his term, waives any objection he might have urged to the
sufficiency of the notice to terminate his lease.

2. Termination of Lease. One who claims that the action taken by his
landlord is insufficient to terminate his lease, must pay or tender
payment of the reht due or he will be considered as a tenant hold-
ing over his term under section 1021 of the code.

ERroR to the district court for Sherman county:
HoMmER M. SULLIVAN, DISTRICT JUDGE.  Affirmed.

Richard J. Nightingale, for plaintiff in error.

Thomas 8. Nightingale, Elliot J. Clements and J. S.
Pedler, contra. .

BARNES, C.

The defendant, herein, commenced this action in the
county court of Sherman county against the plaintiff in
error, to recover the possession of lots 16, 17 and 18, in
block 34 of the original town, now village, of Loup City,
and to that end filed his complaint in forcible entry and
detainer, which was in the usual form; and alleged, among
other things, that in October, 1900, he rented the premises
to the plaintiff at a monthly rental of $4, and that the
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term extended from month to month, for an indefinite
period ; that the rent was payable on the 17th day of each
month; that on the 17th day of February, 1901, he-duly
terminated the lease; that the plaintiff, herein, was hold-
ing over his term ; that he had served a notice on him on the
18th day of March, following, to vacate the premises on or
before the 25th of that month. It appears that, thereafter,
he commenced this action. The answer did not contain
the usual plea of “not guilty,” but, instead of such plea,
the plaintiff, herein, alleged that, by the conditions of a
notice served on him on the 18th day of February, 1901,
the lease did not expire until the following 17th day of
April, and that the action was prematurely brought. A
furth: r defense was pleaded in the nature of an oral con-
tract :rade between the parties, on or about the 14th
day of February, 1901, to extend the lease until the 17th
day of May following. On these issues the cause was tried,
and resulted in a finding and judgment for the defend-
ant, herein, for the restitution of the premises. An ap-
peal was taken to the district court where the cause was
tried upon the pleadings filed in the county court. A
jury was waived, and at the close of the evidence the
. court found, among other things, that, at the time the
action was commenced, the plaintiff, therein, was en-
titled to the possession of the premises, and rendered a
judgment of restitution. A motion for a new trial was
filed and overruled, and the defendant prosecuted error
to this court. :
The record contains no bill of exceptions, hence the
findings of fact cannot be assailed. It is contended, how-
ever, by the plaintiff in error, that the facts found by the
court are not sufficient to sustain the conclusion of law,
for the reason, that the notice, or notices, were not
sufficient to terminate the lease and that the action was
prematurely brought. The principal contention is, that
this case must be decided according to the rules of the
common law, which plaintiff alleges are in force in this
state, and, by which, it is claimed that plaintiff was en-
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titled to a notice to quit, served on, what he terms, the rent
day; that service of notice on any other day was illegal;
that he was entitled to a full month’s notice, and that the
time fixed thereby for the termination of the lease, must
have been on the rent day, to wit, the 17th day of the
month. These are the questions which are urged by the
plaintiff as a ground for a reversal of the judgment of
the district court. It may be conceded that the common
law; so far as it relates to leases, is in force in this state,
and yet we think the conclusion of law and judgment of
the trial court were right. The plaintiff failed to include
in his answer a plea of not guilty, and by alleging a ver-
bal agreement by which, it was claimed, he was to have
possession of the premises until the 17th day of May,
1901, he waived any defect in the notice by which it was
sought to terminate the lease. On the issues thus pre-
sentced by the plaintiff, the court found against him, and,
in the absence of a bill of exceptions, such finding will be
sustained if warranted by the pleadings. It further ap-
pears from the record, that the plaintiff did not pay or
tender payment of any rent, from or after the time when,
it is alleged in the complaint, and found by the court, the
lease was terminated. Having failed and neglected to
pay the rent or tender it, when due, the plaintiff was, on
and after February 17, 1901, a tenant holding over, under
the provisions of section 1021 of the code; he was, there-
after, entitled to only the three days’ notice provided for
in section 1022 of the code. The court having found that
such notice was served, it follows that the defendant was,
thereafter, authorized to maintain this action.

We therefore hold that the plaintiff must fail in his
contention, and we recommend that the judgment of the
trial court be affirmed.

ALBERT and GLANVILLE, CC., concur.
By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

APPFIRMED. -
31
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Draper v. Tucker.

THOMAS DRAPBR, ADMINISTRATOR OF THE ESTATE OF HARRY
DRrAPER, DECEASED, V. CrarLis A. TUCKER ET AL,
ADMINISTRATORS OF THE ESTATE OF GEORGE P. TUCKER,
DECEASED. ' /

Fimep Joxw 18, 1903, No. 12,852.
1. Trial: ERror. A judément will not be reversed on account of a tech-

nical error in the admission of evidence, when the party complain-
ing is not prejudiced thereby.

2.

———. Where an objection to a question is overruled—the
answer not being given—and the question is afterwards put in an-
other form and is answered without objection, error cannot be
predicated thereon.

3. Parent May Recover for Loss of Services of a Child. A parent may
recover for the loss of expected services of children, not only dur-
ing minority but afterwards, on evidence justifying a reasonable
expectation of pecuniary benefit therefrom.

4, Damages: AMoUNT. Held, That a verdict for only $10, for the
pecuniary loss sustained by reason of the death of a minor child
three years and four months old, is inadequate in amount.

Error to the district court for Lancaster county: Eb-
warD P. Hornmes, Districr Juncs. Reverscd.

George A. Adams and Jesse B. Strode, for plaintiff in
error. ‘

Allen W. Field and Guy A. Andrews, contra.

Barngs, C.

The plaintiff, as administrator, commenced this action
in the district court for Lancaster county to recover dam-
ages alleged to have been sustained by the next of kin of
the intestate, Harry Draper, a minor, whose death was
alleged to have been caused by the negligence of the de-
fendants.  The case is now before us for the second time.
On the first trial the jury returned a verdict for the plain-
tiff” for $1,000, and he had judgment. The defendants
prosecuted error, and the trial in this court resulted in a
reversal of that judgment. Tucker v. Draper, 62 Neb. 66.
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The particular ground for reversal was the failure of the
trial court to submnit the question of contributory negli-
gence to the jury. On the second trial the plaintitf had a
verdict for $10. His motion for a new trial was over-
ruled; judgment was rendered in his favor, and he now
brings the case here by petition in error. The facts dis-
closed by the record, briefly stated, are as follows:

The plaintiff’s son, a child three years and four months
old, on the 2d day of April, 1895, in company with his
brother, a year or two older, went onto some lots situated
in the city of Lincoln owned by the estate, of which one of
the defendants was the administratrix and in which both
of them had an interest, fell into a well situated thercon
and was drowned. It appears that sometime before the
accident occured one Meyer had been renting a building
situated on the southwest corner of the lots, in which he
conducted a saloon; that while engaged in that business
he had invited and allowed persons to hitch and feed their
teams on the vacant part of the premises; that the building
had formerly stood on another part of the lots, and had
been supplied with water from the well in question; that
shortly after the building was moved, the pump was taken
out of the well and a curb was built around it from ten to
fifteen inches in height, which was covered with two-inch
planks, so that the premises, including the well, at that
time, were placed in a safe condition; that shortly before
the accident some boys were seen attempting to remove the
covering of the well, and were driven away by one not the
owner of the premises; but in some way one of the planks
used as a covering was taken off; the well was then left
open and that was the condition which existed at the time
of the accident. On that day several persons saw the
children on the street and on some lots adjoining the prem-
ises, where a ball game was in progress; they also visited a
livery stable in that vicinity where their father’s horse was
kept; and finally, unattended by any one, wandered onto
the premises in question. One of the witnesses testified
that about 5 o’clock in the afternoon she saw the two
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children, still unattended, at the well; that the deceased
appeared to reach over inside the curb for something, lost
his balance and fell in. She immediately gave the alarm,
aud as soon as possible the body of the child was recovered,
but when taken out of the well he was dead. The plain-
tiff was appointed administrator of the cstate of the de-
ceased, and brought this suit, in his representative capac-
ity, to recover the pecuniary loss alleged to have been sus:
tained by himself and others, as next of kin of the decepsed,
and the trials resulted as above stated.

1. Plaintiff contends that the court erred in overruling
his objections to the cross-examination of witness, Charles
Meyer, Jr. It appears that on such examination of this
witness he was asked by counsel for the defendants the
following question: “Do you know where the well was?”
This was objected to as not proper cross-examination.
'The objection was overruled, and the witness testified as to
the location of the well. It is true that, strictly speaking,
the question asked and answered was not proper cross-
examination. Yet it is apparent from the record that the
plaintiff was in no manner prejudiced by the testimony.
Meyer’s evidence did not in any manner differ from the evi-
dence produced by the plaintiff himself at to the location
and condition of the well. The judgmment of the trial court
will not be reversed for error without prejudice, or oun
agcount of harmless ervor. St. Paul 1"ire & Marine Ins.
Co. v. Gotthelf, 35 Neb. 351; Forbes v. Thomas, 22 Neb.
541; Dillon v. Russell & Holmes, 5 Neb. 484; Traccy v.
State, 46 Neb. 361; Stratton v. Dole, 45 Neb. 472; Vernon
v. Union Life Ins. Co., 58 Neb. 498; Andrews v. Kerr, 54
Neb. 618. . :

2. It is alleged that the court erred in overruling the
plaintiff’s objections to certain interrogatories put to the
witness, Nelson Westover, on his direct examination. The
record in relation to that matter is as follows:

- Westover testified that his residence was in the city of
Lincoln; that he had lived there about thirty-one years;
that he had brought up a family consisting of nine chil-
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dren, five boys and four girls; the oldest boy being almost’
twenty-three, and the youngest about nine years of age.
He was then asked the following question:

Q. State to the jury what, in your opinion, would be the
value of the services of a boy, to rear him in this community
and properly clothe, educate with the ordinary advantages
of school, over and above his expenses, from ‘the time of his
birth to the time of his majority.

Objected to as incompetent, immaterial and not proper
under the issues in this case. Overruled. Exception.

A. Well, that depends on how a fellow would use his
children.

Q. Well, properly working them when they should be
worked, evenings and Saturdays, and going to school ali
the year, what would you say would be their money value
to you over and above their expenses?

Objected to as incompetent, immaterial, irrelevant and
" not tending to prove any of the issues in this case. Over-
ruled. Exception. No answer.

Q. You may state what would be the value of the
services of a child, treated as your own was treated, from
the time of his birth to his majority.

Objected to as incompetent, immaterial, irrelevant and
not proper under the issues in this case. Overruled. Ex-
ception. -

A. Well, my children have run behind, so far.

Plaintiff moves to strike out the answer as not respon-
sive. ,

By the Court: Sustained.

Q. Just answer the question.

A. Well, I thought I had answered the question.

Q. Just give your opinion—what would be the value of
the services of the boy over and above the cost of keeping
him?

A. My experience is, that I do not think a boy twenty-
one years old is even with his expense.

Q. You think the parent would be behind?

A. Yes, sir.
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It will be observed that the question was finally asked
and answered without objection. It further appears that
the plaintiff moved to strike out the testimony of the
witness on the question of value. The motion was over-
ruled, and thereupon the plaintiff cross-examined the wit-
ness at length on the value of the services of an infant
from the age of the deceased to majority, and brought out
the following :

Q. Mr. Westover, do you know what business Mr.
Draper was engaged in?

A. Yes, sir.

Q. Do you think a boy twelve or thirteen years old until
he was twenty-one could be of any service to him?

A. Yes, sir; if he put him in the business his services
would be of value to him.

Q. How much value, say from twelve years to twenty-
one years, in his business, would_ a boy of that age be?

A. A boy of that age would be as valuable as any young
man he would hire.

Q. Wouldn’t he earn more than it cost to keep him ¢

A. Yes, sir.

The same objection is made to the testimony of A. D.
Burr, whose experience and qualifications were the same
as Westover’s. He has brought up a family of boys in the
city of Lincoln from their birth until after they reached
their majority. His testimony was, practically, the same
as Westover’s, and the main question was answered by
him without objection or exception. Therefore the rec-
ord is not in a condition to render the contention of the
plaintiff available. It further appears that Gran Ensign
testified to about the same state of facts, having had the
same experience as the witnesses Burr and Westover with-
out any objection on the part of plaintiff whatever.

The authorities on the question of the proper way to
prove the value of the services of a minor are very meager.
None are cited by counsel for either party, and after a
careful research we have heen unable to find any authority
bearing directly on this pomt. The plaintiff himself pro-
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duced and relied on the same class of testimony in order to
establish his measure of damages. It is probable that the
jury were not influenced by this testimony. They were as
competent as the witnesses, to judge of the value of the
services, and whether or not they would be equal to or
greater than the cost of rearing and educating the child
until he arrived at majority. In the case of Chicago
& A. R. Co. v. Shannon, 43 T11. 338, the court sail:

“The question of how damages are to be measured must
be largely left (within the limits of the statute) to the
_ discretion of the jury, to whom the law commits the ques-
tion, and who can give such damages as shall be a fair and
just compensation. What the life of a person is worth in
a pecuniary sense to another, is a question which does not
lie within the limits of exact proof, and hence the subject
has been confided to the jury, the court to see that their
finding be not the result of passion or prejudice.” .

We therefore hold that the failure of the court to ex-
clude the evidence complained of was not reversible error.

3. Plaintiff contends that the court erred in giving
paragraph 15 of his own instructions to the jury, because
by that instruction the recovery was limited to the loss
of the value of the services of the deceased during his
minority.

In the case of Missouri P. K. Co. v. Baier, 37 Neb.
235, this court said:

“A parent may recover for loss of expected services of
children, not only during minority, but afterwards on
evidence justifying a reascnable expectation of pecuniary -
benefit therefrom.”

In the case of Johnson v. Missouri P. R. Co., 18 Neb.
690, we find the following statement:

“If it should appear upon the trial that the father
suffered no damage in the death of the son, it is probable
there could be a recovery only for nominal damages. Bat,
it is said the word ‘pecuniary’ as used in our statute is not
construed in the strict sense. The damages are largely
prbspective, and their determination committed to the dis-
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cretion of juries upon very meager and uncertain data.
A parent may recover for the loss of expected services of
children not only during minority, but afterwards, on evi-
dence justifying a reasonable expectation of pecuniary
benefit therefrom.”

The same rule was announced in Fwen v. Chicago & N.
W. R. Co.,38 Wis. 613, and in Post v.Olmsted, 47 Neb. 893.

It appears from the evidence that the plaintiff at the
time of the accident was forty years of age; that he was
engaged in the restaurant business in the city of Lincoln;
that his expectancy of life extended many years beyond the
minority of the dececased. We therefore hold that the giv-
ing of the instruction complained of, which limits the re-
covery to the pecuniary loss of the services of the deceased
during the time of his minority, was reversible error.

4. Lastly, it is contended that the judgment should be
reversed because the verdict is inadequate in amount.
There are many cases of this kind in which verdicts have
been sustained ranging in amounts from $500 to as much
as $3,000. It has been said that a jury in this class of
cases is authorized to estimate the pecuniary damages
from the facts proved in connection with their own knowl-
edge and experience. City of Chicago v. Scholten, 75 TI.
468; Chicago, R. I. & P. R. Co. v. Morris, 26 T11. 400; Chi-
cago & A. R. Co. v. Shannon, 43 111. 346. But a verdict
for only $10, for the pecuniary loss caused by the death
of a bright, intelligent child, three years and four months
old, shocks the sensibilities of all fair-minded persons, and
if any recovery is to be had in this case, which question we
do not determine, it should be for a reasonable and sub-
stantial sum.

For the giving of the erroneous instruction complained
of, and on account of the amount of the verdict, which
seems to us to be inadequate, we recommend that the judg-
ment of the district court be reversed and the cause re-
manded for further proceedings.

ALRERT and GranviLLE, CC., concur.
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause rémanded for further proceedings.

REVERSED.

GEORGE MILLER ET AL., APPELLANTS, V. ESTATE oF PHILIP
H. MILLER ET AL., APPELLEES.

FIiLEp JUNE 18, 1903. No. 12,905.

1. Perjury Vitiates a Decree: JUDGMENT: VACATING: Fraup. The in-

tentional production, by a litigant, of false testimony to establish a

. cause of action or defense will, in a proper case, justify the annul-

ment of a decree or judgment which is the product of such testi--
mony. Following Secord v. Powers, 61 Neb. 615.

2. Petition to Vacate Judgment. In an action to vacate a judgment
on the ground of fraud, the plaintiff must allege sufficient to show
that the failure to secure a just decision at the former trial is not
attributable to his own fault or negligence.

‘Where the fraud relied upon, for the vacation of a decree .
admitting a will to probate, is of such a character that it would
have been available to defeat the probate of the will, an allegation
that the plaintiff had no actual notice of the proceedings, is not
sufficient to excuse his failure to contest the will, where it appears
that notice of the proceedings was given according to law, and he
had notice of facts sufficient to put him upon inquiry.

APPEAL from the district court for Adams county: Eb
L. Apaums, DisTRICT JUDGE. Affirmed.

L. J. Capps, for appellants.

J. W. James, contra.

ALBERT, C.

On the 2d day of June, 1900, an instrument purporting
to be the last will and testament of Philip H. Miller, de-
ceased, was duly admitted to probate by the county court
of Adams countv. The appellee, Mary E. Jacobs, is one
of the children of the testator, and the principal beneficiary
named in the will; the other appellee is her husband and
executor under the will,
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On the 26th day of December, 1300, the appellants filed
a petition in said county court, asking the vacation of the
decree admitting the will to probate. The petition filed
in the county court is the same, in effect, as one afterward
filed in the district court on appeal, which is hereinafter
set out at length. The issues were made up and a trial
had to the county court, which resulted in a judgment,
‘rendered the 23d day of April, 1901, dismissing the action.
The appellants carried the case on appeal to the district
court, where they filed the following petition.

“And now at this time came George Miller and Lovina
Powell and represent unto the court the following facts,
and present this their petition herein as follows, to wit:

“lst. Your petitioners show unto the court that George
Miller, Lovina Miller, now Powell, and Mary Ellen Miller,
now Mary Ellen Jacobs, are the only heirs at law of Philip
H. Miller, deceased. That all of said persons are more than
twenty-one years of age, and each of them own an undi-
vided equal interest in the estate of said Philip H. Miller,
deceased. That Christian Jacobs is the husband of said
Mary E. Jacobs, and interested in this proceeding, by rea-
son of the fact that he is the proponent of the alleged will
hereinafter mentioned. That all of said persons except
Lovina Powell reside in Adams county, Nebraska; and
that said Lovina Powell is a nonresident of the state of
Nebraska. That said Philip H. Miller was the father of
your petitioners and the said Mary E. Jacobs and that said
Philip H. Miller left no wife surviving him.

“2d. Your petitioners further allege that at the time of
the death of said Philip H. Miller, he was possessed of the
east one-half (E. ) of the southwest quarter (8. W. )
section twelve (12), township six (6), range ten (10), in
Adams county, Nebraska, together with a large amount of
personal property, an exact deseription of which your peti-
tioners are unable to give, and that said property which
said decedent owned at the time of his death was and is of
the reasonable worth and value of three thousand and
no-100 ($3,000) dollars, and your petitioners are each
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entitled to have and receive a one-third part of said prop-
erty, less the reasonable costs and expenses of administra-
tion ; that about the month of May, A. D. 1900, said Chris-
tian Jacobs presented for probate herein a certain paper,
purporting to be the last will of one Philip H. Miller, de-
ceased, and for letters testamentary; that there were and
are no debts owing by said decedent to any person or per-
sons, save and except the reasonable and ordinary charges
incident to the administration of his said estate.

“3d. Your petitioners further allege that on or about the
said month of May, A. D. 1900, a certain paper purporting
to be the last will and testament of Philip H. Miller, de-
ceased, was presented for probate by said Christian Jacobs,
and such proceedings were had and done in and about that
matter so that said alleged will of said decedent, dated
January 8, A. D. 1894, was on the 17th day of May, A. D.
1900, filed in said court, and approved as such will of said
decedent, on or about the 2d day of June, A. D. 1900.

“4th. Your petitioners further allege that neither of
them have ever accepted anything provided by the terms
of said will propounded herein, although they are advised
that under the alleged terms of said will, they and each of
them would be entitled to receive the sum of twenty and
no-100 ($20) dollars, and no more.

“5th. Your petitioners further represent unto the court
that said orders entered on or about the 2d day of June,
A. D. 1900, relative to the proving of said will and the
proceedings had therein, were not final and conclusive
orders and judgments therein, but are ancillary orders
and incident to the orderly administration of this estate,
and that no final decree has ever been had or entered
therein and that no final decree ought to be entered therein,
making a disposition of the above described property and.
distributing the same, until the final determination of the
matters and facts alleged in this petition, because your
petitioners allege that if final decree were entered herein,
and said alleged will finally established, all of the real
estate described hereinbefore, would by the final decree of
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said court he distributed and turned over to said Mary
E. Jacobs, thereby extinguishing the rights of your peti-
tioners in said estate and in said property. Your peti-
tioners further allege that the personal property belonging
to said decedent was and is of insignificant value, the
exact value thereof your petitioners are unable to state.

“6th. Your petitioners further allege that said paper
filed therein, purporting to be the last will and testament
of Philip H. Miller, ought not to be finally probated and
allowed therein by this court because that said instrument
was not, and is not, the last will and testament of said de-
cedent, and that said decedent was for more than twenty
years last past wholly without testamentary capacity, men-
tally. And that for about the period of ten years imme-
diately preceding the death of the decedent, he was nt-
terly unable to transact any sort of business, even of the
most ordinary kind, but therein was obliged to, and did,
rely upon others to transact the same for him,

“Tth. Your petitioners further allege that from the year
1878 to 1891, and from this until the time of the death of
the decedent he grew steadily worse, and at no time during
any of the said period of time was lie able to execute a
will, or transact any other ordinary business.

“Sth. Your petitioners further allege the fact to be that
about the month of June, A. D. 1878, said Philip H. Miller,
sustained a severe and disabling sun stroke and heat
stroke and was found on his land by Mrs. George Miller
suffering from the existence of a high fever, and was taken
and cared for by your petitioner and his wife thereafter
until the month of March, A. D. 1891. Your petitioners
further allege that shortly after this, and about the latter
part of June, A. D. 1878, said decedent again suffered
another and wmore intense heat stroke, and was thereafter
cared for by your petitioner, GGeorge Miller, and his wife,
until the said month of March, A. D. 1891. Your p.eti-
tioners further allege, that said affliction affected the brain
and nervous system of said decedent to the extent that he
was unable to transact ordinary business, or execute the
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proposed will in this case; that after said heat stroke he
grew continually worse and lost his mind and memory.
These facts were well known to the proponent of said will.
and to his wife, the beneficiary named therein. Your peti-
tioners further allege that said Philip H. Miller departed
this life on the 10th day of April, A. D. 1900, and the paper
puporting to be his last will and testament was presented
for probate on or about the 16th day of May, A. D. 1900.
Your petitioners further allege that the proponent of said
will and Mary E. Jacobs, the beneficiary therein, being
fully aware of the mental condition of said decedent, afore-
said, by acts of kindness and by threats that he would lose
his home with the proponent and said Mary E. Jacobs, in-
duced said decedent to execute the paper purporting to be
the last will and testament of said decedent, because they
said to him it was his duty to do so in order to protect the
said Mary E. Jacobs, on account of the care and provision
made by her and the said proponent of said will, during
the latter part of his, decedent’s, lifetime. That the said
proponent and the said Mary E. Jacobs procured the
scrivener to draft the proposed will; that the proponent of
said will notified the draftsman of said will, when to come
to his house in the evening of the day said document
was drafted, when said proponent could be at home; that
the wife of said proponent, on account of the inability of
said decedent so to do, gave to the person who drafted said
paper, the names of the children of said decedeut; that
said decedent was unable to describe his land, and that the
description thereof was furnished by the proponent of said
will, and that without the undue influence of said pro-
ponent and his wife, both long prior to the signing of said
paper, and at the time thereof, said decedent could not
have executed the same; that the expense of drafting said
will was paid for by said proponent; that the proceeds of
the Teal estate herein described were sufficient to sustain
gaid decedent, and this fact was well known to the pro-
ponent of said will, and his said wife, and that they
handled and managed the same. Your petitioners further
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allege that at the time of the execution of said alleged will,
decedent was unable to go about unaided or to give direc-
tions to any one to take hin to the land in question or else-
where, and that after the heat strokes hereinbefore men-
tioned, said decedent was, until the time of his death,
wholly without ability to make a will, and that the paper
purporting to be his last will and testainent was the re-
sult of the exercise of undue influence as herein stated;
and that the procurement of the execution of the same by
said propounent and his wife was a fraud upon the rights
of your petitioners to the extent of one-third each in the
value of the property which decedent had at his death;
that the proponent and -Mary E. Jacobs were in constant
contact with decedent during the last ten years of his life
and had it in their power to make his life pleasant or other-
wise as they desired, and procured said purported will by
means of the exercise of their undue influence as herein-
before stated; that without the exercise of said undue in-
fluence said decedent never could have executed a will;
that the proponent practiced a fraud upon this court in
undertaking to probate said document - as and for the lasi
will and testament of said Philip H. Miller, deceased, he
being in full knowledge of all the facts relative to deced-
ent’s want of mental ability to make a will, and also in
obtaining a judgment and order allowing and approving
such paper as and for the last will and testament of said
decedent on or about the 2d day of June, A. D. 1900, and
in each, all and every other proceeding had and done in
this court at the instance of said proponent and said ben-
eficiary Mary E. Jacobs, under said alleged will, relative
thereto. '

“9th. Your petitioners further allege that they had no
knowledge of the proceedings in this matter, or any of the
same, until late in the month of November, when they had
their attention called thereto by the dealings of the pro-
ponent of said alleged will, with the personal property of
said decedent, and in and about the disposing of the crops
left by decedent upon the real estate hereinbefore de-
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scribed ; that immediately upon actual notice thereof, from
said proponent and his wife, and following their inquiry
into the proceedings had and done by said proponent, they
commenced their action herein.

“Wherefore, your petitioners pray that said alleged will
upon the final hearing in this case be not proven and
probated, and that no final decree be entered in this pro-
ceeding. And your petitioners pray that no final decree
shall, in any event, be entered in this court until the final
hearing and settlement of this preceeding, and that a full
and complete hearing may be granted to your petitioners
and that said alleged will may, upon such hearing, be de-
clared null and void, and not the will of said Philip H.
Miller, deceased. And in particular your petitioners
pray for a vacation and annulment of any and all orders
made with reference to said proposed will in this court.
And your petitioners further pray for such other, further
and different order, judgment and decree in the premises
as may be warranted by the evidence presented herein.”

The appellees filed a motion to strike the petition and
dismiss the appeal, on the ground, among others, that the
facts stated in the petition were insufficient to constitute
a cause of action. The district court sustained the motion
and dismissed the appeal, and the appellants now appeal
to this court.

The parties, in their argument to this court, proceed on
the theory that the motion of the appellees filed in the
district court, so far as it assails the sufficiency of the
petition, is equivalent to a demurrer. In view of the na-
ture of the case and the entire record, such theory is, prob-
ably, correct. However that may be, it is not out of place
for this court to adopt the theory upon which the parties
themselves have presented the case, and we shall, therefore,
treat that portion of the motion referred to as a general
demurrer. The question then presented is, whether the
facts stated in the petition are sufficient to entitle the
appellants to a vacation of the decree of the county court
admitting the will to probate.
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It is the settled rule, in this state at least, that under
section 602 of the code a judgment clearly shown to have
been obtained by fraud or false testimony, which it would
be against conscience to enforce, will, on the application of
the unsuccessful party and a showing of due diligence,
be vacated and set aside. Secord v. Powers, 61 Neb. 615.
In the same case, it was held: “The intentional produe-
tion by a litigant, of false testimony to establish a cause
of action or defense will, in a proper case, justify the an-
nulment of a decree or judgment which is the product of
such testimony.”

The decree admitting the will to probate is based, of
necessity, on testimony to the effect that at the time of
making the will the testator was of sound mind; because,
without such testimony, indulging the presumption of reg-
ularity in the proceedings as we must, such decree would
be legally impossible. It is alleged in the petition that the
testator, at the time of making the will, was of unsound
mind and without testamentary capacity, and that the ap-
pellees, with full knowledge of his mental condition, not
only induced him to make the will, but offered it for pro-
bate as his last will and testament, and procured the de-
cree admitting it to probate as such. These allegations
are all admitted by the demurrer, and the only logical
deduction from the admitted facts is that the decree is
the product of false testimony, adduced by the appellees
-with a full knowledge of its falsity. 'That of itself would
amount to fraud in procuring the decree. Secord v. Pow-
€ers, Supra.

But it is not sufficient for a party seeking the vacation
of a judgnient or decree to show that it was obtained by the
frand of his adversary, but he must go farther and show
that the failure to obtain a just decision is not attributable
to his own fault or negligence. Secord v. Powers, supra.
The allegations upon which the appellants rely, to negative
negligence on their part, and to excuse their failure to
resist the probate of the will, are as follows:

“Your petitioners further allege that they had no knowl-
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edge of the proceedings in this matter, or any of the same,
until late in the month of November, when they had their
attention called thereto by the dealings of the proponent
of the said alleged will, with the personal property of
said decedent, and in and about the disposing of the crops
left by decedent upon the real estate hereinbefore de-
scribed ; that immediately upon actual notice thereof, from
said proponent and his wife, and following their inquiry
into the proceedings had and done by said proponent, they
commenced their action herein.”

We do not think those allegations are sufficient to show
due diligence on the part of the appellants, or to excuse
their failure to contest the will when it was offered for
probate. Proceedings in probate are in rem, and notice
of such proceedings, of necessity, is generally constructive.
It is not claimed that notice of the proceedings for the
probate of the will was not given according to law; the
most claimed by the appellants is that they had no actual
notice of the proceedings. But that only goes to the ques-
tion of their diligence. It is a familiar rule, that knowl-
edge of facts sufficient to put a reasonably prudent person
on inquiry is equivalent to notice of such facts as the in-
quiry would have disclosed, had it been pursued with due
diligence. The testator was a resident of Adams county
and died there on the 10th day of April, 1900, leaving an
estate. Such facts were sufficient to put the appellants
upon inquiry as to whether their father had died testate
or intestate, and as to whether proceedings had been in-
stituted to administer on his estate. Had such inquiry
been instituted and pursued with due diligence, it would
have led inevitably to a knowledge of the proceedings.
But it does not appear that the appellants took a single
step to inform themselves in regard to the estate, or
whether any steps were being taken to administer it ac-
cording to law, until long after the will was probated.
That was not the conduct of an ordinarily careful and pru-
dent person, which is the standard by which their conduct
must be tested, but it is what appears to have been an in-
different and reckless disregard of their own rights.

32
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It is true, as is urged, that the fraud in procuring the
decree stands admitted by the denurrer; it is also true
that the law abhors fraud, and, ordinarily, will not permit
a party to retain the fruits of i :fraudulent acts. But
the peace and repose of society forbids that litigation
should be prolonged indefinitely. The law, therefore, re-
quires a litigant to present his defense seasonably. If,
through his own negligence or want of diligence, he fails
to do so, equity will not relieve him from the consequences
of his own neglect or want of care. Were it otherwise, no
man could know with certainty that any controversy was
finally settled and at rest. As the petition shows no
sufficient excuse for the failure of the appellants to con-
test the will when it was offered for probate, it is in-
sufficient to justify a vacation of the decree. The de-
murrer, therefore, was properly sustained.

It is recommended that the judgment of the district
court be affirmed.

Barngs and GLANvILLE, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

Puase R. B. B. LINTON ET AL. V. FRED HEYE ET AL.*
Frep JuNe 18, 1903. No. 12,937.

1. Special Appearance. Ordinarily, if a defendant intends to rely on
a want of jurisdiction of the court over his person, he must ap-
pear, if at all, for the sole purpose of objecting to the jurisdiction;
if he appears for any other purpose, his appearance is general.

2. Plea to Jurisdiction. When the lack of jurisdiction does not appear
on the face of the record, but must be established by evidence
aliunde, he may plead to the jurisdiction, or unite a plea to the
jurisdiction with other defenses to the action, without waiving
his right to insist on a lack of jurisdiction. Hurlburt v. Palmer,
39 Neb. 158, 173.

* Aprif 11, 1904, judgment of this court was affirmed by the supreme

court of the United States, Linton v. Heye, 194 U. 8. 628,
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Cross-PeETITION, The preceding rule is limited to cases
where the plea to the jurisdiction stands alone, or is united with
such defenses as go to defeat a recovery by the plaintiff, and does
not extend to cases where such plea is joined with a cross-petition
or counter-claim, which necessitates a trial on the merits of the
issues tendered by the plaintiff’s petition.

4, Statute of Limitations: Rear ProrERTY: DUE Prockss oF Law. The
statute of limitations respecting actions for the recovery of real
property, as construed by this court, is not open to the objection
-that it operates to deprive the owner of his property without due
process of law.

: MARRIED WOMEN. Such statute runs against married women
during coverture, whether residents or nonresidents of this state.

Error to the district court for Otoe county: PAUL JEs-
SEN, D1sTRICT JUDGE. Affirmed.

John O. Yeiser, for plaintifts in error.

John C. Watson and John V. Morgam, contre.

ALBERT, C.

This is an action to quiet the title to several tracts of
land, each plaintiff asserting title to a separate tract. The
title of each is traceable to separate conveyances from
one Finlay, as attorney in fact for the defendants. Those
of the plaintiffs who claim immediately under such con-
veyances had been in the open, notorious, exclusive and ad-
verse possession of their respective tracts, claiming title
under such conveyances for more than ten years before
the commencement of this action; the possession of those
claiming by virtue of mesne conveyances, coupled with
that of their mesne grantors was for a like period and char-
acter and under a like claim of title. The title of each,
therefore, as disclosed by the petition, is based on a con-
veyance from the said Finlay, as attorney in fact for the
defendants, and upon adverse possession. Service on the
defendants was had by publication. They appeared
specially and objected to the jurisdiction of the court over
their persons, on the grounds that the affidavit for service
by publication and the notice, published in pursuance
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thereof, were defective in certain particulars, and that
such notice was not published for the period required by
law. The objections were overruled, and the defendants
answered.

In their answer the defendants review the objections to
the jurisdictimf of the court, and admit the possession of
the plaintiffs and their mesne grantors to have been as
illeged in the petition. Further answering the defend-
ants allege, in substance:

(1.) That at the time of the said conveyances by the
said Finlay, as attorney in fact, the title to the said lands
was in the defendant Phebe R. 18. E. Linton for life, re-
mainder over to the issue, naming them, of her marriage,
with her codefendant, who had no interest whatsoever in
the land.

(2.) That the power of attorney, by virtue of which the
said Finlay assumed to act in making said conveyances,
was wholly void and of no effect, for the reason that it was
not executed, acknowledged and stamped as required by
the laws of IZEngland when it was made.

(3.) That adverse posscssion for more than ten years
“‘does not constitute an equitable title, or afford authority
or reason for a court of equity to extinguish a legal title
or the title of the defendants”; that the statute of limita-
tions of this state, as regards actions for the recovery of
real estate, as construed by this court, is unconstitutional
in that, as thus construed, it permits a person to be de-
prived of his property without due process of law. The
prayer for relief is, that the plaintiffs’ petition be dis-
missed, that the said conveyances from Finlay, as attorney
in fact for the defendants, be adjudged null and void,
and, that all claims of the plaintiffs, in and to the said
lands be forever extinguished, and for such other relief as
may be equitable. The defendants, afterward, presented
what is denominated in the record as a cross-bill, asking
that the issue of this marriage be brought in as parties
to the suit, and that they be required to set up their inter-
est in the lands in controversy. Leave to file a cross-bill
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was denied by the court. The reply of the plaintiffs is a
general denial. A trial to the court resulted in a finding
and decree for the plaintiffs. The defendants prosecute
error.

It is first urged that the court had no jurisdiction over
the defendants. The general rule, settled by a long line
of authorities, is, that if a defendant intends to rely on a
want of jurisdiction over his person, he must appear, if at
all, for the sole purpose of objecting to the jurisdiction of
the court. If he appear for another purpose, such appear-
ance is general, and a waiver of all defects in the original
process, and -an acknowledgment of the compiete juris-
diction of the court in the action. Bankers Life Ins. Co. ».
Robbins, 59 Neb. 170; Omaha Loan & Trust Co. v. Knight,
50 Neb. 342 ; Leake v. Gallogly, 34 Neb. 857 ; South Omaha
Nat. Bank v. Farmers & Merchants Nat. Bank, 45 Neb. 29 ;
Dryfus v. Moline, Milburn & Stoddard Co., 43 Neb. 233;
Hurlburt v. Palmer, 39 Neb. 158, 173. An exception to this
rule is, that, where the lack of jurisdiction does not ap-
pear on the face of the record, the defendant may unite a
plea to the jurisdiction with his-other defenses to the

action, without waiving his rights to insist on the lack of

jurisdiction of the court. Hurlburt v. Palmer, supra.

nt, we think, such exception must be limited to cases

here the plea to the jurisdiction is joined only with such
defenses as go to defeat a recovery by the plaintiff, and
should not be extended to cases where, as in this case, such
plea is joined with a cross-petition, or counter-claim, which
necessitates a trial on the merits of the issues tendered by
the petition. Such pleading, though denominated an an-
swer, contains all the essential elements of a petition or
complaint, and might be made the basis of an independent
action and decree against the plaintiffs. It puts it beyond
the lawful power of the court to dispose of the case, by a
finding on the issues tendered by the plea to the jurisdic-
tion, and compels an adjudication on the merits. The de-
fendants, having thus compelled an adjudication on the
merits, can not now be heard to question the authority of
the court whose jurisdiction they thus invoked.

s

~
I3
‘/
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Another complaint of the defendants is based on the
refusal uf the court to require their children to be brought
in as parties to the action. We are unable to see how the
ruiing of the court in this behalf was prejudicial to the
defendants. The relief sought by the plaintiff was an ad-
judication, quieting their title as against the claims of the
defendants. That there might be other parties having,
or claiming to have, some interest in the premises, would
not strengthen the defense, nor assist the court, in the
slightest degree, in a just determination of the respective
rights of the parties before it. So far as the parties not be-
fore the court are concerned, they are not affected by the
decree.

A considerable portion of the defendants’ brief is de-

“voted to the question of title by adverse possession. The
facts upon which the plaintiffs base their claim to title
by adverse possession are not denied, but the defendants
strongly insist, that while our statute of limitations, in
respect to actions for the recovery of real estate, operates
to extinguish the remedy, it does not extinguish the right.
The learned counsel for the defendants does not overlook
the decisions of this court to the effect that one who has
maintained an actual, continued, notorious and adverse
possession of real estate, claiming title to the same against
all persons for ten years or more, acquires a perfect title
thereto. See Lantry v. Woljf, 49 Neb. 374, and cases there
cited. But it is contended that the statute, as thus con-
strued, operates to deprive the owner of his property with-
out due process of law, and is therefore unconstitutional.
We think it too late in the day to go into that question. It
is the policy, of the law that the dominion of things should
not long remain uncertain, so as to disturb the peace of
society by giving rise to numerous controversies and per-
petual litigation. Hence, statutes of limitations exist in
every state in the Union. In speaking of such statutes,
Miller, J., in Campbell v. Holt, 115 U. 8. 620, said:

“The weight of authority is in favor of the proposition
that, where one has had the peaceable, undisturbed, open
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possession of real or personal property, with an assertion
of his ownership, for the period which, under the law,
would bar an action for its recovery by the real owner, the
former has acquired a good title—a title superior to that
of the latter, whose neglect to avail himself of his legal
rights has lost him his title. * * * It may, therefore,
very well be held that, in an action to recover real or
personal property, where the question is as to the removal
of the bar of the statute of limitations by a legislative act
passed after the bar has become perfect, such act deprives
the party of his property without due process of law. The
reason is, that, by the law in existence before the repealing
act, the property had become the defendant’s. Both the
legal title and the real ownership had become vested in
pim.”  Citing, Leffingwell v. Warren, 2 Black (U. 8.),
399; Dickerson v, Colgrove, 100 U. 8. 578; Bicknell v. Com.-
stock, 113 U. 8. 149; Crozall v. Shererd, 5 Wall. (U. 8.)
268, This court is fully committed to that doctrine.
Lantry v. Wolff, supra. '

But the defendants contend that the statute of limita-
tions does not apply to the wife in this case, because, by
section 17 of the code, the statute of limitations does not
operate against married women during coverture, and that
the amendment thereof, by implication, by the provisions
of chapter 53, Compiled Statutes (Annotated Statutes,
5317), relative to married women, applies only to married
women in this state, and, that as Mrs. Linton is a non-
resident, the statute does not run against her.

In Murphy v. Bvans Steam Laundry Co., 52 Neb. 593,
this eourt held, since the enactment of the provisions of
chapter 53, the statute of limitations runs against married
women during coverture, notwithstanding the provisions
of section 17. There is nothing in chapter 53 to indicate
that it was intended to limit it, so far as it operates to
enable a married woman to maintain an action in her own
name, to residents in this state. The provision is general,
that a married woman may, while married, sue and be
sued, in the same manner as if she were unmarried. Con-
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sequently, the rule announced in MNurphy v. bvans Steam
Laundry Co., supra, applies, not only to women who reside
in this state, but also to nonresidents, and to the wife, de-
fendant in this case. Besides, having joined with her hus-
band in the motion for a new trial, and in the petition in
error, under the repeated rulings of this court, no defense
not available to her codefendant, as well as herself, is avail-
able to her.

Considerable space is given to a discussion of the ques-
tion of the validity of the power of attorney, under which
Finlay executed the conveyances hercinbefore mentioned.
It is not claimed that they were not given hy the defend-
ants, but merely that they were invalid under the laws of
England where made. In view of the sufficiency of the
plaintiffs’ title by adverse possession, we do not deem it
necessary to go into that question. If we are correct in
our construction of the law, the title of the plaintifts hy
adverse possession stands admitted, and is perfect, so that
it would be useless to go into the other questions raised by
the defendants.

It is recommended that the decree of the district court
be affirmed.

Barxes and GranviLug, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is

AFFIRMED.

CrrrroN IF. PLEDGER, NBXT FRIEND TO GROVER C. PLEDGER,
v. CHICAGO, BURLINGTON & QUINCY RAILROAD CoM-

PANY,
Foxp June 18, 1903. No. 12,876.

1. Evidence: DECLARATION A8 PART oF THE RES GEsTZ. A declaration
to be competent evidence, as part of the res geste, must be made
at such time, and under such circumstances, as to raise the pre-
sumption that it was the unpremeditated and spontaneous explana-
tion of the matter about which made. Following Union P. R. Co.
v. Blliott, 54 Neb, 299,
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2. Admission of Evidence: DiISCBETION oF CoUrT. The admission or
exclusion of such evidence rests largely in the discretion of the
trial court; such discretion is not an absolute discretion to be
exercised arbitrarily but a legal discretion, the abuse of which
constitutes reversible error.

3. : . Upon the face of the record in this case, keld,

that it was not an abuse of discretion to exclude the declarations
offered in evidence as part of the res geste.

4. Common Carrier: TRESPASSER. A party who boards a railway train
with the intention of “beating” his way or “stealing a ride,” and,
to that end, secretes himself on such train, does not stand in the
relation of passenger to the common carrier, and the latter owes
him no active duty as such passenger,

8. Liability of Carrier. While the common carrier owes such person
no active duty as a passenger, yet, if it uses unnecessary force
to remove him, or expel him at a dangerous place, or while the
train is moving at a dangerous rate of speed, and he thereby sus-
tains injury, the carrier is liable in damages.

6. Instructions. In order to determine whether a particular paragraph
of the charge to the jury is erroneous, it should be read in the
light of the whole charge and the entire record.

7. Kailway Company: TRESPASSER. A person who attempts to board
a railway train in such a way as to avoid the payment of his
fare, and intending to ‘“beat his way,” is a trespasser, and the
railway company owes him no duty to keep its right of way free
from obstructions.

8. Error: AFFmIAvVITS NoT 1IN RECORD. An assignment of error, based
on the alleged misconduct of the jury, will not be considered,
where such misconduct is asceriainable, only from affidavits not
included in the bill of exceptions.

Exrror to the district court for Kearney county: Eb
L. Apams, DISTRICT JUDGE. Affirmed.

George A. Adams, Lewis C. Paulson and E. C. Dailey,
for plaintiff in error.

Webster S. Morlan, John L. McPheely, J. W. Deweese
and Franl: I). Bishop, contra.

ALperr, C.

This action was brought by the next friend of Grover
C. Pledger, whom we shall hereafter call the plaintiff,
to recover damages for personal injuries alleged to have
been sustained by the plamtlﬂ' by the wrongful acts of the
defendant. :
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The petition alleges that on the 24th day of August,
1900, the plaintiff boarded one of the defendant’s trains
at Hastings, intending to go to the state of Colorado; “that
after said train started from the station in the city of Min-
den, and while the same was in motion and in said city and
county, the said Grover C. Pledger was standing on the
back end of one of said coaches, when, without any warn-
ing whatever, the defendant’s employee in uniform, being a
brakeman or other employee of defendant in and about
said train, violently pushed the said Grover C. Pledger
off said moving train, into a pile of cinders with sloping
sides, negligently and carelessly, by the defendant and its
employees, placed and suffered to remain piled up along
and parallel with the defendant’s track and in close prox-
imity to said track, causing him to fall on the sloping side
of said cinder pile and under said moving train, which
train ran upon and over the right leg of said Grover C.
Pledger, crushing and mangling the same, necessitating an
amputation of said right leg about five inches below the
knee, thereby permanently injuring and crippling said
Grover C. Pledger for life, all without any fault or negli-
gence upon the part of said Grover C. Pledger.” The dam-
ages are laid at $15,000.

The answer, in effect, admits that the plaintiff sustained
the injury alleged in the petition, but alleges that it was
occasioned by the misconduct, carelessness and negligence
of the plaintiff and without any fault or negligence on the
part of the defendant. It appears from the evidence that
the plaintiff boarded the defendant’s train at Hastings and
concealed himself on the front platform of the first pas-
senger car, to avoid paying his fare. He thus rode until
the train reached Minden, which was about 9:30 P. M,,
when the accident occured. As the train upon which he
had been riding was leaving Minden, he was found lying
beside the railroad track, with one of his legs so mangled
that it was necessary to amputate it below the knee.
Whether the accident was the result of his being pushed
from the train by one of the defendant’s employees, was
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"the principal question of fact in the case. One theory of
the defense was that the plaintiff had left the train at
Minden and was trying to board it again while it was in -
motion, intending to conceal him-elf as before. The jury
returned a verdict for the defendant, and the plaintiff
brings error.

The plaintiff was present at the trial and took the stand
as a witness on his own behalf. He testified that the
accident was the result of his being thrown from the train
by one of the defendant’s employees. He then offered to
prove by three different witnesses that they arrived at the
place where he was lying, not exceeding a minute after the
accident occurred, that they heard exclamations of pain
and that someone asked the plaintiff: “Were you on that
train?” And he responded: “Yes, and the brakeman
pushed me off, and I believe my foot is cut off.”” This
evidence was excluded on the ground that the declarations
of the plaintiff, at that time, were no part of the res geste
and the ruling of the court in that behalf is now assigned
as error. . '

It would unduly extend this opinion to attempt a review
of the authorities on the question of the admissibility in
evidence of declarations as a part of the res geste. The
leading authorities on this question are reviewed in 1 Rice,
Evidence, 362, et seq. A large number may also be found
in the note to People v. Vernon, 35 Cal. 49, 95 Am. Dec. 49.
From the numerous and conflicting authorities this court

. has deduced two rules, which appear to us sufficient for

“present purposes. In Union P. R. Co. v. Elliott, 54 Neb.
299, the rule is thus stated by commissioner RAGAN, and
approved by this court:

“A declaration or admission, to be competent evidence
as res geste, must be made at such a time and under such
circumstances as to raise the presumption that it is the
unpremeditated and spontaneous explanation of the mat-
ter about which made.”

In Hewitt v. Eisenbart, 36 Neb. 794, this court, speaking
through IRVINE, C,, say:
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“The trial court must be permitted to exercise its
discretion, very largely, in determining whether the dec-
larations were made under such circumstances as to per-
mit the inference that they were genuine expressions, and
the jury must be left to determine whether or not such in-
ference shall be drawn.” ‘

In Omaha & R. V. R. Co. w. Chollette, 41 Neb. 578,
the foregoing language is reiterated. The doctrine an- .
nounced in the last two cases has the support of Greenleaf,
who, at sec. 108, vol. 1, of his celebrated work on Evidence,
says:

“The surrounding circumstances, constituting parts of
res geste, may always be shown to the jury, along with
the principal fact, and their admissibility is determined
hy the judge, according to the degree of their relation to
that fact, and in the exercise of his sound discretion.”

The discretion of the presiding judge in such cases, how-
ever, must not be understood as an absolute discretion to
be exercised arbitrarily, but as a legal discretion, the
abuse of which would constitute reversible error.

Satisfied with the foregoing rules, the question pre-
sented in this case is, whether the exclusion of declarations
in question was an abuse of discretion. We do not think
it was. The plaintiff was before the court and testified
to the facts showing how he claimed to have received the
injury. His testimony shows that he was not an entirely
artless witness; that, although but sixteen years of age, he
had traveled over a considerable portion of the country,
concealing himself on railway trains, to avoid paying his-
fare, and that he was thus traveling, or attempting to
travel, at the time the accident occurred. TUnder such
circumstances, it would be rash to assume that his declar-
ations, made after the injury, wc e the natural and spon-
taneous expressions of the truth, rather than an attempt
to shift the responsibility for his injury to the shoulders
of another, to excite sympathy or for other ulterior pur-
poses. It is urged, however, that suffering as he was from
a frightful injury at the time he made the declaration, it is
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unlikely he would concoct a self-serving declaration.
Whether he would be likely or unlikely to concoct such
a declaration, would depend largely on his moral habits,
the acuteness and readiness of his mental faculties, his
fortitude and the intensity of his bodily pain, which would
not necessarily be in direct ratio to the seriousness of the
injury. Of such matters, the trial court, with the party
before it as a witness, was the best judge, and, in the light
of all the circumstances shown by the record, we do not
think it can be said, as a matter of law, that the exclusion
of the testimony, as to his declarations made shortly after
the accident, was an abuse of discretion. He was per-
mitted to tell his story under oath, and there was no
pressing necessity for the admission of his unsworn state-
ment.

We have not overlooked the case of Missouri P. R. Co. v.
Buaier, 37 Neb. 235, wherein the declarations of an injured
party remote, perhaps, in point of time, as those under
consideration, were admitted in evidence as part of the
res geste. We can only say of that case, as we have said
of this, that, whether such declarations should have been
admitted, rested largely in the discretion of the trial court,
and, having been admitted, this court held, that the cir-
cumstances under which they were made warranted their
admission. Besides, in that case, the injured party died
shortly after the injury, and could not be produced as a
witness on the trial. That fact, in itself, would not render
evidence of such declarations admissible, but it is un-
doubtedly proper to be taken into account by the trial
court, in the exercise of its discretion as to the admisssion
of such evidence. Travellers Ins. Co. v. Mosley, 8 Wall.
(0. 8.) 397.

The following instructions—the first at the request of
the defendant, the other by the court on its own motion—
were given the jury:

“You are instructed by the court, if you find from the
evidence that Grover C. Pledger on the 24th day of August,
1900, was on the front platform of one of the passenger
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cars of a train operated by the defendant company, with
the intention of riding upon said train without paying any
fare, then and in that case he was not a passenger upon
defendant’s train and the defendant railroad company, as
a common carrier, owed him no duty.”

“It is the duty of a person when traveling upon a rail-
road from one station to another to enter the passenger
coaches provided for the carrying of passengers and to re-
main therein while such train is in motion, and to pro-
cure, prior to the entering therein, a ticket from the agent
of said company or, if such ticket be not purchased, then
to pay the conductor on said train the proper and legal
fare. A person doing this and not guilty of misconduct
on said train, would be a passenger and the railroad com-
pany would be bound under the law to properly care for
and attend to the necessary and reasonable conveniences
and wants of such passenger and would be prima facie
liable for any injury that such passenger received while
so traveling. But a person riding on the outside of such
passenger train, whether on the platform or some other
place without, or on parts of the baggage car, for the pur-
pose of obtaining a ride on such train without the pay-
ment of any fare therefor, would not be a passenger upon
such train, but would be a trespasser thereon and such
railroad would owe no duty to such person, and the em-
ployees of such company would have the right to put such
person off the train and the railroad company would not be
liable therefor unless such removal was done in a reckless,
careless or negligent manner and the injury, if any, was
the result of su¢h negligence.”

The plaintiff contends that the foregoing instructions
are erroneous, because they ignore the rule that a railroad
company is bound to use due care, even in removing 2
trespasser from its trains, and is liable in damages for any
injury resulting to a trespasser from an omission of such
duty. Such is undoubtedly the rule. Kansas City, F't. 8.
& G. R. Co. v. Kelly, 36 Kan. 655, 14 Pac. 172; Johnson v.
Chicago, St. P., M, & O. R. Co., 116 1a, 639, 88 N, W, 811;
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Beems v. Chicago, R. 1. & P. R. Co., 58 Ia. 150, 12 N. W.
222. But we do not think the charge of the court, taken as -
a whole, contravenes it. These instructions must be thus
taken and read in the light of the rest of the record in the
case. The claim was made in the petition that the plain-
tiff was a passenger on the train; the defendant’s theory
was that he was a trespasser. These instructions were
evidently drawn for the purpose of distinguishing between
the relation of a common carrier to its passengers and to’
trespassers. That the court. did not intend the jury to
understand that the defendant was under no obligation to
refrain from injuring the plaintiff in removing him from
the train, even if he were a trespasser, is clear from the
other portions of the charge. The fourth paragraph is as
follows:

“If you find from the evidence that the plaintiff was
traveling upon the train in question, and that for the pur-
pose of avoiding the payment of fare he was riding upon
the platform of one of said cars, or other place outside
the passenger coacl, then the employees of the defendant
would have the right to use all force and power necessary
to overcome any resistance that might be offered, but they
would not have the right to remove him, or push him off,
or require him to jump off, at a place where it was unsafc
to get off, or at a time when the train was running at such
rate of speed that it would be unsafe for a person to get
off, and if you find that the plaintiff has established, by a
preponderance of the evidence, that the brakeman on said
train, or other employee thereon, did push the plaintift off
said train, at a place where it was unsafe to jump off, or
at a time when the train was running at a speed when it
made such act dangerous, and that the plaintiff was in-
jured thereby, then your verdict must be for the plaintff.”

In three other instructions, the foregoing language,
touching the duty of the defendant to the plaintiff, even
if the latter were merely a trespasser, is, in substance, re-
iterated. From the charge, taken as a whole, we are
satisfied that the jury could not have failed to under-
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stand, that, even though the plaintiff were a trespasser
on the train, the defendant had no right to remove him
at such time, place, or in such a manner, as would be liable
to result in his injury.

The defendant requested and the court gave the follow-
ing instruction:

“You are instructed by the court, it is your imperative
duty to try this case and decide the same, as if it were a suit
between two individuals. The fact that the person in-
jured was a boy and the defendant a corporation, should
make no difference with you in the trial of this action.
In considering and deciding this cause, you should look
solely to the evidence for the facts and the instructions of
the court for the law in the case, and find your verdict
accor.ingly, without any reference to who is plaintiff and
who is defendant. The fact that the plaintiff has brought
suit in this action constitutes no ground whatsoever on
which to base the presumption that he is entitled to a
verdict against the defendant. That he is a poor boy con-
stitutes no reason why the plaintiff should be entitled to a
verdict. All these things are outside of what you are to
- consider.”

The plaintiff objects to this instruction, because it gives
too much prominence to the sitnation of the parties, and
claims that it tended to admonish the jury that they were
likely to be criticised if their verdict should be for the
plaintiff. We do not think the complaint is well founded.
It is the theory of the law, that the verdict of a jury shall
be based exclusively on the evidence and the instructions
of the court. Such being the law, sympathy has no more
legitimate place in a verdict, than in the demonstration of a
proposition in Euclid or an experiment in chemistry. This
is well known, but at times there is danger that it may be
overlooked; and when the trial court feels that such
danger exists, there can be no doubt of the propriety of re-
minding the jury, that in an honest and legitimate search
for the truth, sympathy has no place. Another objection
to. this instruction is based on the closing sentence: “All
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these things are outside of what you are to consider.” It
is claimed that the court having referred to the evidence
and its instructions in a former sentence, the closing sen-
lence was a direction to the jury to disregard the evidence
and instructions. This objection appears to us to be
hypercritical. The jury could not have failed to under-
stand that the closing sentence referred, not to the evi-
dence and the instructions which, in a former sentence,
they had been directed to look to exclusively, but to such
inatters as had been pointed out as improper for them to
consider.

The plaintiff also complains of the fourth instruction,
given at the request of the defendant. It is as follows:

“One who is injured by the negligence of another can
not recover damages therefor if the injured party, by his
own negligence or wilful wrong, approximately contrib-
uted to the injury so that it would not have happened but
for his own fault. If, therefore, you find that said Grover
C. Pledger, by his own carelessness, substantially con-
tributed to the injury, or that he might, by the exercise of
ordinary care, such as a prudent person generally would
have used under similar circuilnstances, have avoided the
injury, he cannot recover damages.”

It is urged that this instruction permitted the jury
to infer that boarding the car, as the plaintiff was shown
to have boarded it, was such fault or wrong as would pre-
vent a recovery in this case, notwithstanding the defendant
was guilty of the wrongful acts charged. The instruction
must not be taken as standing alone, but in connection
with the rest of the charge and the record. The theory
upon which the plaintiff asked a recovery was, that he had
been pushed trom the moving train by one of the defend-
ant’s employees, and fell or rolled, so that the wheels of the
car passed over his leg. As we have already seen, the jury
were fully instructed upon this theory, and, that the de-
fendant had no right to remove him from the train in such
a way, or under such circumstances as to endanger his life

or person One theory of the defendant was, that the
33
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plaintiff, in attempting to board the train at an improper
place and while in motion, fell with his leg under the
wheels. At the place he fell, whether by being pushed oft
the car or in attempting to board it, there was a pile of
cinders. The instruction under consideration appears to
have been drawn on the theory that the company might
be found guilty of negligence for leaving the pile of cinders
on the right of way, if the jury found the plaintiff was not
a trespasser. In the light of these theories, and the other
instruction given, we do not think the paragraph under
consideration is open to the objection urged against it.
Another criticism of this instruction is, that it uses the
word “approximately” instead of “proximately.” The
two words are not synonymous, but closely allied in mean-
ing. The use of the former, in the connection in which it
appears in this instruction, could not have misled the
jury, especially in view of the rest of the charge.

The second instruction given by the court on its own
motion is criticised because the jury were thereby directed
to consider all the evidence offered in the case. Of course,
the jury should have been instructed to consider only such
evidence as had been received. . But the plaintiff has
pvinted out no evidence offered which, if considered by
the jury, would have been prejudicial to him. On the con-
trary, the only evidence to which our attention has been
called, which was excluded, was the declarations of the
plaintitt hereinbefore referred to and which the plaintiff
insists should have been received in evidence and consid-
ered by the jury. He certainly is not in a position to co-
plain, if the jury, acting upon this instruction in question,
considered that evidence. Besides, the likelihood that the
jury could have been misled by the instruction, to us,
appears exceedingly remote.

Complaint is made of the fifth paragraph of the charge
to the jury, because the jury were thereby instructed that
if the plaintiff, in running to catch the train, or in at-
tempting to get on the platform or other part of the train
for the purpose of avoiding the payment of car fare, fell



VoL. 69] JANUARY TERM, 1903. . 467

Pledger v. Chicago, B. & Q. R. C6,

over obstructions, and by reason of such ohstructions he
fell or rolled under the train and was injured thereby, the
defendant was not liable for negligence on account of
leaving such obstructions on its right of way. We think
this instruction was proper. It was based on the defend-
ant’s theory of the case, which was supported by evidence,
that the plaintiff was a trespassér. The instruction in
effect is, that the defendant was not bound to keep its
right of way in a safe condition for the benefit of tres-
passers. It would be carrying the doctrine of negligence
altogether too far to hold that a railroad company is
compelled to keep its right of way free from obstrnctions,
for the benefit of persons attempting to board its trains
intending to evade the payment of their fares.

Another criticism of this instruction is, that there is
no evidence that the plaintiff was running and trying to
board the train. This is a mistake. Omne witness, a pas-
senger on the train, testifies to having seen someone run-
ning at the side of the train just before the accident. The
circumstances detailed, taken with other facts in the case,
were sufficient to warrant the inference that the person
thus running was the plaintiff, and were a sufficient basis
for the instruction. ' :

Misconduct of the jury is one of the errors assigned
for reversal of this case. It is claimed that such miscon-
duct is shown by affidavits filed in the district court.
They have not been pointed out in the bill of exceptions,
nor in our examination of it have we been able to find
them there. It is well settled, that affidavits, to be avail-
able in this court, must be incorporated into the bill of ex-
ceptions. As they were not thus preserved, we are unable
to determine whether there was misconduct on the part of
the jury.

We find no reversible error in the record, and it is there-
fore recommended that the judgment of the district court
be affirmed.

Barnes and GLANVILLE, CC., concur.
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

.

JoHN R. DEREXEL ET AL, V. ABRAHAM L. REED ET AL.
Foep Juxe 18, 1903. No. 11,755,

1. County Court: APPEAL: REPEAL OF SraTuTe. Section 242, chapter
23, Compiled Statutes, 1901, is repealed, in effect, by sections 1
and 2, chapter 47, laws of 1881, entitled “An act providing for an
appeal from the decisions of the county court in certain matters.”

2. Appeal: Traxsceipr. Under section 5 of the last mentioned act, it
is the duty of the county judge to transmit to the district conrt a
transcrint of his proceedings, within ten days after an appeal from
an order in probate is perfected.

3. Fees: Walver. Under said section the county judge has a right to
prepayment of fees, but this right may be waived, and will be, if
he has established a regular mode of collecting his fees, which is
complied with in the given case.

4, Second Appeal. Taking a second appeal in a case does not, of itself,
constitute an abandonment of the first one.

5. Appeal: JurispicrioN. Where a party has, within due time, done all
that is legally required to perfect an appeal, and no waiver of
transmission of record by county judge is shown, the district court
does not lose jurisdiction of the appeal, by reason of its being
filed six days late.

Error to the district court for Douglas county: LEp S.
EsterLe and WiILLawp W. STARATGH, DISIRICT JUDGES.
Former judgment of reversal adhered to.

Woolworth & McHugh, for plaintiffs in error.

Hall & McCulloch, W. D. Beckett, J. W. Woodrough
and J. H. McCumber, contra. . _

GranvinLy, C.

This cause has once before been submitted to this court
and decided in favor of the plaintitfs in error. Drezel v.
Reed, 65 Neb. 231. A rehearing was granted, and the case
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again has been briefed, argued and submitted, and we
have made another careful examination of the record and
are of the opinion that the former decision is correct, and
should be adhered to, for the reasons stated therein.

The defendants in error urge that the evidence, pro et
contra, on the question of the failure to have the trans-
cript of the proceedings in the county court appealed from,
filed in the district court within, the time limited by stat-
ute, and the excuse or cause of such failure, was examined
by the district court, and that upon such evidence a finding
was made against the plaintiffs in error, and that we are
not at liberty to disturb such finding, if supported by any
competent evidence. In reference to this, it should be
noticed that the finding of the district court is made in the
following language:

“The court being fully advised in the premises, doth find
that the said appeal was taken later than the time fixed
by the statute for the taking of appeals from final orders
of the probate court.”

This is simply a finding that the appeal was taken later
than the time fixed by statute. The taking of an appeal
in this connection has a definite meaning, given to it by the
wording of the statute itself, and does not include the
filing of the transcript.

Section 43 of the act governing such appeals (chapter
20, Compiled Statutes; Annotated Statutes, 4824) pro-
vides: “All appeals shall be taken within thirty days after
the decision complained of is made.” Section 46 pro-
vides: “When such appeal is taken, the county court shall,
on payment of his fees therefor, transmit to the clerk of
the district court, within ten-days after perfecting such
" appeal, a certified transcript of the record and proceedings
relative to the matter appealed from.”

The defendants in error strenuously contend, in their
brief and argument, that the appeal taken by the plain-
tiffs in error by filing their bond on the 3d day of October,
was ineffectual, because of the insufficiency of the bond;
also that it was rendered nugatory, by afterwards secur-
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ing another order, allowing them to appeal, and giving a
new bond; and also that this subsequent action-worked an
abandonment of the first appeal. One of the grounds
stated in their motion for a rehearing herein is:

“The court was in error in holding that the institution
of substituted appeal proceedings in the county court did
not operate as a withdrawal and abandonment of the
original appeal proceedings for which the later ones were
substituted.”

They still argue that the second bond was filed too late
and, therefore, that the appeal is too late.

This was undoubtedly their contention in the district
court, and the finding of the district court that the appeal
was not taken in time, is a finding upon this contention.
In that we think the trial court was clearly wrong. There
was no conflict of evidence upon this question and it is
simply a question of law applied to the facts disclosed
by the record.

The bond was given and approved by the county court,
and is sufficient to sustain the appeal, or if insufficient,
can be amended, and the appeal therefore was taken with-
in the required time.

This leaves.us free to examine the evidence on the other
branch of the case, all of which is before the court in the
same form in which it was presented to the district court,
and we may make our finding upon this evidence, accord-
ing to its weight as presented to us.

The trial court having expressed no finding upon this
issue, under the evidence presented to it, we are justified
in presuming that its finding upon the evidence was in
accordance with its clear preponderance, which we think is
in favor of the contention of the plaintiff in  error. :

It is made clear by the evidence in the bill of exceptions,
that the delay in perfecting the transcript, and the trans-
mission thereof to the district court, was not caused by the
failure of the plaintiffs in error to pay the cost therefor.
All other duties required of the plaintiffs in error to se-
cure a successful appeal had been performed. The delay
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then was not caused by the failure of appellants to do
anything required of them to cause the district court to be
possessed of the action.

Appeals are favored by the courts, rather than other-
wise. The jurisdiction of the county court in ordinary
“civil actions is limited to $1,000; while in such matters as
this, issues involving fortunes may be tried before them.
While vexatious appeals should be discouraged, and per-
haps punished, yet the opportunity for litigants to have
“their issues tried in the higher courts should not be
hindered by rules other than those necessary to secure
the orderly administration of justice. In cases of appeal
in probate matters, the legislature has not seen fit to
establish, by positive enactment, any rule forfeiting the
right of an appellant to be heard on his appeal, if the
transcript is not filed within a fixed time, as has been
done in regard to appeals from justices’ court and the
county court in its ordinary jurisdiction ; moreover, while
the law of appeal in probate matters, contained in chapter
23, provided, by sections 240 and 241, for such forfeiture,
yet the act of 1881, held to have repealed the old law, con-
tains no such provision, and, as though the legislature
had in mind the rule favoring appeals in such matters as
this, the county court is charged with the duty of trans-
mitting the record necessary to give the district court
jurisdiction, and section 47, chapter 20, Compiled Statutes
of 1991, provides:

. “Upon the filing of such transcript in the district court,
that court shall be possessed of the action.”

Perhaps no better example of a case justifying the rule
favoring appeals could be found than the one before us.
The pleading upon which the county court heard and
allowed a claim of $94,652.39 is as follows:
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“County Court, Douglas County, State of Nebraska.

“IN THR MATTER OF THE ESTATE OF
ANTHOXNY J. DREXEL, DECEASED.

“The Istate of Anthony J. Drexel, deceased, Dr.

“To Abraham L. Reed...................... $83,333 00

and interest on the above amount from Jan.

1, 1896, at 5 per cent. per annum............ 5,381 89
$88,714 89

“STATE OF NEBRASKA, }ss
County oF DouGras. )

“Abraham L. Reed, being duly sworn, deposes and says
that the above claim against the estate of Anthony J.
Drexel, deceased, is just and true, and that the amount
of said claim, as stated above, after allowing all just
credits thereon, is now due and wholly unpaid.

“Affiant says that said claim is due him as his share of
the unpaid purchase price of certain land, described as
follows, to wit: (Here follows the description of certain
real estate.)

“And upon certain notes, mortgages and deeds, and
agreements made in connection with the sale of said
land and the assumption of said unpaid purchase price
by said Anthony J. Drexel.”

This, as a pleading, is only sufficient to suggest to the
mind of a lawyer what issues are probably involved that
should be tried upon pleadings, much more full and spe-
cific, such as are required in the district court.

Plaintiffs in error urge that the act of 1881, providing
for appeal in cases like this, does not repeal the provisions
of section 242 of chapter 23, wherein parties of their class
are allowed extra time for taking an appeal. We think
the former opinion holding against this contention is cor-
rect, and we adhere to that holding for the reasons therein
given. )

We think the district court became possessed of the
action, and that it erred in dismissing the appeal. We
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therefore recommend that the former decision of this court
be adhered to, and the cause remanded to the distriet court
for further proceedings.

Barxes and ALBBRT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the order of the district court sustaining the ob-
‘jections to its jurisdiction is reversed, and the cause re-
manded for further proceedings.

REVERSED.

ARTHUR C. RAWSON v. CADET TAYLOR ET AL.
Frep June 18, 1903, No. 13,118.

1. Right of Creditor of Bank to Maintain Action on Bond. Where,
pending an application for the appointment of a receiver tor a
bank, under the provisions'of chapter 8, Compiled Statutes, a bond
is given to procure the return of the assets of such bank under the
provisions of section 35 of said chapter, and such proceedings are
dismissed and the assets returned, any creditor who is a ben-
eficiary of such bond may maintain an action at law thereon,
after the condition is broken to his damage.

2. Erroneous Instruction. Record and evidence examined, and held
that, in this case, the plaintiff can maintain such an action, and
that the charge, “It appearing that there are other unpaid cred-
jtors of the Globe Savings Bank not parties hereto and not repre-
sented herein, and the law being that this plaintiff can not main-
tain this suit if that be true, you are therefore instructed to find
for the defendants,” given by the court to the jury, is erroneous,
and the plaintiff is entitled to a new trial

ERROR to the district court for Douglas county: WIL-
LARD W. SLABAUGH, DISTRICT JUDGE. Reversed.

Arthur C. Wakeley, for plaintiff in error.
A. 8. Charchill, contra.

GLANVILLE, C.

This is an action upon a bond given under the provis-
jons of section 35, chapter 8 of the Compiled Statutes (An-
notated Statutes, 3735), running nominally to the state
of Nebraska, given to secure the return of the assets of the
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Globe Savings Bank, to its officers, the bond being as
follows: |
“Know all men by these presents: That we, the Globe
Savings Bank of Omaha, Nebraska, as principal, and H. O.
Devries, Cadet Taylor, D. T. Mount and Globe Loan &
Trust Company, as sureties, are jointly and severally held
and firmly bound unto the state of Nebraska for the use
and benefit of all the depositors and creditors of the Globe
Savings Bank of Omaha in the sum of fifty thousand dol-
lars ($50,000) in good and lawful money of the United
States, for the payment of which we do by these presents
bind ourselves, our heirs, executors, administrators and
assigns. The conditions of the above obligation are such:
That, whereas, the said Globe Savings Bank of Omaha
having become insolvent, and the officers and shareholders
of said bank being desirous to make full payment and
settlement of all the liabilities of said bank, and for that .
purpose desire that H. O. Dévries as president, and Cadet
Taylor as vice-president of said Globe Savings Bank, shall
take and retain possession of all the assets of said bank:
“Now, if the said (ilobe Savings Bank, or its officers as
aforesaid shall make, or cause to be made, full settlement
of all the liabilities of said bank with the several and
numerous creditors and depositors thereof, within three
(3) years from the date of this obligation, with interest,
then in that case, this obligation to be null and void, other-
wise to be and remain in full force and effect.
“In witness whereof, we have hereunto set our hands,
this ninth day of June, 1896.
“(SEAL.) GLOBE SAVINGS BANK,. Principal,
““By H. O. DnvrIEs, President.
“H. O. DEVRIES,
“CAapET TAYLOR,
“D. T. MOUNT,
“(SEAL.) GrosE Loan anD Trust Co.,
“By H. O. DEVRIES, Pres.,
“W. B. TAYLOR, Secretary,
- “Sureties.”
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After three years from the date of this bond, the plain-
tiff, who was one of the unpaid creditors of the bank, and
also the assignee of the claims of a large number of other
such creditors, both as to claims and damages, brought this
suit upon the bond, alleging breach .of condition and dam-
ages. All the obligors, except H. O. Devries, then de-
ceased, were made defendants in the court below, and are
defendants in error here.

Several defenses were pleaded to plaintiff’s action,
which briefly stated, are as follows: IMirst: That plaintiff
is not the real party in interest except as to his original,
individual, claim. Second (stated in full as in the an-
swer) : “The defendants further say that the plaintiff can
not sue and maintain an action, in his own name and for
his sole use, upon said bond set out and made a part of his
amended petition, there being numerous other creditors of
said Globe Savings Bank unpaid. That an action could
only be maintained thereon in the name of the state of
Nebraska, for the use and benefit of all the creditors of the
said Gilobe Savings Bank.” Third: “Defendants deny that
said bond ever became effective or operative in any way
at any time,” etc. The claim being that the assets of the

"bank were not turned over to the proper parties as re-
quired by law, and the terms of the bond. TIFourth: A plea
of the statute of limitations. (This, however, scems to have
been abandoned.)

Trial was had to a jury, and the court instructed a ver-
dict for the defendants by the following charge:

“It appearing that there are other unpaid creditors of
the Globe Savings Bank, not parties hereto, and not rep- -
resented herein, and the law being that this plaintiff can
not maintain this suit if that be true, you are therefore
instructed to find for the defendants.” '

" This charge was duly excepted to. A verdict was re-
turned in accordance with the above direction; a proper
motion for a new trial was filed, overruled, and exception
taken. Judgment that plaintiff take naught upon his
cause of action was entered, and the case is brought to this
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court on a petition in error, properly raising the question
of the correctness of the instruction above quoted, the
verdict rendered and judgment based thereon.

The main question to be determined, is the correctness of
the charge or direction to the jury, based upon the reasons
therein assigned. Other reasons are urged why an in-
struction for the defendant was proper, one being that the
bond in suit shows upon its face, that the consideration
thereof required the return of the assets of the bank to H.
O. Devries, as president, and Cadet Taylor, as vice-presi-
dent of the bank, and that the evidence shows that the as-
sets were turned over to Cadet Taylor, instead of to H. O.
Devries and Cadet Taylor, and that, therefore, no liability
ever attached upon the bond. )

The question is also raised as to the right of the plain-
tiff to maintain his action upon the assigned claims, but if
upon the entire case the plaintiff could sustain his action
for his own claim, the direction to the jury is wrong, and
the case must be reversed, whether his assignments are
good or not. Moreover, we think the defendants’ answer
admits the assignments, and as they place the legal title
to the claims, and the legal right to receive the money
thereon, in the plaintiff, we are of the opinion that he can
maintain his action for all claims, if for any. We say the
answer admits the assignments because the language used
therein is: .

“The defendants deny that any of said claims mentioned
_ in said amended petition have been assigned to the plaintiff
and (allege) that said pretended assignments, if any were
made, are without consideration, and are null and void.”

This is an admission of the assignments. See Dinsmore
& Co. v. Stimbert, 12 Neb. 433.

Coming now to the contention that no proper delivery
of the assets of the bank was made, so as to cause the bond
to become operative and binding, we think the evidence
tends to show, which is all that would be necessary to
render the instruction erroneous, unless right for the rea-
son therein given by the court, that the assets of the bank
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were in fact turned over or delivered to Cadet Taylor in
the presence of H. O. Devries, who made no objection to
the delivery. :

We think it will be recognized as the law without cita-
tion or argument, that where either a legal or a contract
duty requires the delivery of property to two parties for
their joint benefit or joint control, a delivery to one in
the presence of the other, who makes no objection, is a
good delivery to both; in fact, a manual delivery to two
persons simultaneously is practically impossible, and if
the contention eof defendants in erpor is that the assets
should have been delivered to Devries and Taylor, the evi-
dence tends to show such delivery.

That in so receiving the property they acted as officers
of the bank, is clear from the letter to the state banking
board, contained in the bill of exceptions, signed by them
and the defendant Mount, a director, as for the bank,
clearly acknowledging for the bank, possession of the as-
sets and control of negotiations for settlements. There is
much to indicate that defendants think the officers signing
this bond as sureties are the officers “furnishing the bend”
under the statute, but in this case it is the owner, the bank
corporation, that furnished the bond, the bank is prin-
cipal, the others are the sureties upon its bond.

It may be remarked here, that it is difficult to determine,
from the pleadings and argument .of the defendants in
error, who they claim should have received the assets, the
redelivery of which was secured by the giving of this bond.
There is much vagueness in their pleadings on this branch
of the case, with denials of facts not pleaded.

We think, further, that the evidence strongly tends to
show that if any mistake was made in regard to the re-
delivery of these assets, certain of the defendants, it not
all, are estopped, or have waived their right, to contend
that the bond is not binding upon them because of such
mistake.

In thus disposing of this branch of the case, we do not
wish to be understood as holding or admitting, that the



478 NEBRASKA REPORTS. [VoL. 69

Rawson v. Taylor.

obligors upon this bond can read the recitals of the pre-
amble to the condition, into the condition, as a proviso,
and thus avoid a liability, the conalderatlon for which,
was the dismissal of the proceedings for the appointment
of a receiver, and the release of the assets of the bank from
the sequestration under the law.

Without giving more space to this branch of the case,
we will say that in the condition of the pleadings and the
evidence, we are satisfied that the instruction complained
of, and the resulting verdict and judgment, can be sus-
tained upon no theory,other than that adopted by the trial
court, and here strenuously urged by defendants in error,
namely, that an action upon this bond can not be sustained
by a single creditor of the bank for his benefit alone, but
that the only action that can be sustained thereon, is one
in the name of some proper party for the benetit of all the
creditors of the bank whose claims have not been settled
in accordance with the conditions of the bond, and that
any fund created by the collection of money from the obli-
gors in this bond, would constitute a trust fund which
should be ratably distributed among all the creditors.

The case has been advanced to an immediate hearing be-
cause of the general, and perhaps the public iuterest in the
decision of the question. What is desired is a right rule,
and a certain rule of procedure in such cases, but in an-
nouncing what we hold to be the rule, we W1]1 in view of
the importance of the gquestion, give its consideration some
time and space, with a view to satisfy the profession that
the rule is right.

The question is one that is not easily settled by prece-
demt, or by authorities cited from other states where the
legislative and judicial policies may be different from
those of our own.

The provisions under which the bond in suit was given
are contained in section 35, chapter 8 of our statutes,
which prescribes the duties of receivers of banks appointed
under other provisions of the act, and then provides:

“That whenever the officers, stockholders or owners of
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any insolvent bank shall give a good and sufficient bond
running to the state of Nebraska, * * * c¢onditioned
* upon the full settlement of all the liabilities of said bank
by such officers, stockholders or owners, within a stated
time, and said bond shall have been approved by the state
banking board, then the state banking board shall turn
over all the assets of such bank to the officers, stockholders,
or owners of such bank furnishing the said bond.”

It is contended by the defendants in error that the ac-
tion of the banking board in taking charge of the assets
of the bank, the giving of the bond sued upon in this sec-
tion, and the resulting proceedings, worked a dissolution
of the bank corporation, and that, therefore, under the
provisions of section 62, chapter 16 of our statutes, the
assets of the bank becamc, 1pso facto, a trust fund for the
benefit of all the creditors.

Without attempting to answer the extended argument
in support of this contention, we will hold that the corpo-
ration was not thereby dissolved, and the section referred
to has no application to the question under discussion.
See 2 Morawetz, Private Corporations (2d ed.), sec. 869 ;
State v. German Savings Bank, 50 Neb. 734.

It has been strenuously urged by plaintiff in error that
this case turns upon the question: “Is money due upon
this bond, an asset of the bank?”’ This can not be the test
question, for the statutory double liability of stockholders
of banking corporations can never be considered a true
asset of the bank; the corporation has no right to collect
it; if it be collected by the bank and used to keep it a
going concern, this does not protect the stockholders when
called upon to pay as required by law for the benefit of
creditors. It is a fund or security, provided by law for the
benefit of creditors, and is attached to the stockholders’
contract, as an incident, and yet it has been held by this
court that the money due on such liability can only be
collected in a suit for the benefit of all creditors.

It has been provided by. statute, that upon certain
named contingencies, the assets of a bank shall be se-





























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































