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McCormick Harvesting Machine Co. v. Stires.

MCCORMICK HARVESTING MACHINE COMPANY V. J. D.
STIRES.

FiLep APrIL 9, 1903. No. 12,457,

1. County Court: VacaTiNg JUupeMENT AFTER TerM. Under the pro-
visions of section 602 et seq. of the Code of Civil Procedure a
county court has no power, after term, to vacate its own judgment
on the ground that the same is void for want of jurisdiction over
the person of the defendant.

2. Reply. The reply of plaintiff examined, and held not to state a
defense to the answer of defendant.

3. Evidence. Evidence examined, and held insufficient to sustain the_
judgment.

4, Action for Money Had and Received. An action for money had
and received will lie, where the defendant has obtained posses-

sion of money which in equity and good conscience he ought to
refund.

Error to the district court for Platte county: J. A,
GRIMISON, DISTRICT JUDGE. Reversed.

Harry O’Neill and William O. Gilbert, for plaintiff in
error.

James G. Reeder and J. D. Stires, contra.

KIRKPATRICK, C.

This is an action for money had and received, brought
by J. D. Stires, defendant in error, against the McCor-
mick Harvesting Machine Company, plaintiff in error, in
the district court for Platte county. The petition alleged
that in January, 1896, one Stores was indebted to one M.
E. Beerbower in the sum of $300 on a certain lease ex-
ecuted by Beerbower to Stores upon a farm in Nance
county belonging to the former; that on June 26, 1896,

- Beerbower, for a valuable consideration, assigned the lease
and all of her rights thereunder to Stires, Stires ever since
then remaining the owner of all the rights of Beerbower

"in and to the money due under the lease; that in August,
1896, Stores paid the amount of his indebtedness to Beer-
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bower to the McCormick Harvesting Machine Company
for the use and benefit of plaintiff, Stires; and that the
defendant, the machine company, neglected and refused
to account for and pay over to plaintiff the sum of money
received from Stores. There was prayer for judgment in
the sum of $300, with interest. To this petition an
answer was filed by plaintiff in error, admitting that
Stores was indebted to M. E. Beerbower in the amount
_ alleged, which sum, however, was subject to a discount if
payment was made when due; denied the assignment of
the lease by Beerbower to defendant in error, and pleaded
that on May 11, 1896, it recovered a judgment against
Beerbower in the county court of Platte county in the sum
of $234.10, with costs of action taxed at $10.45; that it
procured a transcript of the judgment to be filed in the
district court for Nance county, and caused a summons in
garnishment to be duly issued and served upon Stores,
commanding -him to appear in the district court for
Nance county and answer concerning his indebtedness to
Beerbower; that Stores appeared pursuant to summons,
admitting his indebtedness to Beerbower in the sum men-
tioned in the answer; that subsequently, and on December
27, 1897, the district court made an order directing Stores
to pay over the amount due from him to Beerbower to the
clerk of the district court, and directed payment to plain-
tiff in error herein of the sum due it on its judgment; that
the money was accordingly paid over to plaintiff in error
by the clerk, and it receipted therefor. In addition to these
allegations, the answer denied generally all other allega-
tions of the petition. Replying to this answer, defendant
in error pleaded that the judgment mentioned in the
" answer of date May 11, 1896, was by the county court of
Platte county on August 31, 1896, duly vacated and set
aside, and that all proceedings had thereunder in the dis-
trict court for Nance county were without authority of
law, fraudulent and void. Trial resulted in a judgment
generally for defendant in error, from which this proceed-
ing is prosecuted. '
32
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Various errors are predicated upon the proceedings had
in the trial court, not all of which require consideration.
The record discloses that the action by plaintiff in error
against M. E. Beerbower in the county court was one
charging defendant therein as indorser upon two promis-
sory notes. Judgment was rendered for plaintiff therein.
From certain proceedings had in the county court, a
transcript of which forms a part of the bill of exceptions
herein, it appears that Mrs. M. E. Beerbower, on May
11, 1896, and prior thereto, was absent from the state;
that a constable, who was directed to serve the summons,
delivered the same to P. W. Beerbower, husband of M. E.
Beerbower, and made return of summons showing due
personal service upon the defendant in the action. It
is further disclosed by those proceedings that P. W. Beer-
bower employed counsel, who assumed to appear in the
case for Mrs. M. E. Beerbower, filing an answer, litigating
the case upon its merits, judgment going, as stated, for
-plaintiff. These facts are set out in a petition filed by
Mrs. Beerbower in July, 1896, in the county court, and
also in certain affidavits filed in support thereof; the ob-
ject and prayer of the petition being to have the judgment
of May 11 vacated and set aside, the ground alleged being
that due service of summons was never had upon M. E.
Beerbower, and that she never had notice of the action,
and that she had a good and valid defense thereto. The
harvesting machine company appeared and answered, ad-
mitting that M. E. Beerbower was the wife of P. W. Beer-
bower, denied all the other allegations of the petition, and
pleaded want of jurisdiction in the ‘county court to enter-
tain the petition of M. E. Beerbower. It seems that evi-
dence was taken, trial had, and on August 31, 1896, the
county court entered a judgment purporting to vacate and
set aside the judgment rendered by it May 11, 1896. In
the action under review in this proceeding, evidence of the
action of the county court, vacating the judgment of May
11, was admitted over cbjection of plaintiff in error, the
ruling of the trial court thercon being assigned as error.
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The jurisdiction of the county court to vacate its own
judgment entered May 11, 1896, if it exists, must be found
in the third subdivision of section 602 of the Code of Civil
Procedure, “for mistake, neglect, or omission of the clerk,.
or irregularity in obtaining a judgment or order.” Was
the judgment of May 11, if entered without service of
summons, and therefore without jurisdiction of the person
of defendant, a judgment irregularly obtained within the
meaning of the language quoted? We are of opinion
that it is not. In order that the county court might have
jurisdiction to vacate the judgment of May 11 the latter
must have been a judgment. If the court had no jurisdic-
tion over the person of the defendant, it is apparent that
the judgment it assumed to enter was absolutely void. A
plain distinction exists, running through all the authori-
ties, between a judgment absolutely void for want of juris-
diction over the person or subject-matter and a judgment
rendered by a court with jurisdiction, but because of some
mistake or irregularity in obtaining it the judgment is
voidable. We do not think that section 602 was intended
to apply where no valid judgment had in fact been entered,
and where the proceedings of the court are absolutely void
for want of jurisdiction. In discussing this question, 1
Black, Judgments (2d ed.), sec. 170, it is said: “Now a
‘void’ judgment is in reality no judgment at all. It is a
mere nullity. Itisattended by none of the consequences of
a valid adjudication, nor is it entitled to the respect ac-
corded to one.”

In our conclusion that section 602 has no application
to void judgments, we are supported by the prior decisions
of this court. Kauffmann v. Drexel, 56 Neb. 229.

It follows from what has been said that the county court
was without jurisdiction to vacate its own judgment at the
time it attempted to do so. And, if its action in that regard
was wholly void, the record of its proceedings supplied no
competent evidence that the judgment of May 11, in favor
of plaintiff in error, was a nullity. Consequently, the
reply of defendant in error, pleading the action taken by
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the county court, failed to state a valid defense, and evi-
dence of those proceedings was insufficient to entitle
defendant in error to any relief. It follows that the judg-
ment of the trial court must be reversed, because not
sustained by any competent evidence.

Defendant in error in the lower court litigated his case
upon the mistaken assumption that the action of the
county court in its attempted vacation of the judgment of
May 11 was valid, and, therefore, the record of that action
was competent to show the nullity of the judgment upon.
which plaintiff in error based its claim to the money. On
the contrary, if the judgment was in fact’ void, defendant
in error- should have tendered that as an issue, and es-
tablished the same by competent proof. As stated in 1
Black, Judgments (2d ed.), sec. 170: “It is not necessary
to take any steps to have it (a void judgment) re-
versed, vacated, or set aside. But whenever it is brought
up against the party, he may assail its pretensions and
show its worthlessness. It is supported by no presumy-
tions, and may be impeached in any action, direct or col-
lateral.” We are accordingly of the opinion that defend-
ant in error should be permitted, if he so desires, at the
retrial of this cause, to amend his reply by pleading that
" the judgment of May 11 is void.

Inasmuch as this case must be tried again, one other
question requires determination, namely, whether in this
case an action for money had and received will lie. The
rule supported by the better authorities is that an action
for money had and received may be maintained for the
recovery of money which the defendant ought in equity
‘and good conscience to give over to the plaintiff. It is
stated in the following language by our own court: “An
action in thé nature of one for money had and received
lies wherever the defendant has obtained possession of
money which ex aequo et bono he ought to refund; and it
is proper to bring the action against the party who has
received the money.” School District v. Thompson, 51
Neb. 857,
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The rule is well sustained: O’Conley . City of Natchez,
1 Smed. & M. (Miss.) 31,40 Am. Dec. 87; Lime Rock Bank
v. Plimpton, 17 Pick. (Mass.) 159, 28 Am. Dec. 286;
O’Fallon v. Boismenu, 3 Mo. 405, 26 Am. Dec. 678; God-
dard v. Bulow, 1 Nott & McC. (8. Car.) 45, 9 Am. Dec. 663.

If the judgment of May 11, 1896, obtained by plaintiff
in error, is void, we are of opinion that an action for
money had and received will lie for the recovery of the
money plaintiff in error procured by virtue of its garnish-
ment process.

It is, therefore, recommended that the judgment of the
district court be reversed, and the cause remanded for
further proceedings, with permission to defendant in
error, if he so desires, to amend his reply.

HasTiNnGgs and DAy, CC., concur.

- By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed, and
the cause remanded for further proceedings, with permis-
sion to defendant in error to amend his reply.

REVERSED AND REMANDED.

OMAHA STREET RAILWAY COMPANY V. JOBRN BOESEN.
Frep Apein 9, 1903. No. 12,649.

1. Appeal and Error: INSTRUCTIONS. A judgment will not be reversed
on account of the number of instructions given to the jury by the
trial court, unless it clearly appears that the party complaining
is prejudiced thereby.

2. Burden of Proof. The giving of an instruction which places the
burden of proof to establish some of the facts put in issue by the
pleadings on the wrong party, is reversible error.

8. Instructions. It is error to give the jury instructions which contain
inconsistent and conflicting paragraphs relating to the burden of
proof. Farmers’ Bank v. Harshman, 33 Neb. 445, approved and
followed. .

: THEORY oF CAsE. A party is entitled to have his theory ot

4.
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his case, as disclosed by the evidence, submitted to the jury,
under proper instructions, and where such an instruction is
tendered to the court the refusal to give it is reversible error.

ERror to the district court for Douglas county: WIL-
LARD W. SLABAUGH, DISTRICT JUDGE. [eversed.

‘

John L. Webster, for plaintiff in error.

T. W. Blackburn and Richard 8. Horton, contra.

BARrNEs, C.

The defendant in error filed his amended petition in the
district court for Douglas county to recover damages of the
Omaha Street Railway Company, alleged to have been sus
tained by him by reason of the negligence of said company.
It was alleged in the petition, in substance, that the
Omaha Street Railway Company was a corporation organ-
ized and existing under and by virtue of the laws of this
state; that at the time stated therein it owned and operated
a certain street railway, known as the Omaha Street Rail-
way, running through the streets of the city of Omaha, and
extending to and through the streets of South Omaha, in
Douglas county, and that it was a common carrier of pas-
sengers for hire upon said street railway ; that on the 15th
day of July, 1899, he became a passenger on said street
railway, at the special instance and request of said com-
pany, to be carried safely from the intersection of Eigh-
teenth and Vinton streets in the city of Omaha, to and
along Q street in the city of South Omaha, on a car owned
and operated by the said company, for a certain reward to
be paid therefor; that while he was a passenger on one of
the cars of said street railway company, the car upon
which he had taken passage, when it reached a point in
South Omaha at or about the intersection of Twenty-fourth
and O streets, through the negligence of the said company,
suddenly left the track and threw him violently to the
pavement, inflicting upon him serious and permanent in-
juries; that by reason of the accident he was bruised and
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wounded so that he became sick, sore and disabled, and
was permanently injured, to his damage in the sum of
$20,000, for which he prayed judgment. The street railway
company filed a motion to make the petition more definite
and certain, and to require the plaintiff to state in his
petition more specifically the acts of negligence of which
lie complained. The motion was overruled, and thereupon
the company filed a general demurrer to the petition, which
was also overruled. An answer to the amended petition
was then filed, in which it was first denied that the car of
the defendant company, through the negligence of the de-
fendant, left the track and threw the plaintiff to the pave-
ment; and it was alleged in the answer that defendant was
not guilty of any negligence whatever. And it was averred
therein that at the time and place where the said accident
was alleged to have occurred, that defendant’s car was in
good order and condition; that it had been theretofore and
remained thereafter in every respect in good condition,
and was of the style and manner of construction of car in
common use; that the accident did not arise from any im-
perfection of the car, or from any cause that could have
been guarded against by the use of the greatest care and
skill on defendant’s part. It was further averred that the
track of the defendant company, at the time and place
where the said accident was alleged to have occurred, was
in good order and condition; that there were no breaks
or imperfections therein; that it was in the same condition
at the time of the accident that it had been theretofore, and
remained for a considerable time thereafter; that the cars
were operated over and upon said track at said point every
few minutes during all hours of the day; that it had been
so used for a long time before and continued to be used
thereafter without any occasion for any repairs, improve-
ments, or changes in said track; that said accident, if any
there was, arose from an extraneous cause, over which the
defendant company had no control, and said accident was
one which could not be guarded against by the use of the
greatest degree of care and skill on the part of the defend-
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ant company; that the car did not leave the track, but
continued on the same to the end of the journey, at the
southern termination of said track, and then returned on
its regular route, passing over the same point in the track,
and so on, and so continued in use and operation; that
plaintiff was guilty of contributory negligence by standing
and riding upon the platform of the car when there was
ample room for him to have occupied a seat inside of the
car; that he willfully, negligently and knowingly chose of
his own accord to ride on said platform of the car; and
that his injuries, if any, were occasicned by his own con-
tributory negligence. The reply contained a denial of
each and every allegation of new matter contained in the
answer. On these issues the cause was tried to a jury, and
resulted in a verdict for $1,126 against the defendant com-
pany. A motion for a new trial was filed and overruled,
judgment was rendered on the verdict, and the street rail-
way company prosecuted error to this court.

The first assignment discussed in the brief of the plain-
tiff in error is that the instructions given by the court
were t0oo voluminous, were confusing and misleading, and '
did not confine the attention of the jury to the real ques-
tions at issue. An examination of the record and bill of
exceptions discloses that there were but three questions
of fact to be submitted to the jury: First—Did the car
leave the track or become derailed and thereby throw the
defendant in error into the street? Second—If the car
did leave the track could such accident have been pre-
vented by the use of the highest degree of care aud skill
on the part of the defendant company? Third—If the car
did not leave the track, did the defendant in error jump
from it, with other passengers, while it was in motion,
and as a result thereof fall into the street, and receive
the injury which he complained of? The instructions of
the court should have been few and brief, and directed
to the particular questions at issue. Yet they contained
fourteen paragraphs, some of which were misleading and

Anntrnadsatanec TJ- Was PRS- | s
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Beatrice v. Leary, 45 Neb. 149, 160, 50 Am. St. Rep. 546,
that the jury in that case was instructed too much. The
court said: “At the request of the plaintiff the court
gave the jury twelve instructions; at the request of the
city, fifteen; and in addition to these there were six par-
agraphs or instructions in the charge given by the court to
the jury on its own motion. Instructions in a case should
be few in number and should present to the jury the law
applicable to the issues in the case in simple language and
terse sentences. Numerous instructions, or instructions
with long and involved sentences, are more likely to con-
fuse the jury and lead it astray than to enlighten it and di-
rect it to the material points of the case.” And yet the court
in that case affirmed the judgment. We think the rule
stated is a correct one, but we have been unable to find a
case where the judgment was reversed for the sole reason
that too many instructions were given, or, in other words,
because the jury was over-instructed. We are unable to
say, after an examination of the instructions, that the
judgment should be reversed because of the number of par-
agraphs contained in the charge of the court. )

The second assigminent of error presented is that the
court erred in giving instruction No. 2 to the jury, be-
cause it was confusing and misleading. The first para-
graph of this instruction is as follows:

“You are instructed that the burden of proof is upon the
plaintiff to establish by a preponderance of the evidence
that he was injured while a passenger of the defendant,
the extent of his injuries and the damage occasioned
thereby.” ’

This part of the instruction may be corrct as a general
proposition, but it was hardly correct taken in connection
with the allegations of the petition and the proof adduced
on the trial. The real question here was, was the plaintiff
injured by the derailment of the train? Was he thereby
thrown from the car and injured, or was he injured by
jumping from the car while the train was in motion?
There was no questicn but that the plaintiff had been a
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passenger on the car. It was admitted that he got aboard
the train at Omaha, and continued as a bassenger up to
the moment when he left the car eithep voluntarily or by
force of a derailment. It was alleged in his petition that
he wags thrown from the car by the derailment thereof, and
that such derailment was caused by the negligence of the
street railway company. It may be stated, as a general
proposition, that a street railway company is a common
carrier of passengers for hire; that ordinarily it will be
sufficient for one to show that he was a passenger, that
while such passenger he was injured, and the extent of
such injuries. It will then develop upon the company to
show that the injury occurred without any negligence on
its part, and that by the exercise of the highest degree of
care it could not have prevented such injury. It will be
found, however, that this doctrine has been laid down in
cases where there was a collision, or where the person in-
. jured had been struck or run over by a street car—in short,
in cases where the undisputed cause of the injury fairly
raised the presumption of negligence. In the case at bar,
however, there was no collision. The plaintiff was not run
over or struck by the street car, but he alleged, as a sub-
stantive part of his case, that he was thrown from the
car by a derailment of it, caused by the negligence of the
company; and it would seem that before he could make
his case it would be necessary to show at least that he
was thrown from the car as alleged in his petition, be-
fore any presumption of negligence could arise. That this
was the understanding of his counsel there can be no
doubt, because in making his proof the plaintiff assumed
that burden. The second paragraph of this instruction,
however, is the one most complained of. It is as follows:

“And the burden of proof is upon the defendant to show
by a preponderance of the evidence that such injuries, if
any, were received while a passenger, by being thrown from
a car because of the derailment thereof, were without fault
on defendant’s part, and that they could not have been
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diligence on the part of the defendant, consistent with its
business.”
By this paragraph the court attempted to tell the jury
on whom the burden of proof rested. It is certainly
vague, confusing and uncertain. It placed the burden of
proof on the defendant to show that the injuries received
by the plaintiff, if any, were received while a passenger;
that the injuries were received by being thrown from the
car because of the derailment thereof, notwithstanding the
defendant had generally and specifically denied that its
car was ever derailed, or that the plaintiff was thrown
" therefrom by reason of its derailment; that the injuries
which the plaintiff received were without fault on its part;
and that the injuries could not have been avoided by the
exercise of the highest degree of skill and diligence on the
part of the defendant. It can not be said that the de-
fendant company was required to prove that plaintiff’s
injuries were received while he was a passenger on the
car when it had specifically denied that he had rveceived
any injuries at all, and alleged that if any such injuries
were received they were caused by the contributory neg-
ligence of the plaintiff himself, and not by reason of any
negligence of the company. Neither can it be success-
fully claimed that defendant was required to prove that
the plaintiff’s injuries were caused by a derailment of the
car, when it had specifically denied that fact. That the
court erred in giving this instruction can not be ques-
tioned. Again, the instruction assumed that there was a
derailment of the car. Up to the time of giving the part
of it above quoted, the court had not instructed the jury
that it was necessary for them to find from the evidence
whether the car was derailed or not. On this question
there was a sharp, conflict of evidence. The plaintiff, and
at least three other witnesses, testified that the car was
derailed, and the plaintiff stated that the derailment was
what threw him from the car onto the pavement and caused
his injury. Four or five witnesses for the defendant com-
pany testified that the car was not derailed at all, and
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these witnesses were in a better position to observe the
condition of the car, to know what occurred, and to state
whether or not it was derailed, than were the witnesses
who testified for the plaintiff. There was evidence intro-
duced by the defendant which showed that the car was one
of ordinary construction, and suitable for the use that was

being made of it; that it was in perfect repair, in good .

condition as to its trucks, wheels and all of its parts;
that there was no defect whatever in the street car track
at the place where the accident was alleged to have oc-
curred; and that there was nothing in the circumstances
or surroundings, in the construction, equipment or condi-
tion of the car, or of the street railway track, which would
have derailed the car. Thig testimony was undisputed, so
that the court should not have assumed that the car was
derailed, but should have submitted that question to the
jury under proper instructions. Again, this instruction
was in conflict and inconsistent with instruction No. 6,
given by the court on his own motion, which is as follows:

“The jury are instructed that, under the pleadings and
the proofs in this case, the plaintiff is not entitled to re-
.cover, unless he has established by a preponderance of the
evidence that while he was a Ppassenger on the defendant’s
car, the car left the track, and thereby threw the plaintiff
from the car into the street, and that the injuries of which
he complains resulted therefrom.”

From an examination of the record, it is impossible for
- us to determine whether the jury were governed by in-
struction No. 2, or the instruction last above quoted,
which is inconsistent therewith.

For these reasons we hold that in giving this instruc-
tion there was reversible error.

The plaintiff in error further contends that the court
erred in refusing to give the third paragraph of the in-
struction requested by the defendant company. The re-
quest is as follows:

“The jury are instructed that if You believe from the

evidence that the plaintiff was not thrown from the car,

~
[
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but that he attempted to get off the car while it was in
motion and fell into the street, then he can not recover
damages, and your verdict should be for the defendant.”
- Without commenting at length on the evidence, it is suf-
ficient to say that the bill of exceptions discloses that at
the time the accident is alleged to have cccurred, the train
of street cars upon which the defendant in error was rid-
ing was slowing up and about to stop, so that the persons
riding thereon could pass over to the Q street car, which
was waiting for them, and thus proceed on their way to
the packing houses where they were employed ; thdt there.
were so many passengers on the train that it was impos-
sible for them all to get into the single car on the Q street
track; that they commenced jumping off and running to
get seats in that car; that those who got there first thus
obtained a ride to the packing houses, while those who de-
layed were obliged to walk; that none of the other pas-
sengers were thrown from the car or fell in the street; it
appeared that no one else suffered any injury or incon-
venience whatsoever. So there was at least some evidence
from which the jury might reasonably have found that the
defendant in error was injured by jumping from the car in
his haste to run and catch the Q street car. This was the
theory of the defense. : The plaintiff in error, after having
shown conclusively that the car from which the defendant
herein claims he was thrown was in good condition in
all respects and suitable for the purposes for which it was
used, that its track was in perfect order and that there
was no apparent cause or reason for the derailment of
the car, introduced proof tending to show that it was not
derailed, and that the defendant might have been injured
by jumping off from the car while it was still in motion,
in his haste to sccure a seat in the Q street car. Under
such circumstances, it was entitled to have its theory of
the case submitted to the jury by a proper instruction.
Hartwig v. Gordon, 37 Neb. 657, 662; Cunningham v. Ful-
ler, 835 Neb. 58; Hockenberger v. State, 49 Neb. 706 ; Pow-
der River Live Stock Co. v. Lamb, 38 Neb. 339. The re-
fusal to give this instruction was revérsible error,
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The petition contains many other assignments of error,
among which is the misconduet of a member of the jury.
It is unnecessary, however, to pass upon any of these
questions, because a new trial must be awarded on ac-
count of the errors above mentioned.

We therefore recommend that the judgment of the dis-
trict court be reversed, and the cause remanded for a new
trial.

OLpEAM and Pounp, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for a new trial.

RBEVERSED AND REMANDED.

EDpwIN R. SAXTON, APPELLANT, V. MICHAEL F. HARRING-
TON, APPELLEE. '

Fmep Arprin 9, 1903. No. 12,756.

1. Failure to Return Bill of Exceptions Not Sufficient Ground for
Equitable Relief. A failure to return a bill of exceptions within
the statutory time, or within time to commence error proceedings
in the supreme court, is not sufficient ground to sustain a petition
in equity for a new trial.

2. Proceedings in Error: MoroN To Dismrss CASE orR QuUasH BILL.
In such a case, proceedings in error may-be commenced on the
return of the bill of exceptions, and a motion to dismiss the case
or quash the bill, made by the party whose fault or misconduct
caused the delay, will be overruled.

3. Loss of Files: DILIGENCE: NEw TRIAL: EQUITABLE PROCEEDING.
The loss of the files, in a case where no effort is made to sub-
stitute them, and no order is obtained for that purpose, and the
only diligence to obtain a transcript is repeated requests of the
clerk for one will not sustain a judgment granting a new trial
in an equitable proceeding for that purpose.

4. Evidence Sufficient to Sustain Finding. In such an action, where
there is a conflict of evidence on the material facts, and the find-
ing of the trial court is sustained by sufficient evidence, such
finding will not be set aside by a court of review,
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APPEAL from the district court for Holt county: WILL-
1AM H. WESTOVER, DIsTRICT JUDGE. Affirmed.

J.J. K@zg and I. H. Benédict, for appellant.

Michael F'. Harrington, Moses P. Kinkaid and Thomas
V. Golden, conira.

BaRNES, C.

This case comes here on appeal from a judgment of the
district court for Holt county denying the appellant a new
trial in an action in which the appellee had obtained a
judgment againgt the appellant in said court, and in which
the time for prosecuting error to this court had expired.
It was alleged in the petition for a new trial that the
plaintiff in said caunse had obtained a judgment against
the plaintiff herein, and that plaintiff’s attorney had been
unable to obtain a bill of exceptions from the official re-
porter within the forty days allowed by the court to pre-
pare and serve the same; that thereupon he applied to
the trial judge for an extension of time for that purpose,
which was opposed by the appellee; that such extension
was granted; that he obtained the bill within the time
allowed, and delivered the same to the appellee for ex-
amination, and amendments, if any were desired; that the
appellee retained the same in his possession for more than
a year thereafter, and for that reason appellant was un-
able to have said bill of excéeptions settled until too late
to prosecute proceedings in error to the supreme court.
1t was further alleged in the petition that appellant ap-
plied in due time to the clerk of the district court for a
transeript of the proceedings in order to prepare his case
for the supreme court, but that he was informed by the
clerk that the files were lost, and, therefore, he could not
make such transcript; that from time to time, and several
times, as often as once a month, for about a year there-
after, he renewed his applications to the clerk for a tran-
seript, but was informed each time that the files could n(?t
be found; that he was thus prevented from having his



448 NEBRASKA REPORTS. [VoL. 68

.

Saxton v. Harrington.

case reviewed in the supreme court, and for that reason
he prayed for a new trial. ' '

The answer denied all of the allegations of the petition,
except the fact that the judgment had been obtained, and
that the bill of exceptions had been delivered to the ap-
pellant, as stated therein, and it was alleged in the answer
that the bill was returned to counsel for appellant, and
that it was afterwards found with other papers in ap-
rellee’s office, but as to how the same came to be there.
was wholly unknown to him; that when the bill was
found he immediately conveyed it to counsel for appel-
lant, and offered, in order to enable appellant to have the
case p:1operly reviewed, to allow the judgment of the dis-
irict coiirt to be set aside so that the court could enter a
new judgment on the verdict as of that date, and thus
the time for taking the case to the supreme court would
date from the entry of such new judgment; and that ap-
pellant refused to accept such offer.

The reply admitted some of the facts alleged in the an-
swer, denied others, and alleged that the appellant re-
fused the offer set forth therein because counsel had for-
gotten one of the grounds of the motion for a new trial,
and therefore could not sdpply a motion with the same
grounds contained therein that were set forth in the
original. :

Upon these issues the cause was tried to the court, with
the result of a general finding for the appellee, and a dis-
missal of the action.

The petition in this case was filed under the provisions
of section 318 of the Code of Civil Procedure and within
one year after the rendition of the final judgment com-
plained of. And, while its allegations do not technically
embracce what may be termed “newly discovered grounds,”
still it has been held that this remedy is available to a
party where the stenographer loses his notes, and can not
furnish a bill of exceptions. Holland v. Chicago. B. & @.
R. Co., 52 Neb. 100; Mathews v. Mulford, 53 Neb. 252;

Curran v. Wilcoz, 10 Neb. 449,
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It has also been held that equity will not relieve a party
against a judgment on account of his own negligence,
or that of Lis attorney. Funk v. Kansas Mfg. Co., 53 Neb.
450. And it may be stated that the petition must show
‘that the plaintiff was prevented by circumstances over
which he could have no control, from prosecuting his
remedy at law; that he had exercised due diligence to
preserve his rights and pursue his remedy; and wmust also
set forth the particular acts of the diligence relied on.

It is contended by appellant that the matters pleaded
and proved in relation to the bill of exceptions are suffi-
cient to support a judgment granting him a new trial. It
is shown by the pleadings and the proof that he had no
trouble in obtaining the draft of the bill of exceptions
within the time allowed by the court, and that he served
it on the opposing party in due time. It is not alleged in
the petition that he ever made any effort to secure its re-
turn, and the evidence fails to disclose that he ever de
manded its return, or made any inquiry as to its where-
- abouts for more than a year after he delivered it to the
appellee. Appellant, therefore, bases his whole conten-
tion on this point on the fact that it was the duty of the
appellee to return the bill within ten days, and for that
reason that he was relieved from making any further effort
to obtain it and present it to the court for settlement.
Such conduct on his part can hardly be said to constitute
due diligence. Especially is this so, because it is not al-
leged that appellee was guilty of any fraud or misconduct
in not returning the bill, and it is conceded in appellant’s
brief that the failure to return it was an honest mistake,
or an oversight. Under such circumstances, ordinary dili-
gence would have required appellant or his counsel to call
attention to the fact that the bill had not been returned.
Such a suggestion would have doubtless obviated all of
the difficulties in relation thereto. Again, the bill of ex-
ceptions might have been settled and error proceedings
commenced after it was found and returned to the appel-
lant’s counsel. The delay being the fault of appellee, he

33 .
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could not have procured a dismissal of the cause, and an
application to quash the bill of exceptions, if made by
him, would have been overruled.

In Allis v. Newman, 29 Neb. 207, 209, it was held that
where a bill of exceptions was mislaid by mistake of the
clerk, the time of such loss would be deducted from the
whole time between the rendition of the judgment and the
filing in the supreme court. It is the duty of the adverse
party upon receiving a bill to propose amendments thereto,
and return it in the time limited by statute. If he fails
to do so, and on that account the bill is not settled in the
time allowed by statute, it will not be quashed on his mo-
tion. Deck v. Smith, 12 Neb. 205, 207. Where a bill is
retained by the trial judge until after the time for appeal
has passed, appellant will not be deprived of his appeal.
Parker v. Kuhn, 19 Neb. 394.

We, therefore, conclude that the testimony in relation
to the matter of the.bill of exceptions is not sufficient to
show due diligence on the part of the appellant, and that
notwithstanding the facts proved he could have perfected
his proceeding in this court and obtained a review of the
case in the manner provided by law without resorting to
this proceeding in equity.

Appellant also contends that the loss of the files, Wlth
out any fault on his part, prevented him from obtaining a
transcript, and thus he was deprived of his right to have
the case reviewed in the supreme court. It must be con-
ceded that if the facts shown in relation to the bill of ex-
ceptions were sufficient to require the court to grant a new
trial, it would be unnecessary to rely on the difficulty en-
countered in obtaining a transcript.

Having held, however, that the matter of the bill of
exceptions was not sufficient to sustain a judgment for a
new-trial, we will now dispose of the contention relating
to the loss of the files. There is a sharp conflict of evi-
dence on the question as to whether an order or demand
for a transcript was ever made by appellant or his counsel.
We may assume that the court found this fact against the
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appellant. If so, we can not disturb the finding ; but, con-
ceding that a transcript was ordered, the loss of the files
did not necessarily prevent the appellant from obtaining
one. The loss of court files is a matter of frequent occur-
rence, and it is the common and ordinary practice to ob-
tain an order to substitute them. No such order was asked
for in this case, and it appears that every paper filed in
the court could have been substituted with absolute ac-
curacy, except, perhaps, the instructions and the motion
for a new trial. As to the instructions, it is shown that
no exceptions were taken to those given or the ones re-
fused, .so that their omission from the transcript would
have made no difference in the result on a hearing in the
supreme court. Again, there was evidence tending to
show that the instructions given were the same as those
given on the former trial, and they were readily -accessible
in case they were required to complete the transcript. As
to the motion for a new trial, it is idle to say that counsel
could not supply it, and set forth therein the same grounds
contained in the original, and many others, if desired.

We therefore hold that the evidence in regard to the
loss of the files fails to show due diligence on the part of
the appellant to substitute them, and thus obtain his
transeript, and there was, therefore, no necessity for a
new trial on that ground.

It follows that we can not disturb the findings and judg-
ment of the trial court in this case. The judge presiding
at the trial saw the witnesses, heard their testimony, was
conversant with all of the facts, and, as his judgment is
sustained by sufficient evidence, we recommend that it be
affirmed.

Pounp and OLbHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED,
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ALICE S. DANFORTH, APPELLEE, V. LORENZO D. FOWLER BT
AL., APPELLANTS.

Frep Arprrn 9, 1903. No. 12,773.

1. Appeal: REVIEW oF MoTIoN To STRIKE. In an equity cause brought
to the supreme court on appeal, the ruling of the district court on
a otion to strike an answer from the files can not be con-
sidered. Frenzer v. Phillips, 57 Neb. 229.

2. Procedure. To authorize the supreme court to review the rulings
of the trial court on motions and other matters of procedure, the i
party complaining must except to such rulings, file a motion for
a new trial, and present the questions by a petition in error.

3. Appeal: MorioN FOR JUDGMENT ON PLEADINGS. The ruling of the
district court on a motion for a judgment on the pleadings, can
not be reviewed on appeal if it appears that the judgment is
sustained by and conforms to the pleadings. ’

APPEAL from the district court for Clay county:
GEORGE W. STUBBS, DISTRICT JUDGE. Affirmed.

Thomas H. Matters, for appellants.
Joel W. West and Leslie G. Hurd, contra.

BarnEs, C.

The appellee, Alice 8. Danforth, commenced an action
against Lorenzo D. Fowler in the district court for Clay
county, and in such action attached certain property
which she alleged belonged to him. She obtained a judg-
ment against him in said suit, and also an order to sell
the attached property for the satisfaction thereof. To
aid the sale of the property she thereupon commenced a
suit in equity in the nature of a creditors’ bill against the
said Lorenzo D. Fowler, Elizabeth E. Fowler, Helen L.
Jones, Anna A. Fowler, Elizabeth E. Fowler, trustee,
George E. Fowler, Fowler & Cowles Mortgage Company,
the Sutton Building & Improvement Company and E. M.
Woodruff, to set aside certain conveyances and transfers
of the property, which were alleged te be fraudulent, and
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without consideration. Service of summons was duly had
on all of the defendants, and they were required to answer
the petition in said cause on or before the 26th day of
May, 1902. Answers were filed by the Fowler & Cowles
Mortgage Company, George E. Fowler, Helen L. Jones and
the Sutton Building & Improvement Company; and the
other defendants defaulted.

Tt appears that the case wds placed on the calendar of
the district court for Clay county at its June term, and
stood for hearing on June 2, 1902. It also appears that
the clerk, in making out the bar docket, for the conven-
ience of counsel noted it for trial on June 3. On the 2d
day of June the appellee filed 2 motion to strike the answer
of Helen L. Jones from the files for the alleged reason that
it was sham and irrelevant, and that such facts were ap-
parent upon the face of the record and the depositions on
file. The motion was considered by the court on the evi-
dence and argument of counsel, and was sustained.
Thereupon the default of Helen L. Jones was entered, and
appellee filed a motion for judgment on the pleadings ac-
cording to the prayer of her petition. Default was entered
as to all of the non-answering defendants, and the answers
of George E. Fowler, the Sutton Building & Improvement
Company, and the Fowler & Cowles Mortgage Company
were held to state no defense to the allegations of her
petition. The motion was sustained, and a decree was
entered in favor of the appellee as prayed. Thereupon the
Fowler & Cowles Mortgage Company appealed to this
court, and on June 13, 1902, Helen L. Jones served notice
on the appellee that she had filed a motion for leave to
file a supersedeas bond. Her motion was afterwards sus-
tained, and the matter now comes before us for review on
the appeal. -

The appellants contend that the court erred in sustain-
ing the motion of the appellee to strike the answer of Helen
L. Jones from the files. This question can not be con-
sidered, for the reasons hereinafter given. It appears from
the record that no exception was taken to the ruling on
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the motion. It further appears that no motion for a new
trial was ever filed in the trial court, and that no petition
in error has ever been filed in this court. A ruling on a
motion to which no exceptions was taken can not be re-
viewed in this court, especially if such review is sought
upon appeal as distinguished from error proceedings.
Frenzer v. Phillips, 57 Neb. 229. That action was one for
the foreclosure of a real estate mortgage. There was a
defendant residing in the state of New York, and proceed-
ings were had by the sheriff authorizing a. person to serve
the summons upon the defendant in that state. There
was also service by publication. The latter service was
attacked by motion on special appearance, because the
affidavit upon which it was founded had been filed in May,
1895, and the publications were September 4, 11, 18 and
25, 1895, and before there had been a ruling with reference
to the sufficiency of the personal service. This motion was
overruled. No exception was taken to it, but the case was
finally appealed to this court, and that ruling was pre-
sented for review. The court said: ‘“We can not consider
the correctness of this ruling, for two reasons: First,
because of the failure to except, and second, because this
case is presented for review upon appeal, and not upon
error proceedings.” And in support of this the court cited
Ainsworth v. Taylor, 53 Neb. 484; Alling v. Nelson, 55
Neb. 161; Village of Syracuse v. Mapes, 55 Neb. 738.

In the case of Zimmerman v. Zimmerman, 59 Neb. 80,
it was held that an appeal in an equity cause will not
present for review the rulings made during the progress

“of the trial.

In Battelle v. McIntosh, 62 Neb. 647, 650, Commissioner
PouNnD, speaking for the court, said: “The answer denied
that these payments had been made, and the trial court

" rejected all evidence by which they were sought to be
established. It is very clear from inspection of the record .
that the theories upon which these rulings were made
were erroneous in view of Adams v. Osgood, 60 Neb. 779,
and Chicugo, B. & Q. K. Co. v. Nemaha County, 50 Neb.
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393, but we can not review them in the present proceeding.
The office of an appeal is only to review the judgment or
final order of the district court upon the pleadings and
the evidence admitted at the hearing. Review of rulings
rejecting evidence must be sought by petition in error.”

In order to review an action in equity on error, the
errors complained of which occurred on the trial must be
brought before the district court by motion for a new trial
or they will be considered as waived. Cutler v. Roberts,
7 Neb. 4, 29 Am. Rep. 371; Swansen v. Swanscn, 12 Neb,
210, 211. '

It thus appears to be settled by this court that the rul-
ings of the district court on the trial of a suit in equity
will not be reviewed by this court unless a motion for a
new trial has been presented to the district court and the
alleged errors are presented in this court by a petition in
error. _ ' )

Lastly, it is contended that the court erred in rendering
judgment on the pleadings. ~ It appears that after the
answer of Helen L. Jones was stricken from the files the
other answers that remained stated no defense to the plain-
tiff’s cause of action. This being true, it was proper for
the court to render a judgment on the pleadings as they
then stood. Such action was the same as rendering a
judgment by default. No money judgment was sought
against any of the appellants, and, the allegations of the
petition standing confessed by reason of the default, it
was not necessary for the plaintiff to offer any other or
further proof than that which was already on file, and she
was entitled to a decree in accordance with the prayer of
her petition. If evidence was required to support the
decree, there being no bill of exceptions in the record and
nothing to show what evidence was before the trial court,
it will be conclusively presumed that the evidence was
sufficient to sustain the decree. In the case of Credit
Foncier v. Rogers, 10 Neb. 184, it was held that “If a party
rely upon the fact that there was no evidence in a case
where evidence was necessary, he must establish it by a
proper bill of exceptions.”
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The state of the record herein renders it impossible for
us to consider either of the questions presented by the
appellants, and for that reason we recommend that the
judgment of the trial court be affirmed.

°

OLpHAM and Pounp, CC., concur.

By the Court: IFor the reasons given in the foregomg
opinion, the judgment of the district court is

AFFIRMED.

JOHN A. CREIGHTON V. CHICAGO, ROCK ISLAND & PACIFIC
RAILWAY COMPANY.

FIrep Arrir 9, 1903. No. 12,697.

1. Evidence: ApJusTMENT OF CONTROVERSY. An amicable adjustment
of a controversy between two parties is not admissible for the
purpose of showing any liability of either.

2. Right of Appeal. Where defendant is sued in the county court,
appears, files an answer, and participates in the trial by cross-
examining plaintiff’s witnesses, he is entitled to an appeal from a
judgment rendered against him.

3. Instructions. Instructions examined, and held not prejudicial.

ERror to the district court for Douglas county: IRVING
F. BAXTER, DisTRICT JUDGE. Affirmed.

Charles Ogden and Joel W. West, for plaintiff in error.

James M. Woolworth, M. A. Low, W. F. Evans and Wil-
liam D. McHugh, contra.

OLbpEAM, C.

This was an action for damages for the value of certain
buildings situated on plaintiff’s farm, which were de-
stroyed by fire alleged to have been set out by the negligent
operation of one of defendant’s engines. The cause was
originally instituted in the county court of Douglas
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county and taken by appeal to the district court. It
was tried in the district court, by consent of the parties,
on the pleadings filed in the county court.

The petition alleges the ownership and destruction of
a barn and granary by fire negligently set out by defend-
ant. The answer was a general denial. On issues thus
joined there was a trial to a jury, verdict for defendant,
judgment on the verdict, and plaintiff brings error to this
court.

There was no material dispute in the testimony intro-
duced at the trial of the cause. Plaintiff’s evidence showed
that almost immediately after one of defendant’s trains
had passed through the premises on which the buildings
were situated, a fire broke out on the right of way, which
spread rapidly on account of a strong wind that was blow-
ing, and reached the buildings before the witness who saw
the fire start and defendant’s section hands could control
the fire. There was no dispute as to the amount of the
loss. Defendant, on the other hand, introduced testimony
tending to show that the engine propelling the train was

. fully and properly equipped with the best and most mod-
ern spark arresters and other appliances for the preven-
tion of the escape of fire from the engine, and that the

- engine was operated in a skillful manner by a competent
and prudent engineer and fireman. This condition of the
testimony presented a question of fact as to whether the
fire originated by any negligence on the part of the de-
fendant.

The first complaint called to our attention in the brief
of plaintiff in error is as to the action of the trial court
in refusing to permit plaintiff to show that the claim
agent of defendant paid the owner of the grain which was
stored in plaintiff’s granary for the loss thereof, destroyed
by this same fire.

An amicable adjustment of the controversy, even as
between the parties themselves, is not competent evidence
to establish a liability. Much less would an amicable ad-
justment with one not a party to a settlement be admis-
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sible against the other merely because the controversy
arises from the same cause. Courts look with favor on
the rights of parties to amicably settle differences, and
they may do so with one or more of those with whom they
are involved in a dispute, without prejudicing any of their
rights in case they be compelled to litigate with others.

It is urged by counsel for plaintiff in error that defend-
ant had no right to appeal this cause of action from the
judgment of the county court, because it did not intro-
duce any testimony on its own behalf in the hearing in
that court. The record shows that the defendant filed a
general denial at the trial in the county court; that it
was represented by counsel at the hearing, and cross-
examined plaintiff’s witnesses, but that it did not in fact
offer any affirmative testimony in its own behalf. We
think this was a sufficient contest to entitle it to an appeal
“of its cause of action. Batier v. Humpall, 16 Neb. 127.
The issues were not changed, because, as already stated,
the case was tried on the same pleadings in the district
court as were filed in the court below.

In the case at bar the court drafted its instructions sub-
stantially from those which were commented upon, with
approval by this court in the case of Union P. R. Co v.
Keller, 36 Neb. 189. These instructions, taken as a whole,
we think, fairly submitted the questions of ‘fact to the jury.

The jury were instructed, in substance, that the burden
was on the plaintiff to establish the fact that the fire origi-
nated on account of defendant’s negligence; that if they
believed from the evidence that the fire did originate from
defendant’s engine, then the burden was upon the defend-
ant to show that its engine was properly equipped with all
modern appliances to prevent the spread of fire, and that
it was carefully operated by the persons in charge of the
engine. On the part of defendant the court also instructed
that defendant was not an insurer against loss or damages
that might occur by reason of fire escaping from ity en-

gines without any negligence or default on the company’s
nantk .

- pad
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While the instructions were unnecessarily lengthy and A
can not be commended either for brevity or precision of
statement, yet we are not pointed to any paragraph among
them that contains a misstatement of law. )

We therefore think that the case was faily submitted to
the jury under the testimony, and as there is sufficient
competent evidence to sustain the verdict, we recommend
that the judgment of the trial court be affirmed.

~ BArNES and Pounp, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

JOHN CRAVEN, APPELLANT, V. MARTHA A. CRAVEN ET AL,
APPELLBES. '

Frep Aprin 9, 1903. No. 12,755.

1. Tax Deed Coupled with Possession: CoLor OF TITLE: STATUTE OF
Limrrations. A tax deed does not convey the title to real estate.
but it is a sufficient color of title when coupled with possession
to put. the statute of limitations in operation against the rights
of all cotenants in the land.

2. Joint Tenants. The right of joint tenants to participate in the
benefit of a superior claim purchased by one of them in posses-
sion, is dependent on a timely offer to contribute their rightful
proportion of the money expended by the tenant in possession
in procuring such superior claim.

3. Adverse Possession. Where one tenant in common openly de-
nies the title of his cotenants and is in possession of and claims
the entire property himself by deed, such holding is adverse.

ApPBAL from the district court for Merrick county:
JAMES A. GRIMISON, DIsTRICT JUDGE. Affirmed.

John Patterson, for appellant.

W. T. Thompson, J. C. Martin and P. 8. Heaton, contra.
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OLpHAM, C.

On August 29, 1881, the United States government is-
sued a patent to William, Peter, John and Maggie Craven
for a quarter section of land situated in Merrick county,
Nebraska. Afterwards these parties all appear to have
left the state of Nebraska, leaving an agent to look after
their interests in the property. Taxes accumulated on the
property, and defendant Lamb, having purchased tax sale
certificates, obtained a tax deed from the treasurer of Mer-
rick county for the land in dispute on May 27, 1887. This
deed was recorded, and Lamb took possession under it,
plowed a firebreak around the land, and began cultivating
it. In January, 1888, Peter Craven, one of the grantees
named in the patent, returned to Nebraska and purchased
the land from defendant Lamb, and took a quitclaim deed
for the quarter section from Lamb and wife, and recorded
the same with the register of deeds of Merrick county. He
thereupon executed a five-year lease of the premises to
Lamb and Lamb remained in possession under this lease
until after its expiration. In 1892 Peter Craven departed
this life, and his wife, Martha A. Craven, for herself and
the minor heirs of Peter Craven, deceased, executed a
further lease of the premises for a period of five years.to
Lamb. Both of these leases were duly recorded; the con-
dition of each being that Lamb would pay all taxes ac-
cruing on the property, and deliver possession in case the
land was sold by the lessor.- Lamb held continuous pos-
session of the premises under these leases for about thir-
teen years.

On July 30, 1901, John Craven, one of the four tenants
in common of the land, instituted this cause of action to
quiet title to the land in himself and his other cotenants,
and to cancel the tax deed from the treasurer of Merrick
county to Lamb, and the quitclaim deed from Lamb and
wife to Peter Craven, and asked for an accounting with
defendant Lamb for the reasonable value of the rents and
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profits of the premises during his thirteen years’ occu-
pancy.

Martha A. Craven and her children filed answers alleg-
ing the ownership of the premises as heirs of Peter Craven,
deceased, under the deed from Lamb, and alleging that
this title had been perfected by an adverse possession held
under this deed for a period of fourteen years. Defendant -
Lamb also answered, alleging that he was rightfully in
possession of the premises under the leases from Peter
and Martha A. Craven, and that he bad fully complied
with all the conditions of the leases. The heirs of the
other two tenants in common made no appearances and
filed no pleadings. Under the issues thus joined, the irial
court found for the answering defendants and dismissed
plaintiff’s petition, and plaintiff brings the cause to this
court by appeal.

The contention of plaintiff is (1) that the tax deed
conveyed no title to Lamb; and (2) that the possession
of Peter Craven under his deed from Lamb is not adverse
to his cotenants. .

With reference to the first contention, we hold that the
tax deed did not convey the title to the land, yet it did
convey a color of title which when. coupled with posses-
sion evidenced an intention to oust all the cotenants, and
put the statute of limitations in operation against them.
Lantry v. Parker, 37 Neb. 353 ; Twohig v. Leamer, 48 Neb.
247.

The general rule is that the possession of one tenant in
common is not adverse to that of his cotenants. This rule
does not apply, however, where the possession of one co-
tenant is followed by an ouster of all the others, or where -
it is based on the acquisition of a paramount adverse title
to the entire estate. Beall v. McMenemy, 63 Neb. T0.

While the tax deed of the defendant L.amb was not a
paramount title, yet it was an adverse color of title,
coupled with possession, at the time he conveyed to Peter
‘Craven, and the deed purported to convey the entire es-
tate. Neither plaintiff nor any of the other cotenants
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begun a timely action and offered -to do equity by con-
tributing their rightful proportion of the costs of procur-
ing this deed, and asking to participate with Peter Craven
in the rights conveyed by it; but they permitted him and
his heirs to remain in open and notorious possession of
this land by their tenant under leases of record for more
‘than ten years before this action was instituted. The
right of joint tenauts to participate in the benefit of a
superior claim purchased by one of them in possession is
dependent on a timely offer to contribute their rightful
proportion of the money expended by the tenant in pos-
session in procuring such superior claim. Sneed’s Heirs ».
Atherton, 36 Ky. 276, 32 Am. Deec. 70.

The recording of the deed from Lamb to Peter Craven
and of the leases from Craven and his heirs to Lamb,
amounted to an open denial of the title of Peter Craven’s
cotenants; and the possession under these instruments
was, we think, clearly adverse to the holding of the other
cotenants. Ghll v. Dewitt, 7T Ky. Law Rep. 587; McCann
v. Welch, 106 Wis. 142, 81 N. W. 996. It would, there-
fore, follow that the judgment of the district court quiet-
ing the title to the lands in dispute in the widow and heirs
of Peter Craven is fully sustained by the evidence, and
consequently that plaintiff had no right to an accounting
with defendant Lamb.

It is therefore recommended that the judgment of the
district court be affirmed.

Barngs and Pounp, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the distriet court is

AFFIRMED.
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JOSEPH WILLIAMS ET AL., APPELLANTS, V. JOSEPH H. MILES
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ET AL., APPELLEES.*
Fep ArriL 9, 1903. No. 11,630.

Will in Custody of Testator: Nor Founp AFTER His DEATH: PRE-

- SUMPTION, ‘Where a will is shown to have been made and left in
the custody of the testator, if it can not be found after his death
the presumption is that the testator destroyed it animo revocandi.

Presumption of Fact Only. But this is a presumption of fact only.

It may be overcome by evidence, circumstantial or otherwise, to
the contrary; and declarations of the testator may be shown for

. this purpose.
Destruction of Subsequent Will Revoking Former by Implication:

ErFect. If the testator destroys a subsequent will revoking a
former one by implication, such act, of itself, will not operate to
revive the former will.

Intention of Testator. Whether the former will is revived in such

a case depends upon the intention of the testator, which is to be
deduced from all the circumstances.

Common Law of England: TerM aAs USEp IN THE STATUTE. The

term “common law of England,” as used in chapter 15¢, Com-
piled Statutes, refers to that general system of law which pre-
vails in England, and in most of the United States by derivation
from England, .as distinguished from the Roman or Civil law
system. Hence the statute does not require adherence to the
decisions of the English common-law courts prior to the Revolu-
tion in. case this court considers subsequent decisions, either in
England or America, better expositions of the general principles
of that system.

6. Subsequent Will: REVOCATION OF PRIOR WILL: DEFEAT OF PROBATE.

A subsequent will which has the effect of revoking a prior will
may be shown for the purpose of defeating probate of such prior
will, although by reason of its loss or destruction the exact dis-
positions made therein can not be shown and are incapable of

execution. The revocation will be effectual, even though in other

respects the will can not be carried out.

7. Lost Will: Proor or CONTENTS: DECLARATIONS OF TESTATOR. Al-

though the contents of a lost will can not be proved solely by the
declarations of the testator, such declarations are admissible to
prove the existence of the will.

8. Heirs: COMPETENCY AS WITNESSES IN Wi, CoNTEST. Persons who

* Rehearing denied. See opinion, p. 479, post.
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would take' as heirs or next of kin in case of intestacy are not
disqualified, under section 329, Code of Civil Procedure, from
testifying as to transactions and conversations with the deceased
in a contest over an alleged will. McCoy v. Conrad, 64 Neb. 150,
followed.

9. Evidence as to Declarations of Testator. In such cases evidence as
to declarations of the testator should be scrutinized carefully and

weighed cautiously. -

10. Will: ExecutioN. If the instrument is in fact signed, attested and
subscribed as required by the statute, a formal attestation clause
is not necessary.

11,

: SuBscrIBING WITNESSES. Hence the subscribing
witnesses to a lost will may testify that t he testator signed and
they witnessed and subscribed in the required manner, without
proving that there was an attestation clause, or establishing
the contents thereof.

12. Revocation. A subsequent will may have the effect of revoking a
prior will, either by reason of an express clause of revocation,
or of an inconsistent disposition of the testator’s property,

13. Revocation by Implication. Unless the subsequent will expressly
revokes the former ome, such former will is only revoked so far
as it is inconsistent with the later; a complete revocation will
not result unless the general tenor of the later will shows clearly
that the testator so intended, or the two instruments are 80
plainly inconsistent as to be incapable of standing together.

14. : Nor Favorep. Courts do not favor revocation by implica-
tion, and incline to such a construction as will give effect to both
instruments.

15. ! Facr or MaAkiNe SUBSEQUENT WiILL WiITHOUT PRoOF oOF

ContENTS. The fact that a subsequent will was made 1s not suf-
ficient, of itself, and without some proof of its actual contents,
to show revocation of a former will.

16. Parol Evidence. Parol evidence to show that a former will was
revoked by implication by reason of a subsequent will, which can
not be found, must be clear, unequivocal and convincing.

APPEAL from the-district court for Richardson county:
JouN R. THOMPSON, DISTRICT JUDGE. A ffirmed.

Jefferson H. Broady, Arthur J. Weaver, John I.. Web-
ster, Joln H. Atwood and Reavis & Reawis, for appellants.

Francis Martin, Edwin. Falloon and Clarence Gillespie,
contra.
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Pounp, C.

The general purpose and nature of this controversy are
stated in the opinion of the court on another branch of
the cause. Williams v. Miles, 63 Neb. 859. It will be suffi-
cient to say, for the purposes of the present opinion, that
the decree appealed from was rendered in a suit begun
originally in the county court of Richardson county for
the purpose, among other things, of having an order ad-
mitting a certain instrument to probate as the last will
of Stephen B. Miles vacated and set aside. Stephen B.
Miles died at Falls City, in this state, in 1898, leaving
surviving him Joseph H. Miles, one of the appellees, and
Samuel A. Miles, one of the appellants, his sons, and a
rumber of descendants of two deceused daughters. In the
year 1888, he had made a will at Rulo in Richardson
county, in which he gave substantially his entire estate,
amounting at the time of his death to upwards of $1,000,-
000, to Joseph H. Miles, excluding Samuel A. Miles, the
issue of his two daughters, and many others who had
claims upon his bounty. During the period intervening
between the execution of this will and his death, he had
ceased to take an active hand in business, and lived mostly
at hotels in St. Louis, Missouri, or at Falls City. After
his death, Joseph H. Miles, who was present when the will
known as the Rulo will was executed, in 1888, and was
acquainted with its contents, made an extensive search
in every place in which papers of the deceased were known
to be or were likely to be found, for the purpose of ascer-
taining whether there was a will. As a result of this search,
he testifies that he found the Ruloe will in an unlocked
valise in a room in a hotel at Tfalls City, which had been
occupied by the deceased, under circumstances which, to
say the least, are somewhat extraordinary. He presented
the will to the county court of Richardson county and pro-
cured its probate. The appellants’ case is that in 1897
the testator executed a new will at a hotel in St. Louis,
where he was in the habit of spending his winters, which

34 '
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had the effect of revoking the Rulo will; that Joseph H.
Miles learned of the existence of this will while searching
for papers left by his father; and-that he fraudulently
concealed and withheld his knowledge thereof, and by so
doing procured the will of which he was the beneficiary
to be probated. It is also charged that he obtained pos-
session of the will executed at St. Louis and has retained
the same, and concealed its contents from the plaintiffs,
with the intent and purpose of cheating and defrauding
them, the heirs at law, and other devisees and legatees of
the testator. The later will, if there was one, has not
been found. :
The evidence with reference to the execution of what
may be called the St. Louis will consists of the testimony
of two witnesses, the manager and clerk of the hotel in
$t. Louis, who appear to have been well acquainted with
ihe testator. They testify that within a few days after a
conversation which one of them had with the testator re-
‘garding his will, the testator stated that he was going to
make his will at once, and apparently went out of the
hotel for that purpose; that several hours thereafter he
came to the office in the hotel and stated that he had made
a will; that either the next day or within two or three
days, they were summoned to the testator’s room, where
they found him with some document drawn upon legal-
cap paper before him; that the testator said to them,
“Gentlemen, I want you to witness the signature of my
will” ; and that he thereupon took a pen, and, saying “This
is my last will and I want you to witness the signature to
it,” signed his name, and procured the witnesses to sub-
scribe theirs also. The testimony of these witnesses is
very clear and circumstantial as to the execution of the
instrument, but they do not claim to know anything of
what the paper contained, further than the statement of
the testator that it was his will. There is, however, not
a little evidence as to declarations of the testator tending
to show that he had made dispositions of his property in-
consistent with the terms of the Rulo will, and there is
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much circumstantial evidence to indicate substantial
reasons moving him so to do. The trial court found for
the defendants, and rendered a decree accordingly, which
is now appealed from.

On behalf of the appellees it is urged that, assuming the
St. Louis will has been proved, since the testimnony by
which it is shown establishes that the testator retained
custody of or had ready access to it, and it could not be
found at his death, we must take it to have been destroyed
by the testator with the purpose of revoking it, and that
such revocation, in the absence of a contrary statutory
provision, and by virtue of chapter 154, Compiled Statutes
(Annotated Statutes, 6950) would have the effect of
reviving the prior will. Each of these propositions re-
quires some qualification. Where a will iz shown to have
been made and left in the custody of the testator, if it can
not be found after his death, the presumption is that he
destroyed it animo revocandi. 1 Jarman, Wills (5th ed.),
*133; Boyle v. Boyle, 158 111. 228, 42 N. E. 140; Collyer ».
Collyer, 110 N. Y. 481; Behrens v. Behrens, 47 Ohio St.
323, 25 N E. 209; Gardner v. Gardner, 177 Pa. St. 218, 35
Atl. 558. If the will is traced out of the testator’s custody,
on the other hand, the burden is on him who asserts a
revocation to show that it came once more under the fes- -
tator’s control, or was destroyed by his direction. 1 Jar-
man, Wills, *133. In such cases if the person into whose
hands the will is traced had an interest in procuring its
destruction, some courts have suggested that they would
go very far in presumptions as to the contents of the lost
will and the mode of its disappearance. Chisholm v. Ben,
7 B. Mon. (Ky.) 408. We need not examine this subject
in the case at bar. Although there is some circumstantial
evidence which might create a suspicion that the St. Louis
will came into the bank at Falls City, where Joseph H.
Miles would have had access to it, we do not think there is
enough to call for application of the authorities referred
to, even if we were prepared to follow them. Clark v.
Turner, 50 Neb. 290, 299; Collyer v. Collyer, 110 N. Y.



468 NEBRASKA REPORTS. [VoL. 68

Williams v. Miles.

481, 486. But if we take it that the St. Louis will, assum-
ing that there was one, remained in the custody of the
testator, it does not follow that such will must be regarded
as revoked. The presumption of destruction animo re-
vocandi is one of fact only. It governs in the absence of
circumstances tending to a different conclusion, but may
be overcome by circumstantial or other evidence to the
contrary. 1 Jarman, Wills (5th ed.), *133; Legare v.
Ashe, 1 Bay (8. Car.) 464; Davis v. Sigourney, 8 Met.
(Mass.) 487; Minkler v. Minkler, 14 Vt. 125; Gardner v.
Gardner, 177 Pa. St. 218. And declarations of the tes-
tator subsequent to the execution of the will, are admis-
sible for this purpose. Lawyer v. Smith, 8 Mich. 411;
Harring v. Allen, 25 Mich. 505; McDonald v. McDonald,
142 Ind. 55, 41 N. E. 336; Boyle v. Boyle, 158 111. 228, 42
N. E: 140; Behrens v. Belrens, 47 Ohio St. 323, 25 N. E.
209, 21 Am. St. Rep. 820; Gardner v. Gardner, supra. In
the analogous case of a will found among the testator’s
papers in a mutilated condition, declarations of the tes-
tator manifesting good will toward the beneficiaries, show-
ing a purpose of adhering to its provisions, or that he is
entirely satisfied therewith, will be received to rebut the
presumption of revocation. 1 Underhill, Wills, sec. 232.
In the case at bar, the declarations of the testator indicat-
ing that he had made and was adhering to dispositions
not to be found in the Rulo will are numerous and well
authenticated. Moreover, there are circumstances in evi-
dence which would indicate that, in case there was a will
subsequent to the Rulo will, it represented the final in-
tentions of the testator. But even if we held that the St.
Louis will, if there was one, was destroyed animo revo-
cendi, would it follow that a former will, revoked by the
St. Louis will, was revived by destruction of the latter?
This raises a question of some difficulty, which has given
_ rise to no little discussion.

Our statute of wills follows the Massachusetts act of
1836, which, as to execution and revocation, is modeled on
the statue of frauds. We have not adopted a modern
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statute along the lines of the English statute of 1837.
Hence the question must -be settled in this state without
reference to the later statutes, and decisions thereunder,
except as they indicate a sound policy, in accord with the
general objects and purposes of every statute on the sub-
jeet. If the first will is destroyed, and a subsequent will
is revoked or canceled, it has never been asserted that the
first will is revived. But if the first will remains in ex-
istence, and a second will, which operated to revoke it, is
afterwards revoked or canceled, without execution of a
new one, there has been much divergence of opinion.
Lord Mansfield announced a rule, which was followed by
the common-law courts, when questions as to wills dis-
posing of real property came before them, to the effect
that if the first will is preserved, and a subsequent will,
revoking it expressly or by implication, is destroyed or
canceled, the revocation is repealed, and the original will
revived and continued in force by virtue of these circum-
stances.. Harwood v. Goodright, 1 Cowp. (Eng.) 87, 91;
Goodright v. Glazier, 4 Burr (Eng.) 2512. On the other
hand, the ecclesiastical courts, which had jurisdiction
over wills disposing of personalty, and from whose de-
cisions our law of probate and administration is derived
in large part, held to a more flexible rule; endeavoring in
each case to ascertain the testator’s intention, and making
that intention the criterion. In a leading case, the doc-
trine of those courts was stated thus: “The legal pre-
sumption is neither adverse to, nor in favor of, the revival
“of a former uncanceled, upon the cancelation of a later
revocatory will. Having furnished this principle, the law
withdraws altogether; and leaves the question, as one of
intention purely, and open to a decision either way, solely
according to facts and circumstances.” Usticke v. Baw-
den, 2 Add. Ecc. (Eng.) 116. Counsel urge that chapter
15a, Compiled Statutes (Annotated Statutes, 6950), which
makes the common law of England the rule of decision
in all cases not governed by constitution or statutes,
so far as applicable, requires us to follow the rule an-
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nounced by Lord Mansfield, and that the decisions of com-
mon-law courts in England prior to the Revolution are
controlling, as between such decisions and subsequent
English authorities. We are unable to assent to this
proposition. ' <

What is the meaning of the term “common law of Eng- .
land,” as used in chapter 15a, Compiled Statutes? Does
it mean the common law as it stood at the time of the
Declaration of Independence, or as it stood when our
statute was enacted, or are we to understand the common- '
law system, in its entirety, including all judicial improve-
ments and modifications in this country and in England,
to the present time, so far as applicable to our conditions?
We can not think, and we do not believe this court has
ever understood, that the legislature intended to petrify
the common law, as embodied in judicial decisions at any -
one time, and set it up in such inflexible form as a rule of
decision. The theory of our system is that the law con-
sists, not in the actual rules enforced by decisians of the
courts at any one time, but the principles from which
those rules flow; that old principles are applied to new
cases, and the rules resulting from such application are
modified from time to time as changed conditions and
new states of fact require. Rensselacr Glass Factory v.
Reid, 5 Cow. (N. Y.) 587. “We may look to American
as well as English books, and to American as well as
English jurists, to ascertain, what this law is, for neither
the opinions nor precedents of judges can be said, with
strict propriety, to be the law—they are only evidence
of law.” Forbes v. Scannell, 13 Cal. 242, 285. On this
ground it was held, in Sayward v. Carlson, 1 Wash. 29,
23 Pac. 830, that a statutory provision in Washington,
making the common law of England the rule of decision
in all courts, did not confine the courts to the decisions of
the English courts, and of those American courts which
have followed them closely, for the interpretation of the
law. Such has been the understanding of this court. from
the beginning. What Sir Frederick Pollock has called
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“the immemorial and yet freshly growing fabric of the
common law,” is to be our guide, not the decisions of any
particular courts, at any particular period. The term
“common law of England,” as used in the statute, refers
to that general system of law which prevails in England,
and in most of the United States by derivation from Eng-
land, as distingnished from the Roman or Civil Law.
system, which was in force in this territory prior to the
Louisiana purchase. Hence the statute does not require
adherence to the decisions of the English common-law
courts prior to the Revolution, in case this court considers
subsequent decisions, either in England or America, bet-
ter expositions of the general principles of that system.
If, as between the rule of the old common-law courts
and the rule of the English ecclesiastical courts, we are
not required by statute to follow the former, we think the
latter, on principle, greatly to be preferred; and it has
the support of the weight of recent authority in America.
A distinction was suggested at an early period between a
will which revokes the former will expressly, and one
which so operates by implication only. Leaving the ques-
tion somewhat in doubt as to the latter case, the rule has
been generally and vigorously assailed as to the former.
1 Powell, Devises, 528; 4 Kent, Commentaries, 531 ; Ran-
dolph & Talcott’s note to 1 Jarman, Wills, *193; Barks-
dale v. Hopkins, 23 Ga. 332; Beaumont v. Keim, 50 Mo.
28; Colvin v. Warford, 20 Md. 357 ; Scott v. Fink, 45 Mich.
241 ; Cheever v. North, 106 Mich. 390, 64 N. W. 455. But
the courts are by no means agreed on this distinction, and
it has been considered as having no more force than to
affect the presumption, if any there is. Pickens v. Dovis,
134 Mass. 252, 254; Schouler, Wills, sec. 413. A few
jurisdictions adhere to the rule as stated by Lord Mans-
field. Taylor v. Taylor, 2 Nott & McC. (S. Car.) 482;
Randall v. Beatty, 31 N. J. Eq. 643; Peck’s Appeal, 50
Conn. 562. But the strong tendency in the United States
is to follow the rule of the English ecclesiastical courts,
and hold that if the testator destroys a subsequent will,
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revoking a former one either expressly or by implication,
such act, of itself, will not revive the former will. In
re Gould’s Will, 72 Vt. 316, 47 Atl. 1082; McClure v. Mc-
Clure, 86 Tenn. 173, 6 8. W. 44; Harwell v. Lively, 30 Ga.
315; Bohanon v. Walcot, 1 How. (Miss.) 336; 1 Woerner,
Probate and Administration, sec. 51. TFollowing the Eng-
lish act of 1837, the statutes, wherever this subject has
" been dealt with by legislation, are all against the doctrine
of constructive revival of the prior will. Hence we may
well regard Lord Mansfield’s rule as disapproved, and the
doctrine of the ecclesiastical courts as vindicated. Pre-
ferring the latter, we think the rule should be to look to
the intention of the testator in every case. Whether the
former will is revived, depends upon his intention, which
is to be deduced from all the circumstances. Williams
v. Williams, 142 Mass. 515. So far as there is a presump-
tion, it would seem that the presumption ought to be
against revivor. In re Gould’s Will, supre, p. 320;
Schouler, Wills, sec. 413. Without regard to any presump-
tion, however, we find nothing in the evidence sufficient
to indicate an intention -to revive the earlier will, if it
had been revoked, and there is much to show that no such
intention existed. ’

It follows that we are brought inevitably to the ques-
tions whether execution of the St. Louis will has been
shown sufficiently, and, if so, whether the evidence shows
sufficiently that it revoked the former will, expressly or
by implication. Before taking up these questions, how-
" ever, certain preliminary objections going to the mode of
proof must be disposed of.

It is urged on .behalf of the appellees that it is not suffi-
cient to show a subsequent will revoking the instrument
probated, but that the contents of such will must be estab-
lished ; that declarations of the testator are not adwmissible
to prove the later will; that persons who would take as
heirs or next of kin in case of intestacy, or as beneficiaries
under the subsequent will, are not competent witnesses
to transactions and conversations with the deceased; and
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that appellants must fail because they have not proved
an attestation clause nor established the contents thereof.
As will be seen presently, the first and second of these ob-
jections have other phases, in which they are well taken.
Tt must be shown not merely that there was another will,
but also that it contained a revocation clause, or else its
contents must be established so as to demonstrate an in-
consistency between the instruments requiring the court
to hold the one revoked by the other by implication. And
the contents, whether with respect to the revocation clause,
or the general provisions from which revocation is to
be implied, can not be shown solely by declarations of the
testator. But further than this we can not accept coun-
sel’s contentions. A subsequent will which has the effect
of revoking a prior will may be shown for the purpose of
defeating probate of such prior will, although, by reason
of its loss or destruction, the exact dispositions made
therein can not be shown, and are incapable of execution.
1t is enough to prove that the lost will revoked the former
one. If that much is shown, the contents need not be
proved further. Brown v. Brown, 8 Ell. & BL. (Eng.) 876;
Nelson v. McGiffert, 3 Barb. Ch. (N. Y.) 158; Barksdale
v. Hopkins, 23 Ga. 332. The revocation will be effectual,
even though in other respects the will can not be carried
out. In re Cunningham, 38 Minn. 169, 36 N. W. 269;
“Stevens v. Hope, 52 Mich. 65, 17 N. W. 698. 1If the
later will was destroyed by the testator, intending to re-
“voke it, yet he may have intended to die intestate. Legare
v. Ashe, 1 Bay (8. Car.) 464; Schouler, Wills, sec. 412.
Consequently proof is admitted to show execution of the
subsequent will, and that it revoked the former, and this
proof may be by parol. Brown v. Brown, supra. But the
burden is upon those who attack the earlier will to show
that it was revoked; and, if they do not establish an ex-
press revocation clause, conjecture or probabilities are not
sufficient; nor will such words as “this is my last will”
have any weight whatever. 1 Jarman, Wills, *174;
Leslic v. Leslie, 6 Ir. R. Bq. 332. As to the declarations of
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the testator, we must distinguish between their compe-
tency and their sufficiency, when standing alone, to prove
the contents of the lost will. The contents of a lost will
can not be proved solely by the declarations of the testator.
Clark v. Turner, 50 Neb. 290. But in the same case, it
was held that such declarations are admissible to ‘corrobo-
rate more direct evidence of the contents of the will, and,
of themselves, are competent to prove its existence. The
court said (p. 298) : “We think all the cases hold that the
declarations of a testator may be received in evidence to
prove the existence of a will and in proof of issues relating
to the testator’s competency or to undue influence, but it
has been doubted whether such declarations may be re-
ceived to establish a revocation. It follows that in all
proceedings to probate a lost will, such declarations are ad-
missible in evidence because the existence of the will must
necessarily be established by some such indirect method.
The declarations having been admitted for that purpose
their sufficiency to establish the contents of the will is
another question.” The suggestion of doubt whether such
declarations may be received to establish a revocation has
reference to the fact that a mere intention to revoke is
not sufficient, unless carried out in some one of the forms
required by the statute. If a new will is made, without an
express revocation clause, revocation is a question of in-
tention, to be determined from the instruments themselves
and from all the circumstances. If the subsequent will is
lost, then, its tenor being shown, declarations are admis-
sible in corroboration. But an intention to revoke in
some other manner must be manifested by some act pre-
scribed in the statute, and performed as the statute re-
quires. Belshaw v. Chitwood, 141 Ind. 377, 40 N. E. 908;
Boylan v. Mecker, 28 N. J. Law, 274 ; McCune v. House, 8
Ohio 144, 31 Am. Dec. 438; Brown v. Thorndike, 15 Pick.
(Mass.) 388. The court evidently had this rule in mind,
in Clark v. Turner, and was not speaking with respect to
such a question as that now before us. As to the compe-
tency of the testimony of those witnesses who would take
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but for the Rulo will, the case of McCoy v. Conrad, 64
Neb. 150, is decisive. In that case it was held that persons
who would take as heirs or next of kin in case of intestacy
are not disqualified, under section 239, Code of Civil Pro-
cedure, from testifying as to transactions and conversa-
tions with the deceased in a contest over an alleged will.
We think, however, that in such cases evidence as to
declaratlons of the testator should be scrutinized carefully
and weighed cautiously. Clark v. Turner, 50 Neb. 290; 1
Greenleaf, Evidence, sec. 200. As to the attestatlon clause,
if the instrument was in fact signed, attested, and sub-
scribed, as required by the statute, a formal clause recit-
ing the details of the transaction was not necessary. The
statute does not require an attestation clause, but only .
requires that the will be subscribed by the testator, and
attested and subsecribed in his presence by two or more
credible witnesses. The necessary facts may be proved
by the subscribing witnesses, although the attestation
clause is omitted. Robinson v. Brewster, 140 Tll. 649,
656, 30 N. E. 683; Berberet v. Berberet, 131 Mo. 399, 33
8. W. 61; In re Lewis’s Will, 51 Wis. 101, 113, 7 N. W, 829 ;
Ela v. Edwards, 16 Gray (Mass.) 91; More v. More, 92
I1l. App. 465. Hence the subscribing witnesses to a lost
will may testify that the testator signed and they witnessed
and subscribed in the required manner, without proving
that there was an attestation clause or establishing the
contents thereof.

Without going over the details, we may say that the
‘evidence produces a strong conviction that a will of some
sort was made at St. Louis. There is not only the testi-
mony of the two subscribing witnesses, but a very con-
siderable mass of circumstantial evidence. Moreover, the
declarations of the testator are well authenticated and
circumstantial. Taking all these matters into account,
and bearing in mind that the apparent injustice of the dis-
position made in the instrument admitted to probate, the
suspicious character of many things connected with the
finding of the Rulo will, and the disposition of the testator
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to make wills, as shown in evidence, if the question were
merely whether a subsequent will was executed, we should
hesitate to say that the decree could stand. The testimony
of several of the most important witnesses was taken by
deposition, and, as the trial court neither saw nor heard
these witnesses, the ordinary rule that a decree based on
conflicting testimony will be affirmed does not apply with
full force. Gibson v. Hammang, 63 Neb. 349; Delorac v.
Conna, 29 Neb. 791, 811. But the appellants have much
more to do than merely to prove that a subsequent will
was executed at St. Louis in the prescribed legal form.
They must show that the St. Louis will revoked the former
will, and to that extent must prove its contents.

A subsequent will may have the effect of revoking a
prior will, either by reason of an express clause of revoca-
tion, or of an inconsistent disposition of the testator’s
property. 1 Jarman, Wills, *172. Hence, to show that
the Rulo will was superseded, it would be necessary to
prove that the later instrument revoked it expressly, or else
to show that the contents of the later instrument were such
as to revoke it by implication. There is no proof of an
express revocation clause. To show revocation by impli-
cation requires more detailed evidence as to the contents
of the lost will, for, unless the subsequent will expressly
revokes the former one, such former will is only revoked
so far as it is inconsistent with the later. 1 Jarman, Wills,
#175. The governing principle is the intention of the tes-
tator. It does not follow from the fact of a new will that
full and entire revocation was intended; the purpose may
have been to make supplemental provisions, consistent
with the former will in whole or in part, to dispose of other
property, or to amend and alter the prior dispositions
only. Hence a complete revocation by implication will
not result unless the general tenor of the later will shows
clearly that the testator so intended, or the two instru-
ments are so plainly inconsistent as to be incapable of
standing together. Brant v. Wilson, 8 Cow. (N. Y.) 56;
Smith v. McOhesney, 15 N. J. Eq. 359; In re Venable’s
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Will, 127 N. Car. 344, 37 8. E. 465. Courts do not favor
revocation by implication, and incline to such a construc-
tion as will give effect to both instruments. Schouler,
Wills, sec. 407; 1 Underhill, Wills, sec. 251. There are
cases where, from the whole instrument, the court is able
to say that-the later was intended as an independent and
final disposition of the testator’s property. 1 Jarman,
Wills, *175. But in order that a court may do this, with
assurance, it must have the later instrnment before it, so
that the testator’s language may be fully and accurately
apprehended. Hence it was held in a number of early
cases that it was not enough to find the existence of a sub-
sequent will, but it must be found that the subsequent will
differed from the former will, claimed to have been re-
voked, and that the nature-of the difference must be found
also. Scymor v. Northwortly, Hard. (Eng.) 374; Good-
right v. Harwood, 3 Wils. (Eng.) 497; Huwrwood v. Good-
right, 1 Cowp. (Eng.) 87, 89, 91. This rule has been ad-
hered to. We may regard it.as well settled that the mere
fact that a subsequent will was made is not sufficient, of
itself, and without some proof of its actual contents, to
show revocation of a former will. 1 Williams, Executors,
162, 166; Nelson v McGiffert, 3 Barb. Ch. (N. Y.) 158;
Lane v. Hill, 68 N. H. 275, 44 Atl. 393. We think the same
considerations justify the requirement that the contents
of the lost will, to such extent as is necessary to establish
a revocation by implication, be clearly shown. Where
parol evidence is relied on to show that a will in existence
was revoked by implication by one which can not be found,
such evidence should be ‘clear, unequivocal, and convine-
ing, since a construction of the two, if both were actnally
before the court, might harmonize in whole or in part
what, from the relation of those who speak from recollec-
tion of matters more or less distant in time, would appear
inconsistent. Southworth v. Adems, 11 Biss. (U. 8. C. C.)
256, Fed. Cas. No. 13,194; Grent v. Grant, 1 Sandf. Ch.
(N. Y.) 2385; Newell v. Homer, 120 Mass. 277. In some-
what analogous cases, where a deed absolute is sought to




478 NEBRASKA REPORTS. [VoL. 68

Williams v. Miles.

be proved a mortgage, or a deed is sought to be reformed,
or a trust established contrary to the terms of a written
instrument, by parol, this court has uniformly insisted
that the evidence be clear and convincing. Doane v. Dun-
ham, 64 Neb. 135, and cases cited ; Topping v. Jeanette, 64
Neb. 834; Columbie Nat. Baenk v. Baldwin, 64 Neb.
732. This requirement is the more salutary where the
evidence goes largely to declarations of a testator. In
Clark v. Turner, 50 Neb. 290, 302, the court say: “On no
subject perhaps are statutes so strict in requiring a writ-
ing executed and attested in certain forms as in the case
of wills, and while it is firmly established that a lost will
may be proved by secondary evidence, the courts have al-
ways required such evidence to be direct, clear and con-
vincing. As said by the supreme court of the United
States in Lea v. Poll County Copper Co., 21 How. 493,
‘the courts of justice lend a very unwilling ear to state-
ments of what dead men have said.’ Such evidence is al-
ways considered dangerous and subject to the closest
scrutiny.” ) :
In view ‘of the principles last discussed, we think the
appellants have failed to show sufficiently that the Rulo
will was revoked. Declarations of the testator-alone will
not suffice to show that the St. Louis will had that effect
by implication, since, without showing the contents of
-that will, such a revocation can not be established. But,
as held in Clark v. Twrner, supra, the testimony of the
subscribing witnesses in this case, except so far as they
testify that the testator signed a paper, and they wit-
nessed it in his presence and at his request, amounts only
to evidence of his declaration that the paper was his will.
The other testimony consists of declarations of the tes-
tator as to what he had done for or had left supposed bene-
ficiaries of the lost will, or what would be their circum-
stances after his death. Beyond the declarations of the
testator, which may supplement but can not entirely re-
place more direct proof, there is no such clear, unequivocal
and convincing evidence of the contents of the will as the



VoL. 68] JANUARY TERM, 1903. 479

Williams v. Miles.

law must and does require. As there is no proof of an
express revocation clause, it follows that the finding of
the trial court is right.

We therefore recommend that the decree be affirmed.

BArNES and OLpEAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is -

ATTIRMED.

On motion to modify former opinion, the following
opinion was filed July 3, 1903. Motion denicd:

1. Will: EVIDENCE: DECLARATION OF TESTATOR. Declarations of the
testalor are competent evidence on an issue whether a will was
made, but will not suffice, of themselves, to.prove its contents.

2. Commissioners’ Opinions. Where opinions are prepared by com-
missioners, they must be permitted, necessarily, to state their
reasons in their own way, without binding the court to all that
is said arguendo, even though it concurs in the conclusions of
law and express findings of fact.

3.

: MaTreErRs Nor EsSENTIAL. Opinions expressed by the com-
missioners on matters not essential to the decision, while properly
set forth to advise counsel that their arguments in briefs or at
the hearing have been duly considered, do not become necessarily
the law of the case, and will not preclude further investigation
of such points, should they come before the court once more.

- Pounp, C.

The greater portion of the brief and -of the oral argu-
ment in support of this motion is based upon a failure to
distinguish between the competency and admissibility of
evidence, on the one hand, and its probative force or suffi-
ciency to establish .the fact in controversy, on the other
hand. We did not state that a will could be shown solely
by declarations of the testator. What we did say, and
now adhere to, is quite another proposition, namely, that
declarations of the testator are competent evidence on an
issue whether a will was made. In Olark v. Turner, 50
Neb. 290, 298, this court had said already: “We think
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all the cases hold that the declarations of a testator may
be received in evidence to prove the existence of a will.”
We quoted this language, and endeaveored to make the point
still more clear by saying: “As to the declarations of the
testator, we must distinguish between their comnpetency
and their sufficiency, when standing alone, to prove the
contents of the lost will.”” We perceive no ground for
holding that the evidence as to execution of the alleged
will made at St. Louis was incompetent. Counsel argued
strenuously at the original hearing that this evidence
should not have been received or considered, and the opin-
ion sought to meet this contention.

App llees complain of a number of statements made
incide. ially or argucndo in the course of the opinion. In
particular they object to certain remarks which conceded
the suspicious or extraordinary character of soine of the
circumstances urged upon us by appellant. We held that
the evidence sustained the contentions of appellees on
these points. But it does not appear wherein there was
any impropriety in recognizing the force of the matters
urged upon our attention by appellants. In justice to
them we could do no less than state their position and
concede the full weight of their case. This is one of the
incidents of litigation. To suppress these features of the
case in defercnce to the feelings of one party would be to
deprive the other of his right to know precisely how and
why he had failed. It is contended that some of the re-
marks in question may prejudice other or further litiga-
tion between the same parties. Here, again, however,
were we to remain silent entirely, the appellants would
have just ground of complaint. If we merely recommended
a judgment of affirmance, without stating fully the views
we entertained, by reason of which we were moved to make
such a recommendation, the grounds thereof would be mat-
ter of speculation and conjecture, and erroneous construc-
tions of the judgment might prejudice appellants much
more than the appellees may be injured by any incidental
statements in the opinion. Moreover, no such eifects as

0
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counsel appear to apprehend are involved in such remarks.
It was laid down at one time that the court was not bound
beyond the points stated in the syllabus to its opinion.
Holliday v. Brown, 34 Neb. 232. And, while the court
would probably not state the proposition so baldly at
present, the point made in that case is unquestionably well -
taken, namely, that each member of the court, in the body
of his opinion, must be permitted necessarily to state his
reasons in his own way, without binding his colleagues to
all that is said aerguendo, althought they concur in the
conclusions of law and express findings of fact. This must
be true even more of opinions prepared by commissioners.
The three commissioners who sat in the case at bar, came
to certain conclusions, by reason whereof they recom-
mended a judgment of affirmance. The court approved
their conclusions and adopted their recommendation.
What they may have thought on matters not essential to
the decision, while properly set forth to advise counsel and
parties that the arguments urged in the briefs and at the
time of hearing were duly considered, has not become the
law of the case, and will not preclude further investigation
of such points, should they come before the court once
more in another proceeding or on another record. Lane
v. Starkey, 20 Neb. 586; Missouri P. R. Co. v. Foz, 60
Neb. 531; State v. Paxton, 65 Neb. 110.
We therefore recommend that the motion be denied.

BARNES and OLbHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the motion be denied.

REHEARING DENIED.

35
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First Nat. Bank of Columbus v. State.

FIrsT NATIONAL BANK OF COLUMBUS, NEBRASKA, V. STATE
OF NEBRASKA, EX REL. WILLIAM O’BRIEN ET AL, '

Frep AeriL 9, 1903. No. 12,740.

bAssig'nment of Salary. An assignment of salary or fees of a public
officer to be earned in the future is contrary to public policy and
void.

ERRrOR to the district court for Platte county: JAMES
A. GRIMISON, DisTrICT JUDGB. Affirmed. -

James L. Reeder and R. W. Hobart, for plaintiff in
error.

William O’Brien, contra.

Pounp, C.

This case must turn upon the validity of four several
assignments given by the relator to the plaintiff in error,
intervener in the court below. Relator was county at-
torney of Platte county. The assignments were cxecuted
and delivered on April 23, May 1, May 2 and June 6, 1901,
and purport to assign salary to be earned by relator during
the year 1902. More exactly, they direct the county clerk
to deliver warrants to be issued in 1902, for salary to be
earned during that year, to the plaintiff in error. It
would be difficult to find a proposition more thoroughly
established in the reports than the invalidity of such trans-
actions. An assignment of the salary or fees of a public
officer to be earned in the future is contrary to public
policy and void. Bliss v. Lawrence, 58 N. Y. 442; Bowery
Nat. Bank of New York v. Wilson, 122 N. Y. 478, 25 N.
E. 855; Bangs v. Dunn, 66 Cal. 72, 4 Pac. 963; National
Bank of El Paso v. Fink, 86 Tex. 303, 24 8. W. 256; State
v. Williamson, 118 Mo. 146, 23 8. W. 1054; Township of
Wayne v. Cahill, 49 N. J. Law 144, 6 Atl. 621; Schwenk v.
Wyckoff, 46 N. J. Eq. 560, 20 Atl. 259 ; Schloss v. Hewlett,
81 Ala. 266, 1 So. 263; Field v. Chipley, 79 Ky. 260 ; Steven-















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































