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Castle Rock Irrigation Canal & Water Power Co. v. Jurisch.

CAsTLR ROCK IRRIGATION CANAL & WATER PowrER COM-
PANY, APPELLANT, V. PHILIP JURISCH, APPELLER.

FiLED FEBRUARY 4, 1903. No. 10,118,

1. Injunction: IRRIGATION COMPANY: CROSSING CANAL WITH LATERAL.
Injunction is the proper remedy for preventing ome, without
authority so to do, from crossing the canal . of an irrigation
company with a lateral for the purpose of carrying water to his
land from another canal.

2. Irrigation: APPLICANT FOR APPROPRIATION: CONDEMNATION: RIGHT
OF WAY: STATE BOARD OF IRRIGATION: PERMIT. An applicant
for the appropriation of the waters of the state for irrigation
purposes, can not prosecute the work and condemn a right of
way for that purpose until he has a permit from the state board
of irrigation to divert the water of the state to specific lands
described in his application.

APPEAL from the district court for Scott’s Bluff county.
Action for a perpetual injunction to prevent the unau-
thorized crossing of an irrigation canal. Heard below
before GRIMES, J. Judgment for defendant. Reversed.

dndrew G. Wolfenbarger, T. W. Morrow, Thomas F. A.
Williams, for appellant. '

Heist, Mann, Wesley T. Wilcox and J. S. Halligan,
contra.

SEDGWICK, J.

This plaintiff and appellant owns and is operating a
canal for irrigation purposes. In May, 1889, it began the
construction of the canal, and took the mnecessary steps
for the appropriation of the water of the North Platte
river, pursuant to the statute then in force, and in July,
1895, the county clerk of Scott’s Bluff county having
transmitted a copy of plaintiff’s notice of appropriation
to the state board of irrigation, the plaintiff filed its
claim with the state board, and afterwards, in January,
1897, the plaintiff’s right to irrigate all lands included
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in its claim so filed, among which were the lands of the
defendant Jurisch, was declared in the opinion of the
state engineer and secretary of the board, which opinion
was in September, 1897, affirmed by the state board of
irrigation. In April, 1895, the defendant and others
organized the Steamboat Ditch Company, and the defend-
ant was the owner of some of the capital stock of that
company. This latter company constructed a canal par-
allel with plaintifi’s canal, the point of diversion of the
water of the North Platte river being above that of the
plaintiff company. The new canal being on the south
side of the plaintiff’s canal, and the defendant’s land
lying on the north side, the defendant began proceedings
in the county court of Scott’s Bluft county to condemn a
right of way across the plaintiff’s canal for a lateral with
which to supply the defendant’s land with water from the
canal of the Steamboat Ditch Company.

The plaintiff began this action in the district court for
Scott’s Bluff county to enjoin the defendant from crossing
the plaintiff’s canal, and from further prosecuting his
condemnation proceedings for that purpose. Upon the
trial, the district court found that the defendant’s pro-
ceedings in condemnation were irregular, and enjoined
the defendant from further prosecuting those proceed-
ings, or attempting to cross the plaintiff’s canal there-
under, but refused to enjoin any further attempts to cross
plaintiff’s canal with the canal of defendant, and the plain-
tiff has appealed to this court.

1. The first contention is that this action can not be
maintained because the plaintiff has an adequate remedy
at law. The trial court feund “that a lateral ditch,
flumed or siphoned, can be built or constructed across
the plaintiff’s right of way at the locality intended by the
defendant, and all damages sustained thereby can be com-
pensated,” and it is insisted that it follows that the plain-
tiff’s remedy at law is complete. In Beatty v. Beethe,* 23
Nebr., 210, 211, it was held that: “If it is sought to ex-

* Opinion by REESE, C. J.
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ercise the right of eminent domain, the statutory pro-
visions must be followed, or the proceedings will be void
and injunction will lie.” If the defendant could proceed
without first obtaining a lawful right so to do, we would
have the two parties occupying the same location with
their canals, and with no definite limits fixed to their re-
spective rights. This would be a continuing injury to
both parties, and neither party should be compelled to
submit to such a condition.

2. The plaintiff contends that there is no right under
the statute to construct irrigation works, and to take the
property of others without their consent for right of way,
until the state board of irrigation has granted a permit to
divert the waters of the state, and that such permission
can be granted only upon an application for that pur-
pose, in which application the lands to be watered by the
proposed improvement, and the amount of water appro-
priated therefor, must be specified. We think this con-
tention is well founded. The trial court made specific
and comprehensive findings of fact, which are not seriously
questioned by either party. I'rom these findings, it ap-
pears that the plaintiff company was duly organized under
the irrigation laws then in force, and, after the enactment
of the act of 1895 (Session Laws, 1895, ch. 69), complied
with the provisions thereof, and its right to appropriate
the waters of the North Platte river for the irrigation of
the defendant’s land was adjudicated in pursuance of
sections 16 to 21 of the act, and no appeal was taken from
that adjudication.

It also appears that defendant has never been granted
a permit by the state board to appropriate any of the
waters of the state for the irrigation of the land in ques-
tion.

“The water of every natural stream not heretofore ap-
propriated, within the state of Nebraska, is hereby de-
clared to be the property of the public, and is dedicated to
the use of the people of the state, subject to appropriatios
as heretofore provided.” Section 42 of the act of 1395.
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Section 16 of that act provided that the state board at
its first meeting should “make proper arrangements for
beginning the determination of the priorities of right to
use the public waters of the state.”

By section 19 it was provided that: “\WVhen the adjudica-
tion of a stream sghall have been completed it will be the
duty ‘of the state board to make and cause to be entered
of record in its office and [an*] order determining and
establishing the several priorities of right to use the water
of said stream, and the amount of the appropriation of the
several persons claiming water from such stream and the
character and kind of use for which such appropriation
shall be found to have been made.”

Section 20 makes it the duty of the board to determine
each appropriation in its priority and amount by the
time at which it shall have been made, and the amount of
water which the works are constructed to carry, and the
section provides that such an appropriator shall at no
time be entitled to the use of more than he can beneficially
use for the purposes for which the appropriation may
have been made, and that no allotment for irrigation shall
exceed one cubic foot per second for each seventy acres of
land for which such appropriation shall be made.

" Bection 21 makes it the duty of the state board, “within
thirty days after the determination of the priorities of
appropriation to the use of water of any stream,” to issue
a certificate, to be transmitted to the county clerk of the
county in which said appropriation shall have been made,
“setting forth the name and post-office address of the ap-
propriator, the priority number each of appropriation,
the amount of water appropriated and the amount of prior
appropriation and if such appropriation be made for irri-
gation, a description of the land to which the water is to
be applied and the amount thereof.”

Section 22 provides for an appeal from the determina-
tion of the state board to the district court.

® The enrolled bill reads “and,”—a patent error. The correction
was made by the writer of the opinion.—W. F. B,
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Thus the control of the waters of the state is provided
for, and a state board established with exclusive original
jurisdiction to apportion the waters of the state to the
citizens thereof for beneficial purposes. When water is
desired for irrigation it is necessary to show to this board
what lands are to be irrigated, and authority is given to
allot to such lands for irrigation one cubic foot per second
for each seventy acres.

By section 28 it is provided that the state board “may
upon examination of such application, indorse it approved
for a less amount of water than the amount of water
stated in the application, or for a less amount of land or
for a less period of time for perfecting the proposed ap-
propriation than that named in the application. * *o®
If there is no unappropriated water in the source of sup-
ply, or if a prior appropriation has been made to water
the same land to be watered by the applicant, the state
board, through its secretary, shall refuse such appropria-
tion and the party making such application shall not
prosecute such work so long as such refusal shall con-
tinue in force.” .

Section 18 provides that all appropriations for water
must be for some beneficial or useful purpose, and when
the appropriator or his successor in interest ceases to use
it for such purpose the right ceases. '

It is contended in this case that the charges of plaintiff
tor water used upon defendant’s land were exorbitant, and
that defendant should not be compelled to take water from
plaintiff at exorbitant charges; that the Steamboat Ditch
Company is a mutual corporation for the purpose of ob-
taining water by the stockholders thereof for their own
lands, and that they should be allowed the privilege of
procuring water at as reasonable rates as they may be
able by making the ditches for themselves. But it is not
necessary, nor is it proper, to consider these questions in
this proceeding. If the action of the state board in re-
fusing to grant the defendant or the company in which he
is a stockholder a permit to appropriate the waters of the
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state was wrongful, the remedy was by appeal under the
statute, and if the state board refused to act upon his
application, when properly presented, its action thereon
could undoubtedly be compelled in a proper proceeding
for that purpose. Neither the defendant nor any one act-
ing for him has complied with the laws of the state en-
titling him to an appropriation of the waters of the state.
The state board has not allowed such appropriation. This
refusal is not appealed from and is of full force, and the
defendant “shall not prosecute such work so long as such
refusal shall continue in force.”

The plaintiff company is by the statute made, in some
sense, the agent of the state in the distribution of its
waters, and it is in the control of the state, so far as may
be necessary to insure a lawful and just distribution of
the water. It should not be allowed to make unreasonable
charges for its services, nor unreasonably refuse to furnish
water to the lands for which it has appropriated it; but
these matters were not before the court in this proceedmg

The right of a private owner of land to condemn the
property for a lateral to convey water to his land from
the main canal of the company is much discussed in the
briefs, but clearly, from the view we have taken of the
principal point presented, this question is not involved
in a determination of this case, since neither the defend-
ant nor the company has been allowed an appropriation
of the water of the state to irrigate the defendant’s land.

The defendant, not having complied with the law, was
not entitled to proceed with the contemplated work, and
the injunction should have been allowed. The decree of
the district court is reversed, with instructions to enter a
decree enjoining the defendant as prayed.

REVERSED.

Not1e—Irrigation—History— Legislation — Judicial  Construction — St,
Raynor Law—Act of 1895—Wyoming Statute—Irrigation was known to
the Egyptians as early as the fourteenth century, B. C. It was, prob-
ably, borrowed from Egypt by the Pheenicians, Carthaginians, Assy-
rians, Babylonians, Greeks and Romans; it was encouraged in Spain
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by the Moors; and introduced into England by an Italian, one Palla-
vicino. The management of irrigation meadows and watered gardens
is mentioned by Cato, who wrote in the third century B. C. Irriga-
tion has been practiced in China and India from prehistorie days.
The Incas of Peru had a perfect system of irrigation long before the
conquest of Pizarro.

Nebraska.—The first irrigation act—known as the St. Raynor law—
was passed in 1877; it made irrigation canals internal improvements;
and gave corporations organized to build the power to condemn
land for right of way. Session Laws, 1877, p. 168. Section 1, article
1, of the act of 1889—Water Rights—Right of Way—provided for the
right of appropriation of running water in a stream, canyon or
ravine by a natural person, domestic company or corporation; a
provision reserved the rights of riparian owners in all streams not
more than fifty feet wide. Session Laws, 1889, pp. 503, 504. The
act of 1895 resembles very closely the law of Wyoming. Session
Laws, 1895, ch. 69; Revised Statutes of Wyoming, 1899, division 1,
title 9, ch. 14, and other provisions. See in index under Board of
Control, Ditches, Ditch Companies, Water.

Wyoming.—The supreme court of Wyoming has held that a water
right acquired for the irrigation of lands and the conduit passes by
the conveyance of the realty without being specifically mentioned
(Frank v. Hicks, 4 Wyo., 502); that a landowner in possession of land
under a desert-land entry, at the inception of the water right of a
ditch owner, does not lose his claim for damage for the land taken
for right of way for the ditch on account of a subsequent relinquish-
ment of said entry and a contemporaneous entry of the same land
as a homestead (Clear Creek Land & Ditch Co. v. Kilkenny, 5 Wyo., 38);
that one who enlarges his ditch constructed across lands of another,
js liable for the damage to the lands$ occurring by reason of the
enlargement, notwithstanding right of way had been acquired for
the ditch as at first constructed (Clear Creek Land & Ditch Co. v.
Kilkenny, 5 Wyo., 38); that the waters of a spring which naturally
flow into a certain river are to be treated as a part of the waters
of the river, in determining the right to use (Moyer v. Preston, 6 Wyo.,
308); that the common-law doctrine relating to the rights of ripa-
rian proprietors in the waters of a natural stream, never did obtain in
the state of Wyoming (Moyer v. Preston, 6 Wyo., 308); that the provis-
1on which limits the time of appeal from the decision of the board,is
jurisdictional and the limit can not be enlarged by the court or agree-
ment of parties (Daley v. Anderson, T Wyo., 1); that a ditch owner
who does not provide proper safeguards to prevent the stock of the
owner of the land crossed by the ditch falling into a washout caused
by the ditch, is liable (Big Goose & Beaver Ditch Co. v. Morrow, 8 Wyo.,
537); that the doctrine of prior appropriation prevails in the
state of Wyoming and is in contravention of the common-law rule of
riparian rights (Ferm Investment Co. v. Carpenter, 9 Wyo., 110); and
the last case cited holds the legislation on the subject constitutional.

Nebraska—History—The United States government first attempted
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irrigation at the fort near Sidney, Ne_braska, but no date is at hand.
The first record of any irrigation company is of the Bay State Live
Stock Company, which was organized and in operation in 1876,
before the passage of the St. Raynor law. This company was located
in Kimball county. Irrigation was an incident and not the object of
the corporation. They afterwards complied with the statute; their
notice is dated May 20, 1889. The utilized stream was Lodge Pole
creek.

Kansas v. Colorado.—Reference is had to the note on page 156 of
the 65th volume of the reports. In the case there mentioned as
pending before the United States supreme court, the United
States have intervened, claiming that a decision favorable to either
Kansas or (olorado would interfere with the Reclamation Act of
congress (1902). United States Compiled Statutes, Supplement, 1003,
p. 218. This question of riparian and interstate rights is important
to other states than Colorado and Kansas, for example,

1. Lake Tahoe, a body of water twenty miles long and more than
6,000 feet above sea level, is divided by the state line of California
and Nevada. In this lake, Truckee river takes its rise; it flows for
some distance in California, enters Nevada, where it flows for near
100 miles and empties into Pyramid lake. If the right of the
sovereign state of California to the source and healwaters of
Truckee river is supreme, she can make a desert of the best irri-
gated district in Nevada.

2. Bear river rises in Utah, flows into Wyoming, crosses again into
Utah, returns to Wyoming, flows into ldaho, from thence again
into Utah, and empties into Great Salt Lake. All the states—like
Cesar’s Gauls——differ among themselves in respect to their laws.
Who shall solve this riddle of riparian rights?

3. Little Snake river crosses the boundary between Colorado and
Wyoming eight times. But adjudicated rights in one state are ig-
nored in the other.

4. The North Platte river rises in Colorado, crosses a corner of
Wyoming, where it receives one-fourth of the drainage of that state,
enters Nebraska on its western border, traverses the entire length
of this state and empties into the Missouri, a river navigable to the
sea. The situation is similar to the Arkansas river through Col-
orado, Kansas, Oklahoma and the state of Arkansas.

The rights of navigation on the mouth of a stream, may be en-
forced over the water-supply of its remotest tributaries. United
States v. Rio Grande Dam & Irrigation Oo., 174 U. S., 690.

Would it not have been better if state lines had been run on
physical rather than mathematical divisions? A difference of less
than twenty miles, would have obviated the difficulties in regard to
TDear river, alrealy mentioned.

Probably the best living authority on irrigation is Elwood Mead
of Berkeley, California.—W. F. B,
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STATBE OF NEBRASKA, EX RBL. VILLAGB OF GENOA, v. CHARLES
WESTON, AUDITOR.

FILED FEBRUARY 4, 1903. No. 13,101.
Commissioners’ opinion, Department No. 1.

Publication of Notice of Election for the Issuance of Water Bonds
Under a Village Ordinance: TiMe. Under a village ordinance
calling an election at a given date as to the issuance of bonds
for the extension of water-works. and providing for publication
of notice in a certain paper for five weeks before such election,
a publication in each issue of the paper thereafter till the
election, being five weekly publications, is sufficient notice,
although the first one was only thirty-two days before the
election.

ORIGINAL proceeding in mandamus to require the aud-
itor to register certain village bonds, in the sum of $3,500,
for the extension of water-works. Writ allowed.

Paul F. Clark, Charles 8. Allen and Martin 1. Brower,
for relator.

Frank N. Prout, Attorney General, and Norris Brown,
contra.

BY THE COMMISSIONERS.

This is an application for a mandamus to require the
auditor to register bonds, in the amount of $3,500, for the
extension of village water-works of the village of Genoa,
in Nance county.

The auditor objects to the registering of the village
bonds which have been presented to him for that purpose
on the ground that the history of the bonds, as filed in
his office, does not disclose a notice of election duly pub-
lished in accordance with the terms of the ordinance call-
ing the election. The ordinance was adopted on the 27th
day of June, 1902. It provided (section 3): “The village
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clerk shall cause to be published in the Genoa ILeader for
five consecutive weeks prior to the said election a notice
of the special election to be held as provided in section
one of this ordinance, together with the proposition and
form of the ballots to be used at said election.” Section
1 of the ordinance fixed August 5 as the date of the elec-
tion.

The first issue of the Genoa Leader after June 27 oc-
cured regularly on July 4, the paper having been pub-
lished on June 27. The first publication of the ordinance
in question, therefore, fell upon July 4, and could not be
sooner. This fact was known to the village board.

It is objected that five full weeks did not intervene be-
tween July 4 and August 5. The election was held on
the date provided by the ordinance, and after five publica-
tions in the newspaper mentioned, but leaving from July
4, the day of the first publication, to the election, only
thirty-two days. The auditor declined to register the
bonds because of this alleged defect.

It must be conceded that under the decisions of this
court upon various statutes, couched in similar terms,
the words “for five weeks” must be ¢: .i:{rued as meaning
during five weeks, which would be thirty-five days. State
v. Cherry County, 58 Nebr., 734, citing State v. Cornell,
54 Nebr., 647, and Lawson v. Gibson, 18 Nebr., 137.

The relator alleges that at most this is a mere irregu-
larity ; that the statute provides for no form of notice and
no particular publication; and that it has been held that
an election may be called by an ordinance or a resolution,
or motion of the board. State v. Babcock, 20 Nebr., 522.
In this case it was by ordinance. The statute provides
for a publication of such proceedings, and on behalf of
the relator the claim is made that no other notice of the
election is, by statute, required; that the provision in the
ordinance for special publication of notice was simply by
way of abundant precaution, and that a failure to comply
with it strictly is not jurisdictional, and that it does not
avoid the election or the bonds.
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It is further contended that as the notice is a mere
proceeding, inserted by the village authorities at their
own desire, and not required by the statute, their inten-
tion must be interpreted by the surrounding facts, and
especially in view of the fact that they knew the publica-
tion day of the newspaper, and that it could not be regu-
larily published sooner than July 4. This fact evidently
goes far to establish that the council, in passing this
ordinance, merely intended to provide for five publica-
tions before the election. These five publications were
all made. The only complaint now is that the first one
did not occur quite thirty-five days before election. On
these two grounds,—that the statute requires no special
notice, and if none at all had been published other than
the ordinance itself the bonds would be good, and there-
fore the failure to strictly comply with the ordinance
would not avoid them, and the other ground, that, inas-
much as knowledge of the situation by the council when
they passed the ordinance is conceded, it must be held
to provide for only such notice as could be given within
the time, and that therefore the five publications made are
a compliance with it,—it would seem that the election and
the bonds should be upheld. If it be held that the ordi-
nance was not complied with, it would seem to be a mere
irregularity, which could not vitiate the bonds. State ».
Babcock, 20 Nebr., 522.

It seems to us that the absolutely essential things in
municipal elections, as to the issuance of bonds, are those
which the statute requires; that, these latter being pres-
ent, the failure in some other particular will not be fatal
unless it affects a substantial right of some party in-
terested.

In this view of the case. we are compelled to hold with
the contention of the relator, and it is recommended that
the mandamus be issued.

W. G. HASTINGS,

CHARLES S. LOBINGIER,

J. 8. KIRKPATRICK,
Commadssioners.
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By the Court: For the reasons stated in the foregoing
opinion, it is ordered that a peremptory writ of mandamus
issue.

WRIT ALLOWED.

WiLLIAM 8. POPPLETON, APPELLEE, V. FRANK E. Moores
BT AL., APPELLANTS.

FI1LED FEBRUARY 4, 1903. No. 10,450.

Commissioner’s opinion, Department No. 1.

1. Unauthorized Action Under Color of Office: RiaHT OF TAXPAYER
T0 INJUNCTION IN ABSENCE OF DIRECT LEGAL REMEDY. Wholly
unauthorized action under color of office by municipal au-
thorities, which injuriously affects the interest of a taxpayer
and water-user of the city, and for which he has no direct
remedy at law, warrants an injunction to protect him.

2. Ordinance: WATER-WORKs COMPANY: FRANCHISE. The ordinance
conferring upon the Omaha water-works company the franchise
of the public streets for maintenance of its plant, provided that
after twenty years the city might purchase the entire plani,
on an appraisement by engineers, without regard to any value
in the franchise. Held, that an amending ordinance whose sole
effect was to put off the time when the city might exercise
such right to September 1, 1908, was an extension of the
franchise, and forbidden by section 19 of the eity charter.

3. Time of Accruing Right Not Decided. The time when, under the
terms of the existing ordinance, the city’s right to purchase
accrues, not decided, as it must, in any event, be long before
September, 1908.

4. Injunction Heretofore Allowed. The injunction heretofore al-
lowed in this case, held to have reference only to direct at-
tempts to postpone the aceruing of the city’s right to purchase.

REHEARING of case reported in 62 Nebr., 851.

ArpeAL from the district court for Douglas county.
Heard below before Scort, J. Reaffirimed.

W. J. Connell, for appellants.

Weaver & Giller, contra.
Syllabus by court; catch-words by editor.
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James M. Woolworth, William D. McHugh and Richard
8. Hall, amici curie

H - stines, C.

A rehearing was requested in this case on two grounds.
In the first place it was urged that the former opinion
herein (62 Nebr., 851), is mistaken in holding that there

was need for the intervention of equity to prevent the
" passage of the ordinance in question ; that, as suggested in
that opinion, if void it would do no harm, and if valid its
passage could not be enjoined. It was claimed that the
only ground for injunction was that the proposed action
of the council was “ultra vires,” and if so, the proposed
action would be harmless, and there should be no in-
junction. Itis true that the special and irreparable injury
to the complainant is, as was stated in the former opinion,
somewhat hard to find, but that question was somewhat
carefully considered at that time, and it is believed that
the conclusion reached was in accordance with the gen-
eral doctrines, as to which the authorities do not entirely
agree, but which are stated very forcibly in Dillon, Mu-
nicipal Corporations [4th ed.], sec. 922: “The proper
parties may resort to equity, and equity will, in the ab-
sence of restrictive legislation, entertain jurisdiction of
their suit against municipal corporations and their of-
ficers when these are acting ultra vires, or assuming or
exercising a power over the property of the citizen, or over
corporate property or funds, which the law does not con-
fer upon them, and where such acts affect injuriously
the property owner or the taxable inhabitant. * * *
Much more clearly may this be done when the right of
the public officer of the state to interfere is not admitted,
or does not exist; and in such case it would seem that a
bill might properly be brought in the name of omne or
more of the taxable inhabitants for themselves and all
others similarly situated, and that the court should then
regard it in the nature of a public proceeding to test the
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validity of the corporate acts sought to be impeached, and
deal with and control it accordingly.”

The rehearing was granted, however, in view of the
earnest claim made on behalf of the city council by the
city attorney, and on hehalf of the water-works company
by its counsel, as amici curie, that the proposed action of
the council was not an extension of a franchise, and there-
fore did not come under the inhibition of the last clause
of section 19* of the city charter. At the former hearing
this point, although raised in the brief, was not pressed,
and it seemed to be taken for granted that the object and
purpose of the proposed ordinance was, as is charged in
plaintiff’s bill, “an extension of the franchise heretofore
granted for the construction and maintenance of a water-
works plant in the city of Omaha.” 1t is now urged that
there is no assurance that the city will in any way ex-
ercise its option to purchase the water-works plant at or
after the expiration of the twenty vears provided in the
ordinance creating it, and that therefore, at wmost, the
proposed ordinance, whose passage was enjoined, only
might have such effect, but would not neces:arily, of it-
self, be an extension. It would seem more in accordance
with the truth, and the reasonable view of the acts and
intentions of those who constracted the water-works, and
passed the ordinance providing for them, that they under-
stood it as an absolute franchise for twenty years, and
after that a franchise at will, subject to the city’s option
to prrchase whenever it should choose to exercise it. It
seeins clear that the effect of this ordinance in question
would be to provide an extension of this absolute fran-
chise until September, 1908. If the effect of the ordinance
is to produce an extension of an absolute franchise, then
its passage is forbidden, without a submission to a vote
of the people, and the proposed action of the council is
ultra vires. As before suggested, the plaintiff alleges that
such was the intention and effect. It must be acknowl-
edged that if it has not that effect, it has none at all.

* Compiled Statutes, ch. 12a, Cobbey’s Annotated Statutes,
sec., 7468.
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Counsel for the city and for the water-works company
assert with much energy that the twenty years does not
constitute a limit of any franchise, but that it is simply
a condition similar in effect and nature to the numerous
other conditions which are embodied in the ordinance
granting the water-works’ franchise—such as, for instance,
those relating to the pumping of the water from a point
in the river above danger of contamination by the city
sewerage, or those providing for the maintenance of a
certain head and force of water. Counsel say that these .
are conditions of the franchise which might effect its
termination—conditions whose violation might lead to the
forfeiture of it altogether. They say that the provision
permitting the city to purchase after twenty years is
simply another condition on which the water-works com-
pany exercises its franchise after twenty years have lapsed,
that the conditions of this franchise are under the con-
trol of the council, and that therefore the proposed ordi-
nance is not in violation of section 19 of the charter. It
is to be noted, however, that these several conditions refer
to and control something quite different from the duration
of the franchise; they are not intended to have any rela-
tion to its termination, but to its carrying on. While the
franchise might be terminated by violation of other con-
ditions, it was never designed that it should be. The
plain intention of section 19 of the city charter seems to
be that those conditions attached to a franchise which
control its extension and termination, shall not be
changed in such a manner as to extend this franchise ex-
cept by popular vote. The proposed action in the enjoined
ordinance, to put off the city’s right to purchase the water-
works plant, and so to withdraw the franchise from its
holders, until 1908, was intended to extend an absolute
franchise to that extent. It was therefore prohibited by
the charter provisions referred to; the proposed action of
the council was ultra vires; the trial court was warranted
in finding that it would injuriously affect the plaintiff
as a taxpayer and a water-user. He had no adequate
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remedy at law, and he was entitled to have the validity of
this proposed corporate act ascertained, and if such action
was entirely beyond the power of the council, have it re-
affirmed.

Complaint is made because the former opinion asserts
an absolute right of purchase in the city on and after
June 11, 1900. As between the city and the water-works
company, this date is not now in dispute and could not
be litigated. To the result of this action, it does not
matter whether such right acerued in 1900 or will do o
in 1903. It isnot in issue here and is not determined, and

the former opinion is so far modified.
T+ 3o 3

it 18 suggested that the injunction, as allowed, ties the
hands of the city in all respects in dealing with its water
company. The claim is made that as there is no change
in the franchise or its conditions that may not affect its
duration, this injunction against any change in that re-
spect, forbids any change whatever. It hardly scems that
such a contention is seriously made. Because a change
alleged by plaintiff and found by the trial court to he
intended to operate as an extension of the franchise is
enjcined by the court, although it might possibly not have
such effect, it does not follow that another change, not
intended nor expected to affect the duration of the fran-
chise, would be prohibited because it might possibly have
such an effect. Changes in the terms of the franchise not
directly affecting its duration are as much in the power
of the city council as they ever were.

It is recommended that the former conclusion of this
court be adhered to, and the decree of the district court
be affirmed. '

DAY and KirxPATRICK, CC., concur.
By the Court: For the reasons stated in the foregoing

opinion, it is ordered that the former judgment of this
court be adhercd to.

FORMER JUDGMENT ADHERED TO.
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New OMAHA THOMSON-HOUSTON ELECTRIC LigHT COM-
PANY v. EMMA M. JOHNSON, ADMINISTRATRIX OF THB
ESTATE OF CHARLES L. JOHNSON, DECEASED.

FLep FEBRUARY 4, 1903. No. 12,557.
Commissioner’s opinion, Department No. 1.

1. Evidence: FINDING: ACOIDENTAL DEATH. Evidence held not to
support a finding that plaintiff’s intestate came to his death
from accidentally stepping upon scrap iron electrically charged
from the wires of the electric-light company.

VOLUNTARY CoNTACT WITH GUY-WIRE. Evidence held to
show that if fatal contact was with defendant’s guy-wire, such
contact was voluntary, and after warning on deceased’s part.

3. Guy-Wire: ELECTRIC CURRENT: REASONABLE PRECAUTION. De-
fendant company held to be under a duty to exercise all reason-
able precautions against passing a dangerous current of elec-
tricity through a guy-wire attached to a pole on a vaeant and
uninelosed lot in a densely peopled part of a city.

4. Attorney as Witness: CONTINGENT FEE: CR0SS-EXAMINATION.
Where an attorney proffers himself as a witness and voluntarily
gives testimony in a case in which he admits having a con-
tingent fee, he should be required to answer on cross-examina-
tion as to the amount of such fee.

5. Intoxication: CONTRIBUTORY NEGLIGENCE: EVIDENCE: INSTRUCTION.
Where there is very slight evidence of intoxication, it is not
error to refuse an instruction telling the jury that contributory
negligence caused by intoxication would be a defense; the
court having fully instructed them as to what would constitute
contributory negligence.

Error from the district court for Douglas county.
Action in the nature of trespass on the case. Tried below
before BAXTER, J. Reversed.

Isaac R. Andrews and Albert W. Jefferis, for plaintiff
in error.

Charles A. Goss and Thomas F. Lee, contra.
Syllabus by court; catch-words by editor.
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Hasrings, C.

July 15, 1900, Charles Johnson was killed by an electric
shock obtained from a guy-wire attached to a pole main-
tained by the defendant company upon lot 2 in block 87
in the city of Omaha. This lot was uninclosed and un-
occupied. There was no public alley through the block,
but there was a pathway used by the public towards the
west side, running from Dodge street north to Capitol
avenue. It also appears that the vacant lot on which the
pole was s*onding was sometimes used by teamsters in
turning themr wagons around, and a foot-path ran along
its west side next to Burket’s undertaking establishment,
and foot-passengers crossed the lot in various directions
toward Capitol avenue. The company’s pole seems to
have been about 100 feet south of Capitol avenue, and
twenty feet north from the south end of the lot. This
south end of the lot was bounded by a board fence. Be-
tween this fence and the pole was a pile of galvanized
roofing, consisting, as one witness said, of half a load.
-Another said it was a light load for an express wagon. It
is described as consisting of pieces eighteen inches square
and smaller. The guy-wire had formerly heen attached
to a stump or stake about fifty feet southwesterly from
the pole, but had heen for some weeks detached, and the
lower end coiled up and deposited in a box just south of
the fence on top of which the wire rested. It seems to
have rubbed against a wire carrying a heavy electric cur-
rent until it had worn the insulation from the latter and
had itself become charged with a powerful current. Plain-
tiff claims that the company was bound to know and
guard against such danger. The guy-wire, on the day of the
accident, rested on this scrap iron about fifteen feet south
of the pole. Tt then passed aleng over such serap iron, and
up over the fence, and then down into a coil in the wooden
box directly south of the fence. It is alleged that the
plaintiff’s intestate had no knowledge of electricity, and
was unaware of any danger from contact with the wire
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or with the scrap iron, and that while walking in the
vicinity of the guy-wire, without negligence on his part,
he stepped on some of the serap iron and received a
shock because of which he fell upon the pile of scrap
iron and upon the wire, with fatal result. He was thirty-
five vears old, strong, vigorous, industrious and econom-
ical, and earning $60 per month. The action was brought
by his widow on her own behalf and her young son’s.
The company denied that she was the widow or adminis-
{ratrix of Charles Johnson; admitted its ownership of the
electric plant; denied the rest of plaintiff’s allegations;
and alleged that plaintiff’s intestate was guilty of con-
tributory negligence, without which his injury would not
have been rceeived. The reply denied such contributory
negligence. 'The jury found for the plaintiff in the sum
of $1,300. Motion for new trial was overruled, and from
that judgment the eompany brings error.

IPifty-three assignments of error are laid in the petition.
The brief filed on behalf of the company, however, com-
plains only of error in refusing a peremptory instruction
for the defendant at the trial; error in refusing to re-
quire plaintiff’s attorney, who testified at the trial, to
state on cross-examination the amount of his contingent
fee; and error in refusing instruction 11 tendered on de-
fendant’s behalf, to the effect that if the jury should find
that plaintiff’s intestate was under the influence of liquor,
which caused him to neglect ordinary precautions, and
by that reason he came in contact with the wire and was
killed, they should find for the defendant, even if they
also found that the defendant had been mnegligent in re-
gard to the guy-wire. The reasons why the defendant
claims it was error to refuse its request for a peremptory
instruction are summarized in counsel’s brief as follows:

“1. The defendant, therefore, claims that because of the
failure of the plaintiff to establish the allegation in his .
petition that he received his shock of electricity while
walking in a pathway, by reason of his feet coming in
contact with scrap iron, and for the further reason that
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he was a mere licensee, to whom the defendant ow ed no
duty, the court should have sustained the motion of the
defendant to instruct the jury to return a verdict for the
defendant. ,

“2. That the testimony fails to show that the alleged
negligence of the defendant was the cause of the deceased’s
death.

“3. That the uncontradicted -evidence of five witnesses,
and the circumstances surrounding the whole transaction,
show so clearly that the deceased came to his death owing
to his own gross negligence and carelessness that no two
reasonable minds could possibly differ in regard thereto,
and the court should have given instruction No. 1 asked
by defendant. For the above reason this judgment should
be reversed.” :

The matters necessary to be determined in passing upon
this case seem to be: TFirst. Is the evidence sufficient to
maintain plaintiff’s claim that her intestate received an
electric shock by his feet coming in contact with scrap
iron as alleged? Second. If the evidence is sufficient to
sustain that conclusion, was the condition of the wire and
the scrap iron the result of negligence of any duty owed
by the defendant to the deceased? Third. Does the evi-
dence establish conclusively the contributory negligence
of the deceased? Fourth. Was it error on the part of
the trial court to reject the cross-examination of plain-
tiff’s attorney as to the amount of his contingent fee, he
having testified in the case? Fifth. Was it error on the
part of the trial court to refuse the eleventh instruction,
as to contributory negligence from intoxication?

An examination of the testimony submitted on the plain-
tiff’s behalf compels the conclusion that the shock receiveil
by the deceased was not caused by an accidental stepping
upon any of these pieces of galvanized iron which lay

_between the pole and the fence. The deceased had been
engaged in moving his furniture that day. With the
teamster who hauled it, Gust Nelson, he passed Nyberg’s
saloon, on Dodge street, south and a little west from this
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guy-wire, and in the same block. While there it appears
that information was brought in that an employee in
Norris’s restaurant, next door east of the saloon, had re-
ceived a shock from this guy-wire. The deceased and his
companion started north along the pathway across the
block, just west of the saloon which has been mentioned,
and the restaurant keeper, Norris, testified that he told
them not to go back there; that there was a live wire,
and that they would be killed. Nelson neither admits
nor denies this statement. They seem to have gone north
as far as the rear end of Burket’s undertaking establish-
ment, which was at that time the first building west from
the lot on which this pole and guy-wire were situated. The
fence along the south end of the latter lot commenced
some twelve or fifteen feet to the east of the southeast
corner of Burket’s building. To the east side of Burket’s
building was, as stated, a pathway running north to Capi-
tol avenue. Between the corner of the Burket building
and the fence was a pool of water. It had been raining
very hard that day, as all of the witnesses agree, and the
day before. The pool of water was an inch or so in
depth and two or three yards in diameter, and was close
to the west end of this fence. The guy-wire rested on the
fence about four feet from i.; west end. Nelson seems
to have stopped at some point outside of the vacant lot
where the pool stood, and west from the wire, and John-
son approached it from the west. Nelson is either unable
or unwilling to say precisely how Johnson came in con-
tact with it, but knows that a few minutes later Johnson
was lying on the ground, with his feet still in this pool
of water, his head towards the east, face downwnds,
with this guy-wire, and one hand at least, and perhaps
both of them, under him. A lad in the neighboring build-
ing to the east says that his attention was attracted by a
loud report like that of a gun; that he looked out and
saw Johnson fall forward, and immediately ran to call
somebody, and found Mr. Bell and a policeman. The
policeman does not testify, but the witness Bell declares
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that while Johnson was lying on the ground with the
wire under him and his feet in this pool of water, so
strong a current of electricity was passing through his
body that when he took hold of Johnson’s wet clothing
he received a shock, and it gave out sparks; and when
the policeman took hold of Johmson’s pants it brought
a strong discharge. Johnson was finally pried off the
wire with a dry board, and carried away. There is no
testimony that the scrap iron extended into the pool of
water. It seems clearly established that Johnson fell
forward with his feet extending into that pool. It seems
clearly impossible that auny shock could have been sus-
tained by stepping upon one of these fragments of scrap
iron lying upon ground saturated with water. Of course,
the shock could have been sustained by stepping upon
scrap iron, which was itself in contact with the wire,
only as the result of insulation both of the wire and the
iron. If either the wire or the iron was “grounded”—
that is, was in contact with moist earth—it would be
a better conductor than would the human feet and body.
and no current through the latter capable of producing
an injury would be so caused. There is an entire failure
to establish either the contact with the scrap iron or the
latter’s insulation, and no evidence from which the jury
could find it, except the fact of the shock being received.
Practically that much was adwmitted by plaintiff’s coun-
sel. In order that the fact of the shock being received
may furnish an inference that it came from the scrap iron,
the supposition that it was otherwise obtained must be
excluded. That is far from being done. Three witnesses
swear in positive terms they saw the deceased walk up
to and seize in his hands the guy-wire close to the point
where it passed over the fence after resting upon the pile
of scrap iron. It seems impossible, under such circum-
stances, to sustain the jury in finding that the deceased
received his injury from accidentally stepping upon a
charged piece of the scrap iron. Of course, deceased’s
taking up the wire in his hands, if it was resting on the
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pile of scrap iron and he drew it away from such con-
tact while his own feet were in the pool of water, would
make his own body complete a ground circuit, and fully
account for the shock that he received. It seems true
that, as he lay, his body was partly upon the pile of scrap
iron, but there is nothing to support the inference that
the shock which threw him down there came from contact
with it, and it does appear that as soon as his body was
gotten off of the wire the current stopped, and there was
no difficulty in removing him. It is clear that he fell
forward with his feet still in the water, where a shock
from stepping on scrap iron would be impossible.

The extensive argument of counsel that there was no
duty owed by this electric-light company to the public to
render its appliances and guy-wires on this vacant lot
safe can hardly be sustained. The public was in the habit
of passing back and forth across it in various directions.
but principally along the path upon the east side of
Burket’s building, which came within fifteen or twenty
feet of the pole and of the lower end of the guy-wire.
It appears that the wire had been loosencid and across the
power wire for several weeks. There is evidence tending
to show that an electrician in the employ of the company
had discovered that the guy-wire was charged with a cur-
rent nearly four weeks before this accident occurred.

While it is true that a bare licensee usually takes the
risk of the premises as he finds them, yet he has rights.
It is clear that the general public was licensed by its con-
dition, and the practice which grew out of that condition,
to pass over this lot. To throw, without warning, a deadly
electric current down this guy-wire, would seem to be
strictly analogous to running a licensee down without
warning, which, it has been often held, mav not be done.

The defendant’s claim, that contributory negligence of
the deceased conclusively appears, could hardly be main-
tained if the evidence was sufficient to warrant the jury
in finding that he came to his death by stepping upon one
of these pieces of roofing iron. If we were able (o say that
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the evidence warranted the jury’s finding as to that, we
would be compelled to say that it could not be held, as
a matter of law, that stepping on such piece of iron was
contributory negligence on the part of one ignorant of
the dangers from electricity. The evidence going to estab-
lish contributory negligence is just as conclusive in favor
of the proposition that he came to his death by voluntarily
taking hold of the wire, as to which he admittedly had
warning. It is, therefore, only by holding that the specifie
negligence alleged was not the cause of his death, and
that the evidence does not support such a finding, that
the contributory negligence can be hield to be conclusively
shown.

As we have held that the evideuce is not sufficient to
warrant any inference that he died from stepping upon
an electrically charged piece of serap iron, it seems to
follow that it must be held that he voluntarily approached
and seized the wire. It seems clear that the trial court
should have instructed for a verdict in favor of the de-
fendant upon this evidence, and that for this reason the
judgment must be reversed.

It is not necessary, in this view of the case, to discuss
the alleged error in refusing to allow the plaintiff’s attor-
ney, when produced as a witness, to be questioned as to the
amount of his contingent fee. It would seem clear that,
where an attorney proffers himseclf as a witness and ad-
mits that he has a contingent fee in the case, the jury are
entitled to know and consider the amount of that fee as
one of the circumstances atfecting his credibility.

With regard to the instruction 11 tendered, the trial
court seems to have instructed fully as to what would
be the effect of contributory negligence if that question
was to be submitted to the jury. Whether such con-
tributory negligence was caused by intoxication or other-
wise would seem not to be material. The proof of intox-
ication was very slight. One witness said thut he seemed
to have been drinking, and there is testimony of his having
taken one glass of beer with the witness Nelson. It is
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not thought that there was any error in refusing to give
special prominence to this question of intoxication as
tending to make probable the truth of the positive state-
ments of the witnesses who were swearing to the deceased’s
voluntarily picking up the wire, when it clearly appears
that he had full knowledge that one person had just re-
ceived a severe shock, and that he was warned against it.

It is recommended that the judgment of the district
court be reversed, and the case remanded.

LoBiNGIiER and KirkPATRICK, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the case remanded.

REVERSED AND REMANDED.

Crry oF LINCOLN V. FIrST NATIONAL BANK OF LINCOLN.
FiLED FERBRUARY 4, 1903. No. 12,603.
Commissioner’s opinion, Department No. 1.

1. Statute of Limitations: Lot Owner's Liability: JUDGMENT Fon
INJURIES: DEFECTIVE SIDEWALK. The statute of limitations
does not begin to run against an action on a lot owner’s liabil-
ity over to a city for a judgment for injuries growing out of a
d fective sidewalk, until the city’s liability is fixed by law or
by admission and payment on its part.

2. Judgment Against City: LoT OWNER: NoticE: Facr: CAUSE:
ExTeNT oF INsURY. Judgment against the city in an action of
which the lot owner has notice, is conclusive upon the latter
as to the fact, cause and extent of the injury.

3. : ¢ REsPONSIBILITY. Such judgment is not con-
clusive as to the responsibility of the lot owner for such cause.

4. Constructive Possession of Landowner: LIABILITY oF CITY FOR
PERSONAL INJURY: JUDGMENT PAID. A purchaser of a lot atl
sheriff’s sale, who does not appear to have obtained any pos-
session or control of the premises except such as arises con-
structnely from the delivery and recording of a sheriff’s deed,

%llablm by court catch-words by editor.
32
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is not responsible to the city, which has paid a judgment for
injuries received by one falling into a megligenily constructed
coal-hole in front of such lot three weeks after the issuance
of the sheriff’'s deed, and while the former owner is still in
possession.

Ernror from the district court for Lancaster county. Aec-
-tion in the nature of trespass on the case, by a municipal
corporation against a landowner, to recover for damages
recovered for personal injuries sustained by a pedestrian
from an open coal-hole in a sidewalk.* See 59 Nebr., 634.
Tried below before I'rost, J. Judgment for defendant.
Affirmed.

Edmund C. Strode and 1. J. Flaherty for plaintiff in
error.

J. W. Dcweese, I'vank Elmer Bishop and William E.
Blake,t contra.

Hastinegs, C.

In this case plaintiff filed in the district court for Lan-
caster county, January 24, 1901, a petition setting out its
incorporation and that of the defendant bank; that the
latter, November 1, 1894, and long prior thereto and
thereafter, owned lot 13 in block 34 in plaintiff city, and
maintained for its own use and benefit a vault under the
sidewalk, which was a public sidewalk of the city on one
of its principal thoroughfares, with a large opening or
coal-hole through the sidewalk, constructed by defendant’s
grantors, and maintained by it for its own bencfit; that
the 1id covering this hole was defective, unfastened and
insecure, and subject to displacement by any person step-
ping upon the edge of it, and was not of sufficient size and
weight to securely cover the hole; that these facts were
well known to the defendant; that ahout November 1,
1894, Mrs. Pirner stepped upon the coal-hole cover, and

* The pivotal question in the present case was: Is a party who
comes into possession of lands as grantee, with a nuisance already
existing thereon, liable for a continuation of the nuisance before no-
tice and request to abate the same?—W. F. B,

1 Of the Iowa bar.
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by reason of its defective construction, fell through and
sustained serious injuries thereby, and because of such
injuries instituted an action against the plaintiff, in which
she recovered the sum of $4,000 damages and $227.26
costs; that the city prosecuted error to this court, where
the judgment was affirmed on February 9, 1900,* and
additional costs in the sum of $40.80 court costs, and $20
for printing, were incurred; that on September 10, 1900,
the city paid the judgment, interest and costs in full,
amounting to $5,256.12, and incurred expenses, including
costs of the supreme court, and procuring bill of excep-
tions prepared in the defense of said action, in the sum
of $349.86; that the injuries to Mrs. Pirner were caused
by the defendant’s unlawfully maintaining its excavation
under and its coal-hole through the sidcwalk in an unsafe,
dangerous and defective condition, to the plaintiff’s dam-
age in the sum of $5,605.98. The defendant answered, ad-
mitting the corporate character of the parties and the re-
covery of judgment by Mrs. Pirner against the plaintiff
and the error proceedings to this court, and denied the
other allegations. A general denial was filed to this an-
swer, and on the issues so made, trial was had to the
court, a jury being waived, and the district court found
for the defendant and dismissed the action. Motion for
new trial was overruled. From this judgment the plain-
tiff brings error.

The plaintiff claims that under the facts in this case
the defendant is liable over to the city (1) at common
law; (2) under the city charter, which at the time of the
accident provided as follows: “It is hereby made the
duty of all real estate owners and occupants to keep the
sidewalk alongside or in front of the same in good repair
and free from snow and ice and other obstructions, and
they shall be liable for all damages or injuries occasioned
by reason of the defective condition of any such sidewalk”
[Compiled Statutes, 1893, ch. 13a, sec. 67, subdiv. 6]; and
(3) under the ordinance of the city providing for excava-

*City of Léncoln v. Pirner, 59 Nebr., 634,
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tions beneath sidewalks, as follows: “No person shall be
allowed to keep or use for vaults, areas, or other purposes,
the space beneath the sidewalks included within the side-
walk lines of any street within the city, unless a permit
therefor shall have been obtained from the city council;
such permit to continue and be issued only upon such con-
dition that the party receiving the same shall, as compen-
sation for the privilege granted by such permit, maintain
and keep in repair a sidewalk over such space intended to
be used for vaults, areas, or other purposes, and pay all
damages that may be sustained by any person by reason
of said sidewalk being in a defective or dangerous con-
dition.”

The bank asserts that there is no common-law liability
on its part for lack of any knowledge or notice on its part
of the defective condition of this coal-hole; that no liabil-
ity attaches to it as mere owner, for a mere passive neg-
lect; that defendant’s possession of the property was only
constructive, by reason of a sheriff’s deed bearing date
about three weeks before Mrs. Pirner’s accident, and no
actual knowledge on the part of the bank, or demand upon
it for repairs, appears in the evidence; that there was no
statutory liability, because in the year 1899, a year and
more before the institution of this action, the statute above
quoted was repealed; that any attempt to create such a
liability by ordinance was unconstitutional and void; and
that the right of action is barred by the statute of limita-
tions, because the injury was sustained by Mrs. Pirner in
1894—more than six years before the commencement of
the action.

The bank appears clearly to have had notice of the
pendency of Mrs. Pirner’s action against the city and to
have refused to take any part in it. Under the admis-
sions of the answer, therefore, the bank is concluded as
to the existence of the trouble of which she complained—
a defective lid on this coal-hole—as to her injury from
that cause, and as to the amount of damages sustained by
her. The bhank, of course, is not concluded by that adjudi-
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cation as to the question of its own responsibility for the
condition of the coal-hole. 2 Dillon, Municipal Corpora-
tions, sec. 1035.

The sole questions in this case, then, are as to the re-
sponsibility of defendant merely because it was the owner
of this coal-hole, and as to the statute of limitations. If
either is found in favor of the defendant, the judgment
must be affirmed. So far as the latter question is con-
cerned, no authority whatever is cited by defendant, and
only some cases on sureties’ rights to contribution and
officers’ claims for indemnity, by plaintiff. It seems clear,
however, that if there exists any right on the part of the
city to recover over against the bank because of the injury
to Mrs. Pirner, it could only be when the city’s liability
towards Mrs. Pirner becaine fixed. The wrong, so far as
the city is concerned, only became actionable when dam-
age to the city accrued, and that was only when a final
judgment in Mrs. Pirner’s favor was rendered. Any at-
tempt to recover of the bank on plaintiff’s part before
that time would have been futile, and the statute would
not commence to run, as against a right of action, until
such right of action was in existence. Evidently the city
could not assert its liability to Mrs. Pirner in a case
against the bank so long as it was denying such liability
in Mrs. Pirner’s own action in the same court, or in this
one on review. It will not be necessary to discuss further
the question of the statute of limitations. The city’s
claim here is for indemnity against liability on Mrs. Pir-
ner’s judgment, not for the injury to Mrs. Pirncr.

It remains to see whether there is any right to charge
defendant with responsibility for the condition of the
coal-hole lid, either at common law, by statute or by
ordinance of the city.

The common-law liability of the defendant is the claim
most strongly urged by plaintiff. It rests, as above
stated, solely on the ownership of the property on the
defendant’s part by virtue of a sheriff’s deed bearing date
about three weeks before Mrs. Pirner’s fall. One Carr,
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as owner, had built the walk and coal-hole some years
before and was still in possession. In what capacity he
was still holding, does not appear. There is nothing to
show possession by defendant except the sheriff’s deed
and its recording on October 11, 1894. In that deed, Carr
is named as one of the defendants whose rights were con-
veyed by it. The injury occurred November 1, 1894, The
sole cause alleged is the loose lid of the coal-hole, so that
it slipped aside and let the woman’s foot through, and
caused a fall, with bruising of the foot and leg and some
injury of the back. The excavation and hole in the walk
had been there since 1883, in substantially the same con-
dition. The walk and coal-hole had been made under the
inspection of the city’s street commissioner. Not so much
as knowledge of the coal-hole’s existence on the part of
this defendant, whose sheriff’s deed is dated twenty-three
days, and recorded twenty days, before this accident, ap-
pears. It is clear that if the defendant is liable at com-
mon law, it must be for maintaining a nuisance in a public
street. It may be taken as settled that an unauthorized
coal-hole in a sidewalk would be a nuisance per se. Irvine
v. Wood, 51 N. Y., 224, 10 Am. Rep., 603; Robinson v.
Mills, 65 Pac. Rep. [Mont.], 114. Both of the above
cases hold, with seeming good reason, that an unsafe and
improperly secured authorized excavation is as much a
nuisance as is an unauthorized one. No authority for main-
taining a coal-hole is pleaded here, and the finding in Mrs.
Pirner’s case would be conclusive as to its bad condition
if there was. But can defendant, under the evidence here,
be claimed to have been conclusively shown to be guilty
of maintaining it, so that the trial court’s finding other-
wise must be reversed? The bank had only a sheriff’s
deed, and the defendant in the foreclosure action was still
in possession.

“A party who comes into possession of lands as grantee
or lessee, with a nuisance already existing on them,
is not, in general, liable for the continuance of the
nuisance until his attention has been called to it, and he
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has been requested to abate it.” Cooley, Torts [1st
ed.], p. 611, [2d ed.], p. 728. This rule is put upon the
ground, in the first place, that the purchaser has a right
to assume, as to other persons, that a right to maintain
it has been acquired. It is also put on the ground that
the purchaser ought not to be held liable for consequences
of which he was ignorant, and which he did not intend.
Johnson v. Lewis, 13 Conn., 303, 307, 33 Am. Dec., 405.

It is conceded by plaintiff that such is the general rule,
but it is urged that it has no application to a public
nuisance that results in an obstruction to the streets. The
rule requiring at least notice to the purchaser of the ex-
istence of a nuisance, before his liability commences, is
stated in Pollock on Torts,* without the indication of any
exception, and based on Pecuruddock’s Cuse, 53t Coke
[Eng.], 100%. In Cooley, Torts, at the place cited, it is
said to have no application to cases where a personal duty
or chligation is cast upon the owner by law, or where the
nuisance is immediately dangerous to life or health. Tt
would seem reasonable to hold that it would not apply
where the owner’s suffering the nuisance to continue would
amount to a failure to perform some duty owed to the
public, or apply to the actual infliction of a wrong. The
three cases cited and relied upon Ly plaintiff are of this
kind.

Leahan v. Cochran,k 60 N. E. Rep. [Mass.], 382, 53 L.
R. A, 891, 86 Am. St. Rep,, 506, is distinctly of this kind.
Defendant purchased and thereafter occupied a house
whose gutter discharged water on the sidewalk. The water
froze, and plaintiff was injured by the ice. The defendant
was held liable because of a duty to keep obstructions off
the walk, and no prescriptive right to maintain a danger-
ous situation there was acquirable by use or purchase.

Matthews v. Missourt P. R. Co., 26 Mo. App., 75, 81, is
another case of obstruction in a highway, and liability is

*6th ed., p. 416.
1 Coke’s reports are cited by parts, not by volumes.
1 17¢ Mass., 566.
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said to result for the same reason to one who was openly
maintaining the obstruction which caused the injury. De-
fendant is held, not as owner of the premises, but as “the
continuer of the nuisance.”

The case of Morgan v. Illinois & St. Louis Bridge Co.,
17 Fed. Cas., 749, No. 9,802, is cited by plaintiff. The
liability in the Missouri case is held to result because the
receiver and the road which he represented, had maintained
for three years, as lessees of another corporation, a. four-
teen-foot cut in a crowded thoroughfare, without railing or
protection. Tt was held that the fact of the premises being
in such condition when leased was no protection. .\ duty
to protect passers against their excavation, arose when
they commenced to use it.

These cases are very far from showing a duty on de-
fendant’s part to protect passers or the city from injury
because of this coal-hole.

It seems clear that to bring the defendant within the ex-
ception to the rule requiring that purchasers have notice
of the existence of a nuisance to render them liable, such
possession and control of these premises as to cast upon it
the duty of actively providing for the public safety must
be shown. Such a duty is found and indicated in lreine

. Wood, 51 N. Y. 224, 10 Am. Rep., 603, where it is held
to devolve upon both lar dlord and tenants to see that an
excavation under the street was made safe for passers.
The numerous decisions as to the respective liabilities of
lessor and lessee in such cases show that the owner's lia-
hility, where it exists, is not as owner, but as cre-
ator or continuer of a nuisance. They may be found
collected and discussed in Plumer v. Harper, 3 N. H,, 88,
14 Am. Dec., 333, or more recently and fully in Wasson v.
Pettit, 117 N. Y, 118,* 5 L. R. A,, 794, and in the extended
notes to those cases. Such presumption of use and control
as the three-weeks possession of a sheriff’s deed might

*The tltle of this case in 117 ’\* Y is Martin, Erccutor, v. Pettit.
Elias Wasson, the original plaintiff, died pending the appeal; and,
upon suggestion of his death, his executor was substituted.—W. F. B.
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raise, is rebutted by the fact that the foreclosure defend-
ant wasg still in possession.

The liability as owner, which is sought to be established
by means of the statute before quoted, can not attach. As
before stated, a right of action accrued in favor of the
city only when its liability to Mrs. Pirner became fixed.
This was after the repeal of the statute in question, which
took place in 1899. The affirmance of Mrs. Pirner’s judg-
ment was in 1900. The general saving clause in chapter
88, section 2, Compiled Statutes (Annotated Statutes,
sec. 6966), relates only to causes of action accruing before
such repeal.

The liability under the city ordinance is against the
person who is “allowed to keep or use” a vault or excava-
tion beneath the street. As the evidence in this case
entirely fails to show that defendant kept or used this
excavation or coal-hole, there can be no liability under
this ordinance. Indeed, the fact that the excavation and
coal-hole were outside of the defendant’s lot, and entirely
on the city’s land, and could not be mmaintained save with
the consent of the city, is of itself a sufficient answer to
any claim against defendant merely as owner of lot 13.
Doubtless possession, control and use of these premises
would make defendant responsible for the safety of any
excavation under the city’s streets, at least to the extent
of taking all reasonable precaution to make it safe. Was-
son v. PPettit, 117 N. Y., 118, 5 L. R. A,,794. No such con-
trol appears here.

It is recommended that the judgment of the district
court be affirmed.

KirkpPATRICK and LoBINGIER, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the distriet court is

AFFIRMED.
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MagiA J. OBERLENDER, APPELLEE, V. JOSEPH O, BurcHER
ET AL., APPELLANTS,

FiLEp FEBRUARY 4, 1903. No. 12,439.
Commissioner’s opinion, Department No. 1.

1. Trust: PURCHASE MONEY: CLAIMANT: PARTIAL CONTRIBUTOR:
ALIQUOT PART OF PREMISES: RESCLTING TRUST. The rule that
no trust arises in land purchased for another’s benefit, unless
the purchase money is furnished at the time, nor, if the claim-
ant is a partial contributor, unless there is an agreement that
he shall have an aliquot part of the premises, is restricted to
resulting trusts, and has no application to express trusts or
those arising by agreement.

2. Statute of Frauds: CESTUI QUE TRUST: POSSESSION: TRUST AGREE-
MENT. The statute of frauds is satisfied where the cestui que
trust takes possession of land purchased in pursuance of a trust
agreement, notwithstanding it is oral.

3. Possession: CEsTUI QUE TRUsT: NOTICE. Such possession on the

part of the cestui que trust is notice to all the world of his rights
in the land.

APPEAL from the district court for Cedar county. Suit
in equity to enforce a parol trust in certain real estate.
Heard below before GraVEs, J. Trust declared. Affirmed.

NOTA BENE.

Maria J. Oberlender, as plaintiff, instituted this action
October 6, 1900, and in her petition alleged that Joseph
O. Butcher, her son, in the month of October, 1898, acting
for and on behalf of herself, purchased certain lots in the
village of Coleridge, Nebraska, for which he agreed on
behalf of plaintiff to pay the sum of $148.50; that said
Butcher, acting for the plaintiff, erected a house on said
lots of the value of 8300 ; that, while the said house was
in the course of construction, plaintiff paid said Butcher
the sum of &5400 for the purpose of paying for sald land

Syllabuq by court, catch-words by editor.
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and house; that, when said house was completed, Butcher
notified plaintiff, who was then in Missouri, that the
house was ready for her; that, on or about November 1,
1898, she moved into and occupicd the house, and con-
tinued to occupy the same till, to wit, August 25, 1900;
that, upon her arrival at Coleridge, she inquired for her
deed to the lots and was informed by Butcher that it
would be produced; that after repcated demands Butcher
informed her that the title to the lots was in his namnie,
when she demanded that he convey the property to her;
that on the Sth day of January, 1900, Butcher, without the
consent of plaintiff, conveyed the property to the defend-
ant Douglas A. Meigs, with full knowledge, on the part
of the grantee, that the plaintiff was the owner of said
lots; that, on the 29th day of January, instant, said Doug-
las A. Meigs and Lottie R. Meigs, his wife, executed a
mortgage on said premises to the defendant William G.
Waite for the sum of $300, with the full knowledge, on
the part of the grantee, of the rights of the plaintiff in
the premises; that, on the 25th day of August, 1900, said
Douglas A. Meigs wrongfully and unlawfully entered into
possession of said premises, put the plaintiff out of such
possession, and refuses to surrender possession thereof.
Then followed an allegation of equitable ownership and
legal title in trust, closing with a prayer that a trust be
declared and the mortgage canceled.

A demurrer was filed by Lottie R. Meigs, which the
lower court did not pass upon.

By an answer filed January 9, 1901, defendant Butcher
admitted the execution and delivery of both the deed and
the mortgage, but denied the other allegations in plain-
tiff’s petition; and alleged that on the 22d day of August,
1898, the plaintiff was in a destitute condition; that her
health was broken and she had no means by which to
support herself and family; that she requested the an-
swering defendant to belp her; that he, then and thevre,
agreed to help if she would leave her hushand and live
with said defendant; that he would provide a howme for
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her; and that to assure plaintiff of the performance of his
part of the agreement, he deposited in the Nodaway Bank
the sum of £500, subject to her order, which she, then and
there, accepted, with the express agreement that as soon
as answering defendant should decide on a location she
would send this money with which to build a house, and,
when completed, would leave her husband and live with -
said defendant Butcher; that pursuant to such agreement
Butcher came to Coleridge, Nebraska, purchased and paid
from his own money for the property in controversy and
took the deed therefor in his own name, erected a house
thereon, whicl, together with the lots, cost over $700; that
pursuant to said agreement plaintiff sent Butcher $350,
and on the completion of said house came to Coleridge
accompanied by her husband, contrary to said agreement;
that he protested against the husband occupying said
house and continued to protest until about the month of
April, 1899, when, on account of the abusive conduct of
the husband of plaintiff, Butcher was obliged to leave
said house; that all the time he lived in said house he
furnished provisions for plaintiff and himself as he had
agreed; that he was in actual possession of the premises
in controversy from the 12th day of September, 1898, to
the 8th day of January, 1900, and at no time during said
time was his title or right to the possession of said prem-
ises questioned, but that plaintiff held out to the public,
and especially to the said Meigs, that Butcher was the
absolute owner of the premises,

To this answer plaintiff filed a motion on January 26,
1901, wherein the court was asked to strike certain parts
of said answer which referred to plaintiff leaving her hus-
band, because said agreement was contrary to public
policy. Said motion was sustained and leave given to
file a second amended answer.

May 14, 1901, Butcher filed his second amended answer,
which omitted the allegations stricken by order of court
from the first amended answer. Dounglas A. Meigs alleged
good faith on his part.—W. F. B.
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Elberti Ready and Cassius H. Whitney, for appellants:

Where possession is relied on as notice to purchasers of
land as to equitable claims not of record, it must be so
open and notorious as to indicate to neighbors who has
the management. Hubbard v. Kiddo, 87 I11., 578, 580.

James C. Robinson and R. J. Millard, contra.

LoBINGIER, C.

This is a suit in equity to enforce an alleged parol
trust in certain real estate claimed by plaintiff to have
been purchased by her son as a home for her. At the time
the alleged arrangement was first entered into, the son,
Joseph O. Butcher, one of the appellants, had just attained
his majority and had received from his father’s estate,
through his guardian, the sum of $2,175 in cash. The ap-
pellee, his mother, who after his father’s death had mar-
ried a second time, was then living at Maryville, Missouri.
It appears that Joseph had decided to give his mother a
portion of the money which he had just received, and the
two went together to the bank, where $500 of it was de-
posited to the appellee’s credit, Joseph remarking to his
mother, according to the testimony, “That’s yours for a
home.” The son’s relations with the stepfather, it seewms,
were not harmonious, and the former claims that the gift
was made on condition that his mother should leave her
husband. She denies any conditions, however, and other
witnesses who were present say that no such terms were
mentioned. Shortly after this the son left Missouri and
came to Coleridge, in this state. It seems to be conceded
that before leaving it was arranged between himself and
his mother that he was to select a place for a home for
her, to be purchased with the $500. She testifies that soon
after his arrival at Coleridge he wrote her stating
that he had found a place that he thought would suit,
and asking her to send $330 or $400. There was
some other correspondence between the parties, but none
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of the letters were produced in evidence, having heen lost,
and it does not appear what their contents were. The
tract selected by the son consisted of about three and one-
half acres. He testifies that a deed to him for this prop-
erty was delivered between September 10 and 20, 1898,
and that he paid for it out of his own money, but it is
nowhere shown that this deed was recorded. TIe also tes-
tifies that he paid for the materials for hnilding a house
on this tract, and for the digging of a well, and that he
built a barn on the premises. The cashier of the Mary-
ville bank testifies that the appellee obtained from him a
draft for 3350 on September 16. and appellee says she sent
this amount to her son. The latter admits that he received
some money from his mother, hut savs it was about the
middle of Cctober, after the lot and building materials
had been paid for. When the house was ready for oc-
cupancy appellee and her husband came to Coleridge, and
she testifies that she asked her son for the deed to the
property on the evening of her arrival, and that he told
her that her deed was in the bank. She also says that
she advanced him further sums to pay bills for materials,
amounting in all to $58.20, and that she secttled another
claim of this kind by surrendering a note which she held
against the claimant. The son admits that the mother
asked him for a deed, and says that he refused to give one,
and told her that the place helonged to him. The parties,
including the stepfather, occupied the premises jointly
from the fall of 1898 until the following June, when Jo-
seph left, unable, as he claimed, to live longer with his
stepfather. On January 8, 1900, Joseph executed a deed
to the premises to appellant Meigs for an expressed con-
sideration of $500, and the latter subsequently mortgaged
the property to appellant Waite. The petition prayed for
a cancelation of both deed and mortgage, and that the
plaintiff might be decreed to be the “real and equitable
owner of the premises.” After a hearing of the cause, a
decree was rendered in accordance with the prayer of the
petition and from this, defendants bring the cause here

by appeal.
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Appellants’ main conteation is that no trust arose be-
cause appellee did not send the money before or at the
time the property was purchased by her son, and because
the amount paid by her was not equal to the entire pur-
chase price, and there was no agreement that she should
have a specific share. The rules upon which this conten-
tion is based are applicable to resulting trusts or those
which arise by implication of law from the presumed in-
tention of the parties. Counsel on both sides refer to the
facts of this case as disclosing a resulting trust. But as
we interpret them they show an express and not a result-
ing trust, nor, indeed, an implied trust at all. There was
an express agreement between the parties that the son
should select a suitable place for his mother’s home, and
that the $500 which he had given her should pay the pu.-
chase price. It was an instance where a donor entered
into an arrangement with his donee by which he becaine
the trustee of the identical fund which he had just parted
with as a gift, and the donee became the cestut que trusi.
It is obvious that such a trust is created by act of the
parties, and is, therefore, express. The rules invoked by
appellants have no application to express trusts, and the
authorities on which they rely relate exclusively to re-
sulting trusts. Perry, Trusts [3d ed.], sec. 132; Pickicr
v. Pickler, 180 11, 168; Botsford v. Burr, 2 Johns. Ch.
[N. Y.], 404, 415; Recd v. Rced, 135 111, 482; Lescalcet v.
Rickner, 16 Ohio C. C. Rep., 461; Graham v. Selbie, 8 8.
Dak., 604 ; Fessenden v. Taft, 65 N. H., 39; Logan v. John-
son, 72 Miss., 185 ; 2 Pomeroy, Equity Jurisprudence, 1040.

Another objection to the decree is that the transaction
is within the statute of frauds. As this is an express
trust the statute is applicable here, and as the letters
which passed between the parties were not produced there
. was no written evidence of the transaction. But the -
cestui que trust remitted her money on the strength of it,
and afterward came from another state and took posses-
sion of the premises, and this, in the absence of writing,
is a sufficient performance and execution of the trust to
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take it out of the statute. 2 Reed, Statute of Frauds, secs.
889, 890.

Appellee and her husband were in the possession of the
premises when appellant Meigs received his deed from the
son, and also when appellant Waite made the loan and
took his mortgage. The record shows that Meigs was her
nearest neighbor, and that Waite’s agent who conducted
the transaction for him was informed of appellee’s pos-
session. Under the decisions of this court, therefore, these
appellants were chargeable with notice, not only of the

fact that appellee was in possession, but also of her “right,
title, and interest.” U7h] o, Mey, 5 Nebr., 157; Sclharman
0. Scharman, 38 Nebr., 39; Kahre v. Rundie, 38 Nebr.,
315; Pleasanis v. Blodgett, 39 Nebr., 741, 42 Am. St. Rep,,
624,

Whether in a proper proceeding Joseph Butcher might
not be entitled to recover any sum which he has invested
in the property in excess of that received from his mother
we do not here determine, because he prays for no sucl
~relief in his answer and there is no satisfactory evidence
&8 to just what the property cost.

Complaint is made concerning certain interlocutory
rulings in reference to the pleadings, but these can not be
considered in the absence of a petition in error. The
questions of fact as to alleged adwmissions by appellee we
consider settled by the adverse findings of the court. We
therefore recommend that the decree be affirmed.

Hastings and KiRKPATRICK, CC., concur.

By the Court: For the reasons stated in the toregoing
opinion, the judgment of the district court is

AFFIRMED.
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CHARLES MCGLAVE V. MARY FITZGERALD, ADMINISTRATRIX
OF THE ESTATE OF JOEN FITZGERALD, DECBASED, ET AL

FiLep FEBRUARY 4, 1903. No. 12,447,
Commissioner’s opinion, Department No. 1.

1. Sufficiency of Petition by Creditors Against Administratrix and
County Judge, Calling for an Accounting and Alleging Col-
lusion, Fraudulent Payment and Retention of Illegal Fees.
In an action by a creditor (suing in behalf of all) of an in-
solvent estate against the administratrix thereof and the
county judge for an accounting, a petition which alleges col-
lusion between the defendants, and a fraudulent payment and
retention of illegal fees to the prejudice of the creditors, is
sufficient as against a demurrer.

2. Jurisdiction of District Court: MoTioN T0 RETAX COSTS: ACTION
ON BOND: STATUTORY PENALTY. The district court is not de-
prived of jurisdiction in such a case because plaintiff might
have moved to retax the costs in the county court, or brought
an action on the bond of the administratrix, or sued to recover
the statutory penalty for taking illegal fees.

3. Technical! Refusal by Administratrix to Sue. Allegations of col-
lusion and fraud on the part of such defendants, are sufficient
to entitle a creditor to bring such an action without showing
a technical refusal by the administratrix to sue.

Error from the district court for Lancaster county.
Action for accounting. Tried below before CornisH, J.
Reversed.

John 8. Bishop, for plaintiff in error.

James Manahan and Thomas J. Doyle, for defendant in
error Mary Fitzgerald.

Allen W. Field, for defendant in error Samuel T.
Cochran.

LoBINGIER, C.

In the court below plaintiff in error filed a petition
containing the following averments:

Sylla,ious hy court; catch-words by editor.
33
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¢3. The plaintiff, who brings this action for himself and
on behalf of all other creditors of the estate of John Fitz-
gerald, deceased, who may join herein, complains of the
defendants and alleges that John Fitzgerald, late of said
county of Lancaster, died intestate on the day of
December, A. D. 1894, and that the defendant, Mary itz
gerald, was on the 19th day of February, 1895, duly ap-
pointed administratrix of the estate of the said John
Fitzgerald, deceased, by the county court of said Lan-
caster county, and letters of administration were duly is-
sued to her as such by said court; that she accepted such
office and qualified therefor, aund that ever since Mareh
14, A. D. 1895, she has been and still is the duly ap-
pointed, qualified and acting administratrix of said es-
tate.

«2  And the plaintiff further alleges that at and prior
to his death the said John Fitzgerald was indebted to the
plaintiff ; that after the death of said John Fitzgerald and
within the time fixed by law and allowed by the court for
that purpose, the plaintiff duly filed his claim against the
estate of said John Fitzgerald for the amount of said in-
debtedness, which claim was by said county court of Lan-
caster county duly allowed on the 2d day of February,
1895, in the sum of $1,746.86 and the interest thereon from
the 1st day of January, 1895, at the rate of seven per cent.
per annum, whereof the sum of $1,543 is and remains
wholly due and unpaid, and that the order allowing the
same is and remains in full force and effect, unmodified,
unreversed and unappealed from.

«3 That the claims allowed against said estate and the
valid and legal claims awaiting adjudication are far in
excess of the assets and property of said estate; that said
property and assets are insufficient in value to meet the

valid and legal claims of creditors; and that said estate
is insolvent, and unable to pay its debts in full.

«4 That the defendant, Samuel T. Cochran, from the
24 day of January, 1896, up to the 4th day of Janmary,
1000, was and continued te bo the duly elected, qualified
and acting judge of said county of Lancaster.
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“5. That during the terms of office of maid defendant
Cochran as county judge the defendant Mary Fitzgerald,
as such administratrix, wrongfully, unlawfully and in
fraud of the creditors of said estate, paid to the said Coch-
ran, as his pretended costs in the administration proceed-
ings in said estate in said court [here follow items amount-
ing to $612.40], which payments were to each of said
defendants well known to be far in excess of any legal or
proper costs or charges against said estate in the admin-
istration thereof in said court and were to the manifest
injury and wrong of the creditors of said estate and in
fraud of their rights.

“6. That in truth and in fact the fees and costs justly
and lawfully taxable against said estate during the terms
of office of said defendant Cochran and to him payable
out of the funds of said estate during said time did not
and do not exceed the sum of one hundred fifty dollars
($150).

“7. That during his said terms of office the said Cochran
wrongfully, unlawfully and extortionately charged and
taxed against said estate upon his fee book in said court
the following items, to wit: [Here follows itemized state-
ment of fees paid] each of which items, charges and fees
is without legal warrant, excessive and extortionate, and
that the several sums paid to the said Cochran by the said
administratrix as aforesaid were applied to the payment
of said unlawful, excessive and extortionate fees and
charges while said estate was and was known to be in-

“solvent, and unable to pay its debts in full, to the prejudice
of the creditors of said estate, among whom such sums
ought to have been divided, and in fraud of their rights.

“8. That said several sums so paid upon said unlawful,
extessive and extortionate charges were in equity the
money of creditors of said estate, and were diverted and
paid to said Cochran by said Mary Fitzgerald as admin-
istratrix of said estate wrongfully, without authority of
law, and in fraud of creditors, and that said administra-
trix has wrongfully, and to the prejudice of and in fraud
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of the creditors of said estate, acquiesced in said unlawful,
fraudulent and excessive charges and has taken and is
taking no steps whatever to recover said sums for said
estate and for the henefit of creditors thereof.

“9, And the plaintiff further alleges that no part of
such moneys paid to and received by said Cochran by said
administratrix as aforesaid were by said Cochran paid
over to or {urned into the treasury of said county of Lan-
caster, but were and are by him kept and retained.”

The prayer was for an accounting, for the restoration
and distribution of the amount improperly paid as fees,
and for general relief.

To this petition each defendant interposed a demurrer
for want of jurisdiction and for insufficiency, and, these
being sustained, plaintiff elected to stand on his petition
and has brought the case here on error, presenting the
sole question as to the correctness of the ruling by which
the demurrers were sustained.

Defendants in error contend that plaintiff had an ade-
quate remedy by a motion to retax costs in the county
court, and that this excludes the jurisdiction of equity.
The rule announced in the cases relied on is summarized
in Haskell v. Valley County, 41 Nebr., 234, 238, as fol-
lows: “In order for this court to review a judgment for
costs the party against whom the judgment is rendered
must file a motion in the district court to retax the costs
and then come here from the ruling of the court upon
such motion.” In other words, where a party is merely
seeking a different ruling as to the taxation of costs in
an appellate court, he must lay a foundation by a motion
of this kind. But we do not find it anywhere held that
such a motion is a condition precedent to an action to
recover back money illegally exacted as costs. Neither
does it seem to us to take the place of such an action nor
to have been so intended. Such a motion is no doubt
sufficient where the costs have been taxed but not actually
paid, or where the taxing officer stands ready to refund
them providing the taxation be changed. But we are
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unable to see how it could reach a case like this, where,
as is alleged, the costs have not only been paid, but the
official who taxed and collected them refuses to refund.
Plaintiff might have moved for a retaxation in the county
court and upon this basis obtained one in the distriet
court, and still have been, as regards the recovery of the
money, in no better plight than when he started. A
remedy which will deprive equity of jurisdiction must be
as “practical and efficient” as that which equity affords.
Taylor v. Atnsworth, 49 Nebr., 696 ; Sherwin v. Gaghagen,
39 Nebr., 238. This can not be said of a remedy which
forces a suitor to seek ultimate relief in another action,
as is the case where an official refuses, after a motion to
retax, to refund fees illegally collected. The petition al-
leges that defendant Cochran has fraudulently misap-
propriated this money, and that his taxation of costs was
to him “well known to be far in excess of any legal or
proper costs or charges.” A motion to retax costs be-
fore such an official could hardly be more than & vain and
fruitless proceeding.

It is also contended that under the averments of the
petition the administratrix is liable on her bond, and that
as there is no allegation that either she or her sureties are
insolvent, an action on the bond would afford an adequate
remedy. We may presume that this bond complied with
sections 164 and 179 of chapter 23 of the Compiled
Statutes (Annotated Statutes, secs. 5029, 5044), and that
it bound the administratrix “to administer according
to law * * * all * * * goods, chattels, rights,
credits, and estate,” which have come into her possession.
Assuming that the acts complained of would constitute a
breach of this condition (they certainly would not fall
within any of the other conditions prescribed in the
statute), it still remains true that an action on this bond
is a statutory remedy cumulative to and not exclusive of
others. Coney v. Williams, 9 Mass., 114.

As was said in McNab v. Heald, 41 111, 326, 330: “The
rule is well recognized, that, where equity has jurisdic-
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tion, and an act of the legislature confers like jurisdie-
tion on a court of law, it then becomes concurrent in the
two courts. Jurisdiction having once vested in a court
of equity, it remains there until the legislature shall abol-
ish or limit its exercise; as, without some positive act, the
reasonable inference is, that it is the legislative pleasure
that the jurisdiction shall remain upon its old founda-
tions. Story’s Equity, sec. 64, i. Even where courts of
law bhave been vested by legislative enactment with equi-
table jurisdiction, unless there are prohibitory or restric-
tive words employed, the uniform interpretation is, that
they confer concurrent and not exclusive remedial author-
ity.”

We have been cited to no case, and we have found none,
where equity was held to be ousted of jurvisdiction over
an administrator merely because an action on his bond
would lie. For similar reasons a resort to cquity is not
excluded by the remedy provided by scction 34 of chapter
28 of the Compiled Statutes (Anmnotated Statutes, sec,
9060) in the form of a qui-tam action. This is likewise
cumulative (12 Am. & Eng. Ency. Law [2d ed.], 587),
and would, moreover, require a separate action by each
of the creditors in whose behalf this proceeding is brought,
and that against the county judge alone. It was to pre-
vent the necessity of this, and to determine the rights of
all creditors in one proceeding, that chancery originally
took jurisdiction of administration suits. As was said in
Thompson v. Brown, 4 Johns. Ch. [N. Y.], *619, *631: “A
creditor has a right to come here for a discovery of as-
sets. This is a settled and necessary right. * * * He
shall be decreed satisfaction here for his debt, and this
upon the ground of preventing multiplicity of suits.”

The present state of law as regards the jurisdiction of
equity in cases of this kind has been summarized as fol-
lows: “In the United States there are two lines of de-
cisions in regard to the jurisdiction of equity over ac-
counts of executors and administrators. In some states it
is held that the ancient jurisdiction of courts of equity is



- VoL. 67] JANUARY TERM, 1903. 423

McGlave v. Fxtzgerald

not div ested by the statutes which confer similar jurisdic-
tion on the courts of probate, but that such statutes
merely give the courts of probate concurrent jurisdiction
with courts of equity, leaving it to the moving party to
proceed in either court at his option. In other states it is
held that the jurisdiction given by statute to the courts of
probate is exclusive, and that equity can take cognizance of
the matter only when some special ground of equitable in-
terference exists.” 11 Am. & Eng. Ency. Law [2d ed.],
1191, where the authorities on each phase of the pI‘OpOSl
tion are set out.

The cases relied on by defendants in error are from
states which belong to the second class above mentioned.
But even there the right of equity to interfere is recognized
“when some special ground exists.” The petition alleges
that the defendant county judge fraudulently taxed and
collected the fees in question, and that in this the admin-
istratrix acquiesced—in effect, a collusion between these
parties. Now, fraud has always been a “special ground”’ .
of interference, regardless of other remedies. “It is ob-
jected that complainant had ample remedy at law ; and
this is probably true. There has nevertheless alw ays been
a concurrent remedy in equity cases of fraud.” Wyckoff
v. Victor S¢wing Machine Co., 43 Mich., 309, 312. See,
also, Wright v. Hake, 38 ’\Ilch 525, 53 ; Tomplkins v.
Hollister, 60 Mich., 470 479; McKmneJ v. Curtiss, 60
Mich., 611, 620. Agaln “chan(ery always has jurisdic-
tion to enforce a trust.” Coates v. Woodworth, 13 T11.,
654, 659. Tndeed, a trust can not be enforced elsewhele
than in a court of equity. Bartlett v. Dimond, 14 M. & W.
[Eng.], 49. Ames, Cases on Trusts [2d ed.], 37, and
cases cited in notes.

The defendant administratrix is a trustee (Mahar
v. O’Hara, 4 Gilm. [IIL], 424, 428), and the moneys belong-
ing to the estate constitute a trust fund. Ewing v. Maury,
3 Lea [Tenn.], 381. “In equity, the assets which thus pass
into the hands of an executor are treated as a trust fund,
and held by him for the benefit of all persons interested
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therein, according to their relative priorities, privileges
and equities. 1 Story, Equitv Tuvisprudence, sec. 579.
And whenever it is made to appear that there has been a
misapplication of any portion of such trust fund, and it
can be clearly traced into the hands of any person affected
with notice of such misapplication, the trust will be held
at once to attach in favor of the person who has been
wronged. Idem., sec. 581.” Blake¢ v. Chambers, 4 Nebr.,
90, 94. Moreover, it must be remembered that our in-
quiry is not limited to the question whether this petition
sets forth ground for relief in equity. The court in which
this proceeding was brought is not exclusively a court
of equity; neither is it a court of law. It is a court of
general jurisdiction, endowed by the state constitution
with both common-law and equity powers. It had juris-
diction, therefore, to hear this cause whether legal or
equitable, and to award relief accordingly. “The district
courts are courts of general legal and equitable jurisdic-
tion; no forms of action are recognized, and the court has
power to administer either legal or equitable relief ac-
cording as the pleadings warrant and the proof requires.”
Kirkwood v. First Nat. Bank of Hastings, 40 Nebr., 484,
24 L. R. A, 444, 42 Am. St. Rep., 683.

It is urged that the administratrix is the proper party
to bring this action and that the petition alleges no re-
fusal on her part. It does allege, however, that the ad-
ministratrix has paid this money “wrongfully, unlawfully
and in fraud of creditors”; that she has acquiesced in the
excessive charges, “and has taken and is taking no steps
whatever to recover said sums.” As against a demurrer,
we think this amounts to a charge of collusion and shows
that the position of the administratrix is antagonistic to
the interests of the creditors. “It is equally well settled
that where such parties [administrators] are either in
collusion with one holding property alleged to have been
fraudulently transferred, or where, as in this case, it is
actually claimed by them, or the trustee unreasonably re-
fuses to sue, the creditors or other persons interested may
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themselves bring an action for, or reclaim the property
fraudulently transferred, making the transferees and the
trustees parties.” Harvey v. McDonnell, 113 N. Y., 526,
531.

It is also claimed that the petition fails to show that
the defendant Cochran did not comply with the provisions
of section 42 of chapter 28 of the Compiled Statutes (An-
notated Statutes, sec. 9069), requiring him to pay the ex-
cess of fees into the county treasury, and that it must now
be presumed that the county, and not the defendant, holds
the money here sought to be recovered. But on referring
to paragraph 9 of the petition it will be seen that plaintiff
has distinctly alleged that no part of this money has ever
been paid to the county, but is kept and rectained by
Cochran. In the face of this we can not presume that
Cochran paid over other money in place of that which he
holds, nor do we see how it would avail him if such a
presumption could be entertained.

Whether all the averments of this petition can be main-
tained upon a hearing, is quite another question and one
which does not now concern us; but assuming, as we must
here, that they are true, we reach the conclusion that the
petition is sufficient as against these demurrers, and we
accordingly recommend that the judgment be reversed.

HasTiNGgs and KIRKPATRICK, CC., concur,

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed, and
the cause remanded for further proceedings according to

law.
REVERSED AND REMANDED.
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LORENZO V. MORSE ET AL., APPELLEES, V. CITY OF OMAHA

1

2

3

4

BT AL. > APPELLANTS.
FiLED FEBRUARY 4, 1903. No. 12,153.
Commissioner’s opinion, Department No. 1.

. Special Assessment: PETITION: FooT-FRONTAGE: VALID Levy: RE-
PAVING: INJUNCTION. Under the provisions of section 110,
chapter 12¢, Compiled Statutes, 1897, a petition signed by the
owners of a majority of the foot-frontage is requisite to a valid
levy of a special assessment against property specially bene-
fited to pay for repaving, and the collection or enforcement of
such special assessment, will he enjoined where it docs nod ap-
pear that a petition so signed was first obtained.

. Insufficiency of Petition. Petition for repaving in case at bar ex-
amined, and held not signed by owners of a majority of the
foot-frontage.

- Assessment: STATUTORY PROVISIONS. Statutory provisions author-
izing assessments of special taxes against property benefited
by public improvements, are to be strictly construed, and it
must affirmatively appear that the taxing authorities have
taken all steps which the law makes jurisdictional; the failure
of the record to show such proceedings, will not be aided by
presumptions.

. Laches: kEstoPPEL. One who has not been guilty of laches, will
not be estopped to object to the payment of a special agsess-
ment which is void for want of jurisdiction in the taxing au-
thorities to make the assessment.

- Repavement of Street: PETITION: STATUTORY PROVISION: INCUM-
BRANCE: CONVEYANCE. A petition asking for the repavement
of a street does mot come within the provisions of section
4, chapter 36, Compiled Statutes, 1901, as being an incum-
brance or conveyance of land, and where the owner in fee
signs such petition the land will be bound thereby without the
signature of his wife. McLain v. Maricle, 60 Nebr., 353, followed.

. Corporation as Petitioner: UNAUTHORIZED SIGNATURE. The presi-
dent or secretary of a corporation, either singly or jointly, can
not bind the corporate property by signing the corporate name
to a petition asking for a street improvement without being
specially authorized.

. Repaving Street: ABUTTING OWNERS: ORDINANCE: THIRTY DAvs:
AssEssMENT. A statute authorizing the city council to repave

Syllabus by court; catch-words by editor,
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streets under certain conditions, provided that the abutting
property owners should have thirty days from the date of ap-
proval and publication of an ordinance declaring such improve-
ment necessary within which to designate the paving material.
No other reference was made in the statute to such ordinance
declaring the improvement necessary. The property owners
were given thirty days from the publication of a certain ordi-
nance within which to designate the paving material. Held,
That the failure of the council to pass and publish an ordinance
declaring the improvement necessary would not invalidate the
assessment,

8. Unconstitutional Law: DETERMINATION UNNECEssary. The appel-
late court will not pronounce a statute unconstitutional and
void where a determination of the case does not require that
the constitutionality of the statute be determined.

Y. Notice. Notice of the sitting of the board of equalization ex-
amined, and held to comply with the requirements of the
statute. .

10. Special Assessment. The only foundation for special assess-
ments rests in the special benefits conferred upon the property
assessed, and, therefore, the frontage rule per foot can not be
adopted unless the benefits are equal and uniform.

11. Assessment: SPECIAL BENEFITS: FoOT-FRONTAGE: REvVIEW: In-
JuNcrioN. Under the provisions of section 161, chapter 12¢,
Compiled Statutes, 1897, the council, before assessing property
for special benefits, according to the rule per foot-frontage,
must find that the benefits accruing thereto are equal and
uniform. However, where the council fails so to find, a tax-
payer with notice, dissatisfied with the rule per foot-frontage
adopted, should cause such action to be reviewed, and on
failure so to do he will not, in a proceeding to enjoin the col-
lection of such tax, be heard to say that the tax is void.

12. Special Assessment: MATTERS TO BE CONSIDERED IN THE PREMISES.
Where it aftirmatively appears of record that the council in
levying the special assessment took into consideration the ques-
tion of the extent of the benefits, and, preliminary to the levy,
formally and specifically found thut each parcel of land is
specially benefited to an amount equal to the tax assessed
against it, it is immaterial that each parcel has been assessed
an equal amount per front foot, as a finding that the benefits
are equal and uniform need not be in the exact language of
the statute.

APPEAL from the district court for Douglas county.
Injunction. Facts appear in opinion. Heard below be-
fore FAwcCELT, J. Judgment for plaintiffs. Affirmed.
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James H. Adams and Charles E. Morgan, for appellants.
Franklin J. Griffen and Silas Cobb, contra.

KIRKPATRICK, C.

This is a proceeding in equity brought by Lorenzo V.
Morse and other taxpayers against the city of Omaha and
Albert G. Edwards, as city treasurer, to enjoin the de-
fendants from collecting or attempting to collect certain
special taxes and assessments, and for a decree holding
such taxes void and a clound on the petitioncrs’ title, and
praying for a perpetual injunction, and for a decree re-
moving the cloud from the title to their real estate because
of the void taxes and assessments complained of. Trial
was had which resulted in findings by the trial court of all
the issues in favor of the petitioners, and a decree en-
joining the city and its officers from collecting or attempt-
ing to collect such taxes, and removing the cloud created
by such special taxes and assessments from the title to
petitioners’ lands. From this decree the cause is brought
to this court upon appeal by the city of Omaha and its
treasurer.

Very many questions are presented by the record and
ably argued by opposing counsel. Section 110, chapter
12a, Compiled Statutes, 1897,* the charter for cities of the
metropolitan class, among other things, contains the fol-
lowing provision: ‘No repaving shall be ordered except
upon the petition of the owners of a majority of the tax-
able front feet in any improvement district.” It is dis-
closed by the record that street improvement district No.
617 was created by ordinance in the city of Omaha, and
a petition was duly presented to the city council praying
for the repaving of the streets in said district, which pe-
tition purported to contain the signatures of the owners
of more than a majority of the taxable front feet within
the paving district. The first contention of the petitioners

# As amended, Cobbey’s Annotated Statutes, see. 7562,
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in the trial court, was that the petition which was pre-
sented to and acted upon by the city counecil did not in fact
contain the names of the owners of a majority* of the front
feet; and the trial court so found. In answer to this con-
tention and the finding of the trial court, it is urged by
appellants in this case, first, that the petition upon which
the city council acted being regular upon its face, pur-
porting to contain the requisite signers, and the repaving
having been done, the sufficiency of the petition can not
now be attacked collaterally in an action like this; and
second, that the petition did, in fact, contain the names
of the owners of a majority* of the foot-frontage within
the district.

The correct determination of the first question must
depend upon whether a petition in fact containing the
signatures of the owners of a majority of the taxable front
feet is a jurisdictional prerequisite to valid action by the
council in making the assessment. It may, in the first
place, be remarked that the rule firmly established in this
state by a long line of decisions is that statutory pro-
visions authorizing the levy and collection of special as-
sessments shall be strictly construed, and that the record
of such proceedings must on its face affirmatively show
a compliance with all the conditions made necessary by
the statute to a valid exercise of the taxing power. In
discussing this principle, IRVINE, C., in Hutchinson v. City
of Omaha, 52 Nebr., 345, 349, expressing an individual
opinion, said: “Such grants of power hold out temptations
and opportunities for the confiscation of property to such
an extent that the protection of property rights demands
that they should receive the very strictest construcion, and
that the courts should be insistent that the proceedings
should be of the utmost regularity.” Again, in Batty v.
City of Hastings, 63 Nebr., 26, it was said (p. 32): “It
is the settled construction of the statutes of this state

* Thig use of the word majority is a solecism, but it occurs in the
statute.—W. F. B.
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relating to municipal corporations that the several steps
required to be taken in assessing the cost of public im-
provements against property benefited must be construed
strictly.” Medland v. Linton, 60 Nebr., 249; Grant v. Bar-
tholomew, 58 Nebr., 839; Smith v. City of Omaha, 49
Nebr., 883; Harmon v. City of Omaha, 53 Nebr., 164.
Keeping in mind the principle referred to, we will pro-
ceed to an examination of the question presented. I'rom
a reading of the language quoted, it is clear the aect con-
tains a positive prohibition against the city council taking
any steps to repave a street in the absence of a petition
signed by the owners of a majority of the taxable front
feet in any improvement district. We are at a loss to see
how the prohibition could have been couched in language
stronger or more imperative. Every step taken by the
council towards repaving, if taken in the alsence of the
petition designated by this act, is unlawful, and we are
unable to see how the action of the council taking property
in this manner could be said to be the taking of private
property for a public purpose by due process of law.
Judge Cooley, in his work on Taxation [2d ed.], page
656, in construing provisions identical with that involved
herein, says: “Their legislative action, if properly taken,
is conclusive of the propriety of the proposed improve-
ment, and of the benefits that will result, if it covers that
subject, but it will not conclude as to the preliminary
conditions to any action at all; such, for example, as * *
that the particular improvement shall be petitioned for
or assented to by a majority or some other defined propor-
tion of the parties concerned. This last provision is
. justly regarded as of very great importance, and a failure
to observe it will be fatal at any stage in the proceedings.
And any decision or certificate of the proper authorities.
that the requisite application or consent had been made,
would not be conclusive, but might be disproved.”
In 2 Dillon, Municipal Corporations, section 800, in dis-
cussing this question, it is said: “Where the power to
pave or to improve depends upon the assent or petition
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of a given number or proportion of the proprietors to be
affected, this fact is jurisdictional, and the finding of the
city authorities or council that the requisite number had
assented or petitioned is not, in the absence of legislative
provision to that effect, conclusive; the want of such
assent makes the whole proceeding void, and the mnon-
assent may be shown as a defense to an action to collect
the assessment, or may, it has been held, be made the basis
for a bill in equity to restrain a sale of the owner’s prop-
erty to pay it.”

In the statute under consideration there is an entire
absence of any provision tending to make the action of
the city council in passing upon the petition final and
conclusive.

Mulligan v. Smith, 59 Cal., 206, is a leading case upon
this question. There it is said (p. 229): “When, there-
fore, the legislature prescribed that a petition from the
owners of a majority in frontage of the property to be
charged with the cost of the improvement was necessary
to set the machinery of the statute in motion, no step
could be taken under the provisions of the statute, until
the requisite petition was presented. It was the first au-
thorized movement to be made in the opening of the ave-
nue. When taken, officers who were to constitute and
organize a board of public works were authorized to or-
ganize. Until it was taken, they had no such authority.
They could not legally act at all; or if they acted, their
proceedings would be unauthorized and void. The pre-
sentation of the petition required by statute, was therefore
essential. It was, as other courts, in construing similar
statutes, have expressed it, a jurisdictional fact, that may
not be presumed or inferred, upon which rested all the
subsequent proceedings authorized by the statute.”

In Ogden City v. Armstrong, 168 U. 8., 224, 18 Sup. Ct.
Rep., 98, 42 L. Ed., 444, the supreme court of the United
States, quoting Mulligan v». Smith with approval, said
(p. 235): “We agree with the court below in thinking
that no jurisdiction vested in the city council to make an
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assessment or to levy a tax for such an improvement,
until and unless the assent of the requisite proportion of
the owners of the property to be affected had been ob-
tained, and that the action of the city council in finding
the fact of such assent was not conclusive as against those
who duly protested. The fact of consent, by the requisite
number, in this case to be manifested by failure to object.
is jurisdictional, and in the nature of a condition pre-
cedent to the exercise of the power.”

The same doctrine is announced in Sharp v. Speir, 4
Hill [N. Y.], 76, where it is said (p. 88) “Defendant in-
sistg that the petition conferred jurisdiction on the trus-
tees * * * provided they should judge that a ma-
jority of the persons intended to be benefited had signed;
that, by granting the petition and proceeding with the
work, the trustees adjudicated upon the question, and de-
termined that a majority had petitioned; and that this
judgment of the trustees is conclusive upon all persons so
long as it remains unreversed. It is impossible to main-
tain that in this matter the trustees were sitting as a court
of justice, with power to conclude any one by their de-
termination. True, they were called upon to decide for
themselves whether a case had arisen in which it was
proper for them to act, but they acted at their peril. They
could not make the occasion by resolving that it existed.
They had power to proceed if a majority petitioned, but
without such petition they had no authority whatever.
They could not create the power by resolving that they
had it,”—-citing G'raves v. Otis, 2 Hill [N. Y.], 466.

In Auditor General v. Fisher, 47 N. W. Rep. [Mich.],
574, it is said: “The determination of a township board
that a majority of the property holders have signed a
petition for alocal improvement is not conclusive, and,
in the absence of statutory provisions to the contrary,
the question may be investigated in a collateral proceed-
ing ”

As sustaining the rule, the following cases may be
cited: Miller v. City of Amsterdam, 149 N. Y., 288; Vil-
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lege of Hammond v. Leavitt, 181 111., 416; Kline v. City
of Tacoma, 11 Wash., 193, 39 Pac. Rep., 453; Kahn v.
Board of Supervisors, 79 Cal., 388; Corry v. Gaynor, 22
Ohio 8t., 581; Allen v. City of Portland, 35 Ore., 420.

This court, in considering charter provisions like that
involved herein, has many times said that the number of
signers to the petition made necessary by statute was
jurisdictional, although the question seems not in each
case to have arisen in a collateral attack. Harmon v.
City of Omaha, 53 Nebr., 164; Horbach v. City of Omaha,
54 Nebr., 83, 88; Leavitt v. Bell, 55 Nebr., 57; Grant v.
Bartholomew, 58 Nebr., 839; City of Beatrice v. Brethren
Church of Beatrice, 41 Nebr., 358, 362; State v. Birk-
hauser, 37 Nebr., 521.

From an examination of the authorities upon the ques-
tion we are of the opinion that the great weight of au-
thority as well as right reason support the conclusion
which we have reached, that is, that the petition with the
number of signers required by statute is jurisdictional
to the right of the council under an ordinance to repave a
street; and that, being jurisdictional, it follows that the
action of the city council, when not supported by such a
petition, may be collaterally attacked. e are aware
that courts whose decisions are entitled to great respect
hold to a doctrine opposed to the conclusion which we
have reached. This is particularly true of the state of
Indiana, which in several instances seems to have passed
upon the question, reaching the conclusion that the action
of the council based upon a petition which was sufficient
upon its face, was not subject to collateral attack. Board
of Commissioners of Lawrence County v. Hall, 70 Ind.,
469; Faris v. Reynolds, 70 Ind., 359. But a careful ex-
amination of these decisions has led us to the conviction
that they can not be considered as authority upon the
question here presented, involving, as they do, largely
political, rather than property rights.

In Lancoln St. R. Co. v. City of Lincoln, 61 Nebr., 109,
146, cited as authority in support of the contention of

34
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appellants herein, a ruling upon the question under con-
sideration was not necessary to a determination, and the
discussion thereof must be held to be rather the individual
expressions of the writer of that opinion, than the de-
termination of this court. While we concede that there
is some merit in the contention of the city of Omaha, ap-
pellant, that a taxpayer should not be permitted to stand
by while valuable improvements are in progress redound-
ing to the benefit of his property, and then, when called
upon to pay his share of the expense, be heard to object
that the council in its action had no jurisdiction, we can
not say that even such conduct, if free from laches, estops
him. Every man has a right to assume that the public
officers will do their duty and observe the law. If he is
to be charged with notice of what the law containg, he
may well be permitted to assume that the city council will
not proceed with an improvement without observing the
law. The law does not make it incumbent upon him, in
order to preserve his rights, to protest against an improve-
ment, or to make inquiry whether the council has com-
plied with statutory prescriptions, but it does, in our
opinion, very clearly and in mandatory tones, enjoin upon
the council to proceed only upon a petition signed by those
owning a certain definite proportion of the foot-frontage.
While it is true that he who objects to an assessment to
pay for accomplished improvements presumably benefiting
his property may not always be deserving of unalloyed
sympathy, we think that, under a statute such as this, to
hold him estopped, as a general rule, from basing an ob-
jection on the sufficiency of the petition at any stage of
the proceedings, would result more often in hardship and
injustice than would a rule, in our opinion wholly in
harmony with the statute as well as the authorities, that
the council, in making the improvement, acts at its peril.
The law under which the council acts is plain. The work
undertaken by it is of vast importance. Every circum-
stance is calculated to put the authorities upon their
guard. Their conduct in the premises is fraught with the
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possibility of great hardship. The system of special as-
sessments for local improvements, at its best, is not per-
fect. Even where the owners of a majority of the foot-
frontage have united in a valid petition, and the council
has plenary power to proceed, the dissenting owners might
still be-able to make out a moral case of hardship. But
any grievance they might have in such case must, in the
nature of things, be an incident to the steady development
of metropolitan life among a progressive people. Never-
theless, the owner, whose peculiar knowledge of his own
affairs and the status of his property has led him to the
" conviction that the improvement would not be beneficial
to him, if obliged to pay therefor, has the guaranty of the
statute that the council can not take valid action binding
upon him, until at least a majority of the foot-frontage is
represented upon the petition, and upon this guaranty
we think he should in a case such as this be permitted to
rely. Mulligan v. Smith, 59 Cal., 206; Cooley, Taxation,*
p. 573; Harmon v. City of Omaha, 53 Nebr., 164.

It is next contended on behalf of the city that, even if
the action of the city council was subject to examination
in a collateral proceeding, in the case at bar the evidence
discloses that the petition was signed by the requisite
number of the abutting property owners. It is alleged in
-the petition and found by the trial court that G. N. Clay-
ton, who signed as owner of lot 28, Adolph Bowman, who
signed as owner of lot 15, and A. W. Griffen, who signed
as owner of lot 14, were each, at the time of the signing
of the petition, married men, who were occupying the
several lots named with their families as homesteads.
The evidence to sustain the finding of the trial court, is
meagre, but we will assume its sufficiency for the purposes
of this decision. It is contended on behalf of the peti-
tioners that the petition would be invalid as to these three
described lots unless duly signed by the wives of the sev-
eral owners named. Counsel cite section 4, chapter 36,
Compiled Statutes, 1901 (Annotated Statutes, sec. 6203),
as decisive of the question, to the effect that no conveyance

*1st ed.
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or incumbrance of a homestead is valid, unless in its execu-
tion and acknowledgement both husband and wife join.
We are clearly of the opinion that the signing of a peti-
tion for a street improvement is not a conveyance or in-
cumbrance within the meaning of the section quoted.
When the special tax or assessment ripens into an incum-
brance, which it probably does, it is because of the action
of the city council and taxing officers acting in accordance
with the laws authorizing the assessment. While, as we
have heretofore found, a petition signed properly is a
jurisdictional prerequisite, it is not in any sense an in-
cumbrance or a conveyance in ilself. The nature of the
interest of the wife in the homestead, the fee to which is
in the husband, is discussed fully by this court in McLain
v. Maricle, 60 Nebr., 353, HoLcoMs, J., speaking for the
court. We are satisfied with the views therein expressed,
and are of the opinion that the judgment of the trial
court in this respect is wrong, and can not be sustained.

It is next urged by appellees in support of the judgment
that even if it should be found that it was not necessary
to the validity of the signatures of the persons named,
who were occupying lots with their families as homesteads,
that the wives should sign the petition, and admitting
that the petition was sufficient as to those names, yet
from the evidence the court was justified in finding that
the petition respecting the names of the other signers
was insufficient. It is disclosed that the total foot-
frontage on the street being repaved was 1,563.8 feet, one-
half of which would be 781.9. It appears that the name
of Mary Larson, owning lot 32, representing 32 feet, was
signed by her husband, and not in her presence, and with-
out her knowledge or consent. The testimony also shows
that W. C. Janes, who signed for lot 20, representing 64
feet, was not the owner of record of that lot, hut that the
title to the same stood in the name of Annie Janes, his
wife. The testimony shows that Frank D. Brown signed
as owner of lot 27, representing 64 feet, while in fact that
lot was owned jointly by himself and G. N. Clayton, and
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his signature should have been counted only for 32 feet.
Deducting the foot-frontage of the persons named from
the petition, the frontage properly signed would be re-
duced by 128 feet, and after this deduction the petition is
insufficient. Again, it is disclosed by the evidence that
the name of the Omaha Security Company, a corpora-
tion, shown to be the owner of lot 16, signing for 64
feet, was signed to the petition by Thomas Brennan, presi-
dent. I'rom the articles of incorporation of the company
it appears that its business was to be transacted by a
board of directors, and that no action was taken by this
board regarding the improvement in question, and the
president was never authorized to sign the petition. In
fact, the board had no knowledge that the petition was

°*signed. The president testified that he signed the name
of his corporation upon his own responsibility, without
consultation with any of the directors. The rule seems
to be settled that the president and secretary of a corpora-
tion, whether acting singly or jointly, are without power
to bind the corporation by signing a petition for a street
improvement, unless specially authorized so to do by the
board of directors. Mulligan v. Smith, supra; Liebman v.
City of San Francisco, 24 Fed. Rep., 705, 706; Minor v.
Board of Control of the City of Hamilton, 10 Ohio C. C.
Rep., 4. Tt is therefore very clear that the finding of the
trial court that the petition in this respect was insufficient
is fully sustained by the evidence. _

The determination of this case might well be rested on
what has been said, but counsel have devoted much of
their briefs and oral argument to a discussion of some
other questions of considerable importance, and they will
be given brief consideration. It is contended by appellees
that the assessment is invalid because of the failure of the
council to pass an ordinance declaring the improvement
contemplated necessary. This contention is based upon
the following portion of section 110, chapter 12a, Com-
piled Statutes, 1897 (as amended, Annotated Statutes, sec.
7562) : “And whenever any of the improvements herein
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named ¥ * shall be declared necessary by the mayor and
city council, and an improvement- district shall have been
created, then it shall be the duty of the mayor and council
to give the property owners within such district thirty
days from the date of approval and publication of the
ordinance declaring such improvement necessary, to desig-
nate by petition the material to be used in the paving of
the streets,” ete. It is apparent from a reading of this por-
tion of the section, which appears to have been added as
an amendment in 1897, that the legislature assumed that
one of the required steps to be taken by the council pre-
liminary to the making of the improvement was the pas-
sage of an ordinance declaring the improvement nécessary.
It seems to have been the theory of the law-framers that
the abutting owners, required to pay for the improvement,.
should be given a choice in the matter of material. The
provision quoted clearly provides for this option in the
abutting owner. However, it was necessary to fix a limit
of time within which the choice should be made. Accord-
ingly, the provision says that this time shall extend for
thirty days after the date of approval and publication of a
certain ordinance, viz., “the ordinance declaring such im-
provement necessary.” The situation seems to be as if the
legislature, intending to provide that the abutting owners
shall have the selection of the material, and intending to
limit the period within which they shall be obliged to
express their preference, had prescribed that limit by
commencing with the date of a certain ordinance, pre-
sumably already provided for, and designating that or-
dinance as the one declaring the necessity of the improve-
ment. In the provision for a petition of the abutting
owners, the legislature has spoken clearly and in manda-
tory tomes. So also with the provision regarding the
status of the intersection fund. There is no difficulty
under the authorities and this statute to hold these pro-
visions jurisdictional. But when we come to a considera-
tion of the point raised by appellees as to the ordinance
declaring the improvement necessary, reference to which
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is made for the first time in a portion of the statute
clearly intended to govern in the matter of designating the
material, while we have given the matter careful consid-
eration, we can not see that the legislature has said that
the passage, approval and publication of an ordinance
declaring the work necessary is one of the prerequisite
steps to a valid assessment. If it had done so, we would,
doubtless, experience no difficulty under the authorities
cited by app:llees in holding that such declaration was
-also a necessity. Many authorities are cited to sustain
the contention of appellees, but upon examination it is
shown that they were under statutes which spoke directly
anda clearly upon the declaration of necessity. In the
case at bar it appears that an ordinance, duly passed, ap-
proved and published, gave to the abutting owners thirty
days from its date and publication within which to des-
ignate the material. Nothing besides the selection of the
material remained for the owner to do. Under these cir-
cumstances, notwithstanding this ordinance can not in
strictness be said to contain a formal declaration of the
necessity of the improvement, it seems to us that this
portion of the statute has been substantially complied
with. Whether a provision similar to that contained in
many statutes requiring the council first formally to de-
clare the necessity of an improvement before proceeding.
therewith is wise and salutary need not be discussed, but
section 110 does not say, nor are we warranted by the
language therein to infer, that the law-framers intended
that the formal declaration of necessity should precede
the improvement, and that the failure so to declare shall
vitiate subsequent proceedings; aud the safer rule would
seem to us to be that where so much of the statute as is
mandatory and jurisdictional. regarding which the legis-
lative intent is unambiguous, has been strictly complied
with, and nothing remains but the designation, either by
the abutters, or, upon their failure by the mayor and
council, of the paving material, thirty days’ notice, by
ordinance formally passed, approved and published, to
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owners to make the selection, should be held to be suffi-
cient.

It is next contended that section 20 of the charter of
1897 (as amended, Annotated Statutes, sec. 7469) is uncon-
stitutional and void. It is well settled that an appellate
court will not pass upon the constitutionality of a statute
where that question is not necessary to a determination of
the case under consideration. We do not think that the
question of the constitutionality of a portion of the statute
under consideration is material to a disposition of the
case at bar, and, therefore, following the rule just re-
ferred to, we will leave that matter undecided.

It is contended by appellees that the publication of the
notice of the sitting of the board of equalization is in-
sufficient, and was not for the nccessary length of time.
It is disclosed that the council convened on Tuesday, Sep-
tember 13, 1898, at 10 o’clock A. M., for the purpose of
equalizing the assessment. It is also disclosed that notice
of this meeting was published in the Omaha Bee and the
Omaha World-Herald, on the 6th, Tth, 8th, 9th, 10th, 11th
and 12th days of September, being each day for several
days immediately prior to the meeting of the city council
sitting as a board of equalization.

A further contention is that the notice was insufficient,
in not giving the names of the abutting property owners.
No good reason has been offered why this should be done,
and we are of opinion that under the statute it was not
necessary. The notice does set out the lots to be affected
by the levy by their numbers, and as it seems to have been
published the necessary length of time, we are of opinion
that the contention of appellee with regard to this notice
can not be sustained.

It is shown by the record in this case that the property
within the improvement district was assessed at a uniform
rate of a little over $2.50 per front-foot throughout the
district. Appellees insist that there is nothing in the
record to show that the council found as a matter of fact
that the benefits aceruing to the abutting property would
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be equal and uniform throughout the district. Section
161 of chapter 12¢ (Annotated Satutes, sec. 7629) pro-
vides that all special assessments to cover the cost of any
public improvements shall be assessed on the property
abutting the improvement “to the extent of the benefits to
such lots,” by reason of the improvement, such benefits to
be determined by the council, sitting as a board of equal-
- ization, after due notice, “and in cases where the council
sitting as a board of equalization, shall find such benefits
to be equal and uniform, such assessment may be accord-
ing to the foot-frontage.” From a reading of the entire
section we are certain that the evident purpose of the
legislature was to guarantee to the property owner that
his property would never be assessed for special improve-
ments in excess of the benefits specially accruing
thereto by the improvement; and to subserve this
evident legislative intent we think the whole sec-
tion should be construed. It must be constantly
borne in mind that the whole and only founda-
tion for special assessments lies in the special benefits
conferred upon the property assessed, and an assessment
in excess of the benefit so conferred is a taking of prop-
erty for a public use without compensation, and is illegal.
Cain v. City of Omaha, 42 Nebr., 120; Hanscom v. City of
Omaha, 11 Nebr., 37. All, therefore, that the legislature
has made cssential in the proceedings leading up to a
special assessment must be strictly followed, no presump-
tions coming to the aid of him who seeks to enforce the
lien of a special tax. Merrill v. Shiclds, 57 Nebr., 78. In
this case, appellants must show that the taxes were legally
levied; and in Equitable Trust Co. v. O’Brien, 55 Nebr.,
735, 137, this is said to be “no mew doctrine in this
state.” Learitt v. Bell, 55 Nebr., 57. That property shall
be assessed according to the benefits specially accruing is
mandatory. It would be impossible to adopt any other
construction without opening the door to the gravest
dangers and holding out to extravagant municipal author-
ities the strongest temptations to the confiscation of pri-
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vate property. But absolute accuracy, of course, can not
be expected, and the determination of the extent of the
benefits must therefore be left to some tribunal, and the
statute plainly says that it shall be lodged in the council
sitting as a board of equalization, after due notice to the
owners. It is fairly implied in the language employed
that this determination shall be preliminary to the as-
sessment of the cost, that it shall be formal and specific,
that is, that the record shall show that the council actually
took the subject of the extent of the benefits under con-
sideration and came to a conclusion thereon, and further,
that the action of the council was based upon and was in
harmony with such conclusion. To the same effect, and
carrying out the same general idea, is the next sentence,
namely, “and in cases where the council * * * ghall
find such Dbenefits to be equal and uniform, such assess-
ment may be according to the foot-frontage.” This is
tantamount to saying that the assessment shall not be ac-
cording to the foot-frontage, unless the council shall have
found the benefits to be “equal and uniform.” TUnless
the benefits are equal, the foot-frontage rule is a taking
of private property without due process of law, and is
illegal. We think the council in this case adopted the
foot-frontage rule. In the notice of the sitting of the
board of equalization, after giving the sum necessary to
be raised by the proposed assessment, it is said, “which
sum it is proposed to assess upon the lots and real estate
on both sides of said 26th avenue, within said district,
according to the usual scaling back process, pro rata per
foot-frontage at the rate of $2.5089579 per foot, as fol-
lows,” ete. This notice was first published September 5,
1898. It is apparent that the council proposed an assess-
ment according to the foot-frontage. Does the record
show that before passing the ordinance levying this special
tax the council did make the finding which by statute is a
condition precedent to the adoption of the rule per foot-
frontage? The levy ordinance was passed October 10,
1898, and approved October 14, 1898. Therein it is re-
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cited that “whereas it having been and being hereby ad-
judged, determined and established that the several lots
and pieces of real estate hereinafter referred to have
each been specially benefited to the full amount herein
levied and assessed against each of said lots and pieces
of real estate respectively by reason of the repaving,”
ete. The amounts against each lot or parcel of land
are then set out in the ordinance, being the same as those
in the notice of September 5. There is no reason for
bolding that the finding contemplated by the statute as
the basis for an assessment according to the foot-frontage
shall be in the exact language of the statute. We are cer-
tain that the council, in the ordinance referred to, after
due notice, specifically found as a fact that the property
abutting on the district was specially benefited to the
full amount assessed against each tract of land. It is
certain that the question of the extent of the benefits was
determined by the board after deliberation and a hear-
ing. The ordinance contains a specific finding of such
benefits. There is no uncertainty; nothing is left to con-
jecture. What the council as a board of equalization ad-
judged to be the amount of benefit to each parcel of land
abutting may be readily and certainly determined from
an examination of the ordinance. So far as any particu-
lar property in this district is concerned, we have here
an ordinance, passed and approved after due notice and
a hearing, declaring, first, that such property is found
or adjudged to be benefited to a certain extent by reason
of an improvement; and second, that it shall be assessed
to that extent to pay for such improvement. But even
if the city council had failed to make this finding in the
specific manner it did, we are of opinion that such failure
would not render the levy void and subject to collateral
attack. We think that, at most, the failure would be er-
roneous, rendering the action taken liable to be reversed
upon review. Section 161, chapter 12«¢, Compiled
Statutes, 1897 (Annotated Statutes, sec. 7629), provides
that “all such assessments and findings of benefits shall
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not be subject to review in any legal or equitable action,
except for fraud, gross injustice or mistake.” This pro-
vision, in effect, amounts to a declaration that the action
of the city council in finding that the property is benefited
to the full extent of the amount levied, in order to justify
an assessment per foot-frontage, can be reviewed for
fraud, gross injustice or mistake. The taxpayer has notice
of the sitting of the city council to be held for the pur-
pose of equalizing and making the levy, and if he is dis-
satisfied with the action taken concerning the assessment
by front foot, it is his duty to have such action reviewed
by a proper proceeding, aund if he fails to take such action,
he can not be heard in a proceeding by injunction to
allege that the tax is void for failure of the council to
make the finding referred to. Webster v. City of Lincoln,
50 Nebr., 1. It seems that the statute in this regard has,
in the case at bar, been fully complied with, and the find-
ing of the trial court upon this point can not be sus-
tained under the record.

Some of the contentions of the parties herein consid-
ered have not been necessary to a determination of this
case, but have been discussed for the reasons already
given. We have carefully examined the record, and are
satisfied that the special assessment sought to be sus-
tained by appellants is wholly void for the reason that
the petition asking the improvement was not signed by
the owners of a majority of the taxable foot-frontage in
the district. The judgment of the trial court holding such
assessment void, and enjoining its collection, is right,
and it is recommended that the same be affirmed.

Hasmings and LosiNgiEr, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.















































































































































































































































































































































































































































































































































































































































































































































































































































































































