
Weber v. Lockman.  

ALOIs WEBER, SENIOR, V. CHARLES HI. JLOCKMAN ET AL.  

FILED NOVEMBER 19, 1902. No. 12,168.  

Commissioner's opinion, Department No. 3.  

Master and Servant: NEGLIGENCE: DAMAGES: ACT OF SERVANT: 
KNOWLEDGE OF M1ASTER: WISITES OF MASTER. A master may be 
liable in damages caused by negligence committed by his 
servant, while in the course of his employment, although 
the latter may be at the time acting without the knowledge 
or contrary to the known wishes of the former.  

ERROR from the district court for Cedar county. Action 
against master and servant for personal trespass. Tried 
below before GRAVES, J. Judgment for plaintiff, and de
fendant Alois Weber, Sr., brings error. Affirmed.  

James C. Robinson, for plaintiff in error: 

If the act is done while the servant is at liberty from his 
service, and pursuing his own ends exclusively, there can 
be no question of the master's freedom from all responsi
bility, even though the injury complained of could not 
have been committed without the facilities afforded to the 
servant by his relation to his master. Shearman & Redfield, 
Neligence [5th ed.], see. 147; Schouler, Domestic Rela
tions [4th ed.], sec. 491, and cases cited; Da-is v. Hough
tellin, 33 Nebr., 582, and authorities cited; Wl'es tern Union 
Telegraph Co. v. Mullins, 44 Nebr., 732; Little M. R. Co.  
v. Wetmore, 19 Ohio St., 110; Morier v. St. Paul, M. d& M.  
R. Co., 31 Minn., 351; Johanson v. Pioneer Fuel Co., 72 
Minn.,.405, 75 N. W. Rep., 719; Keating v. Mlichigan C. R.  
Co., 97 Mich., 154; Reaumrne v. Newcoiab. 82 N. W. Rep.  
[Mich.], 806; Schiul-it: v. Delta Lumber Co., 85 N. W.  
Rep. [Mich.], 1075; Golden. v. Newbriad, 52 Ia., 59; Dolan 
v. Hubinger. 109 Ia., 408. 80 N. W. Rep., 514; W4inlkler v.  
Fisher, 70 N. W. Rep. [Wis.], 477.
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Weber v. Lockman.  

R. J. Millard and Cassius H. Whitney, for defendant in 
error Charles H. Lockman.  

Benjamin M. Weed, for defendant in error Alois Weber, 
Jr.  

AMES, C.  

This is a proceeding in error to review a judgment in an 
action for damages for personal injuries. The facts out 
of which the cause of action arose are substantially undis

o puted, and are these: The plaintiff in error, Alois Weber, 
Sr., was living upon and cultivating a farm upon which 
there was a herd of cattle belonging to him. As a part of 
the business thus being carried on, it was necessary, or 
desired, to drive the cattle to a place some five or six miles 
from home, and put them in a pasture there. There were 
employed upon the farm, besides the plaintiff in error, his 
son Alois, Jr., and a hired servant named Schweimer. At 
the breakfast table on a Sunday morning, it was proposed 
to drive the animals to pasture on that day, so as to avoid 
interruption of work during the coming week, but the 
elder Weber objected to this course, solely on account of 
the character of the day. There was no further discussion 
of the matter until about two o'clock in the afternoon, 
when Alois, Jr., and Schweimer mounted some horses, and 
turning the cattle into the public highway,. drove them to 
the designated place of destination. Weber, Sr., was 
at or shortly before this time in his house, asleep, and did 
not know of the conduct of the young men until after they 
had departed from the premises with the cattle. After the 
animals had been turned into the pasture, Alois, Jr., aban
doned the direct road home, and made a detour of about a 
mile for the purpose of seeing and visiting with, some young 
men of his acquaintance. Owing to the delay thus oc
casioned, he did not resume his journey homeward until 
nightfall, when he did so accompanied by another young 
man, also on horseback. When he was within a mile and a

470 NEBRASKA REPORTS. [VOL. 66



Weber v. Lockman.  

half or two miles from home, and apparently upon the 
direct road thither, he had been overtaken by darkness, and 
both horses having become unmanageable from fright or 
some other cause, ran rapidly along the road and down a 
hillside near the residence of the defendant in error, whom 
they encountered in the highway, and whom the horse 
ridden by Alois ran over, causing the injuries on account 
of which the judgment was recovered. The court left it to 
the jury to say-First, whether the accident was attribut
able solely to the negligence of Alois; and second, whether, 
if so, such negligence should be imputed to the plaintiff 
in error as a master in the course of whose service it oc
curred. The first question was one peculiarly within the 
province of the jury and will not be further considered.  
The correct answer to the second question is, we think, not 
difficult. The purpose of the elder Weber to have the cattle 
driven to the pasture as a part of the business he was car
rying on, is not in dispute. The only objection he made 
was as to the time when they should be driven, but he does 
not appear to have positively forbidden it to be done on the 
day mentioned. Even if he had done so, he would not thus 
have deprived the act of its character of having been done 
in his service. Disobedience in this regard would not have 
been different, as respects its effect upon his liability, than 
would disobedience to his directions as to the manner of 
driving the animals, or the route to be taken. Such diso
bedience is universally held not to excuse a master from 
responsibility for the negligence of his servants. Cosgrove 
v. Ogdea,* 10 Am. Rep. [N. Y.], 361; Ellegard v. Ackland, 
45 N. W. Rep. [Minn.], 715; Fitzsimmouns v. Milwaukee, L.  
S. & W. R. Co.t 57 N. W. Rep. [Mich.], 127; Cleveland v.  
Newsom. 7 N. W. Rep. [Mich. [, 222. The same principle 
applies to what occurred after the delivery of the cattle at 

* 49 N. Y., 255. In this case it was held that a parent's permission 
to a six-year-old child to go upon a quiet street where few vehicles 
passed, was not ipso-facto negligence, but a question for the jury.  
-W. F. B.  

t 98 Mich., 257. Case of engineer running train without orders of 
train-dispatcher.-W. F. B.  

$ 45 Mich., 62.
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the pasture. The boy was a minor, riding his father's horse.  
It was his duty, after having executed his mission, to return 
the animal to his father's stables. Whatever negligence 
there was in departing from the direct route, or in delay

ing his return until after nightfall, or in the management 
of the horse at the time of the accident, was committed in 

the performance of this duty and service. And besides, it 

does not appear that his departure from the direct route 
was in itself negligent, or that his visit to the young people 
in any way contributed to an accident which did not occur 
until after the visit had ended and lie had resumed his 

homeward journey, and thus returned to the strict line of 
his employment. If the fact of delay until after nightfall 

contributed to the mishap, it was that mere fact, and not 

the occasion for it, which did so. If it was negligent for 
the boy to ride after dark, it is immaterial what induced 

him to incur the risk. We are satisfied that the answer 
given by the jury to this question is the only one which 

the evidence in the record is capable of supporting. The 

conclusion thus reached renders unnecessary the consid

eration of assignments of error in the giving and refusal 
of instructions. The question of negligence was rightly 
left to the jury, and the inference that it occurred in the 

service of the plaintiff in error, is inevitable.  
It is recommended that the judgment of the district 

court be affirmed.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For reasons stated in the foregoing opin

ion, it is ordered that the judgment of the district court be

AFFIRMED.
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Cass County v. Sarpy County.  

COUNTY OF CASS V. COUNTY OF SARPY.* 

FILED NOVEMIBER 19, 1902. No. 12,183.  

Commissioner's opinion, Department No. 3.  

1. Ambiguous Statute: CONSTRUCTION: INTERPRETATION: HARMONY 

WITH CONSTITUTION: PREFERENCE. It is a rule Of Construction 

without exception, that when one of two or more interpreta

tions of an ambiguous statite will bring it into harmony 
with the constitution, and the other or others will cause it 

to conflict therewith, the former and not the latter will be 
preferred.  

2. Bridge: STREAM DIVIDING COUNTIES: CONTRIBUTION: VIOLATION OF 

LAW. A county is excused from contributing toward the 

expense of repairing a bridge over a stream dividing it from 

an adjoining county, by the fact that the county making the 
repairs did so in violation of the law regulating the manner 
of making such repairs upon bridges for the maintenance 
of which it is solely responsible.  

3. - : - : : : CHAPTER 78 ENTITLED "ROADS." 

The provisions of chapter 78, entitled "Roads," of the Com

piled Statutes, relating to the building of bridges over streams 

dividing counties, are not in violation of the constitution.  

Eiuton from the district court for Sarpy county. Dis
allowance of claim by county board; appeal to district 
court. Tried below before BAKER, J. Rehearing of case 
reported in 63 Nebr., 813. Former decision reversed and.  
judgment below affirmed.  

Jesse L. Root, for plaintiff in error.  

William R. Patrick, Carl C. Wright and John F. Stout, 
contra.  

John M. Stewart and Milo D. King, amici curite.  

AMES, C.  

This case is before us on a rehearing granted. from a 
former decision published in 63 Nebr., 813. Counsel for 

*Rehearing allowed. See opinion, p. 476, post.



Cass County v. Sarpy County.  

both parties have expressed their concurrence in that opin
ion, and further reference to it would be unnecessary but 
for the fact that counsel for Kearney county, intervening 
as amici curix, still insist that the proviso added to sec
tion 88 of the statute* by the amendment of 1899, is ap
plicable to such bridges only as have been built pursuant to 
a joint contract between the counties interested. As 
pointed out in a former opinion, and as is contended also 
by counsel, to adopt such a construction would be to bring 
the proviso into conflict with section 89, or to regard it as 
an attempted amendment thereof, and as being, therefore, 
unconstitutional and void. So to do would be to commit 
an offense of which, so far as we know, no court has ever 
been guilty. It is a rule without exception that when one 
of two or more interpretations of an ambiguous statute 
will bring it into harmony with the constitution, and the 
other or others will cause it to conflict therewith, the 
former and not the latter will be preferred. At the time of 
the former hearing the only questions discussed were those 
then decided, but counsel for defendant in error were of 
opinion that a consideration of other provisious of the stat
ute than those then construed would be productive of a 
different result, and a rehearing was granted for the pur
pose of enabling the parties to present their views 
with respect thereto. Sections 83, 84, 85 of the statute, as 
construed by this court, limit the power of counties to 
erect or repair bridges or approaches thereto, in instances 
in which the cost thereof shall exceed .$100, by requiring 
contracts therefor to be let to competitive bidders after the 
adoption of the plans and specifications of the proposed 
works, and after notice of such letting by newspaper adver
tisement in a specified manner. The first mentioned of 
these sections contains a proviso that for the building of all 
bridges in any county that may be required to be con
structed in any one year, the county commissioners may 
let a single contract in the manner to which allusion has 
been made. The case has in this regard taken a curious 

* Compiled Statutes, ch. 78, Cobbey, Annotated Statutes, see. 6086.
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turn. It was announced on the former argument by coun
sel, amici curio, and, as we understood, with the consent 
of other counsel, that however faulty, on account of omis
sion, the petition should be found to be, it should be treated 
by the court as sufficiently charging that the repairs, to 
recover on account of which the action was brought, were 
made pursuant to specific contract by the plaintiff county.  
Upon the later argument it was asserted that this con
cession was made without the consent or knowledge of 
counsel for the defendant county, who repudiated it. We 
do not suppose that there was any intentional attempt to 
mislead the court, but feel bound under the circumstances 
to correct what we are now convinced was a mistaken in
ference of our own. On the present hearing it was con
ceded that Although the pleading may, in this respect, be 
sufficient in any view of the case, yet as a matter of fact a 
specific contract for the repairs in controversy had not 
been made, and counsel desired to be advised whether a 
yearly contract for repairs, made in the manner prescribed 
in the proviso, would be valid; the fact being also admitted 
that the repairs in question were made pursuant to such 
yearly contract.  

A majority of the commissioners of this department are 

of the opinion that this concession is fatal to the right of 
recovery in this action. In other words, that the plaintiff, 
in order to succeed, must allege and prove that the work 
was done pursuant to a specific contract therefor, entered 
into in such form and manner as would have been requisite 

to its validity if the bridge had lain wholly within Cass 
county, and its maintenance had been a charge upon its 
funds exclusively. In this view of the matter, the safe
guards afforded by the above-mentioned statute are in
tended as a protection against the improvident expendi
ture of the public funds, and are available as well by a 
county that may be called upon to partly reimburse such 
expenditure as by the taxpayers of the county in which 
the outlay is originally made. In other words, there being 
no common-law liability, that the county seeking contribu-
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tion can succeed only by alleging and proving a lawful 
expenditure for the object in view, and that there can be 
no such lawful expenditure except pursuant to a contract 
entered into at a time and in the manner prescribed by the 
statute relative to the making of repairs in which the plain
tiff county is solely concerned. To the writer, this argu
ment is far from conclusive or satisfactory. The making 
of the repairs was not an unlawful work, but a lawful work 
done in an irregular and unlawful manner. The plainest 
dictates of justice forbid the authorities and taxpayers of 
Cass county, after having permitted and encouraged this 
work to be done, and after having accepted and enjoyed 
the fruits of it, to deny the bridge builders a reasonable 
compensation therefor. But by the same circumstances 
which rendered Cass county liable, Sarpy county became 
equally bound to make just contribution.  

We are not shaken in our former opinion as to the va
lidity and construction of the statute, but in the foregoing 
majority view of the matter and because of the admission 
that the petition can not, in that view, be effectually cured 
by amendment, it is recommended that this court recede 
from its former decision, and that the judgment of the 
district court be affirmed.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that this court recede from its for
mer decision, and that the judgment of the district court be 

AFFIRMED.  

The following opinion on rehearing was filed November 
5, 1903. Judgment below reversed: 

Commissioner's opinion, Department No. 1.  

Public Work: LABOR AND MATERIALS: GOOD FAITH: ABSENCE OF 
STATUTORY CoNrRACT: REASONABLE VALUE: RECOVERY. One who 
furnishes labor and materials for the creation of a public work, 
in good faith, but in the absence of a contract such as is re-

476 [VOL. 6



VOL. 6G] SEPTEMBER TERM, 1902. 47' 

Cass County v. Sarpy County.  

quired by the statute, is entitled to recover their reasonable 
value, in the absence of a statute expressly or by necessary 
implication denying such right.  

AMES, C.  
This case has been twice previously before this court.  

The first decision (63 Nebr., 813) reversed the judgment 
of the district court and remanded the cause for further 
proceedings, and. the second decision (ante, p. 473) 
affirmed the judgment of that court. This diversity of re
sults grew out of differences of opinion among the judges 
and commissioners respecting the inquiry whether the 
county of Sarpy is relieved of obligation to contribute 
towards defraying the expenses of the repairs, to recover 
which the action is brought, by the fact that Cass county 
neglected to procure the work to be done by letting con
tracts therefor to competitive bidders, after advertisement, 
in the manner required by sections 83-85, of chapter 78 of 
the Compiled Statutes (Annotated Statutes, sees. 6080
6082), entitled "Roads." In consequence of the doubts thus 
arising, the case is now before us after argument upon a 
second rehearing.  

So far as the writer is advised, there has never been any 
contrariety of views among the members of the court con
cerning any other matter litigated or decided on the two 
former occasions, and an additional recital of the facts 
and matters out of which the controversy arose is unneces
sary. Since the latter of the two previous decisions, thiis 
department and the judges have had occasion, in the case 
of Clark v. Lancaster County, to make a thorough. and ex
haustive review of the principles and authorities touching 
the question whbther one who furnishes labor and ma
terials for the creation of a public work, in good faith, but 
in the absence of a contract such as is required by statute, 
is entitled to recover their reasonable value; and by a de
cision filed on the 17th day of September, 1903, the con
clusion is reached that, in the absence of a statute ex
pressly or by necessary implication denying such right, he
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is so entitled. This decision is necessarily conclusive of 
the controversy now before us. It is not disputed that the 
repairs on account of which a recovery is sought, were a 
lawful public work which Cass county was authorized to 
have made, and the sole objection which the defendant 
makes upon this branch of the inquiry is that they were 
not made in a lawful manner. But in the light of the last 
above mentioned decision, it must now be conceded that 
they were made in such manner that the plaintiff was 
obligated to pay their reasonable value, and in any event, it is only upon the basis of reasonable value that the latter 
county is entitled to demand contribution.  

We think there is no merit in the contention that a dif
ferent rule should be applied in such a case as this, than in 
one in which the public work lies wholly within the county 
causing it to be made. The sole inquiry in this regard, as 
we construe the statute, is whether the county construct
ing the work has done so in such a manner as to be legally 
obligated to pay for it. If it has done so, then its treasury, 
citizens and taxpayers are entitled to be reimbursed ac
cording to the measure prescribed by the statute.  

It is recommended that the judgment of this court of 
November 19, 1902, be vacated and set aside, and that that 
of February 6, 1902, be reentered and reaffirmed.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of this court of 
November 19, 1902, be vacated and set aside, and that the 
judgment of the district court be 

REVERSED.



McCormick Harvesting Machine Co. v. Scott.  

MCCORMICK HARVESTING MACHINE COMPANY V. G. W.  
SCoTT.* 

FILED FEBRUARY 19, 1902. No. 11,058.  

Commissioner's opinion, Department No. 1.  

1. General Appearance: WAIVER. A general appearance without 
objection waives any defect in jurisdiction of person of 
defendant.  

2. Right of Property: TRIAL BEFORE JUSTICE: REVIEw. Proceedings 
before a justice of the peace on trial of right of property 
under sections 996, 997 and 998 of the Code of Civil Procedure, 
are reviewable on error.  

ERROR from -the district court for Greeley county. A 
proceeding under the statute (sections 996, 997 and 998 
of the Code of Civil Procedure) for a trial of the right 
of property. Tried below before KENDALL, J. Judgment 
for plaintiff below (Scott), and the defendant company 
brings error. Affirmed.  

O'Neill & Gilbert and Ganoe & Howourd, for plaintiff in 
error.  

John R. Halnna and G. W. Scott, contra.  

HASTINGS, C.  

In this case there seem to be only two questions raised: 
First, whether an objection that no notice was served on 
an attaching plaintiff of a trial of right of property in 
goods attached can be raised after the attachment creditor 
has appeared at the hearing without objection, has taken 
error from an adverse decision to the district court, and 
from that court to this only; second, whether the district 
court has any jurisdiction to entertain proceedings in 
error from a judgment in such a proceeding to try right 
of property.  

There would seem to be no difficulty in either question.  
The first is simply whether in our practice there is any 

* Rehearing allowed. See opinion, p. 481, post.
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such thing as waiver of objection to jurisdiction of person.  
If there can be it seems that there certainly was in this 
case. It is conceded that plaintiff in error participated 
without objection on this ground at the original hearing.  
In fact the first step by plaintiff in error at that hearing 
was to file a general affidavit for continuance. This was a 
general appearance and waived any defect in the notice.  
Plano Manufactiuring Co. v. Nord.8tronut, 63 Nebr., 123.  

The answer to the other question seems equally plain.  
The attaching creditor having secured a reversal of the 
decision of the justice of the peace, the matter was set down 
for hearing in the district court, and another adverse de
cision reached. It is now sought to reverse this on the 

ground that no jurisdiction attached to the district court 
by reason of the proceedings in error, because these pro
ceedings to ascertain the right of property as to goods 
taken on execution or attachment are summary and not 
reviewable. The numerous instances in which they have 
been reviewed on error in this court certainly would indi
cate the contrary, and in State v. Powrell, 10 Nebr., 48, 50, 
it is expressly declared that appeal in such cases will not 
lie, but error proceedings will. It is difficult to see how the 
judgment in this proceeding can fail to come within the 
terms of section 580 of the Code of Civil Procedure, allow
ing the review of judgmentp and final orders made by jus
tices of the peace. The statute expressly authorizes a judg
ment for costs and execution therefor against the attaching 
creditor. This would seem to be final enough.  

It is therefore recommended that the judgment of the 
district court be affirmed.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.



McCormick Harvesting Machine Co. v. Scott.  

November 19, 1902, the following opinion on rehearing 
was filed. Judgment belowo affirmed in part: 

Commissioner's opinion, Department No. 3.  

1. Right of Property: TRIAL BEFORE JUSTICE: JUDGMENT. In pro
ceedings for the trial of the right of property, under section 
996 et seq., Code of Civil Procedure, the only judgment a 
justice is authorized to render is a judgment for costs.  

2. - : ORDER: ITS CHARACTER AND PURPOSE. The order therein 
provided of the justice of the peace to the officer, directing 
restoration of the property, is not a judicial order, but merely 
the means of apprising the officer of the result of the inquisi
tion.  

3. - : REVERSAL OF JUSTICE JUDGMENT IN DISTRICT COURT: JURIS
DICTION To RENDER JUDGMENT LIMITED: VOID JUDGMENT. Upon 

a reversal in the district court of a judgment of a justice 
of the peace rendered in such proceedings, the district court 
has jurisdiction to hear and determine the issues, but its 
jurisdiction to render judgment is limited, as that of a justice 
of the peace, to a judgment for costs, and a judgment for a 
release of the property from the levy, and a restoration 
thereof to the claimant, is unauthorized and void.  

ALBERT, C.  

The plaintiff in error, whom we shall hereafter call the 
.plaintiff, brought an action, aided by attachment, in the 
county court of Greeley county, against certain persons 
not parties to this record. The defendant in 'error, whom 
we shall hereafter call the defendant, claimed the property 
seized under the writ and began proceedings before a jus
tice of the peace for a trial of the right of property, under 
the provisions of section 996 et seq. of the Code of Civil 
Procedure. Such trial resulted in a finding in favor of 
the claimant, upon which the justice of the peace rendered 
the following judgment: "It is therefore considered by 
me that the said Luke Finn, sheriff, release from said levy 
and return to said G. W. Scott said property, and that said 
G. W. Scott recover from the defendant his costs herein 
expended, taxed at $3.10, as follows, per margin." 

The plaintiff prosecuted error from the judgment of the 
justice of the peace to the district court, where such judg

37
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ment was reversed. The district court then, over the plain
tiff's objections to the jurisdiction of the district court 
over the subject-matter where such judgment was reversed, 
set the case down for trial. A trial was had, and upon a 
finding in favor of the defendant, the district court ren
dered the following judgment: "It is therefore considered, 
and adjudged by the court that the said Luke Finn, sheriff 
of said Greeley county, Nebraska, or his successor in office 
release said property from said levy and that the said Luke 
Finn as said sheriff, or his successor in office, and the said 
McCormick Harvesting Machine Company restore to said 
G. W. Scott, said property and that the said G. W. Scott 
recover of and from the said McCormick Harvesting Ma
chine Company his costs herein expended taxed at $-." 
The plaintiff brings this case here on error. The case is 
before us on rehearing. The former opinion is reported 
on page 479, ante.  

The contention of theplaintiff, as we understand it, is 
that the district court had no jurisdiction to hear and pass 
upon the evidence as to the right of property. The 1 
visions of the Code of Civil Procedure under which the 
proceedings were had, are as follows: 

"Sec. 996. When a constable or sheriff shall levy on or 
attach property claimed by any person or persons other 
than the party against whom the execution or attachment 
issued, the claimant or claimants shall give three days no
tice, in writing, to the plaintiff or his agent, or if not found 
within the county, then such notice shall be served by 
leaving a copy thereof at his usual place of abode in such 
county, of the time and place of the trial of the right to 
such property, which trial shall be had before some justice 
of the county, at least one day prior to the time appointed 
for the sale of such property.  

"Sec. 997. If, on the trial, the justice shall be satisfied 
from the proof that the property, or any part thereof, be
longs to the claimant or claimants (or in case when a jury 
is demanded, the jury shall so find), such justice shall 
render judgment against the party in whose favor such
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execution or attachment issued for the costs and issue 
execution therefor, and shall, moreover, give a written 
order to the officer who levied on, or who may be charged 
with the duty of selling such property, directing him to 
restore the same, or so much thereof as may have been 
found to belong to such claimant or claimants.  

"Sec. 998: But if the claimant or claimants fail to estab
lish his or their right to such property, or any part thereof, 
the justice shall render judgment against such claimant or 
claimants for the costs that have accrued on account of 
such trial, and issue execution therefor; and the officer 
shall not be liable .to the claimant or claimants for the 
property so taken." 

It will be observed that the only judgment authorized 
by the foregoing provisions, is a judgment for costs. It is 
true section 997 provides for a written order to the officer 
who levied the writ, or who may be charged with the duty 
of selling the property, to restore the same. But the pro
ceedings are principally for the protection of the officer, 
who may obey or ignore such order as he may see fit.  
State v. Gillespie, 9 Nebr., 505. From these considera
tions, it seems clear to us that such order is not judicial in 
the sense that error will lie therefrom, but is ministerial, 
and intended merely to apprise the officer of the result of 
the inquisition, and that the only judgment the justice of 
the peace had jurisdiction to render was a judgment for 
costs. When the record of the justice of the peace was 
presented to the district court, the first question to be de
termined was whether the judgment of the justice of the 
peace was erroneous. That question was resolved in favor 
of the plaintiff, whereupon, as required by section 601, 
Code of Civil Procedure, the court rendered a judgment of 
reversal, and for the costs that had accrued up to that 
time, in favor of the plaintiff. The plaintiff insists that 
the jurisdiction of the district court in the premises ended 
with the judgment of reversal. We do not think so. Sec
tion 601, supra, also provides that on a judgment 9f re
versal, the cause shall be retained for trial and final judg-
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ment, as in cases of appeal. It is true we may conceive of 
cases where a judgment of reversal would end the case, as 

when the judgment of the inferior court is reversed for 

jurisdictional defects going to the entire judgment. But 
that is not this case. There was a general appearance on 

the part of the plaintiff before the justice of the peace.  
The justice -had jurisdiction to render judgment against 

the plaintiff for costs, as the result of an inquiry he was 
authorized to make. It does not follow from the judgment 

of reversal that such judgment would not have been proper 

on a due hearing on the merits. It merely leaves such in

quiry undetermined, and to be determined, we think, by 
the district court, by virtue of the provisions of section 

601, supra. Section 998, supra, provides that if the claim

ant fails to establish his right to the property, the officer 

shall not be liable to him for the property taken. The 
proceedings are conclusive upon him in the event of his 

failure. Storms v. Eaton, 5 Nebr., 453; Bray v. Saaman, 
13 Nebr., 518. It would be manifestly unjust that he 
should be concluded by a bare judgment of reversal, with
out a hearing on the merits. But in proceedings under 

the provisions of section 996 et seq., supra, the district 

court has no original jurisdiction. Hence in this case, 
after the judgment of reversal, its jurisdiction was limited 

to such judgment as the justice of the peace bad jurisdic
tion to render in the first instance, which we have seen 
was a judgment for costs only. It follows, therefore, that 
the judgment of the district court, so far as it provides for 

a release of the property, and its restoration to the defend

ant, is void.  
It is therefore recommended that such part of the judg

ment of the district court as relates to a release of the 
property from the levy and its restoration to the defend
ant, G. W. Scott, be reversed, and that the judgment for 

costs be affirmed.  

DUFFIE and AMES, CO., concur.  

By the Court: For the reasons stated in the foregoing
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opinion, that part of the judgment of the district court as 
relates to a release of the property from the levy and its 
restoration to the defendant, G. W. Scott, is reversed, and 
the judgment for costs is affirmed.  

JUDGMENT ACCORDINGLY.  

NOTE-The procedure under sections 996, 997, and 998 is taken 

from the Ohio statute, Bates, Annotated Statutes, sees. 6573, 
6574, 6575. The finding of the jury is only conclusive against the 

claimant's right to sue the sheriff. Patty v. Mansfield, 8 Ohio, 369; 
Ralston v. Oursler, 12 Ohio St., 105. The proceeding must be at 
the instance of the claimant. Jones v. Carr, 16 Ohio St., 420.  

A similar provision exists in the state of New York.  
Although there is no express adjudication on the point, the 

general language of text authorities is that an inquisition by a 
sheriff's jury will excuse the sheriff from a return nulla bona and 

repel the charge of false return. Dalton, Sheriff, 146; Bayley v. Bates, 

8 Johns. [N. Y.], *184, *188.  
The- authorities make a distinction between an action against 

the sheriff for taking goods not belonging to the defendant in the 

execution, and an action against him, by the party in the execution, 
for returning nulla bona, uport the strength of such inquisition.  
Townsend v. Phillips, 10 Johns. [N. Y.], *98.  

If the jury find the goods are not the debtor's, the execution 
may then be returned no goods found; and the constable is justified 
in making that return, unless an indemnity be then tendered 
by the creditor; and in case it is, the constable is bound to pro

ceed and sell, notwithstanding the finding of the jury. Curtis v.  
Patterson, 8 Cow. [N. Y.], 65; Van Cleef v. Fleet, 15 Johns. [N. Y.], 147.  

The officer acts at his peril in making a return of no goods found, 

before the jury have passed on the question of title; and, if sued 

for making a false return, the burden is on him to show prop

erty in another than the defendant, thus proving his return true.  

Van Cleef v. Fleet, supra; Magne v. Seymour, 5 Wend. [N. Y.], 309 to 311.  
If the jury find the goods levied on are the debtor's, the constable 

must proceed to sell, and the verdict will protect him from punitive 

damages. Townsend v. Phillips, 10 Johns. [N. Y.], 98.  
Where goods are in the hands and under the control of the 

defendant in the execution, and they are pointed out as his property 
to the constable, by the creditor, the constable is bound to levy. on 

them without indemnity; and if he neglects to do so, and the goods 
are removed beyond his reach, he will have to respond in damages.  
Williams v. Lowndes, 1 Hall. [N. Y.], 579; Camp v. Chamberlain, 5 Denio 
[N. Y.], 198, 203.  

If, after the levy, a claim is interposed to the goods by a third 
person, the constable should proceed to call a jury. Williams v.  
Lowndes and Camp v. Chamberlain, ubi supra.
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The necessity for calling a jury may be dispensed with by taking 
a bond of indemnity from the creditor in the first instance, if 
be is willing to give it. Such bond, even if executed before the 
levy, is valid. Opinion by Roosevelt, J. Chamberlain v. Beller, 18 N.  
Y., 115.  

It would be equally valid, when executed after the levy and 
sale. Westervelt v. Frost, 1 Abb. Pr. [N. Y.), 74.  

A bond given to indemnify a wilful act of trespass, is void as in 
contravention of public policy. The test of the consideration is 
the good faith of the transaction. Coventry v. Barton, 17 Johns.  
[N. Y.], *142, *144; Stone v. Hooker, 9 Cow. [N. Y.], *154; Elliston v.  
Berryiman, 15 Adol. & E. [Eng.], 205; St. John v. St. John's Church, 
15 Barb. [N. Y.], 346; Allaire v. Ouland, 2 Johns. Cas. [N. Y.], *52, *56.  

A sheriff has no authority to institute a proceeding for the trial 
of right of property. This is the exclusive right of the claimant.  
Storms v. Eaton, 5 Nebr., 453.  

The verdict in a proceeding for the trial of the right of property 
concludes the claimant's right to sue the sheriff. Storms v. Eaton, 
supra; Bray v. Saaman, 13 Nebr., 518.  

The statutory remedy for the trial of the right of property 
seized by attachment or execution, is not exclusive. Replevin will 
lie. Scott v. McGraw, 3 Wash. [St.], 675.  

The responsibility which is assumed by a sheriff in making a 
levy upon chattels, must be patent to the most superficial observer.  
The Charybdis is the risk of a stilt in the nature of trespass or 
trover;. the Scylla is an action on the case for making a false return 
of null bone. The statutory trial by a sheriff's jury, is for the pro
tection of the sheriff. The fact that no bond is required (as in re
plevin) is for the benefit of indigent claimants.-W. F. B.  

FRANK A. CARLSON v. EUGENE A. BENTON ET AL.  

FILED NOVEMER 19, 1902. No. 12,151.  

Commissioner's opinion, Department No. 3.  

1. X-Ray Photograph: EvIDENcE: FOUNDATION. To constitute a 
16undation for the introduction of an X-ray photograph in 
evidence, it is not essential that it appear that it was taken 
by a competent person, nor that the condition of the appa
ratus with which it was taken and the circumstances under 
which it was taken, were such as to insure an accurate picture, 
where it has been shown by the evidence of competent wit
nesses that it truly represents the object it is claimed to 
represent.  

2. Reception of Evidence: DISCRETION OF JUDGE. The discretion
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of the trial judge in the reception of such evidence, is not 
absolute, and may not be exercised arbitrarily; and where 

the evidence as to the accuracy of the photograph leaves no 
room for a difference of opinion, its exclusion on the ground 

that a sufficient foundation has not been laid, is an abuse 
of discretion.  

3. Entry of Judgment After Trial Term. The district court has 
authority to enter a judgment on a verdict at a term subse
quent to that at which the trial was had and at which the 
motion for a new trial was overruled.  

4. - : MOTION FOR NEW TRIAL: REVIEw. At a term subsequent 

to that at which the motion for a new trial was overruled 
the unsuccessful party asked the court to render judgment on 
the verdict. Held, That such party was not thereby precluded 
from obtaining a review of errors in this court.  

ERROR from the district court for Merrick county. Ac
tion in the nature of case against defendants for alleged 
malpractice as physicians and surgeons. Tried below be
fore GimisoN, J. Verdict and judgment for defendants.  
Plaintiff brings error. Reversed.  

William T. Thompson and George W. Ayres, for plaintiff 
in error.  

J. W. Sparks and John Patterson, contra.  

ALBERT, C.  

It is alleged in the petition, among other things, that the 
plaintiff sustained a fracure of the bones of his leg below 
the knee and a dislocaticn of one of said bones, and that 
the defendants, at his instance and request, undertook, as 
physicians and surgeons, to treat and heal such injuries; 
that because of the negligence and lack of skill on the part 
of the defendants, the ends of the broken bones were not 
properly brought together, and the dislocation was not 
reduced; that by reason of such omission, the fractured 
bones failed to unite properly, leaving the plaintiff lame 
and causing him great bodily pain. The answer admits 
the fracture of the bones, as alleged in the petition, and 
that the defendants were employed as physicians and sur-
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geons to reduce such fractures; all the other allegations 
of the petition are denied. The answer also charges con

tributory negligence. A trial resulted in a verdict for the 

defendants. Judgment accordingly. The plaintiff brings 
error.  

On the trial the plaintiff offered in evidence an X-ray 

photograph of his injured leg, taken after his injuries had 

been treated by the deferilants. It was objected to, on the 

ground that a sufficient foundation had not been laid. The 

objection was sustained, and the ruling of the court in that 

behalf is now assigned as error. The defendants insist 

that the ruling of the court was right, because the compe

tency of the person taking. the photograph, the condition of 

the apparatus with which it was taken, and that the cir

cumstances under which it was taken, were such as to in

sure an accurate picture, had not been sufficiently shown 

in evidence. To show such matters is simply one way of 

establishing the accuracy of the picture. We do. not under

stand that such way is exclusive. Before the photograph 
was last offered in evidence, the plaintiff had introduced 
evidence tending to prove all the material allegations of 
his petition. In addition, Doctor Arnold had testified, in 

effect, after showing his competency as an expert, that he 

had examined the injured leg by means of the X-ray, after 

it had been treated by the defendants, and found the frac

ture and dislocation alleged .in the petition. His testi

mony tended to show that neither the fracture nor the dis

location had been properly reduced. He further testified 

that the photograph offered in evidence was a true rep

resentation of the position, location and condition of the 

bones of the injured leg, as they were at the time he made 
the examination. The testimony of Doctors Robinson and 

Hunt is to the same effect, save that the former ascertained 
the position, location and condition of the bones by manip

ulation. The means employed by the latter to ascertain 
such facts do not appear. In view of this testimony we 
do not deem it necessary to go into the question of the com

petency of the person who took the photograph, the con-
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dition of the apparatus by means of which it was taken nor 

the circumstances under which it was taken. Such mat

ters would be far less satisfactory evidence, to the ordinary 

mind, that the photograph was an accurate representa

tion of what it was claimed to represent than would the tes

timony of witnesses who were competent to compare it with 

the original and who had thus compared it. The defendants 

cite Bruce v. Beall., 41 S. W. Rep. [Tenn.], 445, in which 

the court says: "It is not to be understood, however, that 

every photograph offered as taken by the cathode or X-ray 

process would be admissible. Its competency, to be first 

determined by the trial judge, depends upon the science, 

skill, experience and intelligence of the party taking the 

picture and testifying with regard to it, and, lacking these 

important qualifications, it should not be admitted." The 

rule thus announced was applicable, doubtless, to the facts 

before the court in that case; but it is too narrow to be 

regarded as a general rule. The novelty of the X-ray 

photograph does not extend to the rules governing its re

ception in evidence. Maps, photographs, drawings and 

models are admissible in evidence when it is shown that 

they fairly represent the object or objects under investiga

tion. There is no good reason why the same rule should 

not apply to photographs of this character. But the de

fendants insist that the admission of. such evidence rests 

within the discretion of the trial judge, and consequently 

the exclusion of the photograph is not reversible error.  

Whatever discretion the trial judge may have in matters 

of this kind, such discretion is not unlimited, nor may it be 

exercised arbitrarily. Reiner v. New York, N. H. & H. R.  

R. Co., 59 N. E. Rep. [Mass.], 671. The uncontradicted 

testimony of the three surgeons mentioned leaves no room 

for a difference of opinion as to the accuracy of the photo

graph offered in evidence. To exclude it under such cir

cumstances, on the ground that a sufficient foundation had 

not been laid, was an abuse of discretion.  

Lastly, it is urged that, whatever error may have been 

in the exclusion of the photograph, it was error without
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prejudice, because there is no conflict in the testimony on 
the question of the existence of the dislocation and im
proper union of the bones. The record does not bear out 
this statement, especially as relates to the dislocation.  
But if it did, it would not be safe to say that the exclusion 
of the photograph worked no prejudice to the plaintiff.  
The condition and position of the bones of the plaintiff's 
leg after it had been treated by the defendants, were 
among the matters to be investigated by the jury. It is 
hardly possible to convey such matters to the average 
mind as clearly by oral testimony as it may be conveyed 
by means of a photograph. The verdict of the jury is 
general, and it would be rash to assume that it was not in
fluenced by the exclusion of the evidence in question.  

The court, on its own motion, among other things, in
structed the jury as follows: 

"3. You are further instructed that the material allega
tions of the petition, not so admitted and assumed, as set 
forth in the last preceding instruction, and upon which 
you must deliberate and make findings before you can 
render a verdict in this case are as follows: First. That 
the defendants carelessly, unskillfully and negligently 
failed to bring the ends and parts of the broken bones into 
apposition so that they could properly unite together; 
that is to place each part opposite to and in close contact 
with the part from which it was broken. Second. That 
the defendants carelessly, negligently and unskilfully 
failed to reduce the dislocation of the fibula of the plain
tiff's leg; that is to place the joint in proper position.  
Third. That defendants carelessly, negligently and un
skilfully failed to apply to said fractures and dislocations 
the proper extensions and counter-extensions, splints and 
bandages to retain said broken bones and dislocated bone 
in their proper position. Fourth. That the defendants 
carelessly, negligently and unskillfully bandaged and 
dressed said injured leg and dislocated joint so that they 
could not properly heal and unite." 

"4. You are instructed that the burden is upon the
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plaintiff and it is for him to prove every material allega
tion set forth in the last preceding instruction by a pre
ponderance of the evidence, if you find that the evidence 
bearing upon any one of these allegations is evenly bal
auced, or that it preponderates in favor of the defendants, 
then the plaintiff can not recover upon such allegation, 
and if you find that the evidence bearing on all these al
legations is evenly balanced, or that it preponderates in 
favor of the defendants, then the plaintiff can not recover 
and you should find for the defendant." 

The plaintiff complains of these instructions, because 
they required him to establish "every material allegation" 
of the petition, specified in the third paragraph of the 
charge by a preponderance of the evidence. We do not 
think the instruction fairly construed admits of that con
struction, especially in view of a subsequent instruction, 
in the following language: 

"If you believe from the evidence that the defendants 
failed to bring the ends and parts of the broken bones into 
apposition so that the bones could properly unite and that 
this failure resulted from the want of ordinary skill and 
care on the part of the defendants; or if you believe from 
the evidence that defendants failed to reduce the disloca
tion, if such dislocation exists, of the fibula of plaintiff's leg 
and that such failure resulted from want of ordinary skill 
and care on the part of the defendants, or if you believe 
from the evidence that defendants failed to apply to plain
tiff's leg such extensions and counter-extensions, splints 
and bandages as would be considered necessary under like 
circumstances by physicians and surgeons of good repute 
in the ordinary practice of their profession, or if you be
lieve from the evidence that defendants did not bandage 
and dress plaintiff's leg with ordinary skill and care.  
And if you further find that the injuries to plaintiff's leg 
were caused by any one or more of these failures or omis
sions you will find for the plaintiff." 

The defendants insist that the plaintiff has no standing 
in this court, be'cause "the court was without any author-
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ity to render a judgment in said cause at another and dif
ferent term of the district court, than that at which the 
case was tried, and the motion for a new trial was over
ruled and a judgment rendered thereon," and because the 
judgment complained of was entered at the plaintiff's 
request. It is true, the judgment was rendered at a term 
subsequent to that at which the motion for a new trial 
was overruled; but we know of no rule that requires the 
final judgment to be rendered at the same term. The judg
ment is the logical product of the prior proceedings in the 
case. With the record of such proceedings before it, the 
court not only had authority, but it was its duty, to render 
the judgment. It is also true -the record shows that the 
judgment was rendered on the plaintiff's motion. The 
motion was made at a term subsequent to the term at 
which his motion for a new trial had been denied. He 
had a right to a hearing in the court of last resort. A final 
judgment was necessary to that end. It would be a mock
ery of justice to deny him a hearing in this court because 
he asked the trial court to do that without which he could 
not obtain such hearing.  

We recommend that the judgment of the district court 
be reversed, and the cause remanded for further proceed
ings according to law.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 
law.  

REVERSED AND REMANDED.  

NOTE.-Roetget Ray.-The discovery of the X-rays is compara
tively recent. The utility and trustworthiness of the results of this 
process, are already so well established as scientific facts as to be 
matter of judicial knowledge. And, if the fact that the exposure 
of the person to these rays is harmless becomes as well established 
in science as is the accuracy of the photographs taken by them, 
there is as much reason why in a proper case the plaintiff should 
be required to submit his neck to those rays for the purpose of
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photographing it as there is for requiring a party to submit his 
person to a physical examination.* Whether science is yet suffi
ciently advanced to justify the courts in taking judicial notice that 
exposure to X-rays is not injurious to the subject, qutvre. In this 
particular case, the evidence was ruled out for insufficient founda
tion. Wittenberg v. Onsgard, 78 Minn., 342, 349.-W. F. B.  

See opinion of Mr. Commissioner AMES in City of Geneva v. Burnett, 
65 Nebr., 464, and note.-W. F. B.  

THOMAS J. DOODY V. NATIONAL MASONIO ACCIDENT 

ASSOCIATION.  

FILED NOVEMBER 19, 1902. No. 12,228.  

Commissioner's opinion, Department No. 3.  

Mutual Accident Association: *HAZARD: CLASSIFICATTON: LIMITED 
RucovtiRy. A mutual accident association classified its mem
bers according to the hazard of their respective occupations.  
The plaintiff belonged to a class which entitled its members 
to $2,500 for the loss of a hand by accident. The members 
of another class were entitled to but $500 for such injury.  
A clause of the by-laws, which were a part of the contract 
of insurance, provided that no greater amount should be 
paid any member than the amount payable to the latter class 
for any injury received while hunting, or in any way using or 
handling firearms. The plaintiff lost his hand by the discharge 
of a gun which he was removing from one room of his house, 
where it was left by one of his boarders, to another. Held, 
That his recovery was limited to $500.  

ERROR from the district court for Lancaster county.  
Action upon accident insurance policy. Tried below before 
FROST, J. Judgment for plaintiff for a part of his de
mand; he brings error. Affirmed.  

Tibbets Bros., Morey d Anderson, for plaintiff in error.  

Frank M. Hall and Carlton C. Marlay, contra.  

* The court had previously held that, in a proper case, the plain
tiff could be compelled to a physical examination under pain of 
having his case dismissed. Wanek r. City of Winona. 78 Minn.. 9.  
-W. F. B.
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ALBERT, C.  

This action was brought on an accident insurance 
policy issued to the plaintiff by the defendant. Defendant 
is a mutual concern, and the members are classified ac
cording to the hazard of their occupations. The plaintiff 
was classified as the proprietor of a boarding house, and 
belonged to "class one," whose members were entitled to 
an indemnity of $2,500 for the loss of a hand, while those 
of class 6 were entitled to but $500 for such injury. The 
by-laws of the defendant, which are part of the contract of 
insurance, provide, among other things, as follows: "Nor 
shall any greater amount be paid to any member or his 
beneficiary than the amount named in class 6 for or on 
account of any injury received by any member while 
hunting, or while in any way .using or handling loaded 
firearms." At a time when the policy was in force the 
plaintiff undertook to carry a loaded gun in his hands, 
from the dining-room, where it had been left by one of his 
boarders, to a closet in an adjoining room. While doing 
so, the gun was discharged, destroying his hand. As 
proprietor of a boarding house, he was entitled, under his 
policy, to an indemnity of $2,500, unless the act in which 
he was engaged at the time of the injury was handling fire
arms, within the meaning of the clause of the by-laws here
inbefore quoted, in which case he would be entitled to but 
$500. The trial court held that the act of removing the 
loaded gun from the dining-room was handling firearms, 
within the meaning of said clause, and directed a verdict 
in favor of the plaintiff for $500, with interest. Judgment 
accordingly. The plaintiff brings error.  

The sole question in this case is whether the plaintiff at 
the time he received the injury was in any way handling 
firearms, within the meaning of the qualifying clause of 
the by-laws; and this question depends upon the meaning 
to be given to the word "handling," as therein used. The 
plaintiff argues that the phrase "in any way," which pre
cedes the word in the qualifying clause, does not enlarge
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the meaning of the word. The authorities cited in sup
port of this proposition hardly support this claim. The 
phrase certainly does not restrict the meaning of the word.  
It should be given some meaning, if possible. While we 
may concede, for the purpose of the argument, that it does 
not enlarge the meaning of the word, we think it at least 
shows an intention on the part of the contracting parties 
that the word should be taken in the comprehensive sense 
in which it is generally used. It is a well-known rule of 
construction that words are to be taken in their ordinary 
meaning unless it appear that the parties used or under
stood them in a different sense. There is nothing in the 
context nor in the record to indicate that the parties to 
the contract of insurance used or understood the word in 
question in any other than the ordinary sense. The plain
tiff contends that as the word is commonly used, it is 
synonymous with the words "ply," "wield," and "manip
ulate." We know of no common use of the word that gives 
it a different meaning than that to be found in the stand
ard lexicons of the language. "To handle" is-defined by 
the Standard Dictionary (1894) as "to use the hands 
upon, turn, adjust, examine, or feel with the hand; touch; 
to manage, contrive, or direct with or as with the hands; 
use; ply; wield; manipulate; as, to handle a musket or an 
oar, etc." By the Century Dictionary (1889) it is defined 
as "to touch or feel with the hand; use the hand or hands 
upon; to manage by hand; use or wield with manual skill; 
ply; manipulate; act upon or control by the hand; in 
general, to manage; direct; control." By Webster's Dic
tionary (1894) it is defined as "to touch; to manage in 
using, as a spade or a musket; to wield; often, to manage 
skillfully." From the foregoing definitions it will be seen 
that while the word may be synonymous with such words 
as "ply," "wield," and "manipulate," none of such words, 
nor all of them, are its verbal equivalent. It is a more 
comprehensive term, and includes not only the act of ply
ing, wielding and manipulating, but touching, using the 
hands upon, acting upon or controlling by the hand, and
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other acts. Had the parties used the equivalent of the 
word, as shown by the foregoing definitions, instead of the 
word itself, there could be no question that the act in 
which the plaintiff was engaged at the time of the injury 
was within the meaning of the qualifying clause of the 
by-laws. We are unable, to see how the legal effect of the 
language is in any manner changed by the use of a word 
which comprehends all such acts. The plaintiff, however, 
invokes the rule that when a policy admits of two mean
ings, that which is most favorable to the insured is always 
to be adopted. That rule has no application to this case.  
There is a difference between a comprehensive term and 
an ambiguous one. The question here is not which of two 
or more meanings shall attach to a word, but whether we 
shall exclude from the meaning of such word certain acts 
which standard authors hold to be included within it. In 
the absence of special circumstances to justify it, the rule 
does not warrant this court in arbitrarily holding that a 
part of the acts included within the meaning of the term 
were not within contemplation of the parties at the time 
the contract was made. In fact we know of no general term 
that so aptly expresses what the plaintiff was doing with 
the gun when he received the injury as the word "hand
ling." 

It is also contended by the plaintiff that the injury was 
received while he was in the ordinary course of his oc
cupation as a boarding-house keeper. We are unable to 
see how that affects the case. There was no unqualified 
promise to indemnify him against accidents occurring 
while he was engaged in such occupation, nor to pay him 
$2,500 for the loss of a hand resulting from such accident.  
On the contrary, the by-laws specifically excepted certain 
acts, among which was that in which the plaintiff was en
gaged when the injury occurred. For the injury resulting 
to the plaintiff while engaged in such act, the promise of 
the defendant was to pay him $500.  

The judgment of the district court is the full measure
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of the defendant's liability, and we recommend that it be 
affirmed.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

CHARLES RUSSELL V. STATE OF NEBRASKA.  

FILED DECEMBER 3, 1902. No. 12,584.  

1. Verdict: MERGER OF LEssER OFFENSE IN GREATER: ACQUITTAL OF 
ONE: CONVICTION OF THE OTrnE. Upon the trial of an informa
tion charging an offense consisting of different degrees, the 
jury may acquit the defendant of the degree charged and 
convict him of any of the inferior degrees.  

2. - : SPECIFICATION OF OFFENSE. By section 489 of the Criminal 
Code the jury are required, in trials for murder, to declare in 
their verdict whether the accused, if they find him guilty, is 
guilty of murder in the first or second degree, or manslaughter.  

3. - : CAPRICE: REJECTION OF CERTAIN EVIDENCE. The fact that 

the jury on the trial of an information charging murder in the 
first degree capriciously, or without sufficient cause, reject the 
evidence showing deliberation and premeditation, is no reason 
why their finding of an intentional and malicious killing should 
be set aside.  

4. Non-Expert Witness. A non-expert witness may give his opinion 
in regard to a matter which men in general are capable of com
prehending, when, from the nature of the case, it is impossible 
for him to lay before the jury all the pertinent facts so as to 
enable them to see the thing he is describing just as he saw it.  

5. Witness: IDENTIFIcATION OF PROPERTY. It is not reversible error 
to permit a witness to testify in regard to the means which he 
employed to identify property which he had been instructed to 
seize for the purpose of being used as evidence in a criminal 
case.  

6. Evidence: HYPOTHESIS IMPLYING GUILT: DEFENDANT'S CHARACTER.  
Any evidence tending to sustain an hypothesis which implies 
guilt is relevant to the issue in a criminal case and can not be 
excluded on the ground that it impeaches defendant's general 
character.  

38
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7. - : UNREASONABLE SEARCH AND SEIZURE. Evidence showing 

that a pair of old shoes, worn by defendant at the time he was 
arrested, was taken from the jail in his absence and without 
his consent, does not establish a violation of his constitutional 
right to be secure against unreasonable searches and seizures.  

S. Argument of Counsel: MEIIRE ARTICULATION: LIMIT: RULE. There 

is no rule of law that limits counsel in debate to mere articu
lation. le may use any appropriate vehicle of thought to carry 
his conceptions of truth to the jury.  

9. Practice: EVIDENCE: ARTICLES AND DOcUMENTS: JURY RooM. The 

modern practice, both in civil and criminal cases, is to send to 
the jury room all instruments, articles and documents, except 
depositions, which have been received in evidence, and which 
will, in the opinion of the trial judge, aid the jury in their 
deliberations.  

10. Jury: COERCION: FOOD: LIGHT: DRINK: SLEEP: ANCIENT PRAO

TICE: VERDICT. The ancient practice of keeping the jury out 
while deliberating, without food, drink, fire, light or oppor
tunity for sleep, was never in vogue in this state. The rule is 
that a verdict can not stand which is the result of any species 
of coercion.  

11. - : VERDICT: PHYSICAL ENDURANCE: INTELLECTUAL CONVIC

TIoN: DISCRETLON. The length of time a jury shall be kept to
gether in consultation is a matter over which the trial court has 
a large discretionary power, but the verdict must in every case 
represent intellectual conviction and not mere lack of physical 
endurance.  

12. - : - : - : - . The fact that a jury has been 
kept together an unusually long time without reasonable oppor
tunity for sleep, will not vitiate the verdict if it is shown that 
the agreement was deliberate and voluntary and not due to 
fatigue or exhaustion.  

13. - : DiscussIoN or IRRELEVANT MATTERS. The discussion by 
the jury of irrelevant matters upon which counsel for de
fendant based an appeal for acquittal, does not constitute mis
conduct within the meaning of section 490 of the Criminal Code.  

14. Motion for New Trial: CONFLICTING EVIDENCE. On the hearing 

of the motion for a new trial in a criminal case the decision 
of the trial judge upon an issue of fact will be permitted to 
stand if the evidence upon which it rests is fairly conflicting.  

15. Evidence. Evidence examined and found sufficient to sustain the 
verdict.  

ERROR from the district court for Dawes county. This 
was the second trial of the case reported 62 Nebr., 512,
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being on an indictment in one count for murder in the 
first degree by shooting. Before WFSTOVER, J. Affirmed.  

Albert V. Orites and Famning, for plaintiff in error.  

Frank N. Prout, Attorney General. Norris Brown, 
Michael J. O'Connell and Michael F. Harrington., contra.  

SULLIVAN, C. J.  

The information upon which this case was tried charged 
Charles Russell with having killed Alois F. Staudenmaier 
unlawfully, purposely, feloniously and of deliberate and 
premeditated malice. The jury found the accused guilty 
of murder in the second degree and the court sentenced 
him to imprisonment in the penitentiary for a term of 
twenty years.  

There are a very unusual number of assignments in the 
petition in error, but only a few of them have been much 
discussed by counsel, either orally or in the briefs.  

The deceased, a Sioux county ranchman, was found dead 
on the range about three miles from his own home and 
about six miles from the home of Russell. No one wit
nessed the tragedy, but from the wounds upon the body, 
marks upon the ground and other circumstances, it is cer
tain the killing was intentional and highly probable that 
it was felonious. Both the slayer and his victim were on 
horseback. The latter went out,. as he usually did, be
tween six and seven o'clock in the morning, to look after 
his cattle and, according to the theory of the state, the 
former was lying in wait and shot him. A peculiarly 
shaped horse-track was found near the body, and was fol
lowed close to a point where Russell rode at about eight 
o'clock on the morning of the day that Staudenmaier was 
killed. The track of Russell's horse was noted and it was 
found to be strikingly similar to the other track. The 
probability that the same horse made both tracks brought 
Russell under suspicion and led to his arrest and prosecu
tion.
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The first and principle ground upon which a reversal of 

the sentence is claimed, is that the court erred in giving as 

part of the charge to the jury the law relating to the minor 

degrees of felonious homicide. Counsel on both sides seem 

to think that the defendant, if guilty at all, was guilty of 

murder in the first degree. We do not think this con

clusion necessarily results from the evidence. In our 
view of the case the trial judge acted with commendable 

prudence in charging as he did. But assuming that the 
defendant was either guilty of murder in the first degree 
or wholly innocent, it seems to us entirely clear that there 

is no error in the instructions of which he may justly com

plain. By section 487 of the (Criminal Gode iIs-prvided 
TKat : "Upon an indictment for an offense consisting of 

different degrees the jury may find the defendant not 

guilty of the degree charged, and guilty of any degree in
ferior thereto, and upon an indictment for any offense 
the jury may find the defendant not guilty of the offense 
but guilty of an attempt to commit the same, where such 
an attempt is an offense." And by section 489 the jury are 
required in all trials for murder, if they find the prisoner 
guilty, to "ascertain in their verdict whether it be murder 
in the first or second degree, or manslaughter." From 
these statutory provisions it is quite evident that on the 
t 'al of an information charging murder in the first degree 
the jury may, if the evidence warrants it, find the accused 
guilty of any of the lower grades of homicide. The fact 
that the jury rejected capriciously, or without sufficient 
cause, the evidence showing deliberation and premedita
tion, is no reason why their finding of an intentional and 
malicious killing should be set aside. Baker v. State, 4 
Tex. App., 223; Parker v. State, 22 Tex. App., 105; State v.  

Hopper, 71 Mo., 425. This view is consistent with Vollmer 
v. State, 24 Nebr., 838; Botsch v. State, 43 Nebr., 501; 
Fager v. State, 49 Nebr., 439; Strong -v. State, 63 
Nebr., 440,-and is not in conflict with any of the 
cases cited by counsel for defendant. State v. Mahly, 
68 Mo., 315, was not reversed because the law in relation
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to murder in the second degree had been given to the jury, 
but on account of misconduct of the prosecuting attor
ney. The ground of the decision is thus stated by Mr.  
Justice Henry: "The circuit court should have rebuked 
the prosecuting attorney and told the jury that the law 
was not as the attorney declared it to be, and for not 
having done so, the judgment should be reversed." It was 
remarked in the course of the opinion that the court erred 
in giving an instruction defining murder in the second 
degree because there was no evidence to support it, but 
it was not said, or intimated, that the giving of that in
struction was prejudicial to the defendant.  

In this case there was evidence upon which there might 
have been a conviction of murder in the first degree, and 
if there was error in instructing as to murder in the second 
degree it was favorable to the defendant and against the 
state. This is the meaning of the decision in the case of 
Kastner v. State, 58 Nebr., 767.  

It is also urged as error that the court permitted wit
nesses for the state, over objection, to testify in regard to 
tracks supposed to have been made by the horse which de
fendant rode on the day of the homicide. While it is 
earnestly insisted that the rulings upon this class of evi
dence were prejudicially erroneous, it is admitted that 
they do not go quite to the extent of violating the rule laid 
down in the opinion reversing the former conviction. This 
admission vindicates the action of the court. The decision 
in the case of Russell v. State, 62 Nebr., 512, is based upon 
a dictum in Clough v. State, 7 Nebr., 320, and goes to as 
great a length in excluding opinion evidence as we are 
willing to go. It is frequently impossible for a witness to 
lay before the jury all the pertinent facts so as to enable 
them to see the thing that he is describing just as he saw it.  
His conclusion and the facts from which it is drawn can 
not always be separated. In such cases opinion evidence 
is competent, because a mere description, without an opin

. ion, would convey a very imperfect and inadequate idea 
of the thing described. 1 Greenleaf, Evidence, seca 440,
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440b; 2 Jones, Evidence, sees. 362, 363; State v. Reitz, 83 
N. Car., 634; Commonwealth v. Pope, 103 Mass., 440; Co m
monwealth v. Choate, 105 Mass., 451; Commonwealth v.  
Sturtivant,* 117 Mass., 122. In the case last cited it is 
said that "common observers, having special opportunity 
for observation, may testify to their opinions as con
clusions of fact, although they are not experts, if the 
subject-matter to which the testimony relates can not be 
reproduced or described to the jury precisely as it ap
peared to the witness at the time, and the facts, upon 
which the witness is called to express his opinion, are 
such as men in general are capable of comprehending." 

In our judgment, all the evidence relating to the tracks 
made by defendant's horse and by the horse supposed to 
have been ridden by the murderer of Alois F. Standen
maier was rightly received. Much of this evidence was, 
as counsel suggest, unsatisfactory and inconclusive, but 
that was not sufficient to require its exclusion. It was the 
business of the jury to estimate its value, and it must be 
presumed that their estimate was a just one.  

It is claimed that the court erred in permitting the wit
ness Dickman to testify to instructions given him by the 
public prosecutor with respect to the seizure of the horse 
which Russell rode on the day Staudenmaier was killed. It 
is also insisted that it was error to receive the witness's 
account of what he did in identifying the animal. Counsel 
have not clearly indicated their objection to this testimony 
and it seems to us to be altogether unobjectionable. The 
evidence of identification of the horse by his peculiar hoof 
and footprint, and the fact that he was found in defend
ant's pasture, was certainly proper. The instructions of 
the county attorney were explanatory of Dickman's con
duct and in no possible view of the case prejudicial.  

It is contended that the court committed serious error 
in allowing the state to prove that the accused was in the 
habit of carrying firearms, a lariat and a spy-glass. It is 
said that the object of this evidence was to show that he 

* 19 Am. Rep., 401.
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was what is known in frontier parlance as "a bad man." 

We do not so understand the record. It was the theory of 

the state that the man who committed the murder had a 

rope, a revolver and probably a field-glass. The posses

sion of those things was therefore a relevant fact, a frag

ment of the material from which it was expected the con

clusion of guilt would be drawn.  
The state offered in evidence as an inculpatory fact a 

pair of old shoes belonging to defendant. The offer was 

objected to on the ground that the evidence was incompe

tent, irrelevant and improperly obtained. The objection 

was overruled and the ruling is assigned for error. It is 

claimed that by the admission of this evidence defendant 

was deprived of his constitutional right to be secure 

against unreasonable searches and seizures and was vir

tually compelled to give evidence against himself. This 

assignment can not be sustained. It does not appear that 

there was any unreasonable search or seizure. The record 

merely shows that on the day of the preliminary examina

tion, while the defendant was at the court house, the shoes 

were found in the county jail and removed without his 

permission having been first asked or obtained. It does 

not even appear that the shoes were in defendant's cell, or 

that he had any rightful control or dominion over them at 

the time they were taken. The case in this aspect is quite 

like aidrat v. People,* 138 Ill., 103, 105, and People v.  

Hess,t 85 Mich., 128, in which it was held that inerimina

ting effects taken without the owner's consent might, in the 

trial of a criminal case, be used as evidence against him.  

In the closing address to the jury Mr. Harrington, who 

was assisting the county attorney, exhibited the revolver 

of the accused, together with a bullet found in the body of 

the deceased, and used a piece of black crayon to illustrate 

his contention that there was a correspondence between a 

defect in the muzzle of the7 weapon and a defect in the bul

let. The revolver and bullet were in evidence, but the 

crayon was not. It seems that counsel was endeavoring to 

* 27 N. E. Rep., 1085. 1 48 N. W. Rep., 181.
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refute an argument in which Mr. Fanning, one of the at
torneys for defendant, had insisted that the two defects 
were so dissimilar as to prove conclusively that the bullet 
had not been fired from defendant's revolver. In our opin
ion, the conduct complained of was entirely proper. The 
crayon was an argument and a perfectly legitimate one.  
After being forced into the muzzle of the revolver, it con
veyed to the jury an idea, which language, at best but an 
imperfect vehicle of thought, could not so well convey.  
There is, we believe, no rule of law which limits counsel 
in debate to mere articulation. Speech, as a means of 
convincing the understanding, is justly held in high es
teem, but it is not the only means by which counsel's con
ceptions of truth may be driven home.  

The next assignment of error that we shall notice relates 
to the action of the jury in taking to their consultation 
room the pair of old shoes that had been introduced in evi
dence. The trial court was, perhaps, justified in finding 
that the shoes were taken with the knowledge and implied 
consent of defendant's counsel, but in any view of the mat
ter, it did not, in our judgment, constitute misconduct.  
The modern practice, as. we understand it, both in civil 
and criminal cases, is to send to the jury room all instru
ments, articles and documents, other than depositions, 
which have been received in evidence, and which will, in 
the opinion of the trial judge, aid the jury in their delib
erations. 12 Ency. Pl. & Pr., 591; 2 Thompson, Trials, sec.  
2575. In Langworthy v. Connelly,* 14 Nebr., 340, Mr. Jus
tice COBB, after a careful examination of numerous cases, 
reached the conclusion that "in the absence. of statutory 
direction it is, in a great measure, left to the sound dis
cretion of the court as to what papers, books or other mat
ters of evidence, or instructions, the jury will be permitted 
to carry with them to their room upon retiring to consider 
of their verdict." 

Another assignment of error is grounded upon the con
ceded fact that the jury were, after the submission of the 

* 45 Am. Rep., 117, 121
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case, kept together for eighty-nine hours without beds, 
cots or other usual facilities for obtaining sleep. They 
were given food, fire and reasonable opportunity for ex
ercise, but it is insisted that their verdict was, neverthe
less, the result of physical coercion. The restraint, al
though an exceptionally long one, was not per se unlawful.  
Sec. 485, Criminal Code. The length of time a jury shall 
be kept together in consultation is a matter over which 
the trial court has a large discretionary power. And, ac
cording to the ancient authorities, the privations which 
the jury in this case were compelled to endure would not 
tell against their verdict. It was the practice in England, 
even in the time of Blackstone, to keep the jury out with
out meat, drink, fire or light, and to compel them to follow 
the judge's cart to the next assize if they did not come to an 
agreement by the end of the term. Proffatt, Jury Trial, 
sec. 475; Thompson & Merriam, Juries, see. 310; 3 Black
stone Commentaries [Hammond's ed.],-496. But this prac
tice has been long obsolete. In every civilized country 
jurors are now furnished the ordinary accommodations 
and comforts of life, and it has, we believe, become a fixed 
principle of general jurisprudence that a verdict can not 
stand which is the result of any species of coercion. Whar
ton, Pl. & Pr., sec. 731; Commonwealth v. Purchase,* 
2 Pick. [Mass.], 520; People v. Olcott, 2 Johns. Cas. [N.  
Y.], *301; People v. Goodwint 18 Johns. [N. Y.], 187.  
The doctrine of compelling a jury to agree by the pains of 
hunger and fatigue was denounced by Chancellor Kent 
in People v. Olcott (p. 309) as a monstrous doctrine, and 
"altogether repugnant to a sense of humanity and justice." 
And so it was. It had its origin and vogue in rude times 
and among a rude people, but as manners and sentiments 
improved, it fell into disuse and no vestige of it now re
mains. There is now in substance as well as in form a 
trial by jury. The verdict must, as was said by Chief Jus
tice Parker in Commonwealth v. Purchase, be the result of 
a real, and not a formal, consensus of opinion. It must

VOL. 66] 50.5
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represent intellectual conviction, not mere lack of physi
cal endurance. In this case, had nothing appeared but the 
fact that the jury had been kept together for eighty-nine 
hours without reasonable opportunity to sleep, we should 
be very much inclined to think that the agreement was the 
result of coercion. But more does appear. Five jurors 
called by defendant to destroy the verdict gave testimony 
which, we think, fully sustains it. According to the testi
mony of these jurors-and among them were the men who 
voted to the last for acquittal-the agreement was a de
liberate and voluntary one, and was not brought about 
by fatigue or exhaustion. It seems that the men who com
posed the jury were possessed of a large measure of pluck 
and endurance and that those who had been voting for ac
quittal stood resolutely by their opinions until convinced 
that they were wrong. This being so, defendant has no 
reason to complain.  

The claim that the jury were guilty of misconduct in 
discussing the previous trial and conviction of defendant 
is not sustained by the evidence, or, to use a more con
ventional form of expression, the trial court was war
ranted in so finding fron the testimony given by the five 
jurors who testified at the hearing upon the motion for a 
new trial. Where the evidence is conflicting, the finding 
of the trial court upon an allegation of misconduct will not 
be disturbed. Hill v. State, 42 Nebr., 503; Carleton v.  
State, 43 Nebr., 373.  

Some other matters briefly discussed by counsel have 
received due attention, but we do not regard them as suf
ficiently important to justify us in further extending this 
opinion by giving them special consideration.  

The evidence points convincingly to the defendant as 
the murderer of Alois F. Staudenrnaier, and, there being 
no material error in the record, the judgment should be 

AFFIRMED.  

NOTE.-Argunent of Counsel-Use of Easel and Orayon.-On the trial 
of Roland B. Molineux before Recorder Goff (1899-1900) for the mur
der of Katharine J. Adams, in the city of New York, the question
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of the identity of handwriting became-material. James W. Osborne, 
assistant prosecutor, in his opening address to the jury, tried to make 
use of an easel-stand and crayon. Bartow S. Weeks, counsel for 
prisoner, objected. The objection was sustained. This objection, 
being in the prisoner's favor, was not reviewed by the court of ap
peals. Ames, Forgery, 220; People v. Molineux, 168 N. Y., 264.  

Search and Seizure-Constitutional Right.-For a full discussion, see 
Cooley, Constitutional Limitations [7th ed.], pp. 424-434; Works of 
John Adams, vol. II., pp. 523-525; Quincy's Reports [Mass.], pp. 469
482; Parton's Case, Quincy's Reports, pp. 51-57; Appendix to Quincy's 
Reports, by Horace Gray, afterwards judge.* 

Merger of the Lesser Offense in the Greater-One may be convicted of 
either of two felonies which are so merged that, if the proper plea 
were interposed, he could not be convicted of both. State v. Buzzell, 
59 N. H., 65.  

The crime of being an accessory before the fact in the perpetra
tion of a felony, merged in the crime of being a principal in the 
same felony. Slate v. Buzzcll, 59 N. H., 65, 68.  

SECTION 3 OF OUR CRIMINAL CODE was borrowed from Ohio. Indiana 
has substantially the same statute. But the constructions of their 
respective courts are widely apart. The statute and respective con
structions follow. The parts of the one statute not found in the 
other are enclosed in brackets.  

OHIO.  

Statute Adopted in 1885.-If any person shall purposely,t and of 
deliberate and premeditated malice, or in the perpetration, or at
tempt to perpetrate any rape, arson, robbery, or burglary, or by 
administering poison, or causing the same to be done, kill [another]; 
[every] such person shall be deemed guilty of murder in the first 
degree.  

Construction Given in 1857.-Purpose to kill is an essential ingredient 
of murder in the first degree by administering poison. Robbins v.  
State, 8 Ohio St., 131, 190. Dicta in the same case make purpose to 
kill essential to any degree of murder.  

INDIANA.  

Statute Adopted in 1843.-If any person [of sound memory and dis
cretion $] shall purposely and of deliberate. and premeditated malice, 
or in the perpetration,§ or attempt to perpetrate, any rape, arson, 
robbery, or burglary, or by administering poison, or causing the 
same to be done, kill [any reasonable creature in being and under 

* See Appendix.  
j This comma was inserted by Judge Swan in his compilation of 

1841.-W. F. B.  
T Words in brackets held not essential in an indictment. Jerry v.  

State, 1 Blackf., 395-396.-W. F. B.  
§ Worden, J., called attention to this patent syntactical error in an 

opinion delivered in 1880, 70 Ind., p. 128. The legislature corrected 
it the following year. It has also been corrected in Ohio.-W. F. B.
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the peace of this state], such person shall be deemed guilty of mur
der in the first degree.  

Construction 1876.-Purpose to kill is an essential ingredient in an 
indictment for murder by poisoning. Bechtelheimer v. State, 54 Ind., 
128.  

1880.-The killing of a human being in the perpetration of a rob
bery, is murder in the first degree, notwithstanding the absence of 
purpose to kill. Moynihan v. State, 70 Ind., 126, 128.  

In view of the fact that length of time is non-essential in the ques
tion of deliberation and premeditation, is not the distinction between 
this term and purpose so occult and metaphysical that it would re
quire the assistance of telepathy to distinguish the two ?-W. F. B.  

THOMAS VAN DUZER V. GEORGE MELLINGER.  

FILED DECEMB3ER 3, 1902. No. 12,239.  

1. Act: TITLE: AMENDMENT. An act entitled "An act to amend sec
tion -, chapter -, Compiled Statutes of Nebraska," justifies 
any legislation by way of amendment to the original section 
which is germane to the subject-matter contained in the section 
amended.  

2. - : - : - : STATUTE OF FJlAUDS: CHATTEL MORTGAGE.  
Section 15 of chapter 32 of the Compiled Statutes, 1901, entitled 
" Frauds," prior to its amendment in 1SS5, provided for the 
filing and indexing of mortgages of chattel property and for 
the release of such mortgages when the conditions thereof had 
been performed; held, that the amendment of the section in 
1885, by providing for the recovery of a stated sum as liquidated 
damages by the mortgagor for failure and refusal of the mort
gagee to release such mortgage after the conditions of the 
mortgage had been performed and after demand therefor, was 
embraced within the proper scope of the legislation enacted by 
the original section and was germane to the subject-matter 
therein contained, and that such amendatory act does not con
travene section 11, article 3, of the constitution, which declares: 
"No bill shall contain more than one subject and the same shall 
be clearly expressed in its title." 

ERROR from the district court for Kearney county.  
Action in the nature of debt to recover the statutory pen
alty for failure to release a chattel mortgage. Tried below 
before ADAMS, J. The plaintiff recovered judgment. The 
defendant brings error. Affirmed.
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John L. McPheely, for plaintiff in error: 

When the act is broader than the title, that portion. in 
excess of the title will be declared void; as where the title 
of the act relates to "all citizens" and the body to "all 
persons." Messenger v. State, 25 Nebr., 674.  

Milo D. King, contra: 

The law will be sustained unless clearly unconstitu
tional. The object of the framers of the constitution was 
not to place the legislature in a strait jacket. Kansas O.  
& 0. R. Co. v. Frey, 30 Nebr., 790, 792.  

HoLcoMB, J.  

An action was brought and judgment recovered for $50 
as liquidated damages for failure to release a chattel 
mortgage after the same had been satisfied and after de
mand therefor, such action being prosecuted under the pro
visions of section 15, chapter 32 of the Compiled Statutes 
of 1901.* The defendant brings error, and the sole ground 
urged for, the reversal of the judgment rendered in the 
trial court is that the provision in the section referred to 
which authorizes a recovery in the sum stated for a failure 
to release a chattel mortgage after full performance of 
its conditions and after demand, is unconstitutional and 
void, as violative of section 11, article 3, of the constitu
tion, which declares: "No bill shall contain more than one 
subject, and the same shall be clearly expressed in its title." 
Section 15 of chapter 32 was amended by the legislature 
of 1885, and by the amendment the right to recover dam
ages in the fixed sum mentioned was given, which had not.  
theretofore existed, and it is this new matter in the act 
which counsel for plaintiff in error contends is uncon
stitutional and void because contravening the provision of 
the constitution we have quoted. In the manner in which 
the subject is presented it is unnecessary for us to discuss 

* Cobbey's Annotated Statutes, sec. 5964.
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anything more than the passage of the amendatory act of 
1885 and ascertain whether, 'in amending the original sec 
tion as it then existed, the fundamental law has been vio
lated. The section, as it stood before the passage of the 
amendatory act, provided that a county clerk should enter 
in a proper book or record the names of all parties to every 
instrument intended to operate as a chattel mortgage, ar
ranging the names of the mortgagors in alphabetical order, 
and noting on such record the time of filing the instrument 
or a copy thereof, and then provided that "such mortgage 
"when satisfied may be discharged by an entry by the mort
gagee or his agent on the margin of such index, which shall 
be attested by the clerk without fee, and the original in
strument or copy so filed shall be returned to the mort
gagor." Compiled Statutes, 1883, ch. 32, sec. 15. The 
amendatory act is entitled "An act to amend section fifteen 
(15) chapter thirty-two (32) of the Compiled Statutes of 
Nebraska, entitled 'Frauds.'-" Session Laws, 1885, p. 260, 
ch. 53. In the section as amended the word "may" in the 
original section as quoted was omitted and word "shall" in
serted in lieu thereof. The provision therein contained for 
returning the instrument to the mortgagor when satisfied 
was omitted, and a proviso was added as follows: "Pro
'ided, also, That the county clerk may discharge a mort
gage on the presentation or receipt of an order in writing 
signed by the mortgagee thereof and attested by a justice 
of the peace or some officer with a seal." It is conceded 
that the amendments of which we have just made mention.  
are entirely proper, and germane to the subject of legisla
tion of which the act was amendatory. It is insisted, how
ever, that the remainder of the section as amended intro
duces a new subject of legislation, is not amendatory, nor 
within the title of the act, and therefore void by reason 
of the constitutional provision quoted. The portion ob
jected to is as follows: "Any mortgagee, assignee or their 
legal personal representatives after full performance of 
the conditions of the mortgage who for the space of ten 
(10) days after being requested shall refuse, or neglect to
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discharge the same as provided in this section-shall be 
liable to the mortgagor, his heirs, or assigns in the sum 
of fifty ($50.00) dollars damages and also for all actual 
damages sustained by the mortgagor occasioned by such 
neglect or refusal, said damages to be reciovered in the 
proper action." This section, as at present existing, has 
heretofore been under consideration by this court with 
reference to its bearing as to the mode of its passage on 
other provisions of the constitution, and it was there held 
constitutional as to such other provisions. Clearwater 
Bank v. Iurkon ski, 45 Nebr., 1. The question of whether 
the' provision objected to was germane to the subject em
braced in the original section and was in fact amendatory 
legislation, as its title implies, was not passed upon, because 
it was not raised in the court below. It is proper here to re
mark that the section under consideration is an amendment 
of one of the sections of the law enacted when the present 
state was under a territorial organization, and appears in 
the Revised Statutes of 1866 (p. 293) under the general 
title of "Real Estate," and under the sub-title of "Fraudu
lent Conveyances and Contracts Relative to Goods, Chat
tels and Things in Action," and was carried into the Com
piled Statutes under the title of "Frauds." The original 
legislation embraces the subject of conveyances intended to 
operate as mortgages on chattel property when the oxecu
tion of the instrument was not accompanied by an im
mediate delivery and followed by an actual and continued 
change of possession of the things mortgaged. All such 
instruments were declared fraudulent and void as against 
creditors of the mortgagor and subsequent purchasers and 
mortgagees in good faith, unless the mortgage, or a true 
copy thereof, was filed and recorded as directed by law.  
The law also provided for a limitation as to the. time such 
an instrument should be valid as a lien on the property 
covered thereby after the same was filed and recorded as 
contemplated by the act. The subject embraced in this 
legislation and the object to be accomplished was mani
festly to give to bona-fide mortgagees a lien on chattel
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property remaining in the possession of the mortgagor, 
and to provide for the extinction of the lien after a limited 
period. By amendment the mortgage lien was permitted 
to be continued for a greater period of time, and provision 
made for the release of record of the lien created thereby 
when the conditions of the mortgage had been satisfied.  
Were it not for these provisions, a lien could not be ac
quired as against creditors and good-faith purchasers on 
chattel property remaining in the control and possession 
of the mortgagor, and over which he exercises dominion, 
and apparently absolute ownership, to control and dispose 
of as he may desire. The law provided a system of regis
try of chattel mortgages, whereby notice was imputed to 
all who dealt in respect of the property mortgaged. It is, 
we think, quite obvious that in legislation of this character, 
when the filing of a chattel mortgage and its indexing in 
the manner provided by law creates a valid lien on the 
personal property mortgaged, even though it remains in 
the possession of the mortgagor, the release of such 
lien on the record when the conditions of the mortgage 
have been performed is entirely within the proper scope 
of the act and is comprehended in the general subject-mat
ter of such legislation. The record being made effective 
to give to a mortgagee not in possession of personal prop
erty a valid lien, its release and the unfettering of the chat
tels, that they may be bought and sold in the markets by 
those in the possession and control thereof, is equally as 
important, and is embraced in the general subject of legis
lation; and, as we understand counsel, this is conceded.  
The amendatory act is properly entitled and justifies any 
legislation by way of amendment to the original section 
which is embraced within the general scope of the original 
act and is germane to the subject-matter therein legislated 
upon.  

This brings us, then, to the sole question of whether 
the provision of the section under consideration, allowing 
the recovery of a stated sum as liquidated damages for 
failure and refusal to release a mortgage after its condi-
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tions are performed, is germane to the general subject 
embraced in the original legislation, or is extraneous 
thereto. Upon this point the rule is quite well settled in 
this jurisdiction that where the title to a bill is to amend 
a particular section, no amendatory legislation not ger
mane to the subject-matter of the original section proposed 
to be changed is permissible. Armstrong v. Mayer, 60 
Nebr., 423; State v. Bowen, 54 Nebr., 211, 215; State v.  
Cornell, 54 Nebr., 72. But is not the provision objected 
to, which provides only an adequate means of enforcing the 
statute for a release of the mortgage lien of record when 
satisfied, relevant and germane to the general subject be
ing legislated upon? It seems to us this question must be 
answered in the affirmative. Many of the laws now in 
force not only embrace the principal object to be accom
plished, but additional provisions pertinent to the subject
matter, in order to effectuate more certain and prompt 
execution and enforcement of the law, and command obedi
ence to its provisions. It is obvious that the amendment 
complained-of has been made to the original section with 
the object and for the purpose of enforcing the release of a 
chattel mortgage on the records when its conditions have 
been performed, and without which that portion providing 
for a release of the mortgage when satisfied would not give 
to the mortgagor, who then is entitled to have his property 
freed from the apparent incumbrance, the satisfaction and 
relief he is entitled to. The mortgagor would be helpless.  
The section authorizes and requires a release when con
ditions are complied with, but no adequate means of en
forcing the law's requirement would exist without some 
such provision as contemplated by the amendatory act.  
The amendment comes within the principle laid down in 
Perry v. Gross, 25 Nebr., 826, where it is held that an 
amendatory act entitled "An act to amend sections * * * 
214 * * * of the Criminal Code" was sufficient to 
authorize the amendment of the section by giving a right 
to the recovery of money or property lost in gambling in 

* Session Laws, 1875, p. 11. sec. 25.  
39
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a civil action, in addition to the punishment authorized 

in the original section for engaging in gambling.  

In Singer Mfg. Co. v. Flemin g, 39 Nebr., 679, it is held 

that an act to provide for the better protection of the earn

ings of laborers comprehended legislation authorizing 

a recovery as compensatory damages of the debt, costs, ex

penses and attorney fees, where exempt wages of laborers 

had been garnisheed in violation of the act. It is there said 

in the opinion (p. 684) : "Merely to declare the doing of 

certain acts unlawful would be nugatory unless the act 

itself or other provisions of the law provided a redress for 

injuries inflicted by reason of its violation. Without the 

section providing a remedy the act would not provide 'for 

the better protection of the earnings' of the persons sought 

to be protected. Both a substantial enactment of law and 

a remedy for its violation are fairly included in the title, 
and the act would not be complete in the absence of either 

provision." 
See, also, State v. Power, 63 Nebr., 496, where it is held 

that the title of the act considered in Singer Mfg. Co. v.  

Fleming, supra, also comprehended legislation providing 

for the punishment of those who violate the provisions of 

the act by doing the things therein declared unlawful; 

and the several authorities there cited.  

As to the application and construction generally of 

the constitutional provision invoked, see Kleckner v. Turk, 
45 Nebr., 176; Poffenbarger v. Simith, 27 Nebr., 788; State 

v. Cornell, 50 Nebr., 526; City of St. Louis v. Ticfel, 42 

Mo., 578; O'Leary v. County of Cook, 28 Ill., 534.  

The amendatory act and all provisions of the section 

as amended, we are of the opinion, were germane to the 

subject-matter contained in the original section, as better 

calculated to effectuate the object and purpose of the law 

by providing for a release of a chattel mortgage when 

satisfied, and affording a proper remedy to the injured 

party for the neglect and-refusal to release such lien when 

it became one's duty to do so, and therefore is not in con

travention of the provisions of the constitution appealed 

to in support of the contention that the law is invalid.
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It follows that the judgment of the district court is with
out error and should be affiriued, which is accordingly 
done.  

AFFIRMED.  

STATE OF NEBRASKA, EX REL. JACOB COHN, V. PAUL JESSEN, 
JUDGE.  

FILED DECEMBER 3, 1902. No. 13,005.  

1. Injunction: AFFIDAVITS: BILL OF EXCEPTIONS: PHESA PTIO)N.  
Where affidavits in support of and against the issuance of a 
temporary order of injunction are not preserved in a bill of 
exceptions, this court will presume that they were sufficient 
to support the allegations of the petition and warrant the 
issuance of the order.  

2. Quia Timet: TEMPORaYix INJUNCTION: CONFLICTING EVIDENCE: 
MANDAMUS. Where, in a controversy over title to real estate, 
both parties being before the district court asking that title 
be quieted in each of them respectively, a hearing is had 
on an application for a temporary injunction, and on conflicting 
evidence an order is issued restraining one party from inter
fering with the possession of the other, it can not be said, on 
an application for mandamus, that the order was unauthorized 
and in effect dispossessed the party against whom the injunc
tion runs of property he was in possession of, and for that 
reason is void.  

3. Mandamus: CORRECTION OF Enuoas: ADEQUATE REMEDY IN DUE 
COURSE OF LAW. The writ of mandamus will not issue merely 
to correct errors; it must further appear that the remedy 
prayed for by the application for the writ can be obtained by 
that means only and as a last resort, and that the relator has 
no adequate remedy in the due and ordinary course of the law.  

4. : ERon: APPEAL. The writ will not ordinarily issue when 
its effect would be to reverse or vacate an order of a court 
or tribunal having jurisdiction to nhake the order, and especially 
when such order is one that may be reviewed on error or by 
appeal.  

ORIGINAL application for a writ of mandamus command
iig the respondent, as Judge of the Second Judicial Dis
trict, to dissolve a temporary order of injunction. Writ 
denied.  

William. F. Moran, for relator.  

John C. Watson and John V. Morgan, contra.
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HOLCOMB, J.  

The relator, in an original action brought in this court, 

sues for a peremptory writ of mandamus directed to the 

respondent, as judge of the district court of the second 

judicial district, commanding him to vacate and annul a 

temporary order of injunction allowed in an action pend

ing in the district court for Otoe county, wherein the relator 

was defendant and one Topping plaintiff. The right to 

the writ prayed for is grounded on the proposition that 

the order of injunction which it is sought to have vacated 

in effect transfers the possession of real property from 

the relator to the plaintiff in the action mentioned, and 

that such order is unauthorized, null and void under the 

rule announced in State v. Graves, page 17, ante. We there 

decided that a court or judge had no authority by a provis

ional injunction to transfer the possession of real or per

sonal property from one litigant to another, and that such 

an order, made by a judge at chambers without a hearing 

or an opportunity to be heard, was not only erroneous, but 

absolutely void. The application in the case at bar is sub

mitted on the pleadings and the record of the cause in the 

court below, in which the temporary order of injunction 

was issued. It appears therefrom that one Mary A. Top

ping began an action, equitable in character, against the 

relator and others to quiet the title to certain lands which 

she claimed to own by adverse possession. The relator, 

as defendant, answered in the action and invoked the juris

diction of the court by asking affirmative relief and the 

quieting of the title to the same property in him, he claim

ing it as accretions to lands to which he held the legal 

title along the banks of the Missouri river. After the 

action had progressed to a certain point, a stipulation of 

settlement and dismissal was filed in the case as to all the 

defendants except the relator. As the action then stood, 

the plaintiff and defendant were both before the court, each 

invoking its jurisdiction in his or her behalf, one claiming 

title to the property by adverse possession and the other



State v. Jessen.  

claiming the same property as accretions to lands he then 
owned, and each praying that title thereto might be quieted 
in her and him respectively. When the action had pro
gressed thus far, and while the plaintiff and relator were 
each before the court praying for affirmative relief, the 
plaintiff filed an amended petition, in which she pleaded 
her right to the real estate in controversy and alleged her 
actual open and notorious possession .thereof, and further 
alleged that after the beginning of the action and on May 
13, 1902, the relator procured others (naming them) to 
enter unlawfully and forcibly upon said premises and by 
threats of violence ejected therefrom the plaintiff, her 
agents and employees, and wrongfully and unlawfully 
took possession of the premises and unlawfully and with 
force of arms detained possession thereof; that they tore 
down and destroyed plaintiff's fences on said premises and 
threatened to continue to do so as often as the same were 
restored; and refused to permit the plaintiff to enter upon 
the land or use the same for agricultural purposes, for 
which she alleged she was using it. The plaintiff prayed 
for an injunction restraining the defendant from inter
fering with the possession of the plaintiff of said premises 
pending the action, and for judgment on the final hearing 
quieting title in her. The answer of the relator was, in 
substance, that on the 23d of July, 1902, he entered into 
possession of the premises and that he received possession 
thereof from one Totten, who had been in possession of 
said premises since the spring of 1901, continuously; denied 
that plaintiff was in possession or that she had any right, 
title or interest in the land; alleged his ownership of cer
tain lots adjacent thereto and the acquisition of title 
thereto from the state, and that he thereby acquired title to 
all the lands in controversy. The reply consisted of a gen
eral denial. In the order granting the temporary injune
tion complained of, it is recited that the cause came on to 
be heard on the application for a temporary injunction 
upon the pleadings and affidavits in support of the appli
cation and counter affidavits, upon consideration of which
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the defendant was enjoined until the further order of the 
court from interfering with the plaintiff's possession of 
the land in controversy (describing it) and from destroy
ing or removing any of plaintiff's property located thereon 
or any part thereof. It is further recited that "by agree
ment of parties it is hereby ordered that the above injunc
tion shall not affect any wire placed upon said property 
by the defendant, nor the boat or house-boat now located 
thereon"; and the defendant was given permission to re
move said boat to the land to which he held the legal title, 
to there remain in his possession until the final hearing 
of the case. The affidavits on which the order was granted 
are not preserved in a bill of exceptions, and we can only 
presume that they were sufficient to support the allega
tions of the plaintiff ir her amended petition, and warrant 
the issuance of the order. There is some evidence in the 
nature of admissions in the prior pleadings that the re
lator was in possession of the real estate before the begin
ning of the action, but such evidence is not conclusive, nor 
is it properly before us for consideration, the amended 
pleading having superseded those preceding it. It is 
obvious that the order goes no further than to restrain the 
relator from interfering with the plaintiff's possession of 
the real estate and her property thereon, which she then, 
we must assume, actually held. This was entirely within 
the scope and functions of a temporary restraining order, 
and, the court having jurisdiction of both the parties and 
the subject-matter of the action, we can conceive no sound 
legal principle which would warrant the conclusion that 
the order was unauthorized and void. The court was au
thorized and had jurisdiction to make such orders as 
would protect the litigants in their respective rights in 
the property pending the litigation, and to prevent in
fringement by one litigant on the rights of the other. If 
the court erred in the issuance of the order, this could be 
corrected on a motion to dissolve or on the final hearing; 
or, in the event the relator did not obtain the relief he was 
entitled to, he had a plain, adequate and speedy remedy 
in the due course of law by appeal or error proceeding to
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this court. The application in the case at bar falls far 
short of coming within the rule stated in State v. Graves, 
supra, and Calvert v. State, 34 Nebr., 616. In both 
those cases, the property was confessedly in the pos
session of the person against whom the injunction ran, 
and the provisional orders issued therein had the un
questioned effect of dispossessing those who were in the 
actual and exclusive possession of the property, claiming 
the right thereto, and transferring such possession to 
those on whose applications the injunctions were issued. In 
the case at bar, according to the allegations on which the 
order was based, and, as we must assume, the evidence in 
support thereof, the plaintiff was in the possession of the 
property and the order of injunction protected her in such 
possession until the rights of the litigants could be finally 
determined. The writ of mandamus will not issue merely 
to correct errors; it must further appear that the relief 
prayed for by the application for the writ can be obtained 
by that means only, and as a last resort, and that the 
relator had no adequate remedy in the due and ordinary 
course of the law. It is said that the writ will issue only 
when all other remedies have failed, and that it will not 
issue when its effect would be to reverse or vacate an 
order of a court or tribunal having jurisdiction to make 
such order, although the same may be palpably erroneoos; 
and especially is this so when such order is one that may be 
reviewed on error or appeal. State v. Laflin, 40 Nebr., 441; 
Miles v. State, 53 Nebr., 305, 309; State v. Cornell, 54 
Nebr., 158, 161.  

Thf' trial court in the case at bar not only had jurisdic
tion of the parties and the subject-matter, but the order 
appears to have been one entirely appropriate, and to serve 
the purpose and functions contemplated by law in its 
issuance. In any event, the relator has a plain, speedy and 
adequate remedy at law for a reversal or modification 
should it be made to appear that it was wrongfully issued.  

The application for the writ must be denied, which is ac

cordingly done.  
WRIT DENIED.
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JOSEPH ANSELME, APPELLEE, v. AMERICAN SAVINGS & LOAN 

AsSOCIATION ET AL., APPELLANTS.  

FILED DECE.1MBER 3, 1902. No. 10,381.  

1. Foreign Building and Loan Association: USURY. A foreign build

ing and loan association, which reserves a greater rate of inter

est than $10 per year on the hundred in a contract for the loan 

of money in this state, is not exempt from the penalties of the 

usury laws.  

2. - : - . A contract which provides for the payment of 6 

per cent. interest, payable monthly, on a loan of $1,500, and 

also provides for a "premium" of $1,500, to be paid by the bor

rower by taking stock in that amount in a foreign corporation 
which has not complied with our statute regulating building 

and loan associations, and making monthly payments on said 

stock of $9 eacn until the same is matured, is usurious.  

APPEAL from the district court for Platte county. Ac

tion to cancel a mortgage. Rehearing of case reported in 

63 Nebr., 525. Heard below before ALBERT, J. Judgment 

entered on former hearing vacated, and judgment below 

affirmed.  

John B. Barnes, Mark D. Tyler and Eugene G. Hay, for 

appellants.  

McAllister & Cornelius, contra.  

SEDGWICK, J.  

The former opinion in this case may be found in 63 

Nebr., at page 525. On motion of appellee, who was plain

tiff below, a rehearing was granted. The following stipu

lation appears in the bill of exceptions: "It was agreed 

and understood on the trial that at the time said loan was 

made that the defendant association had complied with 

the laws of his state, and was entitled to do business in 

this state as a building and loan association." There is 

nothing said in the briefs of the parties in regard to the 

meaning and effect of this stipulation. As there was no
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law of this state which would entitle a foreign building 

and loan association to do business in this state at the 

time that this loan was made, it may be that it was in

tended by this stipulation to agree that the association had.  

complied with the laws of its own state, and that the 

words "his state," in that connection, were designedly in

serted. However that may be, no action of the association 

or of anyone else could have entitled it at that time to do 

business in this state. The stipulation, then, was not one 

of fact, but was a stipulation of a conclusion of law, which 

was erroneous, and which, we think, ought to be disre

garded.  
The plaintiff contends that the contract was usurious, 

and that the association, being a foreign corporation, is 

not authorized, under our building and loan association 

laws, to do business in this state. The reply to this con

tention is that the answer which the plaintiff below filed 

to the cross-petition of the defendants does not allege 

facts sufficient to constitute a defense of usury; and, sec

ond, that there was no usury in the contract; and, third, 

that the contract was made in the state of Minnesota, and 

was by the law of Minnesota protected against the defense 

of usury.  
1. It will be seen from the facts stated in the former 

opinion that after the plaintiff had begun this action to 

cancel the mortgage, the defendants filed an answer to the 

petition, and also filed a cross-petition upon the bond and 

mortgage, seeking to foreclose the same; that plaintiff 

then filed an answer to this cross-petition, to which the 

defendants replied; and it is upon the issues formed by 
the cross-petition, the answer thereto, and the reply, that 

the questions discussed are raised. The allegations of the 

answer to the cross-petition are not in themselves sufficient 

to constitute the plea of usury, but in the cross-petition 

the contract between the parties is fully set forth, and the 

answer thereto alleges that this contract, as set forth by 
the defendants' pleading, was usurious, and that the 

premium, $1,500, was retained as usurious interest. There
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can be no doubt that the issues so framed present the ques
tion of usury in the contract.  

2. The plaintiff s application, dated December 21, 1888, 
was for forty shares of stock, and was indorsed, "Wants 
$2,000 by February 1st, if possible." The rules provided 
that "no member can obtain a loan until three months 
after the date of his certificate." Within the three months 
he applied for a loan of $1,500. The record shows that 
a certificate of stock was issued to him for thirty shares, 
but it does not appear whether any certificate for the forty 
shares was ever issued. His original application was 
afterwards indorsed, "Reduced to thirty shares." It is 
apparent that the purpose of the application was for a 
loan of money, and that the relation between the parties 
was that of borrower and lender. But it is insisted that 
the rate of interest was not in excess of 10 per cent., 
allowed by our usury laws, and this contention is based 
upon the proposition that the amount paid upon the stock, 
which was $18 per month, would not, together with the 
monthly payment of interest at 6 per cent. on the $1,500 
received. amount in nine years to more than 10 per cent. on 
the $1,500. This proposition, it will be seen, assumes that 
the stock would be matured within nine years. But there 
is no agreement on the part of the defendant that the 
stock will be matured within that time. One-half of the 
payment upon the stock was for the purpose of producing 
a fund to pay the premium; that is, the $1,500 loaned was 
to be repaid by the fifteen shares of stock when it was 
matured, and the $1,500 premium was to be paid by the 
other fifteen shares of stock when matured. The amount 
paid for the use of the money was in reality $9 per month, 
in addition to the 6 per cent. specified as interest--$7.50 
per month-so that the payments for the use of the money 
under this contract amounted to $16.50 per month; some
thing over 13 per cent. per annum. The contract was 
clearly usurious.  

It has been frequently held in this state that "a foreign 
building and loan association is subject to the penalties of
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the statute against usury." National Mutual Building & 
Loan Ass'n v. Keeney, 57 Nebr., 94; Building & Loan Ass'n 
of Dakota v. Bila-s, 59 Nebr., 458; Interstate Savings &
Loan A w's v. Strine, 58 Nebr., 133, affirmed on rehearing 
in 59 Nebr.,27. The policy of our law is to subject building 
and loan associations to strict supervision. There are many 
things in the organization of the defendant association, and 
its method of doing business, that are not allowed by our 
statute. A foreign corporation which has not subjected itself 
to the supervision of the state is not exempt from its usury 
laws. If it were a fact that the association had provided 
a way by which plaintiff could pay the usurious interest 
out of profits he would derive from investments in the 
stock of the association, that would not constitute a de
fense to the charge of usury. It seems the defendant vio
lated the laws of Minnesota, and upon the application of 
the attorney general its affairs were placed in the hands 
of a receiver. The receiver now insists that this fact dis
tinguishes this case from the cases above cited. There is 
no ground for such a distinction. The rights of the par
ties to the contract were fixed before the appointment of 
the receiver, and the receiver did not take any greater right 
as against this plaintiff than the association had at the 
time of his appointment. The case at bar is clearly within 
the decisions cited. The defendant, therefore, could re
cover from the plaintiff only the amount it originally 
loaned him, without interest or costs. But the plaintiff 
has paid on account of this loan $1,846. It follows that 
the decree of the district court is correct.  

The judgment entered on the former hearing is vacated, 
and the decree of the district court 

AFFIRMED.
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WILLIAM H. MALE, APPELLEE, V. EDWARD W. DAHLGRIN ET 

AL., APPELLANTS.  

FILED DECE1BER 3, 1902. No. 11,129.  

Order of District Court: EVIDENCE: WITNEss. An order of the dis
trict court based upon written evidence, and also the evidence 
of a witness given upon oral examination in the presence of 

the court, will not be reversed if the evidence of such witness, 

if believed, will support the order, unless such evidence is 

clearly inconsistent with the established facts in the case. The 

trial court must determine the credibility of the witness testi

fying before it.  

APPEAL from the district court for Custer county.  

Confirmation of judicial sale of real estate under decree of 

foreclosure. Objection that one of the appraisers was not 

a freeholder. Question tried to the court. Heard below 

before SULLIVAN, J. Finding and decree for plaintiff. De

fendants appeal. Affirmed.  

J. R. Dean, for appellants.  

James Ledwich and John S. Kirkpatrick, contra.  

SEDGWICK, J.  

This is an appeal from an order of the district court for 

Custer county confirming a sale of real estate upon the 

foreclosure of~a mortgage. Before the sale an objection 

was filed that one of the appraisers was not a freeholder, 
and a motion was made in the court below to set aside the 

sale upon that ground. The appraiser was residing upon 

land which he had entered as a homestead under the act 

of congress. The sheriff's return stated that the appraiser 

was a freeholder, but affidavits were filed tending to show 

that the appraiser had stated at about the time of the sale 

that he had not entered the land, nor resided thereon for 

five years, at the time of the appraisement. One witness 

was examined orally. He testified that he had known the 

appraiser for twelve or thirteen years, and was at his place
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in April or May of 1894, and the appraiser and his family 

were then residing upon the homestead in question. This 

was a few months less than five years before the time of 

the appraisement, and it is insisted that there is no posi

tive proof that the residence upon the homestead had been 

the full term of five years. But the witness referred to 

testified, among other things, that the appraiser bought the 

homestead right in 1890, and "I think he lived there, I am 

satisfied in my own mind he lived there prior to that time 

[May, 1894], but I wasn't there." The trial court heard 

this evidence, and is better able to judge of the many con

siderations that affect the credibility of the witness and 

the meaning and force of his testimony. There are no 

facts clearly established by the written evidence that are 

inconsistent with the construction evidently given by the 

trial court to the evidence of this witness. The apprais

er's affidavit was filed, in which he stated that he entered 

the land in 1893 and had lived there continuously from 

that time.  
We think that the order appealed from is sufficiently 

supported by the evidence, and it is therefore 

AFFIRMED.  

JOHN J. TROMPEN V. CHARLES YATES ET AL.  

FILED DECEMBER 3, 1902.. No. 12,221.  

Commissioner's opinion, Department No. 1.  

1. Mortgagees: JoINT POSSESSION: VARIOUS PRIORITY: SHERIFF: CON

VERSION: JOINING AcTIoN. Mortgagees holding mortgages of 

various priority on the same goods, who are jointly in posses

sion of them, may join in an action against the sheriff for 

depriving them of possession and converting the goods to his 

own use.  

2. Invalid Concurrent Mortgage. The fact that another mortgage, 

executed at the same time and as a part of the same transac

tion, was without consideration, will not impeach the other 

mortgages, where the parties act in good faith, supposing the 

first mortgage valid.
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3. Instructions: REFUSAL: ERROn: ASSIGNMENT. Error in refusing 
instructions must be specifically pointed out.  

4. Instruction: PnEFERRING CREDITOR. Not error to instruct a jury, 
in a proper case, as to the right to prefer creditors; nor is it 
error to tell the jury that accidental inclusion of too large an 
amount in securing preferred creditor is not fraud.  

5. : INTERVENER. Not error to tell jury that the same rules of 
law apply to an intervener as to the original defendant, and 
that no judgment is asked as to the intervener.  

ERROR from the district court for Lancaster county.  
Action in the nature of trover. Tried below before 
HOLMES, J. Judgment for plaintiffs and defendant brings 
error. Affirmed.  

Lionel C. Burr, Elmer E. Spencer and Willard E. Stew
art, for plaintiff in error.  

Thomas J. Doyle, George W. Berge and Frank J. Kelley, 
contra.  

HASTINGS, C.  

This was an action brought by the defendants in error 
jointly, claiming damages for the conversion by plaintiff 
in error, as sheriff, of certain goods. February 18, 1897, 
Francis E. Price gave a chattel mortgage on her stock of 
drugs in the store at the corner of Tenth and P streets in 
the city of Lincoln, Nebraska, for $500, to her husband, 
J. W. Price. The same day she also executed a chattel 
mortgage on the same drugs to J. R. Nichols for $100, for 
services as a clerk in the store; also to Chas. Yates for $10, 
for services in the store; also to J. ). Johnson for $25, 
for grocery bill; also to Victor Weiler for $20, borrowed 
money; also to W. L. Garten for $30, borrowed money; 
also to C. M. Seitz for $20, grocery bill; and also to F. J.  
Kelley for $350. Of this amount $266 was claimed to be due 
for past services, $40 for borrowed money, and the remain
der for contemplated services in upholding the transfers; 
but on this indebtedness to Kelley was to be credited
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$90.15, store account. A mortgage was also made to the 
Lincoln Drug Company for $110, and to W. E. Clarke 
for $350, and to Kipp Bros. for $110, to secure indebtedness 
due them. The execution and filing of the mortgages was 
without the knowledge of the mortgagees, except Price, 
Nichols, Weileir and Kelley, but the action was ratified 
subsequently by all of the other mortgagees, who were 
parties to this action. The mortgages of Price, Nichols, 
Kelley and Yates were all filed at 2: 35 P. M.; the mort

gages of Johnson, Weiler, Seitz and Garten at 2:40 P. M.; 
and those of the Lincoln Drug Company, Clarke, and Kipp 
Bros. at 2:45 P. M.,-on February 20, 1897. The mort
gagee Kelley claimed to have taken possession of the stock 
of goods on behalf of the mortgagees immediately on the 
filing of the instruments, and to have placed an inscription 
on the front door, "Closed under chattel mortgage." He 

claims to have retained such possession until the goods 
were levied upon by Sheriff Trompen. The remnant of the 
goods left by the sheriff he claims to haire sold for $585, 
and with the proceeds paid $100 to Nichols and $485 to 
Price. The answer alleges a misjoinder of causes of ac
tion; a misjoinder of parties plaintiff; the seizure of the 
goods in question by the sheriff on an attachment procured 
by Charles K. Cobb, trustee; the dissolution of such at
tachment by the county court; an appeal from such disso
lution, with supersedeas bond, to the district court for Lan
caster county; the affirmation in the district court of the 
county court's order of dissolution; and the filing of an
other supersedeas bond and error proceedings to this 
court, which are in the answer alleged to be still unde
termined, and by reason of the pendency of such proceed
ings in this court, that this action was prematurely 
brought. The answer also alleges that the mortgages were 
fraudulent; alleges possession of the goods by defendant 
Trompen under the attachment and also under an execu
tion in favor of the Lincoln Drug Company against Francis 
E. Price for $96.40, which was also levied upon the same 

goods. The petition of the plaintiffs below alleged that they
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were in the actual possession of the goods and that these 
were wrongfully taken away from their possession by the 
defendant sheriff. Copies of their several mortgages were 
attached. A motion was filed by the sheriff to require the 
plaintiffs to more specifically state in what manner he had 
taken possession of the goods; to state particularly what 
merchandise was taken under execution and what under 
attachment A demurrer was also filed-first, that there 
was a defect of parties plaintiff; and second, that the peti
tion did not state facts sufficient to constitute a cause of 
action in favor of plaintiffs. Both motion and demurrer 
were overruled, and the defendant then answered as above 
stated. Plaintiffs' reply denied such matters as were not 
admitted; admitted that defendant was sheriff; admitted 
his allegations as to the attachiment by , Cobb, trustee, 
against Francis Price, and the dissolving of the attach
ment, the supersedeas and the proceedings in district court 
and this court; and admitted the judgment of the Lincoln 
Drug Co. against Francis Price, and the levy of its exe
cution. The reply alleged that the defendant had asked 
and obtained the making of the Lincoln Drug Co. a party 
defendant, and had asked and been refused an order to have 
J. W. Price, Nichols and Kipp Bros. made parties to the 
action, because of their holding mortgages upon the same 
goods. The defendant, Trompen, asked for an instruction for 
a verdict in his favor, which was refused. A verdict was re
turned for the plaintiffs in the sum of $456.10. Motion was 
entered for judgment in defendant's favor notwithstand
ing the verdict, which was overruled. A motion was made 
for a new trial on the grounds that the court should not 
have permitted the introduction of any evidence because 
the petition showed a misjoinder of parties plaintiff and 
because the petition did not state facts sufficient to war
rant a judgment in plaintiffs' favor; for error in refusing 
a peremptory instruction for the defendant at the close 
of the evidence; error in giving each of the first eight in
structions given by the court on its own motion; error 
in refusing to give each of the sixth, seventh and eighth
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instructions asked by defendant; insufficiency of the evi
dence; errors of law; and error in refusing to require spe
cial findings from the jury. This, too, was overruled, judg
inent entered on verdict, and defendant Trompen brings 
error.  

Two briefs have been filed on behalf of the plaintiff in 
error, in one of which the sole question argued is the 
alleged misjoinder of the plaintiffs. It is urged that sec
tion 40 of our Code of Civil Procedure furnishes no war
rant for joining these plaintiffs, because they have no com
mon right; that their mortgages were filed at different 
times and their holding can not be joint. This result does 
not seem necessarily to follow even from holding their 
mortgages separate and distinct liens upon this same prop
erty. They allege a joint possession, which they say tlhe 
sheriff has invaded. If in fact they were in the joint 
possession of these goods and the sheriff wrongfully took 
them, it would seem to constitute a common wrong against 
all the tenants who were jointly holding. Each would 
have a joint interest with all the others in vindicating 
their joint possession. Their case would seem to come 
distinctly within the terms as well as the spirit of 
section 40 of the Nebraska Code of Civil Procedure.  
The question seems to be argued, however, as if there 
has been no attempt to take possession and the plaintiffs 
were simply trying in this action to vindicate a right 
under their several mortgages. Even if such were the 
case, we think, under the holding of this court in Earle v.  
Burch, 21 Nebr., 702, 710, and in the earlier case of Kauf
Man v. Wessel, 14 Nebr., 161, and the approval that has 
been often given to both those cases, that this court is com
mitted to the applying in law actions of the equity doc
trine that interest in the subject of the action gives a 
right to join as plaintiff. Earle v. Burch certainly holds 
that successive mortgagees, merely as such, and where pos
session has not been had on any of the mortgages, may 
join in replevying the property. If in a replevin action, 
why not, then, in one for conversion? A distinction is 

40



)30 NEBRASKA REPORTS.. [VOL. 66 

Trompen v. Yates.  

sought to be made in the nature of the relief sought,-in 

the one case an indivisible possession of the property 

which is the common subject of the plaintiffs' rights; in 

the other, a lump sum of money in which plaintiffs have 

separate and possibly conflicting rights. But we have 

section 429 of the Code providing expressly for this sit

nation, and apparently adopted with precisely this exten

sion of equity ideas to law cases in view. It provides: 

"Judgment may be given for or against one or more of 

several plaintiffs, and for or against one or more of sev

eral defendants; it may determine the ultimate rights 

of the parties on either side, as between themselves, and it 

may grant to the defendant any affirmative relief to which 

he may be entitled. In an action against several defend

ants, the court may in its discretion render judgment 

against one or more of them, leaving the action to proceed 

against the others, whenever a several judgment may be 

proper. The court may also dismiss the petition with 

costs, in favor of one or more of defendants, in case of 

unreasonable neglect on the part of the plaintiff to serve 

the summons on other defendants, or to proceed in the 

cause against the defendant or defendants served." Coun

sel say that these several lien-holders have a common in

terest in the possession, which is the subject of the action 

in replevin, but none in the whole amount of damages 

recoverable for the. conversion. But what more inter

est has one lien-holder in the other's possession that he 

has in the other's recovery of damages? The truth seems 

to be that the equity practice of taking into the action 

everybody who claims an interest in its subject-matter, 

was the object aimed at in these Code provisions, and this 

court seems to have carried them out according to their 

letter and spirit.  
In Lancaster County v. Rush, 35 Nebr., 119, the city of 

Lincoln was joined with the county in foreclosing a tax 

lien. This court says that the city need not have joined, 

but, as it had an interest in the sale certificate to the 

amount of its taxes, it properly might do so, under section 

40 of the Code.
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Other jurisdictions have applied similar code provisions 
in the same way. In Munson v. New York C.& H.R. R. Co., 
65 N. Y. Supp., 848, it is held that an insurer, who has 
paid in part for property destroyed by the railway com
pany's fault, can join in an action for damages. A similar 
case is St. Louis & S. WV. R. Co. v. Miller, 66 S. W. Rep.  
[Tex.], 139.  

In England, in 1899, under similar statutory provisions, 
it was declared in Ellis v Bedford, 68 Law J. Ch., 289: 
"All persons having a common right which is invaded by 
a common enemy, although they may have different rights 
inter se, are entitled to join in suing that common enemy 
in respect of that common right." In that case the coin
mon right was to the use of cart-stands in a market, and 
a part of the invasion was the exaction of illegal tolls for 
their use from the different plaintiffs.  

In MissouriK. & T. R. Co. v. Haber, 44 Pac. Rep.[Kan.], 
632, the joining of 145 parties in one action for dam
ages by reason of the introduction of cattle having the 
splenic fever, and which communicated that disease to 
native cattle, was upheld. It is not thought that there 
was error in permitting the joint action of plaintiffs in 
this case.  

Counsel for the sheriff insist that the case of Gray v.  
Rothschild, 48 Hun [N. Y.], 596, is entirely parallel to the 
one at bar and should control it. There is, however, a very 
manifest distinction between the two cases. The New 
York case was brought by creditors who had sold goods to 
the defendants. Those goods were made away with fraud
ulently. The creditors joined in an action for their value.  
It was held that it could not be maintained. The right of 
each plaintiff went, not to the whole goods, but only to the 
part of them bought from himself. In the present case, 
such right as each mortgagee had went to the entire lot 
of goods. Where to this is added joint possession, the 
right to recover jointly for their taking seems complete.  

In the additional brief of the plaintiff in error complaint 
is made that the verdict is not sustained by the evidence, 
and of the giving and refusal of instructions.
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The claim that the verdict is not sustained by the evi

dence rests on the admitted fact that the mortgage to Mr.  

Price was without consideration and intended simply to 

retain an equivalent for the family exemptions, as neither 

Mrs. nor Mr. Price had any real estate. The question is 

not as to the upholding of this mortgage, but as to the 

good faith of these other parties to this transaction, of 

which the $500 Price mortgage was a part. It is not neces

sary to pass on the validity of a mortgage made for such a 

purpose and on such a consideration. We are of the opin

ion, however, that the jury were warranted in finding that 

the plaintiffs acted in good faith in regard to it.  

The complaint that the action was prematurely brought, 

because no demand had been made for payment by these 

plaintiffs, and also because the first mortgage to Price had 

not been paid, does not seem well founded. It ignores the 

possession of plaintiffs, which the jury were warranted 

in finding to have been in them and their agent.  

The matter of refusal of instructions asked by defend

ant was not argued in this court. Their applicability to 

the evidence is not pointed out nor the prejudice from their 

refusal indicated. So far as they state the law applicable 

to this case, they seem to have been embodied in those 

given. If counsel were relying upon error in refusing any 

of them, it should have been pointed out specifically.  

Complaint is made of No. 4 of the court's instructions, 

as misleading and confusing, and of No. 7, as outside of the 

evidence. No. 4 seems a very plain statement of the right 

to prefer creditors. No. 7 seems a. very explicit declaration 

that the accidental making of a mortgage for more than the 

amount due the mortgagee is not fraudulent. No. 9 is com

plained of as being in effect a direction to find for plain

tiffs. We do not find in it anything but a statement that 

the same law given as to the sheriff applied also to the 

drug company, and that as plaintiffs asked no judgment 

against the drug company, it should not be included in the 

general verdict, and only the value of the goods taken on 

its execution need be found as to it. We discover no error 

in these instructions.
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It is recommended that the judgment of the district court 
be affirmed.  

KIRKPATRICK, C., concurs. LOBINGIER, C., not sitting.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

NOTE.-S6tiOn 429 of the Code of Civil Procedure, is construed in the 
following opinions, to wit: MeReady v. Rogers, 1 Nebr., 124, 93 Am. Dec., 
333; Bennett v. Townsend, 1 Nebr., 460; Cropsey v. Wiggenhorn, 3 Nebr., 
115; Mercer v. James, 6 Nebr., 410; Fox v. Meacham, 6 Nebr., 533; Smith 
v. Silvis, 8 Nebr., 164; Jones v. Null, 9 Nebr., 61; Ryan v. State Bank, 10 
Nebr., 531; Lamb v. Gregory, 12 Nebr., 508; Jennings v. Simpson, 12 
Nebr., 558; Long v. Clapp, 15 Nebr., 417; Morrissey v. Schindler, 18 Nebr., 
677; Boldt v. Budwig, 19 Nebr., 745; Earle v. Burch, 21 Nebr., 710; Hoke 
v. Halcerstadt, 22 Nebr., 424; Roggeaknamp v. Hargreaves, 39 Nebr., 545; 
Lininger v. Webb, 51 Nebr., 15.-W. F. B.  

CLARENCE M. JONES V. GUERDON W. WATTLES.  

FILED DECEMBER 3, 1902. No. 12,383.  

Commissioner's opinion, Department No. 1.  

1. Instructions. Instructions must be based upon, and applicable to, 
the evidence, and must not be such as to authorize the jury to 
draw an unwarranted inference therefrom.  

2. Contracts: PRINCIPAL AND AGENT. Acceptance of an offer to sell 
effects a contract between proposer and acceptor. The fact 
that a receipt for part of the purchase price is afterward given 
to the latter's agent, or that such receipt is signed by the 
former's agent, is not sufficient to constitute such agents the 
contracting parties.  

3. - : STATUTE OF FRAUDS: PART PAYMENT. The payment of 
part of the purchase price to an agent expressly authorized to 
make a sale is a sufficient compliance with the statute of frauds: 
especially in the absence of any showing that the seller was 
prejudiced by payment to the agent instead of to himself.  

4. - : M1EMORANDUM: SUBSCRIPTION: AuTomTY. Written au
thority to an agent to effect a sale of corporate stock, is suffi
cient to authorize him to subscribe the memorandum required 
by the statute of frauds.



Jones v. Wattles.  

5. Evidence: ERROR WITHOUT PREJUDICE. A judgment will not be 
reversed merely for the admission of a single item of incom
petent evidence, if it is followed immediately by competent 
evidence on the same point corroborating the former, especially 
where it is apparent that the jury could not have been misled 
thereby.  

6. Breach of Contract: NomnIAL DAMAGE. Where a breach of con
tract is established, the injured party is entitled, at least, to 
nominal damages, but his adversary can not complain of an 
instruction which authorizes the jury to find in his favor if it 
is found that the breach has resulted in no damage.  

ERROR from the district court for Douglas county.  
Action for damages on a contract of sale of stock. Tried 
below before BAXTER, J. Judgment for plaintiff. Af
firmed.  

Lodowick F. Crofoot and Edgar H. Scott, for plaintiff in 
error.  

James H. Macomber, contra.  

LOBINGIER, C.  

In 1898 plaintiff in error, who was then a resident of 
Columbus, Ohio, owned certain shares of stock in the 
Omaha Street Railway Company. In the latter part of the 
year he was in correspondence with one H. H. Harder, of 
Omaha, in regard to having the stock sold, and on January 
6, 1899, he wrote Harder the following letter: 

"Mr. H. H. Harder, Omaha, Nebr.  
"DEAR SIR: In reply to your valued favor of December 

27th and your telegram of yesterday, which is just at hand, 
I beg to say that I do not feel like selling our 400 shares 
of street railway stock for less than forty cents (40 cts).  
If you can find me a purchaser at that figure within a few 
days, shall be pleased to pay you a commission of $200.00.  

"According to recent financial reports from New York 
and generally throughout the country all securities bid 
fair to cdmmand very much higher prices in the near 
future.
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"Have just wired you as follows: 'Will sell 400 shares 
at forty cents. Nothing less.' 

"Hoping that you will be able to make a sale of this 
stock; at the same time feeling that it is very likely to soon 
be worth fifty cents, with kindest regards, 

"Yours very truly, 
"CLARENCE M. JONES." 

Harder sent a message in response to this, which does 
not appear to have been introduced in evidence, and on 
the following day plaintiff in error sent the following 
telegram: 

"To H. H. Harder. "CoL-minus, 0., Jan. 7, 1899.  
"Am'sorry will take fifteen thousand eight hundred net 

ex dividend good only to day. C. M. JONES." 

Meanwhile, Harder was attempting to effect a sale of 
the stock and was negotiating for that purpose with de
fendant in error and one W. S. Blackwell. Both of these 
latter parties testified that Blackwell's part in the trans
action was merely that of a representative of defendant in 
error, and no testimony was offered that Blackwell pur
ported to be anyth> ,- else. The letter and the telegram 
above set forth were both shown to Wattles by Harder and 
the latter stated that he was prepared to make a sale on 
the terms therein stated. Defendant in error thereupon 
announced that he would take the stock on these terms.  
Together with Blackwell, he went to his office in the 
Union National Bank and there drew a check on that bank 
for $1,000, payable to Blackwell's order, and had it certi
fied. Blackwell took the check and indorsed thereon the 
words: "Pay to the order of H. H. Harder, agent for C. M.  
Jones. W. S. Blackwell." He then went to Harder's 
office, where Blackwell delivered the check to the latter, 
who thereupon gave him the following memorandum: 

"$1,000.00. OMAHA, NEB., Jan. 7th, 1898.  
"Received of W. S. Blackwell, one thousand dollars, for 

pm'nt on 400 shares 0. S. Ry. stock for $15,80.0.  
"H. H. HARDER, 

"Agt. C. M. Jones."
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Harder then, in the presence of both parties, wrote the 

following telegram, which was duly forwarded to plaintiff 

in error: 

"Olarence M. Jones, Columbus, Ohio.  
"Proposition accepted. One thousand deposited. For

ward stock indorsed in blank. No dividend pending.  
"H. H. HARDER." 

The check was indorsed by Harder .as agent, deposited 

in the Commerical National Bank, passed through the 

clearing-house and was stamped "Paid" by the Union Na

tional Bank on January 10th. On the following day Harder 

informed defendant in error that Jones would not deliver 

the stock, and on the same day Wattles commenced this 

action. On the trial the court treated the transactions 

above reviewed as disclosing a contract between parties, 

and its breach, and left it to the jury to find the amount 

of damage. Upon the verdict thus returned, judgment 

was rendered in favor of plaintiff, and defendant prose

cutes error therefrom.  
It is first contended that the court erred in refusing the 

following instruction requ,,sted by plaintiff in error: 

"You are instructed that if from all the facts and cir

cumstances of the case, you are satisfied from the evi

dence that at the time of the giving of the receipt intro

duced in evidence, it was the intention that the agreement 
for the sale of the stock should be binding upon W. S.  
Blackwell and not upon the plaintiff Guerdon W. Wattles, 

then your verdict should be for the defendant." The 

objection to this request is that it is wholly inapplicable 
to the evidence. As .we have already seen, Jones made 

a distinct and unqualified offer to sell the stock upon 

certain terms. This offer was not to any definite person, 

nor need it have been, for "an offer may .be made to all 
the world." Anson, Contracts [Knowlton's ed.], p. 39.  
It was, however, expressly and unqualifiedly accepted by 
Wattles, and that acceptance turned the offer into a con
tract. Anson, Contracts [Knowlton's ed.], p. 27. The
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delivery of the check and the taking of the receipt were 

mere incidents in the details of the contract already 

formed from this offer and acceptance. The legal re

lations of the parties are based upon this offer and its 

acceptance, and there is no evidence that Blackwell 

took any part in these in his own behalf. The mere 

fact that the check was given to him to deliver and that 

the receipt was made out to him in consummating these 

details of the performance of a contract already made, 
would not justify the inference that Blackwell was a con

tracting party, especially in the face of the testimony that 
whatever he did was done as the representative of Wattles.  
To have given the instruction asked would have been to 

authorize, if not to suggest, to the jury, to return a finding 
with reference to the attitude of these parties, which the 

court would have been obliged to set aside. The fallacy 
of plaintiff in error's argument throughout, is in treating 
the receipt of January 7 as though it were the contract or, 
at least, the principal item of evidence concerning the con
tract. Thus counsel say: "The only written evidence of 

the contract * * * is embodied in the receipt." On 
the contrary, as we have seen, the first written evidence 
of the contract is the letter and telegram of Jones; the 
former containing instructions and authority of Harder, 
and the latter the offer to sell. Counsel asks us to suppose 
that Jones were attempting to enforce this contract 
against Wattles. The suggestion is pertinent. The con
tract must be mutual and neither party can enforce it 
unless both can. But what was to prevent Jones from 
holding Wattles from the moment the latter communicated 
his acceptance of the offer? It is elementary that an un
disclosed principal may be held as soon as discovered.  
Mechem, Agency, sec. 695. As we view the case, Wattles 
was not even an undisclosed principal. He conducted 
negotiations personally with Harder prior to the sale, and 
he himself, and not Blackwell, communicated the accept
ance of the offer. But even had he remained undisclosed 
during this time, still Jones was informed by Harder's
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telegram of January 10th, that Wattles was the pur
chaser, and thus before Jones had repudiated the con
tract himself, he was furnished with the information 
which enabled him to enforce the liability of Wattles.  
It is, of course, true that a party is entitled to have his 
theory of the case submitted to the jury; but the rule is 
subject to the important qualification, which all the au
thorities cited by counsel on this point recognize, that his 
theory must be applicable to, and based on, the evidence.  
It must not be such as will permit the jury to draw an 
inference which the evidence will not justify. Shiverick 
v. Gunning Co., 58 Nebr., 29; City of Omaha, v. Coombe, 
48 Nebr., 879.  

Persons v. McDonald, 60 Nebr., 452, and its citations, 
are relied upon in support of the contention that the court 
should have given the following charge: "You are in
structed that the evidence in this case shows that the 
contract as shown by the receipt introduced in evidence, 
is in law the contract of H. H. Harder, and is not 
binding upon the defendant in this case." The request, 
as it appears in the record, is somewhat ambiguous; 
but aside from this, we think it should not have been 
given. This is not a case where the contract was signed 
by an agent. The offer out of which the contract arose 
was, as we have seen, signed by the principal. For 
the reasons already discussed, the signing of the receipt 
by Harder subsequent to the acceptance by Wattles of 
the written offer, could not change the character of the 
contract. In the case relied upon by counsel, the entire 
contract was in writing. How the offer and acceptance 
may have been evidenced there does not appear, nor is it 
material, since all prior negotiations were merged in this 
complete written instrument, which was signed in such a 
way as to bind the agent only. The court in the opinion 
distinguishes the case cited from McWilliams v. Lawless, 
15 Nebr., 131, where the receipt was fuller than here, 
though the signature was similar, and where the court 
says that parol evidence is admissible to show that the
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contract is really that of the principal. In the case at bar, 
aside from the fact that the contract was already formed 
through the acceptance of the offer, there is the further fact 
that the receipt was a mere memorandum, not purporting 
to be complete in itself, and therefore explainable by parol.  

It is further contended that the contract was void under 

the statute of frauds and that the part payment by delivery 
of the check was not sufficient to satisfy the statute, because 
Harder was not authorized to receive payment; and in this 

connection Harder's agency for Jones is wholly denied.  

We are at a loss, then, to understand the latter's letter of 

January 6th. This did not, as counsel urge, merely 
authorize him to find a purchaser, for in so doing counsel 
ignore the other portions of the letter. Jones offers to pay 
Harder a commission of $200, and closes by, "Hoping that 

you will be able to make a sale of this stock." This was 
more than was required in order to constitute Harder an 
agent for the purpose of effecting a sale. It would have 
been sufficient had Jones expressed consent, however re
luctant; but by this letter he shows not alone consent, but 
also desire, not to say anxiety, that the sale be made by 
Harder. Indeed, if Harder was not the agent of Jones, 
what was he? He certainly was not a purchaser of this 
stock, and there is not the slightest evidence that either 
Blackwell or Wattles clothed him with any authority to 
act for them. Moreover, the other correspondence between 
Jones and Harder indicates that this transaction was but 

one among others in which Harder had represented plain

tiff in error in Omaha. As the latter is not shown to have 

had any other representative in that city, and especially 
when Wattles was shown the letter and telegrams relating 
to the stock in question, we think he was pursuing the 

course of an ordinarily prudent man in having this instal

ment of the purchase price paid to Harder. The check was 

certified and passed through the bank in the regular way, 
and no objection was made then or afterward as to the form 

of the payment.  
Counsel cite many authorities in support of their conten-
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tion that a broker has no implied authority to receive pay
ment unless the property forming the subject of the sale is 
in his possession. These were cases where the purchaser 
made payment to the broker, and the latter failed to account 

to the seller, and the courts, applying the principle that 

where one of two innocent parties must suffer, the one who 

made the loss possible must bear it, and that a broker is 

the agent of both parties, hold that the purchaser is charge

able with notice of limitations upon his authority from the 
seller. It will be seen that none of these essential facts 

appear in the case at bar. Harder was not, technically, a 

broker, because he is not shown to have been acting for Wat

tles, and was, therefore, not the agent for both parties.  

Moreover, there is no question of a failure to account to 
Jones, and no claim of any loss by him. The only question 

here involved is whether the payment thus made was suffi
cient to satisfy the statute of frauds. None of the cases 
cited present that question and none of them, so far as we 
have been able to find, contain the slightest indication, even 
by way of dicta, that such payment would not be sufficient 
for that purpose, especially where no loss on that account 
results to the seller, and where at the time the agent's au
thority is not repudiated. We presume that if the transac
tion had been permitted to proceed far enough, so that the 
money had been actually remitted to Jones, there would 
have been no question but that the statute of frauds would 
be satisfied. Must that result be prevented because Jones 
interfered and repudiated the transaction, not on the 
ground of Harder's lack of authority, but because of a con
clusion not to perform? 

But even were it true that this part payment was insuffi
cient, we still think that the statute of frauds is complied 
with in this case by the written memoranda of the parties.  
In the first place, authority is not wanting for the proposi
tion that an offer in writing, signed by one party (as was 
plaintiff in error's telegram of January 7th, taken in con
nection with the letter of the day previous), is a sufficient 
memorandum to satisfy the statute of frauds if it be fol-
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lowed up by an acceptance, even though in parol, by the 

other party. Reuss v. Picksley, L. R. 1 Exch. (Eng.), 342; 

Hawkinson v. Harmon, 69 Wis., 551; Sanborn v. Flagler, 9 

Allen [Mass.],474; Tufts v. Plymouth Gold Mining Co., 14 

Allen [Mass.1, 407. But we need not rest our decision 

of the point on this proposition alone, for the receipt 

signed and delivered by Harder as the agent of Jones con

stituted a sufficient memorandum to meet the require

ments of the statute. The objection that Harder was not 

authorized in writing to subscribe his name is answered 

by the terms of plaintiff in error's letter of January 6th, 

where he not only gives the authority, but expresses the 

hope that the sale might be made by Harder. The author

ity thus given must be treated as including every step 

which was necessary to carry it out. If the contention is 

sound that there could be no sale in this case without a 

subscription by Jones or his agent, it necessarily follows 

that when Harder was empowered to effect the sale he was 

thereby authorized to make the subscription. As was said 

-in Pringlc v. Spaulding, 53 Barb. [N. Y.], 17,-a stronger 

case than this, because the subject-matter was real estate 

and the agent's authority was not in writing, that not be

ing required by the statute: "An authority to do an act, 

includes an authority to employ whatever means are neces

sary to accomplish a due execution of the power." The 

fact that this memorandum was not signed until after the 

offer had been accepted and the contract formed is im

material. "The memorandum may be subsequent to the 

contract itself." 1 Reed, Statute of Frauds, sec. 355; Cf.  

Sheehy v. Fulton, 38 Nebr., 691; Riley v. Bancroft's Es

tate, 51 Nebr., 864. We are satisfied that this contract 

meets the requirements of the statute of frauds.  

Complaint is made concerning the admission of testi

mony by defendant in error that there were no accrued 

dividends from the stock in question at the time of the 

sale. The object of this testimony is not entirely clear.  

A number of witnesses were examined on both sides con

cerning the value of the stock. Among others, defendant
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in error was interrogated on this point, and his compe
tency to testify was questioned by counsel for plaintiff in 
error. His testimony that no dividend was pending might 
have been material as show'ing his qualifications to testify 
as to the value of the stock. In this view, his statement 
as to what he ascertained would have been admissible, not 
for the purpose of proving the declarations of a third 
party, but merely to show what steps the witness had taken 
to qualify himself to give an opinion concerning the value 
of the stock; for its dividend-bearing character would cer
tainly be an element in determining its value. But if it be 
conceded that this testimony was incompetent, we do not 
think it was prejudicial, because the secretary of the cor
poration whose stock was the subject of the sale testified, 
after an examination of the corporate records, that there 
were no accrued dividends. If, then, the admission of de
fendant in error's testimony on this point was error, we 
must hold it to be error without prejudice. It is like ad
mitting parol evidence as to the contents of a written in
strument and then immediately afterward introducing the 
instrument itself, and showing that it conforms to the tes
timony given. The practice could not be commended, but 
since it could not mislead the jury or prejudice the de
feated party, we would hardly be justified in reversing, 
merely because of it, a judgment otherwise correct 

Finally, it is urged that the court erred in charging the 
jury that its finding should be in favor of the plaintiff 
"unless you find from the evidence that the plaintiff was 
in no way damaged by the failure and the refusal of the 
defendant to deliver to plaintiff the said 400 shares of 
stock." It is claimed that this instruction places the 
onus probandi upon the defendant. But it is conceded 
that the court correctly states the rule as to the burden of 
proof in a previous instruction. We do not see that this 
was qualified by the charge complained of. In the latter 
the trial court was speaking, not of the burden of proof, 
but of the amount 'of damage, and as the evidence dis
closes a breach of the contract, plaintiff was entitled, at
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least, to nominal damages. Mollyneawx v. Wittenberg, 
39 Nebr., 547. The instruction, therefore, in so far as it 
implied that the jury might find for defendant in case 
plaintiff was found not to have been damaged, was less 
favorable to the latter than he was entitled to. But of 
this plaintiff in error is in no position to complain.  

We have now reviewed the questions discussed by coun
sel in their briefs. Other points are raised in the petition 
but as they are not argued they must, under a well-settled 
rule of this court, be treated as waived. We may add that 
the judgment below seems to us not alone free from techni
cal and prejudicial error, but morally just, as well. Plain
tiff in error made the offer to sell his stock on his own 
terms, and so far as appears, voluntarily and without 
tffort at inducement from any one; least of all defendant 
in error. The latter accepted his terms entire and seems 
to have been proceeding in good faith to carry out the con
tract when it was repudiated. We do not think that this 
court should be asked to deprive him of its benefits, or that 
plaintiff in error should expect to be relieved of the legal 
consequences of his acts, even though the stock might have 
brought more if sold to some one else.  

We therefore recommend that the judgment be affirmed.  

HASTINGS and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

ROYAL NEIGHBORS OF AMERICA V. FRANCIS H. WALLACE.  

FILED DECEMBER 3, 1902. No. 11,335.  

Commissioner's opinion, Department No. 1.  

1. Life Insurance: APPLICATION: PROVINCE OF JURY. Certain state

ments in an application for life insurance, which are made a 
part of the policoy issued, being representations, the validity 
of the policy depends upon their substantial truth; and it is
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for the jury to say whether the answers were true or false, 
and if false, whether false in some particular material to the 
risk. But it is not for the jury to say that the answers, though 
substantially untrue, were nevertheless immaterial; the ma
teriality of the representations having been by the parties con
cluded and determined by the form of the contract between 
them.  

2. Former Opinion Modified. The rule as announced in the second 
syllabus of the former opinion in this case, Royal Neighbors of 
America v. Wallace, 64 Nebr., 330, modified, but the decision 
therein given adhered to.  

3. Life Insurance Policy: INsTRUCTIONs: JURY. Where in an action 
upon a life insurance policy, by the instructions of the court 
the jury are left at liberty to disregard all representations, as 
immaterial to the risk, it is prejudicial error, requiring the 
reversal of the case.  

4. Charge to Jury. Where the charge to the jury, given on the 
court's own motion, contains a misstatement of the law, the 

question on review will be whether such misstatement misled 

the jury, and if it probably did, the judgment will be reversed.  

ERROR from the district court for Dodge county. Re
hearing of case reported in 64 Nebr., 330. Action in the 
nature of assumpsit, on a benefit certificate. Tried below 
before GinmisoN, J. Judgment for plaintiff. Defendant 
brings error. Former opinion modified and judgment be
low reversed.  

J. G. Johnison, Clark C. MeNish and J. F. Hess, for 
plaintiff in error.  

Frank Dolezal, contra.  

KIRKPATRICK, C.  

A prior opinion- written in this case is reported in 64 
Nebr., 330, wherein the facts are fully set out, and need 
not be restated herein. In that opinion, in the second 
paragraph of the syllabus, occurs the following lan
guage: "Where representations are of such a character 
that their materiality is a matter of common knowledge, 
upon which reasonable minds could not differ, it is error 
to submit the question of their materiality to the jury."
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A motion- for rehearing made by defendant in error has 
been allowed; the question for reconsideration thereby 
presented being that contained in the syllabus above 
quoted, all other questions having been eliminated. De
fendant in error now contends that the holding of this 
court that the submission to the jury of the question of the 
materiality of the representations was reversible error is 
not well sustained, for several reasons: (1) That such 
holding is at variance with the prior adjudications of this 
court; (2) the citations made by this court in support of 
its conclusion are not in point, because taken from states in 
which the doctrine of warranties as at common law is ad
hered to, in which cases the materiality of the statements 
is not involved; (3) that the submission of the question of 
materiality of the representations to the jury was, at most, 
harmless error, because the materiality of the questions 
is patent to every fair mind, that the jury must be pre
sumed not to have differed from other fair minds, and that 
there is ample testimony to sustain their verdict, assuming 
that they regarded the representations as material; and 
(4) that in giving the instructions submitting the ques
tion of materiality, the court literally followed the aver
ments in the answer of the defendant association, in 
charging that the answers of the assured were knowingly 
and willfully untrue and were as to facts material to the 
risk.  

If the submission of this question was error, then it 
must be conceded to have pervaded the entire charge of the 
court. Only one instruction out of several need be quoted, 
the instructions being substantially alike: 

"8. You are instructed that the fifth point for your de
termination arises from the following question and an
swer in the application, to-wit: 'Have you ever had hem
orrhages?' Ans. 'No.' If you believe from the evidence 
that this representation was material to the risk, that 
it was willfully and knowingly false, and intended by 
the assured to deceive the defendant, and that the defend
ant relied upon and acted upon said alleged false and 

41
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fraudulent statement, then the plaintiff can not recover, 
and you should find for the defendant; but, if you believe 

from the evidence that said representation was true, or 

true to the best of her knowledge and belief, and was not 

intentionally made to deceive the defendant; or that it 

was not material to the risk; or that the defendant did not 

rely upon it in issuing the certificate, then you should find 

for the plaintiff on this point." 
That the answers to the questions asked of the assured 

herein were representations, and not warranties, is the law 

of this case. Before considering the specific contentions of 

defendant in error made at this hearing, it may be well 

to examine the question presented, namely, in an action 

on a life insurance policy, is it error to submit to the jury 

the question whether the answer made by the assured to a 

question asked by the company is or is not material to the 

risk assumed by the insurer? In other words, may the 

jury be left at liberty to disregard all the testimony with 

reference to the truth or falsity of a given answer, if to 

them the question and answer were immaterial to the risk, 
and conclude that the answer, being immaterial to the 

risk, it is immaterial whether true or false. Prior de

cisions of this court have already drawn the plain dis

tinction between a warranty and a representation. Xtna 

In. Co. v. Simmons, 49 Nebr., 811. It is the settled law 

here that statements will not be construed as warranties 

unless there is no room for another construction. Mod

em Woodmevs Accident A ss'n. v. Shryock, 54 Nebr., 250.  

Whether a statement is a representation or a warranty 

is for the court. The question of the materiality of a 

warranty can not in any event be either a question for 

the court or jury, because it is upon the literal truth of a 

warranty that the validity of the policy depends, without 

reference to its materiality. Xtna Ins. Co. v. Simmons, 
supra.  

The answers in this case being representations, the valid

ity of the policy did not depend upon their literal truth.  

It was sufficient if they were substantially true; that is,
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were they true in every particular material to the risk? 
This question was manifestly one for the jury. It was for 
them to say whether the answer, if false, was false to a 
degree or in a sense that materially affected the risk, or, 
in other words, was it false to such an extent that the in
surance company, had it known the absolute truth, would 
not have assumed the risk? This, we apprehend, is the very 
distinction between a representation and a warranty. In 
the case of a warranty, it can not be said that, though liter
ally false, it is substantially true. In the case of a repre
sentation, the law clearly contemplates that it shall be 
viewed liberally, and though false, as a matter of fact, to a 
degree sufficient to defeat the liability of the company if it 
were a warranty, it may nevertheless, as a representation, 
be held to be substantially true. An applicant might, in 
answer to a question, "How old are you?" say that he was 
thirty; and should the proof show that he was twenty-nine, 
thirty-one, or thirty-six, it would be for the jury to say 
whether the answer was false in a particular material to 
the risk. So, likewise, in the case of a negative answer to 
the question, "Have you ever had hemorrhages, or spit
ting of blood?" where the proof might tend to show that 
the blood-spitting resulted several times from the extrac
tion of a tooth, or an affection of the throat, or had occur
red at a remote point of time, and in inconsiderable quanti
ties, in such case the jury would be called upon to say 
whether the representation, though false if viewed literally, 
was false in a particular material to the risk. No other 
view is consistent with the legal conception of a represen
tation. In every instance where the truth of the answer 
made is denied, and testimony tendered to show its falsity, 
the substantial truth of the answer must be left to the 
jury. This we understand to be the doctrine in this state.  
Kettenbach v. Omaha Life Ass'n., 49 Nebr., 842. In the 
case cited it is said to be the burden of the insurance 
company to plead and prove that the answers were "false 
in some particular material to the insurance risk." But 
quite a different question was submitted to the jury in
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this case, namely, the question whether the representa

tion was material to the risk; the court saying: "If you 

believe from the evidence that this representation was 

material to the risk"; and further on in the instruction it 

is again said, "But if you believe * * * that it was 

not material to the risk." Our, understanding of the 

law is that the jury are to pass upon the materiality 

of the variance of an untrue aiiswer from the truth, 
but this instruction submits the question of the mate

riality of the answer itself. It is apparent that by this 

instruction and the others like it, the jury were left at 

liberty to decide that the question, "Have you ever had 

hemorrhages?" was wholly immaterial to the risk, so 

that whether the answer was true or false, it would 

not affect the liability of the defendant company. The 

natural disposition of the human mind to avoid onerous 

effort, its proneness to move along the line of least resist

ance, and to turn away from a long and laborious investi

gation of conflicting facts, may well suggest the inquiry 

whether such an instruction would not encourage a jury 

to take a short cut to a verdict; being clearly authorized 

by the court to regard all the representations as immate

rial, being not unlikely to assume in such an event that 

the company, having taken the benefits of its contract, 
should now assume its burden. If it were a matter of prin

ciple and reason alone, we would be strongly inclined to 

doubt that such an instruction could be sustained.  
In Miller v. Mutual Benefit Life Ins. Co., 31 Ia., 216, 

232, it is said: "Whether there has been such substantial 

compliance, that is, whether the representation is, in every 

material respect, true, is a question of fact for the jury.  

But it is not for the jury to say that the representation, 

though substantially untrue, is, notwithstanding, imma

terial." 
In Campbell v. New England Mutual Life Ins. Co., 98 

Mass., 381-407, it was held that it was the province of the 

jury to determine upon the evidence, and in view of all the 

circumstances under which the spitting of blood by An-
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drew Campbell was testified to before them, "whether his 
representations in regard to it, in his answers to the in
quiries of the company, varied from the truth in any 
respect material to the risk. It was for them to judge 
not only of the fact of variance, but of its extent and ma
teriality." And yet they could not, under the guise of 
doing this, find that diseases and infirmities were not ma
terial to be disclosed, "which the parties had by the form 
of the policy and application, conclusively made material." 

In construing this contract on the former appeal, it was 
held that where the representations are of such a char
acter that their materiality is a matter of common knowl
edge, upon which reasonable minds could not differ, their 
materiality should not be submitted to the jury. Our in
vestigation has led us to the conclusion that this state
ment of the rule is not wholly sound. The better and safer 
statement of the rule would seem to be one in harmony 
with the authorities herein cited,-that the asking of the 
question by the company is a declaration by it that the 
fact sought to be elicited by the question is material, and 
the answer by the applicant, whereby he procures the 
policy to be issued, is an assent to its materiality; the form 
of the application and the policy constituting an agree
ment that the statements are material to the risk. Miller 
v. Mutual Benefit Life Ins. Co., 31 Ia., 216, 232; May, In
surance [4th ed.], sec. 185; Mutual Benefit Life Ins. Co. v.  
Wise, 34 Md., 583; Campbell v. New England Mutual Life 
Ins. Co., supra. Such a construction would still, in each 
instance, leave open to the determination of the jury the 
question whether the answer or representation was true, 
and if not, whether its variance from the truth was ma
terial to the risk.  

In Pennsylvania, the doctrine of warranties as at com
mon law obtains, except as modified by the Pennsylvania 
act of June 23, 1885, providing,in substance, that an untrue 
statement in a policy containing a warranty shall not avoid 
the policy unless it relate to some matter material to the 
risk. It is apparent that under such a statute the ques-
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tion for judicial investigation would be whether any fact 
concerning which inquiry was made, and an untrue an
swer was given, was material to the risk. This is one of a 
class of statutes enacted to relieve against the hardship 
of strict warranties in insurance policies. Pennsylvania 
Mutual Life Ins. Co. v. Mechnics' Savings Bank & Trust 
Co., 72 Fed. Rep., 413. The distinction between the com
mon law applicable to insurance policies in Pennsylvania, 
and as there modified by statute, and the law of this state, 
is that the former regards all material statements to be 
warranties, so that where one is shown to be untrue, the 
question occurs upon its materiality; while in this state, 
statements which the parties themselves have agreed to 
be warranties may nevertheless be held representations, 
as already decided in the prior opinion in this case. Ac
cordingly it was held in March v. Metropolitan Life Ins.  
Co., 186 Pa. St., 629, heretofore cited in the prior opinion, 
that where the materiality of an untrue statement is of 
doubtful character, its materiality should be decided by the 
jury; but certain questions were therein held to be mate
rial, and therefore the submission to the jury of the ques
tion of their materiality was held to be error. In the case 
at bar, the representations are held as a matter of law to 
be material, and being material, the question of their ma
teriality could not be submitted to the jury. In March v.  
Metropolitan I fe Ins. Co., supra, it is said: "Where the 
materiality of a statement to the risk involved is itself of 
a doubtful character its materiality should be submitted 
to the jury." In that case, whether the falsity of a state
ment shall avoid the policy is to be determined by its 
materiality. If material, it is a warranty; if not, and it 
has been made in good faith, it can not effect a forfeiture.  
It is to be observed that under the Pennsylvania law, if a 
statement is material to the risk, and is untrue, the policy 
is forfeited; whereas under our law, a statement may be 
material, it may be untrue, and yet the policy valid, if its 
falsity is not in some particular material to the risk. Un
der the one law, given a statement conceded to be untrue,
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the question would be upon its materiality, and not the 
extent of its variance from the truth; under the other law, 
given a statement conceded to be untrue, the sole question 
would be the extent to which it varied from the exact 
truth, and whether the variance affected the risk. It may 
be further noted that by the Pennsylvania act, modify
ing the common law, an untrue statement, if immaterial 
and if made in good faith, shall not forfeit the policy.  
Hernany v. Fidelity Mlatual Life Ass'n, 151 Pa. St., 17.  
But on the other hand, it has been said: "If, though the 
question untruly answered relates to something not di
rectly material to the risk, the untrue answer is made in 
had faith,-that is, with a knowledge of its falsity, and 
for the purpose of misleading the company into the con
tract,-the implication of the statute is that the rule 
at common law shall prevail, and the policy shall be 
avoided." Pennsylvania Mitul Life Inis. Co. v. Icehan
ics' Savings Bank d' Trust Co., T2 Fed. Rep., 413, 419.  
Whereas, under the law in this state, it would seem that 
the falsity of an answer or representation in a particular 
material to the risk-avoids the poliy, without reference to 
the good faith of the applicant. In Pennsylvania, there
fore, the falsity of an answer suggests two questions to be 
determined by judicial investigation, namely, its material
ity, and its bonea fides. Accordingly it was said in Hermwny 
v. iFidelity Mutual life As'n, supra, construing this stat
ute (p. 23) : "This act has effected a change in life insur
ance contracts,-a much needed change so far as some 
insurance companies are concerned. The questions of ma
teriality and good faith are ordinarily questions of fact, 
and therefore for the jury. They were certainly so in 
this case." And further it is said: "The evident purpose 
of this legislation was to strike down, in this class of cases, 
literal warranties so far as they may be resorted to for 
the disreputable purpose of enforcing actually immaterial 
matters. It provides a rule of construction for the pur
pose of preventing injustice." From this it is apparent 
that the purpose under the Pennsylvania law of submit-
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ting an answer to the jury which is supposedly false is to 
determine-first, whether it is material, and second, 
whether it was made in good faith, in order to determine 
whether it shall be wholly disregarded or be held to be a 
strict warranty under the law. Before it can be disre
garded, as immaterial, it must have been made in good 
faith. It is, therefore, peculiarly a question for the jury.  
We are, therefore, of the opinion that March v. Metropoli
tan Life Ins. Co., supra, is not applicable in this case, and 
can not be cited, either as in harmony or in conflict with 
the rule herein announced,-that the materiality of the 
representation is concluded by the agreement of the par
ties, and that the jury can alone pass upon the extent and 
materiality of any variance from the truth.  

In the brief of counsel for defendant in error, there is a 
reference to 1 Bacon, Benefit Societies & Life Insurance, 
section 219, to the effect that whether the representation is 
material is a question for the jury. The cases appended to 
the text, which we have examined, do not sustain the point.  
Only a few of them need be mentioned. illutual Benefit 
Life Ins. Co. v. Wise, 34 Md., 583, holds that the repre
sentations were made material by agreement of the par
ties, and that their truth alone was open to the considera
tion of the jury. In Doty v. New York State Mutual Bene
fit Assn, 9 N. Y. Supp., 42, there was a sharp conflict in 
the testimony as to whether the representations were true 
or false, and it was held that the question of their truth 
was properly submitted to the jury. The other cases can 
not be said to bear upon the question at issue.  

Defendant in error contends that the instructions are in 
harmony with Kettenbach v. Omcaha Life Ass'n, 49 Nebr., 
842. We do not think so. There it is said that the com
pany has the burden of proving that the answers were false 
in some particular material to the risk. It can not be said 
that any language in that opinion warrants the submission 
to the jury of the question whether the representations 
were material.
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It is urged that defendant below can not predicate 
error upon the giving of these instructions because in 
their giving the trial court followed literally the aver
ments as made in the answer of the company. The de
fendant below alleged as to each of the answers that it 
was "knowingly and willfully untrue and false, and was 
as to a fact material to the risk." ' Assuming, without de
ciding, that the error would be waived, had the company 
pleaded and sought to prove that the answers were ma
terial to the risk, we can not say that it is clear that such 
was the intention of the pleader in the case at bar. Plead

ings are to be liberally construed, except as to the omission 
of material facts, when the presumption is that they do 
not exist. Code of Civil Procedure, sec. 121; McArthur v.  

Clarke Drug Co., 48 Nebr., 899; School District No. 16 v.  
School District No. 9, 12 Nebr., 241. It was incumbent 
upon the defendant company to plead and prove-first, that 
the answer was untrue; and second, that it was untrue in 

some particular material to the risk. Kettenbach v. Omaha 

Life Ass'n, supra. It was not incumbent upon the defend
ant to plead and prove that the answers were material 

to the risk. Did it so plead? We think the reasonable 
intendment of the pleading is that the answer was untrue, 

and was untrue as to a fact material to the risk. However, 
by the instruction under consideration, the jury were told 
that they might disregard the representations of the as
sured, as immaterial, without reference to their truth.  

Where incorrect instructions are given, the error will not 

be 'deemed harmless on review unless such fact is made 
clearly to appear from the record. Mcook v. Kemp, 59 Pac.  

Rep. [Kan. App.], 1100. Under the record and evidence in 

this case, we do not think that this error can be said to be 

harmless or immaterial. It is true that defendant's re

quested instructions were based wholly upon the theory 
that the answers must be literally true before plaintiff 

could recover, and not substantially true, but the failure 

of defendant in this re'-ard did not relieve the trial court 

of the duty correctly to instruct the jury as to the law.
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Where instructions given are vague, incomplete and uncer
tain, better instructions should be tendered. Brownell v.  
Fuller, 60 Nebr., 558. And a failure so to do has fre
quently be.en construed as a waiver of the error. Siouv 
City d' P. R. Co. v. Finlayson,* 16 Nebr., 587. But we do 
not think that this rule applies to cases where a party re
quests instructions wrong in point of law, and the court, 
in refusing those tendered, gives in lieu thereof other in
structions equally erroneous, to which exceptions are duly 
taken. The case then comes under the rule that where the 
instruction given is wrong, the question is whether the 
jury were, or may probably have been, misled by such mis
statement of the law. Upon an examination of this record 
we are left wholly in doubt whether the verdict would not 
have been otherwise had the instructions been free from 
the error pointed out. It is therefore apparent that the 
case should be reversed and the cause remanded for fur
ther proceedings. The judgment announced in the former 
opinion should be adhered to, and the rule of law as an
nounced in the second syllabus should be modified as in
dicated. It is recommended that the same be done.  

HASTINGS, C., concurs.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings. The rule an
nounced in 1he second syllabus of the former opinion 
modified.  

REVERSED AND REMANDED.  

* 49 Am. Rep., 724.
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HARTFORD FIRE INSURANCE COMPANY V. FRANK R. HON 
ET AL.  

FILED DECEMBER 3, 1902. No. 12,089.  

Commissioner's opinion, Department No. 1.  

1. Arbitration: AGREEMENT: OUSTER OF COURT. An agreement be
tween parties to a contract that neither shall maintain a suit 
thereon after breach,-all differences to be settled by arbitra
tion,-is without binding force, as tending to oust the courts of 
their jurisdiction.  

2. - : -: - An agreement by which parties thereto 
stipulate in advance not to enforce, by a resort to a court of 
justice, a substantial right which may subsequently be involved 
in dispute between them, but to submit such right to the de
cision of a private tribunal, although other questions involved 
may be reserved for adjudication by the courts, can not be 
enforced.  

3. - : : : INSURANCE: Loss. An insurance policy 
provided that the insurer sbould not be liable beyond the actual 
cash value of the property at the time of loss; the loss or 
damage to be ascertained by the insured and the insurer, and 
in case of disagreement, then by arbitrators, selected in the 
manner indicated in the contract. Held, That when, in the first 
instance, the insured and insurer could not agree as to the 

extent of the loss, there was a valid and subsisting cause of 
action, subject to adjudication by a court of law, and that the 
stipulation to arbitrate the amount of loss could not be enforced, 
as tending to oust the jurisdiction of the courts.  

ERROR from the district court for Lancaster county.  
Action on an insurance policy. Tried below before 
HOLMES, J. Judgment for plaintiff. Affirmed.  

Genio M. Lamberston, Frank M. Hall, Carlton C. Mar
lay and Barger & Hicks, for plaintiff in error.  

Halleck F. Rose and Wilmer B. Comstock, contra.  

Charles J. Greene, Ralph W. Breckenridge and John 
C. Kinsler, amici curie.  

KIRKPATRICK, C.  

This is an action brought to recover for a loss claimed 
to have accrued under a policy of insurance. The insured
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had judgment below, and the case is brought to this court 
upon error by the insurance company. The single question 
presented and requiring consideration is the validity of a 
provision in the policy making a submission of the ques
tion of the amount of loss to arbitrators, and an award 
thereon, a condition precedent to the right to maintain an 
action. The agreement providing for arbitration is as 
follows: "In the event of disagreement as to the amount 
of the loss the same shall, as above provided, be ascertained 
by two competent and disinterested appraisers, the insured 
and this company each selecting one, and the two so 
chosen shall first select a competent and disinterested 
umpire; the appraisers together shall then estimate and 
appraise the loss, stating separately sound value and 
damage, and, failing to agree, shall submit their differ
ences to the umpire; and the award in writing of any two 
shall determine the amount of such loss; * * * No suit 
or action on this policy for the recovery of any claim shall 
be sustainable in any court of law or equity until after 
full compliance by the insured with all the foregoing re
quirements." It has been ably and earnestly contended in 
briefs of counsel and in the argument at the bar, that there 
is nothing in the provision quoted contrary to sound public 
policy, or contrary to the prior decisions of this court, and 
that it ought, therefore, to be given full force, rendering a 
refusal on the part of the insured to arbitrate a good plea 
in bar to the action.  

It is an incident of every contract that a breach on the 
part of one of the parties thereto gives to the other a cause 
of action enforceable in a court of law or equity; and an 
agreement between parties to a contract that neither shall 
maintain a suit thereon after breach-any differences to 
be settled by arbitration-is without binding force, as tend
ing to onst the jurisdiction of the courts. The doctrine is 
stated by Mr. Justice Hunt in Home Ins. Co. v. Morse, 20 
Wall. [U. S.], 445, 451, as follows: "Every citizen is en
titled to resort to all the courts of the country, and to 
invoke the protection which all the laws or all those courts
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may afford him. A man may not barter away his life or 
his freedom, or his substantial rights. * * * In a civil 
case he may submit his particular suit by his own consent 
to an arbitration, or to the decision of a single judge. So 
he may omit to exercise his right to remove his suit to a 
federal tribunal, as often as he thinks fit, in each recurring 
case. In these aspects any citizen may, no doubt, waive the 
rights to which he may be entitled.* He can not, however, 
bind himself in advance by an agreement, which may be 
specifically enforced, thus to forfeit his rights at all times 
and on all occasions, whenever the case may be presented." 
The case quoted from involved the validity of a contract 
between the state of Wisconsin and the Home Insurance 
Company of New York, by which the latter agreed, in com
pliance with a statute of Wisconsin, not to remove any 
suit brought against it in the state courts for trial into the 
federal courts, and the agreement was held to be non
enforceable. That decision announced the proposition that 
a party might, in any particular case, waive his right to 
remove his suit to the federal courts, but that he could not 
in advance, by agreement, bind himself that in case a 

* In 1858, Michael Cancemi was indicted for the murder of Eu
gene Anderson, committed while the defendant was engaged in burg
larizing a shoe-store. The indictment was removed to the oyer and 
terminer, and the trial there resulted in a disagreement of the jury.  
It was then removed, by certiorari, to the supreme court, and sent 
for trial to the New York circuit, and tried before Mr. Justice Davies.  
The result was a conviction, but a subsequent reversal. Cancemi v.  
People, 16 N. Y., 501. On a second trial, there was a withdrawal of 
a juror during the trial and an agreement-to which the prisoner was 
a party-that the record should show a trial to twelve jurymen.  
Conviction. Held, on review, that the consent of the prisoner was a 
nullity and the conviction illegal. Cancemi v. People, 18 N. Y., 128. This 
is the leading case in the United States on the point, and has been fol
lowed in State v. Mansfield, 41 Mo., 470; Bell v. State, 44 Ala., 393; Allen 
v. State, 54 Ind., 461; Williams v. State, 12 Ohio St., 622; Hill v. People, 
16 Mich., 351. But see, contra, State v. Kaufman, 51 Ia., 578. A different 
rule from that laid down in a majority of the foregoing decisions 
has been held to obtain in misdemeanor cases. Commonwealth v.  
Dailey, 12 Cush. [Mass.], 80; Murphy v. Commonwealth, 1 Met. [Ky.], 365.  
It is hard to discover any well-grounded reason for a distinction be
tween felonies and misdemeanors as to this and similar questions, 
e. g., such an one as was raised in Browning v. State, 54 Nebr., 203, 205, 
and Allyn v. State, 21 Nebr., 593. Did not this distinction have its 
origin in the humanity of the judges, in the days when they cropped 
the ears and slitted the nose of the man convicted of a felony? 
-W. F. B.



Hartford Fire Ins. Co. v. Hon.  

future suit should arise, he would not avail himself of the 
right to remove it to such courts, because every man is 
entitled to resort to all the courts and invoke their protec
tion, and can not be held to an agreement to enforce which 
would result in depriving him of a substantial right guar
anteed by the law. The provision found in the constitution 
of the state (section 13, Bill of Rights) embodies the same 
general proposition: "All courts shall be open, and every 
person, for any injury done him in his lands, goods, person, 
or reputation, shall. have a remedy by due course of law, 
and justice administered without denial or delay." Thus 
it will be seen that a stipulation that no suit shall 
be maintainable upon the contract after breach, is void.  
This proposition, we understand, is conceded in the case at 
bar; and if the stipulation above quoted results in ousting 
the courts of jurisdiction, it must be held unenforceable.  

But it is contended that the provision does not contem
plate ousting the jurisdiction of the courts; that the con
tract merely provides for an adjustment by arbitration of 
the amount of the loss, leaving the question of liability to 
be adjudicated in the usual channel of the courts. Be
tween this kind of a stipulation, it is said, and one provid
ing, for the submission of all matters in dispute, including 
the question of liability, there is a definite distinction-the 
former valid and enforceable, the other admittedly opposed 
to the policy of the law. The theory of plaintiff in error 
is that under such a stipulation in the contract, the award 
becomes a condition precedent to the right of action; that 
no cause of action accrues until the arbitrators have made 
an award. Such an agreement, it is contended, does not 
oust the courts of jurisdiction, for the reason that parties 
are at liberty to contract that in the event of unliquidated 
damages arising from contract, such damages shall be 
liquidated and ascertained by a given mode; both parties 
binding themselves to refer that question to a private 
tribunal of their own selection, clothing that tribunal with 
power finally and conclusively to adjudicate that ques
tion. Stated in other terms, the contention of plaintiff in

558 NEBRASKA REPORTS. [VOL. 66



SEPTEMBER TERM, 1902.

Hartford Fire Ins. Co. v. Hon.  

error amounts to a concession that the parties can not bind 
themselves to settle the question whether the company is 
liable at all in this manner, because the policy of the law 
forbids such an agreement, but that they are free to stipu
late that the amount of the loss shall be ultimately decided 
by a mode agreed upon, other than a resort to the courts.  
If this distinction is sound, the arbitration and award 
must be held, in accordance with the plain reading of the 
agreement, a condition precedent to a right of action. If, 
on the contrary, there is no real or substantial distinction 
in principle between an agreement to refer the whole con
troversy and an agreement to refer only a particular part 
of it, the agreement under consideration must, of course, 
be held to come within the doctrine prohibiting agree
ments which oust the courts of jurisdiction. An agree
ment, as we have already seen, that neither party should 
maintain an action on a contract either at law or in 
equity,-any controversy to arise to be referred to arbi
tration,-can not be enforced, upon the theory that the 
powers of all the courts may always be invoked by every 
citizen for the protection of his rights; that the enforce
ment of a valid and subsisting cause of action is a substan
tial right; and that he can not be held to have bartered 
that away by any agreement made before it arose. Upon 
principle, therefore, we assume it to be true that an agree
ment by which the parties thereto bind themselves to re
frain from resorting to the courts for the adjudication of 
a cause of action to arise between them in the future is 
void, and the real question in this case is whether this 
principle has been violated by the arbitration agreement 
pleaded.  

In the contract upon which this action is brought, plain
tiff in error agrees to be liable not beyond the actual cash 
value of the property at the time any loss or damage 
occurs. To the extent of such loss or damage, it does not 
question its liability. Further than this there is nothing 
in the contract by which the liability of the company is in
dicated. All the residue of the clause relates to the mode
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of ascertaining or estimating the "actual cash value of 

the property at the time any loss or damage occurs." The 

contract further provides: "In the event of disagreement 

as to the amount of loss, the same shall, as above provided, 
be ascertained" by appraisers; indicating the manner of 

their selection and the rules to govern their deliberations.  

The award of the appraisers, of course, not being subject 

to review by a court of law or equity, and being unim

peachable except for fraud, becomes conclusive of the 

question of the amount of the loss. It is, therefore, ap

parent that, so far as the question of the amount of the 

loss is concerned, the party has, by the agreement into 

which he has entered, closed up all access to the courts.  

The agreement to arbitrate contemplates a reservation 

by the company and the insured of the question of liability 

in any event. Inasmuch as it is not to be assumed that 

the company would go to the trouble of an expensive arbi

tration of the amount of the loss, bearing its share of the 
cost, unless it was ready to concede its liability for some 

loss, the presumption would naturally be that when arbi
tration of the loss is once undertaken, the extent of the loss 
is the question of chief importance to all concerned. But 

even if the question of the company's liability is not in 

every instance tacitly conceded by entering into arbitra

tion of the amount of the loss, it is certain that in some 
instances this would be the case; and in every such in

stance, at least, all of the rights at stake between the 
parties would be wholly and exclusively in the hands of a 
private tribunal, to be finally adjudicated by them, in com
pliance with a contract entered into long before any dis
pute had arisen, and before the parties knew that any 
dispute would arise. Now, in a case such as that sup
posed, the company tacitly or expressly admitting its lia
bility, what would be the question for settlement? Namely, 
the extent of the company's liability, measured "by the 
actual cash value of the property at the time any loss or 
damage occurs." Is it not a matter of very substantial 
interest to the parties that this question should be settled
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rightly? A settlement of the matter upon a basis which 
would give to the insured an amount either too small or 
too large would be for one of the parties to suffer, just 
to that extent, a deprivation of his property rights. But, 
it is said, the parties have agreed upon that mode of 
settlement, and if one or the other should suffer such a 
deprivation, it must be held to come within the reasonable 
and necessary intendments of the contract. The answer 
is that the courts of law, established and maintained by 
society, with all the safeguards surrounding their adminis
tration of justice, are constituted and maintained for the 
specific purpose of settling just such differences. A jury 
may or may not be as competent and skillful in arriving 
at the exact amount of the loss as would be a board selected 
by the parties themselves; but the law gives to either party 
the right to have a jury, safeguarded by all the machinery 
of a duly constituted court of justice, pass upon that ques
tion; and to this effect the constitution (section 6, Bill of 
Rights) has provided: "The right of trial by jury shall re
main inviolate." It may be readily admitted that in such 
a case, after it has arisen, the party may submit this par
ticular question by his own consent to arbitration, or to 
the decision of a single judge. But we can not see upon 
what principle his agreement, made in advance, and bind
ing himself before this right accrues to forfeit it after it 
does accrue, can be specifically enforced against him. To 
so enforce it would be tantamount to saying that while 
parties can not by contract barter away all of their sub
stantial rights which may later be involved in controversy 
between them, they can make a severance and barter away 
the one which is likely to be of chief significance when the 
controversy does finally arise.  

If the position contended for be correct, the principle 
would apply to all contracts. Should a person or corpora
tion, employing a large number of servants, in each con
tract of employment stipulate that in case of personal 
injury to the servant during employment, the amount of 
damage should be submitted for arbitration to a board of 

42
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physicians, their determination of that question to be 
final and conclusive, the question of liability to remain 
for the determination of the courts, it will hardly be con
tended that such an agreement would be enforced; yet the 
principle involved would be indentical with that in the 
case at bar. To recognize the existence of such a distine
tion would, it seems to us, be a plain evasion of a salutary 
doctrine firmly imtbedded in the law,-that courts will not 
lend their aid in the enforcement of contracts the effect of 
which would be to close their doors to suitors who would 
otherwise be entitled to their protection.  

In Insurance Co. v. Morse. 20 Wall. [U. S.], 445, 450, 
is found this language: "Should a citizen of New York 
enter into an agreement with the state of Wisconsin, upon 
whatever consideration, that he would in no case, when 
called into the courts of that state or the federal tri
bunals within it. demand a jury to determine any rights 
of property that might be called in question, but that 
such rights should in all such cases be submitted to 
arbitration or to the decision of a single judge, the 
authorities are clear that he would not thereby be de
barred from resorting to the ordinary legal tribunals 
of the state." And if a citizen of New York could not 
he held, upon principle or authority, to such a. contract 
as that supposed with the state of 'Wisconsin, it seems 
to us equally clear that he could not be held to a con
tract with a citizen of that state, binding himself, in any 
suit thereafter to arise between them, not to demand a 
jury trial to determine any rights of property that might 
be called into question, but that such rights should, in any 
case to arise, be submitted to arbitration or to the decision 
of a single judge. Yet the latter is, according to our view, 
in effect, the contract under consideration in the case at 
bar; and we are of opinion that it can not be enforced, and 
that it is revocable by either party at any time before ar
bitration is had.  

We are not unmindful of the fact that there are many 
cases in both federal and state courts recognizing the dis-
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tinction sought to be maintained here. These decisions 
are for the most part based upon Scott v. Avery, 5 H. of L.  
[Eng.], 811, decided in 1856. That was a case involving 
marine insurance, where the contract provided that the 
loss, as to amount, must first be settled by what was styled 
a "coimimittee," which seems to have been a board of officers 
of the insurance company, but if a difference should arise 
between the insured and the committee, such difference 
should be referred to arbitration,-the award of the arbi
trators to be final,-with the further provision that if the 
insured refused to accept the settlement made by the com
inittee, the obtaining of the decision of the arbitrators was 
a condition precedent to the maintaining of an actiou. In 
that case it was conceded by all the lords that it had be
come the settled law that a contract which req uired all 
questions in controversy to be submitted to arbitrators, 
whose award should be final, was void, as a contract tend
ing to oust the courts of their jurisdiction, and for that 
reason contrary to public policy; but it was held by a ma
jority of the lords that the provision in the policy was valid 
because it only required that the question of amount be 
submitted to arbitration. We have made a very careful ex
amination of the arguments advanced in the several opin
ions given by the lords in support of the conclusion reached 
by the majority, and with all due respect, are forced to the 
conclusion that the position taken is unsound. The distine
tion urged does not seem to have any solid foundation upon 
which to rest. The real question is, will parties be bound 
by a contract to settle differences by an arbitration which 
shall be final, and, by stipulation entered into when the 
contract is formed, deprive themselves of the right to the 
protection of the courts? Suppose, in a controversy arising 
upon a loss sustained under an insurance policy, three dis
tinct questions are presented for determination. It is 
conceded by all parties that an agreement to submit all of 
the questions to arbitration is against public policy and 
void. Upon what sound reason can it be said that an 
agreement to submit one or two of the questions in con-
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troversy can be sustained? As we have seen, the one or 

two questions may be the questions of vital importance, 
and the. third question may sink into insignificance, or may 

be entirely eliminated by the arbitration of the two ques

tions. Or suppose ten questions are in controversy: Will 

the courts say that a contract to submit nine is valid and 
will be enforced, so long as the party has one question left, 
concerning which he has a right to be heard in the courts? 

Of course, the one remaining question may be of minor im

portance, and the party may not desire to go into the courts 

upon that. Yet so long as the contract does not deprive 

him of the right to go into the courts upon all the ques

tions involved, it is valid and will be enforced. It seems 

clear to us that an agreement which deprives a party of a 

right to the protection of the courts upon a single question, 
which may be the question of greatest importance in the 

controversy, violates the principle involved to the same 

extent as would an agreement requiring all matters to be 

submitted. If we say that an agreement to submit one 

question to arbitrators is valid, then there is no middle 

ground upon which to stand. If one question can be 

submitted, and the determination of the arbitrators be 

final, then all questions involved can upon the same prin

ciple be submitted. The distinction made by the learned 

lords in Scott v. Avery, does not rest upon sound prin

ciples. It is a difference in degree rather than in kind.  

The question was passed upon by this court in Ocrna

American Ins. Co. v. Etherton, 25 Nebr., 505. The policy 

in that case, among other things, contained the following 

provision: "It is expressly stipulated by the parties hereto 

that no suit or action against this company shall be sus

tained in any court of law or chancery until after an 

award shall have been obtained fixing the amount of such 

claims, in the manner above provided." REESE, C. J., in con

sidering this clause in the policy, said: "As to the first of 

the above-quoted clauses we apprehend that there is prac

tically no dispute but that the whole provision is void." 

In the syllabus in that case it is said: "A provision in a
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policy that no suit or action against the insurer 'shall be 

sustained in any court of law or chancery until after an 
award shall have been obtained' by arbitration, 'fixing the 
amount' due after loss, is void, the effect of such provision 

being to oust the courts of their legitimate jurisdiction." 
It is said by counsel for plaintiff in error that the loss in 

the case arose from the destruction of a dwelling-house 
and contents, and that the clause quoted in the policy was 
void as being contrary to the valued policy law, and that 
while the decision in that case was correct, the learned 
judge writing the opinion gave a. wrong reason. In this 
counsel is in error. The valued policy law took effect July 
1, 1889, while the policy considered in that case was writ
ten December 21, 1886.  

The question under consideration has been more or 
less directly involved in the following cases: Union Ins.  
Co. v. Barwick, 36 Nebr., 223; Home Fire Ins. Co. v.  

Bean, 42 Nebr., 537; Insurance Co. of North America 
v. Bachler, 44 Nebr., 549; Home Fire Ins. Co. v. Ken

nedy, 47. Nebr., 138; Schrandt v. Young, 62 Nebr., 254.  
And the doctrine has been assumed to be firmly estab
lished in the body of our law; but because of the very 
earnest and able manner in which the doctrine has been 
challenged by counsel for plaintiff, and the authorities 
cited from various courts entitled to fair consideration, we 
have seen fit to reexamine the question; but we can not, on 
principle, see any valid reason why a doctrine which has 
stood for many years, and which has become a rule of 
property, should now be abandoned. On the contrary, we 
can see many reasons why it should be adhered to.  

From what has been said it follows that the judgment 
of the district court should be affirmed, and it is there
fore recommended that the same be done.  

HASTINGS, C., concurs.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.
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Seyfer v. Otoe County.  

HENRY SEYFER, ADMINISTRATOR, V. COUNTY OF OTOE.  

FILED DECEMBER 3, 1902. No. 12,318.  

Commissioner's opinion, Department No. 2.  

1. Evidence: VERDICT. In a case where there is some competent 
evidence tending to establish every fact in issue, the verdict will 
not be set aside on the ground that it is not sustained by the 
evidence, unless such verdict is clearly wrong.  

2. Bridge: MUNTCIPALTTY: PUBLIC USE: CONSTRUCTION: ORDINARY 

BUSINESS USE: WHAT MAY BE ANTICIPATED. In constructing 

and maintaining a bridge for public use, a municipality is not 
limited in its duty by the ordinary business use of the structure, 
but is required to provide for what may be fairly anticipated 
for the proper accommodation of the public at large in the 
various occupations which, from time to time, may be pursued 
in the locality where it is situated.  

3. - : : : - : - : - : ACTION UNDER 

LORD CAMPBELL'S AcT: QUESTIONS FOR JURY. In an action against 

a county by the administrator of the estate of a deceased per
son to recover damages alleged to have been caused by the 
breaking down of a bridge while the deceased was attempting 
to cross it with a steam traction engine and separator, it is 
for the jury to determine whether or not the bridge was prop
erly constructed and maintained, and whether the use which 
the deceased was making of it, was unusual and extraordinary, 
and such as the county was not bound to anticipate.  

4. Instructions: NEGLIGENCE PER SE: Group OF CIRCUMSTANCES: IN

STRUCTION AS To LEGAL EFFECT: EXISTENCE OF FACTS FOR JURY.  

Ordinarily it is error for the court to instruct the jury that a 
circumstance, or a group of circumstances, as to which there 
has been evidence on the trial, amounts to negligence per se; 
but where such fact or group of facts, if established, amount 
in law to negligence, the court, having left the question as to 
the existence of such facts to the jury, may state their legal 
effect.  

5. Contributory Negligence: DECLARATION OF DECEASED. The declara
tions of a deceased person made to a. third party, as to his 

knowledge of the condition of a bridge, which gave way while 
he was attempting to cross it and caused his death, before the 
accident occurred, may be properly received in evidence as tend
ing to establish contributory negligence.  

ERROR from the district court for Otoe county. Action 
in the nature of case, under Lord Campbell's act, against
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a county for not properly constructing, repairing and 
maintaining a bridge. Tried below before JESSEN, J. Ver
dict and judgment for defendant. Plaintiff brings error.  
Affirmed.  

John C. Watson and John V. Morgan (Robert Ryan, of 
counsel), for plaintiff in error.  

W. W. Wilson, County Attorney, and D. T. Hayden, 
contra.  

BARNES, C.  

On the 6th day of October, 1899, John E. Neu, now de
ceased, was moving a steam engine and threshing machine 
over a public road of Otoe county. A separator was at
tached to the traction engine by what is known as a "sawed
off tongue," about six or seven feet long. Upon the engine 
was the deceased., and another party, who assisted him in 
running it, and a third man was upon the separator. . The 
whole outfit was moved by this traction engine. On the 
said road or highway, was a bridge sixteen or eighteen 
feet in length, spanning a ravine or dry run. Neu at
tempted to cross this bridge with the outfit above de
scribed. A portion of the bridge gave way and Neu was 
precipitated to the bottom of the ravine, and received in
juries .from which he died in a few days thereafter. The 
bridge broke down as the front wheels of the separator 
were coming onto it, and just before the engine passed off 
from it. The plaintiff herein was appointed administrator 
of Neu's estate, and brought a suit against the county for 
damages, alleging that the bridge, by the wrongful act, 
neglect and fault of the county, became and was weak, in
sufficient and out of repair, and dangerous for the public 
to cross and travel upon; that said bridge gave way and 
broke down by reason of the wrongful act of the county 
to properly construct, maintain and repair the same. The 
defendant answered, in substance, that the bridge was in 
good repair, and had always been safe for ordinary loads,
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for such loads as were intended to pass upon it, and for the 
purposes for which it was intended to be used; that the 
deceased was careless, negligent and reckless iij propelling 
his engine and separator upon the bridge, and by so doing 
he placed upon said bridge an unusually heavy load, and 
that he thereby carelessly and negligently contributed to 
his own injury; that he was careless and negligent and 
contributed to his own injury in attempting to cross said 
bridge without first detaching the separator that was at
tached to said engine, and that said deceased went onto 
said bridge with said engine and separator without using 
the necessary precaution, and through the want of care and 
precaution caused said bridge to be broken down, thereby 
carelessly and negligently contributing to his own injury.  
The reply was a general denial. Upon these issues the 
cause was tried to a jury and a verdict rendered for the 
defendant. Plaintiff thereupon prosecuted error to this 
court.  

1. Plaintiff contends that the verdict is not sustained 
by the evidence, and is contrary to law. It appears from 
the bill of exceptions that the bridge in question was con
structed less than five years before the accident occurred.  
The manner of its construction was detailed, and the per
son who built it gave evidence as to the material used 
therein. It appears from his evidence that it was sixteen 
or eighteen feet in length, and was composed of nine white 
oak stringers, upon which the floor was laid. Eight of 
these stringers were 2x12 white oak plank; and the other 
one, being the middle stringer, was 3x12, and of the same 
material. The planking or floor of the bridge, was also 
composed of oak, and was held in place by pine binders at 
the ends, which was the only pine used in its construction.  
The stringers rested upon timbers supported by red cedar 
and white oak piles. It thus appears that the bridge was 

. properly constructed out of good material, and there is no 
evidence to the contrary. There was some dispute as to 
the condition of the stringers at the time the accident oc
curred. One or two witnesses, who made a very hasty and
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imperfect examination of them, testified that they were 
brash, and seemed to break square off; that there was 

rotten wood on the outside of them; but no attempt was 

made by them to detail the amount or extent thereof.  

Several other witnesses testified that the stringers were 

in good condition, and a portion of one of them, which 

was broken, was brought into court and exhibited to the 

jury. The evidence further disclosed that the life and use

fulness of such a bridge ranges from eight to twelve years.  

So it would seem that the bridge having been built less 

than five years, must have been in a fairly good state of 

repair; and the jury, under the evidence, were warranted 

in so finding. The evidence further disclosed that the 

bridge had been in constant use, and that farmers in that 

neighborhood had hauled loads over it, as one witness puts 

it, just as large as he could haul. Another witness testi

fied that shortly before the accident he hauled a load con

sisting of fifty-five bushels of shelled corn over the bridge.  

It further appeared that the traction engine in question 

weighed 11,500 pounds without any water in its boiler 

or fuel in its tender; that eighty per cent. of the weight 

of the engine was on its back wheels; that it carried in 

its boiler 220 gallons of water, and had in its tank 64 gal

lons. The separator which was attached to it weighed 

5,500 pounds. It therefore appears that the traction en

gine, with the two men riding thereon at the time, weighed 

something over 14,000 pounds; that the weight of the 

separator and weighing attachment was 5,500 pounds; 

making the total weight of the load something over 19,000 
pounds, or nearly ten tons. It is shown that the front wheels 

of the separator would come onto the bridge before the en

gine passed off from it. This would require the bridge to 

sustain a weight consisting of nearly five times that of an 

ordinary load, such as is usually hauled over country roads.  
It was further shown that these threshing outfits carried 

plank with them for the purpose of planking and thus 

reinforcing the strength of such bridges whenever they 

attempted to cross them, and that deceased had such plank
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on the load with him at the time he attempted to cross the 
bridge in question; that he ran his engine and separator 
onto the bridge without examining it to ascertain its con
dition, and without planking it, notwithstanding he had 
the material with him for that purpose. Two witnesses 
testified that the deceased had previously crossed the 
bridge with this threshing outfit, and that he told them 
that the last time he crossed it before the accident oc
curred he heard the stringers crack, and he was lucky to 
get over all right, or words to that effect; and there was 
evidence that some of the stringers appeared to have been 
previously cracked or strained. It appears from this sum
mary statement that the verdict of the jury was sustained 
by the evidence, and we are unable to say that it was 
clearly wrong.  

2. It is contended that the court erred in giving instruc
tion No. 12, which is as follows: "The court instructs 
the jury that in maintaining a bridge for public use, the 
county is not limited in its duty by the ordinary business 
use of the structure, nor is it bound to provide for the 
support of extraordinary or unreasonably heavy loads, 
but it is only required to provide what may be fairly 
anticipated for the proper accommodation of the public 
at large in the various occupations which, from time to 
time, may be pursued in the locality where the bridge is 
situated. Whether or not the load which the deceased, 
John E. Neu, drove on the bridge in question was an 
extraordinary or unreasonably heavy load, is a question 
for you to determine from the evidence before you." 
The contention is that it was error for the court to leave 
the question as to whether or not the load was unreason
able or an extraordinary one to the jury, because it is 
claimed the bridge should have been built in anticipation 
of just such a load.  

The instruction in question seems to have been taken 
from the case of Anderson v. City of St. Cloud, 81 N.  
W. Rep. [Minn.], 746. The rule laid down in that case 
is as follows: "In maintaining a bridge for public use,
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a municipality is not limited in its duty by the ordi
nary business use of the structure, but is required to 
provide for what may be fairly anticipated for the proper 
accommodation of the public at large in the various occu
pations which, from time to time, may be pursued in the 
locality where it is situated." 

In the case of Yordy v. Marshall County, 45 N. W. Rep.  
[Ia.], 1042, a case similar to the one at bar, the court held 
that "in an action against a county for an injury to plain
tiff's team and threshing outfit, caused by the breaking of a 
bridge while attempting to drive across, it is for the jury 
to determine whether the use which plaintiff was making 
of the bridge was unusual and extraordinary, and such as 
the county was not bound to anticipate; and it is error 
for the court to decide this question, and to direct a verdict 
in the county's favor." This being the rule, it follows that 
an instruction taking that question from the jury by stat
ing, as a matter of law, that the load was not an unusual 
or extraordinary one, would have been erroneous. This 
was one of the questions which the court was bound to 
submit to the jury, and the instruction in question under 
which it was submitted, states the law as laid down by a 
majority of the cases, and is supported by the greatest 
number and the best considered decisions.  

3. It is contended that the court erred in refusing to 
give instruction No. 9. By this instruction the jury were 
told that it was not negligence on the part of the plaintiff's 
intestate to attempt to cross the bridge with the engine and 
separator in question. This instruction would have with
drawn from the jury the question as to whether or not 
the engine and separator was such an extraordinary load 
that under the circumstances the deceased should have 
exercised some precaution in attempting to cross the 
bridge in question with it. It is in direct conflict with the 
instruction given upon that point, and, was properly re
fused.  

4. It is contended that the court erred in giving instruc
tion No. 6, which is as follows:
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"If you find from the evidence that the bridge in ques
tion was in an unsafe condition, and if you further find 

that the deceased, John E. Neu, knew of such unsafe con
dition, or had reason to know that the stringers on said 
bridge were cracked or broken by a previous strain, then 

you are instructed that the deceased would be negligent in 

not examining said bridge before he drove upon it." 

The objection urged to this instruction is that the court 

stated to the jury a circumstance, or a group of circum
stances, as to which there had been evidence on the trial, 
and instructed that such fact or group of facts amounted 
to negligence per se. It is true that this court has held 
that "at most, the jury should duly be instructed that such 

circumstances, if established by a preponderance of the 
evidence, are properly to be considered in determining the 

existence of negligence." This doctrine was first an

nounced in the case of Missouri P. R. Co. v. Baier, 37 
Nebr., 235, and has been followed and approved in a long 

line of cases decided since that time; and there can be no 

question now as to the correctness of this rule. If the in

struction in question falls within this rule then the court 

erred in giving it; but if, on the other hand, the fact or 

group of facts mentioned therein, if true, would constitute 

negligence per se, then the instruction was properly given.  

It has often been held by this court that one about. to cross 

a railroad track must look and listen to ascertain whether 

a train is approaching or not, and if, failing to do so, he is 

injured, such conduct is contributory negligence,-in other 

words, negligence per se,-and he can not recover. Omaha 

& R. V. R. Co. v. Talbot, 48 Nebr., 627; Guthrie v. Missouri 

P. R. Co., 51 Nebr., 746; Brady v. Chicago, St. P., 11. & 0. R.  

Co., 59 Nebr., 233; Chicago, B. & Q. R. Co. v. Pollard, 53 

Nebr., 730. If the deceased, in passing over the bridge in 

question with his outfit the last time before the accident oc

curred, heard the stringers crack, as some evidence con

tained in the record would seem to indicate, and therefore 
knew the bridge had become strained or weakened, a rea

sonable regard for his own safety required him to examine
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its condition and plank it, if necessary, before attempting 

to pass over it, he having the means at hand to do so; and 

if he steamed upon it without taking any precaution what

ever, it could scarcely be contended that he was not guilty 

of contributory negligence as a matter of law. Where a 

certain fact or group of facts, if established, leaves no room 

for men of ordinary intelligence to differ as to the legal 

effect thereof, it is proper to instruct the jury what such 

legal effect is. Where the facts are such that reasonable 

men must draw the same conclusions from them, the ques

tion of negligence is .one of law for the court. Omaha 

St. R. Co. v. Craig, 39 Nebr., 601; Grand T. R. Co.  

v. Ives, 144 U. S., 408; Brady v Chicago, St. P., M. & 

0. R. Co., supra.; Guthrie v. Missouri P. R. Co., supra; 

Chicago, B. & Q. R. Co. v. Pollard, supra,. It will be 

observed by an examination of the instruction complained 

of that the determination of the facts was properly left 

to the jury. We think the legal effect of such facts, if 

established, was negligence. We are aware that this ques

tion is a close one, but it seems to us, under the circum

stances, that the court did not err in giving this instruc

tion.  
5. Lastly, it is contended that the court erred in re

ceiving the evidence of M. W. Balfour and L. Balfour as 

to the statements or declarations of the deceased in rela

tion to the condition of the bridge, and what he discovered 

or heard when passing over it with his threshing outfit 

the last time before the accident occurred. This action 

was brought under the provisions of chapter 21 of the 

Compiled Statutes,* which provides (section 1) : "That 

whenever the death of a person shall be caused by the 

wrongful act, neglect, or default, and the act, neglect, 
or default is such as would, if death had not ensued, 
have entitled the party injured to maintain an action and 

recover damages, in respect thereof, then, and in every 

such case, the person who, or company or corporation 

which would have been liable if death had not ensued, 

* Section 5198, Cobbey's Annotated Statutes.
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shall be liable to an action for damages, notwithstanding 
the death of the person injured," etc. It is plain, un
der this statute, that whatever would have been a 
defense, had the deceased survived the accident and 
brought this suit to recover damages for injuries sus
tained, is a defense against an action brought by the ad
ministrator of his estate. Contributory negligence in such 
cases is a good defense. Any competent evidence tending 
to establish the fact of such contributory negligence on 
the part of the deceased was properly received. If the de
ceased, with his outfit, steamed upon the bridge in ques
tion, with knowledge that it had been weakened and in
jured or strained by reason of his having previously passed 
over it, without taking the precaution to examine it, with
out planking it, or suitably preparing it for his passage, 
there can be no doubt of the fact that he was guilty of con
tributory negligence. The testimony of these witnesses 
as to his declarations regarding that matter, would tend 
to establish the defense of contributory negligence, and 
for that reason it was properly received. It was properly 
received for the further reason that it was a declaration 
made by the deceased against the interest of his legal rep
resentative. 1 Greenleaf, Evidence, sees. 147-149. Hos
ford v. Hosford, 42 N. W. Rep. [Minn.], 1018.  

It appears from an examination of the record that the 
cause was fairly tried, and was submitted to the jury un
der proper instructions; that the evidence is sufficient to 
sustain the verdict; and we recommend that the judgment 
of the district court be affirmed.  

OLDIIAM and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.
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SARAH M. HOWELL ET AL. V. PETER ANDERSON, ADMiNIs

TRATOR.* 

FILED DECEMBER 3, 1902. No. 12,324.  

Commissioner's opinion, Department No. 2.  

1. Intestate: DEBTOR: ADMINISTRATOR: ANTECEDENT DEBT. Where 

one is indebted to a person who dies intestate, and afterwards 
becomes administrator of his creditor's estate, if he be solvent 
and able to pay the debt at the time of his appointment, or 
any time during the administration of his office, and before his 
final settlement and discharge, he will be required to pay over 
to the estate, in cash, the amount of his antecedent debt.  

2. - -- : : : INSOLVENCY OF DEBTOR: BURDEN 
OF PROOF. If an administrator seeks to be discharged from his 
official liability for such antecedent debt on account of his 

insolvency and total inability to pay the same, the burden is 
upon him to establish that fact.  

3. - : : : : : : OFFICIAL LIABILITY.  

Where it is shown that an administrator, at the time of his 
appointment, was hopelessly insolvent, was so during all of the 

time of his administration and remained in that condition up 

to and including the time of his final settlement, he will be 
permitted to turn over the evidence of his uncollectible debt 

to his successor, or other proper authority, and will be dis

charged from his official liability therefor.  

ERROR from the district court for Saunders county. In 
the matter of the estate of Daniel Howell, deceased. From 
an order refusing to discharge Peter Anderson, adminis
trator, he appealed to the district court, and from an order 
reversing the judgment Sarah M. Howell and others bring 
error. Tried below before GOOD, J. Affirmed.  

V. L. Hawthorne, for plaintiffs in error. 

Edwin E. Good and G. W. Simpson, contra.  

BARNES, C.  

On the 28th day of March, 1899, one Daniel Howell, a 
resident of Saunders county, died intestate, and on the 

* Appears in 92 N. W. Rep., 760, as In re Howell's Estate.
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1st day of June of the said year Peter Anderson, the de
fendant in error, was duly appointed administrator of his 
estate, gave his bond, was duly.qualified and entered upon 
the performance of his duties as such administrator. It 
appears that at the time Howell died, Anderson owed him 
$700, which was evidenced by an interest-bearing note ex
ecuted some time before that date. When Anderson took 
charge of the estate as administrator, he scheduled and 
listed his note as a debt due to the estate. After he had 
collected and disbursed to the several heirs nearly $4,000 
belonging to the estate, a petition was filed by the widow 
of the deceased with the county judge of Saunders county, 
asking for his removal. Anderson appeared in answer to a 
citation based upon the petition, and was allowed to file 
his report. He thereupon tendered his resignation and 
asked leave to turn over to the court all the money and 
property in his hands belonging to the estate, together 
with his own note, and prayed for an order relieving him 
from his said trust. Anderson also filed an answer in 
which it appeared that at the time he was appointed admin
istrator of the estate he was insolvent; that he remained 
in that condition during all of the time he acted as such 
administrator, and was still insolvent and entirely unable 
to pay the note in question, or any part thereof, at the time 
of his proffered settlement. He also asked that the fees 
which were due him for the performance of his duties as 
administrator, amounting to about $134, be applied upon 
his note, and that the court receive said note, with its 
unpaid balance, and credit him with it as an uncollectible 
debt due the estate. The fact of Anderson's insolvency 
was fully established, and is now .conceded by all parties 
to this controversy. The county court held against Ander
son on his petition for a discharge, and found that the 
note in question was cash in the hands of the administra
tor, and made his order accordingly. From this judgment 
or order Anderson appealed to the district court for 
Saunders county, where the matter was tried de novo, the 
order of the county court was reversed, a judgment was
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rendered in favor of Anderson, permitting him to turn 
over to his successor, or the county judge, his note, after 
crediting thereon the amount of his fees, as a part of the 
uncollectible debts due the estate, and an order was en
tered discharging him from his trust as administrator.  
From that judgment the widow and heirs of the deceased 
prosecute error to this court.  

Plaintiffs contend that the district court erred in its 
findings and judgment in this: That when a debtor is 
appointed administrator of his creditor's estate, .the debt 
owing by him to the deceased becomes assets in his hands 
as administrator; that the debt is considered paid, and he 
is chargeable with the amount thereof in the settlement of 
his accounts, without any regard to his financial condition 
before and during the time he acted as such administrator.  
They thus seek not only to charge Anderson with the 
amount of his debt to the estate, as for so much cash in his 
hands, but by obtaining an order to that effect, to fix be
yond question the liability of his bondsmen to pay that 
amount to the estate. On the other hand, the defend.  
ant contends that where an insolvent debtor is appointed 
administrator of his creditor's estate and is at all times 
unable to pay his debts, by reason of his insolvency, his 
debt should be considered as uncollectible in his hands 
the same as though it were the debt of a third person, and 
that his bondsmen are not liable to the estate for the pay
ment of such antecedent debt.  

Upon this question the authorities are very much 
divided. In an early day the courts of Massachusetts 
laid down the rule contended for by the plaintiffs in 
error, and since then have steadily adhered to it. A few 
of the other states, including Ohio, New Hampshire and 
some of the Southern states, have adopted this view of the 
law, and it is contended by the plaintiffs that this court 
has followed this rule. In support of such contention they 
cite the cases of Jacobs v. Morrow, 21 Nebr., 233, and 
Brown, v. Jacobs, 24 Nebr., 712. In Jacobs v. Morrow, the 
administrator de lonis non had been surety for his pre
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decessor on his bond as administrator of an estate. His 
predecessor had collected about $12,000 in money, which 
he held in his hands when he was removed. The only ques
tion in that case was whether the administrator de bonik 
non should charge himself with the penalty of the bond.  
No question of the solvency or insolvency of the first ad
ministrator was involved in that case. Neither was it 
claimed that he was indebted to the estate at the time he 
was appointed. It was held that if he had collected and 
held in his hands money belonging to the estate while he 
was the administrator thereof and failed to pay it oVer to 
his successor, his bondsmen were certainly liable for it.  
In the case of Brown v. Jacobs, the facts were that B 
was appointed administrator of the estate of A, and C 
was the sole surety on his bond. B was removed from his 
trust, and his bondsman, C, was appointed as his succes
sor. C was charged with the penalty of B's bond; C soon 
died intestate, and one D was appointed administrator 
of his estate, and one E was appointed a second adminis
trator de bonis non of the estate of A. E filed his claim 
against the estate of C for the full amount of the penalty 
of the administrator's bond given by B and C, which claim 
was disallowed. An appeal to the district court resulted 
in the same judgment, and on error to this court the judg
ment of the district court was affirmed. It thus appears 
that neither of these cases are in point, and, never hav
ing passed upon the precise question involved herein, we 
must now determine which line of cases we will follow.  

The Massachusetts rule, as we will call it for convenience, 
is based on a legal fiction, and the presumption that all 
men are solvent and able to pay their obligations. It was 
but a short cut to say that one who was an administrator 
could not sue himself, therefore he would be required to ac
count to the estate for his individual debt as so much cash.  
It was an easy way of solving a difficult problem, and one 
which we fully approve of, where the fact of insolvency is 
not satisfactorily made to appear. In case the administra
tor was solvent at the time of his appointment, or any time
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during the administration of his office, and before his final 
settlement and discharge, he should be required to pay 
over in cash the amount of his antecedent debt. In such 
a case the rule contended for by plaintiff is a salutary 
one. It results in no hardship to anyone, and for that 
reason should be invoked and enforced. But it seems to 
us that this rule should have no application where it is 
made to appear that the administrator was wholly insolv
ent when appointed, while acting, and at the time of settle
ment. The defendant in this case filed his report in re
sponse to the citation and brought his individual note 
into court, together with the other uncollectible claims 
due the estate, and turned them all over to the county 
judge. As the estate had not been fully administered it 
was the duty of the county judge to appoint an adminis
trator de bonis non into whose hands the administrator's 
note, as well as the others uncollected and unconverted, 
would go. The result to the estate would have been the 
same had another person than the defendant been ap
pointed administrator. The estate has in nowise suffered 
by any act of his, subsequent to his appointment. It ap
pears beyond question that at the time the defendant was 
appointed administrator of Howell's estate, he was wholly 
insolvent; that he remained in such insolvent condition 
during the entire time that he served as such adminis
trator, and was insolvent at the time of his resignation 
and proposed settlement; that by reason of his condition 
it was at all times impossible for him to pay the antecedent 
debt he owed to the estate. Section 279, chapter 23, Com
piled Statutes,* provides: "No executor or administrator 
shall be accountable for any debts due to the deceased 
if it shall appear that they remain uncollected without 
his fault." There is no reason why the antecedent debt 
of the administrator, where it is at all times uncollectible 
and it is impossible for him to pay it, should be treated 
any different from any other uncollectible debt due the 
estate. The defendant in this case delivered up to the 

* Section 5144, Cobbey's Annotated Statates.
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court his own uncollectible note, which came into his pos
session as administrator of the estate, and asked to have 
credited thereon his commissions, amounting to $134.07.  
If he had not owed the estate this antecedent debt, he 
would have been entitled to withdraw from the assets 
thereof the amount above stated. It follows that his ap
pointment, instead of reducing the available assets of the 
estate, resulted in their increase by the full amount of his 
commission. Instead of taking anything from the estate, 
he contributed his services to it gratuitously, and it was 
saved the expense that would otherwise have been paid to 
another administrator. It is unfortunate that the estate 
should lose the balance due upon Anderson's note, but if 

we should hold that this balance should be treated as cash 
in his hands, and make an order requiring him to pay it 

over, the result of such order would be to require Ander
son's sureties to pay the antecedent debt he owed Howell, 
which could not be collected at any time during Howell's 

lifetime, and has at all times since that date remained 

absolutely uncollectible. By adhering to this legal fiction, 
we would require Anderson's sureties to take $700 from 

their pockets and pay it over to Howell's heirs on account 

of an unfortunate investment made by him in his lifetime, 
and impose upon them a liability upon their bond which 

they never contracted. Their agreement was that Ander

son was an honest, capable and upright man, and would 

discharge his duties as administrator of Howell's estate 

properly; in other words, that he would account for all 

of the assets thereof that came into his hands, and pay 

over all the moneys collected for and on behalf of the es

tate to his successor, or other proper authority. They 

never covenanted that Anderson was solvent and able to 

pay his antecedent debts; the sureties on his bond did not 

agree to convert Anderson's worthless note into cash, or 

create something out of nothing. Legal fictions should 

only be resorted to for the purpose of preventing a failure 

of justice; and where they would result in an unjust and 

inequitable judgment they should never be invoked.
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The later cases hold that where the administrator or 
executor is shown to have been insolvent at the time of 
his appointment, during the incumbency of his office, and 
at the time of his discharge, his bondsmen are not liable 
for his individual debt. Estate of Walker,* 125 Cal., 242, 
73 Am. St. Rep., 40; Bae as v. Stover, 89 N. Y., 1, affirmed 
in 107 N. Y., 624; Keegan v. Smith, 39 N. Y. Supp., 826; 
In re Georgi, 47 N..Y. Supp., 1061; McCarty v. Frazer, 
62 Mo., 263; Harker v. Irick, 2 Stockt. Ch. [N. J. Eq.], 
269; Rader v. Yeargin, 85 Tenn., 486; State v. Gregory, 22 
N. E. Rep. [Ind.], 1; Condit v. Winslow, 5 N. E. Rep.  
[Ind.], 751.  

In State v. Gregory, supra. the court uses the follow
ing lang~iage (p. 3) : "One question, which seems to have 
been overlooked on the trial of the cause, was the financial 
condition of Levin T. Miller, the administrator, dur
ing the period of his administration. The money col
lected by him while professing to act as the agent of the 
administrator in Missouri, and for which he had not 
accounted when he became administrator, was a claim 
in favor of his trust which he should have inventoried and 
charged himself with; and if by the use of due diligence all 
or any part of the claim could have been saved to the 
estate, hs sureties are therewith chargeable, but, if he was 
hopelessly insolvent, they do not become liable therefor, 
the burden as to the question of insolvency being on the ad
ministrator and his sureties." Further on in the opinion 
the court says: "The debt of the administrator is to be 
accounted for as other debts or assets, and he may show 
his insolvency during the period of administration in 
discharge of his official liability,"-citing Woerner, Ad
ministration [2d ed.], *654, sec. 311; Griffith v. Chew, 8 
Serg. & R. [Pa.], 17; Eichelberger v. Morris, 6 Watts 
[Pa.], 42; Tarbell v. Jewett, 129 Mass., 457; McCarty v.  
Frazer, 62 Mo., 263.  

There being no direct statutory provision upon the ques
tion in this state, there seems to be no reason why the 

* 57 Pac. Rep., 991.
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above rule should not be adopted. The recent text-writers 
recognize this rule to be in force generally, at this time.  
Crosswell, Executors and Administrators, says (page 243) : 
"In most states, however,* by statutory provision, it is en
acted that the appointment of a debtor as executor or ad
ministrator does not operate as an extinguishment of the 
debt, but it is treated as any other debt owing to the estate, 
and, if it can be collected (i. e., if the executor or adminis
trator is solvent), then he is held to account for it as part 
of the assets. In other states the statutes, while not ex
tinguishing the debt, treat it as cash in the hands of the 
executor or administrator, just as the equitable rule above 
stated does. In such a case, if the executor or adminis
trator is insolvent during the period of administration 
the debt is not charged as assets, but considered as an 
ordinary uncollectible debt." 

In Dame, Probate and Administration, sec. 189, we find 
the following: "It is a well-established rule of law, run
ning back even before the Revolution, that an executor or 
administrator is considered as having paid the debts due 
from him to the estate, and as actually having in his pos
session that much more cash. If the personal representa
tive is insolvent, the courts, in the interests of all con
cerned, modify this rule somewhat. He should still charge 
himself with the amount of his debt, but it does not make 
it actual money. The law does not require impossibilities, 
and there is no more reason why he should be considered 
as having paid what he was utterly unable to pay. than 
any other creditor. He is held liable to the estate to the 
extent of his ability to pay the same at any time during 
administration." 

The text above quoted is supported by the case of Lyon 
v. Osgood, 58 Vt., 707, 7 Atl. Rep., 5. We think this is the 
better rule, and we therefore hold that where one is in
debted to a deceased person and is afterwards appointed 
administrator of his estate and the fact is shown that 
when so appointed he was hopelessly insolvent, was so 
during all of the time of his administration and remained
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in that condition up to and including the date of his set
tlement as administrator, he should be permitted to turn 
over the evidence of his uncollectible debt to his suc
cessor, or other proper authority, and be discharged from 
his official liability therefor.  

For these reasons we hold that the judgment of the 
district court was right, and we recommend that it be 
affirmed.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

NOTE.-A decree of the probate court, in favor of the administra
tor de bonis non, who was surety of the administrator in chief, 
rendered on a settlement of the administration of the first in
testate's estate, had between the administrator de bonis non and 
the personal representative of the administrator in chief, who 
had died without making any settlement,-is conclusive, in the ab
sence of fraud, upon the administrator de bonis non, creditors and 
distributees. as to the liability of the administrator in chief, and 
conclusive also on the surety, he being an actor and party to the 
proceeding; and the right to demand, and the duty to pay, co-exist
ing in him, the law presumes, as regards creditors and distributees, 
that the deeree has been paid; and, at their instance, he is-properly 
charged with the amount of the decree, on his final settlement of 
the administration. Seawell v. Buckley, 54 Ala., 592.  

Where an action is brought against an executor of an estate in his 
representative capacity, no individual liability can be established -or 
adjudged against him. Insley r. Shire, 54 Kan., 793.  

The principle is, that a debt is merely a right to recover the 
amount by action, and an executor can not maintain an action against 
himself; his appointment by the creditor to that office suspends the 
action for the debt. And where a personal action is once suspended 
by the voluntary act of the party entitled to it, it is forever gone 
and discharged. 2 Williams, Executors, 625.  

Action of assumpsit by administrator against citizen of Connecti
cut; plea that defendant had been appointed administrator of 
plaintiff's intestate in the state of Connecticut, and had there giver 
bond and inventoried the debt which was the basis of the action; 
held good on demurrer. Stevens v. Gaylord, 11 Mass., 256.-W. F. B.
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PH(ENIX INSURANCE COMPANY OF HARTFORD, CONNECTI

CUT, ET AL. v. ABAM ZLOTKY ET AL.  

FILED DECEMBER 3, 1902. No. 12,307.  

Commissioner's opinion, Department No. 2.  

Arbitration: AGREEMENT: INSURANCE POLICY: OUSTING COURTS OF 
JURISDICTION. "A provision in a policy that no suit or action 
against the insurer 'shall be sustained in any court of law or 
chancery until after an award shall have been obtained' by 
arbitration, 'fixing the amount' due after loss, is void, the effect 
of such provision being to oust the courts of their legitimate 
jurisdiction." German-American Ins. Co. v. Etherton, 25 Nebr., 505, 
followed and approved.  

ERROR from the district court for Dodge county. Action 
on insurance policies. Tried below before HOLLENBECK, J.  
Verdict and judgment for plaintiffs. Affirmed.  

Charles J. Greene, Ralph W. Breckenridge, John 0.  
Kinsler and Clark C. McNish, for plaintiffs in error.  

Courtright & Sidner, contra.  

OLDHAM, C.  

The firm of Zlotky & Kurnick were engaged in merchan
dise at Fremont, Nebraska, and had insurance on their 
stock of goods for the aggregate amount. of $12,000, in 
policies for different amounts, in the different insurance 
companies named in this cause of action as plaintiffs in 
error. The stock of goods was subsequently wholly or 
partially destroyed by fire. After the fire these various 
policies were assigned in writing by the firm to the First 
National Bank of Fremont, to secure an indebtedness 
owing to that institution. A dispute arose as to the 
amount of loss, which, on demand of the companies, the 
holders of the policies refused to arbitrate. Suit was 
subsequently instituted on these various policies of in
surance, and plaintiffs in the court below had judgment 
against each of the insurance companies, and these judg-
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ments, in the aggregate, amounted to the sum of $7,200; 
and the companies bring error to this court.  

Complaint is made in the brief of the insurance com
panies as to the form of the assignment of the various 

policies to the First National Bank of Fremont. The 

assignment was in writing, signed by the members of the 
firm, and was made for the alleged purpose of securing 
an indebtedness of the firm to the bank, and for all that 

might be incurred in the future, before the insurance was 
actually collected. We see nothing wrong with the as

signment, nor do we understand how the rights of the in
surance companies were in any manner affected by it.  
This assignment is not argued at any length in the brief, 
and is probably not relied upon seriously by plaintiffs in 
error. * 

The only question arising in the case that we are seri

ously urged to examine is that the refusal of the assured 
to comply with what is termed the "appraisal clause" in the 
different policies of insurance, should abate this suit. The 
different policies involved in this cntroversy are written 
upon what is known as the "New York Standard Form," 
and each contains, among other things, the following pro
visions: "This company shall not be liable beyond the 
actual cash value of the property at the time any loss or 

damage occurs. * * * In the event of disagreement as to 
the amount of the loss the same shall, as above provided, be 

ascertained by two competent and disinterested appraisers, 
the insured and this company each selecting one, and the 

two so chosen shall first select a competent and disinter
ested umpire; the appraisers together shall then estimate 
and appraise the loss, stating separately sound value and 
damage, and failing to agree, shall submit their differ
ences to the umpire; and the award in writing of any 

two shall determine the amount of such loss. * * * 
No suit or action on this policy, for the recovery of any 

claim, shall be sustainable in any court of law or equity 
until after full compliance by the insured with all the 
foregoing requirements."
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It is conceded at the outset by counsel for the insurance 
companies that if the agreement had beenfor the arbitra
tion of the whole question of liability, it would be against 
public policy and void; but it is contended that a differ
ent rule applies when the agreement is for the arbitration 
of but one question, i. e., the amount of damage. Numer
ous cases are cited from both the state and federal courts 
tending to support this contention; the reasoning of all 
the cases being founded on the leading case of Scott v.  
Avery, 5 H. L. Cas. [Eng.], 811,-a decision rendered in 
1856. The keynote of this decision was sounded by Lord 
Chancellor Cranworth in one of the majority opinions, 
when he said, referring to the agreement to arbitrate the 
amount of the loss, that it was the intention that no right 
of action should accrue until the amount of loss had been 
ascertained according to the mode pointed out in the 
policy, and,-using his exact language,-"that the right 
of action should be, not for what a jury should say was 
the amount of the loss, but for what the persons desig
uated in that particular form of agreement should so say." 
Long after the announcement of the opinion in Scott v.  
Avery, supra, the people of the state of Nebraska adopted 
a constitution containing a Bill of Rights, enumerated 
among which were that "the right of trial by jury shall 
remain inviolate,"* and that "all courts shall be open, and 
every person, for any injury done him in his lands, goods, 
person, or reputation, shall have a remedy by due course 
of law,"t etc. After the adoption of our constitution a 
question similar to the one in the case at bar was presented 
to this court in the case of German-American Ins. Co. v.  
Etherton, 25 Nebr., 505; and the rule was announced that 
"a provision in a policy that no suit or action against the 
insurer 'shall be sustained in any court of law or chan
cery until after an award shall have been obtained' by 
arbitration, 'fixing the amount' due after loss, is void, the 
effect of such provision being to oust the courts of their 
legitimate jurisdiction." This rule has been followed with 

* Constitution, art. 1, sec. 6. t Constitution, art. 1, sec. 13.
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approval in Union Ins. Co. v. Barwick, 36 Nebr., 223; 
Home Fire Ins. Co. v. Bean, 42 Nebr., 537; National 
Masonic Accident Ass'n v. Burr. 44 Nebr., 256, 258; Insur
anee Co. of North America v. Bachler, 44 Nebr., 549; Home 
Fire Ins. Co. v. Kennedy, 47 Nebr., 138. And in the late 
case of Schrandt v. Young, 62 Nebr., 254, 266, it was said 
by POUND, C.: "Whatever distinction may be made else
where between arbitration generally and arbitration as 
to damages only, it is well settled in this state that a 
provision in a contract requiring arbitration, whether of 
all disputes arising under the contract, or only of the 
amount of loss or damage sustained by the parties thereto, 
will not be enforced, and that refusal to arbitrate is not 
available to the parties in an action growing out of the 
contract." We can not agree with counsel for the insur
ance companies that this long line of decisions rests on a 
mere dictum of the court in the case of German-American 
Ins. Co. v. Etherton, supra, and that the question now at 
issue was not properly before the court in that case. It 
appears from the statement contained in the opinion in 
the last-named case that the suit was brought on a policy 
of insurance covering a house and contents, which con
tained a condition similar to the so-called appraisal 
clauses in the policies now before us. That decision was 
rendered before the valued-policy law was adopted in 
this state, so that there would be the same reason 
for arbitrating the value of the house at that time 
that would now exist for the arbitration of the value of 
the stock of goods destroyed by fire. The right of appfaisal 
as a condition precedent to the right of action in a court of 
law, was an issue as well defined in German-American Ins.  
Co. v. Etherton, supra, as it is in the case now pending; 
and the rule in that case, instead of announcing a mere 
dietum, is a solemn adjudication of a question then in issue 
before the court. We have no disposition to change a rule 
of this court which is in harmony with the genius and 
spirit of our constitution, and which has entered into 
every contract of insurance made in this state since its
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announcement, sixteen years ago, merely for the purpose of 
putting ourselves in closer touch with the House of Lords.  
There is no better reason for upholding a contract that in 
advance ousts the jurisdiction of a court of law from 
finding the amount of damage in a dispute between as
sured and insurer, than there would be for upholding 
contracts ousting the jurisdiction of courtl on any other 
question that might arise between them; and whenever 
we say that the jurisdiction of courts may be contracted 
away in advance on any question, we open a leak in the 
dyke of constitutional guarantees which might some day 
carry all away.  

It is therefore recommended that the judgment of the 
district court be affirmed.  

POUND, C., concurs in separate opinion.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  
POUND, C., concurring.  

I do not think the constitutional provision with refer
ence to trial by jury has any bearing upon the question 
involved in this case. The same provision is to be found 
in the constitution of the United States and in the consti
tutions of the several states. Notwithstanding these pro
visions and the jealousy with which the right of trial by 
jury is guarded by the federal courts, those courts and 
most of the state courts uphold the distinction between an 
agreement to arbitrate the whole matter in dispute and 
an agreement for arbitration of the amount of loss or 
damage only, as made in the case of Scott v. Avery. Were 
the question a new one, I do not believe this court would 
take the stand to which it is now committed. But every 
court, in the course of time, develops some peculiar doc
trines with respect to which it differs from others of co
ordinate jurisdiction. Where these peculiar doctrines 
work no harm, certainty and consistency are no less im-
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portant than agreement with other courts. The rule in 
question has been announced so many times that it may 
be said to have entered into the contracts in force in this 
state, and is commonly understood by all persons to gov
ern the agreements which they make. It is by no means a 
bad rule and I see no reason to believe that it operates 
unjustly.  

I am therefore of opinion that the rule ought to be ad
hered to, and that the judgment should be affirmed.  

NOTE.-Agreements to Arbitrate-Contracts-Pending Actions. Agree
ments to arbitrate embodied in contracts or made with reference 
to pending actions, are favored by courts, when they do not-and 
this is the vital question--strike at the courts' jurisdiction. Union P.  
R. Co. v. Anderson, 11 Colo., 293, 18 Pac. Rep.,.24; Bailey v. District of 
Columbia, 9 App. Cas. [D. C.], 360; Masterson v. Masterson, 22 Ky. L.  
Rep., 1193, 60 S. W. Rep., 301; Hood v. Hartshorn, 100 Mass., 117, 1 Am.  
Rep., 89; Anderson v. Meislahn, 12 Daly [N. Y.], 149; Singerly v. John
son, 3 Wkly. Notes Cas. [Pa.], 541; Knoche v. Chicago, M. & St. P. R. Co., 
34 Fed. Rep., 471, 472. The opinion in this last case was by Thayer, 
J. (orally): A clause in a contract agreeing generally to submit all 
of the questions that might arise under the contract to arbitration, is 
void; the same being against public policy, because the effect is to 
oust the jurisdiction of the courts. Nevertheless, it is competent for 
parties to stipulate in a contract that the value of property con
tracted to be sold or delivered shall be ascertained or fixed by ar
bitrators chosen for the purpose. Such special stipulations in con
tracts, relating to the manner in which the value of things forming 
the subject-matter of the contract shall be ascertained, are valid. In 
the latter class of cases, parties can not ignore the stipulation and 
sue on the contract; they must at least make an effort to have the 
value of the thing ascertained according to the stipulations in the 
agreement, before suit can be maintained.-W. F. B.
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PHELPS COUNTY FARMERS' MUTUAL INSURANCE COMPANI 
V. EZEKIEL JOHNSTON.  

FILED DECEMBER 3, 1902. No. 12,759.  

Commissioner's opinion, Department No. 2.  

1. Law of the Case: FINDING OF FACT BY COURT. The rule of the "law 
of the case," does not apply to question' of fret determined by 
this court between the same litigants in the same cause of 
action, when there is a material and substantial change in the 
testimony reviewed at the different hearings.  

2. Mutual Insurance: SUSPENSION FOR WANT OF PAYMENT: RECEIPT 
OF SUBSEQUENT ASSESSMENT. "Where all the property covered by 
a policy of a mutual fire-insurance company is not destroyed, 
the receipt of subsequent assessments by the company, from 
a member who has sustained a loss while his policy was sus
pended for default in the payment of assessments, will not 
operate as a waiver of such default." Farmers' Mutual Ins. Co.  
v. Kinney, 64 Nebr., 808, followed.  

3. - : SECRETARY: AUTHORITY. Where the secretary of a mutual 
fire-insurance company is authorized to make assessments for 
the payment of losses sustained by such company, the fact that 
he calls to his counsel the board of directors and acts on their 
advice in making the assessment before doing so, will not invali
date his act.  

4. Mutual Insurance Company: BY-LAWS. Where the by-laws of a 
mutual fire-insurance company provide for the payment of 
assessments by the members not less than twenty nor more than 
forty days after the receipt of notice, and a notice is received 
containing the amount of the loss, the amount of the assess
ment, and requesting the member to pay "at his earliest con
venience," such notice at most would extend the time of pay
ment to but forty days from the receipt thereof, and is not so 
defective on account of this informality as to invalidate the 
assessment.  

ERROR from the district court for Phelps county. Action 
on policy of fire insurance. Nisi-prius judge directed a 
verdict for plaintiff and entered judgment thereon. Tried 
below before ADAMS, J. Reversed.
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John M. Stewart, Thomas C. Munger, Andrew J. Shafer 
and Hector M. Sinclair, for plaintiff in error.  

James I. Rhea (John L. McPheely, on motion for rehear
ing), contra.  

OLDHAM, 0.  
This case was before us at a former sitting on a petition 

in error filed by the plaintiff in the court below, and the 
cause was reversed and remanded because of the action of 
the trial court in directing a verdict for the defendant insur
ance company. See Johnston v. Phelps County Farmers' 
Mutual Ins. Co., 63 Nebr., 21. At a subsequent trial in the 
district court a verdict was directed for plaintiff, and the 
defendant insurance company now brings error to this 
court. By reference to the former opinion, it will be noted 
that the case then presented rested on the proposition that 
all the property covered by plaintiff's policy of insurance 
had been destroyed, and that plaintiff had paid and 
defendant received the delinquent and subsequent assess
ments after the fire, and that no property remained 
to which the policy, if renewed, could attach. Under this 
theory of the case the rule was announced that "where all 
the property covered by the policy is destroyed by fire 
while the policy-holder is delinquent, so that nothing re
mains to which renewal of the insurance might attach,, 
receipt of the amount of subsequent assessments levied 
after the loss, in addition to the assessment levied prior to 
and delinquent at the time of the loss, with knowledge of 
the facts, is inconsistent with reliance upon the forfeiture 
and is a waiver thereof.' At the second trial of the cause 
in the court below the defendant insurance company, for 
the purpose of complying with the rule announced in this 
case at the first hearing, introduced evidence tending to 
show that plaintiff's policy of insurance covered a large 
amount of property which was not destroyed, and that 
the company accepted the delinquent assessments from
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plaintiff with a full understanding that such payment 
was not taken as a waiver of the conditions of his policy 

which suspended its enforcement at the time of the fire, 
but was only taken for the purpose of reviving the policy 

on the property not destroyed, and that the subsequent 
assessments were accepted from plaintiff with the same 

understanding.  
The defendant insurance company contends that in the 

light of this new evidence the case falls within the rule 

recently announced in Farmers' Mutual Ins. Co. v. Kin

ney, 64 Nebr., S08, in which we held that "where all the 

property covered by a policy of a mutual fire-insurance 

company is not destroyed, the receipt of subsequent as

sessments by the company, from a member who has sus

tained a loss while his policy was suspended for default 

in the payment of assessments, will not operate as a waiver 

of such default." On the other hand, it is contended by 
plaintiff Johnston that our former holding in this case, 
that under the evidence then presented the acceptance of 

the subsequent assessments from plaintiff by defendant 

company amount to a waiver of his default in not paying 
his first assessment, has now become the "law of the case" 

and is binding on these parties, and that we should not 

recede from it. This evidently was the view taken by the 
learned trial court at the last hearing of this case, and prob

ably guided his action in directing a verdict for plaintiff.  

While this court in a long line of decisions has adhered 

tenaciously to the rule of the "law of the case," it has con

fined this rule to questions of law determined between the 

same parties at former hearings in this court, but has 

never extended it to questions of fact, except when es

sentially the same questions were presented for a second 

review. It was said by HOLCoMB, J., in Missouri P. R. Co.  
v. Foo, 60 Nebr., 531, 538: "The evidence in different 

cases, and in different trials of the same case, may, and 

often does, differ in many essential particulars. It may 

shift and change as the current of a stream in a bed of 

sand. .Not only may changes occur by reason of newly-
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discovered evidence, new witnesses whose testimony may 
supply a missing link, but often those having the manage
ment of a case turn the current of evidence in one direc
tion at one time, and in an entirely new channel at an
other. If the evidence is the same, or substantially so, 
and made to thus appear, doubtless the rule would apply." 
To the same effect is the holding in State v. Board of 
County Commissioners of Cass County, 60 Nebr., 566.  

From what has been said, it follows that we are now 
called upon to review this case in the light of a materially 
changed condition of testimony, to which the rule of the 
"law of the case" does not apply. At the former hearing 
we held that if all the property covered by plaintiff's 
policy of insurance was destroyed by the fire and no prop
erty remained under the protection of the policy of in
surance, the acceptance of subsequent assessments by the 
company was inconsistent with any other theory than a 
waiver of the forfeiture. We think the former opinion 
was right and still adhere to it, but we are now confronted 
with a statement of facts which unmistakably shows that 
all the property covered by the policy of insurance was not 
destroyed by the fire, and this changed condition of the 
evidence, in our judgment, takes the case out of the rule 
of Johnston v. Phelps County Farmers' Mutual Ins. Co., 
supra, and places it clearly within the rule announced in 
Farmers' Mutual Ins. Co. v. Kinney, supra. It is urged, 
however, that in any view of the case the court was 
justified in directing a verdict for plaintiff, because the 
assessment on which plaintiff was delinquent at the 
time of the fire was made without proper authority, and 
no proper notice had been given plaintiff of such as
sessment. The delinquent assessment was the first assess
ment ever made by this company after its organization, 
and it appears from the record that four of the six di
rectors of the company met after a loss had been sustained 
and ordered an assessment of one mill on each of the 
policy-holders of the company, and that the secretary of 
the company thereupon made the assessment and served 
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written notice on each of the policy-holders of the com
pany containing a notice of the amount of the loss, the 
amount of the assessment, and requesting each to pay 
"at his earliest convenience." It is contended, first, that 
the board of directors were not authorized by any'by-law 
of the company to make the assessment; that the statute 
provides that the assessment shall be made by the secre
tary; and that in the absence of a by-law, the board of di
rectors, when the assessment was made to pay a loss, had 
no authority to act. Without determining the merit of this 
question, we are unable to see how the want of authority 
on the part of the board of directors to make this assess
ment could invalidate it when it was actually made by the 
secretary of the company. If the secretary was authorized 
to make the assessment, the fact that he counseled with or 
was directed by those not authorized to act did not and 
could not invalidate his action.  

The formal defect in the notice which requested the pay
ment of the assessment by plaintiff "at his earliest con
venience" is urged as a fatal defect. The by-law of the 
company as to notice provided as follows: "It shall be the 
duty of the secretary, whenever such assessment shall 
have been made, to immediately notify every person com
posing such company, personally, or by letter, sent to his 
usual post-office address of the amount of such loss and 
the sum due from him as his share thereof, and of the 
time and to whom such payment is to be made, but such 
time shall not be less than twenty (20), nor more than 
forty (40) days from the date of such notice." This by
law entered into and became a part of plaintiff's contract 

with the company, and limited at most his "earliest con
venience" to forty days from the time that he received the 
notice. Again, it appears that after receiving the notice 
plaintiff went to the secretary of defendant company and 
promised that he would pay the loss as soon as he could.  
The record also shows that later another secretary was 
elected of defendant company, and that he notified plain
tiff personally that he was in arrears and must pay his
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assessment, and that plaintiff conversed with him about 
the matter and told him he was hard up, but would either 
pay to him, the secretary, or to the treasurer of the com
pany within a short time. The evidence undisputably 
shows that plaintiff made no effort to pay this loss -at all 
until about sixteen months after the first notice he received 
and not until nearly thirty days after his own fire had 
occurredt We think, in view of this, plaintiff is not in a 
position to complain of the informality of the first notice 
which he received of his assessment, nor do we think the 
by-laws contemplated a high degree of formality in the 
service of these notices, since they only required the secre
tary to notify the member either "personally, or by letter," 
and plaintiff appears to have been notified in each manner 
long before his loss.  

It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded.  

BARNES and POUND, CO., concur.  

By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded.  

REVERSED AND REMANDED.  

SWAN J. LARSON, REVIVED IN THE NAME OF LOUISA LARSON, 
ADMINISTRATRIX, V. FIRST NATIONAL BANK OF PENDER.  

FILED DECEMBER 3, 1902. No. 9,974.  

Commissioner's opinion, Department No. 2.  

1. Pleading in Anticipation. A pleader is not required to anticipate 
matter in avoidance of his allegations.  

2. Judicial Notice: EXECUTIVE RULES: STATUTE. Where a statute 
authorizes executive officers to make general rules for the 
conduct of public business, and such rules are duly made and 
published, the courts will take judicial notice of them.
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3. Stare Decisis. As it is the settled practice of this court that a 

judgment will not be reversed for errors not argued in the 

briefs of counsel, a decision affirming a judgment does not 

become a precedent as to any question not argued or expressly 

presented to the court, and left unnoticed in the opinion, 

although it might have been raised, and, if raised, have been 

decisive of the case.  

4. -. The former opinion in this case (62 Nebr., 303) approved.  

EiRon from the district court for Thurston county. Re

hearing of case reported in 62 Nebr., 303. Action upon 

a promissory note given for the lease of certain Indian 

lands allotted under the act of congress of February 8, 

1887. Plea that the note was void under the statute and, 

ergo, there could be no recovery even by an innocent 

holder. Tried below before EVANS, J. Peremptory in

struction for plaintiff and judgment accordingly. Former 

judgment of reversal adhered to.  

Robert G. Strong and Daniel H. Sullivan, for plaintiff 

in error.  

Guy T. Graces, Mell. C. Jay, Almon C. Abbott, Curtis 

L. Day and Waldo E. Whitcomb, contra.  

POUND, C.  

This is a rehearing. The former opinion has been criti

cised upon three grounds: That the defendant, plaintiff in 

error, had not properly pleaded the illegality of the note 

in suit; that the court overlooked the act of congress of 

February 28, 1891, relating to the leasing of Indian lands; 

and that the decision is contrary to two prior cases, Nissen 

v. Turner, 50 Nebr., 272, and Iowa Savings Bank v. Frink,* 

1 Nebr. [Unof.], 14, neither of which was referred to. We 

do not think any of these criticisms well taken.  

The first point is that the answer, in setting up the 

illegality of the note sued on, does not negative the excep

fon- created by the act of 1891, and goes no further than 

A irwed on rehearing, 1 Nebr. [Unof.], 26.
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to allege a lease in contravention of the act of 1887. But 
the act of 1891* is amendatory only. The former act fur
nishes the general rule, and the latter merely authorizes 
leases under certain special circumstances, and with cer
tain special safeguards. The pleader states fully and 
explicitly that the note in suit was part of a contract of 
leasing, in contravention of section 5 of the act of 1887.  
In addition, he sets forth that the Indians who purported 
to make the lease in question "had no right or authority 
to enter into any written contract of whatever kind or 
nature for the alienation, incumbrance, or leasing of the 
real estate alotted to them as aforesaid." This would 
seem to be a sufficient allegation that the case was not 
within the exception created by the act of 1891. But, in 
any event, the defendant was not required to go further 
than set out the facts showing a prima-facie case of illegal
ity. A pleader is not required to anticipate matter in 
avoidance of his allegations. Jones v. United States Mu
tual Accident Ass'n, 92 Ia., 652, 61 N. W. Rep., 485; Cool
edge v. Continental Ins. Co., 67 Vt., 14; Blasingame v.  
Home Ins. Co., 75 Cal., 633, 17 Pac. Rep., 925; Etna Ins.  
Co. v. MeLead, 57 Kan., 95, 45 Pac. Rep., 73; Bank of 
River Falls v. German-American Ins. Co., 72 Wis., 535, 
40 N. W. Rep., 506. As, in the cases cited, a plaintiff suing 
upon a policy was not required to allege that the loss was 
not produced by any of the causes for which it was pro
vided the insurer should not be liable, or that it was not 
produced by any of the means specially excepted in the 
policy, so here, in alleging that the note was within the pur
view of the act of congress, the defendant was not bound to 
negative expressly in advance every exception contained in 
the statutes. Nor do we think that the former opinion ig
nores or in any way fails to give effect to the later statute.  
That statute was not involved, and it did not become neces
sary for the court to refer to it. Neither the pleadings nor 
the proofs raise any questions under that act. The leases 
authorized under special circumstances, upon showing to 
the secretary of the interior, are to be made "upon such 

* 26 U. S. Statutes at Large, p. 794.
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terms, regulations and conditions as shall be prescribed" 
by that officer. Where a statute authorizes executive offi
cers to make general rules for the conduct of public busi
ness, and such rules are duly made and published, the 
courts will take judicial notice of them. Cake v. United 
States, 152 U. S., 211; Dominici v. United States, 72 Fed.  
Rep., 46; Low v. Hason, 72 Me.,.104; United States v.  
Williams., 6 Mont., 379, 12 Pac. Rep., 851. Turning to the 
printed regulations of the Indian office, we find at once 
that the instruments in question are in no sense such as 
are prescribed and required, and were not intended to be 
of that nature. There is nothing before the court to call 
for any application of the amendatory statute.  

The prior decisions of this court referred to, do not 
purport to pass up9n the question now before us. No 
suggestion is made in the opinion in either case as to 
that question. Moreover, we have examined the briefs 
upon which those causes were submitted, and find that 
the subject was not brought to the court's attention. All 
that could be claimed, is that the point might have been 
raised and, if raised, would have been decisive. Had the 
judgments been reversed, the court might have been forced 
to take the matter under consideration, for judgments will 
not be reversed if right, even though the points of law 
upon which their validity depends are not presented by 
counsel. But in each of the cases referred to the judg
ment of the district court was affirmed. In view of the 
settled practice of this court that a judgment will not be 
reversed for errors not argued in the briefs of counsel, a 
decision affirming a judgment does not become a precedent 
as to any question not argued or expressly presented to 
the court, and left unnoticed in the opinion, although such 
question would have been proper to present and, if pre
sented, might have required another result. The sole 
point argued in Nissen v. Turner was whether a tenant 
could plead that his landlord had no title. Again, in 
Iow Savings Bank v. Frink, no mention was made of the 
federal statutes nor of their effect upon the lease. So far
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as the case presented by the plaintiff in error was con
cerned, the transaction involved was not illegal in its 
very nature, but merely defective. Neither decision af
fords any reason for altering the judgment heretofore 
rendered.  

With respect to the question discussed at the former 
hearing, we are fully satisfied with the opinion then writ
ten. The federal courts have held these leases "wholly 
void," and have said that the occupation of land under 
them "is wholly inconsistent with the purpose for which 
the lands were originally set apart as a reservation for 
the Indians, and with the object of the government in 
providing for allotments in severalty." United States 
v. Flournoy Live-Stock & Real-Estate Co., 69 Fed. Rep., 
886, 894; Beck v. Flournoy Live-Stock & Real-Estate Co., 
65 Fed. Rep., 30. While there are two lines of authority 
upon the proposition, in view of the holding of the federal 
courts,'by which the effect of the acts of congress must be 
determined, the authorities followed in the former opin
ion are the more persuasive; and the conclusion reached, in 
our opinion, is sound and just. Parties ought not to be 
allowed to avail themselves of statutory provisions, any 
more than of rules of the common law, to perpetrate 
frauds or reach inequitable results. But technical legal 
estoppels can not be permitted to defeat the plain and 
express provisions of statutes. In cases of this character 
there is no injustice in leaving the parties to the inter
dicted transactio'n where the statute puts them. All con
cerned knew that their acts had no legal force. There can 
be no equitable estoppel where the parties intentionally 
take the chances that a bargain will be carried out. The 
statute is not to be evaded through the. legal estoppel in
volved in the relation of landlord and tenant, when the 
relation itself, in the particular case, and all contracts 
incident thereto, are denounced and invalidated by its 
express terms. The estoppel arises from tenancy; when 
the statute declares there shall be no tenancy, there can be 
no resulting estoppel.
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We therefore recommended that the former judgment be 
adhered to.  

BARNEs and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the former judgment is adhered to.  

JOSEPHINE HASLACH V. THEODORE WOLF ET AL.  

FILED DECEMBER 3, 1902. No. 12,199.  

Commissioner's opinion, Department No. 2.  

Promissory Note "With Exchange." A promissory note is not ren
dered non-negotiable by an agreement to pay the sum named 
"with exchange" on a point other than that at which it is 
payable.  

ERROR from the district court for Platte county. Ac
tion in the nature of assumpsit on promissory note. Tried 
below before HOLLENBECK and ALBERT, JJ. Verdict. and 
judgment for plaintiff. Defendant brings error. Re

versed.  

McAllister & Cornelius, for plaintiff in error.  

James G. Reeder and R. W. Hobart, contra.  

POUND, C.  

In Garnett v. Meyers, 65 Nebr., 2S0, this court expressly 
left open the much-vexed question whether a note or bill 
for the payment of a certain sum "with exchange" is 
rendered non-negotiable by the agreement to pay ex

change. The subject has been discussed exhaustively in a 
number of recent cases, and, now that the question is 

squarely presented, we have only to range ourselves upon 

the one side or the other and indicate our reasons briefly.  
Most of the text-writers have held that such a stipulation 
has no effect upon the negotiability of the instrument.  
1 Daniel, Negotiable Instruments, sec. 54; 1 Randolph,
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Commercial Paper, sec. 200; Tiedeman, Commercial Pa

per, sec. 28a; Norton, Bills & Notes, sec. 25. But it may 

be observed that these authors wrote, for the most part, 

before certain recent decisions, in which the opposite view 

has been asserted with much force and ability. The ad

judicated cases are in conflict, and almost evenly balanced.  

The view that such a provision is without effect upon the 

negotiability of the instrument is supported by Clark v.  

Skeen,* 61 Kan., 526, 60 Pac. Rep., 327; Hastings v.  

Thompsont 54 Minn., 184, 55 N. W. Rep., 968; Smith v.  

Kendall,$ 9 Mich., 240, and subsequent decisions in 

Michigan; Whittle v. Fond du Lac Nat. Bank, 26 S.W. Rep.  

[Tex. Civ. App.], 1106; Morgan v. Edwards,§ 53 Wis., 599, 

11 N. W. Rep., 21; Bradley v. Lill, 4 Biss. [U. S. C. C.], 
473. The contrary position is maintained in Culbertson 

v. Nelson,11 93 Ia., 187, 61 N. W. Rep., 854; Flagg v. School 

District No. 70,ff 4 N. Dak. 30, 58 N. W. Rep., 499; Nicely 
v. Commercial Bank, 15 Ind. App., 563, 44 N. E. Rep., 572, 
and subsequent cases in Indiana; Fitzharris v. Leggatt, 
10 Mo. App., 527; First Nat. Bank v. Bynum, 84 N. Car., 

24; Read v. McNulty, 12 Rich. Law [S. Car.], 445, 78 Am.  

Dec., 467, and subsequent cases in that state; Hughitt v.  

Johnson, 28 Fed. Rep., 865i and several subsequent de

cisions in the federal courts. Some of the cases on each 

side are open to obvious criticism. Morgan v. Edwards is a 

dictum as to this point, and Bradley v. Lill goes so far as to 

hold that an instrument payable "in exchange" on a cer

tain point is negotiable. See Chandler v. Calvert,** 87 Mo.  

App., 368. On the other hand, some of the decisions tak

ing the opposite view are based upon special provisions 

of statutes. The whole matter turns upon the question 

whether such a stipulation renders the amount uncertain, 

*-49 L. R. A., 190, 78 Am. St. Rep., 337.  
t 21 L. R. A., 178, 40 Am. St. Rep., 315.  
* 80 Am. Dec., 83.  
§ 40 Am. Rep., 781.  
1j 27 L. R. A., 222; 57 Am. St. Rep., 266.  
¶25 L. R. A., 363.  
** If a note be drawn and made payable at the same place, the words 

"with exchange" will not affect its negotiability, since in such case 
there could be no exchange.-W. F. B.
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so as to destroy one of the essential elements of negotia
bility. While it is true that in a sense an uncertain ele
ment is imported into the instrument by the agreement 
to pay exchange, the difficulty is more specious than real.  
Business is carried on more or less in subordination to 
certain financial centres, to which and from which money 
is constantly flowing. When a note is made payable in 
Lincoln with Chicago exchange, the practical business 
effect is the same as if it had been payable in Chicago, 
but, for convenience, the parties had agreed that it might 
be paid at Lincoln, with the cost of transmission.  
Clark v. Skeen and Morgan v. Edwards, ubi supra.  
Looked at in this way, the exchange becomes a mere 
incident, not affecting the amount of the debt itself, 
and analogous to such matters as attorneys' fees and 
costs of collection, which do not affect negotiability.  
As Mr. Daniel puts it: "The spirit of the rule requiring 
precision in the amount of negotiable instruments applies 
rather to principal amount than to the ancillary and 
incidental additions of interest or exchange." 1 Daniel, 
Negotiable Instruments, sec. 54a. These questions are 
primarily questions of business and business usage, and 
so far as not foreclosed by any established course of de
cision, ought to be resolved in a liberal spirit, to promote 
the interests of business, rather than by a strict adherence 
to the letter of rules. The policy of the rule as to negotia
bility, is in no way infringed by the provision as to ex
change. The custom and convenience of business men 
have introduced it in such instruments, and would, per
haps, afford sound reason, in view of the general approval 
of standard text-writers, for a modification of or exception 
to the general rule, if necessary. But there is sufficient 
ground to hold that the reason of the rule is unaffected, 
and the infringement of its letter, if any, is of trivial con
sequence.  

It is argued that the provision of the note in suit for 
payment of "attorneys' fees" generally, without specify
ing for what purpose, destroys negotiability. But we
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must give the instrument a reasonable construction. It is 
self-evident that fees for collecting the note, if not paid at 

maturity, were referred to. As our law now stands, this 

clause was mere surplusage, and may be wholly disre

garded.  
Objection is made also to the petition. The allegations 

of that pleading are not as precise as they might be. But 

the defendant pleaded that the note was taken after ma

turity and without consideration, and plaintiff denied 

these allegations generally; the parties went to trial upon 

the theory that those questions were in issue, and decisive 

of plaintiff's rights, and the trial court expressly based 

its decision upon the question whether the instrument was 

negotiable. The theory which the parties held below ought 

to bind them here, and the cause should be treated as all 

parties as well as the trial court there treated it.  

We recommend that the judgment of the district court 

be reversed and the cause remanded.  

BARNES, C., and OLDHAM, C., in separate opinion, 
concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed and 

the cause is remanded.  
REVERSED AND REMANDED.  

OLDHAM, C., concurring.  

I concur in the conclusion reached by my learned as

sociate in this case, because I believe the opinion is in 

harmony with the former holdings of this court on the 

question of negotiability of the instrument, but on sound 

principle I believe the decision is wrong.
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BERTEEN D. WELCH, APPELLANT, V. JOHN W. TIPPERY ET 

AL., APPELLEES.  

FILED DECEMBER 3, 1903. No. 12,349.  

Commissioner's opinion, Department No. 2.  

1. Equity Cause: Jury. In equity cases the district court may, in 
its discretion, submit to a jury any question of fact involved.  

2. - : - : FINDTNGs ADVISORY: ERROR WITHOUT PREJUDICE.  
As the findings of the jury in such case are advisory only, if 
the court, having heard the testimony, afterwards adopts them 
as its findings, and there is sufficient competent evidence to 
sustain them, errors in the admission of evidence are without 
prejudice.  

3. County Road: DAMAGES FOR CONDEMNATION: AGREEMENT: IM

PROVING ROAD: STIPULATED SUf: COMPENSATION. An agree

ment duly carried out, that the county shall expend a stipulated 
sum in improving a road, at the claimant's request and for his 
benefit, in lieu of damages, constitutes due compensation for
land taken in laying out the road.  

4. :- : - : - : - : PAROL EVIDENCE.  

Where the record shows that the claim for damages was re
jected and at the same time the sum claimed as damages was 
appropriated to improving the road, parol evidence is admissible 
to prove an agreement to release the claim in consideration of 
the appropriation and improvements.  

APPEAL from the district court for Burt county. Bill 
for injunction to prevent opening highway. Heard below 
before DICKINSON, J. Decree for defendants. Plaintiff 
appeals. Affirmed.  

Harrison H. Bowes, for appellant.  

Willis G. Sears, contra.  

POUND, 0.  

Suit was brought to enjoin the opening or maintaining 
of a public road across the plaintiff's premises until pay
ment of his damages for the land taken. The defendants 
pleaded a dedication, and also that the county commis
sioners and the plaintiff had entered into an agreement
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whereby he was to release his claim for damages in con
sideration that the commissioners would appropriate the 
amount thereof for work on the road. The trial court 
called a jury and submitted two questions,-whether such 
an agreement had been made, and whether it had been 
carried out by the county. Each question was answered 
in the affirmative. Thereupon the court found generally 
for the defendants and rendered a decree accordingly, 
which is now appealed from.  

The power of the court to submit these questions to a 
jury can not be disputed. Alter v. Bank of Stockham, 53 
Nebr., 223; Omaha Fire Ins. Co. v. Thompson, 50 Nebr., 
580; Harral v. Gray, 10 Nebr., 186. It rested entirely in 
the discretion of the trial judge what questions should be 
submitted to the jury for their assistance in arriving at 
a just solution, ard what not. Nor is the appellant en
titled to complain of rulings on evidence at the trial. For 
one thing, those rulings, as such, would be reviewable only 
upon error. Moreover, the findings of the jury in an 
equity case are advisory only. Hence, where the court, 
having heard the testimony, adopts those findings as its 
own, it is as if there had been a trial to the court without 
a jury; and so long as there is competent evidence to 
sustain the findings, the admission of improper evidence is 
without prejudice.  

The agreement pleaded was a good defense. Plaintiff 
was entitled to due compensation for the land taken. But 
there was no necessity that such compensation. be in 
money. Anything else of value that he chose to accept 
would fulfill the requirement. If at his request and for 
his benefit the county expended the sum claimed in im
proving the road,-something it was not bound to do, and 
doubtless would not have done in the ordinary course,
his agreement to release his claim for damages was upon 
sufficient consideration, and he was fully compensated.  
It is in evidence that the improvements were for plain
tiff's convenience and benefit, and it appears, also, that 
nearly all of the money appropriated was paid to him for
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labor upon the road. We think the findings are entirely 
supported.  

But it is said that the agreement is not set out on the 
records of the county board, and that parol evidence was 
inadmissible. The records show that the claim for dam
ages was rejected, and that at the same time the sum 
claimed as damages was appropriated to improving the 
road. These were proceedings of the board which were 
to be recorded, and the record would be the best evidence 
of them. But a record of the agreement with plaintiff by 
reason of which the board took these steps would not bind 
him. Graham v. Hartnett, 10 Nebr., 517. It would still 
be necessary to show the agreement by extrinsic evidence.  
Hence we see no reason to doubt that such evidence is 
admissible without a record of the agreement. The 
agreement of plaintiff to release his claim for damages 
was his own act. It was not in any sense an act or pro
ceeding of the board.  

We recommend that the decree be affirmed.  

BARNEs and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

L. A. NARES Eff AL. V. GEORGE M. BELL ET AL.  

FILED DECEMBER 3, 1903. No. 12,190.  

Commission's opinion, Department No. 3.  

Mortgages: LIEN: INSTALMENTS: LIMrrATION OF ACTION: A mort
gage on real estate continues as a lien thereon for ten years 
only from the maturity of the debt secured. If the debt secured 
is payable in instalments, the mortgage can not be enforced 
as a security for any instalment due and payable ten years or 
more prior to the commencement of the action to foreclose.  

ERROR from the district court for Boone county. Bill in 
equity to foreclose a specific lien-a mortgage on real
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estate. Tried below before MUNN, J. Decree for plain
tiffs. Defendants bring error. Reversed.  

C. E. Spear, for plaintiffs in error.  

H. C. Vail, R. W. Hobart and James G. Reeder, contra.  

DUFFIE, C.  

Nares brought an action in the district court for Boone 
county to foreclose a mortgage executed by George M. and 
Louisa A. Bell. Patrick El. Smith was the owner of a 
prior mortgage, made to him March 4, 1888. This mort
gage secured two notes,-one for $150, due in one year, 
the other for $50, due in eighteen months. On the 31st day 
of August, 1900, he intervened in the action brought by 
Nares, claiming a foreclosure of his mortgage for the full 
amount secured thereby, and asking that it be declared a 
first lien upon the mortgaged premises. As will be noticed 
from the above statement, the note for $150 had matured 
more than ten years prior to the filing of his petition of 
intervention, and the statute of limitations was interposed 
against his recovery so far as this note is concerned. The 
district court entered a decree foreclosing the mortgage 
for the full amount secured thereby, and the case is 
brought here upon error.  

Should the district court have entered a decree fore
closing the mortgage for the full amount secured thereby, 
or had the intervener, by his neglect to commence fore
closure proceedings within ten years from the maturity of 
the note, lost his right to foreclose for the amount rep
resented by that note? It is insisted by the defendant in 
error that where a mortgage secures a debt payable by in
stalments, the statute does not commence to run against 
a foreclosure of the mortgage until the last instalment 
has matured; and we are cited to several cases where the 
debt or the interest reserved upon the debt was payable 
in instalments, and the mortgage contained a clause ma-
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turing the whole debt on default in the payment of any 
instalment when due. In the cases cited, it was held 
that this condition in the mortgage conferred upon the 
mortgagee a mere option, which he might exercise or not at 
his pleasure; but if he failed to exercise it, and to declare 
the debt due before its maturity, as shown by the face of 
the contract, that the statute did not commence to run 
until the debt had fully matured according to the terms 
of the notes secured by the mortgage. Watts v., Greighton, 
85 Ia., 154; Richards v. Daley, 116 Cal., 336; Mason v.  
Luce, 116 Cal., 232; Lowenstein v. Phelan, 17 Nebr., 429.  
In Wood, Limitations,* section 224, it is said: "When 
a mortgage is payable by instalments, the.statute attaches 
to each instalment as it becomes due, but the mortgagor's 
possession does not become adverse until the last instal
ment has matured."t This, we think, annoulces the true 
rule. At common law, the mortgagor having by his mort

gage conveyed to the mortgagee the legal title to the 
premises, his possession, if he remain in possession of the 
estate, is as tenant of the mortgagee; and such possession 
can not become adverse or hostile until the full running 
of the statute after the maturity of the last instalment 
due upon the mortgage. As long as any part of the mort
gage debt remains unpaid and not barred, the mortgagee 
may assert the legal title conveyed to him by the mortgage; 
but in this state, where the mortgage is a security, giving a 
mere lien on the premises, the question reduces itself to 
the existence of the lien and the amount secured thereby.  
Our law declares that the statute shall not operate against 
the lien until ten years from the maturity of the debt se
cured. This view is strengthened by the provisions of our 
statute relating to foreclosures. Our statute allows and 
contemplates the foreclosure of a mortgage whenever any 
instalment secured thereby has matured. In such case, 
after action commenced to foreclose for a matured in
stalment, the mortgagor may, before the decree is entered, 

* Third edition, by John M. Gould.  
t See Parker v. Banks, 79 N. Car., 480.
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bring into court the instalment due, with interest and 
costs, and the petition will then be dismissed, or after de
cree he may bring into court the amount due, with costs, 
when the proceedings in the case will be stayed; but the 
court is to enter a decree of foreclosure and sale, to be 
enforced by further orders of the court upon default in 
the payment of any instalment that may thereafter come 
due. Code of Civil Procedure, sees. 856, 857. The follow
ing sections relate to the sale of the mortgaged premises, 
and provide for a sale of only such part thereof as will 
satisfy the amount then due upon the mortgage, when the 
same may be sold in parcels without injury to the parties; 
but where the mortgaged estate can not be divided and 
sold in parcels, the whole estate must be sold and so much 
of the proceeds as is necessary to discharge the amount 
then due, paid over to the mortgagee, and the balance re
tained to meet other Instalments that may mature in the 
future, or if the mortgage debt does not draw interest, the 
whole amount is to be paid, making a suitable rebate for 
interest for the time that the residue shall have to run 
before maturity. It will be seen from the foregoing that 
the legal right to foreclose the mortgage accrues as soon 
as any instalment secured thereby matures. This right 
does not depend upon an election which the mortgagee 
may exercise, or not, at his pleasure, but is a right given 
by statute, and, as we believe, sets in operation the stat
ute of limitations as to any amount due upon the mort
gage. This was evidently the view taken by the court in 
Cheney v. Campbell, 28 Nebr., 376, and to our minds is 
the only conclusion which comports with reason and well
established legal principles.  

We recommend that the decree of the district court be 
reversed and the case remanded with directions to enter a 
decree in favor of the intervener, foreclosing his mortgage 
for the amount due upon the note for $50, and dismissing 
his petition so far as it asks a foreclosure for the amount 
due upon the note for $150.  

45
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and the 
case remanded with directions to enter a decree in favor 
of the intervener, foreclosing his mortgage for the amount 
due upon the note for $50, and dismissing his petition so 
far as it asks a foreclosure for the amount due upon the 
note for $150.  

REVERSED AND REMANDED.  

FRANK B. SHELDON, TRUSTEE, APPELLEE, V. MAUDE LORD 

PARKER ET AL., APPELIANTS.* 

FILED DECEMBER 3, 1902. No. 12,380.  

Commissioner's opinon, Department No. 3.  

1. Bankruptcy: TRUSTEE'S RIGHT OF ACTION: CONVEYANCE: LTflTA
TION OF RIGHT OF ACTION. Where a person has been declared a 

bankrupt under the act of congress approved July 1, 1898, the 
trustee appointed in that proceeding may maintain an action to 
set aside a conveyance made by the bankrupt at any time 
within two years after the estate has been closed, provided 
the action was not barred by the laws of this state at the time 
the petition in bankruptcy was filed.  

2. Bankrupt Act: TITLE IN TRUSTEE: RIGHT OF ACTION. The bank
rupt act vests the assignee with title to all property conveyed 
by the bankrupt in fraud of creditors, and he may proceed to 
recover the interest of the bankrupt in the property, whether 
any creditor was in position to attack the transfer or not.  

3. Fraudulent Conveyance to Wife: JUDGMENT IN PERSONAM. Where 
property has been conveyed to the wife in fraud of the hus
band's creditors, it can be pursued and subjected to the pay
ment of his debts; but the pursuit of the property can not be 
abandoned, and a judgment in personacm for its value taken 
against the wife.  

4. Evidence. Evidence examined, and held to support a finding by the 
district court that certain conveyances were fraudulent as to 
creditors.  

5. Trustee in Bankruptcy: RIGHTS. A trustee in bankruptcy must, 
in certain cases, resort to the courts of the state to recover 

* Rehearing allowed. See opinion, p. 634, post.
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property of the bankrupt fraudulently conveyed. In such cases 
he is entitled to all remedies and all relief that would be 
afforded any other party litigant under the same facts.  

AIPAL from the district court for Gage county. Action 
by trustee in bankruptcy. Heard below before LETTON, J.  
Decree for plaintiff. Defendants appeal. Affirmed in. part.  

Thomas J. Doyle, George W. Berge, B'ugh J. Dobbs, 
Francis M. Davis and John N. Rickards. for appellants.  

Natha K. Griggs, George M. Johnston, Leonuard V.  
Colby, Albert H. Babcock, Saiel Rinaker and Robert S.  
Bibb, contra.  

DUFFIE, C.  

On the 19th of July, 1899, Lewis C. Parker, one of the 
appellants herein, was, on his own petition, duly adjudi
cated a bankrupt by the district court of the United States 
for the district of Nebraska. Frank B. Sheldon is the 
trustee of the bankrupt estate, and because of the insuffi
ciency of the assets to pay the claims of the creditors, 
amounting to about $26,000, lie instituted this action to 
have certain property held by Alaude Lord Parker, wife of 
the bankrupt, and by the Drake Land Company, a cor
poration, decreed to be held by -aid parties in trust for the 
said Lewis C. Parker, and the conveyances thereof set 
aside, and said property held to belong to the trustee.  
Numerous pieces of property are described in the petition 
filed] in the district court, of which it is alleged Lewis C.  
Parker is the equitable owner; but upon the trial the court 
found that three tracts only were held in trust for the 
bankrupt, and that two other tracts, the legal title to 
which had stood in the name of his wife, had been con
veved by her to innocent purchasers, and entered judgment 
against her for their value; and as the trustee has not 
appealed from the decree, it will only be necessary to ex
amine the decree entered and the evidence upon which it is
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based, so far as it relates to the property decreed by the 
court to belong to the bankrupt. .  

The first tract is what is known as the "Home Place." 
This embraces about sixteen acres of land, which, for some 
years prior to 1896, was the homestead of Almira T. Par
ker, the mother of Lewis C. Parker. Maude Lord Parker, 
wife of Lewis C. and one of the appellants, claims title to 
this tract through a deed of conveyance made to her by 
Almira T. Parker, dated May 6, 1899. The district court 
found that on February 20, 1896, Almira T. Parker, then a 
widow, made a division of her property between her two 
sons, Lewis C. Parker and Frank H. Parker; that to per
fect said division, she executed deeds to several pieces of 
property, which deeds were delivered to Lewis C. Parker, 
to be held in trust for himself and his brother, Frank, until 
the death of their mother, who was to retain a life in
terest therein. Among other tracts conveyed was the home 
place, Lewis C. and Frank H. Parker being joint grantees 
in the deed conveying that property. The court further 
found that this deed was never recorded, but that by virtue 
of said deed Lewis C. Parker acquired an undivided one
half interest in the premises conveyed, the said Frank H.  
Parker acquiring the other undivided one-half interest; 
that on the 3d day of May, 1899, Frank H. Parker, being 
then the owner in fee of an undivided one-half of said 
home place, for a valuable consideration, paid to him by 
Lewis C. Parker, sold and conveyed by warranty deed the 
undivided one-half interest which he then had and owned 
in said premises, whereby said Lewis C. Parker became 
sole and entire owner of all of said premises; and that for 
the purpose of fraudulently concealing his ownership of 
said premises from his creditors, and hindering, delaying 
and defrauding such creditors, Lewis C. Parker caused the 
deed to himself from Frank H. Parker for said premises, 
to be so altered and manipulated as that the legal title to 
said premises now appears to be in the name of the de
fendant Maude Lord Parker, his wife; that on or about 
the 6th day of May, 1899, the defendants Lewis C. Parker
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and Maude Lord Parker procured from Almira T. Parker 

a deed of that date, purporting to convey said premises to 

said Maude Lord Parker; that Almira T. Parker at said 

time was occupying and residing upon said premises under 

an agreement between said Lewis C. Parker and Frank H.  

Parker entered into at the time she made the first deed to 

Lewis C. and Frank Hl. Parker; and that at the time she 

executed the deed to Maude Lord Parker she had no right, 

title or interest in or to said home place other than the 

right to reside thereon and enjoy the income therefrom 

during her natural life; and that Maude Lord Parker ac

quired nothing by the deed dated May 6, 1899, from said 

Almira T. Parker, save the right to use and occupy the 

premises thereby conveyed until the death of said Almira 

T. Parker, which occurred in February, 1901.  
We think the evidence fully sustains this finding of the 

court. On the 23d of March, 1896, a written agreement 

was made between Frank H. and Lewis C. Parker, which 

recites the following: "This agreement, made and entered 

into this 23d day of March, A. D. 1896, by and between 

Frank H. Parker of Santa Cruz, California, and Lewis C.  
Parker of Beatrice, Nebraska, witnesseth: That whereas 

the estate of Almira T. Parker has been divided between 

the parties hereto, that said division is hereby mutually 

agreed upon; and it being the desire of the parties hereto 

to make no change of title to property owned by Almira T.  

Parker until after her death, and whereas certain papers 

pertaining to her estate have been properly executed and 

are now in the hands of Lewis C. Parker to be held by him 

for Frank H. Parker and himself: Therefore be it under

stood and agreed by the parties hereto that the following 

papers are not to be recorded until the death of Almira T.  

Parker: * * * Deed from Almira T. Parker to Frank 

H. Parker and Lewis C. Parker jointly conveying lots 42 

to 60, and 63 to 71, inclusive, of I. N. McConnel's sub

division of the south half of the southeast quarter of sec

tion 32-4-6, being the home place, of about sixteen acres; 

lot 26 McClelland's addition; also the northwest quarter of
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27-1-33, Rawlins county, Kansas: Deed from Almira T.  
Parker to Lewis C. Parker of the east 24 feet of lot 11, 
block 48, Beatrice, Nebraska." * * * Other properties 
and personal property were described in this agrement, 
which it will not be necessary to mention in connection 
with this case; but the agreement is important as an 
acknowledgment by Lewis C. Parker of the possession of 
this deed, and the joint ownership by himself and his 
brother of the property conveyed thereby.  

There is other and stronger evidence in the record to 
support the finding of the district court. In order to fully 
understand the situation it will be necessary to go back to 
the death of Hiram W. Parker, the father of Frank and 
Lewis, which occurred April 11, 1893. At the time of his 
death Hiram W. Parker was largely interested in the 
Beatrice Canning Company and had become liable upon 
the notes of that company for something over $34,000.  
On the 20th of March, 1896, Frank H. and Lewis C. Parker 
entered into a written agreement, in which it is recited 
that they are the only heirs at law of Hiram W. Parker, 
and that it was desired to settle up said estate without 
administration; that they had agreed upon a division of 
said estate throughout, except the homestead, consisting 
of about sixteen acres, in West Beatrice, where the widow 
of the deceased now resides. The agreement then continues 
as follows: "And whereas the said Hiram W. Parker was 
party as maker to several promissory notes and other 
evidences of indebtedness in the sum of $5,000 for the 
Beatrice Cemetery Association, and in the sum of $34,150 
for the Beatrice Canning Company of Beatrice: Now, 
therefore, be it understood and agreed, that said Lewis C.  
Parker has already assumed the liabilities of the said 
Hiram W. Parker for the payment of said indebtedness 
and may be compelled to pay large sums thereof: There
fore, it is further agreed, that any indebtedness of the late 
Hiram W. Parker aforesaid that he, the said Lewis C.  
Parker, may be compelled to pay, either in the way of 
principal, or interest, or costs, or attorney fees, by reason
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of his having assumed said liabilities, shall be borne 
equally by the parties hereto. And it is further agreed 
that the proportionate share of said indebtedness, which 
the said Fraik H. Parker shall pay, as per the terms of this 
agreement, shall be and remain a charge upon any prop
erty in the state of Nebraska owned by the said Frank H.  
Parker." * * * On the back of this agreement appears 
the following: "Beatrice, Nebr., May 23, 1899. In con
sideration of the delivery of a certain warranty deed to 
the property known as the home place of Almira T. Par
ker in West Beatrice, wherein Frank H. Parker and wife 
convey to Lewis C. Parker all their right, title and interest 
in and to said property, the said Lewis C. Parker accepts 
said property as full payment from the said Frank H.  
Parker of the obligation contained in the within a gree
ment, and the same is hereby canceled and surrendered." 

The evidence, to our understanding, is quite conclusive 
that after Almira T. Parker, the mother of Frank H. and 
Lewis C. Parker, deeded what is known as the "home 
place" to her sons in 1896, the deed conveying that prop
erty was delivered to Lewis C. Parker and held by him 
for himself and his brother. Afterwards he entered into 
negotiations with his brother for the purchase of Frank's 
one-half interest in the property, and some time previous 
to April 28, 1899, Frank H., who lived in California, had 
made out and sent to Lewis C. a deed for his half interest 
in that property. Under date of April 28, 1899, Lewis C.  
wrote to Frank as follows: "Yours received and noted.  
Under the circumstances and to avoid any litigation, I am 
willing to purchase your one-half in the home place for 
the indebtedness due me from you, acet. Canning Co.  
affairs. The deed you sent was not correct description. I 
enclose one written exactly as the title shows on record.  
Upon its receipt by me I will surrender to you receipts in 
full for any and all amounts due me from you on state
ments rendered and thus close up this unpleasant matter.  
Ma is to have a life lease on the place, of course. She is 
to pay the taxes and conduct it balance of her life as she
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has in the past. I am fully in the right in my statements 

and accounts and demands made upon you; and further, 
if you think there is any speculation in owning Ma's 

place I will bind myself to sell it to you at any date you 

name within three years at not over $6,000. I think I 
am treating you perfectly fair by knocking off the $1,200 

or $1,500 in the actual value of the place, but as I said, to 

close the affair I am willing to do so. It may be best to 

have two witnesses to your deed. Our law requires it 

here. I am in deep water in these judgments yet, and 

could not safely own this or any other property. You 

will notice that my name is written (first part) in lead 

pencil so I can change it if occasion demands. I am 

notified that suit will be brought in May term of court on 

the $11,140 Canning Co. notes now held by 1st Nat'l Bank.  

These will go to judgment. Also Babcock holds $5,600 
more notes, making balance of $34,500 Canning Co. notes.  

Babcock's expires in June, so he will sue in May. I mention 

this to show you that I am not out of the woods by any 

means." That the deed mentioned in this letter was executed 

by Frank H. Parker and wife is abundantly shown by a 

later letter written to Frank H. by Lewis C. of date May 

23,1899, in which he says: "Dear Brother Frank: I am in 

receipt of deed conveying your interest in the home place 

on West Side subject to mother's life lease, in payment 

by you to me of any and all of the sums due me on account 

of Beatrice Canning Co. and Cemetery Association obliga
tions made by W. Hf. Parker and assumed by me. I re
turn herewith canceled agreement as requested, and 

trust you may find the same correct and satisfactory." 
The canceled agreement returned to Frank in this let

ter is the agreement of March 20, 1896. above referred 
to, and on the back of which is the receipt of Lewis C.  
Parker, accepting said deed in full payment of the obliga
tion contained in the agreement.  

We think that the evidence of Lewis C. Parker's own 
letters fully justifies the finding that he purchased his 

brother Frank's one-half interest in the home place in
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consideration of a release to Frank of any liability upon 
the notes upon which their father was liable at the time 
of his death; that Frank executed a deed for the property 
some time previous to April 28, 1899, which was not re
corded, but another deed made out by Lewis C., in which 
his given name was written in pencil, and sent to his 
brother, Frank, to execute; that this latter deed was re
turned,-and the given name of Lewis C. written in pencil, 
erased, and that of his wife inserted in lieu thereof; that 
this deed and the deed of May 6, 1899, afterward executed 
by Almira T. Parker to Maude Lord Parker, were placed 
of record, and constitute the claim of title asserted by 
Maude Lord Parker to the home place. The only fair 
inference to be drawn from the facts in evidence is that 
Almira T. Parker conveyed her interest in this home 
place to her two sons in 1896; that thereafter Lewis C.  
Parker purchased his brother's half interest in the prop
erty for the consideration above detailed; that he procured 
a deed in which his first name was written in pencil; that 
this was afterwards erased and his wife's name substi
tuted; that he thereafter procured a deed from his mother 
running to his wife, and that these two deeds were placed 
of record for the purpose of showing title in his wife. In 
the letter of April 28, 1899, above quoted from, he sug
gests getting a deed from his mother, and says: "Your ex
ecuting this deed is signifying your willingness, but you 
better write her a letter setting forth the fact that you 
have sold your entire interest in the real estate owned by 
her and you authorize her to deed to me or my order the 
home place." Taking the evidence furnished by the let
ters of Lewis C. Parker himself, we think that the finding 
of the district court is fully supported by the evidence 
and that its conclusion was the only one that could be 
rationally drawn from the circumstances.  

A second tract in dispute is part of a lot in the city of 
Beatrice, generally known as the "Moody building." Re
lating to this the court found: 

"The court further finds that on about the 20th day of
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February, 1896, the said Almira T. Parker, a widow, be
ing then the owner of the following described real estate 
situated in the city of Beatrice, in the county of Gage, 
state of Nebraska, to wit: The west half of lot eleven 
(11) (except six inches off the west side thereof) in block 
forty-eight (48) in the original town, now city, of Beatrice, 
being the real estate generally known and described as 
the 'Moody Building,' or 'Moody Property,' for a good and 
sufficient consideration, by warranty deed duly executed, 
conveyed said premises to the said Lewis C. Parker, who 
then and thereby became the absolute owner of said 
premises in fee simple, and has ever since said last men
tioned date continued to be and still is the absolute owner 
in fee simple of said premises, subject only to the rights 
and title of the plaintiff in and to said premises since the 
19th day of July, 1899, by virtue of plaintiff's appoint
ment as trustee of said Lewis C. Parker and his estate in 
bankruptcy, -as aforesaid; that said deed to said west half 
of said lot eleven (11) in block forty-eight (48) in the 
city of Beatrice was on or about the 20th. day of Feb
ruary, 1896, after being duly signed and acknowledged 
by said Almira T. Parker, by the said Almira T. Parker 
duly delivered to the said Lewis C. Parker; that at 
the time the said deed was so delivered to the said Lewis 
C. Parker, the said Lewis C. Parker was the sole grantee 
in said deed and the name of the said Lewis C. Parker 
appeared in said deed as the sole grantee therein; that 
some time after the delivery of the said deed to the said 
Lewis C. Parker and after the tifle to and the owner
ship' of said premises had been vested in him, but 
before said deed had been recorded, the said Lewis C.  
Parker, for the purpose of fraudulently concealing his 
ownership of said premises from his said creditors 
and of hindering, delaying, cheating and defrauding his 
said creditors, fraudulently changed the said deed by so 
altering the same as to cause the name of the defendant 
Maude Lord Parker, the wife of said Lewis C. Parker, to 
appear as grantee in said deed in place and instead of the
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name of the said Lewis C. Parker; that said deed was not 
recorded until the 11th day of February, 1897, at which 
time said deed, after having been fraudulently altered as 
aforesaid, and in its said fraudulently altered form was 
by the said Lewis C. Parker filed for record in the office of 
the register of deeds of Gage county, Nebraska, and was 
then in its fraudulently altered form recorded in said 
office; that the said recording of the ' said fraudulently 
altered deed by the said Lewis C. Parker was made for 
the purpose of fraudulently concealing the ownership of 
said premises by said Lewis C. Parker from his creditors 
and causing said Maude Lord Parker, the wife of said 
Lewis C. Parker, to appear to be the owner of said 
premises and thereby hindering, delaying and defrauding 
th6 said creditors of said Lewis C. Parker." 

The court further found that on the 30th of September, 
1899, this property was conveyed to the Drake Land Com
pany, and that said conveyance was made for the purpose 
of further hindering, delaying and defrauding the credit
ors of Lewis C. Parker; that the conveyance to the Drake 
Land Company was wholly without consideration; that 
Maude Lord Parker, at the time of such conveyance, was 
the principal stockholder in said company and a director 
thereof; that the president of the company was her step
father; that the secretary was her husband, and that her 
mother was also a director in the company; that these 
parties owned all the stock of the company and managed 
its affairs; and that whatever title or interest the said 
Maude Lord Parker and the said Drake Land Company, 
or either of them, may have or may have had in or to said 
premises, was in equity and good conscience held merely 
in trust for Lewis C. Parker. It is undisputed that 
Almira T. Parker was the owner of this property prior to 
the 20th of February, 1896. On that day it is conceded 
that she deeded this property. The plaintiff claims that 
the deed ran to Lewis C. Parker, while the defendants 
assert that the conveyance was to Maude Lord Parker.  
In the agreement of March 23, 1896, heretofore referred
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to, the deed conveying this property was described as a 
deed from Almira T. Parker to Lewis C. Parker for the 
east 24/ feet of lot 11, block 48, Beatrice, Nebraska. A 
true description of the lot is the west 24½ feet of lot 11, 
block 48, or, as described in the recorded copy of the deed, 
"the west half of lot 11, in block 48, in the city, formerly 
town, of Beatrice, according to the recorded plat thereof, 
except a strip six inches wide off the west side of said lot." 

Does the evidence support the finding of the court? 
'Frank H. Parker, who was present when this deed was 
made, testifies that he saw his mother sign it, and that it 
was a regular printed form of warranty deed, the blanks 
being filled with the writing of Lewis C. Parker. Relating 
to the making and delivery of these deeds he says: "They 
were left there after my mother signed them. She got up 
from her desk and left the deeds on the desk. I looked 
at them and examined them and then we talked what we 
would do with those deeds. I says, 'You take them and 
put them in your safe or in your vault, or in the bank,' and 
I suppose they were; and before I went away, a month 
later, in March, I requested a memoranda of these papers 
that they should be left with him in trust, and we entered 
into that agreement because I wasn't going to be there on 
the.ground and he was. The deeds, the inventory-I took 
the inventory and left the deeds in his hands according to 
that agreement. Q. After these deeds were signed by your 
mother there on that day did you ever see them again? A.  
Yes, sir. They were all together on his desk when we talked 
about the agreement. Q. After that day where did you see 
them? A. They were in his hands and left in his desk." 
It can not be doubted that to whomsoever the deed ran, it 
was made and delivered on the 20th of February, 1896, and 
that on the 20th of March of the same year, at the time the 
agreement of that date was entered into between Frank and 
Lewis, this deed, with others, was in the possession of 
Lewis C. Parker; the strong inference from the evidence 
being that it was taken by Lewis C. from the residence of 
Almira T. Parker when made, and remained in his pos-
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session from that time as late at least as the 20th of 
March, 1896. That it was the deed referred to in the agree
ment of March 20th, there can be no question; and that 
the title of Mrs. Almira T. Parker passed by the deed and 
its delivery is a legal proposition which no one will doubt.  
On the other hand, Mrs. Maude Lord Parker claims and 
testifies that on the date of the making of the deed it was 
delivered to her, and that her name was inserted therein 
as grantee. The production of the deed would un
doubtedly have shown whether the name of the grantee or 
a description of the property conveyed had been changed, 
or whether any erasures had been made. The deed was 
last seen in the possession of Lewis C. Parker. No good 
reason is shown by any of the defendants for its non-pro
duction on the trial. The notary who took the acknowl
edgment, and who presumably knew the description of 
the property conveyed and the grantee named in the deed, 
was present at the trial, but was not called by the defend
ants. The plaintiff did not call him for the reason that 
he was one of defendants' attorneys, assisting in the trial 
of the case. Frank Parker testified that after the record
ing of the deed in February, 1897, he visited Beatrice and 
examined the records. He says: "I had some intimation 
that there had been some papers changed or something 
done different from that-that statement there, that 
agreement-and I came back here and my brother wasn't 
here and I went to the records and .found the deed for that 
property on record contrary to that agreement, that is, 
that it should not be put of record until after mother's 
death. The deed of record of that property was in the 
name of Maude Lord Parker, his wife." He further states 
that he asked his brother why he recorded that deed con
trary to the agreement, and why he changed the name, and 
his brother replied: "I had to; I could not have anything 
go in my own name." It is true that in some conversa
tions and affidavits made prior to the trial Frank H.  
Parker made statements somewhat contradictory of his 
evidence given on the hearing. It is also true that his
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evidence relating to this deed is squarely contradicted by 
the evidence of Lewis C. Parker and Maude Lord Parker, 
but it was for the district court to determine the weight of 
the evidence and the credibilty of the witnesses, and the 
rule has now been too long established to be departed 
from that a finding of the district court based on suffi
cient evidence will not be disturbed. We do not mean to 
say that where there is but an iota of evidence to support a 
finding, that this court will not interfere; but where there 
is evidence distinct and positive going to support a finding 
of the trial court, we can not interfere with that finding, 
although there is other evidence just as distinct and just 
as positive contradictory of the finding.  

That Lewis C. Parker was devising ways and means to 
put his property beyond the reach of his creditors, is 
abundantly and overwhelmingly shown by his letters to 
his b;rother, and as these letters will have to be taken into 
consideration in passing on some of the other transactions 
involved, we will quote from them here. In a letter of No
vember 6, 1896, relating to the conveyance of a lot by 
Frank I. Parker, he said: "Make deed in blank, or to my 
wife, Maude Lord Parker. As the shape my finances are in 
just now-owing to 1st Nat'l and Cann'g Co. complica
tions, I do not wish to own it myself. See?" 

In a letter of December 28, 1896, he wrote his brother 
as follows: "I think I wrote you why I can not have 
property in my own name. You will remember I signed 
my name to paper," etc. "1st Nat'l holds $11,401.  
* * * You can readily see that if I own any real estate 
they can take it on judgment. Now I took the land (½ 
section near Pickrell, joining Frank Holt farm on the 
east) in Lysander Cowles' name. They can not touch 
that, at any rate not just now. There will probably be a 
lot of litigation ahead for me. * * * My home place is 
in Afaude's name. So the deed you are to send me should 
be likewise. * * * I am 'not a property owner' on the 
records." 

Under date of September 8, 1899, he wrote his brother
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as follows: "The 1st Nat'1 have sued the Cemetery notes.  
Babcockhas sued his $6,500 or $7,000 notes and 'tis about 
$42,000 now going in judgment against me. How to get 
out I don't know. You will appreciate my unpleasant 
position. I have taken your part in standing off Lysander 
and Mrs. Gregory. I took your part in saving from the 
wreck your Voortiman building and Court St. properties.  
If the H. W. P. debts had been prosecuted immediately 
after his death it would have consumed all of his property.  
Lawyer Johnston seems to have some information as-to 
your and my statements. Be careful and not write to any 
lawyers about your and my affairs. * * * If you are 
alive to your own brother's interests in helping make 
somebody else pay the Canning Co. debts you can help 
me. Will you do it? I am and have written you in com
plete confidence and expect my letters to reach no one but 
you." 

Under date of October 22, 1899, he wrote as follows: 
"As I wrote you I have filed my petition in bankruptcy to 
shut out the 1st Nat'l and Cemetery notes. Don't know 
how it vill come out yet. I wrote you to hold all letters 
and statements I sent you as strictly confidential and of 
course you will. * * * By wiping out all of these old 
scores I can get on my feet and do some business some
where when the time comes, but with $40,000 judgments 
over one's head can do nothing. Whether I get my dis
charge or not does not affect any settlements you and I 
have had or any matters between us. * * * Well, Frank, 
all I wish to ask is that you be cautious and don't furnish 
Johnston, Griggs, Rinaker & Bibb, or' any lawyers any 
information that they might try to get from you. They 
would like to keep a, judgment against me alive for years, 
thus catching any real estate they could. Of this matter 
I could explain more fully if I could see you. If your 
deposition is called for don't give it. Wire me here if you 
need a quick answer on anything of this kind." 

On August 27, 190O, he wrote: "My hankruptcy case is 
to be heard September 7 The attorneys in the case have
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filed a creditors' bill against any and all property that I 
ever owned and it will be a long hard fight, I guess. Of 
course I expect you to assist me in any way you can by 
not giving them any clues to our correspondence on busi
ness matters. Whatever business transactions you and I 
have had is none of their business. They are trying to get 
a hold on the home place of Ma's by The allegation that you 
have deeded that to me. * * * I ask you as a brother 
to maintain secrecy on any and all our correspondence 
relative to this place as to whether we ever talked or had 
a settlement as it will surely go for the Canning Co. debts 
if they can prove that I ever had any interest in it. If 
you have any inquiries from any of them be very careful 
how you write, but I prefer that you do not write them any
thing. It may have been a mistake to start the 
bankruptcy proceedings here but I saw no other course at 
the time to get clear of the wreck." 

It is not to be wondered at that a court, with these let
ters before it, should require from the party writing them, 
and from his close relatives, the clearest possible proof 
that any property once standing in the name of Lewis C.  
Parker, and afterwards appearing in the name of these 
relatives, was purchased and paid for in good faith, throw
ing upon them the burden of proving the entire bona fides 
of the transaction.  

The third piece of property involved is the east 120 
feet of lot 3, block 12, Cropsey's addition to the city of 
Beatrice. .This lot, together with two others, constituted 
the homestead of Frank H. Parker prior to his removal 
to California. He testifies that some time after leaving 
Beatrice he sold two of the lots to his mother, who con
veyed them to Maude Lord Parker; that he reserved lot 
3, and that afterward, on account of the transactions be
tween himself and his brother, and to settle an account 
between them, he sold the lot to his brother, but that the 
deed was made to 1laude Lord Parker at his brother's re
quest. Relating to the making of this deed Lewis C.  
Parker wrote under date of December 28, 1896: "My home
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place is in Maude's name so the deed you are to send 
should be likewise. I wish to move my barn over to the 
alley and need the lot more on that account than any 
other." It is not pretended by the defendants that Maude 
Lord Parker paid anything for this lot, but they claim 
that the purchase of Frank's homestead by Almira T.  
Parker included this lot as well as the other two. This, 
however, is squarely contradicted by the evidence of 
Frank, who says that he reserved this lot. The finding of 
the district court is sufficiently sustained by the evidence, 
and we can not interfere therewith.  

The fourth tract involved is what is known as the "Cam
den farm," consisting of 240 acres. Relating to this the 
court found that Lewis C. Parker was the owner of this 
land November 12, 1885; that on June 1, 1895, he conveyed 
the same, without consideration, to his cousin, Lysander 
Cowles; that Cowles, on the 13th of June, 1895, without 
consideration, conveyed the same to Maude Lord Parker; 
'that these conveyances were merely colorable and were 
made for the purpose of placing the title in Maude Lord 
Parker and to defraud the creditors of Lewis C. Parker; 
that on the 28th of March, 1899, Maude Lord Parker and 
her husband conveyed said premises to one Susan E.  
Hooper, a bona-fide purchaser, for over $5,000. It is fur
ther shownthat a mortgage for $2,500 existed on the land, 
which was paid and satisfied by Maude Lord Parker prior 
to her conveyance to Susan E. Hooper. The court further 
found that the interest of Lewis C. Parker in said land, at 
the date of its conveyance to Mrs. Hooper, was $1,500; and 
that Maude Lord Parker is liable to account to plaintiff 
for said sum, with interest at seven per cent. per annum 
from March 28, 1899.  

The fifth tract is 1.15 acres in the southeast corner of the 
southeast quarter of section 34-4-6, and the north half 
of.lot 35, except the north"50 feet thereof, of McConnell's 
subdivision of the south half of the southeast quarter of 
section 32. The court found that on August 28, 1896, Lewis 
C. Parker was the owner of this property, and that on that 
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day he made a pretended conveyance thereof to Homer B.  

Austin, who was then in his employ; and that on December 

1, 1898, Austin, without any consideration, made a pre

tended conveyance of said premises to Maude Lord Parker; 

that these conveyances were colorable, without considera

tion, and a fraudulent device to hinder, delay and de

fraud the creditors of Lewis C. Parker; that said premises, 
before the bringing of this action, were sold and conveyed 

to an innocent purchaser, and the proceeds, amounting to 

$244, received by Maude Lord Parker, and that she is 

liable to account therefor, with interest at seven per cent.  

from August 23, 1898. The evidence in support of the 

finding of the court is much the same as that relating to 

the other transactions, and is, we think, sufficient to sup

port a finding that the transactions were fraudulent. The 

question, however, of whether a personal judgment should 

be entered against Maude Lord Parker for the amount 

received for these several properties, is a question of some 

difficulty.  
In Phipps v. Sedgwicd, 95 U. S., 3, 9, a personal judg

ment having been rendered against a married woman in 

favor of an assignee in bankruptcy on account of property 

given by her husband, Justice Miller, in reversing that 

part of the decree, said: "While the books of reports are 

full of cases in which real or personal property conveyed 

to the wife in fraud of the husband's creditors has been 

pursued and subjected to the payment of his debts after 

it had been identified in her hands, or in the hands of 

voluntary grantees or purchasers with notice, we are not 

aware of any well-considered ease of high authority where 

the pursuit of the property has been abandoned, and a 

judgment in personam for its value taken against the 

wife. * * * The statutes of the different states have 

gone very far in this country to modify the peculiar re

lations of husband and wife, as they existed at common 

law, in reference to their property. But they have not, 
except perhaps in Louisiana, gone so far as to recognize 

the civil-law rule of perfect independence in dealing with
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each other. While the statutes of New York have recog
nized certain rights of the wife to deal with and contract 
in reference to her separate property, they fall far short 
of establishing the principle that out of that separate 
property she can be made liable for money or property re
ceived at her husband's hands, which in equity ought to 
have gone to pay his debts. Equity has been ready, where 
such property remains in her hands, to restore it to its 
proper use, but not to hold her separate estate liable for 
what she has received, and probably spent at his dictation.  
Such a proposition would be a very unjust one to the wife 
still under the dominion, control and personal influence 
of the husband. In receiving favors at his hands, which 
she supposed to be the offerings of affection, or a proper 
provision for her comfort, she would be subjecting that 
which was her own, or which might afterwards come to her 
from other sources, to unknown and unsuspected charges, 
of the amount and nature of which she would be wholly 
ignorant. It answers the demands of justice in such cases 
if the creditor, finding the property itself in her hands or 
in the hands of one holding it with notice, appropriates it to 
pay his debt. But, if it is beyond his reach, the wife should 
no more be made liable for it than if the husband himself 
had spent it in support of his family, or even of his own ex
travagance." This rule was reaffirmed in United States 
Trust Co. v. Sedgwick, 97 U.S., 304, where the common-law 
rule exempting the wife from personal liability for acts 
committed in connection with, or in the presence of, her 
husband, is relied on to exempt her in such cases. We have 
been referred to no case, nor have we discovered any, 
which establishes a different doctrine. It is true that in 
Phipps v. Sedgwick, 95 U. S., 3, the property conveyed to 
the wife was an apparent gift from the husband at a time 
when he was not being pressed by his creditors, and the 
case does not show that the wife was an active participant 
in any fraudulent design which the husband may have 
entertained. Whether a different rule should be applied 
in a case where the wife has knowledge of her husband's
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fraudulent purpose, and becomes an active participant 
therein, aiding and assisting him in covering up his prop
erty, is a question which may be open to discussion; but 
even in that case it is a matter of gravest doubt if the 
presumed influence and dominion of the husband over his 
wife, and her actions relating to his property and interest, 
should not relieve her from any personal liability, inas
much as our enabling statute does not attempt to enlarge 
her powers, except in so far as it relates to her separate 
business or estate. As at present advised, we are inclined 
to believe that the rule established by Judge Miller is the 
proper one to enforce, and we hold, therefore, that the 
creditor can not take a personal judgment against the 
wife for the value of property conveyed to her in fraud of 
creditors; that the only remedy of the creditor is to pursue 
the property itself, making it answerable for his demands 
if it be found in the hands of the wife or of any grantee 
to whom she may have conveyed it without consideration, 
or with knowledge of the fraud.  

A technical objection is made to the decree from the fact 
that the plaintiff's petition, as originally filed, alleged that 
the conveyance of the home place by Almira T. Parker to 
Lewis C. and Frank H. Parker was made in the early part 
of the year 1899, but it is apparent from the whole record 
that the defendants were not misled by this statement in 
the petition, and that the trial proceeded upon the theory 
that such conveyance was made in 1896. At the close of 
the trial the district court, in exercise of a discretion with 
which we can not interfere, allowed the plaintiff to insert 
the year "1896" ,in place of the year "1899," so that the 
petition as it now stands charges the conveyance to have 
been made in 1896.  

The defendants have pleaded the statute of limitations 
as a defense to the action. Subdivision e of section 70* of 
the bankrupt act provides as follows: "The trustee may 
avoid any transfer by the bankrupt of his property which 
any creditor of such bankrupt might have avoided, and 
may recover the property so transferred, or its value, from 

* U. S. Compiled Statutes, 1901, p. 3452.
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the person to whom it was transferred, unless he was a 
bona-fide holder for value prior to the date of the adjudi
cation. Such property may be recovered or its value- col
lected from whoever may have received it, except a bona
fide holder for value." Subdivision d of section 11* of 
the act is as follows: "Suits shall not be brought by 
or against a trustee of a bankrupt estate subsequent 
to two years after the estate has been closed." The 
petition in this case was filed on August 27, 1900, and 
the creditors of the bankrupt. may be presumed to have 
had notice of the fraudulent character of the deeds made 
to Maude Lord Parker and to the Drake Land Company 
at the date of their record. By the laws of this state, 
an action for fraud is barred in four years, and had Lewis 
C. Parker not taken advantage of the bankrupt act, his 
creditors would have been compelled to bring an action 
within four years from the discovery of the fraudulent 
character of the conveyances attacked in this action, or 

.from the time when they discovered the fraud. As these 
conveyances were recorded less than four years prior to 
the commencement of this action, and as there is no evi
dence in the record before us to show that any discovery 
of the fraudulent character of such conveyances was made 
prior to the filing of the deeds for record, the presump
tion must obtain that that is the earliest date at which the 
creditors had notice of any fraud connected with the 
transaction. So that these actions would not be barred, 
even under the laws of the state.  

Another view of the case leads to the conclusion that 
the actions were not barred as against the trustee, even 
as early as the bar of the statute would interpose .an ob
stacle to a suit by the creditors. The filing of the petition 
in bankruptcy by Lewis C. Parker vested in the federal 
court complete jurisdiction over his estate. After that 
date no creditor could bring an action either to recover his 
debt or to subject property fraudulently conveyed to its 
payment. Such actions, by operation of the bankrupt 
law, are vested in the trustee of the bankrupt estate. As 

* U. S. Compiled Statutes, 1901. p. 3428.
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we have seen, by the provisions of section 11 of the bank
rupt act, the trustee has two years from the closing of 
the estate to bring an action.  

In Freelander v. Holloman, Fed. Cas. No. 5,081, also 
reported in 9 N. B. Reg., 331, 334, the question of 
the application of the statute of limitations was con
sidered by the court. It is there said: "The constitu
tion of the United States conferred upon congress the 
power to establish a uniform system of bankruptcy 
throughout the United States; and when congress, in pur
suance of this power, passed the bankrupt act, it at once 
superseded all laws in conflict with it. The bankrupt's 
estate, and every thing and right connected with it upon 
the bankrupfcy at once passed under the control and oper
ation of the bankrupt law. After that the rights of those 
in interest may be contracted or enlarged as congress in 
its wisdom may provide. This provision in the second 
section provides that all rights of action barred upon the 
appointment of the assignee shall remain barred, whether 
in favor of or against the assignee, and gives both to. the 
assignee and those claiming an adverse interest to any 
property claimed by the assignee in the adverse possession 
of others, or claimed by others, to property in the hands 
or under the control of the assignee, two years in which 
to commence proceedings in equity or at law for its re
covery. This is a separate and independent provision, and 
has no connection with any state statute on the subject; it 
may extend or may contract the time provided in the state 
statutes of limitations. Thus, if at the time of the appoint
ment of the assignee but a few days remained of the time 
necessary to complete the bar, the time would be extended; 
or if the statute had just commenced running, and under 
the state law would have ten years to run, as in case of 
actions of ejectment to recover real estate, it would be 
complete within two years." See also Rock v. Dennett, 
155 Mass., 500, 30 N. E. Rep., 171.  

To the objection that the creditors whQm the trustee 
represents have not exhausted their legal remedy, and that
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the suit can not be maintained on this account, it is suffi

cient to say that the law under which the trustee was 

appointed authorized him to bring and maintain actions 

of this character. Platt v. Matthews, 10 Fed. Rep., 280; 

Mueller v. Brttss, SS N. W. Rep. [Wis.], 229; Hood v.  

Blair State Bank, 3 Nebr. [Unof.], 432, 447.  
A careful review of the record and proceedings in this 

case leads us to conclude that the decree of the district 

court is right, with the exception only of the entry of a 

personal judgment against Maude Lord Parker. We rec

onimend, therefore, that the decree be affirmed, except in 

so far as it awards a personal judgment in favor of the 

plaintiff against Maude Lord Parker for the sum of -- , 
and as. to that part of the decree we recommend that it be 

reversed.  
After the entry of the decree, the defendants took an 

appeal to this court and filed a supersedeas bond in the 

penal sum of $4,200. This bond was approved and filed 

on June 8, 1901, and was conditioned for the payment of 

the personal judgment entered against Maude Lord 

Parker and against waste of the other property involved 

in the appeal, in case the decree appealed from should be 

affirmed by this court. On October 21, 1901, the plaintiff 

applied to the district court for the appointment of a 

receiver and on November 30, 1901, a receiver was duly 

appointed by the court, with directions to take charge of 

the home place, the Moody building, and the east 120 

feet of lot 3, block 12, Cropsey's addition; to rent the 

same and to hold the rents subject to the further order of 

the court. From this order the defendants have appealed.  
The defendants object to the appointment of a receiver 

by the state court upon the ground that the plaintiff is 

the trustee of the bankrupt estate, and is himself practi

cally a receiver of all property found to belong to that 

estate. It is also said that unsurmountable difficulties at 

once become manifest when we stop to analyze the effect 

of the appointment of a receiver by a state court in a 

bankruptcy proceeding. The receiver, perforce of the ap-
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pointment, at once becomes an officer of the court appoint
ing him and amenable to the orders of that court, and of 
that court alone. The property of which he becomes cus
todian is property which can only be administered through 
the federal court. The question of his fees becomes a mat
ter of allowance by the state court. The fees of the trustee 
in bankruptcy are fixed by federal statute. All distribu
tions must be made by the trustees under order of the 
federal court. No act of the receiver can render him 
guilty of a contempt of the federal court. In Bardes 
v. Hawarden Bank, 178 U. S., 524, it was held that 
the provisions of the second clause of section 23 of the 
bankrupt act of 1898* controlled and limited the juris
diction of all courts, including the several district courts of 
the United States, over suits brought by trustees in bank
ruptcy to recover or collect debts due from third parties, 
or to set aside transfers of property to third parties, 
alleged to be fraudulent as against creditors, including 
payments in money or property to preferred creditors. In 
other words, it is held that the trustee must commence an 
action in the state court in all cases where the parties de
fendant are residents of the state in which his appoint
inent was made. Under the law his official character as a 
trustee gives him no greater right to commence an action 
in the federal court against residents of this state than 
he possessed as an individual, and the federal congress, 
having relegated such cases to the jurisdiction of the state 
courts, has conferred upon the state court full authority 
to act, and to tax the usual costs and expenses attending 
such suits, the same as in other cases; and this being so, 
the trustee is entitled to the same consid*eration, the same 
remedies and the same relief that other suitors are en
titled to claim at the hands of the court. The trustee in 
a proper case may have a receiver for property pending 
the trial or pending an appeal, if the circumstances attend
ing the case would entitle any other litigant to the same 
relief.  

It is clearly established by the evidence taken upon the 
* U. S. Compiled Statutes, 1901, p. 3431.
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hearing that the Drake Land Company is a Kansas cor
poration, having no assets in this state except its claim to 
the Moody building, which was set aside by the decree of 
the district court in this case. The rental value of this 
property is shown to be from $45 to $50 per month. The 
appeal bond does not cover these rents. It would be ex
tremely unfair to the plaintiff to require him to seek the 
courts of a foreign jurisdiction to collect rents from the 
Drake Land Company, which were collected and paid to 
it for the use of this property during the pendency of this 
appeal. We are entirely satisfied with the action of the 
court in appointing a receiver for the property known as 
the Moody building. We think, however, that the situa
tion so far as it relates to Maude Lord Parker is entirely 
different. While temporarily absent from the state, she 
is still a resident of Beatrice. In an affidavit filed she 
claims to be the owner of property of the value of $30,000, 
and that property of the value of $6,000, aside from the 
property known as the home place, is situated in Gage 
county. There seems to be no reason to apprehend that 
any rents collected by her pending this appeal will be lost, 
or that the plaintiff would have to sue in the courts of an
other state to collect the same. The taxes which were due 
upon the property at the time the application for a re
ceiver was made were paid before the hearing.  

We recommend that the order appointing a receiver be 
affirmed so far as it applies to property known as the 
Moody building, and reversed so far as it applies to the 
property known as the home place and the east 120 feet 
of lot 3 in block 12 in Cropsey's addition.  

AMES and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that so much of the decree of the 
district court as awards the plaintiff and appellee a per
sonal judgment against the defendant and appellant Maude 
Lord Parker, be reversed and that. the decree be in all 
other matters affirmed. It is further ordered that the
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order of the district court appointing a receiver for the 
property known and described in said order as the "home 
place" and for a part of lot 3, block 12, Cropsey's addi
tion to the city of Beatrice, be reversed and that said 
order be in all other respects affirmed.  

AFFIRMED IN PART.  

June 18, 1903, the following opinion was filed on re
hearing. Affirmed, but remanded to ascertain costs of re
ceivership: 

Commissioner's opinion, Department No. 3.  

1. Husband and Wife: CREDITORS: FRAUD: TRANSFER OF PROPERTY: 

INNOCENT PURCHASER: PERSONAL JUDGMENT AGAINST WIFE.  

Where a husband and wife confederate to defraud creditors by 
transferring property of the husband to the wife, and such 
property is sold to an innocent third party, so that it can not 
be reached by the creditors of the husband, a personal judgment 
may be entered against the wife for the proceeds of such sale, 
provided it appears, or is fairly to be presumed, that she still 
retains such proceeds or her separate estate has had the benefit 
thereof.  

2. Receiver: APPOINTMENT: ERRONEOUs ORDER. Where an order ap

pointing a receiver is erroneously made, but is not reviewed 
until the main case in which the receiver was appointed has 
been heard on appeal in this court, and on such appeal it is 
determined that the party applying for the receiver is entitled 
to the rents and profits of which the receiver took possession, 
the order will not be reversed or set aside, as such action could 
not benefit either party to the action and would probably result 
in further litigation and costs.  

DUFFIE. C, 

On the former hearing, it was held that the district 
court erred in entering personal judgment against Maude 
Lord Parker for the proceeds of the Camden farm re
ceived by her, on the sale to an innocent third party, 
and also in the appointment of a receiver for the prop
erty conveyed to her by her husband, the title to which 
she still retains. It was said in the former opinion, re
ported ante, page 610, that, "as at present advised, we are 

inclined to believe that the rule established by Judge 
Miller [in Phipps v. Sedgwick, 95 U. S., 3], is the proper
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one to enforce; and we.hold, therefore, that the creditor 
can not take a personal judgment against the wife for the 
value of property conveyed to her in fraud of creditors, 

and that the only remedy of the creditor is to pursue the 

property itself, making it answerable for his demands if 

it be found in the hands of the wife or of any grantee to 

whom she may have conveyed it without consideration, or 

with knowledge of the fraud." A reexamination of Phipps 

v. Sedgwick, supra, and United States Trust Co. v. Sedg

wick, 97 U. S., 304, 24 L. Ed., 954, leads us to believe 

that these cases are not a precedent for the one at bar.  

In these cases it is quite apparent from the facts shown 

that the wife had no knowledge of any contemplated 

fraud by her husband in the conveyance made to her.  

She was not an active participant in any fraudulent de

sign. In the case at bar the court held-and the evidence 

is ample to sustain the finding-that Maude Lord Parker 

was an active participant -in the fraudulent designs of her 

husband awl took title to the property for the purpose 

of assisting him in a scheme to defraud his creditors.  

Undei such circumstances, we think that any addition 

to the separate estate of the wife coming from a sale of 

the property received from her husband with the intent 

and design to defraud his creditors, should be held liable 

to the extent that the creditor may prove that the wife's 

estate has been benefited by such transactions. It would 

be opening too wide the door for fraud to hold that no 

personal judgment might be taken against the wife for 

property received from her husband with the fraudulent 

purpose of placing it beyond the reach of his creditors, 

where it is shown that the proceeds of such property, 

although sold to an innocent party, are still retained by 

her, or where, from the circumstances of the case, such 

may fairly be presumed to be the case. If such was the 

law, the success of a scheme to defraud creditors would 

depend solely on the ability of the wife to convert the 

property into cash before the creditors learned of the trans

action, or had time to commence an action to reach the
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property. Cases may arise where the wife, being under 
the influence and dominion of the husband, may accept 
a conveyance from him, fraudulent on his part, and where 
the property may have been sold, and the proceeds ex
pended in the support of the family, or for her own per
sonal use. Under such circumstances, it would be ex
ceedingly unjust to make the separate estate of the wife 
liable for the value of such property. As said by Judge 
Miller, in such cases: "In receiving favors at his hands 
which she supposed to be the offerings of affection, or a 
proper provision for her comfort, she would be subjecting 
that which was her own, or which might afterwards come 
to her from other sources, to unknown and unsuspected 
charges, of the amount and nature of which she would be 
wholly ignorant," If, therefore, she can show that the 
property received from her husband has been expended, 
and that her own separate estate has not received the bene
fit thereof, we are still of the opinion that no personal judg
ment should be entered against her for property received 
from her husband. In the present case the testimony of 
Mrs. Parker herself shows that she had placed in the 
hands of J. S. Drake between nine and ten thousand dol
lars for investment, and that in making up this sum the 
proceeds of property conveyed to her by her husband are 
included. Not only has she failed to show that this money 
has been expended, but her evidence affirmatively dis
closes that she still has it on hand, and in the possession 
of her stepfather, to be invested for her benefit. Under 
these circumstances, justice and equity require that she 
should refund it to the trustee for the benefit of the cred
itors of her husband.  

Relating to the appointment of a receiver for the prop
erty still standing in her name, had that question been 
presented and determined before the submission of the 
case upon its merits, we are still convinced that the order 
making such appointment should be reversed. By agree
ment of parties, the hearing upon the appointment of a 
receiver was submitted at the same time with the prin-
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cipal case, and in the meantime the receiver had taken pos
session of the property, and collected the rents and profits 

therefrom. The principal case, having been affirmed upon 
the merits, is proof conclusive that the trustee is entitled 

to the rents and profits of the property during the pend
ency of the appeal. In other words, should the order 

appointing a receiver be reversed at this time, and the 

rents and profits received by him refunded to Maude Lord 
Parker, the trustee would be compelled to institute an 

action to recover them from her. On hei showing made 
against the appointment of a receiver, she claims to have 

property in and about Beatrice to the value of $6,000 
or more, and the trustee would be derelict in his duty 
if he did not attempt to subject this property to the value 
of the rents and profits which he is entitled to receive 
from the real estate in the hands of the receiver. Under 
these circumstances, it is apparent that to reverse the 
order appointing the receiver, and turn the money in 
his hands over to Mrs. Parker, would only result in fur
ther litigation and costs, and could be of no benefit to 
the appellant, further than to save her the costs of the 
proceedings, which can be provided for by the order of 
this court. While disapproving, therefore, of the order 
appointing a receiver for her property, we believe that in 
the present condition of the case the best interests of all 
the parties require that the 'order should be affirmed, but 
at the cost of the appellee.  

We recommend, therefore, that the judgment of the dis
trict court in the main case be affirmed in all things, 
as well, also, as the order appointing a receiver for the 
property.  

KIRKPATRICK and POUND, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the decree of the district court 
be affirmed, and that the order appointing a receiver for 
the property held in the name of Maude Lord Parker be 
also affirmed, but that the case be remanded to the district
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court solely for the purpose of ascertaining the costs of the 
receivership proceeding so far as it relates to property of 
Maude Lord Parker, and that such costs, together with 
the costs of this court in that proceeding, be taxed to the 
appellee.  

MICHAEL O'NEm V. CHICAGO, ROCK ISLAND & PACIFIC 
RAILWAY COMPANY.  

FILED DECEMBER 3, 1902. No. 9,992.  

Commissioner's opinion, Department No. 3.  
Master and Servant: NEGLIGENCE: MACHINERY. An employer is not 

liable in damages for the consequences of mere error in judg
ment in furnishing structures, machinery and appliances for 
the use of his servants in the prosecution of his business, unless 
it is shown that such error is itself the result of negligent 
or willful ignorance or inattention.  

ERROR from the district court for Sarpy county. Tried 
below before Scorr, J. Rehearing of case reported in 62 
Nebr., 358. Former judgment vacated and judgment below 
affirmed.  

Michael F. Harrington, for plaintiff in error: 

Stepping between moving cars to uncouple them, is not 
negligence as a matter of law; and the question of fact is 
for the jury. Belair v. Chicago d N. W47. R. Co.. 43 Ia., 662.  

Every railroad in this state is blocked-not a single ex
ception. The Union Pacific, the Burlington, the Great 
Northern, the Milwaukee, the Lake Shore and all the great 
systems of roads are blocked, and have been for years.  
Blocking is a device which experienced railroad men well 
know lessens the danger to employees. Blocking is some 
expense and the shrewd managers of these great lines of 
transportation would not block the guard-rails and go to 
the expense of blocking them unless the blocking lessened 
the danger. The judgment of the Rock Island Company 
itself, by its conduct in blocking its rails in part before 
this injury, and in part after this faithful employee had
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lost both his legs, is proof conclusive of the judgment of 

the Rock Island Company itself, that blocking lessens the 

danger.  

Evans, Woolworth and McHugh (Marous A. Low, of 

counsel), contra.  

Railroads are not required to adopt every appliance 

which some roads, even a majority of the well-regulated, 
have incorporated into their system of management. Some

thing must be accorded to diversity of judgment. If many 

well-regulated railroads abstain from adopting a partic

ular appliance which other roads, even a majority, con

sider wise precautions and adopt, such abstention can not 

be pronounced, per se, recklessness or negligence. Louis

ille & N. P. Co. v. Allen, 78 Ala., 494; Georgia, P. R. Co. v.  

Propst, 83 Ala., 518; Wilson v. Louisville & N. f. Co., 85 

Ali 269; Louisville & N. R. Co. v. Hall, 87 Ala., 708, 719, 
134m. St. Rep., 84; Louisaille &- N. R. Co. v. Hall,* 91 
Ala., 112, 24 Am. St. Rep., 863, 870.  

Hon. William Vincent Allen, also for defendants in 

error: 

I desire to submit some observations in support of the 

application for a rehearing before the court takes the case 

under advisement. I do not expect to add, by the citation 

of additional authorities, to the labors of the distinguished 

gentlemen with whom I find myself associated in this case; 

but I shall take up and consider the case as one of first 

instance, referring only to such citations as are directly 

in line with the argument I shall present. I can not be 

charged with being an overzealous friend of railway cor

porations, for my boyhood experience in their service led 

me to believe that very frequently those entrusted with 

their management are heartless and inconsiderate of the 

welfare of others, and particularly of employees; and I 

* There is an excellent note appended to this case in 24 Am. St.  

Rep. See, also, a note on assumed risk of servants, 15 Am. St. Rep., 
183.-W. F. B.
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bear in my breast much of what may be called resentment 
against that kind of management of these quasi-public in
stitutions conducted by private enterprise, and for private 
gain, but indispensable in the complex commercial and in
dustrial systems of the nation. No one sympathizes more 
deeply than I do with the hundreds of thousands of poor 
men upon whose skill, vigilance and fidelity, depends the 
successful operation of the railways of the nation, and in 
whose keeping is annually entrusted the personal safety 
of millions of men, women and children. Many of these 
become sacrifices to the dangers and hazards of their oc
cupations; many are killed outright, while thousands are 
maimed and made helpless and dependent for life. I am of 
the number, daily growing stronger, more resolute and de
termined, I rejoice to say, who believe that railways must.  
be owned and operated by the national government before 
what is properly known as "the railroad question" ,yill 
have been settled in a way that is just and equitable and 
duly considerate of the true interests of the public. A 
railway company is a quasi-public corporation, and may 
exercise the sovereign power of eminent domain in secur
ing its right of way, depot grounds, and other conveniences, 
necessary and proper to its successful operation, while in 
all other material respects it is held in our jurisprudence 
to be a private company. Courts and lawyers have to deal 
with railways as they find them, not as they wish they 
were. The duty of judge and counsel is to search for, 
and establish, the true relation between these institutions 
and their employees, and the public. That they are pri
marily designed by their owners to increase the private for
tunes of the latter, will be disputed by no one; but private 
fortunes can only be increased, and the properties made 
valuable, by the roads being successfully operated in the 
interests of the shipping and traveling public. So far as 
their quasi-public character is concerned, it will not be 
disputed that they must serve all persons along their 
respective lines, in carrying freight and passengers, for a 
reasonable compensation, speedily and safely, and on
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terms of equality, to their places of destination. In the 
transportation of freight they are absolute insurers of its 
safety; in the carriage of passengers their duty is of a high 
and exacting nature, the slightest negligence rendering 
them liable, although they do not become insurers of the 
lives or personal safety of the latter. The duty to freight 
shippers and the traveling public, is of a higher and more 
delicate nature than the duty to those not-connected with 
the road and those employed in daily operating its engines 
and cars.  

In Belair v. Chicago & N. W. R. Co., the question in
volved was whether the proper way to couple a locomotive 
to a way-car is to stand flat-wise or obliquely. No ques
tion was raised or discussed as to whether it was negli
gence per se to go between moving cars to couple or un
couple them.  

The plaintiff's conduct having invited, or contributed to, 
the injury, that fact will defeat the action, regardless of 
whether or not the defendant was negligent in not block
ing the guard-rail.  

The case was argued orally by Harrington, for plaintiff 
in error, and by McHugh and Allen, contra.  

AMES, C.  

This case was submitted and decided at a former term 
of the court, and an opinion filed on the 19th day of June, 
1901. See 62 Nebr., 358. Afterwards a motion for a re
hearing was granted, and the cause has been exhaustively 
reargued by the counsel for both parties and resubmitted 
for our consideration. The vital question in the case is 
one of extreme importance, not only to the parties thereto 
and to railroad companies, but to all persons making use 
of mechanical devices in the conduct of their business, and 
to their servants and employees and to the public gener
ally. We do not conceive that, in the absence of legisla
tion, any different rule of liability or responsibility is ap
plicable to railroad companies than to other persons under 
substantially similar circumstances. The plaintiff in error 

47
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was injured in the service of the company by reason of 

having one of his feet caught under an unblocked guard

rail while he was attempting to uncouple some cars be

longing to one of the trains of the defendant. Other cir

cumstances of the accident are set out in the former opin

ion, but are not required to be repeated here. The jury 

returned a verdict for the defendant in obedience to a per

emptory instruction by the court. The charge of negli

gence by the company consists in its omission to block the 

rail. We are convinced that we fell into an error of fact in 

the statement in the former opinion that "it sufficiently 

appears from the evidence that long prior to the injury 

complained of, most railway systems had adopted the pre

caution of blocking the space between the two rails with 

wood, thereby lessening the danger to the employees." A 

more thorough examination of the record, aided by a more 

complete analysis thereof by counsel than we were favored 

with on the former hearing, has disclosed that there were 

wide differences of opinion between railway companies 

and their skilled managers with respect to the relative 

safety to their servants and to the public of the blocked 

and unblocked guard-rails; that a very large number--per

haps a majority-of the principal railway systems of the 

country continue the use of unblocked rails; and that in 

some instances the managers of the companies' have used 

the blocked and unblocked, alternately, because of an in

ability to satisfy their own minds which, upon the whole, 
is the safer and more prudent course to pursue. There is 

also some evidence that in the opinion of some managers 

the relative safety of the use of the device of blocking, and 

the contrary, is dependent upon the situation of the road 

to which it may be applied, and the character of the soil 

over which the road extends, and the liability of the spaces 

between the rails becoming filled up with drifting sand and 

dirt. But the plaintiff offered no evidence to prove what 

is the effect, if any, of the use of blocks upon the safety 

of the transportation of persons and property over the rail

ways, or the facility of moving trains. Upon this state of
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the record can it properly be said that a railroad company 
is negligent because of using or of failing to use the block? 
We think not. It is a case not analogous to the use of de
fective machinery or of omitting the use of a device gen
erally approved and obviously adapted to prevent or lessen 
a known and specific -danger. The rule of law is that in 
such cases the employer must exercise such care and skill 
as, under the circumstances, reasonable and ordinary pru
dence requires to be used. The phraseology by which the 
rule is variously stated is somewhat indeterminate, be
cause the idea sought to be expressed is in like degree 
vague, and its application in any case depends in a great 
measure upon the attendant facts; but it may be said 
generally that a man can-not be held responsible in dam
ages for the consequences of an error in judgment care
fully formed after an intelligeiit survey of all the elements 
entering into the problem which he is called upon to solve.  
Such a responsibility would transcend any which any ac
cepted theory of ethics has ever demanded, and would ex
ceed the ability of civil tribunals to enforce or even to ex
pound. Mechanical devices, like medicinal remedies, are 
innumerable, and the only sure test of either is that of 
experience; and until the latter has pronounced a definitive 
judgment, one who, in the exercise of ordinary skill and 
care, makes use of that which in his opinion is most con
ducive to the accomplishment of a desired result, can not 
be held responsible for the consequences. Extremes meet.  
Under the contrary rule, responsibility of each to all and 
of all to each, being theoretically universal, would practi
cally cease to exist. Scientific progress would be arrested, 
and society would dissolve into its primary elements.  
Whatever may be the theological consequences of an 
"honest doubt," it can not be sufficient ground for recovery 
in a civil action for damages. Civil tribunals have not the 
attribute of omniscience, without which an issue pertain
ing thereto can not be tried or an adequate judgment 
thereon pronounced. Servitude in this age and country is 
voluntary. The servant assumes the risks incident to the
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nature of his employment. Among these is the danger of 
error of judgment by his employer in the choice of tools 
and mechanisms with which his tasks are to be performed, 
and the latter can not be held civilly liable for choosing one 
of two or more mechanisms regarded by those called on to 

use such devices, and competent to judge of their safety 
from long use and experience in their operation, as among 
the best in use, even though an accident may happen to an 

employee in the use of the one selected that could not have 
occurred in the same manner had another kind been 
chosen. When experts skilled and experienced in their 
profession differ with respect to the choice of the means, 
remedies or mechanisms best adapted or adaptable to the 

accomplishment of a given end, especially if that end be 
not simple and single, but is itself compounded of many 

elements, courts and juries are incompetent to decide be
tween them. A world-old problem is expressed by the in

quiry, "When.doctors disagree, who shall decide?" In 
whatever field of inquiry, proof of the best is a require
ment which it is impossible to meet. That of the compara
tive is often beyond reach. The highest scientific attain
ments vary in their conclusions, while varying degrees of 

practical skill often differ where the former agree.  
Judicial tribunals can not supervise or correct the mis

takes of either. They can not so do, if for no other reason, 
because their decision, in a particular instance, decides 
nothing but the matter then being especially litigated.  
The decision furnishes no rule for the future guidance of 

the parties. The very act or omission which in one case 
has served as the occasion of punishment or exculpation 
may in the very next case, tried upon the same or follow
ing day, have an exactly opposite consequence. Such re
sults would travesty the administration of justice, and so 

we think that the courts have nearly universally held that 
errors of judgment, not occasioned by willful ignorance or 
a reckless inattention to duty,- are not evidence of negli
gence or a ground of civil liability.  

As having a direct application to cases like the one at 
bar we quote the following authorities:
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Thus, in Titus v. Bi-adford, B. & K. R. Co.,* 136 Pa. St., 
618, 626, the court say: "All the cases agree that the mas
ter is not bound to use the newest and best appliances. He 
performs his duty when he furnishes those of ordinary 
character and reasonable safety, and the former is the test 
of the latter; for, in regard to the style of implement or 
nature of the mode of performance of any work, 'reason
ably safe' means safe according to the usages, habits, and 
ordinary risks of the business. Absolute safety is unat
tainable, and employers are not insurers. They are liable 
for the consequences, not of danger but of negligence; and 
the unbending test of negligence in methods, machinery, 
and appliances is the ordinary usage of the business. No 
man is held by law to a higher degree of skill than the fair 
average of his profession or trade, and the standard of due 
care is the conduct of the average prudent man. The test 
of negligence in employers is the same, and however 
strongly they may be convinced that there is a better or 
less dangerous way, no jury can be permitted to say that 
the usual and ordinary way, commonly adopted by those 
in the same business, is a negligent way for which liability 
shall be imposed. Juries must necessarily determine the 
responsibility of individual conduct, but they can not be 
allowed to set up a standard which shall, in effect, dictate 
the customs or control the business of the community." 

And in Reese v. Hershey, 163 Pa. St., 253, 257: "The 
average untrained mind is apt to take the fact of injury as 
sufficient evidence of negligence. Moreover, the use of a 
dangerous machine is very commonly considered ground 
for holding the employer responsible, whereas the test of 
liability is not danger but negligence, and negligence can 
never be imputed from the employment of methods or 
machinery in general use in the business." 

And in Harley v. Buffalo Car Mfg. Co., 142 N. Y., 31, 
34: "The master does not guarantee the safety of his serv
ants. He is not bound to furnish them an absolutely safe 
place to work in, but is bound simply to use reasonable 

* 20 Am. St Rep., 944.
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care and prudence in providing such a place. He is not 
bound to furnish the best known appliances, but only such 
as are reasonably fit and safe. He satisfies the require
ments of the law if in the selection of machinery and ap
pliances he uses that degree of care which a man of ordi
nary prudence would use, having regard to his own safety, 
if he were supplying them for his own personal use. It is 
culpable negligence which makes the master liable, not a 
mere error of judgment. Here the belt was fastened at 
one of its splices with what was called tht Buffalo belt 
fastener, and while the machine was running the fastener 
gave way and the belt parted and caused the injury to the 
plaintiff. It was shown upon the trial that there were 
several kinds of belt fasteners in use. * * * Under such 
circumstances how can it be said that the defendant vio
lated any duty it owed to the plaintiff? It was impossible 
from the evidence to determine whether these fasteners 
were or were not the best in use for such a belt and such 
machinery as the defendant had at the time and place of 
the accident. Suppose a master, needing fasteners in his 
shop, makes inquiry among men of skill and experience as 
to the best kind of fasteners to use, and he is informed by 
some that one kind is the best, and by others that another 
kind is best, and so on, and he finally makes a selection, 
using his best judgment; and suppose it should turn out 
that it was not the best, could he, under such circum
stances, be held liable for an injury received by a person 
in his service from the parting of a belt on account of the 
insufficiency of the fastener under any particular strain to 
which the belt had been subjected? But we may go one 
step further. Suppose, under such circumstances, he pur
chased fasteners for use in his shop, which, according to 
the judgment of his skilled workmen were found to be 
useful, convenient and safe, and the very best in use, can 
he then be charged with negligence for continuing to use 
them and be made liable to one who is accidentally injured 
by the parting of a belt? Suppose, under the circum
stances which exist here, the defendant had adopted one
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of the other fasteners for this particular belt and an acci
dent had happened from its parting, there would have been 
substantially the same evidence for the jury and the same 
claim could have been made which is now made, that there 
was a question of fact for the jury as to its negligence in 
making the selection. This judgment can not be affirmed 
without subjecting the master in such a case as this to the 
risk of liability for injuries from the parting of a belt mov
ing machinery in his shop, whatever fastener he may use, 
because if he uses one kind, according to the evidence in 

this case, it is easy to find persons who will testify that 
from their experience and observation some other kind 

was better. It must always be true that where several 
appliances are in use, each of which is regarded by men of 
skill and experience as safe and proper, the master can not 

be made liable for an injury to one of his servants, if in 

selecting the particular appliance he takes what according 

to his judgment is the best or most suitable, guided by his 
experience and observation and those of the skilled men in 

his employment. Upon the evidence in this case, it can not 

even be determined that the managers of the defendant 
erred in their judgment in the selection of this kind of 
fastener. But if there was an error in judgment, it was 

not such as to constitute that degree of negligence and 
want of prudence which, under the rules of law above cited, 
can impose liability for such an accident as this." 

And in Lowisville & N. R. Co. v. Hall, 91 Ala., 112, 121, 
24 Am. St. Rep., 863, 870, it is said: "We have said, many 
times, that railroads are not required to adopt every appli
ance which some roads, even a majority of the well-regu
lated, have incorporated into their system of management.  
Something must be accorded to a diversity of judgment. If 
many well-regulated roads abstain from adopting a par
ticular appliance which other roads, even a majority, con
sider wise precautions and adopt, such abstention can not 

be pronounced, per se, recklessness, or negligence." 
And in McGinnis v. Canada Southern Bridge Co., 49 

Mich., 466, 472: "Railroading is at least a business with

VOL. 66] SEPTEMBER TERM, 1902. 647



O'Neill v. Chicago, R. I. & P. R. Co.  

many dangers, and scarcely any machine, implement or 
expedient made use of in it but is liable at some times and 
under some circumstances to imperil human lives. Sup
pose the block had been made use of and an accident had 
occurred which was thought to be attributable to it; how, 
on the plaintiff's theory, would the defendant have ex
cused itself for adopting it? A jury verdict in favor of its 
use in a previous case could be no protection, for a verdict 
makes no precedent, and settles nothing but the immediate 
controversy to which it relates; the next jury on precisely 
similar facts is at liberty to find directly the contrary.  
The defendant would therefore be compelled to defend its 
adoption of the block by showing that it tended to make 
the management of trains more safe. But if the plaintiff 
in the suit were to proceed to show-what fully appears in 
this case-that though the device had been known for 
several years the experts in charge of railroads the country 
over, naturally solicitous as they must be, on grounds of 
personal interests if not of humanity, to diminish the risks 
to life, had failed to be convinced of the expediency of mak
ing use of the block, this showing would have made out a 
case against the defendant which could not well have been 
answered. The prima-facie showing that the device had 
beel! hastily if not heedlessly adopted would certainly have 
been very strong; and if the two cases, charging respect
ively negligence in rejecting and then in adopting the 
same device, could go to successive juries, we might wit
ness the instructive result of a verdict against the defend
ant in both. But such a result is inconsistent with a 
proper administration of definite rules of law and justice." 

And to the same effect is 8othern P. R. Co. v. Seley, 
152 U. S., 145, reversing same in 6 Utah, 319, cited 
in our former opinion, and, to a like effect, Lake S. & M.  
S. R. Co. v. McCormick, 74 Ind., 440.  

We think that the foregoing decisions establish beyond 
controversy, both upon reason and authority, that an em
ployer is not liable in damages for the consequences of 
mere error in judgment in furnishing structures, ma-
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chinery and appliances for the use of his servants in the 

prosecution of his business, unless it is shown that such 

error is itself the result of negligent or willful ignorance 

or inattention. Of this latter there is no evidence in this 

case, and the instruction complained of was, therefore, 
rightfully given.  

We recommend that the former judgment of this court 

be vacated and set aside and the judgment of the district 

court be 
AFFIRMED.  

DurFI, C., concurring.  

I fully agree with all that is said in the foregoing opin

ion, and think that the case should be affirmed for the 

reasons above given. I wish to add, however, that I think 

the evidence shows that the plaintiff in error was guilty 

of contributory negligence and that on that account alone 

the law can afford him no relief.  

SEDGWICK, J.  

On account of the importance of the question involved, 

and the difference of opinion of the commissioners, argu

ment was had before the court. There can be no doubt 

that, if the company acted in good faith, and with an 

honest desire to adopt the methods best calculated to pro

mote the safety of its employees generally, as well as of 

the traveling public, it can not be charged with negligence, 
even though we should believe from the evidence before us 

that the purposes the company had in view would have 

been better served by blocking the rails, as plaintiff con

tends. There is still less reason to impute negligence to 

the company if the evidence shows that in the present con

dition of experience, it is impossible to say which method, 
upon the whole, affords the best guaranty of immunity 
from danger.  

It was contended upon the argument that the claim 

that the unblocked guard-rail is less dangerous than the 

blocked rail was an afterthought, and not urged in good
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faith by the company, and that for this reason the case 
should have been submitted to the jury.  

Of course, the question of good faith on the part of the 
company in determining the advisability of blocking the 
guard-rails is a question of fact, and as such, when in dis
pute, is to be determined by the jury. If there was no rea
sonable ground for doubt as to the better course to pursue, 
the company can not defend against a charge of hegligence 
by urging that it was in doubt, and acted on its best judg
ment. But if the best course to pursue, in the interest of 
the safety of the employees and of the traveling public 
alike, was an open question and difficult to determine, the 
company can not be charged with negligence in having 
adopted the one course rather than the other.  

Upon examination of the evidence, it appears that there 
is no dispute that the safety of the employees of the com
pany and the safety of the traveling public are both in
volved in the determination of the question of the advis
abilty of blocking the guard-rails. So far as safety to the 
employees is concerned, there is a large mass of testimony 

from which it can not be determined with any degree of 
certainty which is the better practice; and when we fur
ther consider that there is much apparently reliable evi
dence tending to show that danger to the traveling public 
is increased by the practice of blocking the rails, and no 

evidence is offered to show that any system of blocking 
can be adopted without increasing that danger, we think 
there is an entire failure of proof that the company acted 
in bad faith in adopting the unblocked system.  

We have therefore adopted the majority opinion of the 
commission, as prepared by Mr. Commissioner AMEs, and 
the judgment of the district court is 

AFFIRMED.  

By the Court: For reasons stated in the foregoing opin
ion, it is ordered that the former judgment of this court 
be vacated and set aside and the judgment of the district 
court be affirmed.
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NOTE.-Contributor/ Negligence-Pleading-Corporate Existence-Master 
and Servant-Assumption of Risk by the Latter.-Contributory negligence 
is purely a matter of defense, which a plaintiff is not bound to negative 
in his complaint;* its existence is not-as applied to the conduct of a 
party-a mere conclusion of law, but an ultimate pleadable 
fact. Rolseth v. Smith, 38 Minn., 14, 8 Am. St. Rep., 637; O'Connor v.  
Missouri P. R. Co., 94 Mo., 150, 4 Am. St. Rep., 364; Potter v. Chicago 
& N. TV. R. Co., 91 Am. Dec., 444; Georgia P. R. Co. v. Propst, 85 Ala., 
203.  

The court can judicially know of the existence of a public corpora
tion-railroad company-without a pleading. Baltimore & 0. R. Co.  
v. Sherman's Adm'x, 30 Gratt. [Va.], 602.  

The assumption of risk by a servant; his knowledge of the danger; 
his continuation in service with such knowledge; his continuance 
under promise of master to remove danger. See notes on pages 736 
and 810, 9 Am. St. Rep.-W. F. B.  

CATHERINE McENTEE ET AL., APPELLANTS, V. THOMAS 

BONACUM ET AL., APPELLEES.  

FILED DECEMBER 3, 1902. No. 12,277.  

Commissioner's opinion, Department No. 3.  

1. Final Place of Burial: RTCInT OF NEXT OF KIN: UMIARRIED PERSON: 

WAIVER: RELINQUISHMENT: CLEAR EVIDENCE. Ordinarily the 

right to the custody and to decide upon the final place of 
burial of the body of a deceased unmarried person resides 
in his next of kin, and this right the courts will not lightly dis
regard, or treat as having been waived or relinquished, except 
upon clear and satisfactory evidence of conduct indicative of 
a free and voluntary intent and purpose to that end.  

2. Evidence. Evidence examined, and held not to be sufficient to 
bring this case within the above-mentioned exception.  

3. Parish: TERRITORIAL AREA: NOMENCLATURE OF ROMAN CATHOLIO 

CHURCH: CORPORATE ENTITY: RIGHT OF CHURCH TO LEGISLATE.  

Territorial areas, described in the nomenclature of the Roman 
Catholic church as "parishes," are not recognized by the law as 
corporate or political entities, and if they were such, the church 
could not legislate concerning them.  

APPEAL from the district court for Lancaster county.  

Proceedings in equity to perpetually enjoin the defendants 

OA contrary rule, however, prevails in Indiana.
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from interfering with the removal of a dead body from 
Mount Calvary Cemetery. Heard below before CORNISH, 
J. Judgment for defendants, and plaintiffs appeal.  
Reversed.  

Charles 0. Whedon, for appellants.  

Andrew J. Sawyer and Novia Z. Snell, contra.  

AMES, C.  

At the times hereinafter mentioned Mount Calvary 
Cemetery was a tract of land in the vicinity of the city of 
Lincoln, in this state, set apart as a burial place for the 
communicants of the Roman Catholic church and their 
relatives, the legal title to the tract being in the defendant, 
the Rev. Thomas Bonacum, as bishop of the diocese, and 
previously in his predecessor in office. Edward P. Cagney, 
now deceased, was the son of the plaintiff Catherine Mc
Entee by a former husband, and the brother of the plaintiff 
Marista Cagney, and a half-brother to David C. McEntee, 
son of Catherine. So far as appears from the record, the 
plaintiffs are the only relatives by blood of the deceased 
who were living at the time of the beginning of this action.  
Edward's father died when he was a child, and at about 
the age of nine or ten years he was taken into the family 
of his mother's brother, John Fitzgerald, by whom he was 
nurtured and educated and by whom he was provided with 
employment after he had attained to sufficient maturity.  
From the beginning he made his home continuously and 
exclusively with his uncle, who, and whose family, appear 
to have regarded him with a warm affection, which was 
fully reciprocated; but there was never any estrangement 
between him and the plaintiffs or any of them. He died at 
the home of his uncle in Lincoln in the month of April, 
1891, and was buried in the above-mentioned cemetery in a 
plot of ground which, by some means or procedure, not 
described in the record, had been assigned or allotted for 
the use as a burial place of the uncle and his relatives. A
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few years later the uncle also died and was buried in the 
same plot; his widow, the defendant Mary Fitzgerald, be
ing appointed as the sole administratrix of his estate. She 
was not related to the deceased otherwise than by her mar
riage to his uncle, and as to what right or authority, if any, 
over this parcel of land or over the subject of this litiga
tion, her appointment conferred upon her, the record and 
briefs of counsel are silent. The defendant Walton G.  
Roberts is an undertaker, and is described as a trustee of 
the cemetery, but what were his powers or duties as such, 
or what were his official relations, if any, to the church or 
to the land, the legal title to which was, as we have said, 
in the bishop, we are not informed. The property is de
scribed in one of the so-called "statutes" of the diocese as 
belonging to the parish in which it is situated, though it 
certainly does not so belong, in a legal sense-first, because 
its title is vested elsewhere; and second, because the law 
does not recognize any such territorial subdivision or legal 
entity as a parish, and concerning such political corpora
tions as the state does contain the church does not possess 
any power of legislation. Until further advised, we shall 
feel obliged to say that the defendant Roberts appears tor 
have no title or interest, personal or otherwise, in the con
troversy. During all these times the plaintiff Catherine 
McEntee and her children, Marista and David C., were 
living and they now live, at the city of Plattsmouth, in this 
state, where they have burial rights in a Catholic cemetery, 
in which one of her sons is now buried and where she, being 
very old, anticipates that before very long she will herself 
be also interred. Animated by a desire that ultimately her 
family should, as far as possible, be brought together at 
this final resting place, she applied in May, 1901, to the 
defendants Roberts, Fitzgerald and Bonacum for permis
sion to remove the body of her son from the cemetery at 
Lincoln to that at Plattsmouth. The request was denied 
by each of the defendants, and upon repairing to the Lin
coln burial-ground with vehicles and apparatus requisite 
to carry out the object she had in view, she was met at the
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entrance by a person in charge of the premises, who threat
ened her with prosecution if she should not desist. There
upon she and her two children began this action to 
perpetually enjoin the defendants, and each of them, from 
preventing her carrying out her aforesaid desires or from 
obstructing her in so doing. On the trial the bishop testi
fied, in substance, that he had no interest or inclination in 
the matter except in so far as he deemed it to be his official 
duty to protect the rights and maintain the status of per
sons to whom burial privileges in the cemetery had been 
allotted. The pleadings are not divergent in any essential 
degree as to any of the above-recited facts, which, except 
as below stated, are all that we think material in the 
present inquiry. The defensive matter stated in the an
swer is that Edward P. Cagney, "long prior to his death, 
had expressed a wish that his remains be interred in the 
family burying-ground of said John Fitzgerald and had 
selected for that purpose, by and with the consent of the 
said John Fitzgerald and Mary Fitzgerald," the plot where 
he was in fact buried, "and it was his dying wish that his 
former request in that behalf should be carried out." It 
is further alleged that after his decease the said John and 
Mary, "in pursuance of said wish and without any opposi
tion or remonstrances whatever on the behalf of the plain
tiffs or any of them or anyone else," caused his body to 
be buried at the spot designated. That a dying request by 
a decedent as to the disposition of his remains is obligatory 
upon his next of kin, we very much doubt. Probably if, in 
this case, such a request had consigned the body to a dis
secting table, all the parties to this action would have 
unanimously repudiated it as an obligation upon the living.  
But we need not decide the question at this time because 
the answer does not allege such request. It alleges a wish 
as consequent upon a request made "long prior," but it is 
not alleged that the wish was expressed by word or gesture, 
and so far as appears from the pleading it may have been 
a mere inference from the precedent request. It appears 
from the evidence that the request referred to was made
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some eleven years before the death of Edward, who died 
unmarried, at about the age of twenty-one years, so that, 
at the time he made it, he-was a child of nine or ten years 
of age, who had been living with his uncle something more 
than a year. This request was made of the Fitzgeralds 
alone, and if it was repeated,-about which there is some 
doubt,-it was repeated to them alone. It did not come to 
the knowledge of the plaintiffs or of any of them until 
after Edward had died. This falls far short of being a 
dying request, or of proving a dying wish. The allegation 
that the burial was "without the opposition or remon
strance" of the plaintiffs is, we think, immaterial. The 
great weight, if not the unanimous voice, of the authorities 
is that the right of disposition of the body of a deceased 
person resides in his or her surviving consort or next of 
kin, and we think this court would be unwarranted in hold
ing that such right can be relinquished, if at all, without 
some affirmative act evidencing a deliberate purpose so to 
do. That the plaintiffs or any of them ever committed 
such an act, is not only not alleged, but is not proved.  
What the evidence does establish quite clearly, and all 
that it tends to establish, is that when the body was lying 
in wait for the grave a discussion arose about the place of 
sepulture, the plaintiffs then expressing a desire that it 
should be at Plattsmouth, and that, after having been 
repeatedly besieged by the Fitzgeralds and by a priest of the 
church, they reluctantly ceased, for the time being, their 
active opposition to the burial which took place. But that 
they ever freely and voluntarily consented to it, there is 
not a syllable of evidence to prove. We do not think that 
this is a case to which the doctrine of estoppel applies, but 
if it was, the evidence would be insufficient to maintain 
the issue on behalf of the defense. The right of a surviving 
husband or wife, or, if there be none, of the next of kin, to 
have the custody of the body of a deceased person and de
cide upon the place of its final burial, is supported by the 
better reason and by the almost unanimous voice of the au
thorities. There are, of course, exceptions, as there are to
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nearly all general rules; but they arise, for the most part, 
out of some such circumstances as would deprive a natural 
guardian of the custody of a living child. The sentiments, 
syiipathies and affectionate wishes of parents and near 
relatives concerning their deceased children and next of 
kin are not to be lightly set aside at the instance of stran
gers to the blood, or of distant relatives. Weld v. Walker,* 
130 Mass., 422; Wynkoop v. Wynkoop, 42 Pa., 293, S2 Am.  
Dec., 506; Snyder v. Snyder, 60 How. Pr. [N. Y.], 368, 371; 
In re Beeckman Street, 4 Brad. [IN. Y.], 507; O'Donnell 
v. Slackt 123 Cal., 285; Smiley v. Bartlett, 6 Ohio C. C., 
234.  

We do not think that the record in this case offers any 
occasion for an exception. The district court dismissed 
the plaintiffs' petition and granted a perpetual injunction 
in behalf of the defendants. The plaintiffs appeal.  

We recommend that the judgment of the district court 
be reversed, and that a judgment be rendered in this court 
according with the prayer of the petition.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed, and that a judgment be rendered in this 
court according with the prayer of the petition.  

REVERSED.  

NOTE.-Property Rights in Burial Lot.-Dead Body Part of Realty.
Egyptian Custom. On the 18th day of November, 1869, Joseph Guibord 
died at Montreal with the civil status of a Roman Catholic. But 

the deceased was refused Catholic burial and even interment, 
except. in the potter's field, for the reason that, at the time of 
his death, he was a member of the Canadian Institute, a literary 
society whose members had been excommunicated by Bishop Bourget 
of Montreal, because forbidden books were kept in their library.  

At the death of Guibord an appeal to the Pope was pending. On 
the 20th of November, a request was made for burial of the 

deceased, at the instance of his widow, who offered to accept 

*39 Am. Rep., 465.  
t55 Pac. Rep., 906, 43 L. R. A., 388.
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burial without religious ceremony. On the following Sunday
November 21-the body was taken to the cemetery, and the usual 
fees tendered to the clerk of the fabrique. Upon a second refusal, 
mandamus was invoked. It was held, both on trial and upon appeal 
to the Privy Council, that the civil court had jurisdiction to 
inquire whether the refusal complained of was in accord with the 
law and discipline of the Roman Catholic church; that Guibord 
never having been excommunicated nominatim, and never having 
been adjudged or proved "tin pecheuo publique" within the ritualistic 
meaning, was not under any such censure as would justify the 
denial of ecclesiastical sepulture to his remains. As to whether, 
in a suit properly framed, the court had jurisdiction to order the per
formance of the usual religious rites, quT-re.* The order of the court 
was enforced with a military escort. The Bishop of Montreal 
resigned the same year. It was said that Guibord's body was placed 
inside an iron casket which was put in a sarcophagus which was 
closed with iron bolts headed down cold, and the whole enveloped 
in a mixture of hydraulic cement and iron filings, which was 
allowed to harden. Gunpowder would have no effect upon it.  
Nothing but nitro-glycerine or Gabriel's trump would be effectual.  

A dead body is not the subject of property, and after burial it 
becomes a part of the ground to which it is committed. Mealker 
v. Driscoll, 99 Mass., 281, 284.  

In ancient Egypt, it was customary for a son to raise money 
by hypothecating his father's corpse. The value of the security was 
based upon the fact that the Egyptians believed in metempsychosis, 
and embalmed their dead to preserve the tenement for the return
ing spirit in some future age. The forfeiture of such a pawn would 
have meant moral and social leprosy for the defaulter. This 
hardly proves, however, that the Egyptians recognized property in 
a dead body. The security is more like the proverbial pound of 
flesh.-W. F. B.  

NEBRASKA MUTUAL HAIL INSURANCE COMPANY V. JOHN 
HENRY MEYERS.  

FILED DECEMBER 3, 1902. No. 12,387.  

Commissioner's opinion, Department No. 3.  

Action: ISSUANCE OF SUMMONS To ANOTHER COUNTY: SINGLE DEFEND
ANT. When an action is rightly brought in any court, in any 
county in this state, a summons therein may be issued to, and 
served in, any other county, although there be but a single 
defendant to the suit.  

*Dame Henriette Brown and Les Cur6 et Marguilliers de l'(Euvre et Fabrique de Notre Dame de Montreal, 6 Privy Council Appeals, 157.  
48
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ERROR from the district court for Dawson county.  
Action upon a certificate of membership and policy of in
surance. Tried below before SULLIVAN, J. Judgment for 
plaintiff. Defendant brings error. Affirmed.  

Benjamin F. Johnson, for plaintiff in error.  

John H. Linderman, contra.  

AMES, C.  
The plaintiff in error is a domestic insurance company, 

having its principal place of business at the city of Lin
coln in this state. An action was begun against it in the 
county court of Dawson county upon a cause of action 
alleged to have accrued in that county. The company was 
sole defendant. No summons was ever issued to the 
sheriff or a constable of that county, and the only process 
issued was a summons to the sheriff of Lancaster county, 
which was not otherwise served than upon the company 
at Lincoln. Upon this service the county court rendered 
a judgment for the plaintiff, which the district court upon 
a petition in error affirmed, and this latter judgment it is 
now sought to have reversed by proceedings in error in 
this court. The only question litigated is whether the 
county court acquired jurisdiction of the person of the 
plaintiff in error.  

The first three sections of title 4 of the Code of 'Civil 
Procedure provide in what counties actions shall be 
brought which affect real property and which are, there
fore, not transitory in their nature. Section 55 is as 
follows: 

"Sec. 55. An action other than one of those mentioned 
in the first three sections of this title, against a corpora
tion created by the laws of this state, may be brought in 
the county in which it is situated, or has its principal 
office or place of business; but if such corporation be an 
insurance company, the action may be brought in the 
county where the cause of action, or some part thereof 
arose."
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The three following sections have reference to particu
lar classes of corporations, and sections 59 and 60 are in 
the following language: 

"Sec. 59. An action other than one of those mentioned 
in the first three sections of this title, against a non-resi
dent of this state or a foreign corporation, may be brought 
in any county in which there may be property of, or debts 
owing to, said defendant, or where said defendant may be 
found; but if said defendant be a foreign insurance com
pany, the action may be brought in any county where the 
cause, or some part thereof, arose.  

"Sec. 60. Every other action must be brought in the 
county in which the defendant, or some one of the defend
ants, resides, or may be summoned." 

Upon the construction of these three sections will the 
answer to be given to the question presented by this 
record depend. The object of all these sections, as well as 
of the remainder of the title, is to fix the venue of the 
various kinds of actions treated of. They have nothing to 
do with process, except as, incidentally, the place in which 
it may be served may determine, in certain cases, the 
county in which the action may be brought. In other 
words, in certain cases the place of service may determine 
the venue, but an intent is nowhere indicated that the 
place of the venue shall enlarge or restrict, or in any man
ner affect the place of service. The first clause of section 
55 fixes the venue of all actions against domestic corpo
rations, not affecting real property, in the county in which 
the defendant is situated or has its principal place of 
business. To this rule, which, with the exception noted, 
is general and imperative, the second clause makes an
other exception, viz., that if the defendant be an insurance 
company the venue may be in any county in which the 
cause of action or some part thereof arose. So, by section 
59, if the defendant be a non-resident or a foreign corpora
tion upon whom service of process can not be had, the venue 
is fixed in the county in which such defendant has property 
or has debts owing to it; but an exception is made as
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to foreign insurance companies, in language identical with 
that of the second clause of section 55. Now, we thiink 
that the sole object of these two sections is to take the 
kinds of actions of which they treat out of the transitory 
class and provide for them fixed venues, which in the case 
of a domestic insurance company iay be either the county 
of its principal place of business or that in which the 
cause of action or some part of it arose, and in the case of 
a foreign insurance company may be either a county in 
which it has property or debts owing to it, or in which the 
cause of action or some part of it arose, or in which the 
defendant may be found, that is served with process. But 
neither section enacts or was'intended to enact, anything 
concerning process. Section 55 does not contain even an 
allusion to the summons. Section 60 alone, among all the 
provisions of this title, treats of transitory actions, and 
permits the venue in such cases to be laid in any county 
in which the defendant, or one of several defendants, re
sides or may be summoned.  

Section 65, in chapter 1 of title 5 of the Code, entitled 
"Manner of Commencing Civil Actions," reads as follows: 
"Where the action is rightly brought in any county, ac
cording to the provisions of title four, a summons shall be 
issued to any other county, against any one or more of the 
defendants, at the plaintiff's request." We think an 
erroneous impression as to the force of this section has 
prevailed, to some extent, among members of the bar. It 
is not confined in its operation, as some have seemed to 
suppose, to transitory actions, in which at least one of the 
defendants has been properly served with process in the 
county in which the action is brought, but, as its language 
expresses, applies to all actions, local as well as transitory, 
which are "rightly brought in any county." If, for in
stance, the action affects the title or ri ht of possession 
of real property, it is rightly brought in the county in 
which the land is situated, and the summons may be 
issued to, and served in, any other county, although there 
be but a single defendant. And so, when an action is
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rightly brought against a domestic insurance company in 

the county in which the cause of action or some part of it 

arose, the summons may, if necessary, issue, at the request 

of the plaintiff, to another county in which the defendant 

has its principal place of business and may be served.  

Sections 73 and 74 of chapter 2 of title 5 prescribe upon 

what officers the summons must be served, but the fact 

that none of such officers can be found in the county in 

which the action is rightly brought does not deprive the 

courts of that county of jurisdiction.  
It is objected, however, that section 2 of chapter 20 of 

the Compiled Statutes* expressly confines the jurisdiction 

of county judges to the territorial limits of their respective 

counties, and that summons issued by them can, therefore, 
have no extraterritorial force. But the same limitation 

of the jurisdiction of justices of the peace is more explic

itly expressed by section 904 of the Code, and this court 

held in Miller v. Meeker, 54 Neb., 452, that, notwithstand

ing this statute, a summons in a transitory action right

fully brought before a justice of the peace in one county 

may be issued to, and served in, another county. We are 

entirely satisfied -with the reasoning and conclusion of 

that opinion, which is, no doubt, equally applicable to 

county courts in transitory actions in which the amount 

involved exceeds a justice's jurisdiction. But the premise 

upon which this decision depends, -is that the action is 

rightfully brought in the local court, and so it must apply 

to any other action rightfully brought in such a court. In 

the case at bar, for example, there can be no doubt that 

the county court had ample jurisdiction of the subject

matter by the terms of section 55 of the Code, and section 

65 provides the means by which it acquired jurisdiction 

of the person. We are aware that there are some appar

ently inadvertent expressions in some of the opinions of 

this court which countenance a different conclusion, but 

to the extent that they do so we think they ought to be 

regarded as overruled.  
* Cobbey's Annotated Statutes, sec. 4786.
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In consideration of the foregoing, it is recommended 

that the judgment of the district court be affirmed.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the judgment of the ditrict 

court be 
AFFIRMED.  

NOTE.-Transitory Actions.-Torts Comitted Abroad. Actions for 

injuries to the person are transitory and follow the person; and, 

therefore, so far as the nature of the action is concerned, one 

foreigner may sue another foreigner in our courts, for a tort 

committed. the same as on a contract made in another country.  

Suit for assault and battery committed aboard the British ship 

Dominica on the high seas. Both parties foreigners. Johnson v.  

Dalton, 1 Cowan [N. Y., 1823], 543. Action for slanderous words laid 

to have been spoken in Greece, in the county of Monroe. Plaintiff 

allowed to prove, in aggravation, that like words were spoken in 

Darlington, Upper Canada. Lister v. Wright, 2 Hill [N. Y.], 320.  

Action for trespass ri et armis committed in Vermont, will lie in 

the state of New York. Glen v. Hodges, 9 Johnson [N. Y.], *67.  

Suit for assault and battery laid as committed in the state of New 

York. Proof showed it was committed in the state of Pennsyl

vania. Defendant moved for nonsuit. Motion denied. Verdict and 

judgment for plaintiff. Affirmed. Smith v. Bull, 17 Wend., 323. Molonv 

v. Dows, 8 Abb. Pr. [N. Y.], 316, holds a contrary doctrine; but is not 

regarded as good authority.  
Goose Island lies in Long Island Sound, about a mile from the 

Connecticut shore. The defendant was the owner of said island, 

and built thereon a manufactory to prepare artificial manures from 

dead fish and other materials. The plaintiff occupied a residence 

at Norwalk, Conn. He filed a bill in equity before the superior 

court of the state for Fairfield county. The defendant removed 

the cause to the federal court. The plaintiff by his bill sought 

to enjoin an alleged nuisance, averring that the scent of the offensive 

materials from which the manures were made often reached the 

mainland, and created an odor intolerable, disagreeable and sick

ening. The defendant pleaded to the jurisdiction that Goose Island 

was not in the state of Connecticut. On the argument it was claimed 

that even it Goose Island was outside the limits of the district of 

Connecticut, yet, as the odors were wafted to the shore and there 

inflicted the injury, the offense was thereby within the jurisdiction.  

It is, perhaps, unfortunate that the court found, as a matter of 

history, from the Warwick patent et cwtera that Goose Island be

longed to Connecticut, thus eliminating the interesting question in 

the case. Keyser v. Coe, 9 Blatchf. [U. S. C. C.],32, Shipman, J.-W. F. B.
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UNION PACIFIC RAILROAD COMPANY, APPELLANT, V. COUNTY 

OF HOWARD ET AL., APPELLEES.* 

FILED DECEMBER 3, 1902. No. 12,234.  

Commissioner's opinion, Department No. 3.  

1. Township: PRECINCT: CONSTRUCTION OF STATUTE. The word "town

ships," as used in section 12, chapter 94, Compiled Statutes, 
held to have been intended by the legislature to designate the 

precincts into which a county, not under township organization, 
is divided for administrative purposes.  

2. - : - : - : LEVY OF TAX: PUBLIC USE. It is not 

a valid objection to a tax levied against the taxable property 

of such precinct, for local improvements, that such improve
ments are for the use of the public at large.  

3. Tax: EXCESs: VoID: EXTENT. A tax in excess of the limit allowed 
by law, is void only as to such excess.  

APPEAL from the district court for Howard county.  

Injunction to restrain collection of taxes. Heard below 

before THOMPSON, J. Affirmed.  

John N. Baldwin, Edson Rich and Henry Nunn, for ap
pellant.  

Jesse T. Parker and Frank J. Taylor contra.  

ALBERT, C.  

This action was brought by the Union Pacific Railroad 
Company against Howard county and certain officers 
thereof to restrain the collection of certain taxes levied 
against the taxable property of one of the precincts of said 

county to pay for public scales erected in such precinct.  
The levy was originally made on the basis of seven mills 
on the dollar, which made the entire levy in excess of the 

constitutional limit. The county board afterward reduced 
the levy to four and three-fifths mills on the dollar, which 

brought it within such limit, and made no claim against 

* Rehearing allowed. See opinion, p. 667, post,
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the plaintiff for the excess. A trial resulted in a finding 
in favor of the plaintiff as to that part of the taxes in 

excess of four and three-fifths mills on the dollar, and in 

favor of the defendants as to the balance. A decree was 

rendered accordingly. The plaintiff brings the record here 

on appeal.  
The authority for the erection of scales at the public 

expense rests on the provisions of chapter ,87, Session Laws 
of 1897, which are embraced in section 7 et seq., chapter 

94, Compiled Statutes, 1901*, and which are as follows: 
"Sec. 7. That scales may be erected in the state of 

Nebraska for public use at public expense. Provided, that 
counties under township organization may adopt the 
privilege granted by this act by townships. At the annual 
meeting of such township such meeting may determine 
the location and number of such scales to be erected and 
located in said township and levy a tax to pay for same.  

"Sec. 8. When such scales shall be erected it shall be 
the duty of the township board to appoint a weigh-master 
upon petition of the electors living in the immediate vicin
ity of the scales so located, who shall, under oath, promise 
to perform the duties of his office faithfully and honestly 
and the weigh-master so appointed shall continue in office 
until removed by the township board or by resignation.  

"Sec. 9. The scales shall be first class and of standard 
make. The township board shall from time to time, as in 
their judgment seems necessary, test the scales as to their 
accuracy and properly adjust the same.  

"Sec. 10. Whenever disputes arise between two parties 
within the limits of the township where such scales are 
located, over the first weighing of any article, the same 
shall be weighed a second time on said public scales; and 
the weigh-master's receipt therefor shall be final.  

"Sec. 11. The township board shall fix and regulate 
the fee or salary of said weigh-master and the fees for 
weighing, Provided nothing in this act shall be construed 
to prevent the public from using such scales, without em

* Cobbey's Annotated Statutes, sees. 11706-11711.
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ploying the weigh-master, subject to the rules to be made 
by the township board of such township.  

"Sec. 12. Towiships in counties under commissioner 
system, wishing to adopt the provisions of this act, shall 
petition to the commissioners of such county, and where a 
majority of the electors so petition, the same shall be 
granted: Provided that all duties and powers imposed 
upon township officers by the provisions of this act where 
counties are under township organization system shall be 
performed by the county commissioners of counties under 
commissioner system." 

It is conceded that Howard county is not under town
ship organization. The plaintiff contends that section 12, 
supra., is the only authority for the erection of scales in 
counties not under township organization, and as it refers 
exclusively to townships, there is no authority for the 
erection of scales in a precinct, and the levy of a tax on 
the taxable property of a precinct to pay the cost of such 
improvement. In the construction of the acts of the legis
lature it is the duty of courts to carry out the intention 
of the lawmaking power, so far as the same can be ascer
tained. By the express terms of the act under considera
tion it was the intention of the legislature that it should 
apply to counties not under township organization, as 
well as to the other classes of counties. In counties not 
under township organization there is no such thing as a 
township as a political division. For administrative pur
poses such counties are divided into precincts, and the 
precinct is the political unit of such county, as a township 
is the political unit of counties under township organiza
tion. It is true that a precinct lacks the corporate char
acter of a township, yet it elects certain officers, and has 
the power to issue bonds for certain purposes, and in 
other ways bears a relation to the county not under town
ship organization analogous to that which the township 
bears to its county. It seems clear to us, from the entire 

act, that it was the intention of the legislature to provide 

for the erection of public scales in each political unit of a
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county at the expense of such unit, and that by the use of 
the term "townships" in section 12 it intended to desig
nate the political units of counties not under township 
organization. Such units, as we have seen, are the pre
cincts, and we think the section should be construed pre
cisely as though the word "precincts" had been used in
stead of "townships." To hold otherwise would render it 
impossible to carry the act into effect, so far as counties 
not under township organization are concerned. See 
Burt v. Rattle, 31 Ohio St., 116.  

The plaintiff further contends that such a tax would be 
unjust, because imposed on property within a precinct and 
not on any other property of the county, while the scales 
are erected for public use and may be used by parties 
within or without the limits of the precinct. It is almost 
impossible to conceive of any local tax that is not open to 
the same objection. The taxes for road purposes are local, 
yet the roads are open, not only to residents of the county, 
but to the world at large. We think this contention is 
without merit 

Complaint is also made that the levy of seven mills was 
in excess of the constitutional limit. It has been re
peatedly held that an excessive levy does not render the 
entire levy void, but merely void as to the excess. As the 
county never claimed that portion above the lawful limit, 
and as the decree of the court relieves the plaintiff from 
such excess, it affords the plaintiff no just ground of com
plaint in this court.  

It is recommended that the decree of the district court 
be affirmed.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 

AFFIRMED.
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The following opinion on1 rehearing was filed October 
21, 1903. Judgment below reversed: 

Commissioner's opinion, Department No. 2.  

1. Limit of Assessment: AUTHORITY OF COUNTY BOA RD: VOTE OF PEO

PLE: CONSTITUTION. The authority of a county board to assess 
taxes is limited by section 5, article 9, of the constitution, to 
fifteen mills on the dollar valuation, except for the payment 
of indebtedness existing at the adoption of the constitution, 
unless authorized by a vote of the people of the county.  

2. Object of Constitutional Provision. One object of such section is 
to protect taxpayers against an abuse of the taxing power of 
county authorities, and the limitation extends to every exercise 
of that power.  

3. County Board: AssEsSMENT: SCALE TAX. A county board assessed 
a tax of fifteen mills on the dollar valuation, and eight mills 
to pay bonded indebtedness; in addition thereto, it assessed 
four and three-fifths mills on the taxable property of one of 
its precincts, the county not being under township organiza
tion, to pay for the erection of public scales erected in 
pursuance of chapter 94, Compiled Statutes (Annotated Stat
utes, sees. 11706 to 11711); the scale tax was not authorized by 
a vote of the people of the county. In an action to restrain 
the collection of the scale tax, held, that the four and three
fifths mills levy was in contravention of section 5, article 9, 
supra, and void.  

4. Judgment Vacated. Former judgment vacated.  

ALBERT, C.  
This is a rehearing. The former opinion, affirming the 

decree of the district court, is reported-ante, page 663. As 
there stated, the action was brought to restrain the collec
tion of a tax levied on the taxable property of a certain 
precinct of the defendant county to pay for public scales 
erected in such precinct. In the statement of the facts in 
the former opinion, we said: "The levy [to pay for the 
scales] was originally made on the basis of seven mills on 
the dollar, which made the entire levy [the aggregate 

amount levied by the county board for all purposes] in 

excess of the constitutional limit. The county board after

ward reduced the levy [made to pay for the scales] to four 

and three-fifths mills on the dollar, which brought it [the
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entire levy] within such limit, and made no claim against 
the plaintiff for the excess." Upon a reexamination of the 
record, which is somewhat confusing, owing to the mis
placing of some of the pages, we find that the county board, 
for the year in question, assessed the following taxes for 
county purposes: General fund, nine mills on the dollar; 
road fund, two mills on the dollar; bridge fund, four mills 
on the dollar; and the further sum of eight mills on the 
dollar for the payment of bonded indebtedness of the 
county. In addition to the foregoing, the county board as
sessed a tax of seven mills on the dollar on the taxable 
property of the precinct in question to pay for the erection 
of public scales therein. The seven mills assessment in ex
cess of the amount required to pay for the scales, was re
duced to four and three-fifths mills. It was the difference 
between the seven mills and the four and three-fifths mills, 
which was not claimed by the defendants, that was en
joined by the decree in this case. The remainder of the as
sessment was upheld.  

The contention of the plaintiff now is that by the assess
ment of a tax of fifteen mills on the dollar for county pur
poses, to say nothing of the levy made to pay the bonded 
indebtedness of the county, the legality of which is not 
questioned in this case, the county board exhausted its 
authority, and that the additional levy for the scales, even 
at the rate of four and three-fifths mills, to which it was re
duced, was in contravention of section 5, article 9, of the 
constitution, which is as follows: "County authorities 
shall never assess taxes the aggregate of which shall exceed 
one and a half dollars per one hundred dollars valuation, 
except for the payment of indebtedness existing at the 
adoption of this constitution, unless authorized by a vote 
of the people of the county." The defendants contend that 
the foregoing section relates exclusively to taxes levied 
for county purposes, and in support of that contention 
cite Chicago, B. & Q. R. Co. v. Klein, 52 Nebr., 258; on re
hearing 54 Nebr., 781. In the first head-note to the first 
opinion in that case, we find the following language: "The
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meaning of section 5, article 9, of the constitution, is that 

county authorities, except for the special reasons men

tioned in said section, shall never assess taxes for county 

purposes in excess of 15 mills upon the dollar." 

The foregoing clearly supports the defendants' conten

tion, and was not modified on rehearing, although NORVAL, 
J., dissented from the conclusion reached. But it seems 

to us that whether the constitutional provision above 

quoted should be thus limited was not necessarily involved 

in that case. There the aggregate assessment made by the 

county board did not exceed fifteen mills on the dollar.  

But such assessment, added to that made by certain town

ships, resulted in an aggregate assessment of more than 

fifteen mills on the dollar on the taxable property of the re

spective townships. The precise question involved was 

whether the taxes assessed by the townships should be 

taken into account in applying the constitutional limita

tion, and this court held that it should not. From the en

tire opinion, it is clear, we think, that the conclusion is 

based on section 6, article 9, of the constitution, which 

authorizes the legislature to vest municipal corporations 

with authority to assess and collect taxes for corporate 

purposes. The court held that a township is a municipal 

corporation, within the meaning of such section. The sec

tion thus construed, taken in connection with section 5, 
supra, recognizes two taxing powers, namely, the county 

authorities and the authorities of municipal corporations, 
including townships. The authority. of the former to 

assess taxes is clearly limited by the provisions of section 

5; the authority of the latter, so far as the sections under 

consideration are concerned, is left to the discretion of 

the legislature.  
But in the present case we are not dealing with taxes 

assessed by county and municipal or township authorities, 
but with a tax which was assessed wholly by the county 

authorities. The tax for the scales was to pay for scales 

erected, not in a township, but in a precinct. A precinct 

is a mere territorial division, created for certain political
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and administrative purposes. It can neither plead, nor be 
impleaded, nor is it capable of imposing upon itself any 
obligation or liability, except in pursuance of express leg
islative authority. State v. Dodge County, 10 Nebr., 20.  
The act authorizing the erection of public scales, set out in 
the former opinion, confers no authority upon the precincts 
to assess taxes; nor were the taxes in question assessed by 
the precinct, but by the county authorities. Their authority 
to assess taxes is clearly limited by section 5, supra,. That 
section was intended to protect each and every taxpayer 
against an abuse of the taxing power of county authorities, 
and the limitation therein fixed must be held to apply to 
every case where such power is exercised. In the present 
case, in the exercise of that power, the county board sought 
to impose a tax of nineteen and three-fifths mills on the 
dollar (leaving out of' consideration the tax levied to pay 
bonded indebtedness) upon every taxpayer of the precinct 
in question. This was four and three-fifths mills in excess 
of its constitutional authority, and the excess was not au
thorized by any vote of the people of the county. That it 
was done to pay for scales erected at the request of a ma
jority of the electors of the precinct, is wholly immaterial; 
the constitutional powers of the board can not be enlarged 
in that way. It follows, therefore, that the entire tax 
levied to pay for the scales is void.  

It is therefore recommended that the former judgment 
of this court be vacated, the decree of the district court be 
reversed, and that the cause be remanded with directions 
to enter a decree in accordance with this opinion.  

BARNES and GLANVILLE, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court is vacated, the 
decree of the district court reversed, and the cause re
mianded with directions to enter a decree in accordance 
with this opinion.  

REVERSED AND REMANDED.
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MARY R. MOSS, APPELLANT, V. CITY OF FAIRBURY ET AL., 

APPELLEES.  

FILED DECEMBER 3, 1902. No. 12,249.  

Commissioner's opinion, Department No. 3.  

1. Sidewalks: IMPROVEMENTs: CONTRACT: STATUTE. The provisions of 
section 20, article 1, chapter 14, Compiled Statutes, in regard 
to the making of an estimate of the cost of a proposed improve

ment, have reference to contracts for laying sidewalks in 

pursuance of the provisions of section 69, of the same article.  

2. - : - : : JURISDICTION: SPEcIAL AssEsSMENT.  

The provisions in regard to such estimates are jurisdictional, 
and the cost of a sidewalk, laid without a compliance there

with, can not be made the basis of the levy of a special 
assessment against the adjacent property.  

APPEAL from the district court for Jefferson county.  

Injunction to prevent the levy of a special tax. Heard 

below before BAKER, J. Reversed.  

W. H. Barnes and W. J. Moss, for appellant.  

Robert A. Clapp and John C. Hartigan, contra.  

ALBERT, C.  

A third party, acting under a general contract with the 

defendant city, constructed a sidewalk in front of certain 

property of the plaintiff in said city. After the completion 
of the work he filed his bill for the labor and material 

furnished in that behalf, which was allowed and paid by 

the city. Afterward, the defendants undertook to levy a 

special assessment against the plaintiff's property front

ing on such improvement. Before the levy was made the 

plaintiff brought this action, and obtained a temporary 

order restraining the defendants from making the proposed 

levy. On a final hearing, the court found for the defend

ants, and entered a decree accordingly. The plaintiff is 

here on appeal.  
It is conceded that the city engineer never made, nor
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submitted to the city council, any estimate of the cost of 
the sidewalk before the same was laid, or at any other 
time. The plaintiff contends that such omission is fatal 
to the proposed levy.  

The court will take judicial notice that the city of Fair
bury is a city of the second class, having less than 5,000 
inhabitants. Section 20, article 1, chapter 14, Compiled 
Statutes, 1901,* applicable to cities of that class, so far as 
concerns us now, is as follows: "Before the city council 
shall make any contract for building bridges or sidewalks, 
or for any work on the streets, or for any other work or 
improvement, an estimate of the cost thereof shall be 
made by the city engineer and submitted to the council, 
and no contract shall be entered into for any work or im
provement for a price exceeding such estimate; and in 
advertising for bids for any such work the council shall 
cause the amount of such estimate to be published there
with." Section 69t provides, among other things, that in 
addition to the powers before granted by the provisions of 
said chapter, each city and village may enact ordinances 
or by-laws for certain purposes; among the purposes 
enumerated are those contained in subdivisions III to VI, 
which are as follows: 

"III. To provide for the grading and repairs of any 
street, avenue, or alley, and the construction of bridges, 
culverts, and sewers, and shall defray expenses of the 
same out of the general funds of such city or village, not 
exceeding two mills of the levy for general purposes, but 
no street shall be graded except the same be ordered to be 
done by the affirmative vote of two-thirds of the city 
council or trustees.  

"IV. To construct sidewalks, to curb, pave, gravel, mac
adamize and gutter any highway or alley therein, and to 
levy a special tax on the lots and parcels of land fronting 
on such highway or alley, to pay the expenses of such im
provement. * * * 

* Cobbey's Annotated Statutes, sec. 8619.  
t Cobbey's Annotated Statutes, sec. 8711.
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"V. To repair sidewalks, and to assess the expense 
thereof on the property in front of which such repairs are 
made.  

"VI. To provide for the laying of temporary plank side
walks, upon the natural surface of the ground, without 
regard to grade, on streets not permanently improved, at 
a cost not exceeding fifty cents a lineal foot, and to pro
vide for the assessment of the cost thereof on the property 
in front of which the same shall be levied." 

Subdivision VII of the same section prescribes the man
ner in which assessments for such improvements shall be 
made.  

The defendants insist that there is no relation between 
sections 20 and 69, supra, but that by section 69 the legis
lature intended, as stated in that section, to grant addi
tional powers to cities and villages, to be exercised by 
ordinance. These sections, so far as they relate to the 
present inquiry, were originally enacted as part of a gen
eral act entitled "An act to provide for the organization, 
government, and powers of cities and villages." Session 
Laws, 1879, p. 193. Section 69 is the only express grant of 
power covering the subjects enumerated in the subdivis
ions of section 69, hereinbefore set out. In the absence 
of such express grant, doubtless the authority to provide 
for the improvements mentioned in those subdivisions 
would have been implied. But the legislature having made 
such power the subject of an express grant, there exists 
no implied power, save such as may be implied from the 
language of the express grant. Section 20, if it has refer
ence to anything, must have reference to the exercise of 
some power granted by the legislature; as we have seen, 
such power does not rest in implication, but is conferred 
by the expiess provisions of section 69. That being true, 
the conclusion is irresistible that the provisions of see
tion 20 were intended as a limitation on section 69 of the 
same act.  

The defendants contend that, as section 69 applies to 
both cities and villages, section 20, which provides for an 

49
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estimate by the city engineer, can have no reference to 
the former section, because villages have no engineer.  
The argument proves too much, because, pushed to its 
logical conclusion, there would be nothing to which section 
20 could apply, as the entire act relates to villages as well 
as to cities.  

The next question is whether the estimate provided for 
in section 20 is jurisdictional. We think it is. Being a 
part of the same act as section 69, itshould be given pre
cisely the same effect as though embraced within the lat
ter section. The city derives its powers from the statute, 
which expressly limits the manner of the exercise of such 
powers. Section 20 limits the cost of the improvements 
therein mentioned to the estimate of the engineer. As the 
cost of such improvements is the basis of the special as
sessment, in the absence of such estimate, there can be no 
legal basis for the levy of such assessment. Fulton v. City 
of Lincoln, 9 Nebr., 358, and Coggeshall v. City of Des 
Moines,* 41 N. W. Rep. [Ia.], 617, support this postion.  

The defendants rely on Nebraska City v. Nebraska 
City Hydraulic Gas Light and Coke Co.; 9 Nebr., 339.  
That case does not support their contention. It was 
brought to recover for gas furnished the city. The 
city invoked the provisions of section 32, chapter 9, Gen
eral Statutes, then in force, which is identical with that 

part of section 20 hereinbefore set out. This court held 
that contract was not within the limitations of the section 
relied on. From a reading of the section it is clear that 
no other conclusion could have been reached, because the 
section, as stated in the opinion in that case, has reference 

only to contracts respecting streets, bridges or other 
work or improvement to be made for and owned by 
the city.  

If we understand the defendants' argument, based on the 

case just cited, it rests on the assumption that sidewalks 
like those in question are not made for and owned by the 
city. The assumption is unfounded, even though as in 

* 78 Ia., 235.
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this case, there was an ordinance giving the owners of 
property the right to construct sidewalks in front of their 
property. The city might have enacted such ordinance or 
not as it saw fit. Whatever be the rights of a property 
owner under such ordinance, so far as concerns the pay
ment of the expense of such sidewalks, and the levy of a 
special tax therefor, the statute contemplates sidewalks 
laid by the city and paid for by it. Strictly speaking, the 
cost of laying such sidewalks is not, and can not be, taxed 
against the adjacent property; it is merely the basis for the 
levy of a special tax against the property; and such tax, 
when collected, belongs to the city. That the cost of the 
improvement may be paid from such tax makes such pay
ment none the less a payment by the city, nor the improve
ment any the less an improvement "made for and owned 
by the city." 

The adoption of the foregoing view will not, as the de
fendants contend, compel a city to have an estimate made 
whenever it becomes necessary to replace a brick or board 
in a sidewalk. Section 20 has no reference to the repair 
of sidewalks; other sections of the chapter make ample 
provisions for such work.  

It is urged that the plaintiff is estopped to resist the 
levy, because she permitted the work to be done. It is true 
she permitted it to be done, but ii was done over her re
peated protests, which were made to different members 
of the governing body of the city, and to the party doing 
the work, and after she had informed them that she would 
resist the collection of the expense of such improvement.  
The city is chargeable with notice of such matters, and 
can not now be heard to complain that she did not adopt 
more heroic measures to prevent its unlawful expendi
ture of the public funds.  

Other questions are discussed, but those we have con
sidered are sufficient to dispose of the case.  

It is therefore recommended that the decree of the dis
trict court be reversed, and the cause remanded with di
rections to enter a decree in favor of the plaintiff, enjoin-
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ing and restraining the defendants from making the pro
posed levy.  

DuFFInE and AMEs, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the- district court is reversed, and 
the cause remanded with directions to enter a decree in 
favor of the plaintiff, enjoining and restraining the de
fendants from making the proposed levy.  

REVERSED AND REMANDED.  

HARRIET M. EATON, APPELLANT, v. ELI EATON, APPEILEE.  

FILED DECEMBER 17, 1902. No. 11,850.  

1. Valid Marriage: CONSENT OF STATE: POSITIVE PROHIBITION: Ev

DENCE OF CONSENT. There can be no valid marriage without the 

consent of the state, and a positive prohibition does not evi
dence consent.  

2. Divorce Law: PoucY: BIGAMY: RELEASE FROM WEDLOCK. It is 
not the policy of the divorce law to encourage bigamy. There
fore a person who has been released from wedlock by judicial 
decision is not permitted to indulge the hope that if he marry 
again in violation of the statute, the marriage will be valid 
unless the decision is reversed.  

3. Statute: PREVENTIVE: REPRESSIVE. Section 45, chapter 25, Com

piled Statutes, 1901,* is preventive, and not merely repressive.  
It incapacitates a divorced person from contracting a valid mar
riage while the judgment divorcing him is subject to possible 
reversal.  

4. Marriage: CONSENT: COHABITATION. In this state the only essen
tial of a valid marriage is the free consent of competent parties 
to live together in the marriage relation.  

5. - : REMOVAL OF IMPEDIMENT: CONTINUOUS COHABITATION.  
Where a marriage contracted in good faith is void by reason 
of some removable impediment, the parties may, after the 
impediment has been removed, become lawfully united by con

* Cobbey's Annotated Statutes, see. 5369.
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tinuing to live together with the intention of sustaining toward 
each other the relation of husband and wife. And even where 
the existence of the impediment and its removal were unknown, 
continued cohabitation evidences consent to live in wedlock.  

6. Changes in Statutes: NEW LAW: CONSTITUTION. Changes or modi
fications of existing statutes as an incidental result of adopt
ing a new law covering the entire subject to which it relates, 
are not forbidden by section 11, article 3, of the constitution.  

APPEAL from the district court for Cass county. Bill 
for divorce by Harriett M. Eaton against Eli Eaton.  
Heard below before JESSEN, J. Decree for defendant.  
Plaintiff appeals. Reversed.  

D. 0. Dwyer, for appellant.  

William Hayward, contra: 

In Tennessee, under a statute which prevented a defend
ant in a divorce suit, who had been guilty of adultery, from 
marrying his or her particeps criminis during the life of 
the first spouse, the second wife was barred from home
stead. Owen v. Bracket, 7 Lea, 448.  

A. J. Beeson and Samuel M. Ghapmanv, also for appellee.  

SULuVANI, C. J.  

On the 5th day of March, 1900, Harriet M. Eaton filed 
her amended petition in the district court for Cass county 
against Eli Eaton; alleging her marriage to him on March 
21, 1899; alleging various acts of extreme cruelty on the 
part of the defendant toward her; the failure of her health 
in consequence thereof, and her enforced abandonment of 
her home; that she was without means of support; that 
defendant was possessed of valuable property, describing 
it; and concluding with a prayer for maintenance and 
support. The defendant answered, admitting the mar
riage as alleged by plaintiff, and denying generally all the 
other allegations of the petition, and in addition pleaded,
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by way of cross-bill, two causes of action: (1) That the 
marriage between himself and the plaintiff was brought 
about through the solicitation of the plaintiff, who made 
various false representations regarding herself, upon the 
faith of which he married her; that she was guilty of 
many acts of cruelty, more or less specifically set out; 
and (2) it was alleged that plaintiff had imposed upon 
the defendant in inducing him to marry her when by an 
act of the legislature (section 45, chapter 25, Compiled 
Statutes*) she was under a disability, having obtained a 
decree of divorce from a former husband, Enis Goff, on 
the 2d day of December, 1898, in Johnson county, Ne
braska. Defendant also alleged that he was illiterate, and 
knew nothing of the act .of the legislature referred to at 
the time of his marriage; that plaintiff represented herself 
as having been for a long time divorced from her former 
husband, and that she was capable of entering into a valid 
contract of marriage with defendant; that he first learned 
of the time when said divorce was obtained on March 9, 
1900, and that plaintiff's marriage with the defendant 
was in violation of law, and therefore void. The cross
bill concluded with a prayer for divorce, and for general 
relief, but subsequently, by leave of court, the prayer was 
amended. It now asks "that the said unlawful marriage 
between this defendant and said plaintiff be decreed to be 
a nullity, and that should said court find said marriage 
lawful and valid, that said defendant be granted a di
vorce." Plaintiff denied generally the allegations of the 
cross-bill, and pleaded that defendant had full knowledge 
of the divorce proceedings in Johnson county; that plaintiff 
knew nothing of the statute prohibiting remarriage until 
the filing of defendant's cross-bill; that such act was un
constitutional and void; that her marriage with defend
ant was in good faith, and that for a number of months 
after the expiration* of six months from the decree of 
divorce, plaintiff and defendant continued to live and co
habit together as husband and wife, and thereby the mar

* Cobbey's Annotated Statutes, see. 5369.
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riage contract was ratified; that defendant, having had 
full knowledge of the divorce proceedings in Johnson 

county, was estopped from alleging such matters as 

ground for a divorce from plaintiff; that the district court 

of Johnson county had jurisdiction to grant and (lid grant 

a divorce to plaintiff, without any limitations or condi

tions. A trial was had, which resulted in a finding that 

there was no equity in plaintiff's petition, and a finding 

against defendant on his first cause of action. Upon de

fendant's second cause of action the court found that the 

parties were married March 21, 1899; that plaintiff, Har

riet M. Eaton, obtained a decree of divorce from Enis Goff 

in Johnson county, December 2, 1898; that said decree of 

divorce was obtained without the knowledge of Eli 

Eaton; that the parties to this suit lived together until 

November 30, 1899; that the decree of divorce from Enis 

Goff, the former husband of plaintiff, was obtained less 

than six months prior to the marriage of plaintiff and de

fendant; that such marriage was in violation of law and a 

nullity; and that defendant had no knowledge of the time 

when the prior divorce was procured until just prior to 

the commencement of this action. The marriage between 
plaintiff and defendant was adjudged to be null and void, 
and was set aside and defendant released from all marital 

obligations on account of such marriage. To secure a re

versal of this decree the case has been brought to this 
court by appeal.  

The evidence taken at the trial not having been pre
served, the only question presented by the record is 
whether, upon the pleadings and findings of fact, the de
cision in favor of defendant is right.  

The force and effect of the marriage ceremony per
formed March 21, 1899, has been much discussed by 
counsel and will be first considered. Sections 1 and 2 of 
chapter 49, Session Laws of 1885, are as follows: 

"Section 1. It shall be unlawful for any person who 
shall obtain a decree of divorce to marry again during the 
time allowed by law for commencing proceedings in error
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or by appeal for the reversal of such decree, and in case 

such proceedings shall be instituted it shall be unlawful 

for the defendant in error or appellee to marry again dur

ing the.pendency of such proceedings, and a violation of 

this act shall subject the party violating it to all the pen
alties of other cases of bigamy.  

"Sec. 2. No proceedings for reversing, vacating, or modi

fying any decree of divorce, except in so far as such pro

ceedings shall affect only questions of alimony, property 

rights, custody of children, and other matters not affect
ing the marital relations of the parties shall be com

menced, unless within six months after the rendition of 
such decree, or in case the person entitled to shch pro
ceedings is an infant, a person of unsound mind, within 
six months, exclusive of the time of such disability." 

The first section of this act, which is section 45 of the 
divorce law, has the effect, we think, of disqualifying a 
divorced person from marrying while the decree of divorce 
is subject to possible reversal. The will of the lawgiver 
is the law; and the avowed object of the legislature, as 
expressed in the title of the act of 1885, was "to prevent the 
marriage of divorced persons during the time allowed for 
proceedings to reverse the decree of divorce, and during 
the pendency of such proceeding." As there can be no 
valid marriage without the consent of the state, the easy 
and obvious way for the state to prevent objectionable 
marriages is to withhold its consent. By the legislation 
we are considering the state has said to divorced persons, 
"Thou shalt not," and in this we are unable to discover any 
implication of consent. The legislature aimed at preven
tion. We know this because it has said so. But it is con
tended that while aiming at prevention it fell short of its 
object and achieved only repression, and that the law, in
stead of putting an end to an obnoxious practice, acts as a 
mere deterrent-a check and curb on the matrimonial im
pulse. Public policy no doubt favors the marriage con
tract, but it will not do to distort a plain statute in or
der to bring it into harmony with what the court may

NEBRASKA REPORTS. [VOL. 66680



Eaton v. Eaton.  

conceive to be sound policy. The legislature determines 

the policy of the state, and it having declared in express 

terms that it intended by the act of 1885 to stop an evil 

practice, the courts are not warranted in holding that 

the object of the law was, after all, not to stop the practice, 
but only to discourage it. The legislative intent is no less 

clearly expressed in the body of the act than in the 

title. "A violation of this act," it is declared, "shall sub

ject the party violating it to all the penalties of other 

cases of bigamy." The use of the word "other" in this 

clause is significant; it plainly implies that notwithstand

ing the divorce the former relation is regarded as still 

continuing. It implies that a divorced person, until his 

status becomes unalterably fixed, is to be considered and 

dealt with as though the decree of divorce had not been 

rendered. The statute, as we interpret it, is in harmony 

with the trend of modern legislation, and promotive of 

social order and sound morality. It is important-it is, 
indeed, of the highest importance--that the civil and 

social condition of every person be at all times fixed and 

certain. There should be no needless uncertainty about 

the status of any individual. Whether a person is capable 

or incapable of contracting a valid marriage should be 

clearly understood, and should not be made to depend 

upon a judicial decision to be rendered at some indefinite 

time in the future. The validity of a divorce depends ulti

mately, at the option of the defeated party, upon the de

cision of this court. Before the case is appealed and 

while it is pending here, it is uncertain whether the parties 

are single or married. This being so, it would be mani

festly unwise, when prevention is so easy, to permit a 

second marriage to be contracted during the time the case 

is appealable or while the appeal is pending. The inten

tion of the legislature, as evidenced by the act of 1885, is 

not, we think, in doubt, but if if were we should, for the 

peace of society, and on considerations of morality and 

convenience, resolve the doubt against the capacity of a 

divorced person to marry during the proscribed period.
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The great importance of having the social status of 
every person fixed and certain at all times has induced 
some courts (Lucas v. Lucas, 69 Mass., 136; Bascom v.  
Bascom, 7 Ohio, 465; Sheafe v. Sheafe, 29 N. H., 269) 
to ho!d that decrees of divorce are not reviewable. Others, 
for the same reason, have held by strained constructions 
that a statute providing for the opening of judgments 
rendered upon constructive service has no application to 
actions for divorce. O'Connell v. O'Connell, 10 Nebr., 
390; Lewis v. Lewis, 15 Kan., 181; McJunkin v. McJun
kin, 3 Ind., 30; Gilruth v. Gilruth, 20 Ia., 225. In Mis
souri there is an express statute providing that decrees of 
divorce shall not be subject to review. Richardson v.  
Stowe, 102 Mo., 33. Some states have statutes which de
clare that a divorced person shall be incapable of con
tracting marriage for a specified time, or while the case is 
appealable and during the pendency of the appeal. Mar
riages contracted in violation of these statutes have been 
uniformly held to be null and void. Smith v. Fife, 17 L.  
R. A. [Wash.], 573; McLennan v. McLennan, 38 L. R. A.  
[Ore.], 863; Wilhite v. Wilhite, 41 Kan., 154.  

With. respect to statutes which evidence the legislative 
intent only by a prohibition and a penalty, it may be said 
that two antithetical views find support in the adjudged 
cases. The supreme court of Mississippi recently re
viewed these cases, and, while holding that a marriage con
tracted in violation of law is not void, felt constrained to 
admit that the weight of judicial authority was opposed 
to its conclusion. Crawford v. State, 35 L. R. A. [Miss.], 
224. In reading the Mississippi case and other cases hold
ing that the state impliedly consents to a marriage which 
it has forbidden, one can not escape the conclusion that 
the hardship of the particular case exerted an undue in
fluence on the decision, and that the hardships resulting 
from reversed sentences of divorce were altogether over
looked. It may seem harsh and cruel to render a decision 
which will involve an innocent person in guilt and bas
tardize after-begotten children, but these consequences are
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inevitable; they result from either interpretation of the 

law. A divorced person about to marry again should not 

be without positive knowledge of the legal consequence of 

his act. He should be given to understand that he is 

under absolute, and not under possible or probable, dis

ability, and that any marriage which he may contract will 

be certainly null. He should not be encouraged to commit 

bigamy by being permitted to marry in the belief that the 

new union will be valid unless the decree by which he was 

divorced shall be reviewed and reversed. If we were to 

hold that marriages contracted in violation of the statute 

are valid, the decision would, in our judgment, be a power

ful incentive to crime. Such marriages would be multiplied, 
and the evils resulting from reversed divorces would be in

calculable. We have no disposition to construe the legisla

tive interdict as sovereign acquiescence in disguise, for, it 

seems to us, such a construction would be grounded 

neither on sound reason nor enlightened sentiment.  

Another question to be determined is the legal effect 

of the cohabitation of the parties after the impediment to 

their marriage had been removed. In this state the only 

thing essential to a marriage is the consent of parties 

capable of contracting. Bailey v. State, 36 Nebr., 808; 

Gibson v. Gibson, 24 Nebr., 394. Even a license is not 

indispensable. Haggin v. Haggin, 35 Nebr., 375. If the 

parties live together and intend to sustain toward each 

other the relation of husband and wife, they are, in the 

absence of any impediment fatal to that relationship, 

legally married. The marriage between the plaintiff and 

defendant was an attempt made in good faith to form a 

legal union. Both intended to live in wedlock. In the 

absence of an impediment to the marriage, no ceremony 

would have been required; the mutual consent of the 

parties would have been sufficient. When the impediment 

was removed, why may not consent be inferred from con

tinued cohabitation? This exact question arose in the 

House of Lords in the case of De Thoren v. Attorney 

General, reported in 1 App. Cas., 686, decided in 1876.
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The question turned upon the legitimacy of certain chil
dren born to a man and woman who were married in Scot
land, going through a public ceremony in a church, believ
ing the marriage a valid one. The man, however, had been 
divorced, and the time for appeal from the decree at nisi 
prius had not expired at the time of the public marriage.  
In that case the contention' was that the inference of mar
riage was rebutted, because the parties had commenced 
living together in pursuance of an invalid marriage, and 
that the consent deducible from cohabitation must be re
ferred to the ineffectual ceremony. But it was there de
cided that "it must be inferred that the matrimonial con
sent was interchanged as soon as the parties were enabled, 
by the removal of the impediment, to enter into the con
tract"; and further: "The ceremony which took place, 
although invalid, was undoubtedly a consent by the par
ties to live together as husband and wife. And their sub
sequent cohabitation was proof of continued consent." 
In the case cited, Lord Chelmsford said: "Taking the 
facts as they are stated in the case, and applying the law 
to them, the court of session is of opinion that, assuming 
the ignorance of the parties of the invalidity of the cere
mony of marriage during the whole period of their co
habitation, yet after the removal of the impediment to 
their marriage and before the birth of their eldest son, 
they became married persons. I agree entirely with this 
opinion." In Rose v. Clark, 8 Pai. Ch. [N. Y.], *574, Chan
cellor Walworth says: "It appears, however, from decis
ions in our own courts, as well as in England, that a 
subsequent marriage may be inferred from acts of recogni
tion, continued matrimonial cohabitation and general 
reputation, even where the parties originally came to
gether under a void contract of marriage." Fenton v.  
Reed, 4 Johns. [N. Y.], *52; Blanchard v..Lambert, 43 Ia., 
228. In the recent case of University of Michigan v. Mc
Guckin, 62 Nebr., 489, it was held, although the relations 
of the parties were originally meretricious, that marriage 
is a social status, the existence of which may be shown by
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conduct clearly indicating free consent and mutual in
tention to live in wedlock. Upon the conceded facts in 
this case, our conclusion is that the parties, by continuing 
to live together in the matrimonial relation, contracted a 
valid marriage.  

The contention that section 45 of the divorce law is 
violative of the constitution, is overruled on the authority 
of De France v. Harmer, ante, p. 14.  

The judgment is reversed and the cause remanded for 
further proceedings.  

REVERSED AND REMANDED.  

COUNTY OF LOGAN, APPELLEE, V. WILLIAM H. CARNAHAN 

ET AL., APPELLANTS.* 

FILED DECEMBER 17, 1902. No. 12,231.  

1. Land Tax: COLLECTION: JIDICIAL SALE: ANTECEDENT SALE: CON

STITUTION: REVENUE LAW. The collection of a land tax by 
judicial sale, -without an antecedent sale by the county treas
urer, is not forbidden by the constitution, but is contrary to 
the provisions of the revenue law.  

2. Redemption: TAXES: NON-PAYMENT: ADMINISTRATIVE AND JUDICIAL 
SALES. Section 3, article 9, of the constitution, which provides 
that the Tight of redemption from all sales of real estate for 
the non-payment of taxes or special assessments shall exist 
in favor of the owner for not less than two years, refers 
both to administrative and judicial sales.  

3. - : : : : PowER OF LEGISLATURE. It is within 

the power of the legislature to authorize a judicial sale of 
land for the non-payment of taxes without a prior administra
tive sale, but in such case the purchaser would take the land 
subject to the owner's constitutional right of redemption.  

4. Revenue Law: TAx LIEN: FORECLOSURE. Section 1, article 5, of 
the revenue law, considered apart, does n.ot give an action 
for the foreclosure of a tax lien based exclusively upon an 
assessment and levy, but in connection with the succeeding 
section it gives, or did give, an action for the foreclosure of 
a tax deed or tax-sale certificate.  

5. Foreclosure of Tax Lien. As the law now stands, no action for 
the foreclosure of a tax lien can be maintained, unless based 
upon a tax deed or tax-sale certificate.  

* Rehearing allowed. See opinion, p. 693, post.
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6. Collection of Taxes. The remedies provided by the legislature 
for the collection of taxes unon real estate, being adequate 
and efficient, are exclusive.  

APPEAL from the district court for Logan county. Ac
tion to foreclose a tax lien by the county as party plaintiff.  
The question involved in this case, can a county enforce 
its own tax lien without complying with prerequisites in 
case of a private purchase, that is to say, without having 
first obtained a sale certificate? was raised by a general 
demurrer to plaintiff's petition. Heard below before 
GRIMES, J. Demurrer overruled. Defendants elected to 
stand on their demurrer. Decree for plaintiff. Defend
ants appeal. Reversed.  

Hoagland & Hoagland, for appellants: 

It will be conceded that a county is a creature of the 
legislative arm of the state. It is not a creature of the 
constitution, but is formed by legislative enactment with
out special authority from the constitution. County offi
cers are also creatures of the state legislature, not of the 
constitution, nor of the county. The duties, privileges 
and prerogatives of each county and each county officer 
are promulgated by the legislature, and must be found in 
living statutes. Taxes and rules for the collection thereof 
are also creatures of the legislative arm of the state.  
Without authority from the legislature to levy a tax, 
there can be no levy and without the authority from the 
legislature, either expressed or implied, to sell property 
for the collection of a tax, there can be no sale of such 
property.  

Without the authority from the legislature, either ex
pressed or implied, for any officer of the state to maintain 
an action at law or equity for the collection of a tax, no 
such action can be maintained in any court.  

Counties and their boards can only exercise s.uch powers 
as are expressly granted by statute, and such grant of 
power must be strictly construed. Morton v. Carlin, 51
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Nebr., 202; State v. Lincoln County, 18 Nebr., 283; Lan
caster County v. Green, 54 Nebr., 98, 103; People v.  
Buff alo County, 4 Nebr., 150, and many other cases cited 
by the court in such opinions.  

Now, the matter and method of taxation and collection 
of revenue being fixed by the constitution in the legisla
tive department of the state, it follows that the judicial 
department of government can not, without violating the 
constitution, either create revenue or make provisions for 
its collection; it can do nothing regarding revenue, save 
and except to assist the executive department in the en
forcement of such rules and regulations concerning the 
matter as may be furnished by the legislative department.  

A county is a mere local subdivision of the state, the 
creature of the legislature, whose powers are circum
scribed by its creator and must be strictly construed.  
Woods v. Colfax County, 10 Nebr., 552; State v. Lincoln 
County, 18 Nebr., 283; Hamlin v. Meadville, 6 Nebr., 227; 
Lancaster County v. Grcen, 54 Nebr., 98, 101, and a large 
number of cases therein cited. The right of a county to 
foreclose a tax lien is derived alone from the statute, and 
the statutory reme'dy is exclusive. Nebraska City v. Ne
braska City Hydraulic Gas Light & Coke Co., 9 Nebr., 
339; Lancaster County v. Trimble, 34. Nebr., 752, 755; 
Richards v. Clay County, 40 Nebr., 45; Chamberlain v.  
Woolsey, 66 Nebr., 141.  

Beeler & Muldoon and Wilcox & Halligan, contra.  

The appellants contend that the petition does not state 
facts sufficient to constitute a cause of action, and that, 
therefore, the court had no jurisdiction and the proceed
ings are absolutely void.  

As the records of the various district courts of this 
state show a very large number of sales heretofore made 
under just such proceedings as were had in this case, it 
has become a matter of great importance whether the 
above contention of appellants is well founded. Thou-

VOL. 66] SEPTEMBER TIERM, 1902. 687



Logan County v. Carnahan.  

sands of land titles in this state are dependent upon the 
proper decision of such contention, as well as thousands 
of dollars of costs.  

The sufficiency of the petition is not a test of jurisdic
tion, as the court may commit an error in holding it suffi
cient, but this, if the court had jurisdiction, will not ren
der the judgment subject to collateral attack. Taylor v.  
Coots, 32 Nebr., 30.  

The authority to grant a license to sell real estate 
carries with it the implied power to determine the neces
sity for such sale, and the sufficiency of the pleading pre
sented to the court for that purpose. Trumble v. Will
iams, 18 Nebr., 144.  

If the judgment rendered in this cause can not be at
tacked collaterally, it is not void; and though the court 
might hold that the petition did not state a cause of ac
tion, and might reverse the judgment for that reason, it 
could not hold the same void, so that it could be collater
ally attacked. And if this court, upon this rehearing, 
should sustain the opinion heretofore rendered wherein it 
was held that the petition did not state a cause of action, 
there will no doubt be many collateral attacks upon the 
decrees in the many cases already disposed of in this 
state, and it will be of the greatest importance to the 
public generally that this court should speak upon the 
question whether these decrees are void, or only voidable 
upon direct proceeding by appeal or error.  

If these proceedings are absolutely void, as appellants 
contend, then it follows that if no demurrer had been 
interposed, no answer filed, no objections to confirmation 
made, and deed issued by the sheriff to the purchaser, 
the owner of the land could have these proceedings set 
aside at any time within the statute of limitations. Cer
tainly this is not the case. It is not contended, and can 
not be successfully contended, that the county has not the 
right to bring a foreclosure suit for taxes, or that the 
district court has no jurisdiction to entertain a suit for 
the same. The demurrer reaches only the question as to
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whether the plaintiff county has set up sufficient facts to 
entitle it to the decree rendered.  

The right to bring a suit is entirely distinguishable 
from the right to prosecute the particular bill. One goes 
to the maintenance of any action; the other to the main
tenance of the particular action. Illinois C. R. Co. v.  
Adams, 180 U. S., 28, 35.  

James V. Hawkins and Nathaniel P. McDonald, also for 
appellee.  

Jesse L. Root, for Cass county, having a like interest 
with appellee in the decision of this case: 

Formerly the statute did not authorize the county or 
its officers to purchase land at delinquent tax sale. With
out specific statutory authority, such purchases could not 
be lawfully made. Knoai v. Peterson, 21 Wis., 247; Bruck 
v. Broesigks, 18 Ia., 393; Sprague v. Coenen, 30 Wis., 209.  

Recognizing the limitations of law, and undoubtedly to 
meet the conditions existing, the twelfth session of the 
territorial legislature, January 30, 1867, passed "An act 
to authorize the county commissioners of the several 
counties of Nebraska to purchase land for their respective 
counties at tax sales." 

Argued orally by J. S. Hoagland and W. V. Hoagland, 
for appellants; by Michael F. Harrington, Arthur F. Mul
len, V. 0. Johnson, Root and Beeler, contra.  

SULLIVAN, C. J.  

This action was brought by the county of Logan 
against William H. Carnahan and others for the purpose 
of collecting a land tax by foreclosure and sale. The de
fendants demurred to the petition on the ground that it 
failed to show that the land had been sold for non-payment 

NOTE.-The heavy part of the argument in this case was presented 
to the court on rehearing, but it was thought best not to "sandwich" 
any portion of the argument between the opinions.-W. F. B.  

50
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of taxes. Entertaining the view that the county was en
titled to foreclose its statutory lien without acquiring a 
tax-sale certificate, the trial court overruled the demurrer 
and gave judgment on the merits. The ease comes to this 
court by appeal, and the question presented for determina
tion is this: Can a county maintain an action to foreclose 
a tax lien upon real estate without having first acquired 
in the usual way a tax-sale certificate covering such real 
estate? There is, we believe, nothing in the constitution 
which forbids the enforcement of. a tax lien by judicial 
sale without an antecedent administrative sale. Section 
3 of article 9 declares that the right of redemption from 
all sales of real estate for the non-payment of taxes or 
special assessments shall exist in favor of the owner for 
not less than two years.  

The sales here referred .to include, in our judgment, 
both administrative and judicial sales. The right secured 
to the landowner is the right to redeem from any sale 
which, if valid, would divest his title. While it is within 
the power of the legislature to authorize the collection 
of a land tax by judicial sale, made at any time after the 
tax becomes delinquent, the intention to do so, in view of 
the provisions of article 4, and section 179 of article 1, of 
the revenue law, ought not to be lightly presumed. If it 
were intended by section 1 of the act of 1875 (Compiled 
Statutes, 1901, ch. 77, art. 5) to give an action for the 
enforcement of a tax lien upon real estate where there had 
been no previous sale by the county treasurer, it would be 
hardly possible to reconcile the section with the legislative 
policy deducible from the later enactments. But as we 
view it, this section, considered apart, does not give an 
action. It merely affirms the existence of a right, and 
provides for its enforcement in the manner and under 
the circumstances mentioned in the next section. The two 
sections are here set out: 

"Section 1. That any person, persons, or corporation 
having by virtue of any provisions of the tax or revenue 
laws of this state a lien upon any real property for taxes
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assessed thereon may enforce such lien by an action in 
the nature of a foreclosure of a mortgage for the sale of 
so much real estate as may be necessary for that purpose, 
and costs of suit.  

"Sec. 2. That any person, persons, or corporation hold
ing or possessing any certificate of purchase of any real 
estate, at public or private tax sale, or any tax deed, shall 
be deemed entitled to foreclose such lieu under the pro
visions of this act, within any time not exceeding five 
years from the date of tax sale (not deed) upon which 
such lien is based; And provided, That the taking out 

of a tax deed shall in no wise interfere with the rights 
granted in this chapter." 

If it had been the intention of the legislature to give an 
action to foreclose a tax lien where there had been no sale 
by the county treasurer, it is highly improbable that the 
words "person, persons, or corporation" would have been 
used to designate the state, county or other subordinate 
corporate body for whose benefit alone taxes may be law
fully levied. A natural person or private corporation can 
acquire a tax lien only by purchase, so if section 1 should 
be regarded as giving, proprio vigore, a right of action, we 

would have to indulge the scarcely warrantable presump
tion that the legislature used the words "person, persons 
or corporation" to designate a public or municipal cor
poration. Again, why should there be legislation author
izing the purchase of real estate by a county if it may just 
as well foreclose without a purchase? And why should 
the legislature limit the time for enforcing a lien evi
denced by a tax-sale certificate and fix no limitation 
where the lien is not so evidenced? Besides, the county, 
unless it had become the holder of a tax-sale certificate, 
would have no trust title to the taxes due to the state and 
its corporate subdivisions. It could, therefore, in any 
view of the case, sue only for the taxes due to itself. The 
field covered by sections 1 and 2 seems to be pretty well 
occupied by more recent legislation, but if these sections 
in their entirety be regarded as still in force, wve can not
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avoid the conclusion that they give a right of action only 
to the holder of a tax deed or a tax-sale certificate. This 

conclusion, we know, is not in harmony with some views 
expressed in the earlier cases, but it is not, we think, in 

conflict with any direct adjudication of this court. In 
Lancaster County v. Trimble, 34 Nebr., 752, the land 

had been sold, and the county was the owner of a tax-sale 
certificate which was the basis of the action. Grant v.  

Bartholomew, 57 Nebr., 673, was also a suit to foreclose 
a tax-sale certificate. The sale was held to be void, but 
the plaintiff was given judgment on the theory that he had 
become subrogated to the rights of the public. The 

essence of the decision is that a tax sale, whether void or 
valid, transfers to the purchaser the lien of the tax for 
the non-payment of which the land wa% sold. This doc
trine is sustained by all the cases from Merriam v.  
Hemple, 17 Nebr., 345, to John v. Connell, 61 Nebr., 267, 
and is now settled as firmly as it is possible by repeated 
adjudications to settle anything.  

The revenue law has prescribed the procedure for the 
collection of taxes. The remedy for the enforcement of 
taxes upon real estate by foreclosure of the tax deed or tax
sale certificate is adequate and efficient, and must there
fore be regarded as exclusive. Crapo v. Stetson, 8 Met.  
[Mass.], 393; People v. Biggins, 96 Ill., 481; Brule County 
v. King, 11 S. Dak., 294; City of Detroit v. Jepp, 18 N.  
W. Rep. [Mich.], 217; Corbin v. Young, 24 Kan., 198; 
McLean County Precinct v. Deposit Bank, 81 Ky., 254; 
Cedar R. & M. R. R. Co. v. Carroll County, 41 Ia., 153; 
Marye v. Diggs, 51 L. R. A. [Va.], 902; Black, Tax Titles, 
sees. 54, 151; Cooley, Taxation [2d ed.], 448; 1 Desty, 
Taxation, 467; 21 Ency. Pl. & Pr., 380. The cases cited 
in Grant v. Bartholomew as sustaining the doctrine that 
the right of the county to maintain an action for the fore
closure of a tax lien exists independently of statute were 
cases in which the legislature had failed to point out the 
remedy, or else had provided an obviously inadequate 
remedy. They are not entitled to be here considered as 
authority.
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The judgment in favor of the plaintiff, is based upon 

a petition defective in substance and is therefore 

REVERSED.  

The following opinion on rehearing was filed June 3, 
1903. Judgment of reversal adhered to: 
1. Stare Decisis: RULE OF PROPERTY. The doctrine of stare decisis, in 

respect of a prior decision of a court of last resort, which has 
become a rule of property, held not applicable to the decision 
in the case at bar.  

2. Sufficiency of Petition: TEST OF JURISDICTION. Where the court 
has jurisdiction over the parties and the subject-matter of the 
action, a judgment rendered by it is not absolutely void and 
subject to collateral attack even though error is committed 
in holding the petition on which the judgment is based suffi
cient, as stating a good cause of action. The sufficiency of a 
petition is not the test of jurisdiction.  

3. Collection of Real Estate Taxes: POLICY OF LEGISLATURE. It has 
been the uniform policy of the legislature, as revealed by its 
present and prior enactments of statutes concerning the collec
tion of real estate taxes to provide for an administrative sale 
of the property for delinquent taxes and allow thereafter two 
years' time in which to redeem in conformity with constitutional 
provisions, after which an absolute sale and extinguishment of 
the owner's title is provided for by the issuance of a tax deed by 
the county treasurers, or by a foreclosure suit, and a sale of the 
land by judicial process for the satisfaction of such taxes.  

4. Statutory Construction in General. In the interpretation of 
statutes a construction will not be given which renders some 
portions meaningless or which would result in an absurdity, 
unless the language used is so plain and unequivocal as to 
permit of no other construction.  

5. - : THE COLLECTION OF PUBLIC REvENUES. The statutes 
concerning the collection of public revenues arising from taxes 
levied on real estate contemplate the sale of all real property on 
which taxes are delinquent by the county treasurers to indi
viduals and corporations who are willing to pay the amount 
due, and by this means speedily collect such revenues for the ex
penses of government; and where it is found that real prop
erty can not be sold to such purchasers, the same may be sold 
to the counties and the municipalities mentioned in the act, 
and tax-sale certificates issued, which, after the expiration of 
two years-the time allowed to redeem-if not assigned to those 
willing to purchase, may be foreclosed by the holders; the 
county or municipality acting as a trustee of an express trust.
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6. Constitution: STATUTE. Article 3, chapter 77, of the Compiled 
Statutes, 1901, is not repugnant to section 11, article 3, of the 
constittition, in that the act authorizes counties and municipali
ties to purchase real estate at administrative sale made by a 
county treasurer, without being required to pay such delinquent 
taxes until they have realized thereon by a sale and assignment 
of such certificates or by a sale of the property by judicial pro
cess in foreclosure proceedings instituted for that purpose.  

7. Unconstitutional A6t. Even though some parts of an act are un
constitutional, as not being embraced within the scope of the 
title, or for other reasons, it does not follow, for such reasons, 
that in every case the whole enactment must fall.  

8. - : INDUCEMENT. Where a provision of an act is declared in
valid because contravening some provision of the constitution, 
the statute will yield only to the extent of its repugnancy to 
the constitution; and if the remainder is found complete and 
capable of enforcement, notwithstanding the invalid portion, 
it will be held valid unless the unconstitutional part was mani
festly an inducement to the legislature for the passage of the 
remainder.  

9. Statutes in Pari 3ateria. All statutes in pari materia must be 
taken together and construed as if they were one enactment, 
and, if possible, effect given to every provision. Chicago, R. I.  
d P. R. Co. v. Zernecke, 59 Neb., 689.  

10. County Treasurer Trustee and Agent of State. Ordinarily the 
treasurer of a county is the trustee and agent of the state and 
its political subdivisions for the collection of taxes.  

11. Former Judgment Affirmed. The opinion and judgment here
tofore rendered (Logan County v. Carnahan, ante, page 685) ad
hered to.  

HOLCOMB, J.  

A rehearing having been granted, this cause is again 
submitted for further consideration. For former opinion, 
see Logaat County v. Carnahoan, ante, page 685. It is there 
held that a county can not maintain an action for the 
foreclosure of a tax lien unless based upon an antecedent 
tax-sale certificate or tax deed; and the petition in this 
case failing to show there had been issued a tax-shle cer
tificate for delinquent taxes, was deemed defective in sub
stance, and therefore it was held that the general demurrer
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interposed to the petition praying for a foreclosure of the 
tax lien should have been sustained. The decision, if not in 
terms, in effect, overruled an announcement apparently 
sustaining the contrary of the proposition in Grant v. Bar
tholomew, 57 Nebr., 673, wherein it is declared that an or
dinary foreclosure suit in a court of equity could be main
tained by a county to enforce a lien for delinquent taxes 
after the time the property becomes liable for sale because 
of such delinquency, without the prior issuance of a tax
sale certificate. It is urged in the case at bar that we 
should recede from the proposition held to in the former 
opinion and follow Grant v. Bartholomew, because the 
decision in the latter-mentioned case has become a rule of 
property, and for such reason the doctrine of stare decisis 
should be applied and accepted as controlling in the final 
disposition of the matters herein presented. If, as con
tended, the decision in the Grant-Bartholomew Case has 
become a rule of property, to overrule which would now 
affect vested interests and disturb titles to real estate 
acquired in foreclosure proceedings which have been car
ried on in conformity with the rule therein announced, 
we should be slow indeed to overrule the same, and ought 
not to do so unless satisfied the decision is palpably er
roneous and its reversal required in order to vindicate an 
obvious principle of law, and prevent injustice of a mag
nitude sufficient to overbalance the evil consequences 
which inevitably arise from the act of overturning the 
prior opinion. Lindsay v. Lindsay, 47 Ind., 283; Lom
bard v. Lombard, 57 Miss., 171; Reed v. Ownby, 44 Mo., 
204; Kearny v. Buttles, 1 Ohio St., 362. As has bcen 
forcibly and aptly said, when parties, relying on a decision 
or a line of decisions of a court of last resort, have trans
acted important business affairs, which would be seriously 
affected by a change of the rule, the court is in duty bound 
to adhere to such decision, unless palpably and funda
mentally erroneous, in all subsequent litigation, however 
it might be inclined to hold if the question were res nova.  
Paulson v. City of Portland, 19 Pac. Rep. [Ore.], 450;
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Gage v. (ily of Charleston, 3 S. Car., 491. It may readily 
be conceded if, as claimed by counsel for appellee, the 
overruling of Grant v. Bartholomew in the one particular 
mentioned would result in the disturbance of titles to real 
estate acquired in foreclosure proceedings conducted in 
conformity with the rule sanctioned by expressions found 
in the opiniou, and would destroy the value of the evi
dences of ownership of land acquired in such proceedings, 
we could hardly justify our action by the application of 
sound legal principles in now overturning the law as 
therein enunciated, even though convinced that the de
cision in that case was erroneous. While the force of that 
opinion as authority is denied on the ground that what is 
said on the subject we are now considering is obiter, con
sideration of the whole case as presented and determined 
leads to the conclusion that, although not necessary and 
essential in reaching a final conclusion in the case, yet 
the judgment of reversal therein rendered was predicated 
upon three distinct and different grounds discussed in the 
opinion, one of which was the right of a county to main
tain an action in a court of equity to foreclose a tax lien 
without an antecedent sale of the property, on which the 
lien existed, by the county treasurer in the manner pro
vided by statute. Conceding all that is contended for 
regarding the binding force of a former decision which 
has become a rule of property, does the question deter
mined in the Grant-Bartholemew Case come within the 
rule? We think not. The decision related to, and was 
concerning, a rule of practice. This must be so, when we 
pause for a moment to consider the character of the ac
tion and the force and effect of a decree regularly ren
dered by a court of competent jurisdiction, even though a 
cause of action was defectively stated in the petition, as 
is held in the case at bar.  

The district court manifestly has jurisdiction over the 
subject-matter-that is, it is authorized to decree the sale 
of real estate for the satisfaction of delinquent taxes which 
are a lien thereon-and it has undoubted jurisdiction over
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the parties who come before it or are brought within the 
jurisdiction of that tribunal. The county boards are by stat
ute empowered in certain cases to bring actions for the 
foreclosure of liens for taxes assessed against real estate, 
which have become delinquent, and in this manner to col
lect the taxes and cause them to be distributed where they 
properly belong-to those political divisions for whose 
benefit they were levied. It is true that in the regular ex
ercise of this authority a tax-sale certificate should have 
been issued and held by the county as a proper basis for 
the exercise of its right to maintain an action for the 
enforcement of the collection of delinquent taxes, but this 
goes only to the regularity of the proceedings by which the 
authority is exercised and not to the power itself. The 
court having jurisdiction to hear and deternmine the right 
of a county to enforce a tax lien and to decree foreclosure 
and sale of real estate in satisfaction thereof, and the 
county having authority under the statute to institute 
proceedings and maintain an action in its own behalf and 
as trustee for those other bodies for whom the taxes are 
levied, a decree rendered which determines the right of a 
county to maintain such an action, and directs a sale of 
the property, would not be subject to collateral attack, 
even though the court committed an error in holding the 
petition stated a cause of action. If, in such action br6ught 
by a county to foreclose a lien for taxes assessed on real 
estate, the petition is materially defective because of a 
failure to properly allege facts disclosing that prior to 
the institution of the suit to foreclose, the land upon 
which the tax was a lien had been sold by the county treas
urer and tax-sale certificate issued therefor, this fact 
would not render a decree therein absolutely void for lack 
of jurisdiction and subject to collateral attack. The 
sufficiency of a petition is not the test of jurisdiction.  
Even though the court commits error in holding it suffi
cient if it had jurisdiction, such holding will not subject 
the judgment rendered to collateral attack. Trumble v.  
Williams, 18 Nebr., 144; Taylor v. Coots, 32 Nebr., 30.
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Not only is it required that an antecedent tax-sale certifi
cate should be issued as a basis for the suit to foreclose, 
but it is equally essential that the sale at which the certifi
cate was issued occurred two years prior to theinstitution 
of the foreclosure proceeding; and yet it would not, we 
apprehend, be contended that a suit instituted before the 
expiration of the two years, whether by a county or by a 
private individual purchaser of the tax-sale certificate, 
would render a decree for the sale of the property abso
lutely void and subject to collateral attack. The right to 
bring a suit to foreclose a tax lien by a county is, we 
think, distinguishable from its right to prosecute on a 
particular cause of action. One goes to the jurisdiction 
of the court to entertain any action, and the other to the 
right of the county to maintain the particular one which 
is under consideration. Illinois C. R. Co. v. Adams, 180 
U. S., 28, 35. The statutes give to counties authority to 
institute and maintain actions for the foreclosure of liens 
on real estate for taxes levied thereon, and the district 
courts are courts of general common-law and equity 
jurisdiction and are empowered to try and determine the 
subject-matter of controversies growing out of such ac
tions, and the parties, being before it, are bound by its ad
judications; therefore, we think it must follow that such 
adjudications as have been made under a procedure where 
the rule announced in Grant v. Bartholomew has been 
followed, which are unappealed from, have become final 
and conclusive-binding on all parties over whom the 
court obtained jurisdiction. Hence it is that the an
nouncement of a contrary rule can extend no further 
than to advise present and future litigants of their rights 
where like questions are involved. We are, therefore, of 
the opinion that the decision in the Grant-Bartholomero 
Case, in so far as it has a bearing on the case at bar, in
volves no rule of property and that we are at liberty to 
depart from it without disregarding the doctrine invoked 
in its support.  

The opinion heretofore handed down in this case has
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occasioned widespread interest, because of its bearing on 

the question of the right of the different counties of the 

state to enforce collection of delinquent taxes on real 
estate by foreclosure proceedings when the properties on 

which the taxes are levied have not been sold to private 

parties by the several county treasurers, either at public 

or private sale, as provided by law. We have been favored 

in the rehearing with numerous briefs of counsel practic

ing at the bar of this court who are interested in similar 

questions and who appear herein as miici curis. While in 

all the briefs thus presented for consideration counsel are 

agreed in the proposition that an antecedent sale by the 

treasurer is not required before the county may maintain 

a suit to foreclose the tax lien and subject the property to 

sale for its satisfaction, and for that reason urge that our 

former opinion is erroneous, yet this proposition is sought 

to be maintained by different counsel for reasons and by 

arguments along diverging lines, which to a degree ren

ders the views of each not altogether in harmony with the 

others. We may, for convenience, group these different 

views as follows: First, that a proper interpretation of 

the statutes as now existing concerning the enforcement 
of liens on real estate on account of delinquent taxes, war

rants the construction held to in the Grant-Bartholomew 

Case, to the effect that a foreclosure suit can be maintained 

by a county in its own behalf and as trustee for the state 

and its political subdivisions, for taxes assessed and delin

quent, without the formality of an antecedent sale to the 

county by the treasurer and the issuance of a tax-sale cer

tificate therefor; second, that the remedy for the collection 

of such delinquent taxes under the statutes as at present 

existing is inadequate, and because of such inadequacy, 
the law having expressly given a lien, the court will afford 

an efficient remedy for its enforcement by entertaining an 

equitable action to subject the property to the satisfac

tion of the lien in conformity with general principles of 

equity; third, that certain provisions of the revenue law 

are invalid because not embraced within the title of the
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act, which, if so held, leaves the county without any remedy 
by foreclosure proceedings, and when properties on which 
taxes are levied are not sold to private parties at adminis
trative sale by the county treasurers, the court will then 
authorize foreclosure of the lien without an antecedent 
sale, as being the only adequate and effective means that 
may be resorted to for the collection of such taxes; fourth, 
that because certain portions of different acts under the 
revenue law relating to foreclosure suits by the county 
after tax-sale certificates have been issued have been de
termined invalid, the court should further hold that the 
invalid portions were material inducements to the pas
sage of the remainder of the acts, and for that reason the 
whole would fall and thus the county would be left with
out any remedy, save by a foreclosure of the lien for taxes 
created by statute in an ordinary equitable action in its 
own behalf and as trustee of an express trust. The legis
lature of the state having at its last session enacted a law 
materially changing our whole revenue system, which will 
soon become operative and replace the present statute, a 
consideration in detail of all the questions presented 
which go to the proper interpretation and validity of the 
acts under consideration, renders the present discussion 
somewhat academic in character; hence we are, we think, 
excusable, if we should not deal with these various ques
tions as minutely and exhaustively as we would were the 
present law not to be so soon superseded by another act. A 
careful consideration of the different enactments of the 
legislature bearing upon the question in hand, satisfies 
us that the conclusion reached on the first hearing results 
in a correct interpretation of the law, and that there ex
ists no authority under the law for a county to institute 
and maintain a suit for a foreclosure of a tax lien on real 
estate, except the action be based on an antecedent admin
istrative sale by the county treasurer, the issuance of a 
tax-sale certificate therefor, and the expiration of two 
years thereafter, during which time the owner of the land 
may redeem from such administrative sale by paying the
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principal, interest and costs as provided by statute. In 

construing the law as to the proper procedure by which 

lands are sold for taxes and the owner's title completely 

divested, we should not be unmindful of a salient feature 

contained in the fundamental law to the effect that the 

owners of land shall have two years to redeem from all 

sales of real estate for the non-payment of taxes. Consti

tution, art. 9, sec. 3. These cardinal provisions, we are 

convinced, have been kept in view by the legislature in all 

its enactments for the sale of real estate for delinquent 

taxes, whether by administrative proceedings or by ju

dicial process. While, as is said in the former opinion, the 

legislature might have adopted a different method regard

ing the sale of real estate for delinquent taxes, and whether 

time for redemption should be allowed after a judicial 

sale, yet its manifest policy, so far as revealed by its 

present and prior enactments, has been to provide for an 

administrative sale after real estate taxes have become 
delinquent, and after the expiration of two years therefrom, 
the time allowed by the constitution for redemption, to 

provide for an absolute sale and extinguishment of the 

owner's title by the issuance of a tax deed by the county 

treasurer; or, that failing to accomplish the object intended, 
as it has by the many decisions of this court, to authorize 

a foreclosure suit and a sale of the land by judicial process 

for the taxes existing against the same as a lien thereon.  
It hardly seems permissible, under the several acts passed 

by the legislature, to say that all persons who are owners 

of tax-sale certificates by reason of a sale of the land for 

delinquent taxes by the county treasurer as an adminis
trative proceeding in the collection of taxes, have the un

doubted right to foreclose their liens after the expiration 

of two years from such sale, and not otherwise, and that 

a county has such right when a tax-sale certificate is is

sued to it; but if no sale is made and no certificate issued, 
then it may, as soon as the taxes become delinquent, bring 

and maintain an action to foreclose and effectuate a sale 

of the property to satisfy the taxes, with no delay, save
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only that required for the foreclosure proceedings. If 
such were a correct. interpretation of the statute, then 
the provisions authorizing the county to take out a tax
sale certificate and foreclose its lien at the expiration of 
two years, if the land has not been redeemed, would not 
only be meaningless, but would result in an absurdity so 
palpable that it ought not to be imputed to the legislature, 
unless its actioni was so plain and unequivocal as to per
mit of no other construction. What the legislature has 
done and what it has intended to do, as we construe its lan
guage, is to first authorize the sale of the real estate on 
which taxes are due and delinquent, by the county treas
urer, to individuals and corporations that are willing to 
purchase, and by this means speedily collect the public 
revenues for the expenses of government; and, second, 
where for some reason real estate on which taxes are de
linquent is found undesirable as investments by those 
purchasing at tax sales, and is not sold for want of bid
ders who are willing to pay the delinquent taxes and be 
subrogated to the rights of the public, to authorize the 
issuance of tax-sale certificates by the county treasurers 
to the counties, and other muunicipalities mentioned, be
cause of their interest in the speedy collection of such 
taxes, and to permit them. to hold such certificates on their 
own behalf and as trustees, and to permit the sale and 
transfer of such certificates to those who may be found 
willing to purchase, and thus have the revenues turned 
into the treasury, or, in the event no purchaser of such 
certificates can be found, and the two years' time allowed 
to redeem has expired, to permit the maintenance of an 
action such as might be prosecuted by individual holders 
of such certificates, and obtain a decree of foreclosure and 
sale of the real estate in satisfaction of the lien existing 
thereon. By this plan all real property may be subjected 
to sale for the non-payment of taxes, and the constitutional 

provisions as to redemption be observed; and the county or 
municipality holding the certificate and enforcing the lien 
evidenced thereby, is held responsible only for the amount
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of revenues realized by the sale and the proportionate 
share thereof due to the state or any of its political subdi
visions or any municipality thereof. In all the history of 
legislation concerning the public revenues and the sale 

of real estate in satisfaction of tax liens, but one instance 
of a law authorizing proceedings in the courts and a sale 
by judicial process before an administrative sale made by 
the county treasurer, has come to our knowledge, and this 

law was repealed within a short time after its enactment.  
The. law was evidently intended for a special purpose and 
to meet conditions abnormal in character existing at the 
time of its enactment. It was passed and took effect Feb

ruary 27, 1873, and is entitled "An act to provide relief 
for delinquent taxpayers." General Statutes, 1873, ch.  

66, p. 940. The act provided, in substance, that all taxes 

levied in the territory or state previous to the year 1872 

might be released and discharged in full upon payment of 

the principal, without interest, at any time before Decem

ber 1, 1873. Provisions were then made for the institution 

by county treasurers of one suit in each county for the 

sale of all lands upon which such taxes had not been paid 

within the time mentioned. The act had served its pur

pose and was repealed by the succeeding legislature, and 

at no other time nor by any other act do we find any legis

lative expression indicative of an intention to authorize 

the sale of real estate for delinquent taxes by judicial 

process, save the action is based on a tax-sale certificate 

issued by the county treasurer two years before suit to 

foreclose is instituted.  
Article 1, chapter 77, Compiled Statutes, an act embrac

ing our general revenue laws, was passed in 1879. By sec

tion 179 the owners of tax-sale certificates issued by the 

county treasurer, instead of demanding a treasurer's deed 

after the expiration of two years, were permitted to proceed 

by an action for the foreclosure of the lien evidenced by 

the certificate and cause the tract of land to be sold for 

the satisfaction thereof and of all prior and subsequent 

taxes paid thereon, in all respects, as far as practicable, in
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the same manner and with like effect as though the same 
were a mortgage executed to the holder of such certifi
cate. This section is in itself probably sufficient authority 
for all holders of tax-sale certificates issued by county 
treasurers, whether a county, a municipality, a private 
corporation or a natural person, to institute actions for 
the enforcement of the lien as contemplated therein, but 
a determination of this question is foreign to the present 
inquiry.  

At the time of the passage of the general revenue law 
referred to, there was in force what is now incorporated 
in the Compiled Statutes of 1901, as article 5, chapter 77, of 
the revenue laws. This act was entitled "An act to provide 
a method of foreclosing tax liens upon real estate in cer
tain cases." Sections 1 and 2 were in the former opinion 
construed together, and held to apply only to liens which 
were evidenced by prior tax-sale certificates issued by 
county treasurers at public or private sale. While an in
genious and interesting argument is presented favorable to 
a construction of these sections in harmony with the views 
expressed in Grant v. Bartholomew, supra, and such as 
would permit a county to enforce a tax lien by foreclosure 
proceedings, without an antecedent administrative sale, 
we are satisfied that the interpretation heretofore given 
is the only correct one which the language used is fairly 
susceptible of as expressive of the intention and policy 
of the legislature concerning the subject. Obviously, what 
the legislature did say was that either a person or a corpo
ration having a lien upon real ptoperty for taxes assessed 
might -enforce it by an action in the nature of a foreclo
sure of a mortgage, and that the nature of the lien in favor 
of such person or corporation was that which arose by 
the possession of a tax-sale certificate issued by the 
county treasurer in pursuance of the statute, whether 
at public or private sale, and that the holder should be 
deemed entitled to foreclose the lien within any time not 
exceeding five years; and further, that the taking out of 
a tax dced should in no wise interfere with the rights

704 NEBRASKA REPORTS. [VOL. 66



Logan County v. Carnahan.  

granted by the act. It is, we think, entirely clear that 
the person or corporation mentioned in each of the two 
sections in whose favor the lien existed was regarded as 
being in exactly the same situation and holding by the 
same rights. Any other construction would, in our judg
ment, do violence to the language used. The act is de
clared to be cumulative and not exclusive, and in no wise 
to interfere with, alter or amend existing revenue laws.  
The legislature of 1879 also passed an act embodied in the 
Compiled Statutes, 1901, as article 3, chapter 77, "to 
authorize certain county and municipal officers to pur
chase real estate at tax sale." In it county commissioners 
were authorized to purchase for the use and benefit and 
in the name of their respective counties any real estate 
which had been advertised and offered for sale and re
mained unsold for want of bidders. County treasurers 
were directed to issue certificates of purchase of real 
estate so, sold in the name of the proper county, the 
certificates to remain in the custody of the treasurer; the 
commissioners being authorized to assign them to any 
wishing to buy for the amount expressed on the face of 
the certificate and interest. Similar provisions were also 
made for the taking out of such certificates by the munici
palities of the state on real estate within the corporate 
limits of any city or village. It is expressly provided 
that the real estate thus sold by the county treasurer 
would not result in any liability on the part of the county 
treasurer or city or village treasurer till such certificates 
have been sold by the proper authorities; and that in all 
cases where the tax lien is foreclosed by the county, the 
county treasurer shall be required to account for the pro
portion only of the amount actually received, and that 
credit should be given him for the full amount of the 
taxes charged up against the real estate thus sold. By 
the act approved February 28, 1881 (art. 4, ch. 77, 
Compiled Statutes, 1901), counties holding tax-sale 
certificates after the time of redemption has expired were 
authorized to proceed by action to foreclose such certifi

51
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cates and cause the land to be sold, and it is provided that 
at such foreclosure sale the county commissioners may, if 
deemed best, purchase in the name of their respective 
counties such real estate.  

To sum up, it may be observed that of these several 
sections and different acts, all of which have a bear
ing on the rights of those seeking to enforce in the courts 
a lien for taxes given by statute because of their non
payment by the owner of the property against which 
assessed, section 179, article 1, chapter 77, provides in 
general terms that the owner of any certificate of tax sale 
may, instead of demanding a deed from the treasurer as 
is provided he may do, proceed by an action to foreclose 
the lien evidenced by his certificate of the same character 
and with like effect as an action to foreclose a real estate 
mortgage. By sections 1 and 2 of article 5-a cumulative 
act-authority is given to enforce a tax lien held by any 
person or corporation in an action in the nature of fore
closure of a mortgage at any time after time for redemp
tion has expired within five years, and that such action 
can be maintained either on a certificate of sale made by 
a county treasurer or upon any tax deed issued on such 
certificate, and that the taking out of a tax deed will in 
no wise interefere with the rights granted by the act.  
Article 3 of chapter 77 authorizes county commissioners 
and municipal authorities to purchase at private admin
istiative sale by county treasurers such real estate as has 
not been sold at either public or private sale to private 
investors, and makes provision for the assignment of 
such certificates. It is also provided that county treas
urers shall be required to account only when the county 
or municipal authorities have realized on such certificates 
of sale, either by a sale and assignment of the certificate, 
or by a sale of the property by judicial process in fore
closure proceedings, and then only for the proportional 
amount which shall actually be realized by a sale of the 
land. By article 4 of chapter 77, counties are authorized 
not only to proceed by a foreclosure to sell the property
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on which taxes are a lien, as evidenced by tax-sale certifi
cates issued to them by the county treasurer, but also to 
purchase, if deemed best, the real estate sold at judicial 
sale to satisfy the taxes assessed against the salme; and 
it also provides for a particular method of procedure in 
bringing and conducting the action to foreclose the tax 
lien. Although there may be inconsistencies and incon
gruities in all this mass of legislation, it is not our inten
tion to deal with any question possibly affecting the valid
ity of these several acts, or any portions of them, which 
has not been presented and argued in briefs of counsel.  
It will be observed that the central idea in each of the 
several acts, or in all of them, when considered together, 
is to provide a method for the sale, at least in form, by 
the several county treasurers of all the real estate in the 
several counties on which taxes are assessed, to provide for 
the issuance of tax-sale certificates, and, when the holder 
does not rely on a tax deed, for the foreclosure of othe lien 
evidenced thereby after the time for redemption has ex
pired. This is the substance of the former decision and, as 
it seems to us, is a necessary and the only logical conclu
sion which can be reached after a thorough consideration 
of these several acts.  

It is contended that article 3 of chapter 77, entitled 
"An act to authorize certain county and municipal offi
cers to purchase real estate at tax sale," is unconstitu
tional, because embracing legislation not within the scope 
indicated by its title, and is, therefore, repugnant to sec
tion 11, article 3 of the constitution. It is said the title 
indicates only that a purchase of real estate at tax sale 
may be made by a payment of the taxes due, as in other 
sales made by the treasurer, and that there is nothing 
to indicate that no money was to be paid, nor the treasurer 
required to account for anything, until the taxes had been 
realized by the sale and assignments of the certificates 
thus obtained or by the foreclosure and sale of the prop
erty in satisfaction of the taxes existing as a lien thereon.  
The title is of a comprehensive character, and without spe-
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cial limitations or restrictions. The fact that county com
missioners were authorized to purchase for the benefit 
of the county to which a portion of the taxes are due, and 
for it as trustee of the other divisions to which the taxes are 
due and owing, without paying the money either to the 
county or those for whom it was acting as trustee till real
ized by a sale of the certificate or a foreclosure of the lien, 
is, we think, fairly comprehended within the title of the bill 
as expressed. It does not necessarily follow that because 
co.unties are authorized to purchase, the implication arises 
that the purchase can be made only by a payment in cash 
of the taxes due at the time the sale is made. The county 
is authorized to purchase on account of what is due itself 
and the other divisions for whose benefit the taxes are 
levied, and to pay to those who are entitled to the taxes 
when it is enabled to realize by a sale of the certificate 
or by foreclosure of the lien; and this legislation is, we 
think, embraced within the scope and purview expressed 
by the title. Lancaster' County v. Trimble, 34 Nebr., 752.  

Some objections are also offered to the validity of the 
legislation contained in article 4 of chapter 77, on the 
ground that the title to the act is too restrictive to cover 
and include some portions thereof. What is said on an
other branch, dealing with the alleged invalidity of a por
tion of these laws, will, we think, also dispose of the present 
objection. Even though some parts of an act are uncon
stitutional, as not being embraced within the scope of the 
title or for other reasons, it does not follow for such 
reasons that in every such case the whole enactment must 
fall.  

It is also contended that because some provisions of 
these different acts have been held unconstitutional, or 
should be so held, it must follow that the entire act will 
be declared void because the invalid portions formed an 
inducement to the passage of the remainder. We do not 
think this result necessarily or properly follows. Some 
of these provisions, it is true, have been held invalid, nota
bly that portion of section 2, article 3, chapter 77, au-
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thorizing a sale and assignment of a tax-sale certificate 
held by a county for less than the taxes called for thereby 

(State v. Grahtam, 17 Nebr., 43, 45), and a part of section 
1, article 4. Lanwaster County v. Trimble, 33 Nebr., 121.  

These invalid portions do not, in our judgment, render 

void the whole of each of the two acts in which they are 
found. The remainder of each of the two acts should be 
upheld, as coming within the rule frequently announced 
to the effect that a statute will yield only to the extent 
of its repugnancy to the constitution, and if the remainder 
be found complete and capable of enforcement notwith
standing the invalid portion, it will be held valid unless 
the unconstitutional part was manifestly an inducement 
to the legislature for the passage of the remainder. State 
v. Stuht, 52 Nebr., 209; Scott v. Flowers, 61 Nebr., 620.  
We do not think it can be successfully contended that the 
portion of section 2, article 3, authorizing the sale and 
assignment of certificates of tax sales held by the county 
authorities at not less than fifty per cent. of their face 
value, which has been held repugnant to the provision of 
the constitution against the remission of taxes, was such 
an inducement to the passage of the entire act as to render 
it void, within the meaning of the rule invoked. What the 
legislature undertook to do was to provide for a formal 
sale of all lands for delinquent taxes not sold to other pur
chasers for the amount of the taxes due, and thereafter per
mit the sale and assignment of the certificates, if it might 
be done, and, if not, the foreclosure of the lien evidenced 
thereby after the expiration of two years. The main object 
was to provide ultimately for a sale of the land on which 
the taxes were a lien for their satisfaction. The attempted 

authorization of the sale of the certificates for less than 
their face value, was but one of the means adopted to ac

complish the desired end. What has been said with refer

ence to the invalid portion of section 2, article 3, applies 
equally well to the proviso of section 1, article 4, wherein 
it is declared that no action shall be brought and main

tained by the county authorities unless the amount due
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shall exceed $200. Some other objections have been urged 
upon us, which have not been overlooked, but it is deemed 
unnecessary to discuss them in detail.  

These several statutes all have a bearing more or less 
direct on the question of chief importance which is in
volved in the present controversy. It is a cardinal rule of 
construction that all statutes in pari materia must be 
taken together and construed as if they were one enact-.  
ment, and, if possible, effect given to every provision. Chi
cago, R. I. & P. R. Co. v. 7ernecke, 59 Nebr., 689; 
Dawson County v. Clark, 58 Nebr., 756; Stanton County 
v. Madison County, 10 Nebr., 304; Hendrix v. Rieman, 6 
Nebr., 516. Yielding obedience to this rule, as should be 
done, and considering the several enactments of which we 
have made mention in an effort to ascertain the intention 
of the legislature, we can not escape the conclusion that 
the remedies provided by the legislature for the enforce
ment and collection of taxes upon real estate are adequate 
and efficient and, therefore, exclusive, and that in the ad
ministration of the remedies thus provided, by a resort to 
the courts, a tax-sale certilcate issued by the county treas
urer, either to an individual as purchaser upon payment of 
the delinquent taxes charged against the real estate, or 
to the county or a municipality, as mentioned in the act, to 
be held in trust, is an essential prerequisite on which to 
base foreclosure proceedings and obtain a judicial sale of 
the property covered by the tax lien.  

It is insisted that because part of the taxes assessed, 
which become a lien on real estate, are due to the different 
counties, which also, it is said, act as trustees of an express 
trust in the collection of taxes generally, a county for these 
reasons should be permitted to enforce the lien arising 
from levies of taxes without an antecedent sale, upon gen
eral principles of equity, which may be invoked for the en
forcement of a lien existing in one's favor, even though 
another method for enforcing the lien is provided by stat
ute. To this it may be said that nowhere in the revenue 
law is such a trust created, except for the enforcement of
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the lien after a formal tax sale has been made by a county 
treasurer, or for certain other purposes after taxes have 
been collected by the county treasurer. Ordinarily, the 
treasurer of a county is the trustee and agent of the state 
and its subdivisions for the collection of taxes. This has 
been frequently determined by the prior decisions of this 
court. Compiled Statutes, 1901, ch. 77, sees. 89, 109, 
11,9; Jlortcnsen v: West Point Mfg. Co., 12 Nebr., 
197; Burlington & AI. R. R. Co. v. Buffalo County, 
14 Nebr., 51; Price v: Lancaster County, 18 Nebr., 199; 
Herman v. City of Crete, 9 Nebr., 350; Lancaster County 
v. Trim ble, 34 Nebr., 752; Richards v. Clay County, 40 
Nebr., 45. It is true that in a special sense and under cer
tain circumstances, it is made the duty of the different 
counties to act as a trustee for certain purposes in the 
collection and preservation of the public revenues due to 
the state and its subdivisions for whose benefit taxes are 
levied. This is notably so where a county undertakes the 
collection of taxes by the acceptance of a tax-sale certifi
cate issued as provided by statute, and the foreclosure of 
the lien evidenced thereby in a court of competent juris
diction after the time for redemption has expired. It is 
also true in a case where a. county pursues a defaulting 
county treasurer, as in the case of Thorne v. Adans 
County, 22 Nebr., 825; and where it seeks to collect funds 
belonging to the county treasury which have been de
posited under the depositary law, as in the case of Com
mercial State Bank v. A ntelope County, 48 Nebr., 496. It 
will be seen, however, that the illustrations given are 
readily distinguishable from those cases in which is in
volved the collection of taxes from the property on which 
they are a lien or from a person against whom taxes are as
sessed, which ordinarily belongs to the county treasurer, 
in the execution of the powers and duties of his office.  

The judgment heretofore rendered is, for the reasons 
stated, adhered to.  

FORMER JUDGMENT ADHERED TO.
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DON C. AYERS, APPELLANT, V. OLIVER S. WOLCOTT ET AL., 
APPELLEES.  

FILED DECEMBER 17, 1902. No. 10,424.  

1. Fraudulent Conveyance: ALLEGATIONS. To set aside a conveyance 
of real estate on the ground that it is fraudulent as to subse
quent creditors, such a creditor must allege and prove that 
such conveyance was made with intent to defraud subsequent 
creditors and in contemplation of such future indebtedness.  

2. Allegata et Probata. The allegations of a pleading and the 
proofs thereunder must agree.  

3. - . Where it is alleged that conveyances of real estate were 
made to defraud existing creditors and the proofs show such 
conveyances were executed and delivered prior to the incurring 
of the indebtedness, the petition under the proofs will not 
sustain a decree in favor of the plaintiff.  

4. Evidence. Evidence examined, and as to two of the alleged 
fraudulent grantees, held sufficient to support the findings and 
decree of the trial court in their favor.  

5. Fraudulent Conveyance: RELATIVES. Where conveyances of real 
estate which have the effect of hindering, delaying or defraud
ing existing creditors are executed in favor of the relatives 
of the grantor, it is the rule in this state that such grantees 
are required to show by satisfactory evidence the bona fedes 
of the transaction.  

6. Opinion Modified. On rehearing the decision in Ayers v. Wolcott, 
62 Nebr., '805, is modified, and as modified, adhered to.  

APPEAL from the district court for Merrick county. Re
hearing of case reported in 62 Nebr., 805. Bill in equity 
to set aside fraudulent conveyances. Heard below before 
ALBERT, J. Decree for defendants below. Plaintiff ap
peals. Former judgment of reversal modified.  

Morris, Thorrpson, Prince, Manoah B. Reese, Harry A.  
Reese and Jefferson H. Broady, for appellant 

John C. Martin and Joln Patterson, contra.  

HOLCO\B, J.  

This cause comes here by appeal, and is now submitted 
on rehearing. The former decision, reversing the decree
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of the trial court in favor of the defendants, is found in 
Ayers v. Wolcott, 62 Nebr., 805. The case need not here 
be restated. The petition, a creditors' bill, is framed on 
the theory that the several conveyances of real estate 
which it is sought to have vacated, and the real estate 
therein described subjected to the satisfaction of the 
plaintiff's debt, were made and delivered in fraud of the 
rights of the existing creditors of the grantor, 0. S. Wol
cott. The other defendants, his four children, who were 
grantees of different tracts of real estate, each answered 
separately and by proof undertook to uphold the convey
ance made to each grantee, respectively. It is conclusively 
shown by the evidence that the conveyances made to the 
defendants Walter and Donzella Wolcott, respectively, 
were executed and delivered prior to the incurring of the 
indebtedness afterwards reduced to the judgment which 
is made the basis of this action. The rule seems to be 
well settled that, to set aside a conveyance on the 
ground that it is fraudulent as to subsequent creditors, 
such creditors must allege and prove that such con
veyance was made with intent to defraud subsequent 
creditors and in contemplation of such future indebted
ness. Kemper v. Renshaw, 58 Nebr., 513; Rockford Watch 
Co. v. Manifold, 36 Nebr., 801; Graham v. Estate of Town
send, 62 Nebr., 364; Leasure v. Forquer, 27 Ore., 334, 41 
Pac. Rep., 665; Burton v. Platter, 53 Fed. Rep., 901; 
Petree v. Brotherton,* 32 N. E. Rep. [Ind.], 300; Harlan 
v. Maqlaughlin, 90 Pa. St., 293. The rule is also well es
tablished and invariable to the effect that the allegations 
of a pleading and the proofs thereunder must agree.  
Traver v. Shaefle, 33 Nebr., 531; Clarke v. Omaha & S. W.  
R. Co., 5 Nebr., 314; Imhoff v. House, 36 Nebr., 28. Inas
much as the appellant's rights, whatever they may be, must 
be determined by the rule of law as applicable to convey
ances made to defraud subsequent creditors, it follows that 
the allegations in the petition that the conveyances were 

*133 Ind., 692; opinion filed October 27, 1892. Motion for rehearing 
overruled March 9, 1893.
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made with intent to defraud existing creditors are not suf
ficient to sustain a decree in plaintiff's favor under the 
proofs as to the two defendants mentioned, and therefore 
the decree of the trial court dismissing the action, at least 
as to them, was proper.  

It may also be said that the evidence as to these defend
ants is, probably, sufficient to support the decree of the 
trial court in their favor. Treating the petition as stat
ing a good cause of action as to subsequent creditors, they 
were not, under the evidence, grantees under conveyances 
wholly voluntary and without consideration. They each 
received but a small quantity of land, compared with the 
total amount conveyed by the senior Wolcott to all his 
children. Donzella obtained but eighty acres and Walter 
a quarter section. The evidence justifies the inference 
that each had an equitable interest in the land conveyed, 
by reason of having advanced the purchase money at the 
time title was acquired in the name of the senior Wolcott, 
and that the latter held but the naked legal title. There 
is, we think, sufficient evidence to support the finding and 
decree of the trial court, which apparently went on the 
theory that none of the several transactions were fraud
ulent as to the plaintiff as a creditor of the senior Wolcott, 
the grantor. As to these two defendants the evidence, we 
think, warrants the inference that the specific tracts of land 
included in the conveyances to them, respectively, were 
equitably theirs, as the beneficial owners and that the con
veyances made by the parents were bona-fide transactions, 
having the effect of merging the legal and equitable estates 
in the true owners. While the question may not be en
tirely free from doubt, we are disposed to the view that 
as to these two defendants it can not be said that the de
cree of the trial court is so unsupported by competent 
evidence as to be clearly wrong.  

The bulk of the ranch property, all lying in a body, save the eighty-acre tract conveyed to Donzella, was con
veyed to the two sons, George and Reuben, by separate 
instruments of conveyance. These defendants were at the
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time ostensibly in possession and control of all the land 
conveyed to them,-uscd and farmed it for stock and agri
cultural purposes. It is manifest the elder Wolcott pos
sessed a substantial interest in the property and held the 
legal title until the delivery of the conveyances to the de
fendants. It is equally clear that the credit was extended 
on the faith of his ownership of such lands. While all the 
conveyances were executed at the same time, the delivery 
to the two sonis last named wa.s not made until several 
days subsequent to the incurring of the indebtedness which 
it is sought to have satisfied by these proceedings. While 
delivery is presumed to be on the date of the execution 
of such an instrument, this presumption may be overcome, 
and delivery shown to have been made at another time.  
It thus appears that the transaction by which the ranch 
property, with the exceptions mentioned, was conveyed to 
George and Reuben was not completed until a time sub
sequent to the date the grantor had incurred the liability 
in favor of the plaintiff, and that as to them the plaintiff 
or his predecessor in title was an existing creditor. As 
to these two grantees, then, the petition and the proofs 
conform, and the defendants' rights must be determined 
under the rules with respect to conveyances of real estate 
which have the effect of hindering, delaying or defrauding 
existing creditors. Where such conveyances are executed 
in favor of relatives, it is a well-recognized rule in this 
state that it devolves upon such grantees to show by satis
factory evidence the bona fides of the transaction. Fisher 
v. Herron, 22 Nebr., 183; Bartlett v. Cheesbrough, 23 
Nebr., 767; Plum mer v. Rummel, 26 Nebr., 142; National 
Bank of Conmmerce v. Chapman, 50 Nebr., 484; Blair 
State Bank v. Buin, 61 Nebr., 464.  

That the elder Wolcott made the conveyances in antici
pation of incurring the indebtedness which was contracted 
the secon-I day thereafter, we think there can be no rational 

doubt, as was held in the first opinion. It is obvious that at 
the time he incurred the indebtedness he was not only the 
owner and holder of the legal title to all this property, but
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was in fact the real owner of much, if not all, of it, and vol
untarily conveyed all his interest therein, without an ade
quate consideration. It is, probably, true the grantees had 
an equitable claim to some of the property, inasmuch as 
they, with the senior Wolcott, had by their joint labor and 
accumulations acquired the property; the legal title al
ways being transferred to the father. Had the grantees 
been contented with a bona-fide adjustment of their re
spective interests in the property and a division thereof in 
conformity with such interests, leaving to the elder Wol
cott that which was rightfully his, an entirely different 
question would be presented. The father was without 
question the absolute owner, legally and equitably, of 
much of the property, and had such substantial interest 
and ownership therein as to render a voluntary convey
ance thereof fraudulent as to his creditors. He could not, 
in law or good conscience, by the method adopted, deprive 
himself of all his property in this real estate without a 
consideration and thereby deprive his creditors of their 
just demands. The sons must have known, and un
doubtedly did know, that in the purchase of the horses for 
which the indebtedness was incurred, and of which pur
chase they were the beneficiaries, and the conveyance of 
the ranch property to them, the senior Wolcott had ren
dered himself insolvent and unable to meet his liabilities, 
and that such transfers were in fact a fraud upon his 
creditors, who had sold him the horses relying on the faith 
of his ownership of the real estate in controversy. They 
have not, as is rightfully held in the former opinion they 
should do, established as the law requires them to do the 
bona fides of the transactions which are attacked by these 
proceedings. That opinion discusses the facts sufficiently, 
and the conclusions therein reached as to the defendants 
Reuben and George, in our opinion, are the only ones that 
can be justly arrived at, and should be adhered to.  

The former decision is therefore modified to the extent of 
affirming tLe decree of the trial court as to the defendants
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Walter Wolcott and Donzella Burke, nae Wolcott; other
wise it is adhered to.  

JUDGMENT ACCORDINGLY.  

REBECCA 11. CLARK V. JOHN D. THORNBURO.  

FILED DECEMBER 17, 1902. No. 11,156.  

Section: QUARTER: CORNER: LOCATION: SURVEY: WITNESS: EVIDENCE: 
MEASUREMENTS: FIELD NOTES: GOVERNMENT SURVEY. If the 

location of section and quarter section corners by the original 
government survey can be ascertained, they are not to be 
moved, but will control all other surveys; but when the marks 
of the government survey have been obliterated; and the loca
tion of the corners by that survey can not be established by 
witnesses who know where they were located, resort must 
be had to other evidence, and in the absence of any other 
proof, the measurements indicated by the field notes of the 
government survey must control.  

2. Division Line: GOVERNMENT SURVEY: ACQUIESCENCE: LIMITATION: 
QUESTION OF FACT FOR JURY. Where a division line, supposed 
to be the true line established by the government survey, 
has been acquiesced in by the parties interested for more 
than ten years, it is conclusive of the location of the boundary 
line; but whether such line was agreed upon, or has been 
acquiesced in as the true division line, is a question of fact 
to be submitted to the jury in a proper case.  

ERROR from the district court for Gage county. Action 
in ejectment. Tried below before LETTON, J. Judgment 
for defendant. Plaintiff brings error. Affirmed.  

Albert H. Babcock, for plaintiff in error.  

'Alfred Hazlett and Fulton -Jack, contra.  

SEDGWICK, J.  

This action in ejectment was begun in the district court 
for Gage county. The trial resulted in a verdict and judg
ment for defendant, and the plaintiff brings the case here 
upon petition in error. The controversy involves the loca
tion of the division line between the farms of the re-
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spective parties. The principal contentions of the plain
tiff appear to be: First, that the verdict of the jury is 
contrary to the evidence as to the location of the true 
line; and, second, that more than ten years before the 
commencement of this action the parties agreed upon a 
line between them, and have ever since recognized the line 
so agreed upon as the true division line until a short time 
before the commencement of this action, when the defend
ant removed the fence from that line and made claim to 
the land in dispute.  

1. As to the first proposition of the plaintiff, it is suffi
cient to say that there is a large volume of evidence as 
to the true location of the line according to the original 
survey, and that evidence seems to us to preponderate in 
favor of the finding of the jury. But, however that may 
be regarded, it certainly is not so clearly against the ver
dict as to require the judgment to be reversed on that 
account. The parties had occupied these respective lands 
for about thirty years when this action was begun. Dur
ing that time various surveys were made by different sur
veyors apparently more or less qualified, and of these 
surveys, the ones relied upon by the plaintiff are princi
pally predicated upon the location of a certain red-granite 
stone, or "nigger-head," as it is called in the evidence, 
supposed by them to mark the quarter corner on the east 
side of the section in which their lands lie. The field 
notes of the government survey recite that this quarter 
corner is marked by a limestone, 15x12x3 inches in size, 
and a great preponderance of the evidence shows that the 
stone relied upon in the surveys referred to did not con
form in any respect to the description of the stone in the 
field notes of the government survey. It is shown by care
ful measurements, and is substantially conceded, that the 
red-granite stone referred to was so far from the point 
where the true monument should be located according to 
the measures indicated by the field notes of the original 
survey as to greatly discredit the claim that it is the monu
ment placed there by the government surveyors. The
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evidence clearly shows that from the time that the ques
tion of the true line between these parties was seriously 
discussed it was continuously maintained upon the one 
side, and more or less debated uponi the other, that this 
red-granite stone was not upon the true line, and was 
never placed for the purpose of marking the line. This 
question was involved in the case of Bartran v. Shermavn, 
49 Nebr., 181. Of course, if the location of the corners 
by the original government survey can be ascertained 
they are not to be moved, but will control all other sur
veys; but when the marks of the government survey have 
been obliterated and the location of the corners by that 
survey can not le established by witnesses who know 
where they were located, resort must be had to other evi
dence, and in the absence of any other proof, the meas
urements indicated by the field notes of the government 
survey must control. The circumstance that, as in this 
case, the measurements required by the field notes would 
result in an equal division of the land between the two 
quarter sections, strengthens the force of the field notes 
as evidence of the true location of the line. We think 
that the verdict of the jury, so far as it depends upon the 
location of the true line, as established by the government 
survey, is amply supported by the evidence.  

2. The second )rincipal ground of the plaintiff's con
tention presents a more serious question. In 1882 the 
plaintiff and defendant united in building a division 
fence between their respective farms. It is true that as 
to whether this division fence was placed by agreement 
between the parties that it should be and remain the per
manent boundary line the evidende is conflicting, and the 
finding of the jury upon that point is well supported by 
the evidence. But this fence remained continuously as 
placed in 1882 until the defendant, upon his own motion 
and without consent of the plaintiff, removed it, in 1898, 
and took possession of the land in dispute, which had 
been separated from his own by the fence in question.  
"Where a corner supposed to have been established by the
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government in the surveys of public lands has been ac
quiesced in by adjoining owners of such land for nearly 
ten years, and improvements made and the land broken 
up to the line thus established, there is a presumption in 
favor of such corner being the true one, which can only 
be overcome by clear proof that it was not established 
by the government." Coy v. Millbr, 31 Nebr., 348. When 
a line so established is acquiesced in by the parties for 
a period equal to that fixed by the statute for gaining 
title by adverse possession, it is conclusive of the location 
of the boundary line. 2 Herman, Estoppel, sec. 1129.  

It was earnestly contended by the defendant that at 
the time this fence was built the true location of the line 
was absolutely uncertain, and that they had no means 
at hand to settle the dispute; that it was contemplated 
by both parties that at some time in the future the true 
line would be located, and the fence in question was built 
as a temporary matter, and it was never intended by 
either party nor acquiesced in by them as a true line.  
We do not feel satisfied that the verdict of the jury is 
so clearly unsupported by the evidence on this point as 
to require its reversal.  

There being no sufficient evidence of an agreement at 
the time that this fence should mark the boundary line, 
the circumstances tending to show how it was afterwards 
regarded by the parties are important. It does not ap
pear that the plaintiff regarded the dispute as to the true 
location of the division line settled by the location and 
building of the fence in question. On the other hand, the 
plaintiff's husband, who has actively managed the whole 
controversy for her, attempted to exercise rights of owner
ship on defendant's side of the line on which the fence 
was placed, insisting that the fence did not mark the true 
line, and continued this conduct until about the time 
that the result of litigation which involved some of the 
questions in dispute demonstrated that there was a possi
bility that this line was more favorable to plaintiff than 
the true line would be. The defendant testified directly
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that no agreement was made that this fence should be the 
permanent line. He says that before building the fence 
he "told Mr. Clark that there was a dispute about that 
line and when we found the true line, why, then we could 
put our fence where it belonged." Defendant's two sons 
testified to facts which, if believed, tend to show that 
neither the plaintiff nor the defendant recognized this 
fence as marking the true boundary line. These witnesses 
were corroborated by other witnesses, who appeared to be 
disinterested, and we find nothing in the record to show 
that the jury was not justified in believing this evidence.  
We do not think that the verdict of the jury is so clearly 
unsupported by the evidence at this point as to require 
a reversal.  

The foregoing considerations also dispose of the plain
tiff's claim of title by adverse possession. If the under
standing between the parties was that the location of the 
fence was temporary, and that it should be removed when 
the true line was finally established, plaintiff's occupa
tion of the land in question would be permissive, and 
would not constitute such adverse possession as could 
ripen into a perfect title.  

The plaintiff does not seem to be in a position to com
plain of references made during the trial of this case to 
the record and controversy in the case of Bartram v. Sher
man, above referred to. Of course it would not be proper 
to contend before the jury that the decision of the former 
case was binding upon the parties to this litigation. In 
both cases, the reliability of the red-granite stone referred 
to as a government monument was involved, and some 

of the witnesses upon that trial were also witnesses in 

this case, and both parties to this litigation seem to have 
referred freely to the former trial. But it appears that 

whenever the attention of the trial court was called to 
attempts to violate the rule in this respect, prompt rulings 
of the court protected the rights of the parties in that 

regard.  
In instruction No. 6, given by the court on its own 
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motion, the jury was told: "If you find from the evidence 

that the possession and occupancy of the land in dispute 
by the plaintiff while held by her was broken or inter

rupted by the defendant, claiming title thereto, with the 

plaintiff's knowledge of such breach of possession, or in

terruption, then the ten years would not begin to run 

until the time of such interruption, and you must deter

mine from the evidence whether any such entry and breach 

of possession took place. This applies only to the ques

tion of title by adverse possession." And it is insisted by 

the plaintiff that "this instruction does not apply to any 

testimony in the case." The defendant testified that in 

1891 he caused a survey of this land to be made, and for 

that purpose went with the surveyor upon the land and 

ascertained the line in about the location he now claims 

it to be, and the surveyor marked the line with stakes 

placed along the line, and that the plaintiff knew of this 

survey at the time, and knew that the defendant claimed 

the land to the line so marked, and made no objection 

thereto. If the jury believed this evidence, and also found 

that there was no agreement between the parties that this 

fence should mark the permanent division line, but on the 

other hand, it was regarded by both parties as a temporary 

fence, and not linmiting the rights of either party, then the 

jury would be justified in finding that the possession and 

occupancy of the plaintiff of this particular land in dis

pute was not so unbroken and continuous as would estab
lish the plaintiff's title by adverse possession.  

It is also complained that the instructions of the court 

required plaintiff to establish her case by a "fair" pro

ponderance of the evidence. It is true that a preponder
ance only is required, and any qualifying words that may 
be used seem rather to cloud the issue than to clarify it, 
but it is not necessarily prejudicial error to use the word 

"fair" in this connection. Altschuler v. Cobum, 38 Nebr., 
881. It is not apparent that the rights of the plaintiff 
were prejudiced thereby in this case.  

Plaintiff complains of the refusal of the court to give
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instruction No. 7, requested by the plaintiff; but this 
instruction seems to be embodied substantially in instruc
tion No. 4 given by the court on its own motion.  
There are a number of other rulings of the court which 
are complained of by the plaintiff in error, but as these 
questions are not argued to any considerable extent in 
the plaintiff's brief, and upon examination we are unable 
to find any error therein, it is unnecessary to further ex
tend this discussion.  

We find no error in the record requiring a reversal of 
the judgment, and it is therefore 

AFFIRMED.  

JOHN CUNNINGHAM V. MARGARET W. HOLMES.  

FILED DECEMBER 17, 1902. No. 12,215.  

Commissioner's opinion, Department No. 1.  

Promissory Note: EscRow: BoNA-FIDE PURCHASER. Where a nego
tiable promissory note has been, before its maturity, duly in
dorsed and delivered in escrow, with the contract of its pur
chaser to convey in consideration of it certain land, and pro
ceedings were necessary to enable the purchaser of the note 
to convey the land and carry out the contract for which 
the note was taken, the fact that such proceedings were not 
completed, and the contract not fulfilled, and the note not 
delivered by the depositary to the purchaser until after it 
matured, will not deprive the buyer of the rights of a bona
fide purchaser before maturity, where he has completed the 
transaction in ignorance of any defense.  

ERROR from the district court for Dawson county.  
Action. in the nature of assumpsit on one promissory note.  
Tried below before SULLIVAN, J. Verdict and judgment 
for plaintiff. Defendant brings error. Affirmed.  

Cook, for plaintiff in error.

Warrington and Blessington., contra.
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HASTINGS, 0.  

At the trial of this case the district court instructed 
the jury at the close of the evidence to return a verdict 

for the plaintiff for the full amount of the note sued upon, 
with interest. From a judgment on this verdict the de
fendant brings error. He complains of errors: (1) By 
instructing in favor of the plaintiff; (2) by instruct

ing in favor of the plaintiff for the full amount of the note 
and interest; (3) by instructing that plaintiff was an 

innocent holder for value. Other assignments raise the 
same questions in general terms, and the seventh one is 
that the court erred in overruling a motion for a new trial.  
The sole question arising, therefore, is whether or not it 
was error for the trial court to tell the jury to return this 
verdict for the full amount of the note and interest.  

The note itself is as follows: 

"$200.00. LINCOLN, NEB., Oct. 22, 1895.  
"Oct. 1, 1896, after date, for value received, we or either 

of us, promise to pay to the order of Alfred Millard two 

hundred dollars at the Lexington Bank, Lexington, Neb., 
with interest at ten per cent. per annum, payable annu
ally from maturity. It is expressly understood and agreed 
that all the makers of this note are principals thereon: 
the indorsers severally waive presentment for payment, 
protest, and notice of protest, and notice of non-payment 
of this note, and all defense on the ground of any exten
sion of the time of any of its payment or any part thereof 
that may be given by the, holder or holders to them or 
either of them. (Signed) JOHN CUNNINGHAM." 

Plaintiff claims to have purchased it before maturity 
in the usual course of business, without notice of any de
fenses. Defendant admitted signing the note; says that 
no consideration was given for it by the payee; that de
fendant's signature was obtained by one Darr, cashier at 
the time of the Lexington Bank, by representing that the 
note was in favor of the bank and the renewal of one held
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by it against Peter Kelley, and on which defendant was 
surety; that defendant is unable to see well, and the note 
being upon the blank used by the bank, defendant signed 
it without observing that it was to a different payee; that 
it was agreed that Kelley was to sign the note before it 
should be binding upon defendant; that Darr well knew 
the representations to be false and made them for the pur
pose of defrauding defendant; that the payee had no in
terest in the note then or ever; that the indebteduss on 
the note for which this was to be a renewal, was incurred 
by a loan in 1887 or 1888 of $75 by the bank to Peter 
Kelley; that at the time of making the loan the agreement 
between the bank and Kelley was for the payment of 18 
per cent. per annum interest; that this debt was renewed 
from time to time, and usurious interest paid and con
tracted for, and that Darr represented to defendant that the 
note sued on was a further renewal of this indebtedness.  
Defendant alleged that Kelley had paid as interest on the 
usurious loan more than the amount obtained by him, and 
that the claim of the bank had been satisfied. He denied 
plaintiff's allegations of purchase without notice before 
maturity.  

Defendant's counsel in this court apparently concedes 
that the usury and fraud in the note, if it exists, would not 
amount to a defense if the plaintiff was, as the trial court 
held, a bona-fide purchaser before maturity. The evidence 
adduced by the defendant, however, is sufficient to entitle 
him to have the case submitted to the jury as to these de
fenses, unless they are prevented by the bona fides of 
plaintiff's purchase.  

The question as to whether or not plaintiff is a bona
fide holder before maturity, rests upon the deposition of 
the plaintiff and the evidence of Darr. Plaintiff's evidence 
is to the effect that she purchased the note from Darr and 
C. F. Spencer; that she took it in part payment for some 
real estate that she sold them; that at the time she knew 
of no defenses to the note, nor any claim of such defenses; 
that she conducted the transaction personally, and made
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inquiries as to the responsibility of the defendant and 
learned that he was considered financially good for the 
amount of the note.  

It appears that the contract for the real estate, in con
sideration of which plaintiff claims to have taken the note, 
was entered into May 16, 1896. It recited the sale of cer
tain real estate by the plaintiff to Darr and Spencer "for 
the consideration of $400 cash and one promissory note of 
J. Cunningham for $200 and interest thereon from Oc
tober 1, 1896," and deeds for certain property in the city of 
Lexington. The cash was to be deposited in a Lexington 
bank. The Cunningham note and the deeds of Darr and 
Spencer to plaintiff for the property she was getting, and 
a check for $400 were to be deposited with E. A. Cook, to 
be held until the completion of the trade by plaintiff's 
obtaining leave to sell the land and reinvest the money for 
the benefit of minors interested in it, and on such leave 
being obtained, plaintiff was to convey the land and re
ceive the $400 and the Cunningham note, and interest on 
it, and the deed for the property coming to her. It appears, 
by agreement of parties, that this contract was not carried 
out until after October 1, 1896, when the note had ma
tured; but it was carried out, and the note delivered by 
Cook in pursuance of this agreement, after its maturity.  
It is alleged that the taking of the note in exchange for 
property in this manner was not a getting of it in the 
usual course of business and that the property was actu
ally obtained after the note's maturity, and for these two 
reasons, all defenses are good against it. No cases are 
cited to the first contention, and it seems unnecessary to 
discuss it further. The obtaining of a note in exchange 
for property seems quite as much in the usual course of 
business as the getting of it for cash. In Kimbro v. Lytle, 10 Yerg. [Tenn.], 417, a note is said to be taken in the 
usual course of business where the holder has given for 
the note his money, goods or credit, at the time of receiv
ing it, or has, on account of it, incurred some loss or lia
bility. This is quoted with approval in Merchants' Bank
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v. McClelland, 13 Pac. Rep. [Colo.], 723, and is certainly in 
accordance with business practice. The doctrine is broad 
enough to cover the other objection in the case, also. The 
contract which was placed in escrow, and on which the 
note was received by the holder of the escrow, provided 
that the possession of the property which plaintiff was 
conveying should be turned over to Darr and Spencer.  
When they took posession of it, does not affirmatively ap
pear, but on the credit of this note, plaintiff gave them a 
right to such possession. She obligated herself on the 
strength of its validity and long before its maturity to ac
cept it, and as her uncontradicted evidence shows, did accept 
it, without any knowledge of any defenses against it. The 
transfer of this indorsed paper to the holder of the escrow 
for her benefit and in consideration of this agreement, 
would seem to be a transfer in the due course of business.  
Whether the title should be deemed to have been in the 
depositary from that time until- he turned it over to plain
tiff, or whether her title should be held to relate back to 
that time, seems not important. Justice seems to require 
that effect be given to the indorsement when it was made, 
and when the note passed out of the control of the payee, 
with no knowledge of any defense, she could not lawfully 
refuse to carry out her agreement to take the note. She 
had certainly both parted with property and incurred a 
liability for the note before its maturity.  

No error is found in the record, and it is recommended 
that the judgment of the district court be affirmed.  

LOBINGIER and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is

AFFIRMED.
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'ILLIAM H. MILES ET AL. V. CHARLES WALKER ET AL.  

FILED DECEMBER 17, 1902. No. 12,344.  

Commissioner's opinion, Department No. 1.  

1. Attorney: CLIENT: STATEMENT OF FACTS: CRIMINAL PROSECUTION: 

PROSECUTING WITNESS: JURY. Where a statement of a party 
to his attorney. before instituting a criminal prosecution in
cluded a statement of facts claimed to have been personally 
known to the prosecuting witness, a jury which decides that 
such statement of facts was untrue, was justified in holding 
the attorney's advice given with reference to such statement 
to be no defense.  

2. Malicious Prosecution: GUILT AS TO SnIlLAR OFFENSES. In an action 
for malicious prosecution, the fact as to whether or not the 
accused person was guilty of other offenses similar in char
acter to the one charged in the complaint against him is imma
terial.  

3. Instruction: ISSUE: QUESTION OF FACT: REFUSAL. An instruction 

which submits to the jury as an issue in the case a question 
of fact, which is admitted by the pleadings, is properly refused.  

4. - : MALICE: DEFINITION: STARE DEcIsIs. An instruction which 

defines malice substantially in the terms approved in the case of 
Tucker v. Cannon, 32 Nebr., 444, is not erroneous for that reason.  

5. - : PROBABLE CAUSE: DEFINITION. Telling the jury to con

stitute probable cause there must be enough facts and cir
cumstances to warrant "a cautious man in believing the 
accused guilty," is not reversible error, where defendant him
self has asked to have the question of the existence of prob
able cause submitted to the jury.  

6.. Want of Probable Cause: DIscHARGE BY MAGISTRATE. Plaintiff's 

discharge by an examining magistrate, is admissible in evidence 
as tending to show want of probable cause for the criminal 
complaint against him.  

7. Malicious Prosecution. Malicious prosecution is an attack upon 
reputation, and plaintiff, in an action for it, if successful, is 
entitled to recover his damages from that cause.  

B. Evidence: CouT REPORTER'S NOTES: CROss-ExAMINATION. A court 

reporter's evidence, in which he swears from his notes to 
previous statements of a witness, should not be stricken out 

merely because the reporter admits on cross-examination that 
he has no recollection independent of his notes.
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ERROR from the district court for Frontier county.  

Action in the nature of case, for malicious prosecution.  

Defense, advice of counsel. Tried below before Nonsis, J.  

Verdict and judgment for $30. Affirmed.  

Searle, for plaintiffs in error.  

Charles H. Tanner and White, contra.  

HASTINGS, C.  

The errors claimed in this action for malicious prosecu

tion, in which the plaintiff obtained judgment and which 

defendants bring here, are ten in number: (1) Insufficiency 
of the evidence; (2) refusal of evidence of other similar 

acts of plaintiff as a ground for probable cause to believe 

him guilty as charged by the defendant Miles; (3) refusal 

of an instruction that plaintiff must prove by a fair pre

ponderance of the evidence that defendants instituted the 

prosecutions complained of, that they were without prob

able cause and were malicious, and the giving of one in

stead that plaintiff was alleging such facts and must prove 

by a preponderance of the evidence the material allega
tions of the petition; (4) the giving in instruction 3 of 

an unfair definition of malice and of undue prominence 

to certain evidence; (5) defining in the fifth instruction 
probable cause as "circumstances sufficiently strong to 

warrant a cautious man in believing the accused person 

guilty"; (6) error in telling the jury that the discharge 
of plaintiff was a fact to be considered "as showing that 
the defendant was innocent of the crime charged"; (7) 
instructing the jury, that they might include 'damages for 

any injury to plaintiff's reputation'; (8) that the tenth 
instruction given was unfair and prejudicial and submitted 
matters as to which there was no testimony; (9) the in
structions were contradictory and misleading; and (10) 
that there was error in admitting as evidence the court 
reporter's notes taken in another case in which defendant 
W. H. Miles had testified.
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The insufficiency of the evidence is claimed on the ground 
that the undisputed evidence shows a full disclosure to the 
county attorney and also to Charles H. Tanner, defend
ants' counsel, and the institution of the action on the 
county attorney's advice.  

The complaint on which plaintiff was arrested was first 
filed in county court, and charged that plaintiff, jointly 
with his father, had wantonly and maliciously thrown 
down and injured a pasture fence belonging to Nellie 
Miles. On a hearing before the county judge, plaintiff was 
discharged. The following day plaintiff was again ar
rested on the same charge. This time he was brought 
before a justice of the peace at Curtis, Nebr. He was 
again discharged and another complaint lodged against 
him for the same offense before another justice of the 
same county. This complaint was also dismissed. A 
fourth one was filed before a third justice of the county.  
This last one was dismissed four days later by the prosecut
ing witness. The last two complaints were signed by 
Charles H. Tanner by procurement, as is claimed, of Miles 
and his wife. A fifth complaint seems to have been filed 
by Mr. Tanner before the county judge, but never brought 
to hearing.  

The complaints were all for the same offense, and 
apparently brought under section 103 of the Criminal 
Code of this state, which imposes a fine of not more than 
$100 or imprisonment for not more than thirty days, or 
both, for wantonly or maliciously throwing down a fence 
around another's inclosure. There seems to have been a 
preliminary hearing before the county judge on the first 
complaint, and it was dismissed. The complaints before 
Justice Taylor and Justice Sparhawk were dismissed ap
parently on the ground of the former hearing before the 
county judge. The defendants Miles and his wife seem to 
have determined to have another hearing of their com
plaint on its merits, principally in order to introduce testi
mony of their daughter of twelve years to an admission of 
Charlie Walker's that he tore the fence down. The specific
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dispute in the case as to the facts seems to have been 

whether Charles Walker admitted to W. H. Miles that he 

and his father took down the fence, and whether the fence 

in question was not wholly upon premises known as the 

Ballantine ranch, held by the Walkers under lease. This 

admission was denied by Walker, and the fact of the fence 

being on the Ballantine premises leased by the Walkers 

seems to be now admitted. The county attorney says he 

suggested that this would be a defense, and Charles H.  

Tanner swears that he advised the defendants that it could 

not be.  
The evidence as to the completeness and good faith of 

Mr. Miles's statement to the attorneys is so far conflicting 
that it seems to have included statements of fact which are 

disputed and of which W. H. Miles claimed to have per

sonal knowledge. If the jury decided that these were false, 
they would be correct in saying that the advice of attorneys 

was no protection. We are not able to say, as a matter of 

legal conclusion, that the jury should have found for de

fendants because of such advice.  
Evidence was tendered that plaintiff had taken down 

other fences that connected with those on the Ballantine 

ranch at other times within the preceding two years. In 

the offer was included the further fact that a statement 

of this and of its justification by the Walkers on the ground 

of instructions from Ballantine and also of legal right to 

take the fence away as being on the Ballantine ranch, had 

been communicated to W. H. Miles. The latter part of the 

offer might possibly have been material. If such matters 

had been told Mr. Miles, and he believed them, it would 

tend to create a bona-fide belief in his mind that Walker 

took down the fence as charged in these complaints. But 

the question asked and ruled out, was simply as to the fact 

of Walker's removing other fences, which was, of course 

immaterial. What Miles in good faith supposed, was the 

only thing in question as to-the other fences. There was no 

error in refusing to permit this question. , Carson v. Edge

worth, 43 Mich., 241, 5 N. W. Rep., 282; Bullock v. Lind-
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say, 9 Gray [Mass.], 30. Even the rest of the offer was 
of very doubtful admissibility.  

The complaint of error in refusing the first instruction 
tendered by defendants is not well taken. It sought to tell 
the jury, in substance, that they should find for defendants 
unless they found the prosecutions were carried on by de
fendants, that the latter had no probable cause for believ
ing plaintiff guilty, and that defendants acted upon malice.  
This instruction was bad because it submitted to the jury 
an issue as to the carrying on of prosecutions, which is ad
mitted. The trial court in its instruction 1 stated that 
these things were alleged by plaintiff and plaintiff must 
prove "the material allegations of the petition." By in
struction 3, the jury were told that the material allegations 
were that the prosecutions were malicious, were termi
nated, and were without probable cause. This sufficiently 
showed what was meant by "material allegations" in the 
former instruction.  

The third instruction is complained of as misinforming 
the jury as to the meaning of malice. There seems no 
definition of malice in it. In the following instruction, also 
excepted to by defendants, malice is defined as "any indi
rect motive of wrong * * *"; and, "in the legal sense, any 
unlawful act which is done willfully and purposely to the 
injury of another is, as against that person, malicious; 
and by malice is meant, not the act but the reasonable mo
tive which prompts the act, it consists of a. bad motive or 
such reckless disregard of the rights of others as to show 
an evil intent; it is an action based upon an improper mo
tive and does not necessarily presuppose personal hatred, 
ill will or revenge. The improper motive or want of proper 
motive inferable from a wrongful act based upon no reason
able ground constitutes of itself all the malice deemed 
essential in law to the.maintenance of the action. The 
malice necessary to be shown in order to maintain this 
action is not necessarily revenge or other base and malig
nant passion; whatever is done willfully and purposely, if 
it be at the same time wrong and unlawful, and that known
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to the party, is in legal contemplation, malice; if, however, 
the accused is in fact guilty of the offense charged, that 
would be a complete defense in this action and it would be 
immaterial whether the proceedings complained of were 
malicious or not." There seems nothing of which defend
ants can complain in this instruction. Most of it is to be 
found approved in Tucker v. Cannon, 32 Nebr., 444, 446.  

The fifth instruction is complained of especially because 
it told the jury that to constitute probable cause for a 
criminal prosecution there must be enough facts and cir
cumstances to warrant "a cautious man in believing the 
accused guilty." This language also seems to have been 
approved by this court. Chicago, B. & Q. R. Co. v.  
Kriski., 30 Nebr., 215, 229, and in Tucker v. Cannon, 32 
Nebr., 444, 446, on a rehearing of the latter case. The in
struction as a whole would be subject to the objection that 
it submits to the jury the question of probable cause.  
Doubtless this should not be done. An instruction upon 
hypothetical facts, in accordance with the evidence on 
each side, should be given, and the jury told that such facts 
show or do not show probable cause. Turner v. O'Brien, 5 
Nebr., 542. But the defendants in this case tendered an in
struction submitting, under a general definition, this ques
tion of probable cause to the jury, and can not be heard 
to complain that there was error in submitting it.  

It is urged that there was error in telling the jury in the 
seventh instruction that plaintiff's discharge on the com
plaints was to be considered as tending to show innocence 
of the charge. No authority is cited for this complaint. In 
2 Greenleaf, Evidence, section 455, it is said that a dis
charge by an examining magistrate is prima-facie evidence 
of want of probable cause. Some cases are cited in the 
note to the effect that it does not amount to a prima-facie 
showing, but none that' it is not admissible. It is not 
thought that there was error in this respect.  

It is complained that the court told the jury that plain
tiff, if entitled to recover, was entitled to damages for any 
injury to his reputation growing out of these prosecutions.
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This is declared to be no action for libel and slander, and it 
is urged that there is no pleading of special damages to 
reputation and no proof of such damages. In Minneapolis 
Threshing Machine Co. v. Regier, 51 Nebr., 402, 403, it is 
declared that malicious prosecution is an attack upon 
reputation, and a plaintiff in an action for such injury, if 
successful, is entitled to damages on account of loss of 
reputation. It can not be said that there was no evidence 
tending to show an injury to reputation. It is true that 
the charge in this case was not an infamous one. It was a 
misdemeanor. There are some cases holding that for busi
ness loss by damage to reputation of a firm there can be 
no recovery without special allegations, but in this case it 
would seem that the public hearing would import some 
injury to reputation, and that the court was authorized in 
so instructing the jury. The damages found ($30) were 
certainly not such as to indicate prejudice to defendants 
by reason of the instruction on the measure of damages.  

The complaint as to the ninth instruction is too general 
to be considered. The objection to it seems to be mainly 
drawn from the claim that it was not based on the evidence.  
This in turn comes from counsel's position that the evi
dence as to advice of attorneys established a complete de
fense. As that claim is not allowed, neither can this be.  

The general complaint of the instructions as a whole it 
seems unnecessary to consider. This, too, seems based in a 
great degree upon the proposition that defendants were 
shielded against this action by their advice from attorneys.  

The final error alleged is the admission in evidence of 
the reporter's notes of testimony given by W. H. Miles in 
a civil action of Ballantine against Miles. The complaint 
is that notes were used as documentary evidence. This 
was not the use made of them. Defendants' objection to so 
using them was sustained. The reporter was then asked if 
certain evidence was given, and to state it. He did so. On 
cross-examination the reporter stated that he did not give 
this from recollection, but from reading the notes. Such 
use of the notes was permissible and the cross-examination
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in no way tended to impair the witness's previous state
ment as to what the testimony was.  

It is recommended that the judgment of the district 
court be affirmed.  

LIINoIma and KIRKPATRICK, Cc., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

ArFiRMED.  

GEORGE BATY V.- ANNA M. ELROD ET AL.* 

FILED DECEMBER 17, 1902. No. 12,213.  

Commissioner's opinion, Department No. 1.  

1. Government Land: ADVERSE POSSESSION: EVIDENCE: JURay. As 

between individuals, possession of land acquired from the fed
eral government, may become adverse from the moment the 
entryman is entiled to his patent; and if there is no evidence 
as to when he became so entitled, it is proper to refuse an 
instruction which leaves it to the jury to determine when the 
possession became adverse.  

2. Ejectment: PAPER TITLE: ADVERSE PossEssioN: INSTRUCTION.  
Where in an action of ejectment defendants rely on a paper 
title, and also, as an alternative defense, upon adverse posses
sion, an instruction which defines the latter, though it ignores 
the former defense, is not prejudicial to plaintiff.  

3. Adverse Possession: MISTAKEN BELIEF. In this state, possession 
may be adverse though the claimant occupies under a mistaken 
belief that the land is actually part of another tract, and that 
the true boundary is different than it really is.  

4. - : EVIDENCE. Evidence of admissions by an occupant tend
ing to show that his possession was not adverse, but which 
were not made until after sufficient time had elapsed to vest 
the title in him by adverse possession, is properly excluded.  

5. Boundary Line: EVIDENCE: NON-EXPERT: SURVEYORS: MONUMENTS.  

In determining boundary lines between lands, the testimony 
of a non-expert., who claims to have located the line from gov
ernment monuments then in existence, may be accepted by the 
jury in preference to that of surveyors who have subsequently 
located a different line independently of such monuments.  

* Rehearing allowed. Judgment of affirmance adhered to. See 
opinion, p. 744, post.
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G. - : ACREEMENT TO RESURVEY: ADVERSE POSSESSION: ADMISSION.  

An agreement between adjacent land owners to have the exist
ing boundary line resurveyed, is not such an admission of its 
incorrectness as will interrupt a claim of adverse possession by 
either.  

ERRoR from the district court for Madison county. Ac
tion in ejectment involving title. Tried below before 
CONEis, J. Judgment for defendants. Plaintiff brings 
error. Affirmed.  

John B. Barnes, Mark D. Tyler, Moyer and Foster, for 
plaintiff in error.  

Tyler and Moyer: The burden of proving adVerse pos
session rests upon the party alleging it. The doctrine of 
adverse possession is to be construed strictly, and such 
possession can not be made out by inference, but only by 
clear and positive proof. And this is especially true when 
the party in possession relies upon the statute of limita
tions. Weeping Water v. Reed. 21 Nebr., 261; Colvin v.  
Republican Valley Land Ass'n, 23 Nebr., 75.  

Hon. William Vincent Allen and Willis E. Reed, contra.  

LOBINGIER, C.  

This is an action of ejectment involving the title to a 
strip of land eighty rods long and about 100 feet wide, sit
uated in section 14, township 22 north, range 2 west, in 
Madison county, Nebraska. The north half of the south
west quarter of the section was entered as a homestead in 
1872, by one John Horsham, who received his patent from 
the government in 1881, and conveyed the land to the de
fendants jointly in 1882. The latter, who are husband and 
wife, conveyed the land to their daughter in 1894, and she 
on the same day conveyed to her mother, the defendant 
Mrs. Anna M. Elrod, who claims to be the owner of the 
tract entered by Horsham, including the disputed strip.  
The southeast quarter of the section was entered as a
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homestead in 1876 by one John Miller, whose patent was 
issued in 1884. Plaintiff claims as the grantee of Miller's 
heirs, his deed having been executed in 1897, and also 
claims as his west boundary the west line of the disputed 
strip. Defendant, Mrs. Elrod, on the other hand, claims 
that the east line of the disputed strip is the true bound
ary of her land.  

This action was begun on January 17, 1900; plaintiff's 
theory being that the disputed strip was a part of the 
southeast quarter which he acquired by his deed from the 
Miller heirs. The theory of defense is twofold: (1) That 
the disputed strip is really a part of the southwest quarter 
and, therefore, passed under the government patent and 
the deed from Horsham; (2) that even if it be conceded 
that the disputed strip is a part of the southeast quarter, 
nevertheless, Mrs. Elrod has acquired title by adverse pos
session.  

We shall first consider the errors assigned with refer
ence to the instructions. Plaintiff requested the court to 
charge the jury as follows: 

"You are instructed that adverse possession of land 
formerly owned by the United States can only be computed 
against the person who may acquire or purchase such land 
from the government, from the date when the purchaser 
or homesteader is entitled to a patent from the government.  
And, therefore, in this case, if you find from the evidence 
that the strip of land in controversy was a part of the 
southeast quarter of section 14, town 22, range 2 west, 6th 
P. M., in Madison county, then you will not consider any 
evidence as to the adverse possession of said strip of land 
by Horsham or any one else until the date when you shall 
find from the evidence that John Miller, the patentee of 
said southeast quarter, was entitled to a patent to said 
land from the United States." 

This instruction was refused, and we think rightly, be
cause it was not applicable to or based upon any evidence.  
Plaintiff made no attempt to show when Miller was "en
titled to a patent from the government." The beginning of 

53
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adverse possession was not, as is claimed elsewhere in 
plaintiff in error's brief, deferred until the issuance of the 

patent, but as was declared by this court in Carroll v.  
Patrick, 23 Nebr., 834, 847, "as between individuals, the 
statute of limitation begins to run from the time the party 
entering the land did all that was required of him to per.  
feet his purchase." The doctrine of this case is in no way 
qualified by Mills v. Traver, 35 Nebr., 292, for it is there 
said (p. 296) : "The statute of limitations did not com
mence to run against defendant in error until his right to 
the patent was complete." In this case Miller may have 
been entitled to his patent years before it was actually is

sued. Indeed, it is a matter of common knowledge that the 

patentee frequently, if not usually, does not receive his 

patent until a considerable time after -he might have de

manded it. There could be no presumption, then, that 

Miller's patent was issued the moment lie was entitled to 

it; and in the absence of any evidence as to when his right 

to a patent accrued, it would clearly have been error to 
have given the instruction asked.  

Complaint is also made of the following instruction 
given by the court: 

"The person who has been in the adverse possession of a 

tract of land and in person and by his grantors continu

ously for more than ten years before the commencement of 

an action to eject him therefrom becomes the owner thereof 

.regardless whether he had originally any title thereto or 

not. To constitute adverse possession such as to invest a 

party claiming it with title to and right of possession of 

the land in dispute the possession must have been open, 
visible, notorious, exclusive and adverse for more than ten 

years before the commencement of the action. The pos
session must have been such as was consistent with the na

ture of the property and is indicative of an honest claim 

of ownership thereof; and if you find from the evidence in 
this case that Anna M. Elrod by herself and her grantors 
John Horsham, James Elrod and Celia Elrod was for 

more than ten years continuously before the commence-
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ment of this case, to wit the 17th day of January, 1900, in 
the open, visible, notorious, exclusive adverse ppssession 
of the premises in dispute, claiming to own the same, your 
verdict must be for the defendant." 

It is claimed that this was inapplicable to the evidence, 
because Horsham's possession terminated in 1883, while 
the patent for the southwest quarter was not issued until 
1884, and that as there could be no adverse possession 
against the government, Horsham's possession could not be 
included. But aside from the fact that the possession, as 
we have just seen, might, and probably did, become adverse 
before the issue of the patent, there is the further fact that 
the objection is based on the theory that the disputed strip 
is a part of the southeast quarter. But defendants claim 
it as a part of the southwest quarter, and introduced evi
dence in support of their claim, and Horsham's possession 
continued about two years after the patent for that quarter 
was issued. Thus, the instruction was applicable to de
fendants' theory, though not to plaintiff's, and was also 
pertinent to the evidence offered by the former. It is true 
that if defendants established their claim that the disputed 
strip was a part of the southwest quarter, they would not 
need to rely upon adverse possession, since their paper title 
would be sufficient. But we are unable to see how plaintiff 
could be prejudiced by permitting them to rely entirely 
upon adverse possession if they chose. For the same rea
sons, we think the court committed no error in receiving 
evidence of Horsham's occupancy and cultivation of the 
tract in controversy.  

Plaintiff also presented requests (3 and 4) for instruc
tions to the effect that the defendants' possession of 
the disputed strip was not adverse if they did not claim 
or intend to occupy more land than their deed from Hor
sham called for, or if they were merely claiming up to the 
east line of the strip, under the mistaken belief that it was 
the true boundary line of the southwest quarter; and 
counsel relies upon Grube v. Wells, 34 Ia., 148, to support 
these requests. Such, indeed, appears to be the law of
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Iowa, but not of this jurisdiction. "If one, by mistake, in

close the land of another, and claim it as his own, to cer

tain fixed monuments or boundaries, his actual and un

interrupted possession as owner for the statutory period 

will work a disseizin and his title will be perfect." Ober

nalte v. Edgar, 28 Nebr., 70; Levy v. Yerga,, 25 Nebr., 764; 

Tex v. Pflug, 24 Nebr., 666. In the first of these cases, 
Grube v. Wells, 34 Ia., 148, was before this court, being 

cited by the unsuccessful party; and the departure from its 

doctrine may, therefore, be considered as an express dis

approval of it. Hence these instructions were properly 

refused.  
Error is assigned on account of the exclusion of the writ

ten statement of Frank Miller, one of the plaintiff's grant

ors, relative to alleged conversations with the defendant 

James Elrod, in which the latter agreed to have the bound

ary determined by survey and to pay rent for any land 

afterward used which was found to belong to plaintiff.  

This statement was not sworn to or otherwise authenti

cated, but was offered by plaintiff in rebuttal pursuant to 

the following stipulation: 
"It is agreed that the foregoing statement may be re

ceived in evidence in Baty v. Elrod et al. the same as the 

deposition of Frank Miller, except as to any objections 

which the defendants may make except as to the compe

tency of the statement of testimony. Such objections to 

be taken the same as though made by the defendants in 

court or to the deposition if taken in regular. It is agreed 
that if the said Miller was in court he would testify as 

above, but defendants waive no objections which they 

might make to the evidence except as to its competency, 
all other objections to be made upon the trial." 

The language of this stipulation is somewhat ambigu

ous, but we think it fairly inferable from its terms that the 

defendants reserved the right to offer any objection on the 

trial which they might have interposed had the party been 

present as a witness-in other words, that they waived ob

jections as to the mode of taking evidence only, and not to
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its admissibility. At any rate, we are not disposed to 
indulge presumptions in favor of a document of this kind, 
containing evidence purporting to be of the most vital im
portance to both parties, but introduced without the oppor
tunity of cross-examination, and without even having the 
sanction of an oath; no reason being shown why the testi
mony could not have been taken in the regular way.  

Defendants objected to the offer "as incompetent, irrele
vant, immaterial and not proper rebuttal evidence." 
It is well settled that the admissions of a husband, 
merely as such, respecting the separate estate of his wife, 
are not competent evidence against the latter. 1 Am. & 
Eng. Ency. Law [2d ed.], 700. Cf. Woodruff v. White, 
25 Nebr., 745. As Mrs. Elrod is not claimed to have been 
present at any of these alleged conversations, and as the 
offer was general, and not restricted so as to bind James 
Elrod only, it seems to be governed by the rule just stated, 
especially in view of the fact that Mrs. Elrod is the only 
defendant now claiming title to the disputed strip, and 
that it is her title alone which would be affected by the 
alleged admission. A stronger objection to the offer, how
ever, is that the admission does not purport to have been 
made before the period necessary for possession to become 
adverse had elapsed. The time of the alleged agreement 
as to the survey is fixed as the spring of 1895, and this was 
more than ten years even after the issue of Miller's patent, 
and as we have already seen, the statute may have, and 
had commenced to run before the patent was issued.  
Any admission must be shown to have been made before 
the statute has closed upon the title of the party making it.  
Bradford v. Guthrie, 4 Brewster [Pa.], 351, 361. The 
exclusion of this paper was, therefore, not erroneous.  

It is claimed that the verdict is not sustained by suffi
cient evidence, but it seems ample to support both theories 
of defense, especially in view of the familiar rule that a 
plaintiff in ejectment must recover on the strength of his 
own title, not on the weakness of his adversary's. The 
question whether the disputed tract lay in the southwest
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or southeast quarter was, of course, merely a question as 
to the locus of the true boundary line. Plaintiff intro
duced the field notes of the government survey and also 
called two surveyors who had made a survey of the land, 
and had run the line so that it coincided with the west line 
of the disputed strip. But it was conceded that this 
survey was not made from any government monuments on 
the half or quarter section line, and that these had been 
destroyed, or at least were not found. On the other hand, 
Horsham testified that when he entered the land in 1872, 
he found the quarter-section mounds on the north and 
south lines of the section and traced the half-section line, 
which was his boundary, from these. This testimony was 
competent, for "it required no professional skill or mathe
matical knowledge to qualify a witness * * * to tes
tify as to the existence of the corner stones" (Obernalto 
v. Edgar, 28 Nebr., 70, 78), and the same is true of mounds 
and other monuments. The jury had a right to believe 
Horsham's statement that these mounds were in plain 
sight when he entered the land, and, if his testimony were 
true, these were monuments which would control courses 
and distances (Johnson v. Preston, 9 Nebr., 474; Thomp
son v. Harris, 40 Nebr., 230; Peterson v. Skjelver, 43 
Nebr., 663, 666), dnd a survey made long subsequent and 
independently of such monuments would not prevail 
against them. "Positive and uncontradicted testimony of 
competent witnesses as to the location of original govern
ment corners, as seen by them, will prevail over the loca
tion of such corners as found by a resurvey." Mills v.  
Penny,74 Ia.,172. Mrs. Elrod also testified that Frank Mil
ler, one of plaintiff's grantors, informed defendants that be 
and his father had destroyed the south mound, and this 
evidence is nowhere contradicted. In view of this, we 
think the jury was justified in finding that the true 
boundary line was the one located by Horsham from the 
government monuments.  

The evidence as to the alternative defense of adverse 
possession also seems to be sufficient. Defendants have
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occupied the disputed strip since 1883. They (or at least 
one of them) have cultivated it, planted an orchard, and 
placed improvements thereon. Both of them testify that 
they have always understood the disputed tract to be a 
part of their land and have continuously claimed it as 
such. The strongest item of testimony in support of 
plaintiff's theory that defendants' adverse possession has 
been interrupted, is the statement of one Cherluke, who 
gives the following version of a conversation between 
Frank Miller and the defendant James Elrod: "He [El
rod] said as soon as they had money they would have it 
surveyed and they would have the line right, put the fence 

where it belonged." This statement is not claimed to have 
been made in Mrs. Elrod's presence or with her knowledge.  
Moreover, at most, it can hardly be said to constitute an 

admission against defendants' title or a concession that 
they were not claiming adversely. Elrod may have been 
willing to have had the land surveyed, and "the line right 

and the fence put where it belonged," and still have been 

consistent in his claim that the disputed strip was a part 
of the land conveyed to Horsham. We do not think that 

one who merely agrees with his neighbor to have his land 
surveyed and his boundaries adjusted thereby impeaches 
his title or yields his claim to the ownership of. the land.  
He may be certain of the correctness of his boundaries, 
and still, in order to satisfy his neighbor, consent to a 

formal survey. We conclude, therefore, that the jury 

could hardly have found otherwise on the question of 

adverse possession, and that even if the instructions might 
have been faulty, the verdict would still need to be upheld, 
because it was the only one justified by the evidence.  

We therefore recommend that the judgment be affirmed.  

HASTINGS and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.
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The following opinion on rehearing was filed November 
5, 1903. Judgment of affirmance adhered to: 

Commissioner's qpinion. Department No. 1.  

1. Evidence of Adverse Possession. Evidence held to show that de
fendant and her grantors originally took possession of the land 
in dispute as owners, and have ever since so claimed and held it.  

2. U. S. Survey Field Notes: EVIDENCE. Plaintiff's showing the 
United States survey field notes, when applied to the land in 
dispute by a competent surveyor, supported his contention as 
to the boundary line in dispute, held sufficient where the monu
ments of tbe government survey are no longer recognizable, 
to take that question to the jury, notwithstanding a former 
owner swore to the other location of the line as having been 
originally made from the government quarter-corner mounds.  

3. Evidence: STATUTE OF LIMITATIONS. Evidence tendered by plain
tiff as to an agreement to survey the land and relocate the 
line, if taken as true by the jury, held to be sufficient to pre
vent the further running of the statute of limitations, if such 
agreement had been shown to have been made before action 
was barred.  

4. Title: BURDEN OF PROOF. Burden of proof to show that owing 
to the title of plaintiff's grantor from the United States not 
having been perfected for some years after he took possession 
of the land, defendant's possession under claim of ownership 
would not date from the time his possession became adverse 
to plaintiff's, is on plaintiff.  

5. Evidence. Evidence offered by plaintiff did not tend to show that 
the agreement claimed by plaintiff to survey the land and relo
cate the fence, was made before the lapse of ten years from 
the time when the ancestor of plaintiff's grantors was entitled 
to a patent, and was therefore insufficient to authorize a ver
dict for plaintiff.  

HASTINGS, 0.  

This is a rehearing of the case which appears ante, 
page 735. As indicated in that opinion, it is an ejectment 
case growing out of a disputed boundary. The defend
ant Mrs. Elrod is occupying a strip of land 85.5 feet wide 
on the north and 100 feet wide at the south, and along 
the east line of her north half of the southwest quarter 
of the section. This eighty acres, with the one lying 
directly north of it, the south half of the northwest quar-
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ter, was entered under the Homestead Act in the fall of 
1872 by John Horsham. He proved up five years later 
and obtained his patent in 1880. In 1882 he sold the en
tire tract to Mr. and Mrs. Elrod, conveying title to them 
jointly, and in 1894, by conveyance to a daughter, and by 
her to the wife, the title to the north half of the southwest 
quarter was placed in Mrs. Elrod. Horsham lived on 
the land till some time in 1876, when he took a timber 
claim, on which he stayed most of the time, but continued 
to rent and cultivate this tract until he sold it in 1882. He 
testifies that as soon as he went into possession in May, 
1873, he, with some neighbors, especially one Carter, who 
had settled upon the south half of the northeast quarter of 
the section, located the lines by means of the quarter-sec
tion mounds, which he says at that time were plain. In 
1874 he broke a fire-guard alone the east line and planted 
a row of trees, as he says, three and one-half feet west of 
the line for some distance south of the centre of the sec
tion. Some time later than Horsham's settlement, at what 
date does not distinctly appear, John Miller entered the 
southeast quarter. There is attached to the record a copy 
of a patent to him dated March 15, 1884. We are unable 
to find any reference to this exhibit in the testimony, or 
anything to show that it was considered by the jury, but 
it is referred to and accepted by the defendants in error, 
and it will be assumed to be in the case. Plaintiff claims 
by purchase in 1897 from the heirs of John Miller, who 
died prior to April, 1891.  

The defenses urged against plaintiff's claim are two: 
That the land claimed is really a part of the southwest 
quarter, and adverse possession. So far as the first defense 
is concerned, both sides claim that there is no question 
of their right. Plaintiff's claim rests upon a survey by the 
county surveyor of the section, applying the government 
field notes, according to which defendant is holding 85.5 
feet east of the line at the centre of the section and 100 
feet east of it at her southeast corner. The county sur
veyor could find no quarter corners either on the south or
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on the north line of the section. Defendant rests her claim 
as to the boundary on the testimony of Horsham, who says 
he found both of the quarter-corner mounds, and with 
Carter traced the centre line from one to the other by 
means of stakes, and so located his first fire-guard and 
row of trees. No other evidence as to the location of these 
quarter corners, or as to the mounds which Horsham says 

-marked them in 1873, appears. If the jury believed it, and 
found that it indicated the true position of the monu
ments as placed by the government surveyors, it would, 
as indicated in the former opinion, prevail over the field 
notes as applied by the county surveyor. On the other 
hand, the field notes and the new survey tend to show that 
Horsham's statement is either false or mistaken, and it 
can not be said that there is no proof to support the new 
boundary line. Plaintiff is entitled to have his case sub
initted to a jury as to the true location of the boundary, 
unless the defense of adverse possession is absolutely es
tablished. If the latter is an open question, plaintiff is 
entitled to have it submitted fairly.  

The errors complained of relate to the submission of the 
question of adverse possession. At the former hearing it 
was concluded that plaintiff's necessary pqsition was that 
in case of an honest mistake as to a boundary line there 
could be no adverse holding of land beyond the occu
pant's true line. Plaintiff's position then seemed to be 
that in such cases the tenant claimed to the supposed line 
because he took it for the true one, and if, in fact, it was 
not the true one, then that fact prevented his intending to 
hold as owner, and took away the adverse character of the 
holding. Courts of high authority have followed this 
reasoning, notwithstanding the patent result that the stat
ute of limitations is thereby repealed as to honest holdings 
by mistake, and is left in full force to help the tenant who 
has knowingly intruded upon another person's premises.  
As was indicated in the former opinion, such is not the 
holding of this court. If the defendant and her grantors 
took possession of the land and claimed the boundary line
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as fixed by their holding, that they claimed it because they 
supposed it the true line, does not prevent their having 
claimed it. Whether or not they would have done so with 
better knowledge of the true line, it is not necessary to 
inquire. They had no such knowledge. It is not necessary 
on this point to add to the citations in the former opinion, 
further than to say that neither the result nor the reason
ing in Clark v. Thornbu rg, ante, page 717, tend to estab
lish a different doctrine. In that case, the holding, of 
nearly the same length of time as in the present one, was 
found by the jury to be permissive only, and on the ex
press understanding that when the true line should be 
ascertained it should be accepted. The evidence was held 
to support such a finding.  

The former opinion in this case, while finding .no preju
dicial error in the manner in which the question of ad
verse possession was submitted, expresses at least a doubt 
whether sufficient evidence was tendered as to the per
missive character of defendant's admitted holding to war
rant any submission of it to the jury at all. The actual 
possession of defendaAt and her grantors from 1873 to 

the present time is.undisputed. It is equally undisputed 
that during the whole time they have been claiming owner
ship by reason of Horsham's original location of the 

boundary. Before looking further into alleged errors in 
submitting the question of adverse possession, it would be 

well to see what evidence, both that rejected as well as that 

admitted, is relied upon to do away with these admitted 
facts. The testimony offered on this subject is not exten

sive. Fred Cherluke swears (bill of exceptions, page 106), 
in answer to a question whether he heard a conversation be

tween Frank Miller and Mr. Elrod in the spring of 1892, 
"I did." Asked whether Frank Miller said that Elrod had 
his fence too far over on their land, he answered, "Yes, sir." 

Asked if Elrod did not say he shouldn't bring up that old 

dispute,-just wait until after he got means and they 

would have the land surveyed and the fence put where it 

belonged, Cherluke's reply was: "le said as soon as they
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had money they would have it surveyed and have the line 
right, put the fence where it belonged." Mr. Elrod had 
been asked about this conversation on cross-examination, 
and had denied any recollection of it. The surveyor's evi
dence to the payment of his charges by the two parties, 
jointly, was tendered and refused. The testimony of 
George Miller to the effect that on the occasion of the sur
vey, in 1895, Elrod remarked that the new line ran close 
to his house, and witness suggested that Miller would no 
doubt give him time to get his house back and Elrod re
sponded, "Yes, I think he will," was tendered and refused.  
A sworn statement, Exhibit J, by the Frank Miller re
ferred to by Cherluke, was tendered and refused, notwith
standing a stipulation that it should have the effect of a 
regularly taken deposition. Upon this point the state
ment says that prior to 1895 he had many talks with Mr.  
Elrod about the line and often insisted that the fence was 
a considerable distance on the southeast quarter; that 
Elrod, on different occasions, said the land should be sur
veyed and the fence put right, once in Cherluke's presence 
-no one else's whom the witness could recall; that the 
survey was put off from time to time till May, 1895, when, 
by witness's demand, Surveyor Thatch made his first sur
vey, and was paid one-half his fees by each of them; that 
the line on the east was found to be as claimed by plain
tiff, and the Elrod line on the south between the north and 
south halves of the southwest quarter was a. couple of rods 
too far south; that Elrod had plowed the strip on the 
south, and proposed, as it was late in the season, to leave 
things as they were that year, and proposed to give a 
strip along the south for the land on the east; that no ob
jections were made by Miller, except that, as the land be
longed to his father's heirs, he could make no such ar
rangement; that Elrod never claimed at this time more 
land than the Thatch survey gave him; that he made no 
claim of adverse rpossssion; that some months after the 
Thatch survey, witness moved his half of the fence along 
the south line of Mr. Elrod's north half of the southwest
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quarter to the line fixed by Thatch, without objection by 
Elrod; that Elrod objected to moving his fence along that 
line immediately after the survey because he had plowed 
the land there, but said he would rent the land along that 
south line for that season; that when the Thatch survey of 
1895 was being made some one said, "Elrod, this takes your 
house in." "I don't care so much about that, I can move 
the house back, but I hate to lose the trees," was the reply.  
Witness had no talk with Mrs. Elrod. This statement was 
offered first in connection with some objectionable con
clusions of the witness which prefaced it, and afterward 
the statements above summarized were separately offered.  
There seems to be shown enough authority on Mr. Elrod's 
part to act for his wife, so that these statements, if they 
are sufficient to stop the running of the statute, should 
have gone to the jury together with the question as to the 
authority for making them.  

The question then is whether the statements here shown 
are enough to stop the running of the statute in Mrs. El
rod's favor, assuming that they were made and were by 
her authority. Plaintiff declares that they are sufficient, 
not only to raise a question as to the adverse character of 
the possession, but to conclusively show that it was not 
adverse. Defendant's counsel, on the other hand, declare 
that it can not be held to have any such effect. Beyond all 
doubt, if the possession had been taken under an agree
ment to hold provisionally, or if shortly after it was 
gained, the question had been raised and possession had 
been retained under an agreement to survey and relocate 
the line, the authorities are clear that this is only a per
missive holding. Clark v. Thornburg, ante, page 717. In 
this case, however, the possession dates from 1873, when 
Horsham located the lines. The first raising of the ques
tion which appears is in Cherluke's conversation in the 
spring of 1892. The mere holding of that conversation by 
itself would not stop the running of the statute. It cer
tainly was not enough to change the character of the 
possession, but if the statement of Frank Miller is true,
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and the circumstances certainly corroborate him, some 
time before May, 1895, an agreement was made that would 
stop the running of the statute if the action was not 
previously barred.  

It becomes necessary, therefore, to examine somewhat 
carefully when the bar of the statute became complete.  
Counsel for plaintiff say that adverse possession must 
be made out by defendant. This is true, but the defend
ant's possession here was against all the world. On March 
15 Miller's patent for the southeast quarter of the section 
was issued. Does the making of a prima-facie case of ad
verse possession involve the showing of when the United 
States government title was extinguished? Both of these 
parties had been in possession of their respective holdings 
long enough for the statute to have fully run long before 
1892. If the Millers, or their grantee, did not wish the 
statute to run from the time they went into possession, 
they should have shown the date at which their ancestor 
became entitled to the patent. We can not subscribe to 
the doctrine that to make out a prima-facie case of ad
verse possession, the title of the government in the land 
must be shown to be extinct. It is true that the posses
sion is presumed to be subordinate to that of the true 
owner. The occupant must distinctly prove the adverse 
character of his possession. Where, however, such a pos
session is shown, one who wishes to defeat its effect by 
showing that his own title was derived from the govern
ment within the statutory time, should show that fact.  

The date of the patent, and its recital that Miller had 
previously complied with the homestead act, and was en
titled to his patent, merely shows that his title dates back 
at least to March 15, 1884. It does not show how much 
farther it may have dated back. The Thatch survey was 
in 1895. The agreement relied upon to stop the running 
of the statute is not by the evidence affirmatively dated 
back of that time. We are of the opinion that, taking into 
consideration all of the plaintiff's rejected evidence, there 
is not enough here to show that the entire arrangement was
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not after the statute had fully run. In that case a verdict 
for plaintiff could not have been upheld. This, of course, 
is upon the assumption that the holding under a claim of 
ownership for the full ten years establishes a prima-facie 
case, and that the burden of defeating it by showing a later 
acquirement of title from the government is on the plain
tiff. Of course, ripe adverse possession is not defeated by 
a subsequent admission of title. Stuyvesant v. Tompkins, 
9 Johns. [N. Y.], 61; Dunham v. Stuyvesant, 11 Johns.  
[N. Y.], 569.  

Adopting thus the conclusion of the former opinion that 
plaintiff's evidence is insufficient to warrant a verdict in 
his favor, it becomes unnecessary to review again the er
rors he alleges.  

It is recommended that the former conclusion be adhered 
to.  

AMEs and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the fore
going opinion, the conclusion of the former opinion is 
adhered to.  

ISABELLA A. OAKLEY V. JOHN CARR.  

FILED DECEMBER 17, 1902. No. 12,276.  

Commissioner's opinion, Department No. 1.  

1. Note: DIsnoon: NOTICE: INDORSER. Notice of dishonor of a 

promissory note is sufficient if sent to the last indorser by 
the first mail of the day following dishonor, even though such 
indorser is an agent for collection, merely, and he is entitled 
to one additional day to notify the indorser immediately pre
ceding him.  

2. - : : SECOND INDORSER: SATURDAY: MONDAY.  

Where such last indorser receives the notice of dishonor on 
Saturday, his notice to the next prior indorser is timely if 
served on the following Monday.  

3. - : : - : ADOPTION OF AN OLD NOTICE. The 
notice served by the last indorser need not be actually prepared

VOL. 66] 751



Oakley v. Carr.  

by him, but he may adopt and utilize for that purpose a notice 
sent him by the protesting officer, addressed to the next prior 
indorser.  

4. Action on Promissory Note: AVERMENT: NOTIcE OF DISHONOR.  
In an action on a promissory note, an averment by the holder 

'that he caused due notice of dishonor to be served on the 
last indorser but one, is sufficient, in the absence of a motion 
to make more specific, to admit evidence that the notice was 
given to the last indorser and by him transmitted to the one 
next prior.  

ERRoR from the district court for Lancaster county.  
Action in the nature of assumpsit on one promissory note.  
Tried below before FROST, J. Judgment for defendant.  
Plaintiff brings error. Reversed.  

Samuel J. Tuttle, for plaintiff in error.  

Thomas J. Doyle and George W. Berge, contra.  

LOBINGIER, C.  

This is an action on a promissory note executed and 
delivered by one U. 0. Anderson, of Seward, Nebraska, 
to defendant in error, who is a resident of Lincoln, and 
who, before maturity of the note, indorsed it in blank and 
sold it to plaintiff in error. By its terms the note became 
due December 5, 1899, the three days of grace expiring 
on December 8. Some time before the first-named date it 
was deposited for collection with the First National Bank 
of' Lincoln, which forwarded it to a correspondent bank 
at Seward, having first indorsed as follows: "Pay any 
bank or banker or order. First Nat. Bank, Lincoln, Neb.  
H. S. Freeman, Cashier." On the last day of grace, a 
notary employed by the Seward bank presented the note 
for payment at the maker's office and residence, and, not 
finding him at either place, the note was duly protested.  
On the same day the notary mailed a notice of protest 
to the maker at Seward, another to the First National 
Bank of Lincoln, and -a third, directed as follows: "John 
Carr, Lincoln, Nebr., care of First National Bank,"--all of
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these notices being deposited in the Seward post office 
not later than the evening of December 8. The first mail 
from Seward to Lincoln, if on time, was delivered at the 
Lincoln post office about 11 o'clock, and there was a reg
ular delivery by carriers about 12 o'clock. The mail of 
the First National Bank, however, was delivered by its 
own special messenger, and the letter addressed to Carr 
was by this messenger carried with the bank's other mail, 
and appears to have reached the bank some time after 
noon of the 9th, which was Saturday. The cashier of 
the bank testifies that before 2 o'clock on that day, a notice' 
of dishonor from the Lincoln bank was mailed to defend
ant in error, but the latter testifies that he never received 
it. The notice from the notary at Seward, however, was 
given to the messenger of the Lincoln bank and by him 
delivered to defendant in error on Monday forenoon at 
10:40; one of the clerks having previously noted in pen
cil on the envelope defendant in error's address, "52 
Brownell Block." This action is brought against the in
dorser alone, and the sole defense is thht the notice of dis
honor was not served in time. There was a trial to the 
court, a jury being waived, and a judgment for defendant 
of which plaintiff now seeks a reversal by error pro
ceedings.  

At common law, by the weight of authority, the indorser 
of a dishonored note or bill was entitled to notice thereof 
on the day following the dishonor, if he resided in the 
same town with the maker; and if he resided elsewhere, 
the notice was required to be posted by the first season
able mail sent on the day following dishonor. The rule 
was not universal. In Bank of North America v.  
M-'Knight, 1 Yeates [Pa.], 145, an indorser living in the 
same city with the maker was held, though not notified 
until the second day after dishonor. Moreover, we have 
in this state a statute governing such cases, which pro
vides that "notice of non-payment, or non-acceptance 
thereof to the indorser within a reasonable time, shall be 
adjudged due diligence." Compiled Statutes, ch. 41, sec.  

54
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3.* Whether this statute enlarges the common-law lia
bility of the indorser and restricts his rights as to notice, 
or whether it is intended merely to reenact the rule of 
the lex mercatoria, is a question which we need not hlere 
determine, because, as we view it, the case at bar is gov
erned by a different principle, presently to be discussed.  
Suffice it to say that the cases relied upon in the able 
and ingenious argument for defendant in error were de
cided in jurisdictions which are without such a statute as 
ours. But the same law merchant which required the no
tice of dishonor to be given or sent on the day following 
non-payment also limited the duty of the holder or pro
testing officer in this regard to notifying the last in
dorser, who in turn was allowed an additional day to 
send notice to the indorser immediately preceding him, 
and so on until all had been notified. 2 Randolph, Com
mercial Paper, sec. 1261. Thus in the case before us the 
notary was not legally bound to notify Carr at all. It 
would have been sufficient had he simply sent the one 
notice to the First National Bank, which was the last 
indorser, and the latter would have had until the follow
ing business day to notify Carr. As the bank received 
its notice on Saturday, it would, under this rule, have 
until the following Monday to send its notice to defend
ant in error, for in such cases, the intervening Sunday is 
not to be counted. Eagle Bank v. Chapin, 3 Pick. [Mass.], 
180; Agnew v. Bank, 2 H. & G. [1fd.], 478, and many 
cases cited in Century Digest, vol. 7, sec. 1169.  

It is claimed, however, that this doctrine should not be 
applied to a case like this, where the last indorser had 
received and indorsed the note simply for collection. It 
will be remembered that the indorsements themselves were 
not such as to disclose that the Lincoln bank was an in
dorsee for collection only. Carr had indorsed the note 
in blank and the Lincoln bank had indorsed it merely so 
that its correspondent might collect, and there was noth
ing to indicate to the notary but that the Lincoln bank 

* Cobbey's Annotated Statutes, see. 8902.
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was the holder as well as the last indorser. But aside 
from this, no authority is cited for the exception con
tended for by plaintiff in error in the case of indorsers 
who hold for collection only. On the other hand, there 
is ample support for the proposition that it is sufficient 
to notify such indorsers in the same way as other last 
indorsers are notified and that prior indorsers may be 
held by virtue of the usual notice from them. Ca'rmena 
v. Bank of Louisiana, 1 La. Ann., 369; Eagle Bank v.  
Hathacay, 5 Met. [Mass.], 212; Brown v. Ferguson,* 4 
Leigh [Va.], 37; Linn v. Horton, 17 Wis., *151; 2 Ran
dolph, Commercial Paper, secs. 1241, 1262. Boyer v.  
Richardson, 52 Nebr., 156, cited by defendant in error, 
in no way conflicts with the foregoing. The court there 
was simply considering the effect of an indorsement for 
collection on the title to a note, and held that such an 
indorsee acquired no right of action against a prior in
dorser.  

But it is contended that the First National Bank has 
never so notified Carr. "They simply attended to the 
courtesy of seeing that Carr eventually got a letter 
that was sent to him in their care without even know
ing its contents." If it had developed that the letter which 
the bank delivered to Carr by its messenger was not in 
fact a notice of dishonor, and none other had been sent, 
he, of course, would have been released from liability.  
In taking the course it did, the bank might have been 
assuming some risk, though it must be remembered that 
its agent claimed to have mailed a separate letter to Carr, 
and testified that it was their custom, out of ample cau
tion, to adopt in such cases both methods of notification.  
But since the letter delivered to Carr was complete and 
sufficient notice of dishonor, we are unable to see how it 
can profit defendant in error that it was not actually pre
pared by the clerks or officers of the Lincoln bank. The 
latter had a right to employ such agencies as it saw fit, 
both in the preparation and delivery of the notice; among 

* 24 Am. Dee., 707.

'VOL. 66]



NEBRASKA REPORTS.

Oakley v. Carr.  

others, it had a right to adopt and utilize the work of the 
notary employed by its correspondent bank at Seward.  
The form of the notice and the time of its delivery are the 
important elements. Who may have prepared it, provided 
it was done by authority, we deem unimportant It seems to 
us, therefore, that this letter from the notary, received by 
the Lincoln bank in the due course of mail and sent by it 
with a notation of his office address to defendant in error 
on the next business day, was a sufficient compliance 
with the rules of the law merchant as well as with the 
requirements of our statute.  

But it is urged that plaintiff in error did not, in the 
trial court, rely upon this so-called doctrine of the "se
quence of notices," but claimed to have notified Carr 
directly. What plaintiff in error's counsel may have 
urged in his argument below we have no means of know
ing, nor do we deem it material. In the petition, which 
is our only guide in determining what was the cause of 
action, it is alleged, after setting forth the non-payment 
of the note, that plaintiff "caused due notice of such de
mand and non-payment to be forthwith served upon said 
defendant, said John Carr, and he duly received such no
tice." It will be seen that this is not an averment that 
plaintiff notified Carr directly but merely that she "caused 
due notice * * * to be served"; and it would seem 
to constitute a sufficient compliance with gection 129 of 
the Code, requiring the facts "which fix liability" to be 
stated. Whether the allegation might'not have been open 
to a motion to make it more specific by stating the man
ner and means of service, we need not now inquire, for 
no motion of the kind was made; and, in its absence, the 
averment was certainly sufficient to permit the intro
duction of evidence that the notice was served by an 
agent for collection employed by the plaintiff. At any 
rate, no objection was made to the admission of such evi
dence, and we are unable to see how the alleged variance 
in the theory of recovery, even if it existed, could now 
avail defendant in error.
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The conclusions at which we have arrived might, we 
think, be reached in .nother way and still satisfy the 
strict requirements of the law merchant. Under that 
law, where a note or bill is sent by the holder to an agent 
in another town for presentment to the maker, the agent 
is allowed one day to post the notice of dishonor to his 
principal, and the latter is entitled to a additional day 
to send notice to the last indorser, and the agent is not 
required to notify the indorser directly, though this would 
afford him earlier notice. Ellis v. Commercial Bank,* 
7 How. [Miss.], 294; Lawson v. Farmers' Bank, 1 Ohio 
St., 206; Church v. Barlow, 9 Pick. [Mass.], 547; United 
States Bank v. Goddardf 5 Mason [U. S. C. C.], 366; State 
Bank v. Ayres.1 7 N. J. Law, *130; 2 Randolph, Commer
cial Paper, sec. 1262. If, therefore, in the case at bar, the 
notary had sent the notice of dishonor directly to plaintiff 
in error and she had received it in the due course of mail 
and had presented her notice to defendant in error by 
the time the bank's messenger reached him, she would 
have been within the letter of the lew mercatoria. Can it 
make any legal difference that her place in the transaction 
was taken by her agent, the First National Bank? The 
Seward notary might well have thought that he was com
plying with this rule in sending the notice to the Lincoln 
bank, for the indorsements were such as to indicate that 
it was the holder. And, as was well stated by Ross, J., 
in First Nat. Bank v. Wood,§ 51 Vt., 471, where a notice 
of dishonor, sent to the wrong address, and thence for
warded, was held sufficient: "All the rules requiring the 
holder to use diligence to ascertain the residence of the 
indorser, and to leave notice at his place of business or 
residence, when they reside in the same town, or to mail 
notice as soon as the day following the day of the maturity 
of the note, addressed to him at his place of residence, 
when they reside in different towns, are made and en
forced that the indorser may be informed that his lia

* 40 Am. Dec., 63. * 11 Am. Dec., 535.  
f Fed. Cas. No. 917. § 31 Am. Rep., 692.
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bility on the note has not been discharged by the party 
whose duty it was to pay the note at maturity. When, 
therefore, the indorser in fact receives notice in due sea
son that the note has been duly presented for payment 
and protested, the purpose of the law has been accom
plished, although the holder of the note has not complied 
with one of the established rules in regard to the use of 
diligence in giving notice." 

It seems to us that in this case both the purpose and 
the letter of the law have been complied with, and we are 
forced to the conclusion that the learned trial judge erred 
in finding for the defendant. We recommend that the 
judgment be reversed and the cause remanded for further 
proceedings according to law.  

HASTINGS and KIRKPATRICK, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law.  

REVERSED AND REMANDED.  

EMMA C. THOMPSON, ADMINISTRATRIX, ET AL. V. JOHN 
RUSH ET AL.  

FIED DECEMBER 17, 1902. No. 11,895.  

Commissioner's opinion, Department No. 1.  

1. Bond: SURETIES: RECITALS: ESTOPPEL: OBLIGATION. The sureties 
upon a bond will, as a rule, not be permitted to deny the 
facts recited in the obligation which they have signed.  

2. - : - : REcEIPT. An instrument signed by the principal in 
a trustee's bond, acknowledging the receipt of a certain fund, 
describing it, and stating further, "said sums of money to be 
invested in safe securities and paid over in accordance with the 
requirements of a last will and testament of Mrs. A. V. H.," 
is, as against the sureties on such trustee's bond, prima-facie 
evidence that the fund was received by their principaL
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3. Will: DisTrurioN: AGREEMENT. Where all the parties beneficially 

interested in a certain estate mutually agree that the estate 

shall be distributed in accordance with the provisions of the 

will of the testate, the sureties on the bond of a trustee into 

whose hands a legacy came for investment and safe-keeping, 
can not, after their principal has failed to account, allege that 

the estate has never been legally distributed in accordance 
with the will.  

4. - : TRUSTEE: EVIDENCE. Where the evidence shows that a 

trustee, who, under the terms of a will, has been put in posses
sion of a fund for investment and safe-keeping, the income to 

be paid to one beneficiary, and the principal subsequently 
to be paid to the children of such beneficiary, receives the 

fund, paying over the income accordingly for many years, 

when he ceases longer so to do, refusing to make further 
payments, and finally dies- insolvent, the presumption arises 
that the fund has been lost, and the burden is upon the sureties 
of the trustee's bond to show that the fund is still in existence; 
and failing so to do, they will be held liable.  

5. Objection: MISJOINDER: APPEAL. The objection that there was 

a misjoinder of parties plaintiff can not be urged for the 
first time on appeal.  

6. Evidence. Evidence examined, and held not to sustain the findings 
and judgment of the trial court.  

ERROR from the district court for Douglas county. Ac
tion by an administratrix upon a bond. Tried below be
fore DICKINSON, J. Judgment for sureties. Reversed.  

Byron G. Burbank,*for plaintiffs in error.  

1Uestel 1V. Miorsmamn and Edgar M.JIoronan, Jr., 
coe i /ra.  

KIRKPATRICK, C.  

This suit was instituted by Emma C. Thompson, as ad

ministratrit of the estate of Ann Von Heilen, deceased, 
and other plaintiffs, making Charles Burmester and John 

Rush defendants. The petition alleges that Emma C.  

Thompson, administratrix, and Annie A. Heins, are 

daughters of Ann Von Heilen, deceitsed, and that the other 

plaintiffs are grandchildren of Ann Von Heilen; that the 

latter died testate, October 13, 1884, at Carlisle, Cumber

land county, Pennsylvania; and that on September 6, 1884,
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letters of administration were issued to Emma C. Thomp
son, plaintiff. The petition set out the will in full, the 
item material for consideration herein being as follows: 

"The remainder of my estate I direct shall be equally 
divided among my said children, Annie, Emma, Alice, 
Adolphus and Mary, said remainder to include what shall 
remain in the hands of my executor, including the three 
thousand dollars paid by my said children, .Emma and 
Edward, or either of them, for my said house and lot, 
should they take it, as hereinbefore provided, after the 
payment of the legacies hereinhefore bequeathed to my 
children, Emma, Edward and Mary. I direct that the 
shares due by this item of my will to my daughters Annie 
and Alice shall be held in trust by my said executor, the 
interest thereof to be paid them annually, during their 
lives, and at their deaths the said principal sunis to be 
bequeathed share and share alike among their children 
then living share and share alike, and in default of chil
dren then living share and share alike, among the said 
Emma, Edward, Mary and Adolphus, or the children of 
any that may have died, then living, children only to take 
the deceased parents' share. I direct, however, that from 
the share of my daughter Annie, the sum of five hundred 
dollars borrowed from me and due me by her husband, W.  
F. Heins, shall be deducted, unless he shall pay the same 
to me or my executor before distribution," etc.  

It is alleged in the petition that Peter Spahr was ap
pointed executor and trustee by the terms of the will, and 
that he refused to qualify, and plaintiff in error Emma C.  
Thompson was thereupon duly appointed executrix with 
the will annexed, and trustee of the special fund named in 
the will; that Emma Thompson, as trustee, received in 
trust for Annie A. Heins and her children named the sum 
of $1,320; that desiring to be discharged and released from 
said trust, she delivered said trust funds to Benjamin P.  
Knight, of Douglas county, Nebraska, on the 24th day of 
October, 1885; that said Knight received the trust funds, 
and to secure the faithful discharge of the trust in accord-
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ance with the terms of the will, on the 21st day of October, 
1885, executed to Emma C. Thompson, executrix, a bond 
in the penal sum of $3,000; and that defendants John 
Rush and Charles Burmester signed such bond as sureties 
thereon. A copy of the bond is attached to the petition.  
It was further alleged that for the term of eleven years 
after October 24, 1885, the time he received the funds, 
Knight paid to the plaintiff Annie A. Heins, the interest 
and income from the trust funds in accordance with the 
provisions of the will; that on and after the 21st day of 
April, 1896, Knight, as well as defendants in error, failed 
and neglected to pay to said Annie A. Heins any portion of 
the sums so arising as income from the trust funds; that 
on the 21st day of April, 1896, Knight became, and there
after remained up to the time of his death, wholly insolv
ent; that he left no estate, and that no administrator of 
his estate was ever appointed; that the terms of the bond 
given by Knight and the defendants have been violated 
and broken, and the trust fund, amounting to $1,320, has 
been wholly wasted, dissipated and lost by Knight; and 
that Knight wholly failed and neglected to pay the income 
arising from the trust fund to plaintiff Annie A. Heins, 
although often requested so to do. Judgment for $1,320 
with interest from April 21, 1896, against the defendants 
Rush and Burmester was prayed for.  

To this petition an answer was filed by defendants, ad
mitting the death of Ann Von Heilen; the relationship 
of the parties to deceased; the execution and probate of 
her will; that the executor named refused to act; that 
Emma C. Thompson was appointed administratrix; that 
the bond, a copy of which was set oAut in the petition, was 
executed by Knight, and the defendants as sureties; the 
death of Knight; and that no administration of his estate 
was ever had. It was admitted, that Emma C. Thompson 
was appointed trustee of a special fund mentioned in the 
last will and testament of Ann Von Heilen; that the will 
of deceased was in the terms and contained the conditions 
as set out in the petition; and denied each and every other 
allegation of the petition.
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By permission of the court, Ferdinand Haarman, 
Charles Haarman and John Haarman, partners under the 
firm name of Haarman Brothers, intervened in the action, 
and set up an assignment made by plaintiff Annie A.  
Heins of a portion of the income to be derived from said 
trust fund to them for security for certain indebtedness 
due them from her. The parties last named failed to 
prosecute error proceedings, but by permission of this 
court, were made parties defendant in this proceeding, and 
their relation to the proceedings needs no further consid
eration. To the answer was filed a reply containing a 
general denial. There was judgment for defendants in 
error.  

It is contended by plaintiffs in error that the judgment 
of the trial court is contrary to law, and is wholly unsup
ported by any competent evidence. Defendants in error, 
in support of the judgment, maintain that it should be 
affirmed for the following reasons: (1.) That the evidence 
does not disclose that the trust fund had ever been ascer
tained, separated or set apart by the court in which the 
will of Ann Von Heilen was probated, and that until such 
trust fund was set apart and ascertained, neither the 
trustee nor his bondsmen would be responsible, and that 
the liability for the trust fund would rest upon plaintiff 
in error Emma C. Thompson, as administratrix. (2.) That 
the testimony wholly failed to show a breach in the condi
tions of the bond; that, so far as disclosed by the record, 
the fund may still be in existence, properly invested in 
accordance with the provisions of the will. (3.) That 
both the motion for a new trial and the petition in error 
are joint; that Annie A. Heins has no interest in the 
principal fund, and that her children have no present 
interest in the fund itself; that, therefore, the judgment 
of the trial court was correct as to Annie A. Heins and 
her children, and because the motion for a new trial and 
the petition in error are joint, this court can afford no 
relief.  

The bond executed by defendants in error, heretofore set
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out, recites the appointment of Emma C. Thompson as 
executrix; the existence of a trust fund to be paid to Annie 
A. Heins and her children in accordance with the terms 
of the will of Ann Von Heilen, deceased; the appointment 
of Emma C. Thompson as trustee of such fund; that she 
desired to relieve herself from such trust; and that by 
mutual consent of all parties, Benjamin P. Knight was 
appointed trustee of the trust fund.  

The rule seems to be settled, upon authority, that 
sureties upon a bond will not be permitted to deny facts 
recited in the instrument whichthey have signed.  

Brandt, Suretyship & Guaranty [2d ed.], sec. 42, says: 
"The general rule is that sureties are estopped to deny 
the facts recited in the obligations signed by them, and this 
whether the recitals are true or false in fact. Having once 
solemnly alleged the existence of the facts they can not 

afterwards be heard to deny it." 
In Dunterman v. Storey, 40 Nebr., 447, this court said 

"the surety * * * is estopped, in a suit on such bond, from 

alleging that no such transcript and petition in error had, 

at the time of the execution of said supersedeas bond, been 
in fact filed in the supreme court." 

It is contended by defendants in error that the evidence 

does not establish that Benjamin P. Knight was ever ap

pointed trustee of the fund. The bond. recites that he was 

appointed such trustee by mutual agreement of all parties 

concerned.  
In Hayden v. Cook, 34 Nebr., 670, the bond recited that 

the principal had contracted with the obligee to construct 

and complete a building for a stipulated sum according to 

contract. Neither of the parties to the contract had signed 
it. The contention of the sureties was that there was no 

proof of a written contract between Cook, the contractor, 

and Hayden, the owner. It was held that the sureties were 

estopped by the recitals of their bond to deny the execution 

of the contract.  
In the case of Blaco v. State, 58 Nebr., 557, the sureties 

attempted to show that the law creating the office to which
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their principal had been appointed was unconstitutional.  
This court, in discussing the liability of the sureties, said: 
"They will not be permitted afterwards, when sued on 
such bond, to deny the validity of the act creating the 
office." 

In Fridge v. State,* 3 Gill & J. [Md.], 103, 114, it was 
said: "Owen Dorsey having given his bond, in which he is 
stated to be the guardian of E. A. K., and having obtained 
possession of her property, it would not in a suit against 
him, have lain in his mouth to deny that he was guardian, 
in the very face of the recital in his bond, or to set up any 
supposed irregularity in obtaining the appointment; the 
recital in the bond being evidence, as against him, that he 
was guardian. Nor does it lie in the mouth of his surety, 
against whom the recital is equally evidence." 

Gray v. Statef 78 Ind., 68, was a case in which the bond 
recited "that as the above bounden Elisha Mills, guardian 
of Frank A. Mills and Clara M. Mills, * * *. Now, if the 
said Elisha Mills will faithfully discharge the duties 
of his trust according to law," etc. The court ordered the 
guardian to sell the lands of his wards, which he did, and 
received payment therefor. The sureties sought to show the 
guardian was illegally appointed. The court said (p. 70) : 
"All the facts necessary to create an estoppel are present.  
The bond was executed, the recital made, the order pro
cured and the money of the relator obtained, and to allow 
the appellants to avoid its payment by a denial of their own 
recital would result in such manifest injustice that no 
court, it seems to us, ought to hesitate in applying the doc
trine of estoppel in exclusion of such defense." Bassett 
v. Grafts, 129 Mass., 513; Williamson v. Woodman, 73 
Me., 163, 166; Cutler v. Dickinson, 8 Pick. [Mass.], 385, 
387.  

In Perry, Trusts [5th ed.], section 274, it is said that 
a trustee "may be discharged, and a new trustee ap
pointed, by the agreement and concurrence of all the par-
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ties interested in the trust." Section 285 Idem. In section 
920 it is said: "There can be no doubt, upon principle, 
that, when all those who have the entire legal and bene
ficial interest in the property agree to dispose of it in a 
particular manner, courts will oive effect to their agree
ments." 

It is contended by defcndants in error that there is no 
evidence that Knight, their principal, ever received the 
special fund for the repayment of which they are sought 
to be charged. Knight gave to Mrs. Thompson two differ
ent receipts, one of which, as it appears of record, was in 
the words following: 

"Received of Mrs. Emma Thompson, as the trustee of 
.1irs. Annie A. Heins and children, by James F. Morton, 
their attorney in fact, a draft for the sum of $724.94, 
together with note of Wm. F. Heins for the sum of $500 
with interest thereon at eight per cent. from January 1, 
1883. The said sums of money to be invested in safe se
curities and paid over in accordance with the require
ments of a last will and testament of one Mrs. Ann Von 
Heilen, late of Carlisle, Cumberland county, Penn. Done 
at Omaha, Neb., December 4th, 1885.  

"(Signed) BENJAMIN P. KNIGHT, 
"Trustee for Annie A. Heins." 

It is disclosed by the evidence that the money repre
sented by the note was subsequently paid to Knight.  
Knight afterwards, in writing, acknowledged that he held 
money in trust, amounting to the sum of $1,320. There 
would seem to be no question that Knight received the 
trust fund, and there can be no doubt, we think, that the 
receipt quoted is, as against the bondsmen, prima-facie 
evidence that their principal received the trust fund. Perry, 
Trusts [5th ed.], sec. 416; 2 Brandt, Suretyship & Guar
anty [2d ed.], see. 627; United States v. Cutter, 2 Curtis 
[U. S. C. C.], 617; Blair v. Perpetual Ins. Co., 10 Mo., 559; 
Matthew v. FitzWilliam, 12 Mo. App., 445, 449; McKim v.  
Blake, 139 Mass., 593.
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It is contended by defendants in error that there is no 
evidence to prove that the estate of Ann Von Heilen was 
ever distributed in accordance with the will, or that there 
was any residue of the estate to create the trust fund, 
which it is alleged came into the hands of Knight as trus
tee. We are unable to see merit in this contention. If 
the parties interested in the estate saw fit to divide and 
distribute it among themselves in accordance with the 
terms of the will, and if it was done in that manner, and 
the money paid to Knight as trustee, neither he nor his 
bondsmen can escape liability upon the claim that the 
estate had not been distributed by order of the court.  
Walworth v. Abel, 52 Pa., 370; Weaver v. Roth, 105 Pa., 
408, 413; Franklin v. Ham~mond, 45 Pa., 507.  

We are of opinion that the evidence is amply sufficient, 
when aided by the presumption that Mrs. Thompson did 
her duty as executrix and trustee, to show that the $1,320 
which Knight received was the trust fund arising under 
the terms of the will for the benefit of Mrs. Reins and her 
children. Tecumseh Town Site Case, 3 Nebr., 267, 284; 
Green v. Baiker, 47 Nebr., 934, 947.  

It is contended that the testimony wholly fails to show 
a breach in the condition of the bond; that the fund may 
still be in existence, properly invested in accordance with 
the provisions of the will. This contention seems to be 
wholly without merit. The evidence shows that Knight 
received the money as trustee; that he regularly paid the 
interest thereon to Mrs. Heins for many years; that he 
finally ceased paying interest, and failed to account for the 
funds, though often requested so to do; that he finally 
died wholly insolvent. No evidence was offered by the 
sureties showing that the fund was still in existence or 
had been invested, and we think the evidence was suffi
cient to make out a prima-facie case against them.  

It is finally contended that Annie A. Heins has no in
terest in the principal fund, and that her children have no 
present interest in the fund itself; that the motion for a 
new trial and the petition in error being each joint as to
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all plaintiffs, this court can afford no relief to plaintiffs 
in error. We think this contention can not be sustained.  

No objection was made by motion or otherwise at the 

trial to the alleged misjoinder of parties. It is apparent 
that all the plaintiffs have some interest in the fund.  

While such interest is not identical, the defendants in error 

having failed to raise timely objection to their joinder, it 

would seem that they can not now object.  
We are of opinion that, under the pleadings and the 

evidence introduced, plaintiffs in error were entitled to 

judgment. The judgment of the trial court is wrong, and 

it is recommended that the same be reversed and the cause 

remanded for further proceedings in accordance with law.  

HASTINGS, C., concurs.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed, and 

the cause is remanded for further proceedings in accord
ance with law.  

REVERSED AND REMANDED.  

CLARA V. RANK, APPELLEE, V. MARY GARVEY ET AL., 
APPELLANTS. * 

FILED DECEMBER 17, 1902. No. 11,948.  

Commissioner's opinion, Department No. 1.  

1. Real Estate: VENDOR: WRITTEN CONTRACT: PAROL MODIFICATTON: 

STATUTE OF FRAUDs. A vendor authorized an agent in writing 

to sell real estate, naming in such writing the price at which 

the estate should be sold. Subsequently the vendor by parol 

authorized a modification of the price at which the agent 

might sell. Held, That as the original contract would have 

satisfied the requirements of section 3, chapter 32, Compiled 
Statutest even though it had not named the price at which 

the agent might sell, a subsequent parol modification of that 

portion of the contract did not bring it within the statute 

of frauds.  

*Rebearing allowed. See opinion, p. 784, po8t.  
t Cobbey's Annotated Statutes. sec. 5952.
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2. Attorney in Fact: POwnR OF ATTORNEY: CONTRACT FOR PURCHASE 

or LAND: TERms AND CONDrIONs: KNOWLEDGE OF PRINCIPAL.  

Where one authorizes an attorney in fact, by power duly signed 
and acknowledged, to make a certain contract for the purchase 
of land with certain parties, and of a certain date, and subse
quently ratifies the action of his attorney, it is immaterial 
whether he knew all the terms and conditions of the contract 
at the time it was made, and he will be bound by the con
tract made by such attorney.  

3. Contract: WANT OF MUTUALITY: DEFENSE. Want of mutuality in 

a contract is no defense to an action for specific performance, 
where the party not bound thereby has performed all the 
conditions of the contract on his part, and has brought him
self clearly within its terms.  

4. Agent: CONTRACT SALE: REAL ESTATE: PUiRCHASER. An agent 
authorized by contract to sell real estate to any purchaser 
thereafter to be secured is not guilty of fraud for failing to 
disclose the ,identity of a prospective purchaser, where it 
appears that the vendors neither asked nor made any attempt 
to ascertain who such purchaser was.  

5. Finding. A finding by the trial court, sustained by sufficient 
competent evidence, will not be disturbed on appeal.  

6. Interpretation of Contract: SPECIFIC PERFORMANCE: PLEA IN BAR.  
Where the interpretation placed upon a contract for the sale 
of land by the parties thereto is such as makes the contract 
consistent throughout, one party thereto will not ordinarily 
be permitted, in an action for specific performance, to plead 
in bar of such action that the contract contains inconsistent 
provisions.  

7. Undivided Interest: ExcLusrvE OCCUPANCY. While an undivided 
interest in real estate, accompanied by exclusive occupancy 
of the premises by the owner of such interest and his family 
as a homestead, is sufficient, in this state, to support a home
stead exemption, the owner of an undivided interest, who 
claims and holds possession under a lease from the adminis
trator of his deceased ancestor, paying a stipulated rent for 
the right to occupy, and neither having nor claiming any 
rights other than those of a tenant at will, and having no 
intention permanently to occupy and hold the premises as a 
homestead, will have no homestead right therein, and an 
unacknowledged written contract of sale, signed by himself and 
wife upon a sufficient consideration, will be enforced.  

8. Action for Specific Performance. In an action for specific per
formance of a contract for the sale of land, the vendors 
will not be heard to urge an objection to performance which 
has been fully obviated and eliminated before the action was 
commenced.
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APPEAL from the district court for Douglas county. Ac
tion to enforce the specific performance of a contract for 
the sale of real estate. Heard below before FAWCETT, J.  
Decree for plaintiff. Defendants appeal. Affirmed.  

Timothy J. Mahoney and James A. U. Kennedy, for ap
pellants.  

John P. Breen, contra..  

KIRKPATRICK, C.  

This is a suit for specific performance of a contract for 
the sale of land, brought by appellee Clara V. Rank against 
appellants Mary J. Garvey et al. The petition sets up the 
contract of sale entered into by Mary Garvey, her hus-.  
band; Thomas J. Ryan, his wife; Catherine Garvey, her 
husband; Annie Halpenny, her husband; and William and 
Mildred Tighe and Thomas Tighe, their guardian; the per
sons named being heirs at law of Thomas Ryan, deceased, 
and together owning a five-sixths interest in certain real 
estate situated in Douglas county, described in the petition, 
of which Thomas Ryan died seized. Attached to the peti
tion as an exhibit is the contract, which it is claimed all 
the parties executed, and which was in fact executed by all 
the parties except Mary Garvey, whose name was signed 
to the contract by her husband in her absence. The name of 
Clara V. Rank was signed to the contract by her attorney 
in fact, John P. Breen. The petition pleads tender of full 
performance on the part of appellee, with prayer for 
specific performance of the contract. Separate answers 
were filed by Mary Garvey and James Ware. Catherine 
Garvey, Thomas J. Ryan, Theresa M. Ryan and Annie Hal
penny united in an answer. The answers, aside from that 
filed by Mary Garvey, are of great length, and not even 
their material allegations can be set out in detail. The 
answer of Mary Garvey admitted that she is an heir of 
Thomas Ryan, deceased; that Patrick Garvey is her hus
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band; that she is the owner of an undivided one-sixth in
terest in the land described in the petition; and denies gen
erally all the other allegations of the petition. The answer 
of Catherine Garvey, Thomas J. Ryan, Theresa M. Ryan 
and Annie Halpenny, briefly stated, is as follows: They 
admit their relationship to the deceased, and their owner
ship of an undivided interest in the premises, as alleged in 
the petition; they admit the signing of the contract set out; 
allege that it was tentative only; that they withdrew from 
such agreement before it was ever accepted or acted upon 
by appellee, and notified their agent not to deliver it, and 
that it never was in fact delivered; that it was not to become 
a binding contract until signed by appellee; that her at
torney in fact exceeded his authority in signing her name 
to the contract, and that it never became a completed or 
binding contract; that the contract was vague and con
tained inconsistent provisions, rendering it unenforceable 
in equity; that Thomas J. Ryan and wife were entitled to 
homestead in the premises, and that they never acknowl
edged the contract before an officer authorized to take 
acknowledgments. They admitted the execution of deeds 
to the premises to James Ware, but denied that such deeds 
were fraudulently made. They alleged that Selby, their 
agent, was without their knowledge or consent also acting 
as the agent of appellee; that such fact was known to ap
pellee, and was through her procurement, and that such 
conduct amounted to a fraud upon appellants, rendering 
the alleged contract void; that Clara V. Rank had no in
terest in the subject-matter of the controversy, and that 
the suit was not brought by the real party in interest. The 
separate answer of James Ware does not essentially differ 
from the joint answer just referred to.  

To these various answers replies were filed by appellee, 
which, in addition to a general denial, pleaded that James 
Ware entered into the contract of purchase, not in his own 
interest, but in the interest of the South Omaha Stock 
Yards Company, and with full knowledge that the Ryan 

- heirs had entered into a contract to convey the premises to

770 [VOL. 66



SEPTEMBER TERM, 1902.

Rant v. Garvey.  

appellee; and that such conveyance was taken by Ware for 
the purpose of defrauding appellee. The reply further 
admitted that Clara V. Rank, appellee, was acting as trus
tee for Albert H. Veeder, who was the beneficial owner of 
the contract sought to be enforced.  

The facts in the case as disclosed by the record, briefly 
stated, are as follows: On May 23, 1898, Mary Garvey, 
Catherine Garvey, Annie Halpenny, Thomas J. Ryan and 
Maud Ryan, were the sole living children of Thomas Ryan, 
deceased, and William and Mildred Tighe were the minor 
children of a deceased daughter of Ryan. Each of the 
children named, and the two grandchildren, who were 
minors, jointly owned undivided interests in certain lands 
and lots in South Omaha. On that day, the parties desir
ing to sell the land, all of them except Maud Ryan, whose 
whereabouts were unknown, entered into. a contract of 
agency with Walter L. Selby, a real estate agent of Omaha.  
They authorized him either to sell or find a purchaser for 
the premises upon the terms mentioned in the contract.  
The contract provided that the property might be sold at 
a price less than the sum mentioned, provided the owners 
agreed, and also reserved a right on the part of the heirs 
to revoke the agency in writing at any time within ninety 
days front its date. Selby immediately began looking up 
a purchaser, and corresponded with one Albert H. Veeder, 
of Chicago, who subsequently came to Omaha to examine 
the property, but refused to take it at the price named, 
indicating, however, a willingness to take it at a lower 
price. Selby got the heirs together soon afterwards, and 
they agreed to sell at a price which was acceptable to 
Veeder. During the progress of these negotiations Veeder 
informed Selby that he did not desire to be known in the 
transaction as a purchaser, and inquired whether title 
could not be taken in the name of some other person.  
Selby suggested the name of appellee, his cousin, residing 
in Ohio, as a suitable person in whose name title could be 
taken. After some inquiry Veeder accepted the arrange
rment, with the agreement that appellee should execute a
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power of attorney to John P. Breen, of Omaha, constitut
ing him her attorney in fact to execute the contract and 
perform all necessary acts. Selby thereupon informed 
the heirs that he had secured a purchaser, and prepared the 
contract, which is attached to the petition as an exhibit, 
and delivered it to one of the heirs to be executed. The 
contract was retained by the Ryan heirs for a time, but 
was finally properly signed by all the heirs except Mary 
Garvey, who was absent from Omaha on a visit, and her 
name was signed to the contract by her husband. The 
contract was returned to Selby, who delivered it to John 
P. Breen, attorney in fact for appellee, who, after examina
tion, executed it and retained it, delivering a copy to the 
agent, Selby. In the meantime Veeder had forwarded to 
Selby the money for the first payment, and also $200 to be 
used in the matter of obtaining partition and sale of the 
premises in order to get title from the minors. Selby, on 
receipt of the remittance from Veeder, deposited the money 
to his own account in the bank, and mailed to each of the 
heirs a check for $100, being the amount agreed upon as a 
first payment. The heirs seem to have refused the checks, 
except Thomas Tighe, guardian; and in the meantime, 
and within a day or two after Selby delivered the signed 
contract to Breen for examination and for his signature as 
attorney in fact for appellee, other parties, acting in the 
interest of the South Omaha Stock Yards Company, 
offered to the heirs a considerable sum more than they 
were being paid for the premises by Veeder, and all of the 
heirs, with the exception of Maud Ryan and the minors, 
accepted the offer made on behalf of the stock yards com
pany; and after taking from parties representing them a 
contract and bond to indemnify from any damages on ac
count of the contract they had made with appellee, they 
deeded the premises to Ware, who it appears is an em
ployee of, and took title for, the stock yards company. It 
is further disclosed that appellant James Ware, when he 
took the conveyance of the premises from the four adult 
heirs, besides executing the bond to hold the heirs harmless
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as against their breach of contract with appellee, took an 
assignment from them of the purchase money due from 
Clara V. Rank under the contract which she is seeking to 
enforce in this suit. Within a day or so from the time 

Selby delivered the contract to Breen, Thomas J. Ryan, 
acting for the heirs, called upon Selby and informed him 
that they had decided not to go on with the contract, and 
tried to get him to surrender the contract which he had 
already delivered to Breen. This he refused to do.  

Many objections to the correctness of the judgment of 
the trial court are urged by appellants, which for conven
ience will be summarized as follows: (1.) That no complete 

contract of sale was ever entered into by appellants, and 
that this is especially true as to Mary Garvey. (2.) That 
the contract was never executed by appellee; that her at
torney in fact exceeded his authority in signing her name 
to the contract; that the contract, not having been ex
ecuted by appellee, is unilateral and unenforceable as 
against appellants. (3.) That Selby, the agent for appel
lants, was also acting as the agent for appellee, without 
the knowledge or consent of appellants, and that he failed 
to inform appellants that the real purchaser was Albert H.  

Veeder, who was one of the directors and general attorney 

for Swift & Co.; that such conduct amounted to a fraud 
upon appellants, of which appellee had full knowledge, and 
that the contract made could, for that reason, not be en

forced. (4.) That the contract contained inconsistent 
provisions, and that specific enforcement could not be de
creed of such a contract. (5.) That Thomas J. Ryan and 
his wife were entitled to a homestead in the tract; that 
neither had acknowledged the execution of the contract 
before an officer authorized to take acknowledgments, and 

that the contract was for that reason non-enforceable as 
to them. (6.) That the contract is non-enforceable because 
it provided that appellee should acquire title from the 
adult heirs, and bring a partition suit so as to get title to 
the. share of the minor heirs; that $200 of the purchase 
price was to be retained for that purpose; that appellee
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was to bid a certain amount for the premises at the parti
tion sale, from which bid the amount of existing incum
brances was to be deducted; that such contract was con
trary to law, and would not be enforced.  

Regarding the relation of James Ware to the' contro
versy, the trial court found as follows: That "the defend
ant, James Ware, fully aware of said agreement with 
plaintiff, offered the said makers thereof a higher price for 
said property and induced them to break their said agree
ment with plaintiff, and convey said property to him and 
that on or about the 23d day of July, 1898, induced there
unto by such higher offer, they did convey, by deeds of gen
eral warranty, the paid property to the defendant Ware, 
and that said Ware took such conveyances, not only with 
knowledge of plaintiff's prior agreement, but he took them 
with the full knowledge of the pendency of this case and 
subject to the outcome of it; and this court therefore finds 
and concludes thkt the said Ware ought, according to all 
the rules and practices of courts of equity to keep and 
specifically perform plaintiff's said contract." This find
ing of the trial court seems to be abundantly sustained by 
the evidence. It is, therefore, quite apparent that James 
Ware stands in no better position to resist the enforcement 
of the contract than do the other appellants.  

It is contended by counsel for appellants that no con
tract for the sale of the premises mentioned in the petition 
was ever in fact consummated, and for that reason no con
tract can be specifically enforced. From a careful examin
ation of the evidence in the case we are of the opinion that 
no valid reason has been presented for the non-enforcement 
of the contract as to any of the appellants, unless it be as 
to Mary Garvey. While many objections are urged as to 
the validity of the contract in suit as to the other appel
lants, they have all been resolved by the trial court in 
favor of appellee, and we are unable to see any reasons for 
setting aside the judgment as to such appellants.  

As to whether or not specific enforcement should be de
creed as against Mary Garvey and her grantee, Ware, as to
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her undivided one-sixth interest, serious question is pre
sented. As we have seen, she did not personally sign the 
contract of sale, which was delivered to appellee on the 
8th day of July. It is contended by counsel for appellants 
that she not only did not sign or authorize the signing of 
the written contract, but that she never made an oral con
tract for the sale of the premises. There seems to be at 
least one ground upon which the action of the trial court 
as to Mary Garvey can be sustained, and upon which the 
contention of appellants must be overruled.  

Upon the 23d day of May, 1898, all of the heirs, includ
ing Mary Garvey, executed a written contract of agency 
with W. L. Selby, by the terms of which they authorized 
him to sell their five-sixths interest in the premises upon 
the terms mentioned in such contract, the material portion 
of the contract being as follows: 

"We, the undersigned, and owning an undivided five
sixths interest in the estate of Thomas Ryan, deceased, 
hereby grant to W. L. Selby, in consideration of services to 
be performed by him, the sole agency to sell three parcels 
of the land hereinafter described, and if a sale is made, or a 
purchaser thereof found at the price and upon the terms 
hereinafter specified, or at any other price or terms which 
we may hereafter authorize or agree to, we agree to pay 
said Selby a cash commission of five per cent." 

There can be no doubt that, under the terms of this 
contract, Selby was authorized to do either one of two 
things: First, to execute a valid contract of sale for the 
premises upon the terms mentioned; and second, to find a 
purchaser who was ready and willing to purchase the prop
erty upon the terms mentioned in the agreement. Acting 
under this contract, Selby produced a person willing to 
purchase the property, but not at the price named. Acting 
under the quoted portion of the contract, Selby invited the 
heirs to his office to determine whether they would accept 
a lower price for the property. In accordance with his re
quest, they met at his office on the 5th day of July, and, 
Mary Garvey acting as spokesman, they agreed to accept
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a lower price. There can be no doubt that such oral modi
fication of the contract did not bring it within the statute 
of frauds. Under section 3, chapter 32, Compiled Stat
utes,* the authority of the agent is required to be in writ
ing; but it is not required that the price at which the agent 
is authorized to sell shall be contained in the writing.  
Therefore, the instrument granting the agent authority to 
sell, as originally given, would have been sufficient to meet 
the statute, even though it had not named the price at 
which the agent could sell. It follows, therefore, that the 
parties were at liberty to modify by parof such portion 
of the contract as the statute does not require should be 
in writing. Parties to a contract required to be in writ
ing can not extend the scope of the statute by embrac
ing in their contract more than the statute requires.  
Proceeding uider the contract as quoted, and as modi
fied by parol, Selby, by correspondence, brought about the 
consummation of a valid contract of sale of the premises 
with A. H. Veeder. The trial court so found, and the evi
dence fully sustains the finding. This contract, made by 
the admitted agent of the heirs, is as much the contract of 
Mary Garvey as though she had made it in person rather 
than by her agent.  

Considerable space in briefs of counsel for both parties 
to this case has been taken up in discussing the question 
whether or not Mary Garvey, by signing an affidavit for a 
continuance in the case, did admit the execution of 
the contract claim to such an extent as to take the oral 
contract, which it is claimed was made, out of the statute 
of frauds. Inasmuch as we have reached a conclusion upon 
this branch of the case upon other grounds, it is not deemed 
necessary to consider this question.  

It is next contended on the part of appellants that the 
contract was never executed by appellee, that her attor
ney in fact exceeded his authority in signing her name to 
the contract, and that the contract, not having been ex
ecuted by appellee, is unilateral and unenforceable as 

* Cobbey's Annotated Statutes, sec. 5952.
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against appellants. We are unable to find merit in this 
contention. The power of attorney executed by Clara V.  
Rank and her husband to John P. Breen, her attorney in 
fact, for the purchase of the land, authorized him to sign 
her name to a contract with the owners of the property of 
date July 9, 1898. It further authorized him, as her at
torney in fact, to institute in the district court a partition 
suit for the partition of the property, and to bid in the name 
of appellee at a partition sale of such property, if such sale 
be ordered by the court. There can be no doubt that ap
pellee, having authorized her attorney in fact to execute 
the contract of a certain date, describing it, will be bound 
by the action of such attorney.  

It is contended by appellants that the power of attorney 
does not particularly identify the contract. This conten
tion is wholly without merit. The power of attorney de
scribed the property being purchased, as well as giving the 
date of the contract to be executed. It also provided for 
the partition suit; and it follows, by necessary implication, 
that she knew she was getting an undivided interest in the 
property. Not only is this true, but even before the 
execution of the contract by her attorney in fact, the pur
chase price for the lands had been paid to the acknowl
edged agent of the Ryan heirs. Moreover, she subsequently 
ratified everything her attorney in fact had done in the 
premises, not only as to the execution of the contract in 
suit, but as to the bringing of this suit for specific per
formance. She had a perfect right to so ratify, even though 
she did not know all the terms and conditions of the con
tract. Mechem, Agency, sec. 128. There can be no doubt 
that the contract is valid and binding upon appellee.  

But, conceding the contention of counsel for appellants 
that J. P. Breen exceeded his authority in the execution 
of the contract of sale, appellants would be in no better 
position. The rule is in this state well settled that "want 
of mutuality is no defense, even in an action for specific 
performance, where the party not bound thereby has per
formed all of the conditions of the contract and brought
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himself clearly within its terms." Bigler v. Baker, 40 
Nebr., 325, 326; Smith v. Gibson, 25 Nebr., 511.  
. In the case at bar, appellee not only accepted the offer 
made by appellants, but paid to their agent the first por
tion of the purchase price in full, and executed and ten
dered to appellants notes secured by a mortgage on the 
premises for the remainder of the purchase price in ac
cordance with the contract. It follows that, whether the 
attorney in fact exceeded his authority or not, appellants 
are bound to convey.  

It is next contended that Selby; the agent for appellants, was also acting as agent for appellee without the knowl
edge or consent of appellants, and that he failed to inform 
appellants that the real purchaser was Albert H. Veeder, a 
member of the board of directors and general counsel for 
Swift & Company; that appellee had knowledge of and 
procured such action on Selby's part, and that such con
duct amounted to a fraud, which would render void the 
contract entered into. The trial court, in passing upon 
this phase of the case, said: "The charge that Mr. Selby 
has been guilty of deceit, I do not think has been estab
lished by the evidence. That Mr. Selby did not disclose to 
his principals the parties with whom he was negotiating, 
and the methods of his negotiations, of course, is clearly 
established, but the defendants themselves, some of them, 
admit on the stand that they never asked Mr. Selby whom 
he was dealing with, and that they did not care whom he 
was dealing with. All they cared for was to sell the prop
erty and get the money. If there was any evidence in the 
record that the defendants had gone to Mr. Selby as their 
agent, and asked him whom he was dealing with, and the 
particulars as to his mode of dealing with the parties, and 
he had given them an untrue answer, I would look at the 
case differently. But, as I say, there is nothing in the 
record to indicate that. Mr. Selby proceeded by somewhat 
devious modes in getting at the final consummation of this 
deal. Why he did so I can not understand. But when we 
consider them in the light of the fact that the defendants
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themselves cared nothing about this, and allowed the ne
gotiations.to. go on without making any inquiry whatever, I 
do not think that they can come in now and claim that they 
have been deceived, nor do I think the allegation in their 
answers is true, that if they had known that he was 
dealing with a 'representative of Swift & Company, they 
would not have gone on with the sale. The evidence dis
closes that they discussed that matter among themselves.  
Some one suggested that a new packing-house was coming; 
that it was a packing-house that wanted it. Those that re
member the conversation say that they did not care 
whether it was a packing-house or what it was." 

From a careful examination of the evidence, it is ap
parent that the finding of the trial court upon this branch 
of the case is abundantly sustained by the evidence. The 
record wholly fails to disclose any evidence tending to 
show bad faith on the part of the agent. The rule is ele
mentary in this state that where a finding by the trial 
court is sustained by sufficient competent evidence, this 
court will not reverse such finding; and this is true al
though this court from it might have reached another 
conclusion.  

Again, it is contended that the contract sued upon con
tains inconsistent provisions, and that specific perform
ance should not be decreed of such a contract. This con
tention is based upon the fact that the written agreement 
as finally executed by all the parties except Mary Garvey 
contains a provision, in the portion fixing the amount 
appellee was to pay, that appellee should assume and pay 
the taxes for the year 1898, and again, at the close of the 
contract, a provision was inserted in the following lan
guage: "But it is understood that from each of said 
amounts of $1,740 -is to be deducted one-sixth of the cost 
of the abstract and one-sixth of all incumbrances on said 
property, and interest thereon due July 15, 1898, as afore
said." There is little doubt that the correct construction 
of this contract is that Clara V. Rank was to pay the 1898 
taxes specifically mentioned, and that the clause last above
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quoted should be held to mean other incumbrances; and 
when so construed, it is not inconsistent with .the special 
provision regarding 1898 taxes. The contract is capable of 
this construction without doing violence to any of its 
terms. That being true, such construction will be adopted, 
especially in view of the fact that the undisputed testi
mony shows that all parties understood that the purchaser 
was to pay the 1898 taxes, and that all other incumbrances 
were to be paid by the grantors. It is very clear that no 
misunderstanding existed between Selby, the agent for 
the Ryan heirs, and A. H. Veeder, who was the purchaser 
in fact. This contention, therefore, can not avail appel
lants.  

It is next contended by appellants that Thomas J. Ryan 
and wife are entitled to a homestead in the premises, and 
that they never have acknowledged the contract before an 
officer authorized to take acknowledgments and that it 
is, therefore, unenforceable as against them. In the joint 
answer of Catherine Garvey, Thomas J. Ryan and Theresa 
M. Ryan, is a paragraph in the following language: "These 
defendants further show to the court that the defendants 
Thomas J. Ryan and Theresa M. Ryan are husband and 
wife, and that said Thomas J. Ryan is the head of a family, 
duly entitled to homestead exemptions under the laws 
of the state of Nebraska; and that at the time of sign
ing the aforesaid paper the said Thomas J. Ryan and 
Theresa M. Ryan were then and there residing on a por
tion of said premises as their homestead; and said paper 
was never acknowledged by either the said Thomas J.  
Ryan or Theresa M. Ryan, and for that reason said pro
posed and tentative agreement never became operative 
against the defendants, or any of them." An allegation 
in substantially the same language is found in the answer 
of Ware. Neither Thomas J. Ryan nor his wife, Theresa, 
was called as a witness, and no attempt was made at any 
time to point out or designate any portion of the tract 
in controversy as the homestead of Thomas J. Ryan. It 
is disclosed by the record that some time after the death
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of Thomas Ryan, the administrator leased the eighty-acre 
tract upon which the house was situated to one Burk, who, 
it seems, remained in possession under his lease for some
thing like two years, and up to about March, 1898. In 
the meantime the administrator had obtained from the 
district court for Douglas county an order for the sale of 
the premises for the payment of the debts of the estate.  
In March, 1898, the administrator, not having yet made 
a sale, executed a lease of the premises to Thomas J. Ryan, 
permitting him to occupy the house on the premises until 
such time as a sale could be made, or until the adminis
trator desired possession. In consideration of his occu
pancy of the premises, Thomas J. Ryan was to pay $15 
per month as rent, which was to be deducted from his dis
tributive share of his father's estate. As stated, Thomas 
J. Ryan seems to have been permitted to occupy the prem
ises for the reason that the administrator did not desire 
to have anyone in possession under a lease for fear it might 
interfere with the sale of the property. In the case of 

Giles v. Miller,* 36 Nebr., 346, it is said: "An undivided 
interest in real estate, accompanied by the exclusive occu
pancy of the premises by the owner of such interest and 
his family as a home, is sufficient to support a home
stead exemption." It is contended by counsel for appel
lants that under the authority of this case, Thomas J.  
Ryan was entitled to homestead exemption in the tract of 
land in controversy. With the rule quoted from the Giles 
Case we are content, but it has no bearing upon the ques

tion here presented. In this case Thomas J. Ryan was in 

possession, not by virtue of his ownership of an undivided 
interest, but under a lease from the administrator, and 
was simply the latter's tenant at will, and had no right 

aside from that which any other tenant would have had.  

The rule seems to be settled that the occupancy, to entitle 

the occupant to homestead, must be coupled with an inten
tion to remain thereon and to occupy and claim the land 

as a homestead; while in the case at bar, as disclosed by 

* 38 Am. St. Rep., 730.
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the evidence, the only reason Thomas J. Ryan was per
mitted to go upon the premises was so that he might 
promptly surrender possession at any time, either when 
the premises were sold, or the administrator desired pos
session for any other purpose. The evidence does not tend 
to show that Thomas J. Ryan had any intention perma
nently to reside on and claim the land as his homestead.  
Waples, Homestead and Exemption, p. 189; Windle v.  
Brandt, 55 Ia., 221. His occupancy was wholly inconsist
ent with any claim of homestead. We are of opinion that 
he can not now be heard to claim the property as exempt in 
order to defeat a specific enforcement of a contract which 
he has made for a sale of the premises.  

Again, as we have seen, the premises were sold to Ware 
almost immediately after the execution of the contract 
with appellee, and the suggestion of homestead is now 
being made by Ware. It is a matter of grave doubt how 
far a court of equity should go in making selection of 
homestead when the question is first presented by a sub
sequent purchaser, such as appellant Ware in this case 
seems to be.  

In Stevensom v. Jackson, 40 Mich., 702, 703, it is said: 
"The difficulty in this case grows out of the peculiar com
plications. The land contract embraced more than forty 
acres, and there had never been any selection of a 
homestead from the land described. The law can make 
none for the parties, for there is no rule which can be 
a guide in setting off any particular portion or in giving 
it any particular shape." Again, in the same case it is 
said: "Under these circumnstances it is a little difficult 
to understand how a homestead right can be preserved 
for the benefit of Garvin [the purchaser]. Jackson [the 
vendor] has no homestead right now, and any selection he 
might make would be made not for occupation as a home
stead, but for the advantage of Garvin, and might be quite 
different from a selection made for the convenience of 
occupation." 

Again, it may be said that if Ryan was entitled to home-
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stead exemptions in the tract, it would be limited to a 
tract not exceeding two lots. It is true that the eighty
acre tract has not been platted, but the undisputed evi
dence shows that it is within the corporate limits of the 
city of South Omaha, and it is probably true that the tract 
which could be claimed to be exempt would be limited to 
an area equal to two lots as platted in that portion of 
South Omaha adjacent to the tract. Norfolk State Bank 
r. Schwenk, 51 Nebr., 146; Wilson v. Proctor, 28 Minn., 
14; Heidel v. Benedict,* 61 Minn., 170. At no time during 
the progress of the trial was any attempt made by Ryan 
or any one for him, to point out or designate any portion 
of the tract which he claimed as a homestead. In fact, 
he made no claim to homestead right other than as set 
out in his answer hereinbefore quoted.  

The final contention of appellants is that the contract 
sued upon is void because it contains provisions requiring 
appellee, Clara V. Rank, after she obtains title to the unh
divided four-sixths interest of the heirs who resided in 
and about Omaha, to bring a partition suit in order that 
title might be acquired to the one-sixth interest belong
ing to the minor children of Thomas Tighe and his de
ceased wife, and the further provision that $200 of the 
purchase price was retained for attorney's fees and ex
penses of such partition suit; and that in the event the 
court should order the property sold as a means of parti
tion, appellee would at such sale bid a certain stipulated 
sum. It appears that after the execution of the contract 
in suit, and before the trial of this cause in the district 
court, the whereabouts of Maud Kane, atCc Maud Ryan, 
were ascertained, and by negotiations between herself and 
appellee, Clara V. Rank, conducted independently of the 
other heirs, Maud duly conveyed her one-sixth interest to 
appellee and received payment therefor. Of the minor 
heirs of Thomas Tighe, Mildred reached her majority and 
conveyed her one-twelfth interest to appellee, and William 
Tighe, the other minor, through his father, and by order 

* 31 L. R. A., 422; 52 Am. St. Rep., 592.
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of the district court, conveyed his one-twelfth interest 
to appellee. No partition suit being necessary, appellee, 
in her petition, tendered to the heirs the $200 retained for 
expenses of such suit, and by the terms of the decree the 
money goes to the parties entitled thereto. So that at 
the time of the trial all that portion of the contract to 
which the objection now being considered applies had been 
fully executed, and we are of opinion that appellants can 
not be heard to urge this as a reason why they should not 
comply with the contract.  

From a careful examination of the pleadings and the 
evidence in the case, we are of opinion that the judgment 
of the trial court is right and should in all respects be 
affirmed.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

The following opinion on rehearing was filed May 5, 
1904. Judgment of affirmance adhered to.  

Eoctor-Johnson Co. v. Billings, 65 Nebr., 214, distinguished, and our 
former judgment, ante, p. 767, is adhered to.  

BARNES, J.  

This cause was reargued on a motion for a rehearing, 
and was assigned to a member of the commission, who 
failed to dispose of it before his term of office expired.  
The members of the court thereupon took the case under 
consideration, and after a careful examination of the rec
ord and the briefs, we are constrained to hold that our 
opinion herein, reported ante, page 767, is correct.  

It is strenuously contended that the holding in this 
case is in conflict with the rule announceed in Hoctor
Johnson Co. v. Billings, 65 Nebr., 214. But counsel 
are mistaken in this contention. In that case the plain-
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tiff did not seek to enforce the contract as it was made, 
but sought to have the court make and enforce a new 
contract. It appeared therein that the defendants had 
failed to secure an outstanding undivided interest, with
out fault on their part, and were unable to convey it ac
cording to the terms of the contract. The plaintiff, there
upon, asked the court to compel them to convey their 
undivided interest, and accept the purchase price less the 
amount or value of the interest they could not convey, 
and less a further sum claimed as damages for their fail
ure to procure and convey the outstanding undivided in
terest; this the court refused to do. So it appears that 
there is no real conflict between these cases, and that 
both, considering the difference in thd facts, are correctly 
decided.  

We are satisfied that the opinion of Commissioner 
KIRKPATRICK fairly determines every question involved 
in this case; that any further discussion thereof is un
necessary, and our former decision is therefore adhered to.  

HENRY D. JAYNE, APPELLANT, V. WILLIAM E. HYMER, 
IMPLEADED WITH MARY E. HYMER, APPELLEE.  

FILED DECEMBER 17, 1902. No.. 12,379.  

Commissioner's opinion, Department No. 2.  

1. Creditor's Suit: CONVEYANCE TO WIFE BY THIRD PERSON: ALLEGA

TION AND PROor. In order to maintain a creditors' suit against 
a wife to set aside a conveyance of real property made to 
her by a third person, plaintiff must allege and prove that 
the relation of creditor and debtor existed between himself 
and the husband at the time such conveyance was executed, 
or that it was executed fraudulently with the expectation on 
the part of the husband that he would become indebted to 
the plaintiff, and to prevent, hinder and delay him in the col
lection of such debt when contracted.  

2. Finding Sustained by Evidence: WIFE BONA-FIDE OWNER. Held, 
That the finding that the wife was the bona-fide owner of 
the property in question, that it was conveyed to her in pay

56
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ment for money advanced by her to her husband, the proceeds 
of which had been used in the purchase of the property which 
was the consideration for the conveyance, was sustained by 
the evidence.  

3. Creditors' Bill. An action in the nature of a creditors' bill 
can not be maintained to set aside the conveyance of property 
which is exempt to the defendant as a homestead.  

APPEAL from the district court for Phelps county. Pro
ceeding in the nature of a creditors' bill to set aside a 
deed of real estate. Reard below before ADAMS, J. De
cree for defendants. Plaintiff appeals. Affirmed.  

W. P. Hall and Hector M. Sinclair, for appellant.  

James E. Kelby, Addison S. Tibbets, George W. Tibbets, 
Charles F. Morey and Anderson, contra.  

BARNES, C.  

Henry D. Jayne filed his amended petition in the na
ture of a creditors' bill in the district court for Phelps 
county on the 21st day of June, 1900, against the defend
ants, William E. Hymer, Mary Hymer, his wife, and 
others, to set aside a deed made by the Holdrege National 
Bank, by which it conveyed the west half of lots 7, 8 and 
9, in 'block 12, of the Second addition to the city of 
Holdrege, to Mary E. Hymer, and subject the property to 
the payment of a judgment which he had obtained against 
her' husband, on the ground that the property belonged 
to Hymer, and had been conveyed by the bank to his wife 
fraudillently, and for the purpose of cheating and defraud
ing his creditors. All of the defendants, except Mary E.  
Hymer, defaulted. She filed her answer, in which she set 
forth that she was the bona-fide owner of the property in 
question; that she paid the consideration therefor; that 
her husband had no interest therein; that she claimed 
the property, which consisted of the half lots above de
scribed, together with a small dwelling-house thereon, 
as her homestead, and a home for herself, her husband
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and her children. A reply was filed to her answer, and 
upon these issues the cause was tried. The court found 
in favor of the defendant Mary E. Rymer. A judgment 
was rendered dismissing the plaintiff's action, and there
upon he appealed to this court.  

An examination of the record and the bill of excep
tions discloses the following facts: In the year 1879 
William E. Hymer and his wife, the appellees herein, came 
to Phelps county from their former home in the state of 
Illinois. Hymer had no property at that time except his 
horses and wagon, and a small amount of household furni
ture. Mrs. Hymer had in her possession $210 in money, 
which came to her from the estate of her deceased father.  
They found a person from whom they purchased the im
provements that he had placed upon a piece of government 
land which he held as a homestead, took an assignment 
of his rights, had his entry canceled, and Hymer filed 
upon it as a homestead. Mrs. Hymer, out of the money 
she then had, paid $115 to the former claimant; paid the 
filing fees, and the balance of her money was used to im
prove the land. They lived on this homestead until Hymer 
proved up, and procured his patent therefor. Meanwhile 
he had engaged in the hardware and implement business 
at a little town near his farm, and when the village of 
Holdrege was started they sold their homestead and 
Hymer moved his hardware and implement business to 
that place. The understanding between Hymer and his 
wife had always been that the homestead should be deeded 
to her, to be kept as their home, and for the purpose of 
reimbursing her for the money which she had put into 
it. This was never done, but when they moved to Holdrege 
the homestead was sold, three lots were purchased in the 
village, and a good house was built thereon, which was 
occupied by them as their homestead up to the fall of 1894.  
After removing to Holdrege, Hymer had engaged in the 
banking business, and on October 11, 1894, he was the 
president and a director of the Holdrege National Bank.  
He had become largely indebted to that institution, and
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in order to pay his said indebtedness he and his wife con
veyed the house and lots above mentioned to the said 
bank, and received a credit therefor of something like 
$4,500, and as a part of that transaction and in order to 
repay Mrs. Hymer for the interest that she rightfully had 
therein, the bank conveyed the premises in question, con
sisting of the three half lots and a small house situated 
thereon, to her. The testimony disclosed that at the time 
of such conveyance the property was not worth more than 
$600 or $700; no one puts the value greater than $800.  
From that time to the present Mrs. Hymer has always 
claimed and held said premises as her own, and as a home
stead for herself and family. Soon after the property was 
conveyed to her she, together with her husband, moved to 
University Place, near Lincoln, where they are living in 
a rented house and where they are temporarily located 
for the purpose of educating their children in the Wes
leyan University, there situated. It further appears that 
neither of them is the owner of any other real estate what
ever. The evidence is undisputed that it is Mrs. Hymer's 
intention, and the intention of her husband, as soon as 
their children are educated, to return to Holdrege and 
occupy the premises in question as their homestead. It 
further appears that the judgment which is the basis of 
the creditors' bill herein, was not obtained against William 
E. Hymer until November, 1897, or more than three years 
after the conveyance was made to Mrs. Hymer by the bank.  
It further appears that the judgment was rendered in an 
action for tort against William Hymer, and that at the 
time of the conveyance the plaintiff did not know or claim 
that he had a right of action, even for tort, against him.  
The evidence further discloses that the whole transaction, 
including Hymer's settlement with the bank, and the con
veyance of the premises in question by the bank to Mrs.  
Hymer, was carried on with the utmost good faith. It 
is not shown in the evidence that Hymer was indebted to 
the appellant at the time of the conveyance, or that he 
owed anyone else, except one debt to a person whose testi-
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mony appears in the record, and which it appears he still 
owes. As before stated, upon these facts the decree of the 
court was rendered in favor of the appellee.  

This judgment should be sustained: First-Because nei
ther the petition nor the evidence discloses that at the 
time the conveyance complained of was made the appel
lant was a creditor of William E. Hymer in any amount 
or to any extent whatever. Neither does it appear that 
the conveyance was procured by Hymer to be made to his 
wife in anticipation of the fact that he would become in
debted to the appellant. In order to maintain a creditors' 
suit against a wife to set aside a conveyance of property 
made by a third person to her, the relation of debtor and 
creditor must have existed between the plaintiff and her 
husband at the time such conveyance was executed; or it 
must have been executed fraudulently, with the expecta
tion on the part of the husband that he would become 
indebted to the plaintiff at a future time, and for the pur
pose of preventing, hindering and delaying the collection 
of the debt when it should finally be contracted. Lavigne 
v. Tobin, 52 Nebr., 686; Callahan v. Poters, 24 Nebr., 731; 
Jansen v. Lewis, 52 Nebr., 556.' Second-It appears from 
the evidence that the court was justified in finding that the 
property in question belonged to the wife; that it was 
purchased with the product of her money, and was con
veyed to her in payment for money of her own that she had 
advanced to the husband, which had been used by him in 
procurring other property, and which was, among other 
things, the consideration for the conveyance in - ?stion.  
The evidence was amply sufficient to sustain (:is finding, 
and it should not be set aside because we are unable to say 
that it was clearly wrong. This finding al ne is sufficient 
to sustain the judgment dismissing the bill. Third-It ap
pears from the evidence that the property, even were it 
owned by the husband, would be exempt as a homestead, 
and could not be subjected to the payment of the appel
lant's judgment. An action in the nature of a creditors' 
bill can not be predicated upon the conveyance of exempt
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property; such property is not susceptible of a fraudulent 
alienation, and creditors have no legal right to complain 
that property purchased with exempt funds is transferred, 
even without consideration. Derby v. Weyrich,* 8 Nebr., 
174; Frazier v. Syas, 10 Nebr., 115, 117, 35 Am. Rep., 467, 
4 N. W. Rep., 934; Gillespie v. Brown, 16 Nebr., 457, 460; 
Bloedorn v. Jewell, 34 Nebr., 649, 651; Furman v. Tenny, 
28 Minn., 77; Carhart v. Harshaw, 45 Wis., 340; Delash, 
mit v. Trau, 44 Ia., 613; Smith v. Russey, 33 Mich., 183; 
Washburn v. Goodheart, 88 Ill., 229; Himon v. George, 18 
Kan., 253. A debtor may acquire a homestead and hold 
it exempt as against debts not reduced to judgment when 
it was obtained, even if he exchange for it property which 
was not exempt by law. Paxton v. Suttonf 53 Nebr., 81.  

It is apparent, therefore, that the judgment and decree 
of the district court was right, and we recommend that 
it be affirmed.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

CITY OF SOUTH OMAHA V. VINCENT WRZESINSKI.  

FILm DECEMBER 17, 1902. No. 12,399.  

Commissioner's opinion, Department No. 2.  

1. Instruction: CORRECT STATEMENT OF LAw: AssUmPTroN or MATERIAL 
FACT: No EVIDENcE: UNDUE EMPHASIs. An instruction which, 
in addition to a correct statement of the law, contains an 
assumption of the existence of a material fact upon which 
there was no evidence offered or received, and directs the 
attention of the jury to, and unduly emphasizes a part of, 
the evidence, should be refused.  

30 Am. Rep., 827.  
t 68 Am. St. Rep., 589.
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2. Instruction: SUBMIssioN OF ISSUE NOT RAISED BY PLEADINGS OR 

SUPPORTED BY THE EVIDENCE. An instruction which submits 

an issue to the jury not raised by the pleadings or supported 
by the evidence, is erroneous and was properly refused.  

3. Loss of Claim: SECONDARY EVIDENCE AS TO FILING. Where it 

appears that it was the custom of a city clerk to make no 
record of claims presented to him for damages against the 
city, but simply to file them and place them in a receptacle 
kept for that purpose, to await the action of the council, 
that an original claim so filed was lost and could not be 
produced, secondary evidence may be received to establish 
the facts relating to the filing thereof.  

4. - : - : RECORD OF PROCEEDINGS OF CITY COUNCIL. In such 

a case, the recorded proceedings of the city council, reciting 
that such claim was before that body for consideration about 
the time it was alleged to have been filed, may be read in 
evidence for the purpose of showing that a claim was in fact 
filed.  

5. - : - : MAILING OF CLAIM: ITS LOSS: CARBON COPY. Where 

the evidence discloses that the plaintiff's attorney had mailed 
a claim to the city clerk, that it was lost, that he had kept 
a carbon copy of it which he produced and properly identified, 
-the court did not err in allowing such copy to be read to the.  
jury to prove that the claim, in form and substance, complied 
with the requirements of the law.  

6. - : - : LETTER OF CLERK As EVIDENCE. Where the person 
who was the city clerk at the time the claim was mailed to 
him was no longer in office, and is beyond the jurisdiction 
of the court, a letter written by him to plaintiff's attorney 
at or near the time he received the claim, in which he certifies 
under his hand and the seal of his office that he had received 
and filed it on a date named therein,-his signature thereto 
being duly and properly identified,-was properly received in 
evidence to establish the date on which the claim was in fact 
filed.  

7. Evidence. Evidence examined, and held that the verdict was not 
excessive, and was sustained by the evidence.  

ERRoR from the district court for Douglas county. In 
the nature of action on the case, against a municipal cor
poration for personal injuries. Tried below before 
KEYSOR, J. Verdict for plaintiff in the sum of $1,500.  
Judgment on verdict. Defendant brings error. Affirmed.
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Lambert, for plaintiff in error.  

James H. Van Dusen, contra.  

BARNES, C.  

Vincent Wrzesinski brought this action in the district 
court for Douglas county against the city of South 
Omaha, to recover damages for a personal injury alleged 
to have been sustained by him while passing over what was 
known as the L street viaduct in said city. He alleged in 
his petition that on the night of the 27th of September, 
1899, between the hours of 11 and 12 o'clock P. M., while 
he was walking over said viaduct, he stepped into a hole 
in the board walk thereof and his leg passed through the 
same; that he was thrown forward and sustained severe 
and permanent injuries, from which he suffered great pain, 
and which disabled him for a long time from following his 
usual employment; that the hole which caused his injury 
had remained in said walk for a long time prior to the 
accident, and that the city had due notice thereof; that it 
had been there a sufficient length of time for the city, in 
the exercise of ordinary care, to have ascertained its ex
istence and to have repaired the same before the accident 
occurred; that as a result of the injury so sustained he had 
been damaged in the sum of $5,000, for which he prayed 
judgment. The city, by its answer, denied the facts stated 
in the petition, and alleged contributory negligence as a 
defense to plaintiff's- cause of action. Plaintiff's reply was 
a denial thereof. Upon these issues the cause was tried to 
a jury and resulted in a verdict against the city for $1,500.  
A motion for a new trial was presented to the district 
court, was overruled, and judgment was entered for the 
amount of the verdict. The city thereupon prosecuted 
error to this court.  

1. Counsel for the plaintiff in error contends, first, that 
the court erred in refusing to give the jury instruction.No.  
2 of his requests, which is as follows:
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"In order to charge the defendant with negligence it 
must appear from the evidence not only that the sidewalk 
was defective at the time of the alleged injury, but it must 
further appear that such defect was actually known to the 
city or some of its officers, whose duty it was to repair 
such defects, or report them to defendant; or that the 
defect had existed for such a length of time prior to the 
alleged injury, that the city, if exercising ordinary dili
gence, would or should have known of the defect. And in 

determining whether or not the defendant exercised rea
sonable diligence and care in its efforts to discover and 
repair defects in said sidewalk, you are to consider any 
tests, inspections and examinations of said sidewalk, the 
thoroughness, sufficiency or insufficiency of the same, with 
all other facts and circumstances in evidence in relation 
thereto." 

The first part of this instruction is a correct statement 
of the law. The closing portion of it, however, is erro
neous. It directs attention to and emphasizes unduly a part 
of the evidence in the case, and for that reason it was 
properly refused. Rising v. Nash., 48 Nebr., 597; First 
Nat. Bank of Denver v. Lowrey, 36 Nebr., 290; Marion v.  
State,' 20 Nebr., 233, 244; City of Lincoln v. Beckman, 23 
Nebr., 677, 682. It also contains an assumption that there 
had been a test of the sidewalk in question, as well as an 
inspection. An examination of the bill of exceptions dis
closes that it contains no evidence which shows that any 
test thereof was ever made. An instruction which assumes 
that there is evidence to establish a fact when no such 
evidence was offered or received, is erroneous. For this 
reason also the instruction was properly refused. Turner 
v. O'Brien, 11 Nebr., 108; Esterly v. Van Slyke, 21 Nebr., 
611, 615; Chicago, B. & Q. R. Co. v. Schalkopf, 54 Nebr., 
448; City of Crete v. Childs, 11 Nebr., 252. In the case 
of Dunbier v. Day, 12 Nebr., 596, 603, an instruction like 
the one in question, and closing with almost the identical 
words, was held by Chief Justice LAKE to be erroneous.  

* 57 Am. Rep., 825.
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In fact, the general rule governing this question may be 
stated as follows: "To entitle a party to an instruction 
asked, it must be correct as an entirety. If not correct in 
all its parts, both as to law and facts, it may properly be 
refused." 11 Ency. P1. & Pr., 234; Wells v. State, 47 
Nebr., 74.  

2. It is next contended by the city that the court erred 
in refusing to give the jury instruction No. 4 of its re
quests, which is as follows: 

"'Yoi are instructed that if you find that said sidewalk 
was defective at the point complained of, yet if you further 
find that said defect was a latent one, that is, a defect not 
apparent or suggested by appearance or which was not, 
or would not, become apparent by a test in the nature of 
the ordinary use and care of the sidewalk, then defendant 
would not be liable for injury resulting to plaintiff there
from, unless it had actual knowledge of the defective con
dition of said sidewalk or of appearances suggestive of 
defective or dangerous conditions, or negligently and care
lessly constructed that portion of said sidewalk, with de
fective and decayed material." 

A careful examination of the pleadings in this case dis
closes that no issue of a latent defect in the sidewalk in 
question was tendered or tried. The plaintiff in the court 
below alleged in his petition that he stepped into a hole 
in the sidewalk; that the hole in question had remained 
there so long that the city had notice of it, or by the ex
ercise of ordinary care, would have ascertained its exist
ence. This was denied by the city in its answer. The 
plaintiff testified that while walking across the viaduct on 
the night in question he stepped into the hole described in 
his petition and fell forward upon the walk, and that his 
leg became wedged in the hole so tightly that he could not 
extract it; that he was accompanied by three persons,
Frank Alex, Henry Alex and Barbara Zerzewski. Each of 
these witnesses testified that they were with the plaintiff 
when the accident occurred. They also testified as to the 
existence of the hole in the sidewalk; that the plaintiff
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stepped into the same in the darkness; that he fell forward 

upon the planking of the viaduct; that his leg was wedged 
in the hole so tightly that it could not be removed. And 

Henry Alex testified that he tried to cut the hole larger 

with his pocket-knife so that plaintiff could withdraw his 

leg therefrom, and that he was unable to do this; that he 

ran back to, the end of the viaduct and called John Fida out 

of his saloon and told him what had happened; that Fida 

got a chisel and hammer and went with him to where plain

tiff was fast in the hole in the sidewalk; and that they 

thereupon enlarged the hole with the use of the chisel and 

hammer and thus succeeded in releasing the plaintiff from 

his perilous situation. Fida corroborates this statement 

completely, and testified that he had seen the hole in ques

tion, in the sidewalk of the viaduct, and knew that it had 

been there for at least two weeks before the accident oc

curred. The city in opposition to this evidence introduced 

two witnesses,-Thomas Erwin and John Ross. Erwin tes

tified that he walked over the viaduct three times a week to 

examine it, and if he found any holes he nailed boards over 

them; that there were many holes in the viaduct from time 

to time, and that it was in a dangerous condition; but that 

he did not see the hole in question. Ross testified that the 

witness Erwin was acting under his directions, and that 

after they heard of the accident they both went to the via

duct and examined it, and that there was no hole there. It 

thus appears that the question of latent defects was not 

in issue by the pleadings, and there was not a syllable of 

evidence from which the jury could infer any such defect.  

The instruction tendered did not conform to the issues 

and was not supported by any evidence, and for that reason 

it was properly refused. Omaha, Nat. Bank v. Thompson, 
39 Nebr., 269; Hurlbut v. Hall, 39 Nebr., 889; Uhl v. Robi

son, 8 Nebr., 272; City of Friend v. Ingersoll, 39 Nebr., 
717, 728.  

We might remark, in passing, that it appears from the 

record in this case that the instructions given by the trial 

court on his own motion were full and complete. No ob-
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jection is made to any of them, and we hold that there was 
no error in this case in giving or refusing instructions.  

3. It is further contended by the city that the court erred 
in permitting the city clerk to read from the record of the 
proceedings of the city council the action of that body upon 
the claim filed in the office of the city clerk by the plain
tiff in the court below. It was alleged in the petition that 
the plaintiff served upon the defendant and filed in the 
office of the city clerk, his statement, in writing, giving the 
time, place and circumstance of his injury and the nature 
of the same, as required by the charter of the city, within 
twenty days after his injury occurred. This allegation 
was denied by the answer. It was incumbent upon the 
plaintiff to prove that fact, and the court instructed the 
jury that if he had failed to establish that fact, they should 
find for the defendant. It appeared from the.evidence that 
the original claim, alleged by plaintiff to have been filed in 
the office of the city clerk of the defendant city, was lost 
and could not be found. It was also further shown that at 
the time the claim was alleged to have been filed, no record 
of such claims was made by the clerk; that he simply 
marked them "Filed" on the back thereof and placed them 
in a pigeonhole or package, kept for tLat purpose; that at 
the next meeting of the board after they were filed, he 
would lay them before the city council for its action.  
Under this method of procedure, the original claim, with 
the filing marks upon the back thereof, would be the best 
evidence of the fact sought to be established. The loss of 
the claim having been shown, and a proper and sufficient 
foundation having been laid for the introduction of secon
dary evidence, the court permitted the record of the action 
of the council upon the claim in question to be read, as fol
lows: "Damage claim of Vincent Wrzesinski, read and 
referred to finance and attorney; claim for $5,000 for in
juries to leg by falling through a hole in the L St. viaduct, 
on September 27, 1899." 

This record was under date of October 22, 1899. This 
was one of the steps taken by the plaintiff to prove the
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fact of the service and filing of the claim as required by 
law. While this does not establish the fact itself, it is a 
circumstance tending to establish it, because it shows by 
the recorded proceedings of the city council that the identi
cal claim in question was before that body a't a date shortly 
subsequent to the time when it is alleged that it was filed 
with the city clerk. This evidence was certainly compet
ent for the purpose for which it was offered, and there was 
no error in its admission. Counsel for the plaintiff then 
produced a carbon copy of the original claim, identified it 
as such, and testified that it was a carbon copy of the orig
inal claim of the plaintiff, mailed by himself to the city 
clerk. The loss of the original, without the fault of the 
plaintiff or his counsel, having been fully established and 
the copy properly identified, it was then offered in evidence 
in place of the original, to show that the notice and claim 
was in due form of law, which was another step to establish 
the fact in issue. This was objected to for the reason that 
it was incompetent, and that it was not shown that the 
original notice, of which this purports to be a copy, was 
ever filed with the city of South Omaha, or with the clerk 
of South Omaha within twenty days after the alleged date 
of the injury. This objection was overruled, and the copy, 
Exhibit 1, was read to the jury. It was in due form; 
there was no error in its admission, and it established the 
fact that the notice and claim was in the form prescribed 
by the city charter and had been mailed to the city clerk 
for filing. In order to establish the date of filing, the plain
tiff's counsel produced a letter written by the former city 
clerk, under his hand and the seal of his office, to the plain
tiff's counsel, by which he receipted to them for the iden
tical claim in question and certified that he had filed the 
same on the 16th day- of October, 1899, which was within 
the time provided by law. The term of office of the clerk 
who wrote the letter having expired, and it appearing that 
he was out of the jurisdiction of the court, proper proof 
was made to the genuineness of the letter, and of his hand
writing; and thereupon the letter was offered in evidence,

VOL. 66]) 797



City of South Omaha v. Wrzesinskl.  

and was objected to by counsel for the city as hearsay and 
incompetent. It is now contended that the letter was an 
admission made by the clerk, and that he could not make 
an admission which would bind his principal. It is in
sisted that it was no part of the duty of the clerk to write 
the letter in question, and therefore it was not an official 
act of his, and should not be received to bind the city. The 
letter itself does not come strictly within the rule of ad
missions. It was not offered for that purpose. The only 
purpose for which it was offered was to show the substan
tive fact alleged by the plaintiff,-that he filed his notice 
and claim with the city clerk within the twenty days pro
vided by law. While it may not have been, strictly speak
ing, the duty of the clerk to answer the letter which con
tained the claim against the city, nevertheless it was the 
custom to do so. It was his duty to file the claim when 
he received it, and while it may not have been his duty to 
notify the person from whom he received it that it was 
filed, yet his having done so over his hand, and attested 
the fact by the seal of his office, it can scarcely be con
tended that it would be at all necessary for the claimant 
to take any further steps looking to the filing of his 
claim. He might safely rely upon the fact that it was 
filed, and if any question should arise about it, the letter 
itself would be admissible in evidence to establish the 
date of such filing.  

A very *imilar question was before the court in Black
more v. Boardman, 28 Mo., 420. The court in that case 
had under consideration the question of the admissibility 
of the declarations of a secretary of the board of directors 
of the St. Louis public schools in relation to the giving of 
a notice required for the renewal of a lease. We quote from 
the body of the opinion as follows (p. 426) : "The parties 
agree that the application for renewal was in proper form, 
and as the minutes of the board of directors show that 
the notice was before the board on the 11th of August, 
at the second meeting held after it had been left by 
Kurlbaum, we think his evidence was properly received.

798 NEB3RASKA REPORTS. [Vot. 68



City of South Omaha v. Wrzesinski.  

Notice left with a man about the office who had no 
authority to receive it of course would not bind the 
public schools, but, as the directors are not supposed 
to be all the time in session, it would seem that the sec
retary was the proper person with whom such applica
tions should be left. It would be gross neglect in the de

fendant if he had left the notice with a chance man about 
the office, and had not returned again to inquire whether 
it had been received; but the agent was told by the secre
tary a few days afterwards, and in ample time to have 
given another notice, that it had been received, and under 
such circumstances it would be a fraud on him to hold 
that he had lost his rights by his negligence." It was 
held that the evidence was admissible. It was the duty 
of the city clerk to receive and file this claim, and 
his lette: acknowledging the receipt thereof was a 
part of the very transaction in which he was en

gaged, and was clearly admissible in evidence. It was 
the statement of a public officer, made with reference to 
an act which it was his duty to perform, at or about the 
time of the performance thereof, and was made to the 
plaintiff's attorneys to assure them that the claim had 
been received by him and properly filed. We hold that 
the court did not err in admitting this letter in evidence.  

4. Lastly it is contended by the city that the verdict ir 
this case is excessive. We can not agree with this con
tention. The evidence discloses that the plaintiff below 
stepped into a hole on the L street viaduct, at or about 
11 o'clock on the night of the 27th of September, 1899; 
that his leg went into the hole with such force that it 
became wedged and jammed therein, and that it was nec
essary to procure help and to use a chisel and hammer 
to enlarge the hole before he could be released; that the 
immediate effect thereof was to strip the skin and flesh 
from his leg on each side of it and lay bare the bone; that 
the wrench given to his knee was so severe that it caused 
a seepage of the synovial fluid from the knee-joint into 
the surrounding tissues, thus causing great swelling .and
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intense pain therein; that after having his leg bandaged, 
it required the aid of two persons to enable him to reach 
his home, which was a distance of eight or ten blocks; 
that they consumed at least forty minutes upon the way; 
that the following day he was visited by a competent 
physician and surgeon, who found the condition above 
described, and who attended to his injuries frequently 
for seven or eight weeks, and under whose care the plain
tiff still was at the time of the trial; that an eminent phy
sician and surgeon practicing in the city of Omaha was 
called in consultation, and his description of the wounds 
and injuries corresponded with the above statement. Both 
surgeons testified that the injury to the defendant's leg 
was such that it required great care and skill to- prevent 
his having anchylosis of the knee-joint; that he had, at 
the time of the trial, partial but not full action thereof; 
and that in their opinion his injuries were permanent. It 
was shown that the services of the physicians in caring for 
the injury were worth $150; that while the plaintiff was 
at work at the time of the trial, yet he was unable to stand 
upon his feet for any great length of time without causing 
him considerable pain and suffering; that his work was 
such that he could work upon his feet, tagging beef car
casses, two or three hours, and the remainder of the day 
could sit down and prepare the tags ready for use upon the 
following day. Thus he was able to hold his position and 
earn as good wages as he was earning at the time his 
injury occurred. Opposed to this evidence was the state
ment of Dr. Ensor, who was mayor of South Omaha at the 
time the injury occurred, and who testified that some time 
during the month of October the plaintiff came to his 
office and wanted to settle the claim for $25; that plaintiff 
told him that he had a talk with two members of the coun
cil and they were willing to give him $25; and that he 
ought to have that much. Witness said that he watched 
the plaintiff as he went away from his office and that he 
walked all right, without much limping. This testimony 
was corroborated by a Miss Furgeson, who was a stenog-
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rapher in the mayor's office. Dr. Ensor and Miss Furge
son must certainly have been mistaken about this matter.  
The person who visited the office must have been someone 
other than the plaintiff, because the testimony is over
whelming that at and during the time mentioned by these 
witnesses, the plaintiff was confined to his bed; that he 
did not leave the house where he was being cared for until 
the fore part of the month of November, when he was 
taken in a carriage to register so he might cast his vote, 
and to the place where he was employed to arrange about 
his resuming his work. The lady at whose house he 
boarded testified that he was confined to his bed for at 
least six weeks; and Wrzesinski testified that he was 
never at Dr. Ensor's office in his life, and never saw the 
doctor until he saw him at the trial. In any event, this 
whole matter went to the jury under proper instructions; 
the evidence was fully sufficient to sustain the verdict, 
and would have authorized the recovery of an amount 
much greater than the judgment herein.  

Upon a careful examination of the whole record, we 
are satisfied that this cause was fairly tried, was sub
mitted to the jury under proper instructions, and that the 
verdict is fully sustained by the evidence, and we recom
mend that the judgment of the district court be affirmed.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  
POUND, C., concurring.  

The only important question in this case, is the admissi
bility of the letter written by the city clerk. I concur in 
the opinion that this letter was admissible, but think it 
important to state the principle on which such a holding 
must proceed. Memoranda of acts, made by a person who 
is dead or beyond the jurisdiction of the court, whose duty 
it was, in the course of his office or business, to do the acts 
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and make the memoranda, are undoubtedly admissible to 
prove that the acts were done. Patteshall v. Turford, 3 
Barn. & Adol. [Eng.],.890; Welsh v. Barrett, 15 Mass., 
380; Bank of United States v. Davis, 4 Cranch 

[U. S. C. (.], 533, Fed. Cas. No. 915. To bring a 
case within this rule, it must have been the duty 

of the person who made the memorandum to do 
the acts in question. But it would seem that there 

need be no absolute duty to make the memorandum 
thereof. If the memorandum was proper in the prudent 

execution of his office or employment and was clearly 
made in the course thereof, and not merely as a loose note, 
I think it conies within the principle. Elstcorth v. Mul
doon, 15 Abb. Pr., n. s. [N. Y.], 440; Fisher v. Mayor, 
67 N. Y., 73. In Elsworth v. Muldoon, an attorney 
noted the fact that he had redeemed land and 
taken the receipt for the debtor upon a receipt of the 
sheriff who had sold the land. After his death this was 
held competent evidence. In Fisher v. Mayor the city 
attorney had made a note on his register showing 
that a report had been confirmed. The confirmation had 
not been entered on the records of the city. The memo
randum was held admissible to prove the fact of confirma
tion after the death of the attorney. In neither of these 

cases was it absolutely the duty of the attorney to make 
the meitorandum. But it was a proper and a prudent 
thing to do in the course of the business in which they 
were engaged, and it related to acts it was their duty to 
do. So here, it was not absolutely the duty of the city 
clerk to acknowledge receipt of the claim and notify the 
claimant that he had filed it. But it was entirely proper 
for him to do so, as a part of the orderly exercise of his 
office; and the act, namely, receiving and filing the claim, 
was enjoined upon him by law. In Estate of Fitzgerald v.  
First Nat. Bank of Chariton, 64 Nebr., 260, I suggested 
that a letter, under circumstances giving it such charac
ter, was as much a memorandum as any other form of 
writing. The letter in question may be held a memoran-
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dum made by the city clerk in the course of his duty, as to 
an act which it was his duty to do, and, as such, admissible 
after his removal from the state.  

CITY OF SOUTH OMAHA V. EBENEZER G. HlAGER.* 

FILED DECEMBER 17, 1902. No. 12,398.  

Commissioner's opinion, Department No. 2.  

Instruction: OISSTON OF MATERIAL ELEMENT. Where an instruer 
tion assumes to define the whole law of the case, and omits 
a material element from the definition given, it is reversible 
error, which may be relied upon, although no proper instruction 
has been requested by the party seeking to take advantage 
of the defect.  

ERRoR from the district court for Douglas county. This 
was a proceeding in the nature of case, against a munici
pal corporation, for personal injuries. Tried below before 
BAXTER, J. Verdict for plaintiff in the sum of $1,000.  
Judgment on the verdict. Defendant brings error.  
Reversed.  

Lambert, for plaintiff in error.  

Murdock, contra.  

OLDHAM, C.  

This was an action for personal injuries alleged to have 
been received by the plaintiff in the court below by driv
ing into a ditch in one of the streets in the city of South 
Omaha, Nebraska. The petition was carefully drawn and 
stated on its face a good cause of action. The answer of 
the city was a general denial and plea of contributory 
negligence. On issues thus joined, there was a trial in the 
court below to a jury, verdict for plaintiff for $1,000 dam
ages, judgment on the verdict, and defendant city brings 
error to this court.  

* Rehearing allowed. Judgment of reversal adhered to. See opin
ion, page 805, post.

803.VOL. 66]



804 NEBRASKA REPORTS. [VOL. 66 

City of South Omaha v. Hager.  

Numerous errors in the proceeding in the court below are 

called to our attention in the brief of the city, only one of 

which, however, we think requires serious attention.  

In plaintiff's petition it was properly charged that the 

dangerous condition of the street which occasioned the 

injury had existed for such a length of time as to impute 

notice to the city of the defect. Evidence was introduced 

by plaintiff in the court below tending to support this 

issue, but in the instructions given by the trial court the 

question of notice of the defect was entirely omitted, and 

in the seventh paragraph of instructions it was said: 

"The court instructs you that a municipal corporation, 
such as the defendant, is bound to keep its streets in a 

reasonably safe condition for public travel in the ordinary 

mode, and if it fails to do so, and a person driving thereon 

is injured by reason of such failure, the city is liable for 

such injuries unless the person injured was guilty of negli

gence which contributed to his injuries." 
Here was an instruction that plainly assumed to cover 

the entire question of liability of the city for injuries re

ceived by one driving on a defective street; but a necessary 

ingredient of the liability-that of notice of the defect

was omitted from the instruction.  
It is contended, however, by counsel for plaintiff in the 

court below, that this instruction was, at most, but a vague 

and imperfect one, which did not charge on all the issues 

in the case, and that if the city desired to avail itself of the 

objection to this instruction, it should have first requested 

one properly stating the law. If it were true, as assumed, 
that this instruction was merely an imperfect and vague 

declaration on part of the issues, the contention of 

plaintiff below would be fully supported by the authorities, 
and the failure of the city to ask for a fuller and more 
perfect instruction would foreclose its right to complain of 
the one given. But as we view this instruction, it clearly 

assumed to cover the entire question of the liability of the 
city in the case at bar, and assuming to do so, omitted a 
material element. The instruction just set out tells the
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jury emphatically that if the city fails to keep its streets 

in a reasonably safe condition for travel in the ordinary 
mode and a person driving on the streets is injured by 
such failure, then the city would be liable, unless the per

son injured was guilty of contributory negligence. This 

is not the whole law covering the liability of a city for 

injuries received on defective streets and sidewalks, and 

the giving of this instruction brings the case clearly within 

the rule announced by this court in Uity of Plattsmouth 

v. Boeck, 32 Nebr., 297, and City of York v. Spellman, 19 
Nebr., 357.  

As this case will have to be tried again, we think it well 

to suggest another imperfection in the instructions, and 

that is that they fail to state that the burden is on the 

plaintiff to prove each of the material allegations of his 

petition. The instructions in the case properly set out 

what the issues are, and properly place the burden of prov

ing negligence on plaintiff, but as to the burden of proving 
the other allegations of plaintiff's petition, the jury was 
left without any direction.  

It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded.  

BARNES and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded.  

REVERSED AND REMANDED.  

The following opinion on rehearing was filed May 20, 
1903. Judgment of reversal adhered to: 

Commissioner's opinion, Department No. 2.  

1. Defective Instruction as to Pacts. Where a jury is told that the 
defendant is liable upon a given set of facts, and a fact in issue, 
necessary to such liability, is omitted, a verdict for the plaintiff 
will be set aside, unless the evidence requires a finding adverse 
to the defendant upon the issue as to such fact.
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2. Defective Instruction as to Law. Where an instruction assumes 
to define the whole law of the case, and omits a material ele
ment from the definition given, it is reversible error, which 
may be relied upon, although no proper instruction has been 
requested by the party seeking to take advantage of the defect, 
unless such instruction is justified as indicated in the foregoing 
paragraph.  

3. Erroneous Instruction. Record examined and the instruction given 
and complained of herein, is held to be erroneous and preju
dicial under the rule announced.  

GLANVILLE, C.  

This case is before the court upon rehearing, after being 
once reversed by the opinion found ante, page 803,.where 
the rule announced in the syllabus is: "Where an in
struction assumes to define the whole law of the case, 
and omits a material element from the definition given, 
it is reversible error, which may be relied upon, although 
no proper instruction has been requested by the party 
seeking to take advantage of the defect." 

The defendant in error combats this rule, as being con
trary to the previous decisions of this court, and further 
contends that the instruction disapproved is not errone
ous because the trial court was justified in taking the 
omitted issue from the jury on the ground that the evi
dence is so conclusive of this issue against the plaintiff 
in error.  
. Paragraphs 4, 5 and 11 of the petition in the lower court 

contain all that is given as descriptive of the defect in the 
street complained of, and the charge of. negligence and' 
notice. They are as follows: 

"4. Plaintiff further alleges that said defendant city 
has failed and neglected to keep that part of its streets 
known as H street between 25 and 27 street, and more 
particularly immediately adjacent to and west of the west 
line of 26th street open and in repair, and in a safe and 
passable condition, and this plaintiff further alleges that 
said defendant city, willfully and negligently permitted 
a gutter or depression about a foot deep to exist and re-
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main in said II street immediately adjacent to and west 
of the west line of 26th street, that said gutter or depres
sion existed in and across H street, at right angles 
therewith, and formed a hole or depression about one foot 
deep, and sloping from the bottom thereof to the surface 
of the street and thus formed a ditch or depression cross
ing H street at right angles therewith.  

"5. Plaintiff further alleges that said gutter or de
pression was caused by the negligent acts of the city in 
permitting water to run across the said street at right 
angles therewith, and washing away a portion of the bed 
or body of earth forming the street at this place, that said 
gutter had existed at said place aforesaid for a long time 
prior to the 30th day of August, 1899, and that the said 
defendant city has due notice thereof.  

"11. Plaintiff further alleges that said defect has ex
isted in said street for so long a time prior to the 30th 
day of August, 1899, that the said defendant city had 
actual and constructive notice of the existence thereof, 
and that the injuries received by this plaintiff as herein
before set forth were due to the negligence of said de
fendant city in not keeping said street open and in re
pair, and in a safe and passable condition and not through 
any fault or neglect of this plaintiff." 

We will first consider the question of the correctness 
of the rule announced in the former opinion, assuming 
for the purpose of its discussion, that in the existing state 
of the evidence the question of notice should have been 
left to the jury. The instruction held in the former opin
ion to be fatally wrong, is as follows: 

"The court instructs you that a municipal corporation, 
such as the defendant, is bound to keep its streets in a 
reasonably safe condition for public travel in the ordinary 
mode; and if it fails to do so, and a person driving thereon 
is injured by reason of such failure, the city is liable for 
such injuries unless the person injured was guilty of neg
ligence which contributed to his injuries." 

It will be noticed that this instruction is neither in-
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complete, vague nor uncertain. It is a direct, positive 

charge that upon a given state of facts the city would be 
liable, when, under the law, the city is not liable upon 

the existence of such facts only. We are unable to under

stand how the defendant could frame an instruction that 

would correct the error, if the one in question was al

lowed to stand. One stating the law correctly would be 

a direct contradiction of the one given, and tell the jury 

that the city would not be liable on a certain state of 

facts, upon which state of facts the court, against the ex

ceptions of the defendant, had told the jury it would be 
liable. The giving of a correct instruction which is con

tradicted by an erroneous one will not cure the error, for 

the jury may act upon either, or be misled or confused 

thereby. The error in the present case is not non-direc

tion, but a positive misdirection. This court has held 

that "an erroneous instruction is not cured by merely 

giving another instruction stating the law correctly." 

Chicago, B. 4- Q. R. Co. v. Oyster, 58 Nebr., 1.  
It is urged that instruction No. 8 cures the error in 

No. 7. No. 8 is as follows: 
"You are instructed that if you find from the evidence 

that the plaintiff was injured in the manner and form 

as alleged by him in his petition, and if you further find 

that such injury or injuries to his person were directly or 

proximately caused by or through the negligence of the 

defendant, and you find from the evidence that the plain

tiff was not guilty of negligence or want of ordinary care 

on his part which contributed to such injuries, then you 

should find for the plaintiff and award him such compen
sation for his said injuries, as you may find from the evi

dence, under the instructions of the court, he sustained, 
not exceeding, however, the sum of $5,000 and interest, 
the amount of damages prayed for." 

It will be seen that this, in effect, orders a verdict for 

plaintiff if he was injured as alleged, and the injury was 

caused by the negligence of the city without plaintiff's 

contributory negligence. This does not even tend to cure
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the mischief of instruction No. 7. To find what would be 
such negligence as would make the city liable, the jury 
would look to No. 7, and there they would be instructed 
that the negligence consisted of permitting the defect to 
exist, not in permitting it to continue after notice of its 
existence.  

Instruction No. 10 has no bearing on the question. It 
is an instruction for defendant, if the plaintiff was guilty 
of contributory negligence. Neither does instruction No.  
1 have any bearing on the question involved.  

In Chicago, B. & Q. R. Co. v. Oyster, supra, it is said 
(page 14) : "The instruction under consideration pur
ported to cover the entire case. It told the jury, if they 
found certain things to exist, then the plaintiff was en
titled to a verdict; hence the vice in this instruction was 
not, and could not be, cured by other portions of the 
charge." But the writer, NoRvAIL, J., adds: "My asso
ciates are of the opinion that the error was not prejudi
cial, since no other verdict would have been justified by 
the evidence." The rule as stated above was, however, 
announced in the syllabus, and is applicable to the case 
before us.  

The defendant in error urges that the case of City of 
South Omaha v. Meyers, 3 Nebr. [Unof.], 699, sustains his 
contention herein. An examination of that case convinces 
us that it has no bearing upon the one before us. The in
struction complained of in that case merely recited, one 
after another, certain issues in the case, but did not con
tain a positive instruction based upon the determination 
of such issues. In that instruction certain issues in the 
case were omitted. Direct instructions covering the omit
ted issues and stating the law correctly touching them 
were afterward given, and the separate instructions could 
be construed together as stating the whole law, without 
conflict and without contradiction. It was a case of non
direction in one instruction cured by direction in others, 
not a case of incurable misdirection.  

It is urged that the decision in this case on the former
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hearing, is contrary to the holding of this court in City of 
South Omaha v. Burke, 3 Nebr. [Unof.], 309, 314. In 
reference to that case, the defendant in error says: "We 
find the court uses this language in the body of the opin
ion: 'It is complained that sections 7, 11 and 14 of the 
court's charge, were erroneous in leaving out the element 
of the notice to the city of the defect. The instructions 
certainly do omit entirely the element of. notice which is 
alleged in the petition. They predicate the right to re
cover on the negligence of the city and the. absence of con
tributory negligence in the plaintiff, but we are not satis
fied that there was error in this respect.' The court then 
goes on in the remainder of the opinion and explains why 
the omission to instruct upon the question of notice, was 
not a material error." That explanation, as made by 
the learned commissioner who wrote the opinion, is that 
the defect causing the injury was an excavation in the 
street authorized by the city, and the conclusion is, "The 
city was undoubtedly chargeable with notice of what was 
done by its authority." That case was reversed for error 
in the instruction under discussion because it omitted to 
state the law to be that "the duty ordinarily resting on a 
city to maintain its streets and sidewalks in a reasonably 
safe condition for travel in the ordinary mode is remit
ted during the time occupied in making repairs and im
proveinents," and yet it does not appear that any instruc
tion covering this point was offered by the plaintiff in 
error. The case is, then, no authority against the rule an
nounced in the former decision herein, but in reality sup
ports, without announcing, that rule.  

We have examined all the cases cited by the defendant 
in error as supporting his contention that the plaintiff in 
error has no standing to complain of the instruction given 
by the trial court because of the failure to ask other in
structions, but we are of the opinion that none of them 
do so in fact, when carefully examined; and that where 
an instruction can not be' cured, but can only 
be contradicted, by a correct instruction, no tender
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of a contradictory instruction is required. We 
are clearly of the opinion that the former decision 
must be adhered to unless the evidence upon the 
question of notice justified the instruction on the ground 
that a finding against the defendant in error on the issue 
of notice would not be justified under the evidence. And 
we are also of the opinion that if, under the evidence, a 
finding against the defendant in error upon the question 
of notice to the city would not have been justified, then 
there is no prejudicial error in the instruction under dis
cussion, and the verdict should be allowed to stand.  

Turning now to the other contention of the defendant 
in error-that is, that the evidence would not have justi
fied a finding in favor of the city on the question of notice, 
we have not been content to take the statement of the evi
dence as given in the brief of the defendant in error, 
though upon such statement our decision would be against 
his contention, but have examined the entire bill of ex
ceptions carefully. No evidence has been discovered by 
us in the bill of exceptions, neither has any been pointed 
out by the briefs of counsel, which shows actual notice to 
the city of a dangerous defect in the street; and as we 
understand the argument of defendant in error, his con
tention is that the evidence shows such long-continued 
existence of the defect that the city must be conclusively 
presumed to have known of its existence. The defect in 
the street complained of as the cause of the injury to the 
defendant in error, is a ditch or gully, water-worn across 
H street at its intersection with Twenty-sixth street, a 
few feet in on Twenty-sixth street from the line of inter
section. The ground in that part of the city is rough; 
the streets at this point have never been graded; and at 
the time of the injury it would seem H street, running east 
and west, was not much of a thoroughfare. Right at the 
intersection of the centre lines of said streets was a man
hole, somewhat elevated above the surface of the ground, 
around which the earth was also elevated to such an ex
tent as to prevent travel in the centre of these streets at
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their intersection. The track worn by travel east and 
west across Twenty-sixth street on H street, was north 
of this manhole. The travel north and south on Twenty
sixth street was on both sides of the manhole. The ditch 
was near the west line of Twenty-sixth street. It caused 
no serious inconvenience to travel east and west across 
it in the main traveled road north of the centre of H 
street. South of this track and west of the track that 
passed west of the manhole on Twenty-sixth street, weeds 
and vegetation had grown up at the time of the accident, 
according to the testimony of the defendant in error and 
his witnesses, to the height of five or six feet, so that he 
claims to have been unable to see the ditch and its condi
tion where it went through this vegetation down toward 
the southwest corner of the ground covered by both streets.  
His petition claims that the ditch was about one foot deep, 
and sloped from the bottom thereof to.the surface of the 
street. At the time of the injury defendant in error ap
proached Twenty-sixth street, driving upon H street from 
the west, and, being desirous of turning south on Twenty
sixth street, attempted to round the corner by driving 
through the weeds and driving across the ditch at a pace 
a little faster than a walk, and in doing so was thrown 
out of his wagon and injured. The testimony shows that 
the ditch or ravine is a watercourse worn through the soil; 
that it varies from time to time in condition as to depth 
and width, being sometimes washed deeper and at some 
times partially filled up by deposit of earth. The testi
mony shows that, as a waterway, this ditch had existed 
for a considerable length of time, and still existed at 
the time of the trial. The most that can be said as to 
evidence of the previous existence of the ditch as a danger
ous obstruction to travel, is that one witness drove across 
it some three weeks before the accident, and, while his 
attention was attracted away from his team by some 
boys, he was nearly thrown from his seat in crossing the 
ditch; that, while he had traveled north and south along 
Twenty-sixth street frequently, and knew that the ditch
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was there, he evidently had no knowledge of its condition 
being dangerous up to the time he crossed it, if then.  
Other witnesses testified to the condition of the ditch at 
the time of the accident, and so described it that the 

jury might find that it was dangerous. The testimony of 
the witnesses all concurs that at this place where the ac
cident occured it was concealed by the growth of vegeta
tion.  

We believe from the evidence that the defendant in er
ror could have followed the beaten track across the ravine 
and turned down on Twenty-sixth street on either side of 
the manhole with safety, and that if the ditch, where he 
attempted to cross it, was really dangerous, he can escape 
the charge of contributory negligence only by showing, as 
he and his witnesses did, that its dangerous character was 
concealed by vegetation. He knew the ditch was there 
as- well as the city did.  

We think the foregoing is a fair statement of what the 
evidence shows as it bears on the question of the continu
ance of the ditch in' a dangerous condition for such a 
time as to conclusively charge the city with notice of its 
existence as a dangerous defect.  

We have some doubt about the evidence being sufficient 

to support a finding against the city on the issue of notice.  
No witness sufficiently described the condition of the ditch 

at any time prior to the date of the accident to show with 
certainty that it was then so dangerous as to render the 
street unsafe for travel in the usual mode, and all agree 

that it varied in its condition from natural causes. We 

are of the opinion that in the condition of the evidence, 

the court would not be justified in holding as a matter of 

law that the city was chargeable with notice of the ditch 

as a dangerous defect, and that there was prejudicial error 

in the instruction complained of. We are strengthened 

somewhat in this opinion by the wording of the petition, 

and the evident theory of defendant in error that notice 

of the existence of the ditch, without notice of its dan

gerous character, is all that is required.
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For the reasons stated above, we recommend that the 
former decision of this cause be adhered to.  

BARNES and ALBERT, CC., Concur.* 

By the Court: For the reasons stated in the foregoing 

opinion, the former holding of the court is adhered to, 
and the judgment of the district court is reversed and the 
cause remanded.  

FoRMElR JUDGMENT ADHERED TO.  

GEORGE F. GILLIAN v. THOMAS E. McDOWALL ET AL.  

FILED DECEMBER 17, 1902. No. 11,994.  

Commissioner's opinion, Department No. 2.  

1. Mortgage: ASSIGNMEENT: RECORD: PRIOR LIEN: JUDICIAL SALE: 

DEED. An assignee of a mortgage whose assignment is not 
of record, is barred by a decree foreclosing a prior lien in 
a suit to which his assignor, who appeared of record as 
owner of the incumbrance, was made a party, unless he records 
his assignment prior to the recording of the deed under judicial 
sale pursuant to such decree. Goodwin v. Cunninglean, 54 Nebr., 
11, distinguished.  

2. Decree of Foreclosure: PRioR LIEN: SUBSEQUENT LIEN: PARTIEs. A 
decree of foreclosure of a prior lien, in the absence of an 
express adjudication based upon proper issues, will not have 
the effect of determining the validity or standing of a subse
quent lien as between the parties thereto, nor of preventing 
the subsequent incumbrancer from enforcing the same, as to 

such parties, against the property, or anything representing 
it, in their hands.  

3. Mortgagee: PARTY DEFENDANT: FOREcLOSURE OF TAX LIEN: 

INITIAL LETTERs. A mortgagee joined as a party defendant in 

a suit to foreclose a tax lien may not be sued by the initial 
letters of his name, under section 23, Code of Civil Procedure, 
although so designated in the note and mortgage by virtue 

whereof he claims a lien upon the property in controversy.  

4. True Name of Party Unknown: VERIFICATION or PETITION: CODE.  

In such case the proper course is to proceed under section 

* This opinion was filed after the various commissioner departments 
had been reorganized. The author of the opinion succeeded Lo
BINGIEE.
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148, Code of Civil Procedure, by stating in the verification of 
the petition that the true name of the defendant could not 
be discovered, and obtaining personal service or summons upon 
him.  

5. - : INITIAL LETTERS: SECTION 148 OF CODE: PERSONAL SERVICE: 

APPEARANCE: VOID DECREE. Unless a defendant sued by the 

initial letters of his name under section 148, Code of Civil 
Procedure, is served personally or makes an appearance in 
the case, the judgment or decree rendered therein is not binding 
upon him.  

6. Taxes: REAL PROPERTy: LIEN: SUBSEQUENT INCUMBRANCES: STATUTE 

OF LiMITATIONs. As taxes on real property are a lien upon 
the land itself, not merely on some interest therein, where 
a tax lien is foreclosed within the time fixed by law, but 
subsequent incumbrancers are not barred, such incumbrancers 
are not relieved of the necessity of redeeming therefrom, in 
a suit to assert their liens by the fact that the statutory 
period for foreclosing the tax lien has expired. Merriam v. Good
lett, 36 Nebr., 384, followed; Goodwin v. Cunningham, 54 Nebr., 11, 
distinguished.  

ERROR from the district court for Nuckolls county. Fore
closure of tax lien. Tried below before STUBBS, J. Re
versed.  

The ultimate facts appear in the opinion.  

Johnston, for -plaintiff in error.  

Mauck, contra.  

POUND, C.  

The facts involved in this case may be stated summarily 
as follows: A suit was brought to foreclose a tax lien upon 
certain lands covered by a mortgage. No assignment of 
the mortgage appearing upon the record, the mortgagee 
was made a party and served with process. Decree of fore
closure was afterwards rendered, the mortgagee making 
default. Sale was had pursuant to such decree and the 
property was purchased by one of the defendants, who 
thereupon put his deed upon record. Prior to the fore
closure suit, the mortgage had been assigned to the present 
plaintiff by sale of the note secured thereby, but no assign-
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ment was ever recorded. This suit is brought to foreclose 
the mortgage and to reach the surplus proceeds of the pro
perty, which are in the hands of the clerk of the court, and 
subject them to the lien. The surplus is claimed also by 
a grantee of the mortgagors, who was a party to the tax
foreclosure, on the ground that the mortgage lien was cut 
out in that suit. Plaintiff contends that he is not bound 
by the decree in the tax-foreclosure suit for three reasons: 
First, because he was the real owner of the mortgage and 
was not a party to the suit; second, because no finding was 
made with reference to the validity of his mortgage as be
tween him and the mortgagors, nor as to the priority, 
standing, or amount of his lien, and no adjudication was 
had with respect thereto; third, because the mortgagee 
joined as a party defendant was soued by the initials of his 
name only, and was not personally served with process and 
did not appear in the suit. The district court found ad
versely to the plaintiff and dismissed his suit.  

The plaintiff's first contention is based upon the decision 
in Goodwin v. Cunningham, 54 Nebr., 11. But an obvious 
distinction is to be made between that case and the one at 
bar. There, as here, the assignment was not of record, and 
the mortgagee, who was made a party and defaulted, had 
assigned the mortgage before suit was brought. But in 
that case the assignment was put of record before the 
sheriff's deed issued under sale pursuant to the decree, 
whereas here the purchaser at the sale under the decree has 
recorded his deed, with no notice of the assignment, and 
the assignment still remains unrecorded. Assignments of 
mortgages are within the recording act. Ames v. Miller, 
65 Nebr., 204. Hence it would seem clear that an assignee 
of a mortgage, whose assignment is not of record, is barred 
by a decree foreclosing a prior lien to which his assignor 
who appeared of record as owner of the incumbrance was 
a party, unless he records his assignment prior to the re
cording of a deed under judicial sale pursuant to such 
decree. Whipple v. Fowler, 41 Nebr., 675; Porter p.  
Ourada, 51 Nebr., 510, 514.
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The second point appears to be well taken. The decree 
in the tax-foreclosure suit finds that the taxes were a first 
lien, forecloses the right of the defendants to redeem 
therefrom, and orders the land sold for satisfaction thereof.  
The findings are meager, and the decree of foreclosure is 
not very carefully drawn. But, fairly construed, there 
is enough to bar the right of redemption from the taxes as 
to all defendants. As to the surplus, however, the case is 
quite different. There is no finding whatever and no ad
judication, as between the parties to the mortgage, as to its 
validity nor as to the standing of the lien thereby created.  
No such issue was in the case, and as between the mort
gagors and the assignee of the mortgage, the lien may still 
be asserted upon anything which remains to represent the 
mortgaged property. Lincoln Nat. Bank v. Virgin, 36 
Nebr., 735; Moss v. Robertson, 56 Nebr., 774; Robertson v.  
Brooks, 65 Nebr., 799. Hence the surplus proceeds ac
cruing at the tax-foreclosure sale are subject to the mort
gage, and the district court was in error in awarding them 
to the grantee of the mortgagors.  

It seems clear, also, that the service upon the mortgagee 
in the tax-foreclosure suit is not sufficient to make the de
cree rendered therein effective to bar his right of redemp
tion from the tax lien. The mortgagee was sued by his 
initials only. The summons served upon him does not con
tain the words "real name unknown," as required by sec
tion 148, Code of Civil Procedure, and service was had 
by leaving a copy at his usual place of residence. We are 
of opinion that section 23, Code of Civil Procedure, 
does not apply to such a case. That section provides that, 
in actions upon written instruments, whenever any of the 
parties to such instruments are designated by the initials 
of their Christian names, they may be sued by the names 
by which they are designated in the instrument. But the 
cause of action of the plaintiff in the tax-foreclosure suit, 
as against the subsequent incumbrancer, was not a suit 
upon a written instrument, within the purview of such 
section. The plaintiff in the foreclosure suit and the 

58
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mortgagee were not parties to the same instrument, di

rectly or indirectly. The general rule to be followed where 

a plaintiff is ignorant as to a defendant's real or full name 

is to be found in section 148, Code of Civil Procedure. In 
Burlington. & Ml. R. R. Co. v. Dick, 7 Nebr., 242, it is held 
that sections 23 and 24, being exceptions to the general 

rule, are to be construed strictly. This holding was ap

proved subsequently in Church v. Callihan, 49 Nebr., 542, 
545. Hence causes of action collateral to the instrument, 
and not based thereon, are clearly without the purview of 
said section 23. Thus, in Church v. Callihan, the action 
was for conversion of property claimued by plaintiffs 
under a chattel mortgage running to them in their firm 
name. The court said: "Moreover, the action of defend
ant in error was predicated upon the alleged conversion of 
the property by plaintiff in error, and that its alleged 
ownership was evidenced by a written instrument in which 
it may have been referred to by its firm name would not 
alone authorize the commencement of the action in such 
firm name." In like manner, in Scarborough v. Myrick, 
47 Nebr., 794, 801-an action to quiet title and cancel a 
land-contract which the defendant had executed by the 
initials of his first name only-the court took the view that 
the provisions of section 148 were to be applied. In 
Scarborough. v. IMyrick there was much more ground to 
consider the cause one within the purview of section 23 
than in the case at bar. Here the cause of action, as to the 
mortgagee, was that he claimed some right or interest in 
the property in suit. The plaintiff did not seek to set aside 
the mortgage nor to obtain any relief under or against it.  
He sought only to bar such interest or lien as the mort
gagee might have in or upon the land. His cause of action 
against the mortgagee was no more an action upon the in
strument than the plaintiff's cause of action in Church v.  

Callihan was upon the chattel mortgage. In such a case as 
the one at bar the proper course is to proceed under sec
tion 148, by stating in the verification of the petition that 
the true name of the defendant sued by his initials can not
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be discovered, and procuring personal service of summons.  
It might well be that the omission to state in the summons 
that the real name of the defendant so sued was unknown 
would be a mere irregularity, and would not subject the 
judgment to collateral attack. But it is settled that there 
must be personal service, and that without it the judgment 
is of no force. Enewold v. Olsen, 39 Nebr., 59. It follows 
that the decree in the tax-foreclosure suit did not have the 
effect of cutting off the mortgagee's right to redeem. We 
may say, however, that in cases where service by publica
tion is proper, if the verification of the petition conforms 
to the requirements of section 148 and the fact that the 
defendant's real name is unknown is stated in the notice, 
together with such description as to enable the person in
tended to be reasonably identified, there is ground for hold
ing the service sufficient. Scarborough v. Myrick, supra.  

The period fixed by law within which the tax lien might 
be foreclosed had expired before the institution of the 
present suit, so that the further question arises whether, in 
view of the holding in Goodwin v. Cunningham, sipra, the 
plaintiff should be required to redeem, or may maintain 
his foreclosure suit without so doing. We are not entirely 
satisfied with the decision in that case, so far as it denies 
the necessity of redeeming, and have no inclination to ex
tend the rule to other classes of cases. Goodwin v. Oun
ningham involved a mechanic's lien. Section 4, article 1, 
chapter 54, Compiled Statutes,* provides that when any 
suit or suits shall be commenced on the account of labor or 
materials within the time of the lien, as fixed by the preced
ing section, the lien shall continue until the suit is finally 
"determined and satisfied." We can not but feel that the 
opinion in Goodwin v. Ounningham completely ignores the 
provision. Whenever, in foreclosing a lien, subsequent 
lien-holders or other persons claiming an interest have been 
omitted by mistake, it is proper to bring a supplemental 
suit for the purpose of barring the omitted claim or in
terest. Dodge v. Omaha & S. W. R. Go., 20 Nebr., 276; 

* Cobbey's Annotated Statutes, sec. 7103.
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Robinson v. Ryan, 25 N. Y., 320; Moulton v. Cornish, 138 

N. Y., 133; Shaw v. Heisey, 48 Ia., 468; Foster v. Johnson, 

44 Minn., 290, 46 N. W. Rep., 350. The suit in such case is 

ancillary to the original foreclosure, and for many pur

poses a mere branch thereof- Goodenotv v. Ewer, 16 Cal., 

461. Where this right to bring such a supplemental suit 

exists, can it be said that the original foreclosure suit has 

been "finally determined and satisfied," within the pur

view of said section 4? If not so finally "satisfied" it 

would seem that the lien continues, not only for the pur

pose of a supplemental suit, but also for general purposes, 

as provided in the statute. Ambrose v. Woodmansee, 27 

Ohio St., 147. But we are relieved from the necessity of re

viewing Goodwin v. Cunningham, in view of an important 

difference between the class of liens there involved and the 

lien now before us. In Merrianm v. Goodlett, 36 Nebr., 384, 

the exact point presented by the case at bar was before the 

court, and it was held that redemption must be made. It 

is claimed that that decision is overruled in Brou v. Ul

rich, 48 Nebr., 409, and by the many cases in which this 

court has held that a tax lien is not enforceable against the 

property subject thereto after expiration of the statutory 

period of limitation. In Brown v. Ulrich the holding in 

Merriam v. Goodlett upon the point here involved was not 

brought in question, and, in the other cases relied upon, 
it will be found, either that the court refused to entertain 

a suit for the purpose of obtaining sale of property to sat

isfy a tax lien after the statutory period had expired, or 

else that it refused to require the plaintiff in a suit to quiet 

title as against tax liens which were no longer enforceable 

to redeem therefrom. Foree v. Stubbs, 41 Nebr., 271; 

Warren v. Dernary, 33 Nebr., 327; Alexander v. Shaffer, 38 

Nebr., 812. Such cases are not conclusive of the question 

here at issue. Under our practice, the function of a de

cree of foreclosure is twofold: to obtain sale of the prop

erty subject to the lien for satisfaction thereof, and to bar 

the right of other lienholders or persons claiming inter

ests in the property to redeem. It is plain that no suit for
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the former purpose can be maintained after the expiration 
of the five-year period fixed by statute, and that, when such 
period has expired without foreclosure and sale, a person 
who seeks to clear his title from the apparent cloud ought 
not to be asked to pay a claim which can never be enforced 
against his title. But it would not follow, necessarily, from 
this fact, that when the land itself-not merely an interest 
therein-has been sold under proper judicial proceedings 
for the satisfaction of such a lien, within the time fixed by 
law, subsequent lienholders whose claims, attaching only 
to estates in the land, were wiped out by the sale, ought 
to be absolved from the duty of redeeming and enabled to 
take the land without satisfying the tax lien because their 
right of redemption was not cut off within the statutory 
period. Taxes are a lien upon the land itself. A mortgage, 
on the other hand, is not a lien upon the corpus of the 
land, but only upon the mortgagor's interest therein.  
Taxes remain a lien until satisfied or extinguished by lim
itation, whatever may become of the title to the land. A 
mortgage is a lien upon the lar - in the hands of the mort
gagor and all who succeed to his title. When the land is 
sold under a proper tax-foreclosure, the title of the mort
gagor is extinguished, and there is nothing left upon which 
the mortgage may operate except the surplus proceeds of 
the sale. The mortgagee may still have a right to redeem, 
but the fact that this right has not been extinguished will 
not resubject the property to his claim until by exercising 
that right he has obviated the effect of the foreclosure 
sale. This appears to be the ground taken in Merrian v.  
Goodlett, and it has the support of sound reason. Good
win v. Cunningham does not mention nor does it purport 
to overrule that decision, and an obvious distinction is to 
be made between the two cases. In Goodwin v. Cunning
lm a mechanic's lien had been foreclosed, -but a subse
quent mortgagee had not been barred. A mechanic's lien 
is created by acts of the parties, not by operation of law, 
and attaches to the interest of the contracting parties, not 
absolutely to the corpus of the land. Henry & Costsicorth
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Co. v. Fisherdick, 37 Nebr., 207. Hence the purchaser at 
the foreclosure sale had merely succeeded to the title of 
the mortgagor, and his title was subject to the mortgage.  
In other words, in this case, as is said in Merriam v. Good
lett, the sale extinguished the mortgage lien, subject to 
the right of the mortgagee to reinstate it by exercising his 
outstanding right of redemption. In Goodwin v. Cunning
ham the land was still subject to the mortgage, and, if the 
statute of limitations had barred the mechanic's lien and 
put an end to its position of priority, no exercise of the 
right of redemption was required to enable the mortgage 
lien to be asserted. The necessity of redeeming in a case 
such as this may be rested upon the fact that otherwise the 
land is held by an independent title not subject to the mort
gage lien. Goodwin v. Csnningluam does not apply to such 
cases, but only to cases in which, upon foreclosure, the pur
chaser at the sale acquires a title which was and remains 
subject to other liens without exercising any right of 
redemption.  

Plaintiff, in his petition, makes no offer to redeem from 
the tax-foreclosure, but seeks a decree for sale of the land 
as though no such foreclosure had been had. Such is not 
his remedy. He should redeem from the foreclosure sale, 
and, upon redemption, sell the land for satisfaction of his 
lien. Without first redeeming, he can not maintain his 
suit as to the land.  

We therefore recommend that the judgment of the dis
trict court be reversed, and the cause remanded, with di
rections to enter a decree finding the amount due plaintiff 
upon his mortgage, ordering the surplus proceeds of the 
tax-foreclosure sale in the hands of the clerk applied to the 
payment thereof, and dismissing the petition as to the pur
chaser at the foreclosure sale and those claiming through 
him. We further recommend that the costs be taxed to the 
appellant and the appellees other than McDowall and 
Ewing, and that the appellee Thomas E. McDowall recover 
his costs in this court.  

BARNEs and OLDHAM, CC., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, with 
directions to enter a judgment finding the amount due 
the plaintiff upon his mortgage, ordering the surplus pro
ceeds of the tax-foreclosure sale in the hands of the clerk 
applied to the payment thereof, and dismissing the petition 
as to the defendants McDowall. It is further ordered that 
the costs in this court be divided between the appellant 
and the appellees other than McDowall and Ewing, and 
that the appellee Thomas E. McDowall recover his costs.  

JUDGMENT ACCORDINGLY.  

GEORGE F. SMITH V. THOMAS BOYLE.  

FILED DECEMBE" 17, 1902. No. 12,335.  

Commissioner's opinion, Department No. 3.  

1. Tenant: REMOVAL: INGRESS: EGRESS. A tenant has a reasonable 
time after the termination of his tenancy to remove his family 
and personal effects, and is entitled to free ingress and egress 
for that purpose. r 

2. -: PERSONAL PROPERTY: REMOVAL. A tenant does not for
feit his right to personal property belonging to him by neglect
ing to remove it within a reasonable time aftei' the expiration 
of his lease.  

3. -: ENTRY: REFUSAL: CONVERSION. A tenant who is denied 
the right of entry to remove his goods, may treat such refusal 
as a conversion.  

ERROR from the district court for Kearney county.  
Action in the nature of trover. Tried below before ADAMS, 
J. Verdict for plaintiff in the sum of $1. Judgment on 
verdict Defendant brings error. Affirmed.  

Dailey, for plaintiff in error.

King, contra.
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DUFFIE, C.  

Thomas Boyle, the defendant in error, rented certain 
premises from one Slater from August 7, 1897, to August 
7, 1898. He continued in possession under this lease until 
August, 1900, when Slater rented the premises to George 
F. Smith, the plaintiff in error. Fall wheat appears to 
have been the only crop grown on the rented premises.  
Boyle cut his last crop some time in July, 1900, and 
threshed the same about September 20, leaving the straw 
on the ground. Smith took possession under his lease 
some time in August or September, and Boyle claims that 
he converted the straw to his own use. Boyle testified 
that before renting the land, Smith called on him to know 
if he wished to keep it another year; Slater, the landlord, 
having promised Smith to rent it to him if Boyle did not 
wish to work it longer. He told Smith he did not want 
it for another year and advised him to commence plowing 
the land at once. He called attention to his straw stacks 
on the land, and Smith promised not to interfere with 
them; "told me that he wouldn't bother my rights at all." 
Boyle attempted to remove the straw some time during 
the fall or winter, and did in fact haul away one load, when 
Smith refused permission to Boyle's men to enter the 
premises, whereupon this action for conversion was insti
tuted.  

In the absence of an agreement to the contrary, the 
tenant is as much entitled to the straw as to the grain 
growh upon leased premises. Crwig v. Dale, 1 Watts & 
S. [Pa.], 509, 37 Am. Dec., 477. The straw was Boyle's 
personal property, and after the termination of his lease 
he had a right to reenter and remove the same within a 
reasonable time. Gear, Landlord & Tenant, see. 178.  

If the outgoing tenant does not remove his goods within 
a reasonable time, the law is well settled that the landlord 
or any subsequent lessee can remove such property, if he 
exercises such care in so doing as the nature of the prop
erty demands, and if he leaves it in such condition that
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the owner by reasonable diligence can take it uninjured; 
and in such case he is not bound to protect it until the 
owner sees fit to take it away. United States Mfg. Co. v.  
Stevens, 17 N. W. Rep. [Mich.], 934; Low v. Elwell,* 
121 Mass., 309.  

What would be a reasonable time within which the de
fendant should remove his straw, and whether what is 
reasonable is a question of law or of fact, we need not 
discuss in this case. When the plaintiff in error agreed 
with the defendant in error that he would not bother him 
about the straw, it was, in effect, an agreement that it 
might remain upon the ground for an indefinite time and 
until some notice was given that it should be removed. The 
theory of the plaintiff in error, that a tenant forfeits his 
property to the landlord by neglecting to remove it within 
a reasonable time after the expiration of his lease, is 
wholly untenable and finds no support in the authorities.  
It is fixtures only which the tenant forfeits or abandons 
by neglecting to remove them during the term of his lease 
or while still in possession of the premises. The plaintiff 
in error does not deny that he hauled away and used three 
loads of the straw sued for.. This is sufficient of itself to 
support the verdict of the jury, the damages awarded being 
nominal. We might add that there is eminent authority 
for holding that where the landlord forbids an outgoing 
tenant to remove articles of personal property belonging 
to the tenant, he may treat such conduct as a conversion 
by the landlord and sue for their value. Vilas v. Mason, 
25 Wis., 310.  

We discover no error in the record and recommend the 
affirmance of the judgment of the district court.  

AMES AND ALBERT, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

03 Am. Rep., 272.
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CALVIN J. BROOKs v. EDGAR C. STANLEY.  

FILED DECEMBER 17, 1902. No. 12,374.  

Cominissioner's opinion, Department No. 3.  

Line of Survey: REMOTE CORNERS: VARIANT LENGTH: PRESUMPTION.  
Where, on a line of the same survey and between remote 
corners, the whole length of which is found to be variant from 
the length called for, it is not to be presumed that the variance 
was caused from a defective survey of any part, but it must 
be presumed, in the absence of circumstances showing the 
contrary, that it arose from imperfect measurement of the 
whole line, and such variance must be distributed between the 
several subdivisions of the line in proportion to their respective 
lenghts.  

ERROR from the district court for Dawson county.  
Action in ejectment. Tried below before SULLIVAN, J.  
Judgment for plaintiff. Reversed.  

T. L. Warrington, W. A. Stewart and George W. For, 
for plaintiff in error.  

W. W. Smith and Hector M. Sinclair, contra.  

DUFFIE, C.  

A dispute existed between the parties as to the location 
of the quarter corner on the north side of, section 18, town
ship 10, range 24, Dawson county, Nebraska. Section 18 
is a fractional section, and the plat of the government 
survey, as well also as the field-notes, shows the distance 
between the northeast corner and the northwest corner of 
the section to be 79.42 chains; the northeast quarter of the 
section being full, the north line thereof being forty chains 
in length and the northwest quarter being fractional, 
the north line of said quarter being but 39.42 chains in 
length. The county surveyor being called upon to locate 
this quarter corner, determined that, if ever established, 
it had been lost; and upon a survey being made of the north 
line of the section, it was found that instead of falling
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short of one mile in length, as shown by the government 
plat and field-notes, it was 36 links more than a mile, 
making 94 links more than called for by the government 
plat and field-notes. The court held that in locating the 
corner, if the same was in fact never located by the gov
ernment surveyor, or if the location of the same could not 
be ascertained, it was the duty of the county surveyor 
to locate it equidistant between the northeast and the 
northwest corners of the section, as this would give each 
of the parties more land than was conveyed to them by 
their patents from the government.  

From this it will be seen that the only question in the 
case is the correctness of the holding of the court. If the 
section were not fractional and if the government plat 
and field-notes showed the northeast and the northwest 
quarters of the section to contain each 160 acres, and the 
north line of each of these quarters to be of equal length, 
the rule adopted by the court would be correct and any 
excess found to exist on the actual survey of these two 
quarters would have to be equally divided between the 
parties. But this rule, we think, can not obtain where the 
government survey shows that one of the quarter sections 
is fractional. In such case the excess should be divided 
by each taking such a per cent. or proportion thereof as 
the line bounding his land bears to the line bounding the 
land of both the parties. In the present instance, the north 
line of the northeast quarter being an even 40 chains in 
length, while the north line of the northwest quarter is 
but 39.42 chains, the excess of 94 links should be divided 
between them in the proportion of 40 to 39.42. This rule, 
we think, is established by the weight of authority, and 
to our minds is the more equitable. Moreland v. Page, 2 
Ia., 139, 153; Martz v. Williams, 67 Ill., 306; Neocomb v.  
Lewis, 31 Ia., 488; Miller v. Topeka. Land Co., 44 Kan., 
354; Caylor v. Luzadder, 137 Ind., 319, 36 N. E. Rep., 909, 
45 Am. St. Rep., 183; Westphal v. .Schultz, 48 Wis., 75, 
4 N. W. Rep., 136. In Miller v. Topeka Land Co., above 
cited, it is said: "Where, on a line of the same survey and
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between remote corners, the whole length of which is found 
to be variant from the length called for, it is not to be 
presumed that the variance was caused from a defective 
survey in any part, but it must be presumed, in the absence 
of circumstances showing the contrary, that it arose from 
imperfect measurement of the whole line, and such vari
ance must be distributed between the several subdivisions 
of the line in proportion to their respective lengths." 
This is the doctrine followed in distributing an excess 
or a deficiency among the several lots of a block where 
an actual survey of a line of the block shows the distance 
from corner to corner to be greater or less than that shown 
by the plat. Caylor v. Luzadder, 137 Ind., 319; Parks v.  
Boynton, 98 Pa. St., 370; O'Brien v. McGrane, 27 Wis., 
446.  

If the quarter stake of the north side of section 18 was 
in fact located by the government surveyor, and such loca
tion can be ascertained, that corner will mark the defeid
ant's boundary, regardless of any excess that may exist in 
a survey of the whole north line; the rule being imperative 
that the government corners can not be moved, and that 
the lines of each purchaser from the government are 
bounded by the corners established by the government 
survey.  

We recommend that the judgment be reversed and the 
case remanded.  

AMES AND ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the case remanded.  

REVERSED AND REMANDED.
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AUGUST STAHNKA ET AL. V. JANE F. KREITLE HT AL.  

FILxD DECEMBER 17, 1902. No. 12,244.  

Commissioner's opinion, Department No. 3.  

L Intoxicating Liquor: AcTION Pon DAMAGES: MISJOINDER. Persons 
engaged in selling intoxicating liquors under licenses obtained 
pursuant to the laws of this state, are not liable for damages 
resulting from a like traffic before they engaged in the busi
ness, and they can not be joined in an action agdinst other 
persons to recover for such previously inflicted damages, 
although they may be liable to the same plaintiff for subse
quent wrongs of a similar kind.  

2. . : LIAmITY. Persons engaged in selling intoxicating 
liquors under licenses obtained pursuant to the laws of this 
state, are liable in damages for all the legitimate and proximate 
consequences of their traffic, and if they have induced habit
ual drunkenness in a previously sober and industrious man, 
they are liable for a consequent thriftless and dissipated career, 
followed by him, after they have ceased to furnish him with 
liquors.  

ERROR from the district court for Dixon county. Action 
for statutory damages under liquor license. Tried below 
before GRAVES, J. Verdict for plaintiff in the sum of $500.  
Judgment on verdict. Reversed as to certain defendants; 
affirmed as to others.  

Jesse L. Root, Matthew Gering, John J. McCarthy and 
Brown, for plaintiffs in error.  

Cassius H. Whitney and Millard, contra.  

AMES, C.  
There are in this case a large number of assignments 

and cross-assignments of error in petitions for the reversal 
of a judgment of the district court. One of the objections 
to the judgment which is presented in various ways and 
phases, is to the effect following. It is alleged in the peti
tion and not denied as follows: 

"L That from the first day of May, 1896, to the first
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day of May, 1900, the said defendants Detlof Kay and 
William Kay were engaged in the business of the retail 
traffic of intoxicating liquors in the village of Wakefield, 
in the county of Dixon and state of Nebraska, as partners 
under the firm name and style of Kay Brothers.  

"2. That from about the first day of November, 1899, 
until the time of the filing of this petition the defend
ants August A. Stahnka and Charles W. Stalinka were en
gaged in the business of the retail traffic of intoxicating 
liquors in the said village of Wakefield, Dixon county, 
Nebraska, as partners, under the firm name and style of 
Stalinka Brothers.  

"3. That from about the first day of May, 1899, until 
the fifth day of May, 1900, the defendant Frederick Val
berding was engaged in the business of the retail traffic 
of intoxicating liquors in said village of Wakefield, Dixon 
county, Nebraska.  

"4. That from the first day of May, 1900, until the time 
of the filing of this petition the defendant Detlof Kay has 
been engaged in the business of the retail traffic of intox
icating liquors in said village of Wakefield, Dixon county, 
Nebraska." 

It is not alleged that any of the persons or firms above 
mentioned sold or gave away any liquors except during 
the time they were licensed so to do, as specified in the 
petition, but during such times each 6f them did make 
such sales frequently, and in the course of their business, 
to one John B. Kreitle. It is alleged in the petition, and 
apparently proved to the satisfaction of the jury, that 
during all the time from the 10th day of July, 1896, con
tinuously until the beginning of this action, in July, 1900, 
John B. Kreitle was an habitual drunkard, constantly in 
a state of intoxication with the liquors purchased and 
consumed by him in the saloons of the several defendants, 
and by that means continually incapacitated to earn 
money and provide for the support of the plaintiff, his wife, 
Jane F. Kreitle, which he would otherwise have been, 
and was previously, competent and able to do. By reason
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of the incapacity of her husband, so caused, she had been 
deprived of his support, for which she prayed damages.  

It will be observed that for nearly the whole of this time 
the defendants Kay Brothers were alone engaged in the 
saloon business, and alone committed the wrongs of which 
the plaintiff .complains, and that before the beginning 
of the action the defendants Staknka had been engaged 
in the business only about nine months, and the defend
ant Valberding only about fifteen months, and the de
fendant Detlof Kay alone only about ninety days. These 
persons were all joined with Kay Brothers as defendants, 
were all charged jointly with responsibility for failure 
of support during the whole period, of a little more than 
four years, of John B. Kreitle's incapacity; and a joint 
verdict therefor was, under the instructions of the court, 
returned against them all, and a joint judgment rendered 
thereon. Sufficient objection for misjoinder was season
ably taken by each of the defendants. It seems quite clear, 
to us that these objections as to all the defendants (plain
tiffs in error), except Detlof Kay and William Kay, ought 
to have been and ought now to be, sustained. Section 15 of 
chapter 50 of the Compiled Statutes,* entitled "Liquors," 
makes a licensed vender of intoxicants liable for the "sup
port of all paupers, widows and orphans, and the expenses 
of all civil and criminal prosecutions growing out of, or 
justly attributed to, his traffic in intoxicating drinks.," 
There is nothing in this language indicating an intent to 
make such a vender liable in damages attributable to such 
traffic by his predecessors in the business. It is unnec
essary to discuss the question whether a statute imposing 
such a liability would be valid if enacted. The court will 
not, by a forced and unnatural interpretation of the stat
ute, impute to the legislature so unusual if not unprece
dented a purpose. Under the pleadings and proofs these 
defendants were undoubtedly jointly and severally liable 
with Kay Brothers for damages for failure to support dur
ing the time that they contributed to such failure. Jones v.  

* Cobbey's Annotated Statutes, see. 7165.
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Rates, 26 Nebr., 693. But they are not liable for the con
sequences of wrongs in the commission of which they were 
not actually or constructively implicated, and which were 
perpetrated during a period of three and a half years and 
upwards before they begun the practices complained of.  
But by the verdict they are held jointly responsible w ith 
the Kays for these very wrongs, as well as for those in 
which they participated. By reason of the joinder not 
only was an apportionment of damages not attempted, but 
it was rendered impossible. There was a sufficient cause 
of action against each defendant, but it did not, as is re
quired by section 88 of the Code, affect all the parties 
to the action. The cause of action against the Kays, for 
example, for failure to support during a period of four 
years, did not affect the cause of action against Stahnka 
Bros. for a like failure for the term of nine months.  

Detlof Kay was engaged in the business and in the prac
tices complained of, either singly or in partnership with 
his brother, throughout the entire time and was severally 
liable for all the damages for which the action was 
brought; and he is not entitled to contribution from those 
who were for a part of the time his joint tort-feasors.  
.Johnson v. Torpy, 35 Nebr., 604. He was, therefore, not 
injured by the misjoinder. William Kay retired from the 
business on May 1, 1900, some ninety days before the ex
piration of the period for which damages were recovered; 
but the record is sufficient to support a finding that the 
incapacity of John B. Kreitle, for which William was re
sponsible jointly and severally with his brother, was con
tinuous from that date onward. The latter, having con
tributed to form and confirm the habit of drunkenness in 
the former, may, we think, properly be held responsible 
for the continued course of dissipation consequent there
upon. So that, although his successors in business can 
not be punished for his previous conduct, he may justly be 
treated as a participant in their subsequent wrong-doing, 
for which he had furnished them a subject and the oppor
tunity. The plaintiff was entitled to recover, not because
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her husband was a drunkard, but because William and 
his brother had made him one, and one of the natural and 
proximate consequences of his habit was its continuance.  
William had helped to infect the husband with a malignant 
disease, which is in many cases incurable, and so long as 
it continued to afflict the subject of it, he was equally 
responsible with those who contributed to the gratification 
of the unnatural appetite which it had created.  

We do not agree with the opinion expressed by the late 

Mr. Justice MAxwELL in Jones v. Bates, supra, to the 
effect that Kreitle would, "most likely," have reformed his 
habits if he had not been furnished with liquors by the later 
saloon-keepers. On the contrary, wider experience and 
observation favor the supposition that he would have ob
tained the means of stilling the cravings of his appetite 
from innumerable sources if these dealers and their 

saloons had not existed. It might, indeed, be argued with 

no small degree of plausibility that a desire for, and the 
habitual excessive use of, stimulating and narcotic drugs 

arise out of specific physical characteristics, in the ab

sence of which an appetite for them will not be acquired.  
In consonance with this opinion, it has been epigrammati
cally said that drunkards, like poets, are born, not made.  
But we are precluded from a speculation of this kind by 
the plain meaning of the statute, and by the interpretations 
which have repeatedly been put upon it by this court. It 
is commonly understood, and it is the theory of the law, 
that a prolonged and frequent excessive use of alcoholic 
drinks produces that peculiar state of mental and bodily 
infirmity and incompetency by which such use is often, but 
not always, accompanied and followed; and it is the policy 
of the law to visit the pecuniary consequences of such in
efficiency upon the persons who furnish the victims with 
such drinks. The court has no concern with the wisdom, 
justice or expediency of this theory, but is bound to ad
minister the law with all of its logical deductions, and in 
such manner as that its various applications shall be, as 
far as possible, consistent with each other. In this view 

59
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of the matter, one who has converted another from a sober 
and industrious life into an habitual drunkard is respon
sible for all the financial losses due to his act, including 
those caused by the subsequent thriftless and dissipated 
career of his victim, directly resulting therefrom. In ac
cordance with this view, there can be no doubt of the lia
bility of both of the defendants Kay during the whole time 
involved in the action.  

There are a large number of other errors assigned, but 
however they might have affected the other defendants 
(plaintiffs in error) in a different aspect of the case, they 
are not of such a nature that the defendants Kay can 

complain of them. There is an abundance of competent 
evidence in the record to sustain a recovery against them, 
and it can not be pretended that $500 is an excessive award 

of damages for four years' incapacitation of a skilled 
mechanic, in the healthful vigor of early manhood. We, of 

course, do not mean to say that the defendants other than 

the Kays are absolved from responsibilty by the conduct 
'for which the latter are held liable, or that the former may 

not be successfully prosecuted in a proper action.  
It is recommended that, as to the plaintiffs in error other 

than William Kay and Detlof Kay, the judgment of the dis

trict court be reversed, and the action dismissed at the 

costs of the defendant in error, and that as to the last

named plaintiffs in error the judgment be affirmed.  

DUFFIE and ALBERT, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that as to the plaintiffs in error other 

than William Kay and Detlof Kay, the judgment of the 

district court be reversed, and the action dismissed at the 

costs of the defendant in error, and that as to the last

named plaintiffs in error the judgment be affirmed.  

JUDGMENT ACCORDINGLY.
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Chicago House-Wrecking Co. v. Stewart Lumber Co.  

NoTE.-The commissioner who wrote the foregoing opinion, was 

the author of the law he construed, to wit, chapter 50, Complied 
Statutes.-W. F. B.  

OiCAGO llOUSE-WRECKING COMPANY V. STEWART LUMBER 

COMPANY.  

FILED DECEMBER 17, 1902. No. 12,353.  

Commissioner's opinion, Department No. 3.  

1. Request for Inconsistent Instructions: CHOICE OF COURT: No 

ERROR: WHAT THE TENDER PRACTICALLY STATED TO THE COURT.  

When, in an action for damages for an alleged breach of a 

contract, a party requests of the court alternatively two in

consistent instructions with respect to the interpretation of 

the agreement, and an example of what would constitute a 

breach thereof, and the court accepts and gives one .of such 

requests and refuses the other, such party can not complain 

that the court erred in making the refusal. By such conduct 

the party has said to the court, in effect, that he will be 

satisfied with either of such requests and will abide by the 

choice which the court shall make of them.  

2. Variance Between Pleading and Proof: AGREEMENT: PETITION: 

ANSwER. When, in an action for damages for the alleged 

breach of a contract, the petition misrecites the agreement 

in an important particular, but the answer gives a true recital 

thereof, which is accepted by the plaintiff as correct, and.  

the action proceeds to trial and judgment in all respects as an 

action upon the contract set out in the answer, so that it 

is apparent that the defendant has not been misled, the 

variance between the petition and the proof should, under 

section 138 of the Code, be treated as immaterial.  

3. - : : - : - : INSTRUCTION: RULE OF DAMAGES. in 
such a case as is mentioned in the last foregoing paragraph, 

i# the court has given to the jury the correct rule of damages 

for the alleged breach of the contract set forth in the answer, 
it is not error prejudicial to the defendant if he afterwards 

instructs them what is the measure of damages for a breach 

of a contract substantially such as is set out in the petition, 
if the measure so given is also equally applicable to the like 

breach of the contract as recited in the answer.  

ERROR from the district court for Douglas county. Ac

tion for breach of contract for goods sold and not
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delivered. Tried below before SLABAUGH, J. Verdict 
for plaintiff in the sum of $1,000. Judgment on the ver

dict. Defendant brings error. Affirmed.  

James M. Woolworth and William D. McHugh, for 
plaintiff in error, 

W. J. Connell and William C. Ives, contra.  

AMES, C.  

There is no dispute as to facts calling for our consider
ation disclosed by the record in this case. The plaintiff in 
error purchased certain buildings which had been erected 
upon the exposition grounds at Omaha for the purpose of 
taking them apart and selling the material of which they 
were composed. Pursuant to this purpose, it contracted 
to sell to the defendant in error a specified quantity of 
lumber, or so much there6f as it should be able to take 
out of the structures mentioned. The specified quantity 
of lumber was not delivered and this action was brought 
to recover damages for an alleged breach of the contract. In 
the petition the terms of the agreement were incorrectly re
cited in this respect: that the pleading averred an unquali
fled contract to sell, omitting the condition that the defend
ant should be able to obtain the material from the build
ings. The answer correctly recited the contract and denied 
a breach of it. There was a conflict in the evidence as to 
whether the defendant had been able to obtain the required 
lumber from the buildings. At the request of the defend
ant, the court gave to the jury the following instruction: 
"The jury are instructed that, under the contract bethveen 
the plaintiff and the defendant herein, the defendant was 
only bound to furnish and deliver to the plaintiff such 
portions of the lumber specified in the contract as the 
defendant was able to take out of the buildings upon the 
exposition grounds." Having asked and obtained this in
struction, we think the defendant is estopped to dispute 
that it correctly states the purport and effect of the con-
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tract between the parties, and properly indicates what, 
under the issues, would constitute a breach of it. The 
estoppel is not evaded by the fact that the defendant at 
the same time requested another instruction, which was in 
conflict with the foregoing, as to the purport of the con
tract, and which the court refused. The court could not 
consistently have given both instructions, and, by tendering 
alternative propositions, the defendant agreed, in effect, to 
be bound by the choice which the court should make of 
them. The court of its own motion gave, also, the following 
instruction, to which the defendant excepted: "If you 
believe from the evidence that the plaintiff and defe'ndant 
through their representatives entered into a contract sub
stantially as set out in the petition of the plaintiff, then 
you should find for the plaintiff and assess the amount 
of its recovery in such sum as represents the difference be
tween the contract price of the material to be furnished de
fendant by plaintiff and the fair market value of said 
material at the time and place to .be delivered to plaintiff.  
If you do not so find, your verdict will be generally for 
the defendant." This instruction is complained of because 
it refers to "a contract substantially as set out in the peti
tion" which, it is said, was misleading to the prejudice of 
the defendant, for the reason that no such contract was 
proved to have existed. Taken in connection with the first
quoted instruction, we are skeptical about its having done 
so. The jury could not have erred in supposing that they 
were to award the plaintiff damages, if any, for a failure 
to deliver lumber beyond that which the defendant was 
able to take out of the buildings; and, unless they did so, 
they did the defendant no wrong, whether or not they 
supposed that the admitted contract was substantially like 
that set out in the petition. The measure of damages fur
nished by this instruction was equally applicable to the al
leged breach either of the contract as recited in the petition 
or as set forth in the answer, to wit, the difference between 
the fair market value of the property contracted to be sold, 
at the time and place fixed for its delivery, and the agreed 
price thereof at that time and place.
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Finally, it is contended that there is a variance between 
the contract as recited in the petition and that proved at 
the trial. This is true, but section 138 of the Code enacts: 
"No variance between the allegation in a pleading and the 
proof, is to be deemed material, unless it have actually 
misled the adverse party to his prejudice, in maintaining 
his action or defense upon the merits. Whenever it is al
leged that a party has been so misled, that fact must be 
proved to the satisfaction of the court, and it must also be 
shown in what respect he has been misled; and thereupon 
the court may order the pleading to be amended upon such 
terms as may be just." We think the foregoing section was 
intended to apply to a case of this kind. If the answer had 
been a. general denial, the variance might, perhaps, have 
been material and fatal, for the defendant might then have 
contended that it had not been called upon to prepare a 
defense to the contract which it did make, and which was 
proved, and that a judgment upon a contract which it did 
not make would not be a bar to a new action upon the real 
agreement. But in this case the defendant corrected by 
its answer the mistake in the petition by pleading the 
actual contract, and its version of the transaction was ad
imitted by the plaintiff to be accurate. Thereupon the 
action proceeded and was tried in all respects as though 
the petition and answer were in agreement in this respect, 
and a full and fair investigation was made of all the 
rights and liabilities of the parties under the contract 
really in controversy, and the only one touching the sub
ject-matter in existence between them. Under such circum
stances it can not be successfully contended that the de
fendant was misled to its prejudice, or was even misled at 
all. It had as good an opportunity to make, and, as it 
appears, did make, as thorough and complete a defense as 
though the misrecital in the petition had not occurred.  
We think we are therefore required by the above-quoted 
section of the Code to treat the variance complained of as, 

under the circumstances of the case, immaterial.  
The plaintiff below recovered a verdict and judgmentv
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and the defendant brought the case here, assigning the 
foregoing matters for error. We think the assignments 
are not well laid, and recommend that the judgment of 
the district court be affirmed.  

DUFM and ALBERT, CO., concur.  

By the Court: For reasons stated in the foregoing opin

ion, it is ordered that the judgment of the district court be 

AFFIRMED.  

COUNTY OF SALINE V. COUNTY OF GAGE.* 

FILED DECEMBER 17, 1902. No. 10,902.  

Commissioner's opinion, Department No. 3.  

1. County: BRIDGE: HIGHWAY: BOUNDAIY BETWEEN COUNTIES: 

STATUTORY LIABILITY. The liability of a county to contribute 
for the cost of the construction or repair of a bridge on a 
highway extending along the line between that and adjoin
ing county is purely statutory, and the statutory liability is 
based on sections 87, 88 and 89, chapter 78, Compiled Statutes.  

2. - : .: - : - : - : PAYMENT BY ONE COUNTY: 

AcTION BY THE OTHER FOR CONTRIBUTION. When such bridge is 

constructed and the entire cost thereof paid by one county, 
no cause of action arises against the adjoining county for con
tribution, in the absence of a contract in that behalf to which 
the latter county is a party.  

3. -: - : - - : - : : CONTRAC: 

REFusAL. Where repairs on such bridge are paid for wholly 
by one county, in the absence of a contract in that behalf to 
which the other county is a party, no cause of action arises 
against the latter unless it has refused to enter into a contract 
therefor.  

4. Estoppel. That the latter county allowed the work of construc
tion to proceed without objection and, when completed, graded 

the approaches to the bridge, and that its inhabitants used the 

bridge, would not estop the county nor its taxpayers from 

denying the validity of a claim presented by the former county 
to the latter for half the cost of such bridge.  

* Rebearing allowed. Judgment below reversed. See opinion, page 

844, post.
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5. - : APPEAL. That such claim was allowed by the board of the 
latter county, is not available as an estoppel on an appeal from 
the order allowing such claim.  

ERROR from the district court for Gage county. Action 
for alleged contributory liability for cost of the construe
tion and repair of a bridge. Before STULL, J. Trial to the 
court. Judgment for defendant. Affirmed.  

William Granger Hastings, George H. Hastings and 
Archie S. Sands (Ben V. Koho6ut and J. Albert Wild on 
rehearing), for plaintiff in error.  

Harry Sackett, Samuel Rinaker and Leonard W. Colby, 
contra.  

ALBERT, C.  

A temporary bridge, costing $95, and afterward a per
manent one, costing $2,945, were constructed over a stream 
on a highway on the line between the counties which are 
parties to this action in 1893, to replace one that had been 
destroyed by a freshet. The entire cost of these structures 

was paid by Saline county, the plaintiff, on the 25th day 
of April, 1894, although the bridge which they replaced had 

been built and kept in repair at the joint expense of both 
counties; whether by contract or not does not appear.  
After paying the cost of erecting the bridges in question, 
the plaintiff presented a bill to the defendant for one-half 

thereof, which was allowed by the county board of the 

defendant, and a warrant drawn for its payment. In due 
time a taxpayer of the defendant appealed to the district 

court from the order allowing the claim. In the district 

court the plaintiff pleaded two causes of action, namely, 
one for one-half the cost of the temporary bridge, the other 
for one-half the cost of the permanent bridge; the former 
on the theory that the temporary bridge was in the nature 
of repairs to the one destroyed, the latter on the theory 
that the defendant was a joint party with the plaintiff to 
a contract with a third party, under and in pursuance of
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which such third party constructed the permanent bridge, 
and was paid by the plaintiff. The answer is a general 
denial. The court found for the defendant and gave judg
ment accordingly. The plaintiff brings error.  

The statutory provisions for the construction and repair 
of bridges over streams on roads on county lines are found 
in chapter 78 of the Compiled Statutes, of which the fol
lowing sections alone concern us at this time: 

"Sec. 87.* Bridges over streams which divide counties, 
and bridges over streams on roads on county lines, shall 
be built and repaired at the equal expense of such counties; 
Provided, That for the building and maintaining of bridges 
over streams near county lines, in which both are equally 
interested, the expense of building and maintaining any 
such bridges shall be borne equally by both counties.  

"Sec. 88. For the purpose of building or keeping in re
pair such bridge or bridges, it shall be lawful for the county 
boards of such adjoining counties to enter into joint con
tracts; and such contracts may be enforced in law or 
equity, against them jointly, * * * by any parties interested 
in such bridge or bridges, for any neglect of duty in refer
ence to such bridge or bridges, or for any damages growing 
out of such neglect; Provided, That if either of such coun
ties shall refuse to enter into contracts to carry out the 
provisions of this section, for the repair of any such bridge, 
it shall be lawful for the other of said counties to enter 
into such contract for all needful repairs, and recover by 
suit from the county so in default such proportion of the& 
costs of making such repairs as it ought to pay, not ex
ceeding one-half of the full amount so expended.  

"Sec. 89. If the county board of either of such counties, 
after reasonable notice in writing from the county board 
of any other such county, shall neglect or refuse to build 
or repair any such bridge, when any contract or agreement 
has been made in regard to the same, it shall be.lawful for 
the board so giving noticeto build or repair the same, and 

* Sections 87, 88 and 89 correspond to 6085, 6086 and 6087 of Cob
bey's Annotated Statutes.
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to recover, by suit, one-half (or such amount as shall have 

been agreed upon) of the expense of so building or repair
ing such bridge, with costs of suit and interest from the 
time of the completion thereof, from the county so neg
lecting or refusing." 

It will be conceded that if the defendant be liable in this 
case, it is liable by virtue of some of the foregoing provis
ions, unless it be on the theory of estoppel, which we shall 
notice presently. McCann v. OtoeCounty,9 Nebr.,324, 331.  
Through no fault of counsel, the plaintiff has wholly failed 
to bring itself within those provisions, in that it has failed 
to show that the defendant ever entered into any contract 
for the construction or repair of the bridge, or that it ever 
refused to enter into a contract for the repairs. The con
tract for the construction of the permanent bridge was in 
writing. It was between the plaintiff and a third party ex
clusively. While the evidence shows that a member of the 
board of the defendant county was present at a meeting 
of the board of the plaintiff when the bids for the erection 
of the bridge were opened and when the contract was let, 
and that he participated in the proceedings, there is no 
evidence that he was authorized to act for the defendant 
in that behalf, if, indeed, such authority to do so could be 
delegated to one member of the board. The only competent 
witness called to show that he was thus authorized (the 
record of the county board is silent on the matte-) was 
one who was clerk of the board. His testimony is to the 
effect that such member was authorized, but whether by 
the county board, or by some of the individual members 
thereof, the witness was unable to say. What has been 
said as to the contract for the permanent bridge is equally 
true of the other, save that it does not appear that there 
was any written contract for its construction. If, as 
claimed by plaintiff, this bridge was in the nature of re
pairs, still, as to it, the plaintiff must fail, because it does 
not appear that the defendant ever made or refused to 
enter into a contract therefor. See sections 88 and 89, 
supra.
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It is claimed, however, that the defendant and its tax

payers are estopped to deny the validity of the plaintiff's 

claim. The grounds upon which the plaintiff bases its 

argument in this behalf, stated in the language of the brief, 

are as follows: 
"First-Because of their attempting, at least, to co

operate and contract with Saline county in the building of 

the bridge.  
"Second-Because of their standing by and seeing Saline 

county expend its money and complete the bridge and then 

taking possession thereof and grading the approaches 

thereto, and aiding in keeping the same in repair and fit 

for public travel.  
"Third-Because that after the bridge was completed, 

accepted and appropriated by Gage county and by every 

taxpayer as well, the board of supervisors of Gage county 

duly examined, audited and allowed the bill claimed by 

Saline county for one-half cost of building the bridge." 

As to the first ground, we think that has been already 

disposed of. There is no evidence that the defendant ever 

attempted to participate and contract with the plaintiff 

in the matter. So far as the record shows, whatever at

tempt of that kind was made, was made by an individual 

acting without authority to bind the defendant.  

As to the second, we are wholly unable to see that the 

defendant was under any legal or moral obligation to pre

vent the plaintiff from expending its money in the con

struction of the bridge, in pursuance of its own contract 

with a third party. By grading the approaches to the 

bridge, it merely put one of its highways in condition for 

travel. This certainly would not operate as an estoppel.  

As to the third ground, it is a mere begging of the ques

tion. The order of the county board allowing the claim 

was in the nature of a judgment. The taxpayer, in the 

exercise of a statutory right, appealed therefrom. To hold 

him, or the county, estopped by the order appealed from, 

would render the statute, granting such right, nugatory.
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We are thoroughly satisfied that the judgment of the 
district court is right and recommend its affirmance.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

The following opinion on rehearing was filed December 
2, 1903. Judgment below reversed: 

Commissioner's opinion, Department No. 1.  
1. County: BOUNDARY: BRIDGE: CONSTRUCTION: CONTRIBUTION: JOINT 

CONTRACT: SUBSEQUENT RATIFICATION: STATUTE. A county can 
become obligated to contribute towards the expense of build
ing a bridge over a stream upon a boundary line between 
itself and another county, either by entering in the first in
stance into a joint contract for the construction of such bridge 
in the manner prescribed by statute or by subsequently ratify
ing a contract for that purpose.  

2. - : ATTEMPTED CONTRACT: NEGLECT OF REQUISITE FORMALTIE: 
RATIFICATION. When the county boards of adjoining counties 
have attempted to enter into a joint contract for the purpose 
above mentioned, but, by reason of the neglect of requisite 
formalities, one of such counties fails of becoming obligated 
thereby, and the other, in good faith, and pursuant to the 
contract, builds and pays for the bridge, the former may ratify 
and confirm the contract by the allowance in behalf of the 
latter of a claim for one-half the contract price of the struct
ure, and a taxpayer can not defeat or annul such ratification 
by appealing from the order of allowance.  

AmES, C.  

This is a rehearing after a decision in the same case 
found on page 839, ante. The facts are there sufficiently 
stated, except the circumstance that before the plaintiff 
county entered into the contract for the building of the 
bridge in question, it notified the county board of Gage 
county of its intention so to do, and demanded of it co-oper
ation in so doing, with which demand the board neglected 
to comply, although, as is shown in the opinion cited, some 
ineffectual attempt at compliance was made. The main
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contention of the plaintiff county upon the reargument is 
that such neglect, after such notice, is, under the provis
ions of section 89 of chapter 78 of the Compiled Statutes 
(Annotated Statutes, sec. 6087), entitled "Roads", equivalent to refusal, and that the ineffectual attempt at 
compliance was itself a negligent act within the meaning 
of the section. This contention may, as it seems to us, be 
upheld without affecting the validity of the former decis
ion. The work undertaken in this instance was not, as 
in the case of Cass County v. Barpy County, 63 Nebr., 813, the repair of an existing bridge, but the building of an 
entire new structure in the place of one previously wholly 
destroyed. In the case cited it was held that 'section 88 
of the chapter obligated counties to contribute towards 
the repair of bridges over streams upon county lines di
viding them, and that when either county in such cases 
refused to join in making such repairs the other might do 
so at its own expense, and recover compensation from the 
adjoining county therefor, even although the'bridge in 
question was not, in the first instance, constructed by the 
joint action of the counties. But the provisions of this 
section are not invoked in, and are plainly not applicable 
to, the present situation. We do not find anywhere in 
the statute a provision for the building of such a bridge 
at the joint expense of adjoining counties, except that it 
be done pursuant to a contract to which both counties are 
parties, and the powers conferred by section 89 are ex
pressly limited to such instances. But there is, as it 
seems to us, a different and satisfactory ground upon 
which the liability of the defendant county in this case 
may be adjudged. Section 87 of the chapter mentioned 
enacts, without qualification, that "bridges over streams 
which divide counties, and bridges over streams on roads 
on county lines, shall be built and repaired at the equal 
expense of such counties." The following section pro
vides that for the building and repair of such bridges "it 
shall be lawful for the county boards of such adjoining 
counties to enter into joint contracts," etc. Now, assum-
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ing that because of the want of formalities requisite to 
constitute a joint contract, Gage county failed of becom
ing bound in the first instance for the building of this 
bridge, so that an action against her by the contractor 
to recover the contract price could not have been main
tained, still she had, through her county board, partici

pated in good faith in procuring the building of the 
bridge; and in view and by reason of such participation, 
Saline county had incurred an obligation therefor, which 
she was compelled to, and did, discharge. The equitable 

duty of Gage county to discharge one-half of this burden 

is evident. Is there anything in the language or spirit of 
the statute, or is there any consideration of public policy, 
to prevent her county board from ratifying and confirm

ing a contract and transaction by which she might law
fully have become bound in the beginning, and by which 
she attempted to and would have become bound, except for 
non-compliance with certain formalities above alluded to? 
We think not. It is a rule subject to few, if any, excep
tions, that a corporate authority may ratify and confirm 
any act or contract in its behalf or for its benefit which 
it might have lawfully done or made originally. We do 
not think that this case furnishes an exceptional instance.  
When, therefore, the county board of Gage county, in 

good faith and in the exercise of its corporate powers, al
lowed the claim in controversy, it cured any informality or 
insufficiency in the contract for the building of the bridge, 
as effectually as though a formal and express ratification 

of it had been made before the work was begun. Whether 
the board itself might afterwards have rescinded its ac

tion in this respect, it is not now necessary to decide, 
although we are inclined to the opinion that it could not 
have done so; but it is clear to us that the taxpayer, 
by appealing from the order allowing the claim, can not 
defeat or annul an act of the county board in the lawful 

exercise of its express powers.  
It is therefore recommended that the former judgment 

of this court be vacated and set aside, and that the judg-
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ment of the district court be reversed and the action dis
missed.  

OLDHAM.,* C., concurs. HAsTrlxs,* C., not sitting.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former judgment of this 
court be vacated and set aside, and that the judgment of 
the district court be reversed and the action dismissed.  

REVERSED AND DISMISSED.  

FRANK L. MCCOY ET AL. V. HESTER OLIVE LANE ET AL.  

FILED DECEMBER 17, 1902. No. 12,176.  

Commissioner's opinion, Department No. 3.  

1. Guardian: WARD: PRESERVATION OF ESTATE: SERVICES: AUTHOR

ITY OF GUARDIAN. A guardian has authority to bind the estate 
of the ward by a contract for services reasonably necessary to 
the preservation or management of such estate.  

2. Guardian and Ward: NECESSARY PARTY To AcrloN. Where such 
contract provides that payment for such services shall be made 
out of the estate of the ward, the fact that the guardian signs 
it in her individual as well as in her representative capacity, 
does not make her a necessary party, in the former capacity, 
to an action thereon, where it appears from the contract as a 
whole that it was not intended to bind the guardian per
sonally.  

3. - : CLAIM: COUNTY COURT: JURISDICTION. A claim for services 
rendered in pursuance of such contract, is within the probate 
jurisdiction of the county court granting the letters of guard
ianship, and may be enforced in such court as a claim against 
the estate of the ward.  

4. County Court: LETTERS:' JURISDICTION: SUurmoNs. Where such 
court acquires jurisdiction to issue the letters of guardianship, 
and appoints the guardian,-the ward residing within the 
county,-it acquires jurisdiction of the parties for all the 
purposes of such matter, and no summons is required to obtain 
jurisdiction of the parties for the adjudication of claims duly 
filed against the estate.  

* The foregoing opinion was filed after the reassignment of the 
commissioners.
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5. Compensation: MEASURE: JURISDICTION. That the compensation 
provided in the contract is to be measured by the value of the 
real estate of the ward, and that such claim, if allowed, must 
be paid out of the real estate for want of personal property 
belonging to the estate, does not make such proceedings an 
action concerning real property, nor deprive the county court, 
as a court of probate, of jurisdiction.  

6. Contract: SunIssIoN TO CoURT: ALLEGATION OF REASONABLENESS.  
Where it appears that such contract, before it was acted upon, 
was submitted to the county court, and was ratified and ap
proved by it, in the petition for the allowance of a claim for 
the amount due on such contract, addressed to the same court, 
or to the district court on appeal from such court, it is not 
necessary to allege that the compensation specified in the con
tract is reasonable.  

ERRoR from the district court for Douglas county.  
Action in the nature of indebitatus assumpsit for services 
as attorneys at law. Tried below before BAXTER, J. Ver
dict for defendants. Judgment on verdict. Reversed.  

Frank L. McCoy and Robert H. Olmsted, for plaintiffs 
in error.  

Bernard N. Robertson, contra.  

ALBERT, C. .  

On the 27th day of September, 1893, the defendant Mary 
W. Hay was appointed guardian of her codefendants by 
the county court of Douglas county, where the wards re
sided. It appears that the only property of the wards at 
that time was certain real estate in the city of Omaha, 
which was subject to five apparent liens, aggregating 
some $3,500, exclusive of interest. Afterward, an action 
was brought by the holder of one of such liens for its fore
closure, in which the defendant Mary W. Hay, as guardian 
of the other defendants herein, her wards, and the other 
lien-holders, were made parties defendant. In that action 
the defendant lien-holders filed cross-petitions, setting up 
their respective liens and asking a foreclosure thereof.  
After the commencement of that action the defendant
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guardian, in her own name, as well as in her representa
tive capacity, and in the name of her wards, entered into 
a written contract with the plaintiffs in the present action, 
who are practicing attorneys, to appear in the foreclosure 
proceedings in behalf of her wards and to protect their 
interests therein. It was further agreed that in case the 
plaintiffs were successful in the defense of the foreclosure 
proceedings, and defeating the liens involved therein, they 
should be paid out of the estate of the wards an amount 
of money equal to one-half of the whole amount that would 
have been due on the five liens if valid, and in case the five 
liens were only partially defeated, then the plaintiffs should 
receive as their compensation in that behalf an amount 
equal to one-half of the amount deducted from said claims 
by the finding and decree of the court. On the 21st day 
of November, 1896, thereafter, the guardian defendant, as 
such, presented a petition to the county court of Douglas 
county, to which was attached a copy of the contract just 
mentioned, asking the county court to approve and ratify 
the same. A day was fixed for the hearing of the petition, 
and after a hearing thereon, the contract was ratified and 
approved by the county court. In pursuance of that con
tract, the plaintiffs in this case appeared for the wards in 
the foreclosure proceedings, and, after some protracted 
litigation, the liens were adjudged invalid, and the prop
erty of the wards freed from all incumbrances by reason 
thereof. The defendant guardian then refused to pay 
the fee specified in the contract, whereupon the plaintiffs 
filed a claim in the county court against the estate of the 
wards for the fee specified in the contract, setting up the 
facts hereinbefore stated. Notice of the hearing of the 
claim, was given to the guardian and her wards. A demur
rer was interposed to the claim, and was sustained on the 
ground that the facts stated were not sufficient to con
stitute a cause of action. The plaintiffs then carried the 
case to the district court on appeal, where they filed a 
petition which was substantially in the language of the 

claim filed in the county court. To the petition in the 
60
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district court, a demurrer was interposed on th6 following 
grounds: 

"1. The probate court of Douglas county, from which 

this action was appealed, had no jurisdiction of the sub

ject-matter involved herein, and therefore this court has 

acquired no jurisdiction over it.  
"2. The probate court of Douglas county had no juris

diction of the parties defendant herein, and therefore this 

court has acquired no jurisdiction over them.  

"3. There is a defect of parties defendant in that the 

alleged contract upon which the said McCoy & Olmsted 

seek to recover was signed by Hester 0. Lane and Ellen 

Lane, minors, and by Mary W. Hay, as guardian of Hester 

0. Lane and Ellen Lane, and by Mary W. Hay individ

nally, and no service has been made upon Mary W. Hay 

individually and she has made no appearance herein and is 

not before the court.  
"4. The said amended petition does not state facts suffi

cient to constitute a cause of action in favor of the said 

McCoy & Olnsted and against the parties defendant 

herein." 
The demurrer was sustained, and the plaintiffs bring 

the record here for review by petition in error.  

The arguments in this case are based on the facts here

inbefore stated. The petition and the contract therein set 

out are of unusual length. For these reasons, although the 

questions presented were raised by demurrer, we have 

omitted to copy the pleading assailed in this opinion. It 

will also make for brevity and clearness to disregard the 

order in which the grounds of the demurrer are stated.  

Therefore, we shall first proceed to consider the third 

ground, namely, that there is a defect of parties.  

In this behalf it is urged that the contract in question 

is the joint contract of Mary W. Hay, personally as well as 

in her representative capacity, and that it is only in her 

representative capacity that she is a party to this action.  

It is true that the contract runs in the name of the guard

ian personally and in her representative capacity, but
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it should be construed as a whole. By the express terms 
of the contract, the plaintiffs were to be paid out of the 
estate of the wards. The language of the contract, taken 
as a whole, precludes the idea that there was any inten
tion on either side to create a personal liability against 
the guardian. That being true, the contract, if enforce
able at all, is enforceable only against the estate of the 
wards, and the guardian, personally, is not a necessary 
party to proceedings brought to enforce it.  

The main contention of the defendants in this case is 
that a guardian has no power to bind either the person or 
the estate of his ward by contract, and, although the con
tract expressly purports to bind the ward or his estate, 
the guardian alone is primarily liable thereon. Such is 
the rule laid down in 1 Parsons, Contracts [6th ed.], 136.  
In support of the text the learned author cites Thacher 
v. Dinsmore,* 5 Mass., 300; Jones v. Brewer, 1 Pick.  
[Mass.], 313; Forster v. Fullerf 6 Mass., 58,-which 
appear to sustain it. The doctrine appears to be recognized 
in other cases, among which are the following: Kingsbury 
v. Powers, 20 N. E. Rep. [Ill.], 3; Stoehr's Estate, 23 N.  
Y. Supp., 280; Tobin v. Addison, 2 Strob. [S. Car.], 3; 
Pike v. Thomas, 62 Ark., 223, 54 Am. St. Rep., 292; Hunt 
v. Maldonado, 27 Pac. Rep. [Cal.], 56; Fessenden v.  
Jones,t 75 Am. Dec. [N. Car.], 445.  

Notwithstanding the array of respectable authorities 
just cited, the doctrine does not commend itself to us, nor 
do we believe it to be compatible with our constitutional 
and statutory provisions touching the relation of guardian 
and ward. Section 16, article 6, of the constitution, gives 
the county court original jurisdiction in all probate mat
ters, the appointment of guardians and the settlement of 
their accounts. Such jurisdiction is exclusive. Williams 
v. Miles, 63 Nebr., 851. Within the constitutional limits 
of its jurisdiction, the county court may exercise all the 
powers of a court of chancery. Williams v. Miles, supra.  
Chapter 34, Compiled Statutes, provides for the appoint

* 4 Am. Dec., 61. t 4 Am. Dec., 87. $ 7 Jones's Law Rep., 14.
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ment of guardians, and defines their' powers and duties.  
Section 8* of that chapter charges the guardian with the 

care and management of the estate of his ward; section 

9t requires him to manage such estate for the best interest 
of his ward; section 221: makes it his duty to pay the debts 

of his ward out of the personal estate and the income of 

the real estate, if sufficient, and if not sufficient, then 

out of the real estate, upon obtaining a license for the 

sale thereof from the district court; section 23§ imposes 

upon the guardian the duty of bringing actions for his 

ward, and of appearing for and representing him in all 

cases brought against him, unless another person be ap

pointed for that purpose. The discharge of the duties 
above enumerated not infrequently requires the services of 

a third person. That, under such circumstances, the guard

ian may contract for such services, necessarily follows 

from the fact that such services are necessary for the 

proper discharge of his duties as guardian. Taylor v.  

Be miss, 110 U. S., 42. In the event of such contract and its 

performance by the third party, a liability must arise in 

favor of such third party against some person or some 

thing. That the estate of the ward is ultimately liable for 

the reasonable expenses incurred in the discharge of such 

duties is clear, because it is conceded that the guardian 

may indemnify himself, in a proper case, out of the estate 

of his ward. The only question then is whether a third 

party employed by the guardian, as such, to render services 

reasonably necessary in the discharge of the duties of such 

guardian, must look to the guardian alone, who in turn may 

indemnify himself out of the estate, or whether he may pro

ceed directly against the estate. It seems to us that there is 

no good reason why the county court, clothed with chancery 

powers, having jurisdiction of the parties and of the estate, 
-the ultimate source of payment,-should send the guard

ian and the third party to a court of law to litigate a 

question in which the wards before the county court are 

* Cobbey's Annotated Statutes, sec. 5378. t Ibid, sec. 5392.  

t Ibid, sec. 5379. j Ibid, sec. 5393.
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also interested, for a judgment that would bind only the 
parties to it. Should the guardian pay said judgment, the 
questions involved therein would still be open in his settle
ment with the wards; should he refuse to pay it, and be 
without property to satisfy it, the third party would either 
be without remedy, or would be forced to resort to the 
county court, or some other court exercising chancery 
powers, to enforce the judgment against the estate. There 
would seem to be no good reason for this circuity of ac
tion. To proceed directly, by filing a claim against the 
estate in the county court, as was done in this case, seems 
to us to be more in harmony with our system of procedure, 
and to be better calculated to do justice to all parties.  
Such proceeding is sanctioned by the supreme court of 
Pennsylvania. Price's Appeal, 116 Pa. St., 410. That 
case, like the present, was based on a contract between at
torneys and the guardian for services on behalf of the 
estate. A claim for the amount due thereunder was filed 
by the attorneys in the orphans' court, as a claim against 
the estate of the wards. In that case, as in the present, it 
was contended that the claim was not probate matter, and 
the court, therefore, was without jurisdiction, and that the 
remedy was by an action at law against the guardian. The 
court, in the course of the opinion, says: 

"This is a claim against the guardian founded upon 
what appears to be a perfectly legitimate contract 
with the guardian himself, and relating entirely to the 
estate of the ward. It is not only the right but the plain 
duty of guardians to seek for and recover the property of 
their wards, when held adversely, and to employ counsel 
for that purpose when necessary. And in our opinion, it 
can not be questioned that the estate of the ward is liable 
to make compensation for such service. It is equally 
clear that the guardian should not be held to a mere per
sonal individual liability in such circumstances, and that 
the counsel should not be limited to the personal liability 
of the guardian in recovering their just compensation.  
That liability may be of no value whatever, but even if it
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were, it can not be considered as in any manner legally or 
equitably pledged for the service in question. It follows 
that if the claim in question is a proper one it is payable 
out of the ward's estate. That estate is subject to the 
control of the orphans' court and upon the settlement of 
the account of the guardian with whom the contract was 
made, and who has part of the ward's estate in his hands, 
the orphans' court having also control of the account, the 
claim in question can be most fully, thoroughly and con
veniently heard and determined by that court.  

"It is admitted that if the guardian had paid for the 
services and claimed credit for the payment of them in 
his account, the orphans' court would have had jurisdic
tion to determine the claim. It can not be that the juris
diction of the court depends upon the giving or withhold
ing consent to the payment by the guardian. We are 
aware of no legal reason for holding that the orphans' 
court does not have jurisdiction to consider and determine 
claims against the estates of minors under their control.  
On the contrary, it seems to us that court is eminently 
thy proper one for such purposes. Certainly, claims for 
necessaries furnished to the guardian for the support of 
the wards are valid claims against the estate of the ward 
in the hands of the guardian, and the right to recover them 
from that estate can not depend upon whether the guard
ian consents or refuses to pay them. It is no answer to 
say there is a right of common-law action against the 
guardian individually, or the minor individually, to re
cover such claims. If there is a right of recovery against 
the estate of the ward it ought to be, and in our judgment 
it is, perfectly competent to pursue it in the court which 
has control over the person and estate of the minor, and 
the person and accounts of the guardian." 

The foregoing language meets our entire approval. It 
is peculiarly applicable, because the language of the stat
ute conferring jurisdiction on the orphans' court in mat
ters of guardianship, is substantially the same as that of 
our constitution conferring jurisdiction on the county
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court in such matters. Among other cases recognizing the 
doctrine are the following: Grim v. England,* 46 W.  
Va., 480; Rooker v. Rooker, 60 Ind., 550; Miller v. Hart, 
135 Ind., 201; Kelly v. Kelly, 72 Minn., 19, 74 N. W. Rep., 
899.  

In our opinion, the guardian in the present case had 
authority to bind the estate of her wards by contract for 
the payment of the services in question, and the county 
court has jurisdiction to allow the amount due thereon, as 
a claim against the estate.  

It is also insisted that the contract of the guardian, in 
any event, can not be enforced against the estate unless 
reasonable, and that as there is no allegation in the peti
tion to the effect that the contract in question is reason
able, it is therefore vulnerable to a demurrer. The ques
tion of the reasonableness of the contract was presented to 
the county court when the contract was submitted for its 
approval. This practice was not unusual in courts of 
chancery exercising jurisdiction in matters of guardian
ship. Cooley, Blackstone's Commentaries, Book 1, p. 462.  
The practice is reasonable, and we can see no good reason 
why the county courts, as successors to courts of chancery 
in such matters, may not adopt it. The claimants, in a 
petition for services rendered under such contract, ad
dressed to the court which approved it, or to the appellate 
court, should not be required to ask a review of that ques
tion. We do not wish to be understood to hold that the 
approval of the contract by the county court precludes all 
inquiry into its reasonableness in this case. The extent 
to which we commit ourselves on that question is that the 
plaintiffs, under the circumstances, are not required to 
tender an issue on that point.  

The defendants also contend that the relief sought in 
this case is, in effect, to establish a lien on real estate.  
The contract was not for any share of the real estate. The 
value of the real estate was adopted as a standard for 
determining the limit of the fee to be received by the plain

* 78 Am. St. Rep, 88.
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tiffs. The mere fact that the only estate of the wards is 

real estate, and that, if the claim be allowed, it must be 

satisfied out of the proceeds of a sale of said real estate, 
does not make this an action to establish a lien on real 

estate, nor an action concerning real estate, so as to de

prive the county court of jurisdiction.  
It is urged by the defendants that the court has no juris

diction over them, for the reason that they were not served 

with summons. This case came to the district court on 

appeal, from an order of the county court in a matter 

of probate. When the jurisdiction of the county court 

attached in the matter of the guardianship of the wards, 
they being residents of the county, it attached for all the 

purposes of such matter, and the county court had author

ity to issue a citation for their attendance when required, 
as was done in this case, and to enforce such attendance 
if necessary.  

It is recommended that the judgment of the district 

court be reversed, and the cause remanded for further 

proceedings according to law.  

DuFFIE and AMES, CO., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed, and 

the cause remanded for further proceedings according to 
law.  

- REVERSED AND REMANDED.
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the defendant to receive and dispose of it is an immaterial issue.  
But this rule does not apply when the plaintiff, his agent or 
servant, having the lawful custody or control over the property, 
consents to or requests the defendant to receive and dispose of 
it. In such case guilty intent is an essential element of con
version.  

ERRoR from the district court for Douglas county.  
Action for conversion of public funds by a depositary bank.  
Tried below before BAKER, J. Judgment for defendants.  
Affirmed.  

Under the constitution of 1867, a large floating debt had 
accumulated against the state. Section 1 of article 12 of 
the constitution of 1875 forbade the contraction of a 
debt in excess of $100,000, with exceptions named, none 
of which concern the matter in hand; but it was impossi
ble that this section could impair the obligation of an 
existing contract, because of a prohibition of clause 1, 
section 10, of article 1 of the constitution of the United 
States; and, too, the state constitution provided for the 
funding of outstanding warrants and other indebtedness of 
the state at a rate of interest not exceeding eight per cent.  
per annum.* To fund the floating debt, aforesaid, the legis
lature of 1877 passed an act authorizing the governor and 
secretary of state to issue lithograph coupon bonds to 
the amount of $566,369.38. These bonds were payable 
twenty years from April 1, 1877, with interest at eight per 
cent., payable semi-annually. They were issued with an 
option clause. See Session Laws, 1877, pp. 120-135, in
clusive, and records of state treasurer's office. The liquida
tion of this indebtedness was provided for by a sinking 
fund; and in June, 1879, $200,000 of the principal was 
paid. On the 21st day of January, 1893, the Capital Na
tional Bank of Lincoln failed. At the time of such failure, 
said bank was a state depositary, and had on deposit 
$180,101.75 of the state sinking fund. The legislature of 
1895 included in their current-appropriation bill an item 

* Section 8, article 9.
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for the last-named amount to reimburse the sinking fund 
for money "tied up" in the Capital National Bank. This 
was tantamount to transferring that amount of money 
from the general fund to the sinking fund; and the excuse 
given, at the time, for not making it the subject of a 
separate bill was that it had been forgotten till the con
stitutional period was passed. On the 10th day of April, 
the governor approved the bill including. this item, under 
the impression that it was necessary to save the credit of 
the state. He was not advised of the fact that the state 
held these bonds to the last dollar, as an investment of the 
permanent school fund. On the same day that the item 
was approved the then treasurer presented a voucher there
for, upon which the warrant, set forth in the reply brief 
of the state, was issued. On the same day the state treas
urer indorsed said warrant: "Presented and not paid for 
want of funds, and registered for payment Apr. 10, 1895.  
No. 27,932." Said warrant was, thereafter, indorsed by 
the state treasurer and delivered to the Chemical National 
Bank of New York, through the Omaha National Bank.  
In the year 1896 the Chemical National Bank sent said 
warrant to the Omaha National Bank for collection. On the 
2d day of January, 1897, the treasurer drew his 'check for 
such warrant and accrued interest on the depositary fund 
in said bank, in the sum of $201,884.05. The latter bank 
was sued, as set forth in the opening statement of the case.  
-W. F. B.  

Constantine J. Smyth and Frank N. Prout, Attorneys 
General, Willis D. Oldham, Norris Brown, Ed P. Smith, 
Paul Pizey and William B. Rose, for the state.  

Smyth, Attorney General, and Smith: 

The defendants below are liable, as a matter of law, 
on the ground that the payment by the state treasurer of 
public money to one claiming to be' the owner, by pur
chase, of a warrant drawn on the general fund, "to reim
burse the sinking fund," was unauthorized. State v. Omaha 
Nat. Bank, 59 Nebr., 483.
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He who meddles with personal property which is not 
his own, must see to it that he is protected by the authority 
of one who is the owner or has authority to act, or he 
will, himself, be liable; and if he do an unlawful act, even 
at the command of another acting as principal, a liability 
will attach. Cook v. Monroe, 45 Nebr., 349; Stevenson v.  
Valentine, 27 Nebr., 338.  

In handling the state's money and conveying it to the 
Chemical National Bank, the defendants were not pro
tected, either by authority of the state, or one having 
authority to act; hence their liability.  

In an action for conversion, the motive which prompted 
the defendant is immaterial.  

Everyone who aids and assists in the conversion, is 
liable. Hill v. Campbell, 54 Nebr., 59.  

John L. Webster, Richard S. Hall, I. H. McCullough, 
W. J. Connell and William C. Ives, contra.  

Webster: 

The state presents this case on the theory that the good 
faith or innocence of the defendants is an immaterial issue 
in an action for conversion. While that may be true in 
some cases, it is not true where the plaintiff, its agent or 
servant, having lawful control over the property, consents 
to or requests the defendant to receive and dispose of it.  
Such is this case. In such case the defendants are not 
required to investigate the motive or intent with which 
the plaintiff's agent or servant is acting, and the defend
ants are not liable for conversion unless they knew there 
was an actual unauthorized disposal of the property. In 
such case guilty intent on part of defendants is an essen
tial element of conversion.  

It is a rule of law that an innocent person can not be 
held liable for a conversion, if his acts can be justified as 
having been in any manner authorized by the owner of 
the property.  

A purchase, in good faith, from one who has no title and 
no right to transfer the property, will not constitute a
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defense. Even an auctioneer or broker who sells property 
for one who has no title, and pays over to the princi
pal the proceeds, with no knowledge of the defect of 
the title or want of authority, is held to be liable for 
its conversion to the real owner. Willia-ms v. Merle, 
11 Wend. [N. Y.], 80; Hoffman v. Carow, 20 Wend. [N.  
Y.], 21, 22 Wend. [N. Y.], 285; Courtis v. Cane, 32 Vt., 
232. But this severe rule of law will not be applied when 
the act of appropriation can be justified as having been 
authorized in any manner by the owner of the property.  
Thus, when upon a conditional sale, the property is deliv
ered and time given for a compliance with the condition, 
one who purchases and resells the property before the 
right to perfect the title, by such compliance, has been 
terminated, is not liable for a conversion to the general 
owner, who subsequently resumes his right to its posses
sion. Vincent v. Cornell, 13 Pick. [Mass.], 294. When the 
owner has given to another, or permitted him to have, con
trol of the property, no one can be held responsible in tort 
for its conversion who merely makes such use of the prop
erty, or exercises such dominion over it, as is warranted 
by the authority thus given. Strickland v. Barrett, 20 
Pick. [Mass.], 415; Burbank v. Crooker, 7 Gray [Mass.], 
158. See Hills v. Snell, 104 Mass., 173.  

If defendants had read recitals in warrant, it would not 
prove they acted wrongfully or fraudulently.  

Prout, Attorney General, Brown and Rose. in reply: 

This is not an action of trover at common law, but an 
action for conversion under the Code. Counsel do not 
comprehend the nature of the case.  

The warrant was prima-facie void. Its face impeached 
its validity. Here it is: 
"$180,101.75 STATE OF NEBRASKA, No. 95241.  

"OFFICE OF AUITor oF PUBLIc AccoUNTS, 
"LINOOLN, NEB., Apr. 10, 1895.  

"Treasurer of Nebraska, 
"Pay to J. S. Bartley or order one hundred eighty 

thousand one hundred one and 75-100 dollars.

VOL. 66] 861



NEBRASKA REPORTS. [VOL. 66

State v. Omaha Nat. Bank.  

"For to reimburse state sinking fund.  
"In accordance with legislative appropriation approved 

Apr. 10, 1895, and charge general fund.  
"Countersigned: EUGENE MOORE, 

"J. S. BARTLEY, Auditor Public Accounts.  
"State Treasurer. P. 0. HEDLUND, Deputy.  

.... .... , Deputy." 

Under the title, "An act making appropriation for cur
rent expenses of the state government * * * and to pay 
miscellaneous items of indebtedness owing by the state," 
the insertion of an item to reimburse the state sinking fund 
is a violation of the constitutional provision forbidding 
legislation on a subject not within the title of the act, and 
a state warrant for the amount of such an item is abso
lutely void.  

The intention to appropriate "sums out of any money 
in the treasury" and the passage of an act for that pur
pose alone, show conclusively that the legislature did not 
intend by the same act to increase the funds in the treas
ury by borrowing money on a warrant.  

A state warrant issued for the purpose of borrowing 
money to reimburse the sinking fund to the extent of 
$180,101.75 by a sale of such warrant is void because the 
creation of such a debt is inhibited by section 1, article 
12, of the constitution, which denies to the state the 
power to contract a debt in excess of $100,000.  

Under the express provisions of this act, no warrant 
could be legally issued to J. S. Bartley for $180,101.75.  

DAY, C.  

This case was before this court upon a former hearing, 
being reported in 59 Nebr., 483, wherein the judgment of 

the district court, based upon a verdict for the defendants, 
returned in obedience to the peremptory direction of the 

court, was reversed and remanded. A retrial resulted in a 
verdict and judgment for the defendants, to review which 
the state has brought the case on error to this court. Upon 
the former hearing the present chief justice* took no part; 

*NonvAL was chief justice when this opinion was written.
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Justice HARRISON joined in the reversal, but expressly 
stated he did not concur in the reasons for reversal an
nounced in the opinion of Justice SULLIVAN. It is for 
these reasons we are asked to again examine some of the 
questions previously considered by the court.  

This action was brought by the state of Nebraska in the 
district court of Douglas county against the Omaha Na
tional Bank and J. H. Millard, president, to recover $201,
884.05, with interest thereon from January 2, 1897. The 
basis of the state's claim is an alleged conversion by the 
defendants of said money, which, it was claimed, was paid 
to them on a check given by J. S. Bartley, state treasurer, 
and which it is charged they illegally, wrongfully, fraud
ulently and without authority of law converted to their 
own use. A brief history of the transaction may serve to 
enlighten the discussion.  

In January, 1893, the Capital National Bank of Lincoln 
failed, having at the time on deposit to the credit of the 
state $180,101.75, belonging to the sinking fund. For the 
purpose of reimbursing that fund out of the general fund, 
the legislature of 1895 passed an appropriation act, ap
proved April 10, 1895, entitled "An act making appro
priation for current expenses of the state government for 
the years ending March 31, 1896, and March 31, 1897, and 
to pay the miscellaneous items of indebtedness owing by 
the state of Nebraska." Session Laws, 1895, p. 386. Among 
the items for which appropriation was made was one as 
follows: "For state sinking fund, one hundred eighty 
thousand and one hundred and one and seventy-five one
hundredths ($180,101.75) dollars, to reimburse said fund 
for same amount tied up in Capital National Bank." 

On April 10, 1895, J. S. Bartley, state treasurer, filed 
with the auditor of public accounts a claim for the entire 
amount, which was examined and adjusted by the auditor 
and approved by the secretary of state, as provided by 
law, and a warrant for said amount was made out and 
delivered to him in words and figures as follows:
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"$180,101.75 STATE OF NEBRASKA, No. 95241.  

"OFFICE OF AUDITOR OF PUBLIC ACCOUNTS, 
"LINCOLN, NEB., Apr. 10, 1895.  

"Treasurer of Nebraska, 
"Pay to J. S. Bartley or order one hundred eighty 

thousand one hundred one and 75-100 dollars.  

"For to reimburse state sinking fund.  

"In accordance with legislative appropriation approved 
Apr. 10, 1895, and charge general fund.  

"Countersigned: EUGENE MOORE, 

"J. S. BARTLEY, . Auditor Public Accounts.  
"State Treasurer. P. 0. HEDLUND, Deputy.  

".... .... , Deputy." 

This warrant was indorsed upon the back thereof as 

follows: "Presented and not paid for want of funds, and 

registered for payment Apr. 10, 1895. Number 27932. J.  

R. Bartley, State Treasurer, Lincoln, Nebraska." And 

also the further indorsement of the names: "J. S. Bart

ley" and "J. H. Millard, Pt." 

Soon after the issuance of this warrant, Bartley sold it 

to the Chemical National Bank of New York. In October 

or November, 1896, the Chemical National Bank, claiming 

to be the owner of the warrant, forwarded it in the usual 

course of business to the defendant bank for collection.  

On January 2, 1897, and for a long time prior thereto, 
the defendant bank was a. state depositary, and on that 

date had on deposit to the credit of the general fund of the 

state, in the name of J. S. Bartley, state treasurer, a sum 

of money largely in excess of the amount of the check 

hereinafter described. On said day, J. S. Bartley, as state 

treasurer, called at the Omaha National Bank and drew 
his check, payable to the order of J. H. Millard, Pt., for 

the sum of $201,884.05, against the funds standing to his 

credit in said bank as state treasurer, and delivered the 

same to William Wallace, the cashier of said bank, in pay

ment of the warrant heretofore described, together with 

the accumulated interest thereon. As a part of the trans

action, Bartley directed the officers of the defendant bank
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to apply the check in payment of the warrant. The warrant 
was thereupon surrendered to Bartley, state treasurer; 
his account as treasurer was charged with the amount of 
the check; the Chemical National Bank was credited with 
the sum of $198,253.65, and the balance, $3,630.40, was 
credited to the Exchange National Bank. These credits 
were given pursuant to the direction of Bartley, state treas
urer, and the Chemical National Bank. The entire amount 
to the credit of the Chemical National Bank was drawn out 
of defendant bank in the usual course of business before 
the 14th of January, 1897, long before the commencement 
of this suit, and long before any demand for the money 
had been made.  

While the check by its terms was made payable to "J.  
H. Millard, Pt.," it was not delivered to him or indorsed 
by him in his individual or official capacity; nor did he, in 
fact, receive any money or credit for the check. It was 
intended by Bartley, and treated by the parties to it, as 
a check to the defendant bank in payment of the warrant.  
It was shown that it was the custom of business among 
banks where checks were made payable to its officers to 
treat them as being made to the bank. Aside from being 
named as the nominal payee therein, Millard was a 
stranger to the transaction.  

The rule is well settled that a check made payable to an 
officer of a bank in his official capacity is to be treated as 
though made payable to the institution which he repre
sents, where it appears that the maker does not intend that 
the payee shall be a party to it or indorse it to give it 
effect. The intention of the parties controls. Nave v.  
First Nat. Bank, 87 Ind., 204; Garton v. Union City Nat.  
Bank, 34 Mich., 279; Bank of New York v. Muskingum 
Bank, 29 N. Y., 619; Baldwin v. Bank of Newbury, 1 Wall.  
[68 U. S.], 234, 17 L. Ed., 534.  

At the close of the testimony the attorney general, for 
the state, moved the court for a peremptory instruction to 
the jury to return a verdict for the plaintiff against the 
defendants, which motion was overruled. Thereupon the 
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plaintiff moved the court for an instruction to return a 
verdict in favor of the plaintiff and against the defendant 
bank and in favor of the defendant Millard. This motion 
was likewise overruled. The ruling of the court upon 
these two motions presents the principal grounds of error 
now complained of by the state. In our opinion, the facts, 
so far as they relate to the defendant Millard, do not es
tablish a cause of action. There is nothing in the record 
which even tends to show that the acts of Millard were 
other than as officer and agent of the defendant bank.  
The proofs are lacking which go to establish an action in 
conversion against the defendant Millard, and for that 
reason the ruling of the court upon plaintiff's motion for 
an instruction for a verdict against both defendants, was 

properly overruled.  
The purpose of the legislature in passing the enactment 

above referred to was to transfer the state's <money from 
the general fund to the sinking fund. The question na
turally arises as to the proper method to be pursued in 
accomplishing that object. Section 22 of article 3 of the 
constitution provides as follows: "No money shall be 
drawn from the treasury except in pursuance of a specific 
appropriation made by law, and on the presentation of a 
warrant issued by the auditor thereon." 

Sections 1 and 2 of chapter 93 of the Compiled Statutes 
of 1899* provide that the treasurer of the state shall keep 
a warrant register, in which he shall register for payment 
all warrants presented to him, the warrants to be num
bered consecutively, giving the date of their presentation, 
the name of the holder; and that they be paid in the order 
of their presentation.  

Under the provisions of this appropriation act it was 
entirely proper for Bartley, as state treasurer, to receive 
from the auditor of state the said warrant, and, when re
ceived, to present and register it for payment in the same 
manner as any other warrant drawn upon the general fund.  
The fact that the money arising from this appropriation 
was to reimburse one of the state's funds would give the 

* Cobbey's Annotated Statutes, sees. 10850. 10851.
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state no greater rights in the manner of its withdrawal 
than it would have in the payment of any other liability.  
The obligations of the state and the salaries of its officers 
are paid by the issuance of a warrant drawn upon the gen
eral fund. These are presented for payment and regis
tered, and in due course of business are called in and paid.  
What right has the state, under existing laws, to appro
priate money to its use out of the general fund and have 
it paid ahead of registered warrants? Our law does not 
recognize preferred claims as to the order of payment.  

The fact, however, that Bartley had the right to receive 
the warrant, conferred upon him no authority to dispose 
of it. He was a mere trustee. In our view, he should have 
held it, when registered, until in the regular course of 
business it was called in for payment, then paid it and 
credited the sinking fund with the amount of the warrant 
and interest and charged the general fund with a like 
amount. This is not only the logical way of transferring 
money of the state from one fund to another, but is in 
compliance with the forms of law and in harmony with 
the system of accounts adopted by the state. If the war
rant was properly issued, it was perfectly legitimate that 
it should be paid by a check drawn by the treasurer upon 
money belonging to the general fund of the state in the 
hands of its depositary. The defendant bank, as before 
stated, was a state depositary. The depositary law pro
vides as follows: "All such deposits shall be subject to 
payment when demanded by the state treasurer on his 
check." It also requires that the depositary bank must 
give bond "for the payment of said deposit * * * when 
demanded by the state treasurer on his check at any time."* 
It is conceded by the state that the defendant bank, in 
the payment of the check, violated no duty it owed to the 
state as custodian of the public funds. The unlawful act 
upon which this suit is grounded is not the payment of the 
state's money on the Bartley check, nor for the sale of 
the warrant, but in receiving the money as agent for the 

* Compiled Statutes, ch. 83, art. 13, secs. 3a, 3c; Cobbey's Annotated 
Statutes, secs. 10865, 10867.
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Chemical National Bank, and its application in payment 
of the warrant. It being the legal duty of the state treas
urer to pay the obligations of the state, represented by 
warrants, it would seem that the defendant bank ought to 

be protected in receiving the money from him and applying 
it in payment of the warrant, unless it had notice or knowl
edge that he was using the state's funds for unlawful 
purposes.  

It is one of the contentions of the state that the recital 
in the warrant, "For to reimburse state sinking fund," was 
a sufficient notice to the defendants that the warrant was 
not a state obligation, and was sufficient to apprise them 
of its unlawful character. While the recital in the war
rant might be prima-facie notice of the purposes for which 
it was given, and of its illegal character in the hands of 
any one but the state or its trustee, the testimony dis
closes that neither the defendant bank nor its officials read 
the warrant and had no knowledge of the recitals con
tained therein. In general form and appearance it was 
like all other warrants issued by the state, was signed by 
proper officials and purported on its face to have been 
issued by authority of law. The only thing to distinguish 
it was the words, written in black ink upon a blank line, 
"For to reimburse state sinking fund." Upon the back of 
the warrant there is indorsed the name "J. H. Millard, 
Pt."'; but the testimony is clear that this indorsement was 
not upon the warrant at the time of its payment, nor was 
the indorsement in the handwriting of J. H. Millard, nor 
was it placed thereon with his knowledge or direction.  
When the case was before this court upon a former hear
ing, it was reversed upon the theory that the question of 
notice or knowledge on the part of the defendants of in
firmities in the warrant was proper to be submitted to a 
jury. This was done upon the last trial and the jury found 
for the defendants. The finding of the jury on the ques
tion. of notice or knowledge of the illegal character of the 
warrant is conclusive upon this court.  

It is also contended by the state that in an action of con-
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version, the motive which prompts a person to receive, dis
pose of or appropriate property to his own use is entirely 
immaterial, where the property has been taken without the 
knowledge or consent of the owner; and the case of Cook 
v. Mowroe, 45 Nebr., 349, and kindred cases are cited in 
support of this contention. The theory upon which the 
cases cited proceeds is that the moving party was an inter
meddler, acting without real or apparent authority.  

While the rule in Cook v. Monroe, supra, is correct in 
the abstract, it has no application to a case where the act 
of conversion can be justified, as having been in any man
ner authorized by the owner of the property or his agent 
or servant having the lawful custody and control over it.  
No one would contend that if the owner of property de
livered it to a person and requested him to dispose of it 
in a prescribed manner and the request was complied with, 
an action of conversion would lie against such person; 
and the same principle of law applies where the duly 
empowered and lawful agent, having the control and pos
session of the property, makes the request and gives the 
direction. The state treasurer was the lawful custodian 
of the state's funds; he was the duly elected and qualified 
agent of the state; he was authorized to draw checks and to 
pay the state's warrants; he directed the proceeds of the 
check to be applied in payment of the warrant; and in 
pursuance of his request, the payment was so applied. The 
treasurer, in doing this, acted within the apparent scope 
of his authority; and the defendant bank, in following his 
direction, is protected, unless it had notice or knowledge 
that a breach of trust was being committed by the treas
urer by an improper application of the state's funds in 
payment of a warrant which was not a valid obligation of 
the state.  

In Hills v. Snell, 104 Mass., 173, 177, 6 Am. Rep., 216, 
219, the distinction we have made is recognized and stated 
as follows: "A purchase, in good faith, from one who has 
no title and no right to transfer the property, will not 
constitute a defense. Even an auctioneer or broker who
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sells property for one who has no title, and pays over to 
his principal the proceeds, with no knowledge of the de
fect of the title or want of authority, is held to be liable 
for its conversion to the real owner. * * * But this 
severe rule of law will not be applied when the act of 
appropriation can be justified as having been authorized 
in any manner by the owner of the property." 

In Tousley v. Board of Education, 39 Minn., 419, it is 
said in the syllabus.: "An act for conversion will not lie.  
when the taking and conversion of the property is with 
the knowledge and consent of the plaintiff." Union Stock 
Yard and Transit Co. v. Mallory, 157 Ill., 554.  

The record also shows that the payment of the warrant 
to the defendant bank was made in the usual course of 
business and the proceeds thereof transmitted to the 
Chemical National Bank before any claim was made by 
the state or any knowledge brought to the bank or any 
of its officers that the warrant was not a valid obligation of 
the state in the hands of the holder. While the payment 
of the check and the credit to the Chemical National Bank 
was a mere matter of bookkeeping, the practical effect of 
the transaction was the same as though the money had 
been paid over to Bartley upon the check, and he in turn 
had paid it to the bank in payment of the warrant and the 
bank had paid it over to the Chemical National Bank.  
Bartley v. State, 53 Nebr., 310. The rule is well estab
lished that where, in due course of business, money is 
transferred to an honest taker who receives it without any 
knowledge of wrong doing on the part of the payor, he 
would acquire a good title thereto as against the true 
owner..  

Jones v. Nellis, 41 Ill., 482, was an action in trover to 
recover the value of certain government bonds which had 
been stolen from the plaintiff and bought by the defendait 
for a valuable consideration in the due course of business 
without knowledge that it was stolen property. The court 
says: "The rule is well settled, at common law, that the 
bona-fide holder of money or negotiable paper, transferable
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by mere delivery and not overdue, who has taken it in the 
usual course of business, and for a valuable consideration, 
acquires a perfect title. * * * This exception to the 
common-law rule, that the purchaser of a chattel can ac
quire no better title than the vendor had, has been adopted 
because, in the language of Lord Kenyon, in Lawson v.  
Weston, 4 Esp. [Eng.], 56, the contrary principle 'would 
at once paralyze the circulation of all paper in the country, 
and with it all its commerce.' " Merchants' Loan & Trust 
Co. v. Lamson, 90 Ill. App., 18; Miller v. Race, 1 Burr.  
[Eng.], 452; Holly v. Domestic & Forcign Missionary So
ciety, 34 C. C. A., 649, 92 Fed. Rep., 745; Merchants' Ins.  
Co. v. Abbott, 131 Mass., 397; Stephens v. Board of Educa

tion, 79 .N. Y., 183; Hatch v. Fourth Nat. Bank, 41 N. E.  
Rep. [N. Y.], 403.  

So far, we have considered the case on the theory that 

the warrant was valid and the issuance of it constituted 
the proper method of transferring the money from the 

general fund to the sinking fund. But the result would be 

the same if the warrant be regarded as not properly issued.  

The fact remains that the state by its officers adopted that 

method of making the transfer. The facts are undisputed 
that the defendants had no actual notice or knowledge of 

the purpose for which the warrant was drawn, and as they 

had no notice of the recitals on the face of the warrant, but 

paid the check, and applied the money by the direction of 

the state treasurer in the utmost good faith, they are pro

tected from liability. This was evidently the theory upon 
which Judge SUILIVAN proceeded in the former opinion,for 
in it he recognizes the importance of good faith on the part 

of the defendants, and held that knowledge on the part of 

the defendants as to infirmities in the warrant was a 

proper question to be submitted to the jury. It would, 

doubtless, be different had the defendants known of the 

purpose for which the warrant was given. The theory 
upon which the case was tried in the court below, involved 

the question of notice or knowledge on the part of the de

fendants of the unlawful purpose to which the state's
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funds were being applied. The testimony was clear and 
undisputed that the bank officials did not read the war
rant. Its general form and appearance was like other 
warrants issued by the state. It was signed by proper 
officers and purported to be a state obligation. In our 
opinion the question of good faith on the part of the de
fendants was a proper one to be submitted to the jury.  
It follows from this discussion that it was not error to 
overrule the state's motion for a peremptory instruction 
to the jury for a verdict for the state and against the de
fendant bank and in favor of defendant Millard.  

We have examined the other errors complained of by the 
state, but as it was conceded that the principal ground re
lied upon was the overruling of the motion for a verdict 
heretofore considered, we will not prolong this opinion.  
They are not meritorious.  

It is therefore recommended that the judgment of the 
district court be affirmed.  

KIRKPATICK, C., took no part.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

SEDGWICK, J.  

I agree to the conclusion reached by the commissioner 
and to much of the reasoning employed, but think it proper 
to suggest some further reasons for the decision entered.  

It is said by the commissioner that the evidence shows 
that the officers of the defendant bank did not read the 

warrant and had no knowledge of its contents. Of course, 
one who purchases paper will not be allowed to shut his 
eyes as to its contents, and then say that he is a bona-fide 
purchaser; and so one who is interested in the purchase 
of real estate can not accept his deed and avail himself of 
it provisions, and at the same time say that he was not 
aware of its contents, but there may be some ground for 
saying that the rule is different in a case of this kind.
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If a servant is given a check, and sent to a bank to obtain 
the funds thereon for the drawer of the check, he is not 
bound to examine the contents of the check, and will not 
be presumed to have interested himself therein; and in an 
action against the drawer for fraud or other tort in con
nection with the check, the servant being joined as assist
ing him in so doing, it may be doubtful whether the servant 
would be presumed to know the contents of the check.  

It is insisted that the defendants' relation to the war
rant in question was that of a disinterested party having 
no occasion to take notice of its contents. However this 
may be, it seems to me that if it be found that the defend
ants are chargeable with notice of the contents of the 
warrant, we should inquire further as to what are the facts 
so brought to the knowledge of the defendants. They were 
without doubt bound to take notice of the act of the legis
lature referred to in the warrant, and must then be pre
sumed to have known of the deficiency in the sinking fund 
caused by the failure of the Capital National Bank, and 
of the purpose and object of the legislature to replenish 
that fund from the general fund of the state, and that the 
legislation was somewhat incomplete, so that the proced
ure intended by the legislature was uncertain, and that 
the officers of the state, the auditor, secretary of state, and 
treasurer, had adopted the method of presenting a claim 
in the name of the treasurer and issuing a state warrant 
thereon for the amount to be transferred to the sinking 
fund. If this procedure was unwarranted by the act of the 
legislature, the warrant would not be a valid obligation 
of the state, and would not be the property of the state, 
since it had none of the characteristics of property, and 
would constitute nothing more than a memorandum of cer
tain steps of the method of procedure that had been 
adopted by the officers of the state. It would not, of 
course, be commercial paper. If this paper had been sold 
by Bartley to the Chemical National Bank and was held 
by that bank, the presumption would be that Bartley had 
received the money therefor; and the question would then
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be, what would these facts suggest to innocent parties 
handling the paper for another, but without any beneficial 
interest in it themselves? No doubt a state treasurer is 
in a sense the agent of the state, but his relation to the 
state is somewhat different from that of an ordinary agent 
to his principal. It is conceded by the attorneys for the 
state that the defendants acted in perfect good faith in 
the matter and had no actual notice of any intentional 
fraud. Ordinarily an innocent party handling papers for a 
trustee, if questions arise in his mind as to the propriety 
of the actions of the trustee, may account for the funds 
under his control to the principal, and so relieve himself 
of any doubt as to the authority of the agent; but the 
state treasurer is in a sense the principal, also, in his deal
ings with innocent parties. In many respects he stands for 
the state. No payment could be made to the state except 
through him, and any withholding of the funds of the state 
from the treasurer would be a withholding of the funds 
from the state itself. There is nothing in the record to 
show that at that time there was anything to indicate to 
any one that there was any default on the part of the state 
treasurer, or that the funds of the state were in any 
jeopardy. It has since transpired that Bartley was a 
defaulter. But the defendants acted in view of conditions 
as they then appeared. No one then, so far as the record 
shows, had any information in regard to the condition of 
the treasury that would suggest to the most prudent that 
there was any occasion for unusual caution. It is a, mis
take to suppose that this warrant shows on its face that 
the fund was claimed by Bartley individually. The fact 
that the payee in the warrant was J. S. Bartley must be 
construed in connection with the fact that the warrant was 
signed by J. S. Bartley as treasurer, and the recital in 
the warrant itself that the money was to be paid to J. S.  
Bartley to reimburse the state sinking fund, is conclusive 
upon all parties that the warrant was drawn for the benefit 
of the state, and that funds transferred in accordance with 
the '-rms of the warrant were transferred for the benefit
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of the state, and must be so considered by the payee, as 
well as by the officers of the state who indorsed the pro
ceeding. No one would insist that money that Bartley 
might obtain on this warrant would be any less the money 
of the state than if the word "treasurer" had immediately 

,followed his name as payee in the warrant. Payment, 

then, to Bartley, on account of this warrant, would be 

payment to the state; and the defendants, when this war
rant came to them from the Chemical National Bank, 

would be justified in supposing that the amount of the 

warrant had been, by the Chemical National Bank, ad

vanced to the state, so that, through the method adopted 

by the state officers in mistaken construction of an imper

fect and uncertain act of the legislature, the money rep

resented by the void warrant had been actually obtained 

from the Chemical National Bank and transferred to the 

state sinking fund, and the Chemical National Bank 

presents this void warrant to the state treasurer and asks 

that the money that the bank had advanced to the state, 

and the amount of which was then in the general fund, 
should be paid to it by the treasurer out of that fund, thus 

completing the transfer in accordance with the method 

adopted by the state. If the facts, then, were as the de

fendants were justified in supposing them to be, this war

rant, although void when the Chemical National Bank 

advanced the money thereon to the state, did in fact, after 

the money had accumulated in the general fund with which 

to redeem it, represent the amount in the general fund 

which equitably belonged to the Chemical National Bank.  

The defendants, at the request of the Chemical National 

Bank, presented this warrant to the treasurer. They had 

no interest in the transaction. The law required them to 

pay the money of the state on the check of the treasurer.  

It was the province of the treasurer to determine the form 

and regularity of the proceedings.  
There is no doubt that "in an action for conversion the 

motive which prompted the defendant to dispose of, or 

appropriate to his own use, the property of plaintiff, is an
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immaterial issue." Hill v. Campbell Commission Co., 54 
Nebr., 59. That is, if the defendant is guilty of a conver
sion of the plaintiff's property, it can make no difference 
what his motive was in so doing; he is liable to the plain
tiff for the value of the property.. But one who disposes 
of the property of another under directions of the owner 
or under the direction of the owner's agent or trustee, who 
is in control of the property, is not guilty in law of a 
conversion of the property, unless he has notice at the time 
that the agent or trustee, so in control of the property, is 
converting it to his own use.  

In Fifth Nat. Bank v. Hyde Park, 101 Ill., 595, a village 
treasurer borrowed money from the bank on his own note 
with his own securities as collateral. He represented to 
the bank that he was making the loan for the village and 
the money was deposited in the bank to his credit as treas
urer. The most of the money was paid out on village War
rants, and after the taxes had been collected the treasurer 
drew his check as treasurer to pay his individual note and 
to redeem his collateral. It was afterwards ascertained 
that the treasurer was a defaulter, and the bank was sued 
to recover the amount of money for which the treasurer 
had drawn his check in payment of his own personal note, 
and it was held that the bank was not liable. The court 
said (page 603) : "In Morse, Banks and Banking, 37, it is 
said, in general terms: 'If a depositor seeks to pay his 
own debt to the banker by an appropriation of the funds 
to his credit in a fiduciary capacity, then the banker is 
affected with knowledge of the unlawful character of the 
appropriation, and will be compelled to refund.' It seems 
plain, however, that unless the debt to which the funds 
are thus applied be such that the officers of the bank are 
aware that the same is really and in truth 'his own debt,' 
knowledge of the unlawful character of the appropriation 
can not be imputed to the bank. To charge a stranger to 
a trust fund as a trustee, by reason of participation in a 
misapplication of the fund, upon the ground that the fund 
was used in payment of a private debt of the original
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trustee, it is necessary to show not only that the party 
sought to be charged was aware that the fund was a trust 
fund, but also that he was aware that the debt to the pay
ment of which it was applied, was, at the time of such ap
plication, in fact a private debt,-a debt of such character 
that the fund in question could not lawfully be applied in 
payment thereof." And the court also quoted from Keane 
v. Robarts, 4 Maddock, Ch. [Eng.], 332, 357: "Generally 
speaking, he does become a party to the breach of trust, 
by buying or receiving in pledge any part of the personal 
assets, not for money advanced at the time, but in satis
faction of his private debt, because this sale or pledge is 
prima facie inconsistent with the duty of an executor." 
The court said: "This implies that the debt in satisfaction 
of which the property is taken, is of such character that it 
is known to be a private debt, for it is elsewhere declared 
that the party so receiving the trust fund must, to become 
chargeable, have been guilty of 'fraud, collusion or gross 
negligence.' In the same case the vice-chancellor says [at 
page 358] : 'If a party dealing with an executor for the 
personal assets pays.his money to the executor, so that it 
may be applied to the purposes of the will, he is not re
sponsible for the executor's misapplication of.it; but if, 
in dealing with the executor, he does in truth pay his 
money for the private purposes of the executor, he is 
equally a party to the breach of trust, whether he ap
plies his money to the private debt of the executor, or to 
the private trade of the executor, and this Jbecause be 
knows that the object to which the money is applied is 
not an object to which it may be lawfully applied.' " The 
court further said (p. 605) : "In Field v. Schieffelin, 7 
Johns. Ch. [N. Y.], 150, Chancellor Kent says, in sub
stance, that to charge a third party with participation in 
the misapplication of trust funds by a trustee, the proof 
must 'justify the conclusion of a breach of trust, in which 
the party to be charged knowingly partook.' That was the 
case of a guardian, and Kent, after a review of all the 
then cases, says they all agree that a party dealing with
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an executor is safe if he is no party to this fraud, and has 
no knowledge or proof that he intended to misapply the 
proceeds, and was not in fact by the very transaction 
applyiig them to the extinguishment of his own private 
debt. This necessarily refers to a. debt known to be his 
own debt, to which the fund could not be properly ap
plied. We have examined with care all the cases referred 
to by counsel for appellee, and many others, where a party 
receiving trust funds in payment of a private debt to him
self has been held chargeable as a trustee, and we find no 
case among them where the party so charged was not 
aware, at the time of receiving such trust funds, that the 
debt to which it was applied was a debt to the payment of 
which the trustee could not lawfully apply the trust fund.  
The receipt of such money, under such circumstances, is 
a plain fraud. * * * It follows that, under the circum
stances, at the time when the officers of this bank re
ceived payment of this loan, they were not aware that, as 
between the village of Hyde Park and Waldron, he had 
not lawfully and equitably the right to apply the public 
funds to the payment of this debt. They must be assumed 
to have known the law in relation to the transaction, but 
the law does not impute to them omniscience as to the 
facts. Taking the facts as these officers believed they were, 
and as they had good cause to believe, the payment would 
not have been a misappropriation of the funds. They are 
not chargeable with fraud, collusion, or gross negligence." 

Ordinarily, if a trustee deposits his funds with a third 
person and afterwards calls upon that third person for the 
funds, the party who has the funds is not bound to make 
inquiries as to the purpose for which the trustee intends to 
use the funds; and if he knows the purpose for which he 
intends to use them and it can in any view of the case be a 
legitimate and proper use of the funds, he can not withhold 
the same from the party who had deposited them with him.  
Nor is he bound to presume that the purpose is an unlaw
ful one. To defendants it appeared that, when Bartley 
found that the warrant had been forwarded by the Chemi-
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cal National Bank, he determined to pay to that bank the 
money which it had advanced to the state as represented 
by the warrant. It is not claimed by any one that the 
defendants took any part in determining that question, or 
in any way influenced its determination. If it was the 
duty of the defendants to prevent this action, the duty 
would have been the same if the treasurer had presented 
his check and demanded the money; they knowing that he 
intended to use the money to reimburse the Chemical Na
tional Bank. A state depositary has no supervisory con
trol over the state treasurer. On the other hand, it is but 
an instrument in his hands, placed by the law absolutely 
under his control, so far as the possession of the state 
funds is concerned, bound by its bond to pay the money 
upon demand upon the check of the treasurer; he in turn 
being bound by his bond to properly control the funds.  

Being justified in supposing that the money in fact be
longed to the Chemical National Bank, and knowing that 
it was intended by the treasurer to pay it to that bank 
upon a warrant issued by the state officers for that purpose, 
it can not be said that the circumstances were such as to 
allow of no other belief on the part of the defendants than 
that Bartley, in so doing, was converting the money to his 
own use.  

IHoLColMB, J., concurring.  

Until the commencement of the September term of court, 
I had hoped the case at bar could be decided without par
ticipation, on my part, in the decision rendered. My dis
inclination to sit in the cause arises from the fact that as 
governor of the state I formally authorized the attorney 
general to institute any and all legal proceedings his 
judgment approved of, which seemed advisable and re
quired, in order that the state should recover its dues by 
reason of a shortage in the accounts of its former state 
treasurer, Joseph S. Bartley, which was discovered to 
exist at the time of the expiration of his term of office as 
such treasurer; and I was also cognizant of the institution
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of the present action against the defendants herein under 
the general authority thus given the attorney gen
eral. Since it has become apparent that I must 
act if a decision is rendered in the case, I have 
devoted some attention to the proposition of whether 
a legal disqualification as to my participating in a decision 
existed, and if so, to make formal declaration of the con
clusion reached in respect thereof, thus leaving a decision 
of the appeal of the state to my two associates, and if they 
could not agree, to allow it to await the passing of time 
until by changes in the personnel of the court a decision 
could be reached by an agreement of at least two members 
of the court, which the constitution requires in order to 
render a valid judgment of affirmance of the judgment of 
the trial court or a reversal thereof.  

The defendants have challenged my qualifications to 
take part in a decision of the case, not in the proceedings 
now pending, but in a branch of this same case heretofore 
before the court. State v. Omaha Nat. Bank, 60 Nebr., 
232. It is quite obvious that if in the collateral 
proceedings valid objections existed to my taking part in 
the deliberations of the court on the questions therein 
presented for adjudication, such objections apply with 
much greater force in .a decision of the controversy inci
dent to a trial of the main issues. The alleged disqualifica
tion is grounded on the assertion that, while acting as 
governor, in the performance of my official duties as such, 
I inquired into the facts in the case at bar and formed the 
opinion that the state was entitled to recover from the de
fendants the amount sued for, and directed the attorney 
general to bring this action. The ground of objection is 
stated broader than the facts warrant, all of which appear 
in the record of the proceedings last referred to. The au
thority to the attorney general was general, authorizing 
and requesting that he bring such action or actions as 
would in his judgment conserve the interests of the state 
and conduce to a recovery of the moneys due it by reason of 
the defalcation of its state treasurer. I was cognizant of
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the fact that the action now here for review was begun 
for the purpose of recovering a portion of the moneys lost 
to the state and that such action was based on the theory 
that a conversion *of that much money belonging to the 
state had taken place, and that the attorney general had 
examined into the facts and in his opinion the defendants 
were liable; that the suit was in its general characteris
tics an action for conversion. Personally I was not ac
quainted with the facts connected with the transaction 
out of which the alleged liability grew, except certain 
prominent and patent facts connected therewith which 
were known of all men. I did not act as counsel with the 
attorney general or make a personal investigation of the 
law and the facts which must ultimately determine the 
defendants' liability. The examination of the record now 
presented for review is my first intimate acquaintance with 
the details of the transaction as disclosed therefrom. I 
have heretofore entertained no settled convictions either as 
to all the facts on which the alleged liability of defendants 
rests or the law applicable thereto and the proper legal 
deductions to be drawn therefrom. Save my former rela
tion to and connection with the case of the purely official 
character mentioned, and which was occasioned by my oc
cupying at the time the office of governor, I have not other
wise been identified in any manner with the action; and if 
excused from participating in a decision of the questions 
presented, which I would greatly prefer to be, it must rest 
on the sole proposition that the general authorization 
given the attorney general to institute such actions as 
seemed necessary and knowledge that this action was be
ing prosecuted to fix liability on the defendants, consti
tutes a legal disqualifying cause.  

The only statute law we have on the subject is found in 
section 37,* chapter 19, entitled "Courts-Supreme and 
District." It is there provided: "A judge or justice is dis
qualified from acting as such, except by mutual consent of 
parties, in any case wherein he is a party, or interested, or 

* Cobbey's Annotated Statutes, sec. 4747.  
62
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where he is related to either party by consanguinity or 
affinity within the fourth degree, or where he has been 

attorney for either party in the action or proceeding, and 

such mutual consent must be in writing and made a part 
of the record." Assuming that the statutory provision 

just quoted applies to a member of the supreme court, 

which I do for my present purposes, it will be observed 

that three grounds of disqualification are recognized, any 

one of which, if existing, would preclude a judge from 

participating in a decision of the cause. First, in any case 

wherein he is a party or is interested; second, where he is 

related to either party within the fourth degree; and third, 
where he has been an attorney for either party in the 
action or proceeding. In applying the principle of dis
qualification of a judge by reason of the common-law rule, 
or statutory or constitutional provisions such as have been 

noted, it has been a rule of the courts to give such provis
ions a liberal rather than a narrow and technical construc
tion and to apply them to all classes of cases and to all 
judicial officers. State v. Hocker,* 25 L. R. A. [Fla.], 114; 

Hall v. Thayer, 105 Mass., 219; Curtis v. Wilcox, 74 Mich., 
69. With this rule of construction I am entirely satisfied, 
and believe it to express a sound principle of law. By the 
common law the only ground of disqualification recognized 
was that of a direct interest in the subject-matter of litiga
tion and this was based on the fundamental principle that 
"It is against reason, that if wrong be done any man, that 
he thereof should be his own judge." Coke on Litt., see.  
212. This ground of disqualification contemplated a 
pecuniary interest,-a legal interest in the result of the 
action. Sjoberg v. Nordin, 26 Minn., 501. The objection 
that the judge had been of counsel or was related to a party 
-to the action was not recognized as a disqualifying clause 
by the common law; for, as it is said, "The law will not 
suppose a possibility of bias or favor in a judge, who is 
already sworn to administer impartial justice." 3 Black
stone, Commentaries, 361 and note 64; Townsend v.

* 15 So. Rep., 581; 34 Fla., 25.
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Hughes, 2 Mod. [Eng.], 150; Russell v. Belcher, 76 Me., 
501; 12 Am. & Eng. Ency. Law, 41. This may have been 
and probably was a violent presumption, and not in accord 
with modern ideas nor in consonance with our more re
fined views as to the proprieties which should be observed 
in the administration of justice. Because of a more en
lightened view and to the end that "evil appearances 
should be avoided that the fountain of justice may be kept 
pure," constitutional and statutory provisions have been 
added which, in this state, not only will not allow a 
judge to try his own case, but also disqualify him on ac
count of relationship and where he has been of counsel for 
one of the parties in the action. Where a legal disqualifi
cation does exist and the judge by reason thereof is pro
hibited from sitting in the trial of the case, a judgment 
rendered by him in such a case is generally held to be void.  
Wigand v. Dejonge, 8 Abb. N. Cas. [N. Y.], 260; Franco
Texan Land Co. v. Howe, 3 Tex. Civ. App., 315; Fech
heimer v. Washington, 77 Ind., 366; Chicago & A. R. Co. v.  
Summers,* 113 Ind., 10;-Bailey v. Kimbrough, 37 Mo., 182; 
Reams v. Kearns, 5 Coldw. [Tenn.], 217; Newoome v.  
Light, 58 Tex., 141, 44 Am. Rep., 604.  

If a disqualifying cause as to myself in the case at bar 
exists, it must arise by an application of the principle 
underlying the rule to the effect that a judge is disqualified 
from deciding a cause in which he has been an attorney or 
of counsel for one of the parties to the action. This prin
ciple can be invoked only on the theory that as governor I 
examined into the facts and the law of the case as an at
torney ordinarily would do before bringing an action, 
formed an opinion as to the liability of the defendants and 
thereupon directed the attorney general to institute the 
proceedings by which the defendants are sought to be held 
liable for a part of the moneys due from the ex-treasurer 
to the state. This, however, is an erroneous conception of 
the true condition of affairs. As governor, when I was 
informed of the fact.that the ex-treasurer had defaulted, I 

* 3 Am. St. Rep., 616.
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became concerned as to the enforcement of the law with 
respect thereto, and that all proper legal steps should be 
taken to protect the state's interest and recover the moneys 
due it. The attorney general, as the law officer of the state, 
was given charge of the matter and authorized to investi
gate the facts and bring such action or actions as seemed 
to be required to accomplish the desired object. The ex
ecutive was not called upon to determine the liability of any 
one against whom an action might be brought to recover 
all or any part of the moneys which the state had lost.  
This duty devolved upon the attorney general, as the state's 
chief law officer, by a resort to the courts. The executive 
might have been a layman, without any special knowledge 
or legal attainments by which to judge as to the liability 
of any against whom a recovery was sought. The relation
ship of attorney and client, as between the state and 

myself, or of cocounsel, as between the chief executive and 
the attorney general, was not created, nor did it exist in 
the remotest degree, nor did I assume in the slightest to 

act the role of an attorney in the case. The action actually 
taken would be more analogous to that of a judge, who 
might instruct the proper prosecuting officer to file an in

formation against one charged with having violated the 

law, or begin proceedings regarding a matter of public 

importance, and yet by reason thereof it would not, I ap

prehend, be seriously urged that because such action had 

been directed by a judge, he was thereby disqualified from 

trying the case brought as a result of such direction.  

By the constitution the supreme court is composed of 

three, members, two of whom must concur before a valid 

judgment can be rendered. No provisions are made by 
which a cause can be decided save in the one manner 

stated. A judge can not, as I conceive the law to be, when 

qualified, excuse himself from participating in a decision, 
where such action is necessary in order that parties to a 

case may have their cause decided when brought to this 

court, as contemplated by the constitution. Even though 
the duty may be an unpleasant one, it must nevertheless
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be discharged, if no legal disqualification exists. As is said 
in Reed v. State, 11 Tex. App., 587, nor can a judge excuse 
himself unless a legal disqualification exists nor escape the 
discharge of a duty devolving upon him in his official ca
pacity. From considerations of the character heretofore 
commented upon and an examination of many authorities, 
I am led to the conclusion that it is my duty to participate 
in a decision of this cause and therefore enter upon a dis
cussion of my views concerning the merits of the con
troversy.  

In the opinion prepared by Mr. Commissioner DAY, 
which was concurred in by Chief Justice NoRVAL before 
his retirement from the bench and which is now concurred 
in by Judge SEDGWICK in a separate opinion, the purported 
warrant on the state treasury is treated as having been 
properly and regularly issued and delivered to the state 
treasurer for the purpose of effectuating the object of the 
legislature in having transferred from the general to the 
sinking fund the amount mentioned "to reimburse said 
fund for same amount tied up in Capital National 
Bank." From these premises and for the reasons stated 
in the opinions, a conclusion is reached affirming the judg
ment of the trial court, and which exonerates the defend
ants from liability by reason of any loss to the state of the 
funds alleged to have been converted. I can but feel that 
the premises thus laid, and upon which the conclusion 
seems to rest, are erroneous and really have no support 
by the application of any sound legal principles. The war
rant, in my judgment, can be regarded as no more than a 
mere piece of paper containing a memorandum of the act 
of the legislature authorizing the transfer by the state 
treasurer of $180,101.75 from the general to the sinking 
fund. The provisions of the constitution with reference 
to the manner of drawing money from the state treasury 
have no application to an act whereby it is attempted to 
transfer money in the treasury from one fund to another.  
It is quite true that the legislation is found in a general 
appropriation act for the payment of "current expenses of
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the state government," and is of itself of a crude and im
perfect character. Whether this item in the appropriation 
bill is constitutional, whether the money could be trans
ferred from the first coming into the general fund in the 
treasury after the law became effective, whether the trans
fer contemplated by the act must await its turn in rela
tion to the then outstanding obligations on the general 
fund, or whether it was at all competent for the legislature 
to create a sinking fund from the general fund to make 
good that which had been lost by the failure of the Capital 
National Bank or for any other purpose while there were 
unsatisfied general fund warrants outstanding, may each 
be open to serious doubt which it is here idle to discuss 
or speculate upon. By no logical course of reasoning, how
ever, does it seem to me that this item in the appropriation 
act could be construed as accomplishing any thing more 
than an authorization to the state treasurer to transfer 
from the general to the sinking fund, by simply changing 
his accounts with respect to such finds, so as to show that 
one fund had been increased and the other diminished in 
the amount stated in the law. The accomplishment of the 
legislative intent and purpose involved a process of book
keeping and nothing further. The act was in no sense an 
appropriation of money such as would, when a warrant 
was drawn in pursuance thereof, after a claim against the 
state had been adjusted and allowed, create a valid obliga
tion against the state. The state was neither borrowing 
money nor appropriating money belonging to it to pay 
itself. The issuance of a valid warrant as an obligation 
against the state and its treasury presupposes a lawful 
demand against the state, which has been adjusted by the 
auditor of public accounts and approved by the secretary 
of state. On what tenable ground can it be said that by 
virtue of this legislation for the transfer of money from 
one fund to another, the state became indebted to Mr.  
Bartley, either individually or as trustee, to anyone else, 
or to itself? I know of none. I fully concur with what is 
said by Mr. Justice SuLuvAN on this phase of the trane-
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action in his opinion in this same case on a former appeal, 
and with the propositions announced in the syllabus re
lating thereto. State v. Omaha Nat. Bank, 59 Nebr., 483.  

While the instrument is called a warrant, and is in form 
what it purports to be, it is in fact and in legal contempla
tion but a mere recital to the effect that the legislature had 
undertaken to reimburse the state sinking fund for a like 
amount tied up in the suspended Capital National Bank 
by a transfer from the general fund in the amount stated, 
and no rights could be acquired by any one thereunder as 
a holder of a valid obligation against the state for the 
sum called for on the face of the warrant. As well might 
the state treasurer have taken the item found in the ap
propriation bill authorizing the transfer, copied it on a 
piece of paper, and have undertaken to dispose of it as a 
lawful demand against the state.  

Assuming, then, as I do, that the warrant is utterly of 
no avail to protect any one claiming any rights thereunder, 
I proceed to a discussion of the liability of the defendants 
for a conversion as the case is disclosed by the record now 
under consideration. Mr. Bartley, it appears, had dis
posed of the paper, which in form and on its face had the 
general characteristics of a valid treasury warrant, to the 
Chemical National Bank of New York; such disposition 
being wholly without right or lawful authority. At or 
about the time sufficient funds had accumulated in the
general fund to meet the warrant, it was transmitted to 
the defendant bank, a correspondent of the New York 
bank, for payment or collection, as you may please to term 
it. Mr. Bartley appeared at the defendant bank and paid 
the amount called for by the face of the warrant and 
interest, by drawing his check as state treasurer on the 
defendant bank as a state depositary, the payee named in 
the check being the president of the bank, and directing 
that the face of the warrant and interest thereon at a 
lower rate than that allowed by law when issued, be re
mitted to the Chemical National Bank and the remainder 
of the accumulated interest to the Exchange Bank of
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Atkinson, which the defendant bank did, and for which it 

is now sought to be held liable as a wrong-doer in assist

ing in the conversion of the amount of money belonging to 

the state called for by the check thus paid. The pivotal 

point in the case is whether when money or property is 

converted by several wrong-doers, the general rule which 

holds that each and all are liable for the injury resulting 

to the rightful owner, regardless of the question of intent, 
motive or knowledge, shall be held to apply to the facts as 

disclosed by the record, or whether the defendants come 

within some of the exceptions to the general rule, which it 

is freely conceded exist, and which are so well recognized 

as embodying sound legal principles that it would be folly 

to deny them. In the presentation of the case for our 

consideration, both the present and the former attorneys

general submit it on the theory that whether the defend
ants had knowledge of the misappropriation of the state's 

money, or acted entirely innocently regarding the matter, 
is an immaterial issue; that they are brought within the 

general rule as to liability for a conversion, which recog

nizes no agency, makes all principals, and takes no account 

of the knowledge or the want thereof, or the motives con

trolling a party when the effect of his actions is wrong

fully to deprive an owner of his property.  
As we understand counsel for the state, it is readily con

ceded that neither the bank nor its president had any ac

tual knowledge of misappropriation of moneys belonging 
to the state, or were guilty of any impure motive or wrong 

intent. The former attorney general argues the case al

most exclusively on the proposition that actual knowledge 

or guilty intent are altogether immaterial to a proper dis

position of the cause. He says: "Our claim rests on their 

failure as collecting agent in receiving from Bartley money 
of the state which Bartley had no authoritly to give them, 
as they were bound to know and did know from the 

declarations on the face of the warrant and we insist that 

whether they had knowledge or not the rule which held 

Cook in Cook v. Monroe, supra, should hold them." The
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present attorney general says: "We are glad to join the 
former attorney general in expressions entirely exonerat

ing defendants from all guilty intent to do wrong. It is 

their misfortune that innocence and good faith are power
less to release them -from a burden which the law says 

they must bear; but it must be remembered that the state 
was likewise innocent." The vital question then, is, does 

the general rule invoked apply, or do the facts as disclosed 
from the record bring the defendants within any of the 
recognized exceptions? 

While disclaiming that knowledge on the part of the de
fendants of the wrongful purpose to which the money was 
being put is necessary in order to render them liable as 
for conversion, it is noteworthy that the petition and the 
reply are framed with the view of establishing liability 
because of knowledge of the nature of the transaction by 
which the state was deprived of its funds. In the petition 
it is alleged, in substance, that the defendants well knew 
at the time of the payment that Bartley had no right to 
draw the check for the purpose of paying money to the 
defendants and that Bartley, in drawing the check and 
delivering it, and causing the bank to pay it, had no right 
to do so and that his act was illegal and void and a fraud 
on the state. In the reply it is charged that the warrant 
was not legally drawn, was null and void and that defend
ants well knew, at the time it came into their possession 
and at all times thereafter, that it was of no force as a 
claim or order against the treasury or against or upon the 
plaintiff. In the consideration of the case, we should bear 
in mind that the transaction out of which this action has 
grown occurred before it was known that the state treas
urer had defaulted in his accounts; that at the time of the 
alleged conversion by the defendants the presumption of 
honesty in dealings with the state treasurer was to be 
indulged in, and that defendants were warranted in be
lieving that the treasurer, in the transaction of the state's 
business, was faithful in the discharge of his official duties.  
The transaction is to be viewed in the light of known con-
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ditions as they then appeared to be, and not as afterwards 
ascertained actually to have been. From the record before 
us, we are not justified in inferring that the defendant bank 
and its president regarded Mr. Bartley and his disposition 
of the public funds in his custody and control as other 
than would be expected of a faithful officer in the perform
ance of his sworn duties. There then existed apparently 
no reason to believe or to raise the suspicion that he was 
derelict in his duties and unfaithful to his trust. The 
attorney general devotes some attention in his brief to an 
argument to the effect that the defendants had at least con
structive knowledge of the misappropriation of public funds 
by the state treasurer which should be charged to them as 
a matter of law. Such knowledge as they had regarding 
the nature of the transaction must have been derived from 
the warrant itself,-what they actually knew by the read
ing of it or what they are legally chargeable with knowing 
whether they read it or not. It is the undisputed testi
mony that the defendants made no examination of the 
warrant and were unacquainted with its recitals, that the 
general form and appearance was that of an ordinary state 
treasury warrant, and further than that they had no knowl
edge and made no inquiry; that they were in entire igno
rance as to the recital therein where it is written, "For to 
reimburse state sinking fund," and made no such exami
nation of the warrant as would or did reveal the words 
quoted.  

While I was at first thought disposed to regard this evi
dence as taxing one's credulity to the uttermost, maturer 
reflection has impressed me with its reasonableness. The 
bank is one of the larger banking institutions of the state, 
and probably handles, not only hundreds of thousands, but 
millions of dollars of money, paper, and credits each busi
ness day; and having no direct or legal interest in the 
warrant, it is not strange or unreasonable that defendants 
did not concern thenselves as to what it was issued for, 
or the nature and character of the obligation it purported 
to represent. But it is argued by the state that according
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to all the authorities relied on by the defendants knowl
edge may be either actual or constructive, and that it was 
at least constructive as to the defendants and they are 
therefore chargeable with notice of the misuse made by 
the treasurer of the state's money. Appeal is made to the 
rule which says the true test as to constructive notice is 
whether there is anything which raises the duty to make 
inquiry, which inquiry, if properly made, would reveal 
the unlawfulness of the transaction,-citing Duckett v.  
National Mechanics' Bank,* 63 Am. St. Rep. [Md.], 513; 
or, to state the proposition in a different form, if in dealing 
with a trustee there is sufficient notice to arouse a party's 
distrust or put him on his inquiry, this will be sufficient to 

constitute constructive notice. Bunting v. Ricks,t 32 Am.  
Dec. [N. Car.], 699.  

The authorities would clearly and emphatically apply 

to those who claim anything by .virtue of the warrant. It 

would be out of reason to say such party might claim some 
right under the instrument, and at the same time plead 
ignorance of its entire scope and legal effect. But will the 

rule apply to the defendants, who claim nothing under the 

instrument, and who receive no right or advantage from it? 

Are they under the legal duty and obligation to ascertain 
the terms a, 1 legal effect of the warrant and the applica
tion made of the funds in payment thereof, acting, as they 

did, as a conduit by which the money was transferred from 

the state's lawful custodian to the Chemical National 
Bank, and the Bank of Atkinson? Upon what legal hy
pothesis can it be said that it was the duty of the bank to 
inquire into the nature of the transaction whereby Bartley 
paid the state's money on this warrant to the holder 
thereof and ascertain whether the instrument was valid or 

otherwise. "Constructive notice," it is said, "is the knowl

edge which the courts impute to a person upon a presump
tion so strong of the existence of the knowledge that it can 
not be allowed to be rebutted, either from a duty to know, 
imposed by the law, or from his knowing something which 

* 86 Md., 400. t 2 Devereux and Battle's Eq., 130.
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ought to have put him upon further inquiry, or from his 
willfully abstaining from inquiry to avoid notice." 16 Am.  
& Eng. Ency. Law [1st ed.], 791. It can not be said that 
any legal duty rested on the defendants, because they had 
the possession of the warrant, when they claimed nothing 
under it, to inquire into its recitals, terms and legal effect, 
nor would mere possession under the circumstances by 
which they held it, be sufficient to put them on further 
inquiry as to its contents; and because they did not ex
amine its recitals while in possession of it, does not neces
sarily raise the inference that they willfully did not do it 
so as to avoid notice. The recitals in an instrument, if they 
be outside a purchaser's chain of title, do not charge him 
with knowledge of defects therein. 16 Am. & Eng. Ency.  
Law [2d ed.], 800, and authorities therein cited; United 
States v. Pinover, 3 Fed. Rep., 305. The question of con
structive notice has become very near res judicata in the 
case at bar against the contention of the state. On the 
former appeal the point was considered by Mr. Justice 
SULLIVAN and it was then announced that whether the de
fendants were to have notice of the recitals appearing on 
the face of the warrant imputed to them was a question 
of fact to be submitted to a jury. It was there held, in sub

stance, that from the possession, handling and dealing with 
the paper, a jury might be warranted in inferring notice of 
the contents of the warrant. State v. Omaha Nat. Bank, 
supra. On the second trial, however, the evidence is posi
tive and uncontradicted to the effect that the defendants 
had no knowledge of the written recitals in the warrant 
which would advise them of its nature and character and 
the purpose for which executed, nor of facts sufficient to 
arouse their suspicions that the state treasurer was, in 
making the payment, misappropriating public funds. We 
must therefore determine the defendants' liability from 
the standpoint of ignorance on their part of the unlawful 
purpose of the state treasurer in paying out public funds, 
and innocence of intentional participation in a wrongful 
conversion.

892 NEBRASKA REPORTS. [VOL. 66



State v. Omaha Nat. Bank.  

It is insisted, however, by the state, that the defendants 
are liable for conversion regardless of the question of 
notice, actual or constructive, or of wrongful intent, under 
the rule established in Hill v. Campbell Commi88ion Co., 
54 Nebr., 59, and Cook v. Monroe, 45 Nebr., 349. In the 
case first cited it is said by Mr. Justice 'NORVAL, who wrote 
the opinion, speaking of conversion generally: "In an 
action for conversion, the motive which prompted the de
fendant to dispose of, or appropriate to his own use, the 
property of plaintiff is an immaterial issue. Whether de
fendant acted in good faith or not is of no consequence.  
* * * If one sells the chattels of another without au
thority so to do, the act can not be made any the less a 
conversion by proving that he acted in good faith, believing 
himself to be their owner, or was the agent of one whom he 
regarded to be the owner." In the other case cited it is said 
(p. 355) : "He who intermeddles with personal property, 
which is not his own, must see to it that he is protected by 
the authority of one who is the owner or has the authority 
to act, or that he will be himself liable; and that if he do 
an unlawful act, even at the command of another acting 
as his principal, and without right, a liability will attach." 
In the former hearing of the case at bar, the principle con
trolling in the two cases quoted from was stated in the 
following form: "Every act of control or dominion over 
property without the owner's authority, and in disregard 
of his rights, is, in contemplation of law, a conversion. It 
is not the advantage accruing to the defendants from 
the act nor the motive inducing it, but the substantial in
jury inflicted on the plaintiff, which ordinarily constitutes 
the gravamen of the action." State v. Omaha Nat. Bank, 
supra. It will be observed that the principle on which the 
rule rests embodies the idea that where an owner of prop
erty has been wrongfully deprived of it, whoever in the 
chain of events intermeddles with the property and assists 
in the conversion, exercises dominion and control over the 
property without the owner's authority, and deals with re
spect to its title, becomes a principal in the transaction
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and is liable for conversion, without regard to the motives 
actuating him. The chief or substantial cause of action 
arises because of the injury resulting to the rightful owner, 
which is in no way lessened by the good or bad faith of any 
of the actors connected with the conversion. There are 
some well-defined exceptions to the general rule which 
relieve from liability those acting innocently and in good 
faith. The exceptions will shield those who innocently 
deal with commercial paper before due, with money which 
has no earmarks by which to identify it, and those who are 
transporters of property, bailees, etc., who deal with re
spect to the custody of, rather than the title to, property, 
and also those who deal with trustees having lawful posses
sion and control of property, but not the right of its un
limited .disposal, and whose lawful authority is restricted 
to a proper execution of the trust. To those who deal with 
such property or trust funds, having knowledge of the 
rights of the cestui que trust, and yet participate in a 
transaction resulting in an impairment of those rights, an 
action of conversion may be maintained, and recovery had 
for the damages resulting therefrom, but not otherwise.  
Mr. Bartley, as treasurer, was acting as a trustee for the 
state in the discharge of his official duties. He was the 
lawfully constituted custodian of the moneys belonging to 
the treasury, and had the rightful control thereof on behalf 
of the state. He was the legally constituted collecting and 
disbursing officer of the state, all of which, of course, was 
known to the defendants. They were entitled to the bene
fit of the presumption that a public officer, sworn to faith
fully administer his trust, would discharge his duties in 
accordance with law, and that the funds paid by him out 
of the public treasury would be paid only on lawful de
mands and valid claims thereon.  

In determining the liability of the defendants we can 
not, in justice to all parties interested, lose sight of the 
dual position occupied by the defendant bank at the time 
of the alleged conversion. The bank was then a lawfully 
constituted state depositary, and it was its duty, in the

894 NEBRASKA REPORTS. [VOL. 66



State v. Omaha Nat. Bank.  

absence of knowledge of an unlawful purpose, to pay all 
checks drawn upon it as such depositary by the state treas
urer. It could not act in a supervisory capacity over the 
actions of the treasurer, who was an official choosen to 
represent the state in the transaction of its business com
ing under his jurisdiction. The bank had no discretion in.  
the matter and when a check was presented, properly ex
ecuted, it could refuse to pay such check only by commit
ting a breach in the conditions of its depositary bond. In 
fact, it is conceded by the state that the payment of the 
check was a legal transaction, from which no liability 
against the defendants could inure to the benefit of the 
state. In the brief it is said: "It [the state] admits the 
legality of the payment of the check but asserts the illegal
ity of the use to which the proceeds of the check were put.".  
Nothing then, if the bank acted in good faith, which it is 
conceded it did, can be claimed against the defendants by 
reason of their action in obeying the directions of the state 
treasurer for the payment of the state's money to be 
applied on the warrant held by the Chemical National 
Bank and in possession of the defendants. It is agreed on 
the part of all that Bartley as the state's trustee had the 
lawful custody and control of the state's money in defend
ant bank as a depositary of public funds and that it was the 
defendants' duty to pay such moneys on the checks drawn 
by the treasurer in his official capacity, as the law provides 
shall be done, and which the defendant is required to do in 
order to avoid liability on its depositary bond. The con
clusion is irresistible that the payment of such a check 
will not ordinarily create a legal liability on the paying 
depositary bank, even though the entire transaction results 
in a conversion of the state's money. To illustrate: The 
treasurer violates his official duty and loans the money of 
the state to an individual and gives to him a check on a 
depositary bank on which the individual realizes, and thus 
is effected a conversion of so much money belonging to the 
state. It will not, I apprehend, be seriously contended that 
the bank, in the absence of notice of the illegal transaction,
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would be liable because it paid the money to the one who, 
with the treasurer, had converted it to their own use. The 
interest on the warrant in controversy, credited and paid 
to the Atkinson Bank, was as much a conversion as the 
supposed case; but the defendants, it occurs to me, can 
not be held liable except on the theory that they had notice 
of the unlawful purpose of the state treasurer in thus 
wrongfully depriving the state of its property.  

The check drawn by Mr. Bartley in payment of the war
rant, while given in the name of the president of the bank, 
was in legal effect an assignment (admitting the same to 
be lawful) of the funds it called for, not to the president 

of the bank (the payee) nor the bank itself, but to the 

Chemical National Bank of New York and the Atkinson 
Bank. They were the beneficial owners of the money. It 

was to them the state treasurer directed the payment to 
be made. -If is difficult to discern any sound legal distinc
tion by which the transaction can be divided into separate 
parts, one of which is legal and the other illegal. If it is 

admitted, as it is, that the payment of the check drawn by 
Bartley on defendant bank as a state depositary is legal 

and valid, and for which no right of action accrues to the 

state, then it occurs to me that the completion of the 

transaction by paying the money to whom it was directed.  

to be paid and for which the check was drawn follows as a 

logical and legal sequence of the act of paying the check 

presented on the depositary bank. If the bank had knowl

edge of the wrongful use being made of the state's money, 
then it could be held as a participant in the conversion 

resulting from the transaction. If it was without suffi

cient notice of the wrongdoing to charge it with responsi

bility for the payment of the check, then certainly it was 

possessed with no additional knowledge when it trans

ferred the money to whom it was directed to be paid by 
Bartley, and did only that which could be reasonably 

expected it would do, and which it was under legal obliga

tions to do, after the payment of the treasurer's check 

under the directions given by Bartley at the time. The
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two transactions are so closely interwoven and intimately 
connected that they can not well be separated and one held 
good and other bad. If it were right and proper for the 
bank to pay the check, then what, in sound reason, could 
it do but complete the transaction by transferring the 
money to whom it was supposed to belong? It was not war
ranted in keeping the money, for that certainly would be 
a conversion. It could not return it to Bartley or the 
state, for that act would involve a self-contradiction and 
include an admission that it was wrongfully paid out and 
for that reason should be returned. It logically follows 
that nothing was left for the bank to do, after the check 
had been paid, but pay the money to the Chemical National 
and Atkinson banks, in pursuance of the state treasurer's 
instruction, if at the time it honestly believed them right
fully entitled to the money. 

The state, however, insists that the act of the defendants 
in taking and delivering the money and aiding Bartley in 
disposing of it was the conversion and no authority which 
the bank may claim, either from Bartley or the Chemical 
National Bank, can excuse that fact. It is said the prin
ciple to which we have adverted as to conversion generally 
must control, and that "the court is governed by the prin
ciple of the law and not by any hardship in any particular 
case." In Stephens v. Elwall, 4 Maule & S., 259, an early 
English case cited by the state, in which the above quota
tion appears, it is said by Lord Ellenborough: "The clerk 
acted under an unavoidable ignorance and for his master's 
benefit when he sent the goods to his master; but neverthe
less his acts may amount to a conversion; for a person is 
guilty of a conversion who intermeddles with my property 
and disposes of it, and it is no answer that he acted under 
authority from another, who had himself no authority to 
dispose of it." The rule invoked, it is admitted, is a severe 
one and in many eases works a hardship to one who has 
acted innocently regarding a transaction resulting in the 
wrongful conversion of the property of another. But the 
rule is founded in the wisdom of the ages, has the almost 0 63
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universal sanction of the courts, and is believed to enun
ciate a sound principle of law, which should govern, rather 
than any hardship in any particular case. But ought the 
rule to be carried further than the reason of it requires? 
Does it not embrace the fundamental principle that who
ever voluntarily intermeddles with property without au
thority from the owner, which results in a conversion, is 
liable for the injury done? Is not, in such a case, every step 
in the transaction a wrong, each contributing to the re
sulting injury? Can it be said that the servant in the case 
cited acted legally when he received the property of the 
bankrupt, but was guilty of an actionable wrong when he 
delivered it to his master? Certainly not. The wrongful 
action had its inception at the very beginning of the trans
action. He was an intermeddler from the first. He had no 
authority to take the goods in the first instance, and every 
act from the inception of the transaction to its close was 
wrongful, and for which he became liable for conversion.  
In an earlier English case than the one last cited, it is 
said by Mansfield, C. J.: "But it seems a monstrous thing 
to say, that every one who takes money in the character of 
a messenger or bearer, should be so liable; it may happen 
to pass through the hands of two or three persons, who 
would each be liable to such an action. No case goes that 
length, and the doctrine of the relation of the act of bank
ruptcy, is in all cases extremely hard, and in many shock
ing, and it is not to be carried further than we are com
pelled to carry it." Coles v. Wright, 4 Taunton [Eng.], 
198. In a Massachusetts case decided in recent times 
(Hills v. Snell, 104 Mass., 173), it is said by the supreme 
court of that state, speaking of the rule invoked by the 
state: "But this severe rule of law will not be applied 
when the act of appropriation can be justified as having 
been authorized in any manner by the owner of the prop
erty. * * * When the owner has given to another, or 
permitted him to have, control of the property, no one can 
be held responsible in tort for its conversion who merely 
makes such use of the property or exercises such dominion
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over it, as is warranted by the authority thus given,"
citing Strickland v. Barrett, 20 Pick. [Mass.], 415; Bur
bank v. Grooker, 7 Gray [Mass.], 158. The bank 
was acting by the direction and under the presumed 
authority of the state treasurer as much or more so 
than as the agent of the Chemical National Bank. Bartley 
had the control and lawful custody of the public funds, act
ing as the agent and trustee of the state. The bank might 

rightfully presume, in the absence of notice to the contrary, 
that the money was being paid for a lawful purpose and in 

the discharge of a valid obligation. In short, without notice 

of a different purpose, it was warranted in presuming that 
the treasurer, as the state's trustee, was discharging the 

duties of his office honestly and in conformity with law.  

The treasurer being the lawful custodian of the funds be

longing to the state, and acting in the capacity of a trustee 
in respect of the duties of his office, this cause must be de.  
cided by the rule which fixes and controls the liability of 
one who deals with a trustee, rather than by the application 
of the general rule which is invoked by the state. The act 
of Bartley in paying out the state's money was unlawful 

and a wrongful conversion of it. The receipt of it by the 
Chemical National Bank and the receipt by the Atkinson 
Bank were likewise conversion, because they were bound 
to know and it was their duty to know that the state 
treasurer was without legal authority to pay them the 

state's money on a claim which was void ab initio.  
The defendants, however, conceding, as is done, that 

they were without notice of any intended wrongful appli
cation of the money, and having derived no advantage nor 
claimed anything by reason of the void warrant, occupy 
an altogether different position. They were dealing with 
one acting apparently within the scope of his.legal au
thority, who had the lawful control of the property 

with reference to which the defendants were dealing. In 

addition to this, it was the manifest duty of the defendant 
bank to pay on the treasurer's check, as directed by him, 
the moneys it had on deposit belonging to the state. The 

case of Fifth Nat. Bak v. Hyde Park, 101 Ill., 595, cited
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by Judge SEDGwICK in his concurring opinion, is one quite 

in point in principle with the case at bar. That was a 

controversy over a misappropriation of funds belonging 
to a municipality by its treasurer. The decision rested on 

the proposition that a party receiving trust funds in pay

ment of a private debt was not liable unless he was aware 

at the time he received the trust funds that the debt to 

which they were applied was not a debt to which the 
trustee could lawfully apply the trust funds and that he 
knowingly participated in a breach of the trust. It is said 
in the opinion (p. 608) : "The teaching of all the authori
ties is consonant with the proposition that to charge a 
stranger as a party to the misappropriation of a trust fund, 
such stranger must knowingly partake in the breach of 
trust; that he must know or have proof of facts which in 
law characterize the transaction as a breach of trust." 

In Duckett v. National Mechanivs' Bank, 86 Md., 400, 
404, it is said on the same subject: "This liability of the 
bank depends, however, altogether upon the contingency 
that it knowingly aided the trustee, Clagett, to commit the 
default of which he was undeniably guilty. If without 
knowledge of Clagett's misconduct, or if without sufficient 
notice to put it on inquiry that would have enabled it to 
ascertain that Clagett was mingling with his individual 
deposits and using as his own, money that the bank knew 
or had the means of knowing was trust money; or if the 
bank was merely the innocent agency through which, 
without fault or negligence on its part, Clagett depleted 
the trust estate, then it was not guilty of aiding him in 
misappropriating the trust fund and is not liable to re
store it." 

Caulkins v. Gas-Light Co., 85 Tenn., 683, was an action 
for the conversion of stock of a shareholder in a corpora
tion by a trustee, in which was -involved the question of 

the liability of an innocent party who dealt with reference 
to such stock, as well as an agent with notice. It is there 
held: "An agent who knowingly aids a trustee in making 
or procuring the conversion or unauthorized transfer of 
shares of stock in a corporation, held in trust for another,
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is liable for the loss sustained by the cestui que trust, al

though he acted in the matters of the agency 'without bene

fit or profit to himself.' " It is also held that: "A purchaser 

of shares of stock of a corporation affected with a trust in 

the hands of the holder, can not be held liable to the bene

ficiary for damages or return of the stock if his purchase 

was made in good faith, for value, and perfected without 

notice, actual or constructive, of the trust,"-citing Cherry 

v. Frost, 7 Lea [Tenn.], 1; Cornick v. Richards, 3 Lea 

[Tenn.], 1.  
. In Munnerlyn v. Augusta Savings Bank, 88 Ga.,333, 338, 
in discussing the rule, the court says: "Of course, if the 

bank actually knew the trustee was misapplying the trust 

money and aided him in so doing-as, for instance, by en

deavoring to appropriate such money to the payment of a 

debt incurred for his private benefit and due by him in

dividually to the bank,-an entirely different question 

would be presented." See, also, Tousley v. Board of Educa

tion, 39 Minn., 419; Union Stock Yard and Transit Co. v.  

Mallory, 157 Ill., 554; Howard v. Deposit Bank, 80 Ky., 
496; United States v. American Exchange Nat. Bank, 70 
Fed. Rep., 232, and authorities therein cited.  

Other similar authorities might be cited, but it seems 

unnecessary. The distinction we have endeavored to draw 

is that the bank received the money of which it is charged 
with the conversion from one having the lawful custody 

and possession thereof as trustee, and in the absence of 

knowledge or of facts sufficient to put it upon inquiry, and 

acting merely as an innocent agency for the transfer of the 
money to the holder of the warrant, it would not be guilty 
of conversion, and the general rule relied on by the state 
to fix liability of the defendants is not applicable under the 
facts as disclosed by the record. Entertaining the opinion 
I do, as indicated by the foregoing, I concur with my as
sociate in the jtidgment of affirmance. There is much that 
occurred during the trial of the cause in the lower court 
which I do not approve of, but as the result arrived at is the 
only one that rightfully could be reached, the irregularities
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occurring at the trial can be regarded only as errors with

out prejudice.  

SULLIVAN, C. J., dissenting.  

The warrant in question was twice handled by Mr. Mil

lard. As agent of Bartley he sold it to the Chemical Na

tional Bank, and as agent of the Chemical National Bank 

he afterwards delivered it to Bartley in exchange for 

$201,884.05 of the state's money. The jury found that the 

words, "For to reimburse the state sinking fund," plainly 

written upon the face of the warrant, did not attract Mr.  

Millard's attention when he received it from Bartley and 

sent it to New York, nor when he received it from the New 

York bank and delivered it to Bartley, nor even when it 

lay before him on his desk while the interest upon it was 

being computed. The jury also found that the possession 

by Bartley of a warrant supposed to evidence a debt due 

to him from the state amounting to $180,101.75, did not 

at any time excite Mr. Millard's special wonder or cause 

him to inquire by what strange chance a solvent common

wealth could have become so heavily indebted to its own 

treasurer. These findings are approved by the decision, 
and defendants are acquitted on the theory that the pay

ment was made under apparent authority and that they, 
in receiving the money, acted in good faith and hence 

committed no actionable wrong. The weakness of this 

position is clearly pointed out by Commissioner HASTINGS, 

but it may be well enough to emphasize what he has said.  

The powers and duties of public officers are definitely 

fixed by law, and since every one is conclusively presumed 

to know the law, it is perfectly clear that in the transaction 

we are considering the real authority and the apparent 

authority of the state treasurer were exactly the same.  

Evidently the doctrine of apparent authority, which is a 

branch of the law of estoppel, has nothing whatever to do 
with this case; it is wholly and obviously irrelevant. But 

if an estoppel may, under any circumstances, be alleged 

against the state, which in view of Philadelphia Mortgage
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& Trust Co. v. City of Omaha,, 63 Nebr., 280, must be re

garded as at least doubtful, what is there in' the present 

record to justify the court in refusing to take notice of the 

statutory limits of the treasurer's power? Surely defend

ants can not, with any show of reasoii, insist that the un

authorized payment of the warrant, the wrongful act which 

they themselves abetted and participated in, operated as a 

practical enlargement of the treasurei's authority. As well 

might a parricide ground an appeal for compassion or 

clemency on the fact that he was an orphan. Bartley's real 

authority was to disburse the public funds upon valid war

rants and not otherwise. Compiled Statutes, 1901, ch. 83, 

art. 4, see. 2.* He had no semblance of authority to pay an 

invalid warrant; and yet this is precisely what he did. He 

not only paid out the state's money upon a warrant which 

proclaimed its own illegitimacy, but he paid it out directly 

to the defendants, the holders of the warrant. How they 

could be legally innocent in receiving money which they 

knew belonged to the state, and which was turned over to 

them without the actual or apparent consent of the state, 
is something --hich I have never been quite able to under

stand. It is true that the defendant bank as a state de

positary was under a general obligation to honor the 

treasurer's checks, but it was- certainly under no such 

obligation when the treasurer's check transferred to itself 

money for the payment of a claim which it held for collec

tion and which the treasurer had neither actual nor ap

parent authority to pay. To get a clearer view of the 

transaction let us separate the capacities in which the 

Omaha bank was acting. As agent for the Chemical Na

tional Bank it had in its hands for collection a spurious 

claim against the state. As a state depositary it had in its 

vault a large amount of the state's money. As agent of the 

New York bank it obtained from the state treasurer a check 

evidencing the treasurer's permission to take $201,884.05 

of the public funds for a specific purpose. It availed itself 

of this permission. It had access to the state's money, and, 
* Cobbey's Annotated Statutes, sec. 9124.
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as a private collecting agent, laid hold of a sufficient sum 

to pay the worthless warrant. If the same warrant had 
been presented at the treasurer's office in this city, and if 

it had been there paid, it would, we presume, be readily 
conceded that the payment was one which the treasurer 
had neither real nor apparent authority to make, and that 
the receiving and removing of the money by defendants 
would be a conversion of it. But what conceivable differ
ence can it make whether an unlawful payment is made in 
Lincoln or in Omaha, if in either case the money paid be
longs to the state? And what possible difference can it 
make whether the money is actually paid out by the hand 
of the treasurer or is seized and taken by a person who has 
the treasurer's permission to seize and take it? In the case 
at bar defendants, with the treasurer's permission in the 
form of a check, went into the vault of a state depositary 
and there helped themselves to the state's money. The 
transaction was essentially the same as though Mr. Mil
lard had presented the warrant at the treasurer's office 
and had, with Bartley's consent, gone in'to the vault and 
helped himself to $201,884.05 of the state's money.  

Syllogistically stated, the whole matter is this: The 
statute in effect declares that money can be lawfully ob
tained from the state treasury upon valid warrants and 
not otherwise. The defendants obtained the money in 
question from the state treasury upon a warrant that 
was not valid. Therefore, they obtained it unlawfully.  
The law does not discriminate between wrong-doers. It 
makes no exception in favor of persons who act for others 
and not for themselves. An agent, even though he act in 
good faith, must, before he can rightfully lay his hands 
upon the public funds, produce a valid warrant; the pos
session of something that looks like a warrant is not suffi
cient.  

A more complete and elaborate statement of the 
grounds of my dissent will be found in the following opin
ion of Commissioner HASTINGS, which is, in my judgment, 
a demonstrative answer to all that has been said in support 
of the conclusion reached by the majority.
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HASTINGS, C., dissenting.  

The writer, with the utmost regret, finds himself unable 
to agree with the conclusions of the learned commissioner 
to whom this cause was assigned. This regret is increased 
by a thorough knowledge of the pains and conscientious
ness with which he has considered and investigated the 
case, and, still further, by the polit at aspect whi 1 1 it has 
borne since its inception. The result, however, of the most 
careful investigation which the writer has been able to be
st6w upon it, is all that can be given.  

On this third appearance of the case, the state of facts 
differs in only two material respects from that set forth 
in the former opinion, 59 Nebr., 483. That opinion was 
written under the impression that the warrant, whose pay
ment is the foundation of the action, had been indorsed by 
"J. H1. Millard, Pt."' The uncontradicted testimony at 
the last trial is to the effect that the name "J. H. Millard, 
Pt.,"' on the back of that warrant, was not there when it 
was paid and surrendered, and is not in Mr. Millard's 
handwriting. The fact also developed at the last trial that 
this warrant was sold through the defendants, Millard 
and the Omaha National Bank, and was by them trans
mitted to New York, as the result of such sale, to the 
Chemical National Bank. This fact appeared as long ago 
as the trial of treasurer Bartley on a criminal charge 
(Bartley v. State, 53 Nebr., 310, 333), but was not shown at 
the former trial of this case. At the former trial, the jury 
were instructed to find for the defendants. It appears that 
in reviewing that trial in this court Chief Justice NORVAL 

did not sit, and that Justice HARRISON concurred only in 
the conclusion that the case should be reversed, because of 
the refusal of the trial court to dismiss the case without 
prejudice on the plaintiff's motion. In the opinion by 
Justice SULIVAN, the conclusion is expressed that the col
lection of this warrant by the Omaha National Bank and 
its president was a conversion. The action of the court in 
finding prejudicial error in denying the motion to dismiss
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without prejudice and in sending the case back for retrial, 
was equivalent to saying that a cause of action was alleged.  
Probably the former reversal, in the manner in which it 

took place, can not properly be said to establish anything 

else as the law of the case.  
At this last trial the one question referred to the jury 

was whether or not the defendants had actual knowledge of 

the want of right of the treasurer to draw this check to pay 

the warrant in question. The finding was that defendants 

had no such knowledge, as a verdict was rendered in their 

favor. The errors complained of by the state are: (1) The 

refusal to give either of the peremptory instructions for 

a verdict in plaintiff's favor, either against all the defend

ants or against the bank alone; (2) certain alleged errors 

in the admission of testimony; (3) that the instructions 

are erroneous, and did not properly submit the question 

as to the defendants' knowledge, even if that shall be found 

to have been required to be submitted. The defendants as

sert: (1) That no cause of action is set out in the petition; 

(2) that, if there is any, it is only for conversion, and no 

conversion is shown by the evidence; (3) that there was no 

error in refusing plaintiff's instructions for a verdict, but 

on the contrary one should have been given for a verdict for 
defendants; (4) any error in the instructions or in admit

ting evidence for defendants is wholly immaterial, as 

under the facts shown there could be no recovery.  
It will be seen from this that the parties to this cause 

disagree in their positions and conclusions with a coi
pleteness rare even in lawsuits. Perhaps one cause of this 
may be the complicated situation, and the different posi
tions held at the same time by the parties to the transac
tion. In it Bartley appears as Joseph S. Bartley indi
vidual, and as state treasurer. Mr. Millard appears as an 
individual, as an agent negotiating the sale of this 
warrant, and as president of the Omaha National Bank.  
The Omaha National Bank appears as state depositary, 
as an agency for the sale of the warrant, and also for its 
collection on behalf of the Chemical National Bank. The
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rights and liabilities of each of these parties vary greatly 

in the different capacities in which they act. One of the 

results of neglecting these changes in the relative posi

tions of the paities is shown in the claim of defendants 

that it was incumbent upon the plaintiff to show that 

Bartley did not put the proceeds of the sale of this war

rant into the state treasury. It need only be pointed out 

that Bartley sold the warrant and indorsed it as an indi

vidual. The claim that, as a public officer, he is presumed 

to do his duty and put the money of the state into the 

state's treasury, has no application when it is considered 

that in the very act of selling the warrant he was claiming 

property in it,-asserting ownership of the warrant and 

consequently of the money received for it. That money 

was either his own, if he had the right to sell the warrant, 

or the Chemical National Bank's, if he had no such right; 

and in either event there is no presumption that one cent 

of it was placed in the state treasury.  

The transaction of the sale of the warrant is not men

tioned directly in any of the pleadings in this case. The 

petition merely alleges authorization by the governor of 

the bringing of this action; the incorporation of the de

fendant bank; that it was a state depositary, and Millard 

its president; that Bartley was state treasurer, and had 

in the bank more than $201,884.05 to the credit of the 

general fund; that on January 2, he fraudulently drew .his 

check for that amount payable to J. H. Millard, Pt., on the 

defendant bank, and so unlawfully directed it to pay itself 

and Millard that amount; that the money was paid to Mil

lard and by him to the bank; that the bank had no claim or 

right to it, and that the defendants well knew this, and 

that Bartley had no authority to make the payment; that 

in accepting payment of the check, defendants wrongfully 

took the money and "by reason of the premises" unlaw

fully converted to their own use the money, to the damage 

of the state in that amount; and that Millard acted per

sonally,-not as agent or president in what he did. The 

answers admit the character and positions of the defend-
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ants in the making of the check; say it was intended to 
be in favor of the bank, which at the time held as collect
ing agent for the Chemical National Bank of New York 
the warrant, and that it had been registered; that the New 
York bank was a regular correspondent; that Bartley 
came of his own accord and without solicitation and de
livered the check, which was charged to the general fund 
account, as therein directed; "that the defendant bank 
without delay, and in the due and ordinary course of 
business fully accounted to the said Chemical National 
Bank for the said sum and every part thereof;" deny that 
the money was received for defendants' benefit, or that 
they derived any profits from the transaction; deny all 
notice or knowledge that the check was wrongfully or 
fraudulently drawn; deny any knowledge of the warrant's 
form or of the purpose for which it issued, or any knowl
edge that it was not a valid obligation of the state which 
Bartley had lawful right and authority to pay; allege that 
the warrant was in fact a legal obligation of the state, and 
that the state, through Bartley, treasurer, received its full 
proceeds, and was legally liable for its payment; and that 
the state has no cause of action because of any acts or 
things set forth in the petition. The reply denies all new 
matter; sets out in full the warrant, dated April 10, 1895, 
for $180.101.75, drawn to the order of J. S. Bartley, to be 
paid to him "for to reimburse state sinking fund," which 
appears in full in the former opinion of this court. The 
reply alleges that the check and money of the state were 
paid to Millard for the purpose of paying said warrant, 
and that upon such payment defendant bank surrendered 
the warrant to Bartley, and that it constituted the only 
consideration for the sum of $201,884.05 so paid to de
fendants; that the warrant was null and void, and the de
fendants were aware that it was no claim against the 
state; that defendants had no right or authority to collect 
it or receive the money; and denies that any of the pro
ceeds of the warrant were received by the state.  

Whether the warrant was void or valid, it did not belong
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to Bartley, and he had no more right to sell it than he had 
to sell the state's capitol building or the ground it stands 
on. It is hardly necessary to cite any of the numerous 
declarations to that effect, which have been made by this 
court. "The title to the warrant never vested in him, and 
he could not transfer to another by indorsement that 
which he never possessed. He could not divest the title 
of the state in the warrant by the sale thereof to the 
Chemical National Bank, since he possessed no power to 
sell or negotiate the instrument. Nor was the bank an 
'innocent purchaser' within the meaning of that term as 
applied to commercial paper, inasmuch as the warrant 
disclosed on its face the purpose and object for which it 
was drawn, and the bank was bound to know at its peril 
that the defendant had no title to the instrument." Bart
ley v. State, 53 Nebr., 310, 335. On the rehearing of the 
same case another judge of this court announced the con
clusion: "We are entirely satisfied with the arguments and 
conclusions on this subject expressed in the former opin
ion." 55 Nebr., 294, 298. When the action of the state 
against Bartley's bondsmen was before this court, it said, 
as to this warrant and the money used to pay it: "The war
rant and the money were the property of the state. The 
designated sum was but to be changed from one fund to 
another, as authorized by the legislative act, and the treas
urer took the method indicated, presumably to effect the 
desired transfer." State v. Bartley, 56 Nebr., 810, 817. On 
the following page the court approves unreservedly an in
struction of the trial court that Bartley had no right or au
thority to transfer this warrant to the Omaha National 
Bank, nor to pay it to that bank, nor to any one else, ex
cept into the sinking fund of the state of Nebraska.  

The suggestion of counsel that one deficit can not be 
made good out of another, and so Bartley should be held 
authorized to raise the money on this warrant, can not 
be considered for a moment. The sinking fund was to 
be made good, not by borrowing on the credit of the state, 
but by an appropriation out of the general fund. The

VoL. 66]
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treasurer, after the warrant was issued, had only to regis
ter it, as he did, and wait for the money to come in, as it 

came, and then pay it to the credit of the sinking fund. By 
so doing he would have lost the opportunity to direct de

fendants to credit the Exchange Bank of Atkinson with 

the difference between 6 per cent. per annum interest and 

7 per cent. on the whole amount for the entire time the 
warrant was outstanding, but would have executed the 
law. It will, therefore, be considered henceforth in this 
opinion as settled that Bartley had no interest in the 

warrant, and that the face of it so disclosed and, there
fore, he sold none.  

Was its collection from the state by the defendants a 

conversion of the funds so collected? Defendants say 
that the petition is an allegation of conversion of money, 
that it is clear that no money .passed, and that the ac
tion therefore fails. The petition is an allegation of a 
payment and a wrongful application of a fund in a bank 
by means of a check. If the facts alleged amount to a 
legal wrong and show a damage to the state, it seems 
hardly material whether the conclusion of the pleader 
that "by reason of the premises" defendants converted 
money is correct or not. It is true that an allegation of 
conversion is not regarded as a conclusion, ordinarily, 
but here it is expressly stated as such. The question is 
as to the legal wrong in taking payment on this warrant.  
The taking it in the form of a check on their own bank 
hardly makes it any the less a wrong on defendants' part, 
if its taking was unlawful. There can be no claim that 
defendants were misled by the conclusion in the petition 
that the transaction was a conversion of money. It would 
seem that the state had a right to bring this action on 
the assumption that there was money in the vaults of the 
bank, subject to its control and direction as to the per
son to whom the payment should be made until the check 
was issued and that by the check it passed to defendants, 
and passed through the defendant Millard, in whose 

favor the check was drawn. What was accepted and
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treated by the parties as money may be so held in the 
courts. Such is the holding in the case of State v. Bart
ley, supra. Surely the rule is as applicable to civil as to 
criminal pleading. Whatever argument might be urged 
against the conviction of Bartley for embezzling money 
on the ground that the information must describe the 
actual transaction, in a suit for damages what has been 
accepted as money, served. all the purposes of money, and 
was regarded and treated by the parties themselves as 
money, should be deemed such. There seems no reason 
in this case to change the deliberate conclusion of this 
court in Bartley's Case, that this is to be held as equiva
lent to a payment of money.  

Was it tortious on the part of the defendants? There 
seems to be no question that the presentation and collec
tion of a non-negotiable instrument on behalf of one who 
has no title is a conversion of the instrument and the 
funds received upon it. Koch v. Branch, 44 Mo., 542; 
Murray v. Burling, 10 Johns. [N. Y.], 172; Donohue v.  
Henry, 4 E. D. Smith [N. Y.], 162; Boyle v. Levings, 
28 Ill., 314; Tilden, v. Brown, 14 Vt., 164. That this in
strument was not negotiable has been sufficiently de
clared by this court as above shown. It can not be neces
sary to cite additional cases as to the non-negotiability 
of vouchers of this kind drawn upon a special fund, nor 
as to the form of this one.  

The distinction between the case under consideration 
and Koch v. Branch, supra, consists merely in the fact 
that in Koch v. Branch the government voucher under 
consideration was stolen from its rightful owner and in 
this case the warrant was embezzled, and in the further 
fact that in Koch v. Branch. the payment was made by 
one who had no connection with or authority from the 
owner. As the conversion arises from want of title, it 
would seem not to make much difference whether the war
rant was stolen or embezzled or even lost. The collection 
for one not the owner is the conversion. What difference 
in this respect does it make whether it was stolen by a 
stranger or purloined by an unfaithful treasurer?
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But in the present case this same treasurer accepted 
the warrant and by his check paid defendants the money 
to be applied on it. In this it is sought to find a distine
tion which will relieve defendants from liability. Un
doubtedly the severe rule of law by which one who has in 
good faith, and fully supposing him to be the owner, par
ticipated in a transfer of property from a wrong-doer, is 
held liable for its conversion, is not applicable, when the 
act of appropriation can be justified as having been au
thorized in any manner by the owner of the property.  
Somewhat singularly the very circumstance which -is re
lied upon by the plaintiff to fix upon the defendants lia
bility for conversion of this money is brought forward by 
them as their defense, viz., that it was paid to them by 
the state treasurer for the discharge of this identical war
rant. The state says that the payment of this warrant to 
the Chemical National Bank was a wrong, and because 
the state's money was by the defendants received for this 
wrongful purpose its reception was a conversion, and the 
fact that it was so designated to be paid by the state 
treasurer made all of the money received for that pur
pose a specific fund, which was received under an obliga
tion at the moment of its taking to turn it back to the 
state, and that this rendered its reception by the defend
ants a conversion. As held by Lord Mansfield, the 
taking of money for an illegal purpose rendered it spe
cific. Clarke v. Shee, 1 Cowper [Eng.], 197. The 
defendants, on the contrary, say that the payment having 
been made by the full assent and direct authorization of 
the state's treasurer, it must be held to have been made 
with the assent of the state, and no conversion can be pred
icated upon a taking with the plaintiff's assent. Hills v.  
Snell,* 104 Mass., 177; Strickland v. Barrett, 20 Pick.  
[Mass.], 415.  

Here we find the importance in this case of the question 
of notice and knowledge on the part of defendants and of 
their good faith in the transaction. It is vehemently 

* 6 Am. Rep., 216.
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asserted for the state that the question of good or 
bad faith on the part of defendants is of no conse
quence whatever; that the sole question is whether 
or not the warrant in question was the property of the 
state, and, consequently, whether or not the money paid 
to the Chemical National Bank was the state's money, 
and its receipt, therefore, a conversion, and that the good 
faith or bad faith with which it was paid is entirely un
important; that it makes no difference in this action how 
thoroughly the defendants believed in the title of the 
Chemical National Bank, that belief was no protection 
unless it was well founded.  

It seems clear, both from the decisions of this and other 
courts, that in a genuine case of conversion the good or 
bad faith of a party is unimportant. The cases cited above 
and the numerous ones in plaintiff's brief establish that 
where property is converted it is the harm done, not the 
intention to wrong, that gives the right of action. If any 
one converts your goods he is liable for them, no matter 
how firmly he believed he had the authority of the true 
owner. If there was really a conversion, his good faith 
does not matter. It may, however, be of the utmost im
portance in determining whether or not the transaction is 
a conversion. Its importance in this case grows out of the 
fact that if the defendants had actual knowledge of the 
wrong which the treasurer was perpetrating, then any 
assent which he might give would be entirely unavailing 
and useless to them. If the assent of the treasurer to this 
-payment would be enough to prevent its amounting to a 
conversion on the part of a wholly innocent agent, then it 
becomes of consequence to know whether the agent .was 

innocent. Otherwise, it would not matter. The learned 
district judge seems to have been of the opinion at the 
first trial that the assent of the treasurer to the transac
tion was a sufficient protection to defendants, even in 
paying the state's money to one who had no title to it, if 
they acted in good faith; and he seems to have further 
thought that there was in the case no evidence of bad 

64
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faith, and he, therefore, instructed the jury to return a 
verdict for defendants. In the last Irial he seems still to 
have been of the opinion that the assent of the treasurer 
to this payment was a sufficient protection to defendants 
if they were acting in good faith, and therefore the ques
tion of their knowledge of the lack of right on the treas
urer's part was attempted to be submitted to the jury. So 
far, then, as concerns the alleged error in refusing the per
emptory instructions, the question is to what extent the 
assent of the treasurer to this payment is available to de
fendants in this action. Evidently if they were acting in 
bad faith and with actual knowledge of his wrongdoing, 
it can avail them nothing. If, however, the question of 
their good faith was properly submitted to the jury, the 
verdict of the jury will have to be taken as conclusive on 
that subject. Granting that they had not actual knowl
edge of the treasurer's lack of right to make the pay
ment, did the treasurer have such authority that his assent 
would take away from this payment its character of a 
conversion? As is shown above,the collection of the money 
for one who is not entitled to it upon a stolen or em
bezzled voucher is conversion, without regard to the good 
or bad faith of the one collecting it. Their good faith, then, 
will avail them nothing, except to entitle them to claim the 
protection of the treasurer's assent for whatever it may 
be worth.  

A similar suggestion might be made as to the contention 
over whether or not defendants are bound by the terms 
of this warrant and chargeable with knowledge of its con
tents. It, like the whole question of defendants' good 
faith, is important only as it may aid or prevent their 
claiming protection from the state's supposed assent to 
this payment. There are, of course, two rules as to notice.  
One prevailing where, as in the case of negotiable instru
ments, a presumption of good faith exists which the other 
party must overcome and which relieves from the duty of 
investigation and inquiry, and demands only that igno
rance shall not be in bad faith or intentional or willful. The
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other arises where the:e is no such presumption, as where 
-one is claiming more rig'ts than his grantor had because 
of bona, fides in a purebase of pmperty. The necessity of 
showing affirmatively good faith puts upon the claimant 
the duty to make such inquiry as a reasonable and prudent 
man would, and charges the purchaser with knowledge of 
anything which such inquir7 would have shown him. In 
this case, if the treasurer had been acting throughout 
within his apparent powers, it would seem that defendants 
might claim the protectioni of such a presumption. It 
would seem that there is of least as much presumption in 
favor of the rightfulness of official action within the limits 
of an officer's statutovr muttoritv as there is in favor of the 
good faith of a transfer of negotiable instruments. If the 
action of the treasurer had been within the terms of the 
statute as to paying public money, then it would seem that 
actual knowledge or ignorance so nearly willful as to 
indicate bad faith would be necessary to charge defendants 
with participation in his frauds. But the treasurer was 
known to be a trustee dealing with trust funds and defend
ants were bound to learn the extent of his authority.  
O'Herron v. Gray, 1(38 Mass., 5'3, 60 Am. St. Rep., 411, 
40 L. R. A., 498; Atkinson. v. Atkinson, 8 Allen [Mass.], 
15; Shaw v. Spencer',*10') Mass., 382, 97 Am. Dec., 107; 
Duncan v. Jaudon-, 15 Wall. [U. S.], 165; Colonial Bank 
v. Cady, 15 App. Cases [Eng.], 267. The utmost con
fidence in him on their part will not avail them to stretch 
that authority one particle. Actual .knowledge of his 
fraud would do away altogether with any protection from 
his assent, however good the authority behind it.  

How much is his assent worth to remove from this trans
action its character of an unauthorized interference with 
the state's property, and -so a conversion? It is necessary, 
first, to look again at the terms of the warrant. Somewhat 
curiously the defendants in their answer plead that at the 
time of the transaction "the form and nature of said war
rant, and the purpose for which it was drawn and issued 

*1 Am. Rep., 115.
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was wholly unknown" to said defendants but "each in 

good faith understood and believed and had good rea

son to understand and believe that said warrant 

paid by said check was a proper and lawful war

rant to be paid out of said fund and had been properly 

issued by authority of law." Following this, in two or 

three different forms, are allegations that the warrant was 

a valid and legal claim against the state, and in one par

agraph, as above shown, that the state had received its 

proceeds and was legally bound to pay it. The warrant 

itself, as has been stated, read as follows: "Pay to J. S.  

Bartley or order $180,101.75 for to reimburse state sinking 

fund." The defendant Millard and the other officials of 

defendant bank, who testify, swore that they never read 

the warrant and did not know its terms, yet they appeal 

to it as a justification of their action, and declare that they 

paid it in good faith. Nevertheless, they admit that out of 

the money paid ostensibly upon this warrant only $198,

253.65 was paid to the Chemical National Bank. By di

rection of Mr. Bartley and the Chemical National Bank, 
$3,630.40 was credited to the Exchange Bank of Atkinson.  

It does not seem possible that defendants can be allowed 

any greater justification for a payment of money upon a 

warrant than is given them by its terms. If they read it 

and acted upon it they are entitled to such protection as 

its terms give. If they did not read it and did not act 

upon it, but acted as they say. they did upon the directions 

they received from Treasurer Bartley and the Chemical 

National Bank, then they are entitled to such protection 

as that authority gives. It seems clear that this warrant 

is no authority for the payment of any money anywhere, 

except into the state sinking fund. If that is the case, then 

by reason of the possession of this warrant they have no 

protection in paying the money to the Chemical National 

Bank and the Exchange Bank of Atkinson. They are, at 

the most, no better off than if they had paid on Bartley's 

direction alone without a warrant at all. They seem to 

have feared that they might be worse off on its account.
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If they did not read the warrant and did not know its 
contents, after acting solely on the direction of the Chemi
cal National Bank and Mr. Bartley, they must rely on the 
authority of such direction. Such authority as the Chemi
cal National Bank had over state funds depended upon its 
possession of this warrant, and in the buying, retaining 
and collecting of this warrant it was a wrongdoer and a 
tort-feasor.  

Counsel for defendants are entirely correct in saying 
that the action of trover for a conversion of property is 
old and its principles well established. One of them is 
that the assisting in an unlawful and unauthorized sale, in 
derogation of the owner's right, of property, is a con
version, no matter how innocent the seller or purchaser 
may be as to knowledge of the true owner's claim. Ex
perience having shown that facility in disposing of prop
erty was of the utmost assistance to the thief and embez
zler, the law has placed upon all who assume to assist in a 
transfer of title the obligation to learn at their peril the 
rightfulness of the ownership they help to transfer. The 
cases cited by plaintiff in error in this court amply bear 
out the doctrine, and many more are gathered in the note 
to Bolling v. Kirby,* 24 Am. St. Rep., 789, 812. Noticeable 
for emphatic assertion and discussion of this doctrine is 
Telsian v. Lewis,t 15 Ore., 539; Koch v. Branch,t 44 Mo., 
542. A mere depositary or a carrier who has only in
cidentally assisted in a transfer, is not liable. Burditt v.  
Hunt,§ 25 Me., 419. The reason given is that he acts on 
the location, and not the form nor ownership of property.  
It is only an asportation, not a conversion, on his part.  
But the same court held that even as to instruments pay
able to bearer, the agent who sold them for the receiver of 
a thief was absolutely liable for the property. Kimball v.  
Billings,I 55 Me., 147. In Alexander v. Swackhamerf 105 
Ind., 81, both the commission house that in good faith 
bought cattle from one other than the true owner and 

* 90 Ala., 215. t 100 Am. Dec., 324. jJ 92 Am. Dec., 581.  
t 3 Am. St. Rep., 184. j 43 Am. Dec., 289. 5 55 Am. Rep., 180.
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the firm getting them from the first buyer, who sold and 

delivered them in a distant state, were held jointly liable 

for their value. That one who attempts to get and to 

assert title to other than ini-ey or negotiable instruments 
must at his peril learn the soundness of that title, seems 

beyond all dispute. The Chemical National Bank, then, in 
buying and in collecting this warrant, was a tort feasor.  
It seems reasonably certain that neither the warrant nor 
the directions from the Chemical National Bank will 
serve as a justification for the defendants' disposition of 
this money, or for their taking it with a view to that 
disposition.  

Will the authority of treasurer Bartley serve any bet
ter? Bearing in mind that defendants say they never read 
this warrant and did not know what it contained, and 
that the action of the Chemical National Bank was that 
of a wrong-doer and could gi-e uobcdy any authority, there 
is left, then, nothing except the oral direction by Treasurer 
Bartley of this payment, which, without such authority, 
would have been a conversion. So far as making this 
disposition of the money that was made is concerned, de
fendants are certainly in no better position, under their 
own testimony, than if they had taken the money of the 
state merely at Bartley's direction and paid it over to one 
who had no color of title to it. They confess they did 
this with regard to the payment to the Exchange Bank.  
May any citizen or corporation of the state go to the state 
treasury and get the state's money and deliver it as a 
final payment to one without a color of right, on the 
treasurer's mere oral direction? The treasurer's authority 
to pay out state money is found in subdivision 2, section 2,* 
article 4, chapter 83, Compiled Statutes, and is, "To dis
burse the public money upon warrants drawn upon the 
state treasury according to law and not otherwise." If 
the defendants had held a warrant entitling them, upon 
its face, to receive this money, and had in good faith pre
sented it to the treasurer and he had honored such a war

Cobbey's Annotated Statutes, sec. 9124.
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rant, even though there was no claim against the state on 

the part of the holder, until the mistake was discovered 
and the defendants had knowledge or notice of it, they 
would have been at liberty to treat the action of the treas

urer as valid and to pay the money over to the holder of 

the warrant. Such payment would have been within the 
apparent authority of the treasurer, and, therefore, pro
tected as to one innocent of wrong. But they had nothing 
of the kind. Their warrant called for the payment of 

money, not to the Chemical National Bank, but to the state 
sinking fund; and, as above indicated, they must justify 
the payment either by the warrant according to its terms 

or without one. It seems tolerably clear that whatever 
may have been the degree of good faith on the part of these 
defendants, they can no more appeal to the assent of the 
treasurer as relieving them from liability for conversion 
than they can to the terms of the warrant which they used.  
Whatever the hardship of such a rule, it would seem in
disputable that the same doctrine should be laid down 
for the wealthy and powerful that is prescribed for the 
poor and weak. Unless the state treasury is to be opened 
to everybody who can get the assent of the treasurer to 
the taking of funds out of it, only payments made by the 
treasurer in accordance with the statute can be held to be 
authorized or to be assented to by the state.  

If the positions are correct that Bartley had no au
thority to sell, and none to pay the warrant, that its pur
chase and collection by the Chemical National Bank was 
a conversion both of the warrant and of the funds with 
which it was paid on the part of all concerned as prin
cipals and agents, and that neither the warrant nor the 
verbal direction of Bartley to pay it was an assent of the 
state to such payment, it follows that the request for a 
peremptory instruction for plaintiff against all defendants 
should have been granted. This would seem to dispose of 
the case. Some points raised by defendants, however, call 
for especial consideration.  

The most earnest contention of defendants at the hear
ing, and the one to which the larger portion of their



920 NEBRASKA REPORTS. [VoL. 66 

State v. Omaha Nat. Bank.  

briefs is devoted, is that there was no segregation of the 

money from the funds held by the bank as a depositary, 
and so no conversion. One of the briefs urges that there 

can be no conversion of money simply as such, and so no 

cause of action is alleged. Neither of these positions help 

the defendants, unless the last conclusion is allowed. This 

can not be done. If there has been no segregation of the 

state's money, these defendants still have it, and are hold

ing it without right. If there is no action for conversion 

in the pleadings, there is one for money had and received.  

The allegations of the answers are simply that they "ac

counted" for the money to the New York bank, not that 

they have ever paid it over. The cases are numerous hold

ing that where money is received for a principal without 

right to it, merely putting it to his credit does not relieve 

the agent of liability, even where the principal was at the 

time indebted to his agent and it was credited on the in

debtedness. Garland v. Salem Bank, 9 Mass., 408, 6 Am.  

Dec., 86; Cox v. Prentice, 3 31au. & Sel. [Eng.], 344; Story, 
Agency, sec. 300. It is said that the proof shows the money 

to have been all paid over by January 14, 1897; but it was 

taken under objection and in fact merely shows that on 

the books of the bank its New York correspondent at that 

time had a debit instead of a credit balance. The able 

counsel who drew the answer had no doubt thought of the 

effect on their claim of no segregation which a plea of 

payment over of the money would have. It would be some

what hard even for them to show that it had been paid 

away without separation from the deposit fund.  

. The writer is of the opinion that a case of conversion 

of money is alleged. The claim is that defendants got the 

state's money from its treasurer by means of his check 

on the defendant bank without right, that both they and 

he knew they had none, and that thereby they converted it 

to their own use. The knowledge that it was the state's 

money and the fact that it was taken without color of 

lawful authority and with the intention to keep it from the 

treasury, make the money so taken specific. A right to 

recover it on the part of the state arose at once, which no
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mingling of funds by defendants could defeat. Many of 
the cases cited by defendants to the point that no conver
sion arises upon the reception of money to another's use, 
expressly base their determination on the fact that no 
intention to misappropriate the money at the immediate 
time of its reception is shown. Its receipt by authority of 
the owner appears, and so a debt and not a conversion 
arises. This money, however, was taken expressly to be 
appropriated for the payment of this warrant to one who 
had no title. It was to pay to* the Chemical National 
Bank for the latter's own use this money that by the 
terms of the warrant was to go to the state's sinking fund.  
But, as above suggested, the position that no conversion is 
alleged does not help the defendants any. One is shown.  
The sale of this warrant and the assistance of defendants 
in such sale, was a conversion on their part in any possible 
view of the transaction. Mr. Millard's testimony shows 
this was a bank transaction. It resulted in a large fund 
in the bank to the credit of a correspondent. The collec
tion of the warrant and crediting of the money was a com
pletion of the sale, and the illegality of that sale makes the 
receipt of the payment in any view tortious. Tort can 
be waived and the state recover on assumpsit for money 
had and received. Carew v. Rutherford, 106 Mass., 1, and 
cases cited; defendants' brief, p. 65. It is no defense, for 
money tortiously received, that it has been paid over to a 
principal. Tugman v. Hopkins, 4 Man. & G: [Eng.], 389; 
Kleinwort Co. v. Comptoir National d'Escompte de Paris, 
(1894) 2 Q. B. [Eng.], 157; Arnold v. Cheque Bank, 1 C.  
P. Div. [Eng.], 578; Wright v. Eaton, 7 Wis., *595.  
One wrong-doer can not escape by paying to another tort
feasor in the same transaction. If an immediate liability 
arose against defendants, because they received this 
money for the use of others than the state sinking fund, 
then surely they can not discharge that liability by pay
ing over to those others these very funds. The petition 
clearly states facts on which an action would arise 
on assumpsit. The addition of the conclusion that 
"by reason of the premises" defendants wrongfully con-
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verted the money to their own use would not vitiate this.  
Conauglity v. Nichols, 42 N. Y., 83. The view that no con
version is alleged and that the action is for money had and 
received, would admit evidence of any tortious conduct in 
the transaction of getting the money, including both the 
sale and collection of the warrant, as well as accepting the 
check in payment of it. Nothing would be gained, then, 
for defendants, by treating this as an action for money had 
and received. The real question would still be left, was 
taking this payment a legal wrong against the state of 
Nebraska? If it was, an action lies, whether getting the 
check was a conversion of money or not. The considering 
of the petition as one for money had and received makes 
the sale of the warrant through the agency of the defend
ants a more directly important feature than does the view 
that its collection by means of the check was a conversion.  

The questions as to the admission of evidence all or 
nearly all relate to permissions of cross-examination which 
are claimed not to be at all pertinent to the examination 
in chief. It is hardly claimed by defendants in brief or 
argument that the cross-examination of the witnesses was 
kept within the limits of their examination by plaintiff.  
The claim made is that the facts shown in no event con
stitute a cause of action, and any error in latitude of 
cross-examination is entirely immaterial, as the verdict 
rendered was the only one possible. The discussion of 
this branch of the case need not be further prolonged.  
The rule in this country, differing from that of England, 
is that the cross-examiner must inquire as to the evidence 
in chief and not as to the whole case. It is impossible 
to see the relation of much of this cross-examination to 
the evidence of the state.  

In the instructions, aside from the refusal of the per
emptory ones which have been considered, the essential 
error claimed is that the question of defendants' knowl
edge of the facts as to the warrant was not submitted as 
a question of fact, but as a question of law. The jury were 
in effect told to find for defendants, if they did not find 
that the latter knew that Bartley had no right to draw
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this check. Substantially they were told that the deciding 
point as to the liability or non-liability of the defendants 
was whether they knew that there was no right to draw 
this check. The claim of the state that this was submit
ting a question of law and defendants' judgment upon it 
to the jury seems to be well founded. The question was, 
not as to their knowledge of Bartley's right, but of the 
facts which went to establish or to remove such right.  
Under the instructions given, the defendants might have 
been entirely cognizant of all the facts as to the warrant 
and Bartley's use of its proceeds and the purpose of the 
appropriation under which it was drawn, and the state's 
ownership, and yet, if they could convince the jury that 
they supposed, as a matter of law, the treasurer had a right 
to pay out the money on it by means of this check, there 
could be no recovery.  

As above stated, one who deals with a trustee, know
ing him to be such, must ascertain the limits of his au
thority. This would seem particularly applicable to a 
public officer, whose powers are fixed by public statute.  
Can it be tolerated that money shall be taken, in ,such 
quantities as here, out of the state's treasury, without 
right, and the takers, with full knowledge of the facts, or 
with complete failure to investigate them, be excused on 
the plea, not that they supposed the treasurer had a right 
to pay it to them, but that they did not know he was with
out such right? If the treasurer had been acting within the 
scope of his apparent authority, the question as to defend
ants' knowledge would be, not as to their legal conclusions 
of his right or want of it, but as to their knowing or not 
knowing the facts that would take away that right. It fol
lows, from what has been said, that in any view of this case, 
instruction No. 4, given by the court, was wrong. The jury 
should not have been told that the liability of defendants 
depended on their having reached the correct legal con
clusion that Bartley had no lawful authority to pay the 
warrant. The same objection applies to No. 5, with its 
direction to find for defendants if the jury failed to find
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that they knew the warrant was illegal and void and that 
the check was fraudulently drawn.  

Paragraph No. 10 of the requested instructions seems to 
have been given on the theory that the check was payable 
to the Chemical National Bank and the part of the de
fendants in the transaction merely its payment on presen
tation. It in effect told the jury that paying the check 
alone would not make the bank liable even if it knew it 
was drawn to pry the warrant, and that such payment 
was unlawful. The instruction seems clearly misleading, 
considered in connection with either the pleadings or the 
proof. The check was to the defendant J. H. Millard, Pt.  
It is claimed that it was for the defendant bank. That 
bank pleads that it was acting as agent for its regular 
correspondent, the New York bank, in collecting the war
rant. The proof shows that the money was placed in the 
defendant bank to the credit of the correspondent. This 
was a borrowing of the money, and borrowing from one 
known to have no right to lend is a conversion. Arnold v.  
Cheque Bank, supra; Rice v. Clark, 8 Vt., 109; Kramer 
v. Wood, 52 S. W. Rep. [Tenn. Ch. App.], 1113. If defend
ants knew there was no right in the New York bank to get 
this money, which they put to its credit in their own bank, 
they are clearly liable for it. This instruction seems mani
festly erroneous.  

The petition alleges that defendant Millard did what he 
did in his private capacity and not as agent or president.  
It is claimed that the proofs do not sustain this. This 
seems a superfluous allegation in an action based on tort.  
Whether it is held a proceeding for conversion of money 
or for money had and received, in either event a conversion 
is the foundation of whatever liability there is. In con
version all are principals. Osborne Co. v. Plano Mf1g. Co., 
51 Nebr., 502. It would seem, therefore, that this allega
tion is simply a pleading of the legal effect of the acts and 
should be so treated.  

It is therefore recommended that the judgment of the 
trial court be reversed, and the cause remanded.
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NOTES.  

See page 507. Constitutional Law.-The constitutional 
guaranty against unreasonable search and seizure, is 
nearly related to that other constitutonal provision that 
the prisoner shall not be compelled to give evidence 
against himself. This latter question has caused some 
judicial clashing. As it is liable to be raised at any time, 
this note is appended for the use of the bar.  

After the Southampton negro insurrection of 1831, 
under Nat Turner, North Carolina enacted a law forbid
ding any free negro to carry a deadly weapon. How this 
enactment was designed to fit the second amendment to 
the Federal Constitution, does not appear. In 1858, Asa 
Jacobs, a free negro, was indicted under this statute.  
While he was being tried, Matthias E. Manly, the trial 
judge, compelled him, against the objection of his counsel, 
to exhibit himself for the inspection of the jury that they 
might determine his status as a free negro. The supreme 
court reversed the case on this point alone. Opinion by 
Battle, J. State v. Jacobs, 5 Jones Law [N. Car.], 259.  

The New York court of appeals attempt to distinguish 
and do severely criticise this case in an opinion handed 
down in 1894, in a case where the trial judge compelled 
the prisoner to stand up to enable a witness for the state 
to identify him. In the course of his opinion Earl, J., says 
(dictum) : "A murderer may be forcibly taken before 
his dying victim for identification, and the dying declara
tions of his victim may then be proved upon his trial for 
his identification." People v. Gardner, 144 N. Y., 119, 128, 
129.  
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In 1903, this same court (opinion by Cullen, J.) cite the 
foregoing dictum as though it were a point decided by the 
court, as authority for holding, in the trial on an indict
ment for murder, that the shoes of defendants could be 
taken from them and fitted into tracks made in newly 
fallen snow, and the fact proved as evidence against them.  
People V. Van Wormer, 175 N. Y., 188, 195.  

In 1827, Jesse Strang was indicted, tried, convicted and 
hanged at Albany, N. Y., for the murder of one Whipple.  
He had been induced by the false statement that his para
mour and accomplice-the wife of the deceased-had con
fessed, to confess 'the murder and disclose where he had 
rammed into the quagmire the gun with which he had 
killed his victim. His counsel objected to the testimony, 
because of the method by which it was obtained. The 
case was never reviewed.  

In the trial in 18635 of Lewis Payne, alias Powell, for 
attempting to kill Secretary Seward, it appeared that 
while the assassin was struggling with the secretary's son, 
he repeated in an intense voice the words, "I'm mad. I'm 
mad." After Payne's arrest the younger Seward visited 
the monitor where the prisoner was confined, for the pur
pose of identifying him. Payne was required to repeat 
the words, "I'm mad. I'm mad." This fact was testified 
to by Augustus H. Seward on the trial; and, strange as it 
may seem, was arawn out by Payne's counsel on cross
examination. Probably counsel for the government knew 
it was improper, and did not attempt to prove it. Benn 
Pitman, Assassination of President Lincoln and Trial of 
the Conspirators, page 156.  

Page 312. Scienter.-Indictment for offering to pass a 
counterfeit bank bill-guilty knowledge a material fact.  
Competent for defendant to rebut evidence of scienter with 
evidence that he examined the counterfeit detector to test 
the genuineness of the bill. State v. Morton, 8 Wis., *352.  

Proof of conspiracy to put forth counterfeit bills is 
competent to show the scienter as to one of the parties to 
the conspiracy. State v. Spalding, 19 Conn., 233.
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Section 5431 of U. S. Revised Statutes [1878] reads: 

Every person who, with intent to defraud, passes, utters, 
publishes, or sells, * * or brings into the United States 
with intent to pass, publish, utter, or sell, or keeps in pos
session or conceals with like intei~t any falsely made, 
forged, counterfeited, or altered obligation, or other 
security of the United States, shall be punished by a fine 
of not more than five thousand dollars, and by imprison
ment at hard labor not more than fifteen years.  

An indictment alleging. in the words of the statute, that 
the defendant feloniously, and with intent to defraud, did 
pass, utter and publish a falsely made, forged, counter
feited and altered obligation of the United States, but not 
further alleging that the defendant knew it to be false, 
forged, counterfeited and altered, is insufficient, even after 
verdict. This indictment, though within the words of the 
statute, was not within its meaning and object. The 
offense at which the statute is aimed, is similar to the con
mon-law offense of uttering a forged or counterfeited bill.  
Scienter is an essential of the crime. United States v.  
Oarll, 105 U. S., 611, 613.  

Averment of the scienter.can not supply the place of 
the auxiliary verb did before the principal verb utter in 
an indictment for passing counterfeit money. State v.  
Halder, 2 McCord [S. Car.], 376.  

Action for damages against defendant for keeping a vi
cious dog which bit plaintiff. Evidence that the dog was 
a watch dog; thatl he was chained by defendant by day, and 
let loose at night, and was kept to guard his premises, was 
sufficient evidence of scienter. Montgomery v. Koester, 
35 La. Ann., 1091.  

In an action for damages against the owner of a dog 
which had bitten plaintiff, notice of the fact that the dog 
had bitten other people is sufficient to establish the scien
ter. Buckley v. Leonard, 4 Denio [N. Y.], 500.

927



APPENDIX.

SALE OF LIQUOR UNDER PRETENSE.  

District Court for Dixon County, Nebraska. Autumnal 
Term, 1875.  

STATE V. MEYERS.  

The defendant was indicted for a violation of section 

581 of chapter 53 of the Gencral Statutes of Nebraska. He 

was prosecuted by John B. Barnes, then deputy district at

torney, afterwards district attorney, subsequently district 

judge, now supreme judge, and was defended by Miller, 
now United States district attorney for South Dakota, 
and others. There were two indictments.  

The following facts developed upon the trial: The de

fendant in one instance sold a match, in another a cheap, 
almost worthless cigar; in each instance, the purchaser 

helped himself to a glass of liquor. The defense was a sale 

of the match and cigar, respectively, and not of the liquor.  

There was a conviction under each indictment. This was 

the first conviction for a liquor sale or gift, under this 

kind of a pretense-a pretended sale of an article other 

than the liquor-in the state. The case was never re

viewed. These convictions were had six months before the 

decision in Archer v. State, 45 Md., 33. So the prosecutor 

in State r. lieyers was a veritable pioneer.-W. F. B.  

ACORETION AND THE DIVISION BETWEEN 
ANCIENT RIPARIAN OWNERS.-AVULSION 
AND RELICTION.  

In the District Court of Dixon County, Nebraska.  
PAYNE .V. BUTLER ET AL.  

Brief of the Defendants.  
RULE FOR THE PARTITION OF ALLUVIUM.  

1. "Plaintiff's lot not having had a water front at the 
time he acquired it, he can not be prejudiced by any in
structions of the court in regard to the law governing 
partitions of accretions; but the court here affirms the doc
trines concerning accretions laid down in 18 Howard [U.  
S.], 150.  

"It is insisted that the court erred in laying down the
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rule for the partition of the alluvium. It would be suffi
cient to say that the jury having found that lot 34, at the 
time referred to, had no water front north of the north 
pier, the question did not arise. The instructions given 
and those refused were, in this view of the subject, abstract 
and speculative propositions. Those given, whether right 
or wrong, could not have injuriously affected the plaintiff.  
A party can not be allowed to complain of an error which 
has done him no harm. Ramsay v. Glass, 9 Gill [Md.], 
56, 61.  

"But as the views of the court have been misapprehended, 
and that misapprehension may mislead in other cases, we 
prefer to deal with the subject as if it were properly be
fore us. The court below instructed the jury in the lan
guage used by this court when the case was here in 1855.  
Upon that occasion it was intended to adopt the rule laid 
down by the supreme court of Massachusetts in Deerfield 
v. Arns, 17 Pick. [Mass.], 41. That court said: 'The rule 
is: 1. To measure the whole extent of the ancient bank or 
line of the river, and compute how many rods, yards or 
feet each riparian proprietor owned on the river line. 2.  
The next step is, supposing the former line, for instance, 
to amount to two hundred rods, to divide the newly formed 
bank or river line into two hundred equal parts, and ap
propriate to each proprietor'as many portions of this new 
river line as he owned on the old. Then, to complete the 
division, lines are to be drawn from the points at which the 
proprietors respectively bounded on the old to the points 
thus determined as the points of division on the newly 
formed shore. The new lines thus formed, it is obvious, 
will be either parallel or divergent or convergent, accord
ing as the new shore line of the river equals or exceeds or 
falls short of the old.' It is further said, 'It -may require 
modifications, perhaps, under particular circumstances.  
For instance, in applying the rule to the ancient margin of 
the river to ascertain the extent of each proprietor's title 
on that margin, the general line ought to be taken, and 
not the actual length of the line on that margin, if it 

65
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happens to be elongated by deep indentions or sharp pro

jections. In such case, it should be reduced by an equitable 

and judicious estimate to the general available line of the 

land upon the river.' 
"To this rule we adhere. With the qualification stated, 

it may be considered as embodying the views of this court 

upon the subject. In this case, if lot 34 had been found 

to have had a water front north of the north pier at the 

time stated, the pier front would have had nothing to do 

with the partition to be made." Johnston v. Jones, 1 

Black [U. S.], 210, 227; 28 Myer, Federal Decisions, pp.  

727, 728.  
The case most analogous to the division of allu

vium is that ( the division of the flats ground, among 

coterminous proprietors, conformably to the general prin

ciple laid down in the colonial ordinance, giving to the 

proprietors of lands bounding on salt water, where the 

tide ebbs and flows, propriety to low-water mark with 

some qualifications. Rust v. Boston Mill Corporation, 6 

Pick. [Mass.], 158; Emerson v. Taylor, 9 Greenl. [Me.], 

42, 44. In both cases, two objects are to be kept in view, 

in making such an equitable distribution; one is, that the 

parties should have an equal share in proportion to their 

lands, of the area of newly formed land, regarding it as 

land useful for the purposes of cultivation or otherwise, 

in which the value will be in proportion to the quantity; 

the other is, to secure to each an access to the water, and 

an equal share of the river line in proportion to his share 

on the original line of the water, regarding such water-line 

in any situation as principally useful in forming landing

places, docks, ways and other accommodations with a view 

to the benefits of navigation, and as such constituting an 

important ingredient in the value of land. Without at

tempting to establish a rule of general application, it 

would seem that the one which shall most nearly, in gen

eral, accomplish these two conditions, would come nearest 

to doing justice.  
2. "A rule, which appears to us to be applicable to the 

present case and meets the required conditions, is found

APPENDIX.930
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in a work of the civil law, cited by the learned counsel who 
opened the case for the demandants, entitled A Collection 
of New Decisions, by Denisart, published in France in 
1783. It is in the form of a dictionary, and this subject 
is discussed under the title Atterissen ent.  

"The rule suggested in this work is founded on the 
obvious consideration already alluded to, that in many 
cases, lands which border on navigable rivers, derive a 
great part of their actual value from that circumstance, 
and from the benefit of the public easement thereby an
nexed to such lands, and that, being wholly deprived of 
the benefit of that situation would operate as a great 
hardship and do real injustice to a riparian proprietor, 
although he should obtain his full proportion of the land 
measured by the surface. This injustice will be avoided by 
the proposed rule, in conformity with which each pro
prietor will take a larger or smaller proportion of the al
luvial formation, and of the newly formed river or shore 
line, according to the extent of his original line on the 
shore of the river.  

"The rule is: 1. To measure the whole extent of the 
ancient bank or line of the river, and compute how many 
rods, yards or feet each riparian proprietor owned on the 
river line. 2. The next step is, supposing the former line, 
for instance, to amount to 200 rods, to divide the newly 
formed bank or river line into 200 equal parts, and appro
priate to each proprietor as many portions of this new 
river, as he owned rods on the old. Then, to complete the 
division, lines are to be drawn from the points at which 
the proprietors respectively bounded on the old, to the 
points thus determined as the points of division on the 
newly-formed shore. The new lines, thus formed, it is 
obvious, will be either parallel or divergent or convergent, 
according as the new shore line of the river equals or ex
ceeds or falls short of the old." Deerfield v. Arms, 17 
Pick. [Mass.], pp. 41, 45, 46.  

The foregoing case is stated in the opinion of the court, 
but it is difficult for the reader to understand the points, 
unless with the assistance of an explanatory map.
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.Aliss ace 'v 

I~ 
0 Ii I 

Length of original meander line. . 186.00 chains 
Length of new meander line. . 157.00 chains 
Then as, 

Length No. To length of front 
Old line. New line. 1 old line. on old line.  

186.00 157.00 52.00 (43.90 chains.) 
No. 2.  

186.00 157.00 42.00 (35.46 chains.) 
No. 3.  

186.00 157.00 44.00 (37.14 chains.) 
186.00 157.00 48.00 (40.50 chains.) 

The projected lines "A," "B" and "C" illustrate the 
Massachusetts rule for the division of accretions among ri
parian proprietors. Once a riparian owner, always a ripa
rian owner, is the doctrine of Illinois, Massachusetts and 
other states. To illustrate the Illinois rule, it is only 
necessary to describe, in the new channel on the map, the 
fllium aquce and use that in lieu of the river bank in the 
foregoing. It is a different method of doing the same 
thing. It is impossible for me to conceive a case where it 
would make any difference in the division of the accretion.  
Mr. Robert Harvey, draftsman of the state land commis
sioner's office, drew this plat, under my direction.  

3. Johnston, who brought the ejectment in the court be-
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low, was the owner of lot No. 34. Jones and Marsh claimed 
that lot No. 35 was entitled to the whole benefit of the 
alluvion. There were three trials in the court below, the 
last of which resulted in a verdict, and judgment for the 
plaintiff as follows: 

"Beginning at a point on the line between lots 34 and 35, 
in Kenzier's addition to Chicago, Cook county, Illinois, 
300 feet southerly of the south line of North Water street, 
measuring on that line of distance; then south, eleven 
degrees and thirty minutes, east 135 feet to the north pier, 
thence easterly along the north pier to the shore of 
Lake Michigan; thence nor'thwardly along the lake shore 
222 feet; thence westerly in a straight line to the place of 
beginning." 

"The suit below was an action of- ejectment, brought by 
Johnston against Jones and Marsh, to recover a tract of 
alluvial land in the city of Chicago, formed in Lake Michi
gan, adjoining the north pier of Chicago harbor, which 
is claimed as an accretion to water lot No. 34, in Kenzie's 
addition. The defendant Jones is owner of lot No. 35 in 
said addition,lying east,and adjoining 34,and between that 
and the lake. * * * We think the court erred in the rule 
laid down to govern the jury in the division of ney-made 
land. That was, the jury should ascertain the extent of 
the water line of 34 between the piers and the point where 
the line dividing 34 and 35 touched the water. They should 
also ascertain the extent of the water-line of the fraction 
of land south of North Water street and east of 35, and 
also of 35 to the point dividing 34 and 35; they would then 
have the plaintiff's and the defendant's front on the lake.  
They must have ascertained the front on the lake shore, 
as it at present exists, and divide that into as many equal 
parts as there are feet on the old shore from North Water 
street to the piers, and give to each of these parties as 
many of the parts as he had feet on the old shore, and then 
draw a straight line from the point of division on the old 
lake shore to the point thus determined as the point of 
division on the present one.
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"We do not perceive why North Water street should 
have been adopted as the northern limit upon the old 
shore, as the basis in making the division, as it appears 
from the evidence and maps that the alluvial accretions 
extended much farther north. The northern limit of the 
old shore should have been carried as far as the new made 
land extended, as each riparian proprietor was entitled 
to his proper share, and it was essential that the entire 
line be regarded, in order that each might obtain his 
proportional part. Neither do we perceive any reason 
for excluding the pier shore of the lake-that is, the shore 
along the line of the piers-from measurement in ascer
taining the extent of the newly made shore. If we disre
gard the artificial construction which occasioned the ac
cretions, the lake there is as much new shore as any other 
portion of it, and should have been taken into the esti
mate." Jones v. Johnston, 18 Howard [U. S.], 150, 157.  

Accretion.-An accretion to land is the imperceptible 
increase thereto on the bank of a river by alluvial forma
tions, occasioned by the washing of the sand or earth, or 
by dereliction as when the river shrinks back below the 
usual water mark; and when it is by addition, it should be 
so gradual that no one can judge how much is added each 
moment of time. Lammers v. Nissen, 4 Nebr., 245, 250.  
Winfield, Adjudged Words and Phrases. See Alluvion.  

"Alluvion.-By the common law, alluvion is the ad
dition made to land by the washing of the sea, a navigable 
river or other stream, whenever the increase is so gradual 
that it can not be perceived in any one moment of time." 

"In the light of the authorities alluvion may be defined 
as an addition to riparian land, gradually and impercepti
bly made by the water to which the land is contiguous. It 
is different from reliction, and is the opposite of avulsion." 
Livingston v. St. Clair, 64 Ill., 33; St. Clair v. Livingston, 
23 Wallace [U. S.], 68; Winfield, Adjudged Words and 
Phrases.  

"Accretion.-The act of growing to a thing; usually ap
plied to the gradual and imperceptible accumulation of
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land by natural causes as out of the sea or a river. Ac
cretion of the land is of two kinds: By alluvion, i. e., by 
the washing of sand or soil, so as to form firm ground, or 
by dereliction, as when the sea shrinks below the usual 
water mark. The increase of real estate by the addition 
of portions of soil, by gradual deposition through the 
operation of natural causes, to that already in possession 
of the owner." Black, Law Dictionary.  

"Avuision.-The removal of a considerable quantity of 
soil from the land of one man, and the deposit upon or an
nexation to the land, of another, suddenly and by the 
perceptible action of water. The property of the part thus 
separated continues in the original proprietor, in which 
respect avulsion differs from alluvion, i. e., wherein an 
addition is insensibly made to property by the gradual 
washing down of the river, for such addition becomes the 
property of the owner of the lands to which the addition is 
made." Wharton, Law Lexicon.  

Accretions, from ad, to, and cresco, to grow. "The ad
hering of property to something else, by which the owner 
of one thing becomes possessed of the right to another; 
generally, gain of land by the washing of sand or soil, 
from the sea or a river or by a gradual recession of the 
water from the usual water mark." Webster, Dictionary.  

Alluvion, from ad, to, and luere, equivalent to lavare, to 
wash.  

Reliction, from relingere, to leave behind. This word 
comes from the participle relictus. Reliction is "Land 
left uncovered by the retrocession of the sea or other 
water." Webster, Dictionary.  

Avulsion, from avellere, to pluck off. "The sudden 
removal of lands or soil from the estate of one man to that 
of another by an inundation or current, or by a sudden 
change in the course of a river by which a part of an estate 
of one man is cut off and joined to the estate of another.  
The property in the part thus separated, or cut off, con
tinues in the original owner." Burrill, Webster.  

"Avulsion, (fr. avulsio Lat.).-Lands torn off by an
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inundation or current from property to which they orig
inally belonged, and gained to the estate of another; 
or where a river changes its course, and instead of con
tinuing to flow between two properties, cuts off part of 
one, and joins it to the other. The property of the part 
thus separated conlinues in the original proprietor, in 
which respect avulsion differs from alluvion, i. e., where 
an addition is insensibly made to a property by the gradual 
washing down of the river, for such an addition becomes 
the property of the owner of the lands to which it is 
made." Wharton, Law Lexicon.  

"Avulsion (Lat. accllere, to tear away).-The removal 
of a considerable quantity of soil from the land of one 
man, and its deposit upon, or annexation to, the land of 
another, suddenly and by the perceptible action of water.  
In such case the property belongs to the first owner." 
Bouvier, Law Dictionary.  

Alluvion is occasioned when a stream has, by its inunda
tion or accretion, secretly added anything to any land; and 
the characteristic of alluvion is imperceptible increase 
so that we can not perceive what is added in a moment of 
time.  

Avulsion is where, by the immediate and manifest power 
of a stream, the soil is taken suddenly from one man's 
estate and carried to another, and thereby a property only 
is constituted by acquiescence, for it shall belong to the 
first owner, unless it shall continue on the other's land.  

In regard to reliction, see Warren v. Chambers, 25 Ark., 
120.  

* * F. * * * 

WILBUR F. BRYANT.
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Action, Transitory ...................................... 662 

Agreements to Arbitrate. ................................. 589 

Ames, John H.  
Author of Slocumb Law........................:.......312, 835 

Archbold.  
Law of conspiracy................................... 267 

Assignment.  
- of fees and salaries of public officers.................. 278 
- of tortious rights of action....................... 278 

Assumption of Risk ..................................... 651 

Bayley, J.  
Rulings at trial of Henry Hunt and others for conspiracy.... 267 

Bills and Notes. "With exchange"......................... 601 

Cancemi Case. See WAIVER OF JuRY TRIAL IN CRIMINAL CASE.  

Catholic Priest.  
As insanity expert on the question of the mental condition of 

testatrix .. ............ ........................ 429 
Christopher Layer. See PRATT, LORD CHIEF JUSTICE 
Conspiracy. See HUNT, HENRY.  

To ruin the business of a card-maker by hiring his appren
tices to put grease in the paste....................... 256 

Constitutional Right. See WITNESS; also, Appendix.  
Corporation. See PERSON.  

Pleading corporate existence.................. ......... 651 
Criminal Law and Procedure. See VAANcE. WA1VER By JuBY IN 

CRIMINAL CASE.  

Proof of collateral offense............................. 332 
The practice in regard to asking a prisoner if be has anything 

to say why sentence should not be pronounced.....347, 348, 349 
Damages. See STATUTOaRY DAMAGES.  

Dead Body.  
Property right in burial lot. ............................ 656 

Dispensary Law. See SOUTH CAROLINA, for history of; 

Division of Alluvion. See Appendix.  

Double the Value. See STATUTonY DAMAGES.  

Engineer. See NEGLIGENCE.  
Equity. See MAxwn.  
Evans, John Gary...................................... 250 

A(98)
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Evidence.  
Compulsory physical examination.......................... 493 

Insufficient foundation .................................... 493 

Judicial notice ....................................... 493, 651 
X-Rays ................... ............................... 492 

Executors and Administrators................................ 583 

Expert. See CATHOLIC PRIEST.  

Fees. See ASSIGNMENT.  

Folger, Charles James........................................ 72 

Forfeiture. See WAIVER.  

Gallon Tax ................................................. 249 

Gary, Justice.  
Opinion on dispensary liquor law............................ 251 

Goose Island. See TORTS COMMITTED AnnoAD.  

History Leading Up to Bartley Case........................... 858 

History of Dispensary Law. See SouTn CAROnNA.  

Hudson, Justice.  
Opinion on dispensary liquor law.......................... 250 

Hunt, Henry. See BAYLEY, J.  

Insurance.  
Revival of policy containing vacancy clause by subsequent 

occupancy of premises.................................. 123 
Fire. Dwelling-house. Occupancy .......................... 129 

Insanity. See EXPERT WITNESS.  

Internal Revenue............................................ 249 

Interstate Commerce. See SmoNox, J.  

Intoxicating Liquors. See, also, Appendix.................... 249 
Investment of Permanent School Fund........................ 384 

Judgment .................................................. 533 

Liquor License .............................................. 249 

Live Stock. See STATUTORY DAMAGES.  

Lord Campbell's Act........................................ 158 
Lotteries ................................................. 376-381 
McIver, Chief Justice.  

Opinion on dispensary liquor law, and dissent from second 
opinion .................. .......................... 250, 251 

McGowan, X.  
- In the case involving dispensary law................ 251 

Master and Servant.......................................... 651 
Maxwell.  

Fundamental rule in equity to do complete justice............ 420 

Merger of Lesser Offense in Greater........................... 507
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Municipal Corporation.  
Liability to pay United States license for brewing ............ 249 

Negligence.  
Engineer ............... ................................... 471 

Permission of parents to child to play on quiet street......... 471 

Nott, Chief Justice of United States Court of Claims.  

Delivers opinion of court as to the liability of the state of 

South Carolina to pay internal revenue tax............... 251 

Oral Extension.  
by agent ........................................... 122 

Parent and Child. See NEGLIGENCE.  

Payment ..................................................... 29 

Person.  
The terms "person" and "corporation" broad enough to include 

state ....................... ........................... 252 

Peterloo Riot. See BAYLEY, J.  

Pope, Justice.  
Dissents from opinion of court on the first decision as to con

stitutionality of dispensary liquor law................... 250 

Pratt, Lord Chief Justice.  
Opinion in conspiracy case.................................. 256 

Principal and Agent. See, also, WAVEB... ........................ 122 

Railroads.  
Courts can take judicial cognizance of the existence of a rail

road-as a public corporation-without pleading............651 

Right of Property.  
Trial of ............................................... 485, 486 

Riot. See PETERLOO RIOT.  

Roentgen Rays. See X-RAYS.  

"Routing." 
Railroad term ............................................. 166 

Salaries. See ASSIGNMENT.  

Search and Seizure... ....................................... 507 

Section 3 of Criminal Code................................... 507 

Simonton, J.  
Delivers opinion adverse to state of South Carolina as to the 

question, the sale of liquor under interstate commerce ...... 251 

Slocumb, Charles B. See AMES, JOHN H.  

Slocumb Law. See AMES, JOHN H.  

South Carolina.  
Dispensary law .......................................... 250 

Spies, People v.  
Allusion to .............................................. 256
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Statutory Damages .......................... ........... 153 
Tillman, Benjamin ................................... 250 
Tort.  

Cause of action for. See ACTIoN, TRANSITORY. ASSIGNMENT.  
Committed abroad ................................... 662 

Trial.  
Argument of counsel; the use of other means than articulation 506 

Undisclosed Principal. See PRINCIPAL AND AGENT.  
United States Liquor License............................. 249 
Variance.  

--- between indictment and proof...................'.... 332 
Waiver. See CRIMINAL LAW AND PROCEDURE.  

- of forfeiture by agent.......................... 122 

Waiver of Trial by Jury in Criminal Case................... 557 
White, J.  

Delivers opinion modifying opinion of SIMONTON, J........... 251 
Witness. See CATHOLIC PRIEST.  

Being compelled to give testimony against one's self. See 
Appendix.  

Wright, J.  
Dissents from reasoning, but concurs in conclusion of the 

court, as to the liability of the state of South Carolina to pay 
the internal revenue tax............................ 251 

X-Rays. See EVIDENoE.  

See, also, Appendix for sundry topica,
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Abatement and Revivor.  
Plea in abatement. See CRamiNAL LAW AND PROCEDURE, 24, 25.  

Under section 455 of the Code of Civil Procedure, providing 

that no action shall abate by the death of either or both 

parties, except an action for libel, slander, malicious 

prosecution, assault or assault and battery, for a nuisance, 

or against a justice of the peace for misconduct in office, 

an action by right of section 11, chapter 91a, Compiled 

Statutes, 1901, prohibiting trusts and providing for the 

recovery of damages by the persons injured thereby, would 

not abate on the death of the plaintiff, but could be re

vived and maintained by his personal representative.  

Cleland v. Anderson............................... 252 

Acceptance.  
Of goods sold. See SALES, 3.  
Of offer to sell. See SALES, 1.  

Accident Insurance. See INSURANCE, 1.  

Acknowledgment. See HOMESTEAD, 2.  

Acquiescence.  
In location of boundary line. See BOUNDABIES, 1.  

Action. See TAXATION.  
Accrual of right of action on county warrant. See COUNTIES 

AND COUNTY OrvicERS, 5.  
Action against voluntary association. See AssOCIATIONs.  

Action by trustee in bankruptcy. See BANKRUPTCY, 1, 2.  

Exclusiveness of statutory remedy. See FRAUDULENT CON

VEYANCES, 10. TAXATION, 3, 4. WATERS AND WATER COURSES, 

1, 2.  
Rights of action which pass to trustee in bankruptcy. See 

BANKRUPTCY, 6-10.  

The mere fact that two several contracts with different per

sons are for the same service, will not authorize joinder of 

causes of action against such persons on their several con

tracts. Stewart v. Rosengren....................... 445 

Adequate Remedy at Law. See CREDPo1rs' Bira, 2. MANDAmus, 1.  

Admissions. See ADVERSE PossEssION. CImiNAL LAW AND PRO

aEouRE, 38, EVIDENCE, 1-4. STIPULATIONS.  

(941)
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Adverse Possession.  
Agreement to Resurvey Boundary Line.  

1. An agreement between adjacent landowners to have the 
existing boundary line resurveyed, Is not such an admission.  
of its incorrectness as will interrupt a claim of adverse 
possession by either. Baty v. Elrod......... ............ 735 

2. Evidence tendered by plaintiff as to an agreement to sur
vey the land and relocate the line, if taken as true by the 
jury, held to be sufficient to prevent the further running of 
the statute of limitations, if such agreement had been shown 
to have been made before action was barred. Baty v.  
Elrod ............................................ 744 

3. Evidence offered by plaintiff did not tend to show that the 
agreement claimed by plaintiff to survey the land and re
locate the fence, was made before the lapse of ten years 
from the time when the ancestor of plaintiff's grantors was 
entitled to a patent, and was therefore insufficient to au
thorize a verdict for plaintiff. Baty v. Elrod.............. 744 

Beginning of Adverse Possession.  
4. As between individuals, possession of land acquired from 

the federal government may become adverse from the 
moment the entryman is entitled to his patent. Baty v.  
Elrod ............................................ 735 

Evidence.  
See also ante, 2, 3.  
5. Evidence of admissions by an occupant, tending to show 

that his possession was not adverse, which were not 
made until after sufficient time had elapsed to vest the 
title in him by adverse possession, ip properly excluded.  
Baty v. Elrod .......................................... 735 

6. Burden of proof to show that owing to the title of plain
tiff's grantor from the United States not having been per
fected for some years after he took possession of the land, 
defendant's possession under claim of ownership would not 
date from the time his possession became adverse to plain
tiff's, is on plaintiff. Baty v. Elrod...................... 744 

Mistake as to Boundary.  
7. In this state, possession may be adverse though the claim

ant occupies undei a mistaken belief that the land Is 
actually part of another tract, and that the true boundary 
is different than it really is. Baty v. Elrod.............. 735 

Questions for Jury.  
8. If there is no evidence as to when an entryman became en

titled to his patent to government land, it is proper to re
fuse an Instruction which leaves It to the jury to determine 
when possession of the land became adverse. Baty v.  
Elrod ........................................... 735
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Advice. See INSURANCE, 7.  

Advice of Counsel. See MALICIOUs PROSECUTION. 1.  

AfRdavits.  
Affidavit Taken in Other State or Foreign Country.  

1. An affidavit taken before a notary public of a sister state 
or of a foreign government, is properly received in support 
of a motion in the courts of this state, under sections 371 
and 375 of the Code of Civil Procedure. Browne v. Palmer, 287 

2. Section 1750 of the Revised Statutes of the United States 
[U. S. Compiled Statutes, 1901, p. 1196] confers on con
sular officers the power to perform any notarial act which 
any notary public is required or authorized by law to do 
within the United States. Such consular officer is a notary 
public within the meaning of the Code of Civil Procedure, 
sections 371 and 375, providing that affidavits and deposi
tions may be made and taken outside of the state before 
any notary public or other person authorized to take deposi
tions, so that a deposition taken by a consular officer is 
sufficient. Browne v. Palmer........................... 287 

Agency. See ParNCIPAL AND AGENT.  

Alteration of Instruments.  
1. Evidence examined, and held to show a mortgage had not 

been altered. Conkling v. Levie....................132, 137 

2. In an action for money laid out and expended for defend
ants at their request, one defendant alleged that the money 
was paid by the plaintiff as guarantor of a note signed by 
defendants but that the note had subsequently been 

materially altered without defendants' assent. An instruc
tion that a material alteration of the note, if shown, 
would be available to defendant only in case the jury 
found that he was surety, and that the plaintiff, when 
making the alteration, knew that fact, was erroneous. Ball 
v. Beaum ont ............................................ 56 

Amendment. See APPEA AND ERROR, 1. PLEADING, 1. STATUTES, 
1-5.  

Appeal and Error.  
Decisions reviewable. See post, 15. JUSTICES OF THE PEACE, 

1, 2.  
Discretion of lower court. See CRIMINAL LAW AND PROCED

URE, 2.  
Right of review. See CONSTITUTIONAL LAw, 4. INTOxICATING 

LIQuoRs, 6.  

Waiver of right of appeal from disallowance of claim. See 
STATE AND STATE OFFICERS.  

Arendments.  
1. Where an action for the recovery of money $a bnoght in
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Appeal and Error-Continued.  
the county court and taken by appeal to the district court, 
the petition can not there be amended so as to increase 

the amount prayed for beyond the jurisdiction of the county 

court. Spargur v. Prentiss......................... 222 

Assignment of Errors.  

See also CBIMINAL LAW AND PROCEDURE, 1.  

2. Error in refusing instructions must be specifically pointed 

out. Trompen v. Yates............................. 525 

3. Objections not assigned in a motion for a new trial or peti

tion In error will not be reviewed. Engel v. Dado........ 400 

Determination and Disposition of Cause.  

See also JUSTICES OF THE PEACE, 3.  
4. Where an order appointing a receiver is erroneously made, 

but is not reviewed until the main case In which the re

ceiver was appointed has been heard on appeal In this court, 

and on such appeal it is determined that the party apply

ing for the receiver is entitled to the rents and profits of 

which the receiver took possession, the order will not be 

reversed or set aside, as such action could not benefit 

either party to the action and would probably result in 

further litigation and costs. Sheldon v. Parker......... 634 

Harmless and Prejudicial Error.  

See also CIMINAL LAW AND PROCEDURE, 3, 4, 47.  

Instructions.  
5. Where a breach of contract is established, the injured 

party is entitled, at least, to nominal damages, but his ad

versary can not complain of an instruction which author

izes the jury to find in his favor if it is found that the 

breach has resulted in no damage. Jones v. Wattles........ 533 

6. Where in an action of ejectment defendants rely on a paper 

title, and also, as an alternative defense, upon adverse pos

session, an instruction which defines the latter, though it 

ignores the former defense, is not prejudicial to plaintiff.  

Baty v. Elrod..................................... 735 

7. When a petition misrecites a contract sued on, but it Is 

properly set out In the answer, and the action is tried upon 

the contract so set out, if the court has given to the jury 

the correct rule of damages for the alleged breach of the 

contract set forth in the answer, it is not error prejudicial 

to the defendant if he afterwards instructs them what is 

the measure of damages for a breach of a contract sub

stantially such as is set out in the petition, if the measure 

so given is also equally applicable to the like breach of the 

contract as recited in the answer. Chicago House-Wreck

ing Co. v. Stewart Lumber Co........................ 835



Appeal and Error-Continued.  
8. Where the charge to the jury, given on the court's own 

motion, contains a misstatement of the law, the question 
on review will be whether such misstatement misled the 
jury, and If it probably did, the judgment will be re
versed. Royal Neighbors of America v. Wallace.......... 543 

Reception of Evidence.  
9. As the findings of fact by the jury in equity cases are 

advisory only, if the court, having heard the testimony, 
adopts them and there is sufficient competent evidence to 
sustain them, errors in the admission of evidence are with
out prejudice. Welch v. Tippery.... .............. 604 

10. The admission of incompetent evidence, where it could in 
no way operate to the prejudice of the complaining party, 
is not reversible error. Lindell v. Deere, Wells & Co...... 87 

11. A judgment will not be reversed for the admission of an 
item of incompetent evidence, if It is followed immediately 
by competent evidence on the same point, corroborating the 
former. Jones v. Wattles................. .......... 533 

12. It is not reversible error to sustain an objection to a ques
tion put to a witness on cross-examination for the purpose 
of testing his competency to testify on the question of 
values, where his evidence as to such values is wholly 
Immaterial and could in no way prejudice the party com
plaining. Lindell v. Deere, Wells d Co. ..... ..-.... 87 

Submission of Issues to Jury.  
13. Where In an action upon a life insurance policy, by the In

structions of the court the jury are left at liberty to dis
regard all representations as immaterial to the risk, It is 
prejudicial error. Royal Neighbors of America v. Wallace.. 543 

Verdict.  
14. Where a verdict would have been without support in the 

evidence, had a jury obeyed an erroneous instruction, and 
the evidence on other phases of the case is conflicting, the 
verdict can not be upheld, because contrary to the instruc
tions. Ball v. Beaumont............................ 56 

Interlocutory Orders.  
15. Interlocutory orders and rulings will not be reviewed on 

appeal. Coleridge Creamery Co. v. Jenkins ............... 129 
Law of the Case.  

16. The rule of the "law of the case," does not apply to quds
tions of fact determined by the supreme court between the 
same litigants In the same cause of action, when there is a 
material and substantial change in the testimony reviewed 
at the different hearings. Phelps County Farmers' Mutual 
Ins. 00. v. Johnston............................... 59 

66

945INDEX.
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Appeal and Error-Continued.  
Mode of Review.  

17. Errors of law occurring at the trial of an equity case, can 
be reviewed only on petition In error, not by appeal.  
Browne v. Palmer.................................. 287 

Parties Entitled to Allege Error.  
See also post, 43.  
18. Telling the jury to constitute probable cause there must be 

enough facts and circumstances to warrant "a cautious 
man in believing the accused guilty," is not reversible 
error, where defendant himself has asked to have the ques
tion of the existence of probable cause submitted to the 
jury. Miles v. Walker............................. 728 

19. When, in an action for damages for an alleged breach of a 
contract, a party requests alternatively two inconsistent 
instructions with respect to the interpretation of the agree
ment, and an example of what would constitute a breach 
thereof, and the court accepts one of such requests and re
fuses the other, such party can not complain that the court 
erred in making the refusal. Chicago House-Wrecking Co. v.  
Stewart Lumber Co................................ 835 

20. An erroneous instruction directing a verdict in favor of 
certain defendants, participants in a joint wrong, affords no 
ground of complaint to co-defendants jointly and severally 
liable with them. Cleland v. Anderson................ 252 

Presumptions.  
See also CRIMINAL LAW AND PROCEDUE, 5.  
21. Error must affirmatively appear, and, in the absence of a 

bill of exceptions, the presumption is that the judgment is 
sustained by sufficient evidence. Spargur v. Prentiss ...... 222 

22. Where an answer in an equity suit to modify a judgment 
pleads former adjudication, and the plaintiff puts such 
plea in issue by a denial, in the absence of a bill of excep
tions, it will be presumed that the action of the trial court 
in not sustaining the plea is supported by sufficient evi
dence. Spargur v. Prentiss......................... 222 

23. Where affidavits on the issuance of a temporary order of 
injunction are not preserved in a bill of exceptions, this 
court will presume that they were sufficient to support the 
allegations of the petition and warrant the issuance of the 
order. State v. Jessen.................. ........... 515 

24. Plaintiff in error must bring a sufficient transcript of the 
record to show error affirmatively; and the proceeding will 
fail if there is not enough on the face of the transcript to 
cause the judgment to appear necessarily erroneous. Stew
art v. Rosengren. ................................ 445
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Appeal and Error-Continued.  
25. It is the duty. of the plaintiff in error, in all cases, to point 

out the errors by reason of which he claims the judgment 
should be reversed, and unless the error is affirmatively 
established by the record, the judgment will be affirmed.  
Nothdurft v. City of Lincoln........................ 434 

26. The inferences which may be drawn from the testimony in 
determining the propriety of a direction to find a verdict for 
one of the parties, must have some reasonable foundation in 
the facts shown. Nothdurft v. City of Lincoln............ 430 

27. In a case where a verdict has been directed by the trial 
court, the reviewing court will assume the existence of 
every material fact which the evidence of the complaining 
party establishes, or tends to prove. Nothdurft v. City of 
Lincoln .... ...................................... 434 

Questions Not Raised Below.  
See also ante, 3. CRIMINAL LAW AND PROCEDURE, 6.  
28. The objection that there was a misjoinder of parties plaintiff 

can not be urged for the first time on appeal. Thompson 
v. Rush .......................................... 768 

29. Instructions not excepted to will not be reviewed. Engel 
v. Dado ........................................... 400 

30. Where an instruction assumes to define the whole law of 
the case, and omits a material element from the definition 
given, it is reversible error, which may be relied upon, al
though no proper instruction has been requested by the 
party seeking to take advantage of the defect. City of 
South Omaha v. Hager............................ 803 

31. Where an instruction assumes to define the whole law of 
the case, and omits a material element from the definition 
given, it is reversible error, which may be relied upon, 
although no proper instruction has been requested by the 
party seeking to take advantage of the defect, unless such 
instruction is justified because the evidence requires a find
ing adverse to the defendant upon the issue as to such fact.  
City of South Omaha v. Hager............... ........ 805 

Questions of Fact, Verdicts. and Findings.  
See also CRIMINAL LAW AND PROcEDURE, 7, 8.  
32. A finding by the trial court, sustained by sufficient compe

tent evidence, will not be disturbed on appeal. Rank v.  
Garvey ........................................... 767 

33. An order of the district court based upon written evidence, 
and also the evidence of a witness upon oral examination 
in the presence of the court, will not be reversed if the evi
dence of such witness, if believed, will support the order, 
unless such evidence is clearly inconsistent with the estab
lished facts in the case. Male v. Dahlgrin.............. 524



Appeal and Error-Continued.  

34. The findings of a referee oa questions of fact have the force 

and effect of a verdict of a jury, and will be confirmed when 

supported by sufficient evidence. State v. Davis.......... 333 

35. Where there is some competent evidence tending to estab

lish every fact in issue, the verdict will not be set aside on 

the ground that-it is not sustained by the evidence, unless 

such verdict is clearly wrong. Seyfer v. Otoe County..... 566 

36. Where there is some competent evidence to establish every 

fact necessary to sustain a verdict, and the court are unable 
to say, upon an examination of the record, that it was 

clearly wrong, such verdict will not be set aside on the 

ground that it is not sustained by the evidence. Lindell v.  
Deere, Wells & Co................................. 87 

37. A judgment rendered on conflicting evidence, will not be 

disturbed in this court unless clearly wrong. Paxton v.  
Scott ............................................ 385 

38. The finding of the trial court upon contradictory testimony 

will not be disturbed if supported by sufficient competent 

testimony. Kendall v. Selby..... .................... 60 

39. Though money due on an unsettled book account will only 

bear interest at the rate of 7 per cent., beginning six months 

from the date of the last item, yet where, In a suit on such 

account, evidence is introduced showing that at the time 

the goods were ordered it was agreed between the parties 

that the account should draw interest at 10 per cent. after 

a certain date, and, on conflicting evidence on that point, 

the jury allowed such interest, the verdict will not be set 

aside for that reason. Lindell v. Deere, Wells & Co ........ 87 

40. Evidence held sufficient: 

To show that a mortgage had not been altered. Conkling 

v. Levie ... *.........................*.....132, 137 

To sustain finding 'that wife was bona-fide owner of prop

erty Involved in creditor's bill against husband. Jayne 

v. H ym er ................................................ 785 

To sustain finding of referee that county had population of 

less than 8,000, and therefore relator was entitled to hold 

office as clerk of district court. State v. Davis ............ 333 

To support findings in favor of certain alleged fraudulent 

grantees. Ayers v. Wolcott......................... 712 

To support a finding that certain conveyances were fraud

ulent as to creditors. Sheldon v. Parker ................ 610 

To sustain verdict for plaintiff in action against city for 

personal injuries caused by a defective viaduct. City of 

South Omaha v. Wrzesinski......................... 790

948 INDEX.
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Appeal and Error-Concluded.  
41. Evidence held insufficient: 

To sustain finding of nonliability of stockholders. Hamil
ton Nat. Bank v. American Loan & Trust Co.............. 67 
To sustain verdict for plaintiff in action for breach of 
covenants of warranty. Merrill v. Suing................ 404 
To show waiver of right of next of kin of deceased un
married person to control his place of burial. McEntee 
v. Bonacum .......................... ............ 651 
To sustain finding of nonliability of sureties on trustee's 
bond. Thompson v. Rush........................... 758 

Record. 
See also ante, 21-26.  
42. A clerk is not required, in certifying a transcript, to state 

in his certificate the date at which the paper is filed. If the 
certificate states that the instrument Is a true copy of the 
original and if the copy shows the proper filing mark, it is 
sufficient. POUND, C., in concurring opinion. Brown v.  
Chicago, R. 1. & P. R. Co........................106,114 

Right of Review.  
See also BRIDGEs, 6, 7.  
43. At a term of court subsequent to that at which the motion 

for a new trial was overruled, the unsuccessful party asked 
the court to render judgment on the verdict. Such party 
was not thereby precluded from obtaining a review of 
errors in the supreme court. Carlson v. Benton.......... 486 

Appearance.  
A general appearance without oljection waives any defect 

In jurisdiction of person of defendant. McCormick Har
vesting Machine Co. v. Scott......................... 479 

Arbitration. See CoNaACrs, 2, 3. INSURANCE, 5, 6.  

Argument of Counsel. See CimINAL LAW AND PROCEDURE, 29-32.  

Assessment. See INSURANCE, 7, 8. MUNICIPAL CORPORATIONS, 1-4.  
TAXATION.  

Assets. See BANKS AND BANKING, 1.  

Assignment of Errors. See APPEAL AND ERRoR, 2, 3. Ci
INAL LAW AND PRocEDURA, 1.  

Assignments. See MoRTGAGES, 1, 2.  

Associations.  
A voluntary association, unincorporated, which is not organ

ized to carry on some trade or business, or to hold property 
In the state, and does not in fact carry on a trade or busi
ness or hold property therein, can not sue or be sued as 
such. Cleland v. Anderson......................... 252
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Attachment.  
Trial of right to property attached. See JUsTICEs OF THE 

PEACE.  

Attorney and Client.  
Argument and conduct of counsel. See CiMINAL LAW AND 

PRocEDuRE, 29-32.  

Award. See MuNicIPAL CoRORATIONS, 13-16.  

Bailment.  
1. Defendant conducted a bath-house, in which was a large 

swimming pool, patronized by large numbers of people.  
The dressing rooms in connection with the swimming pool 
were not provided with locks, but a large number of drawers 
were provided in the office, in which the customers were re
quested to place their valuables. The proprietor of the 
bath-house was a bailee for hire of valuables so deposited, 
inasmuch as the deposit was a necessary incident to the busi
ness in which, the bailee made a profit. Sulpho-Saline Bath 
Co. v. Allen. ...................................... 295 

2. Having received property as bailee, the burden is on the 
ballee to show that it was lost without negligence on his 
part. Sulpho-Saline Bath Co. v. Allen................... 295 

Bankruptcy.  
Actions by Trustee.  

1. A trustee in bankruptcy must, in certain cases, resort to 
the courts of the state to recover property of the bankrupt 
fraudulently conveyed. In such cases he is entitled to all 
remedies and all relief that would be afforded any other 
party litigant under the same facts. Sheldon v. Parker.... 610 

2. Where a perqon has been declared a bankrupt under the act 
of congress approved July 1, 1898, the trustee appointed in 
that proceeding may maintain an action to set aside a con
veyance made by the bankrupt at any time within two 
years after the estate has been closed, provided the action 
was not barred by the laws of this state at the time the 
petition in bankruptcy was filed. Sheldon v. Parker...... 610 
Shreck v. Hanlon . ................................. 451 

Discharge.  

3. The discharge of a bankrupt is only personal to himself, 
and does not affect any lien, either by contract or by judi
cial proceedings, against property. Paxton v. Scott...... 385 

4. The question of fraud in conveyances made prior to July 1, 
1898, could not be determined in a hearing on application 
by a bankrupt for his discharge in the bankrupt proceed
ings. Paxton v. Scott............................. 385
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Property Which Passes to Trustee.  

5. The bankrupt act vests the assignee with title to all prop
erty conveyed by the bankrupt in fraud of creditors, and 
he may recover the interest of the bankrupt in the property, 
whether any creditor was in position to attack the transfer 
or not. Sheldon v. Parker.............................. 610 

6. Under section 70 of the bankruptcy act of 1898 [U. S. Com
piled Statutes, 1901, p. 3451], a cause of action which would 
'survive and pass to the personal representative of the plain
tiff, so that the avails thereof would be distributed in the 
administration of the estate, will pass to his trustee in 
bankruptcy. Cleland v. Anderson.................... 252 

7. An action for tort pending at the time of bankruptcy 
passes to the trustee of the bankrupt, and a purchaser and 
assignee thereof claiming under a trustee's sale may satisfy 
the claim. Cleland v. Anderson...................... 252 

8. Where the state statutes make a distinction between a 
plaintiff's interest In a pending action and his cause of 
action before suit brought, making the one assignable in 
cases where the other is not, the interest of a bankrupt in 
a pending action, which he might sell and assign, and of 
which his creditors might have the benefit on administra
tion of the estate, is to be held "property," within the pur
view of subdivision 5, section 70, national bankruptcy act, 
rather than a "right of action" under subdivision 6.  
Cleland v. Anderson... .......................... 273 

9. A right of action for tort, is not property within the 
meaning of the national bankrupt act; and, even though 
an action is pending thereon, such right does not pass to 
the trustee in bankruptcy. Cleland v. Anderson.......... 276 

10. An action for conspiracy whereby plaintiff was "driven out 
of business as a dealer' in lumber," under section 11, 
chapter 91a, Compiled Statutes, 1901, is an action in tort, 
and does not arise "from the unlawful taking or detention 
of, or injury to, his property," within the meaning of the 
federal bankrupt act. Cleland v. Anderson.............. 276 

Banks and Banking.  
Assets.  

1. The liability of stockholders of a banking institution under 
section 7, article 11b of the constitution, is not an asset 
of the corporation, but a subject-matter wholly distinct; 
and a receiver can enforce such liability only at the in
stance of the creditors, by direction of the court, and then 
only after the claims of the creditors have been judicially 
ascertained, and the assets of the corporation exhausted.  
Hamilton Nat. Bank v. American Loan & Trust Co......... 67
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Banks and Banking-Concluded.  
Liability of Stockholders.  

2. In order to constitute a corporation a banking institution 
within section 7, article 11b of the constitution, providing 
that stockholders in such a corporation shall be individually 
liable to its creditors for a certain amount, it Is not neces
sary that the corporation exercise all the functions of 
banking corporations. Hamilton Nat. Bank v. American 
Loan d Trust Co............. ..................... 67 

3. In determining whether a corporation is a banking institu
tion within the meaning of section 7, article 11b of the 

constitution, the court will look to its articles of incorpora
tion, its declared objects, the character of the business 
transacted, and the construction which the officers place 
on its charter powers in the management of its affairs, 
if such construction was not unwarranted by the charter.  
Hamilton Nat. Bank v. American Loan & Trust Co......... 67 

4. A corporation filed articles providing that the general 
nature of its business woqld be to negotiate loans, pur

chase and sell notes, mortgages, stocks and bonds, borrow 

money, receive money on deposit, and execute trusts. It 
received money on deposit, paid it out on checks, and 
bought and sold commercial paper and exchange on other 
cities. Under section 7, article 11b of the constitution, 
it was a bank, so as to render its stockholders liable for its 
debts. Hamilton Nat. Bank v. American Loan & Trust Co.. 67 

5. Evidence examined and found not to sustain a finding and 
judgment that stockholders were not liable under section 
7, article l1b of the constitution. Hamilton Nat. Bank v.  
American Loan d Trust Co.......................... 67 

Bar. See JUDGMENT, 1-4.  

Best and Secondary Evidence. See EVIDENCE, 6-8.  

Bill of Exceptions. See APPEAL AND EanoR, 21-23.  

Bills and Notes. See ALTERATION OF INSTRUMENTS.  

Assignment of note secured by mortgage. See MORTGAGES, .  

Actions. Pleading.  

1. In an action on a promissory note, an averment by the 
holder that he caused due notice of dishonor to be served 

on the last indorser but one is sufficient, in the absence of 

a motion to make more specific, to admit evidence that the 

notice was given to the last indorser and by him trans

mitted to the one next prior. Oakley v. Carr.............. 751 

2. An allegation that the executors of the estate of the payee, 
by virtue of the authority in them vested, sold and as

signed the note to plaintiff in a suit thereon, for a
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31lls and Notes-Continued.  
full and valuable consideration, is sufficient to raise the 
presumption of a valid sale, and that thereafter neither the 
estate nor the executors had any interest in the note or 
the mortgage security. Guthrie v. Treat.................. 415 

Bona-Fide Purchasers.  
3. Where a negotiable promissory note has been, before 

maturity, duly indorsed and delivered in escrow, with the 
contract of its purchaser to convey in consideration of it 
certain land, and proceedings were necessary to enable the 
purchaser of the note to convey the land and carry out 
the contract for which the note was taken, the fact that 
such proceedings were not completed, and the contract 
not fulfilled, and the note not delivered by the depositary 
to the purchaser until after it matured, will not deprive 
the buyer of the rights of a bona-fide purchaser before 
maturity, where he has completed the transaction in igno
rance of any defense. Cunningham v. Holmes............ 723 

Consideration.  
4. The recital of a consideration is not always conclusive.  

Opinion by HASTINGS, C. Davis v. Thomas...........26, 32 
Negotiability.  

5. A promissory note is not rendered non-negotiable by an 
agreement to pay the sum named "with exchange" on a 
point other than that at which it is payable. Haslach v.  
Wolf ............................................ 600' 

6. A provision in a note and mortgage that, in case of de
fault in some particular, the debt shall draw a higher rate of 
interest than would otherwise be the case, is in the nature 
of a penalty, Is non-enforceable, and its incorporation in 
the note does not affect its negotiability. Kendall v.  
Selby .. .......................................... 60 

7. A promissory note and the contemporaneous mortgage se
curing it, are to be construed together, and all persons 
charged with notice of the conditions of the mortgage are 
bound by its terms affecting the negotiability of the note.  
Kendall v. Selby.................................... 60 

8. A provision in a mortgage, which by the terms of the note 
to secure which it is given is made a part thereof, that the 
mortgagor shall pay taxes on the premises, and, on his 
failure to do so, the holder may pay the same, and the 
mortgage shall stand as security for such payment and 
interest thereon, does not affect the negotiability of the 
note. Kendall v. Selby............................. 60 

9. A provision in a mortgage, which by the terms of the note 
to secure which it is given is made a part thereof, that on
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Bills and Notes-Concluded.  
failure to comply with any of the conditions of the mort
gage, the whole debt shall become due and payable without 
notice to the mortgagor, does not affect the negotiability 
of the note. Kendall v. Selby........................ 60 

Notice of Dishonor.  
10. Notice of dishonor of a promissory note is sufficient if 

sent to the last indorser by the first mail of the day follow
ing dishonor, even though such indorser is an agent for 
collection merely, and he is entitled to one additional day 
to notify the indorser immediately preceding him. Oak
ley v. Carr. ...................................... 751 

11. Where the last indorser of a note receives notice of dis
honor on Saturday, his notice to the next prior indorser is 
timely if served on the following Monday. Oakley v. Carr.. 751 

12. The notice served by the last indorser of a note on a prior 
indorser need not be actually prepared by him, but he may 
adopt and utilize a notice sent him by the protesting 
officer, addressed to the next prior indorser. Oakley v.  
Carr ............................................ 751 

Presentment for Payment. Time.  
13. In order to hold the drawer liable on his check, it must 

be presented not later than the next day following its 
receipt, where the payee receives it in the place where 
the bank is located; and the holder is not relieved from 
this obligation by the facts that the check was received 
after banking hours and that collections were made 
through a clearing-house. Edmisten v. Herpolsheimer Co.. 94 

14. It is the duty of the holder of a check, if he receives it 
after banking hours, to present it during banking hours 
of the next day, if the bank is located in the same town; 
if not, then to forward it by mail the next day. On re
hearing, SEDGWICK, J., dissenting. Edmisten v. Herpol
sheimer Co......................................... 98 

Boards.  
Liability of city for torts of independent board. See Mu

NIcirAL CORPORATIONS, 18, 19.  
Of equalization. See MUNIcIPAL CORPORATIONS, 4.  

Bona-Fide Purchasers. See BILLS AND NOTES, 3.  

Bonds. See PINCIPAL AND SuRETY. TRuSTS.  

Boundaries. See ADVERSE POSSESSION.  
Acquiescence.  

1. Where a division line, supposed to be the true line estab
lished by the government survey, has been acquiesced in 
by the parties interested for more than ten years, it is con-
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clusive of the location of the boundary line. Clark v.  

Thornburg ........................................ 717 

Evidence.  
2. In determining boundary lines between lands, the testi

mony of a non-expert, who claims to have located the line 
from government monuments then in existence, may be 
accepted by the jury in preference to that of surveyors who 
have subsequently located a different line independently 
of such monuments. Baty v. Elrod.................. 735 

Government Surveys.  
3. If the location of section and quarter section corners by 

the original government survey can be ascertained, they 

are not to be moved, but will control all other surveys; 
but when the marks of the government survey have been 
obliterated, and the location of the corners by that sur

vey can not be established by witnesses who know where 
they were located, resort must be had to other evidence, 
and in the absence of any other proof, the measurements 
indicated by the field notes of the government survey must 

control. Clark v. Thornburg.................. ...... 717 

Questions for Jury.  

4. Whether a division line has been agreed upon as the line 

established by a government survey, or has been ac
quiesced in as the true division line, is a question of fact 
to be submitted to the jury in a proper case. Clark v.  

Thornburg ......................................... 717 

5. Plaintiff's showing the United States survey field notes, 
when applied to the land in dispute by a competent sur

veyor, supported his contention as to the boundary line In 

dispute, held sufficient where the monuments of the gov

ernment survey are no longer recognizable, to take that 

question to the jury, notwithstanding a former owner swore 
to the other location of the line as having been originally 

made from the government quarter-corner mounds, Baty 

v. Elrod ......................................... 744 
Variance in Line of Survey. Distribution.  

.6. Where, on a, line of the same survey and between remote 

corners, the whole length is found to be variant from 

the length called for, it is not to be presumed that the 

variance was caused from a defective survey of any part, 
but it must be presumed, in the absence of circumstances 

showing the contrary, that it arose from imperfect measure

ment of the whole line, and such variance must be dis

tributed between the several subdivisions of the line in 

proportion to their respective lengths. Brooks v. Stanley.. 826 

Breach, See COVENANTS. INSURANCE, 9 , 10. SALEs, 8-6.
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Bridges.  
Joint County Bridges.  

1. The liability of a county to contribute for the cost of the 

construction or repair of a bridge on a highway along the 
line between that and an adjoining county is purely stat

utory, and is based on sections 87, 88 and 89, chapter 78, 
Compiled Statutes. Saline County v. Gage County........ 839 

2. When a bridge is constructed on a county line and the 

entire cost thereof paid by one county, no cause of action 
arises against the adjoining county for contribution, in 

the absence of a contract in that behalf to which the latter 

county Is a party. Saline County v. Gage County.......... 839 

3. Where repairs on a bridge on a county line are paid for 

wholly by one county, in the absence of a contract in that 

behalf, to which the other county is a party, no cause of 

action arises against the latter unless it has refused to 

enter into a contract therefor. Saline County v. Gage 

County . .......................................... 839 

4. That a county allowed the work of construction of a bridge 

on the line between it and an adjoining county to proceed 

without objection, and, when completed, graded. the ap

proaches to the bridge, and that its inhabitants used the 

bridge, would not estop such county nor its taxpayers from 

denying the validity of a claim presented by the adjoining 

county to the latter county for half the cost of such bridge.  

Saline County v. Gage County........................ 839 

5. A county can become obligated to contribute towards the 

expenses of building a bridge over a stream upon a bound

ary line between itself and another county, either by en

tering in the first instance into a joint contract for the 

construction of such bridge in the manner prescribed by 
statute, or by subsequently ratifying a contract for that 

purpose. Saline County v. Gage County............... 844 

6. That a county board allowed the claim of an adjoining 
county for one-half the cost of a bridge erected on the 

county line, is not available as an estoppel on an appeal 

from the order allowing such claim. Saline County v.  
Gage County ...................................... 839 

7. When the county boards of adjoining counties have at

tempted to enter into a joint contract for the purpose of 

erecting a bridge over a stream dividing such counties, but, 
by reason of the neglect of requisite formalities, one of 

such counties fails of becoming obligated thereby, and the 

other, in good faith, and pursuant to the contract, builds 

and pays for the bridge, the former may ratify and con

firm the contract by the allowance in behalf of the latter 

of a claim for one-half the contract price of the structure,
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and a taxpayer can not defeat or annul such ratificati3n by 
appealing from the order of allowance. Saline County v.  
Gage County ..................................... 844 

& Chapter 78, Compiled Statutes, entitled "Roads," i'n so far 
as it relates to the- building of bridges over streams di
viding counties, is not in violation of the constitution.  
Cass County v. Sarpy County............... ......... 473 

9. A county is excused from contributing toward the expense 
of repairing a bridge over a stream dividing it from an 
adjoining county by the fact that the county making the 
repairs did so in violation of the law regulating the man
ner of making such repairs on bridges for the maintenance 
of which it is solely responsible. Cass County v. Sarpy 
County ........................................... 473 

See also COUNTIES AND COUNTY OFrCERS, 1.  

Liability for Injuries. Actions.  

10. In constructing and maintaining a bridge for public use, a 

municipality is not limited in its duty by the ordinary 
business use of the structure, but is required to provide for 
what may be fairly anticipated for the proper accommoda
tion of the public in the various occupations which may 
be pursued in the locality. Beyfer v. Otoe County......... 566 

11. In an actiol against a county by the administrator of the 

estate of a deceased person to recover damages alleged to 
have been caused by the breaking down of a bridge while 

the deceased was attempting to cross it with a steam 
traction engine and separator, it is for the jury to deter

mine whether the bridge was properly constructed and 
maintained, and whether the use the deceased was making 
of it, was unusual and extraordinary, and such as the 
county was not bound to anticipate. Seyfer v. Otoe County, 566 

Brokers.  
Fraud of Broker.  

1. An agent authorized by contract to sell real estate to any 

purchaser thereafter to be secured Is not guilty of fraud 

for failing to disclose the identity of a prospective pur
chaser, where it appears that the vendors neither asked 

nor made any attempt to ascertain who such purchaser 

was. Rank v. Garvey.................. ............ 767 

Ratiflcation of Broker's Acts.  
2. Where one authorizes an attorney in fact, by power duly 

signed and acknowledged, to make a certain contract for 
the purchase of land with certain parties and of a certain 

date, and subsequently ratifies the action of his attorney, 
it is immaterial whether he knew all the terms and con-
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ditions of the contract at the time it was made, and he will 
be bound by the contract made by such attorney. Rank 
v. Garvey .................. ...................... 767 

Building and Loan Associations.  
Foreign Associations. Usury.  

1. A foreign building and loan association, which reserves a 
greater rate of Interest than $10 per year on the hundred in 
a contract for the loan of money in this state, is not ex
empt from the penalties of the usury laws. Anselme v.  
American Savings & Loan Ass'n...................... 520 

2. A contract which provides for 6 per cent. Interest, pay
able monthly, on a loan of $1,500, and also for a premium 
of $1,500, to be paid by the borrower by taking stock of 
that amount in a foreign corporation, which has not com
plied with the state laws regulating building and loan 
associations, and making monthly payments on such stock 
of $9 each share until the sum is matured, is usurious.  
Anselme v. American Savings & Loan Ass'n.............. 520 

Burden of Proof. See ADVERSE POSSESSION, 6. BAILMENT, 2. IN
sTRUCTIONs, 4, 5.  

In action on trustee's bond. See TRUSTS, 3.  
In action to set aside fraudulent conveyance. See FRAUDULENT 

CONVEYANCES, 4.  
Of error on review. See APPEAL AND EnnoR, 24-27. CRIMINAL 

LAW AND PROCEDURE, 5.  

On settlement by administrator. See EXECUTORS AND ADMIN
IsTRAToRs, 3.  

Burial. See DEAD BODIES.  

Carriers.  
Authority of Agents.  

1. An agent employed to solicit traffic for a railroad company 
having no line in this state, has implied authority to bind 
his principal for the safe delivery of goods at a point be
yond its own line, and to contract over what road beyond 
that line the property shall be transported. Fremont, B.  
& M. V. R. Co. v. New York, C. & St. L. R. Co............ 159 
New York, C. & St. L. R. Co. v. Fremont, E. d M. V. R. Co.. 159 

Injury to Live Stock.  
2. Where a shipper agrees to personally accompany and care 

for live stock transported, and is given free transportation 
and supplied with the proper facilities, he can not com
plain of an Injury arising from lack of watering through 
his own fault. Chicago, St. P., M. & 0. R. Co. v. Schuldt.... 43 

Limitation of Liability.  
8. Carriers have a right to contract against their assump-
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tion of liability that accrues to them merely as bailees, 
and not as carriers. Chicago, St. P., M. d 0. R. Co. v.  
Schuldt ........................................... 43 

4. An agreement that the shipper shall accompany the stock 
and be responsible for its care, when proper facilities are 
supplied, is not a limitation of the carrier's liability, for
bidden by article 11, section 4, of the constitution. Chicago, 
St. P., M. & 0. R. Co. v. Schulat....................... 43 

5. Although a railroad company enters into a joint contract 
with another company for the transportation of goods to a 
point beyond the end of its own line, it is competent for 
it to enter into an express contract with the shipper limit
ing its liability to the transportation of the property over 
its own line. Fremont, E. d M. V. R. Co. v. New York, C.  
& St. L. R. Co...................................... 159 
New York, C. & St. L. R. Co. v. Fremont, E. & M. V. R. Co.. 159 

Census.  
The United States census reports, showing the population of 

a county, are not conclusive evidence that the population 
is in fact as given in such report. State v. Davis........ 333 

Certificate. See APPEAL AND Eaon, 42. TAXATION, 1.  

Certiorari. See APPEAL AND ERRO.  

Character. See QEIMINAL LAW AND PROCEDURE, 9, 10. MALIcIous 
PROSECUTION, 2. WITNESSES, 1, 2.  

Chattel Mortgages.  
Sufficiency of title of act relating to release. See STATUTES, 5.  
1. Mortgagees holding mortgages of various priority on the 

same goods, who are jointly in possession of them, may join 
in an action against the sheriff for depriving them of pos
session and converting the goods to his own use. Trompen 
v. Yates ......................................... 525 

2. Where chattel mortgagees hold mortgages of various pri
ority on the same goods, the fact that one mortgage, ex
ecuted- at the same time and as a part of the same trans
action, was without consideration, will not Impeach the 
other mortgages, where the parties act in good faith, sup
posing the first mortgage valid. Trompes v. Yates ...... 525 

Checks. See BILLs AND NOTES.  

Claims. See GUARDIAN AND WARD. STATE AND STATE OFFICERS.  
Against county for construction of bridge. See BEIDGEs.  
Evidence as to lost claim filed against city. See EvmDENCE, 

1, 6-8.  
Necessity of filing claim for award. See MUNICIPAL CORPORA

TIONS, 13.
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Clerks of Courts. See STATUTES, 9.  
The statute provides that the county clerk shall be ex

officio clerk of the district court in counties having less 

than 8,000 population. Quo warranto to test the respond
ent's right to hold such office. Action by attorney general 
on behalf of relator, the county clerk. Crucial question, 
Did county have less than 8,000 inhabitants? Referee 

found for relator, Sustained on the evidence. State v.  

Davis ............................................ 333 

Collateral Attack. See JUDGMENT, 5.  

Combinations. See MONOPOLIES.  

Common Carriers. See CARRIERS.  

Common Law. See MARRIAGE.  

Compensation. See EMINENT DoMAIN.  

Complaint. See CRIMINAL LAW AND PROCEDURE, 26. INDICTMENT 

AND INFORMATION.  

Conditions.  
Precedent to action to set aside fraudulent conveyance. See 

FRAUDULENT CONVEYANCES, 10.  

Precedent to foreclosure of mortgage. See MORTGAGESR 4.  

Consideration. See BILLS AND NOTES, 4. FRAUDULE#T Genvat 

ANCES.  

Conspiracy. See EVIDENCE, 2, 3. MONOPOLIES.  

Constitutional Law. See FINES. SEAErHtS 4WD SfIZUBES.  
STATUTES. TAXATION, 8-12.  

Double punishment. See CnMNAL LAw AND PBOCEDUR, 27.  

Construction of Constitutional Provosions.  

1. In construing constitutional provisions, the rule prevails 
that words shall be given their ordinary neaning, except 

where the context makes it plain that they have been useG 

in a technical sense. Hamilton Nat. Bank v. American 

Loan & Trust Go.................................. 67 

Due Process of Law.  
2. Annotated Statutes, section 9885, providing that all 

unclaimed fees and costs which have been paid and not 

demanded for two years shall be paid in by the justice 

or clerk under whose control such unclaimed fees or costs 

may be, to the school fund of the respective counties 

where such money belongs, is not unconstitutional as 

divesting the persons to whom the witness fees belong of 

their property without due process of law. Douglas County 

e. Moores .. 9........ ......... 284
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Imprisonment for Debt.  
3. Section 23 of chapter 50 of the Compiled Statutes provides 

that the payment of fines for the benefit of the school fund, 
imposed by that section and those preceding on one con
victed of the illegal sale of intoxicating liquor, may be 
enforced by imprisonment. The fine is in fact a punish
ment, so that the enforcement of its collection by imprison
ment is not in contravention of the constitution, which pro
hibits imprisonment for debt. Sothman v. State.......... 302 

Right of Review.  
4. Section 24 of the Bill of Rights, declaring that the right to 

be heard in all civil cases in the court of last resort by 
appeal, error or otherwise shall not be denied, is satisfied 
by any one of the proceedings specified. The remedy is in 
the alternative. Sothman v. State.................... 302 

Special Privileges or Immunities.  
5. Chapter 91a of the Compiled Statutes, 1901, defines and 

prohibits trusts, but provides that nothing therein shall 
be construed to prevent any assembly or association of 
laboring men from adopting such regulations as they may 
think proper with reference to wages. The exception of 
labor unions from the operation of the statute, is not con
trary to the constitutional prohibition (constitution, art.  

3, sec. 15) of the grant of special or exclusive privileges 
and immunities. Cleland v. Anderson................. 252 

Consuls.  
Authority of consular officer to take affidavit. See AFFIDAVITS.  

Continuance. See CRImiNAL LAW AND PRocEDuRE, 38.  

Contracts. See CARRIERs. SALES. SPECIFIC PERFORMAr-x(xcv. STA.ri-TE 
OF FRm~us.  

By guardian. See GUARDIAN AND WARD.  
Construction. See VENDOR AND VENDEE, 3.  
Parol evidence. See EVIDENCE, 18.  
Public contracts. See BRIDGES. COUNTIES AND CUuNTY Or

FICERS, 1.  

Agreements Contrary to Public Policy.  
1. Contracts of a corporation, in consideration of stated pay

ments to it, by which it professes to assist the holders of 
its contracts in the purchase of homes and in payment of 
the same, where under its scheme some of the contributors 
can obtain no assistance for more than 70 years, are un
lawful, as against public policy. State v. Nebraska Home 
Co.................................................... 30 

67
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Arbitration.  

See also INsURANcE, 5, 6.  
2. An agreement by which parties stipulate in advance not 

to enforce in the courts a substantial right which may 
subsequently be involved in dispute between them, but to 
submit such right to a private tribunal, though other ques
tions involved may be reserved for adjudication by the 
courts, can not be enforced. Hartford Fire Ins. Co. v. Hon, 555 

3. An agreement between parties to a contract that neither 
shall maintain a suit thereon after breach, but that all 
differences shall be settled by arbitration, is without bind
ing force. Hartford Fire Ins. Co. v. Hon.............. 555 

Contribution. See BRIDGES.  

Conversion. See TBOVER AND CONVERSION.  

Conveyances. See CORPORATIONS, 2. FRAUDULENT CONVEYANCES.  

HoMEsTEAD, 2. VENDOR AND VENDEE.  

Corporations.  
Dissolution.  

1. A corporation, organized under the laws of this state, 
which is engaged in a business forbidden by statute, or 
unlawful as against public policy, may be deprived of its 
charter and dissolved by proceedings in quo warranto.  
State V. Nebraska Home Co......................... 349 

Estoppel to Deny Corporate Powers.  
2. A party to a contract for the sale of realty to a corpora

tion, under which the corporation has erected valuable im
provements for its business, is estopped to assert that such 
property was not necessary for its business. Coleridge 
Creamery Co. v. Jenkins............................129 

Service of Summons on Foreign Corporation.  
3. A manager of an agency established in this state by a for

eign railroad corporation for the purpose of soliciting traffic 
over its line of road is a "managing agent," within the 
meaning of the statute with reference to service of sum
mons on such corporations. Fremont, E. d M. V. R. Co.  
v. New York, C. & St. L. R. Co.......................... 159 
New York, C. & St. L. R. Co. v. Fremont, E. & M. V. R. Co., 159 

Who May Question Ultra-Vires Act8.  

4. The state is the proper party to inquire whether a corpora
tion is acting ultra vires; and quo warranto is the remedy.  
Opinion by POUND, C. Coleridge Creamery Co. v.  

Jenkins ...................................... 129, 131 

Costs.  
Statutory provision allowing costs as taking property without 

due process of law. See CoNsTrraboNAL LAw, 2.
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Costs-Concluded.  
Right to Tax Costs.  

1. No costs of any kind cab be taxed in a case, unless the 
statute makes provision therefor. Douglas County v.  
Moores ........................................... 284 

2. The witness fees allowed by statute are a part of the costs 
in a case. At common law no costs were taxed or allowed.  
It is only because of the statute allowing it to be done 
that witness fees are taxed in any case tried in our courts.  
The legislature has a right to require that any citizen or 
resident of the state shall attend the courts of the state 
as a witness or juror without compensation or fee of any 
kind. This is a right belonging to the state in its capacity 
as sovereign. Without it, it would not be able to ad
minister justice among its citizens. The granting of pay 
to witnesses is a privilege extended, not a right which can 
be demanded. Opinion by DUFFIE, C. Douglas County v.  
Moores ........................................ 284, 286 

Counties and County Officers. See BRIDGES. CLERKS OF COURTS.  
TAXATION.  

Census report as evidence of population of county. See Evi
DENCE, 11.  

Contracts.  
1. One who furnishes labor and materials for the creation of 

a public work, in good faith, but in the absence of a contract 
such as is required by statute, Is entitled to recover their 
reasonable value, in the absence of a statute expressly or 
by necessary implication denying such right. Cass County 
v. Sarpy County.................................... 476 

Taxation.  
2. Where a county board has levied the full amount of tax 

allowed by law for a county general fund, and also design
edly levies a larger amount of bridge tax than is necessary 
for use in that fund, and immediately transfers a large 
part thereof to said general fund, the tax so unnecessarily 
levied and transferred, is levied for an illegal and unau
thorized purpose and Is void. Chicago, B. & Q. R. Co. -v.  
Lincoln County ................................... 228 

Transfer of County Funds.  
8. Section 4, article 3, chapter 18 of the Compiled Statutes 

of 1901, provides that the county commissioners may appro
priate to the general fund certain money that remains on 
hand In the county treasury, not required for the purposes 
for which it was levied. The levy made for another fund 
can not be transferred by the county board to the general 
fund before the tax has been collected. Bacon v. Dawes 
County ................................................. 191 
Tripp v. Dawes County.................................. 198
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Counties and County Offcers-Concluded.  
Warrants.  

4. Under section 34, article 1, chapter 18, Compiled Stattits, 
1901, providing that any warrant drawn after 85 per cent.  
of the amount levied for the year is exhausted, and when 
there are 'o funds in the treasury for the payment of the 
same, shall not be chargeable against the county, but may 
be collected against the county board, warrants drawn on 
the general fund of the county in excess of 85 per cent.  
of the levy for that fund, when there is no money in the 
treasury, belonging to that fund, are void. Bacon v.  
D aw es County .......................................... 191 
Tripp v. Dawes County.................................. 198 

5. No right of action accrues upon county warrants until there 
is money for their payment in the fund on which they 
are drawn, or the proper authorities have had opportunity 
to provide funds to pay them and have neglected to do 
so. Bacon v. Dawes County........................... 191 
Tripp v. Dawes County................................ 198 

County Clerks. See CLERxs OF COURTS.  

Courts.  
Contracts ousting courts of jurisdiction. See CONTRACTS, 2, 3.  

Authority of Supreme Court Over Inferior Tribunals.  
1. The authority of the king's bench over inferior tribunals 

Is, to the extent that it may be exercised by a writ of man
damus, a part of the original jurisdiction given by the 
constitution to the supreme court. State v. Graves........ 17 

Stare Decisis.  
2. As it is the settled practice of this court that a judgment 

will not be reversed for errors not argued in the briefs of 
counsel, a decision affirming a judgment does not become' 
a precedent as to any question not argued or expressly 
presented to the court, and left unnoticed in the opinion, 
although it might have been raised and, if raised, have 
been decisive of the case. Larson v. First Nat. Bank of 
Pender .. ............................. ........ 595 

3. A decision that an ordinary foreclosure suit In a court of 
equity could be maintained by a county to enforce a lien for 
delinquent taxes, without the prior issuance of a tax sale 
certificate, is a rule of practice, and not a rule of property 
to which the doctrine of stare decisis is applicable. Logan 
County v. Carnahan................................... 693 

Covenants.  
Breach of Covenants.  

1. A petition for an alleged breach of the covenant of general 
warranty in a deed, must allege an eviction, a surrender



Covenants-Concluded.  
or an attorning by reason of a paramount title. Sears 
v. Broady .... .................................... 207 

2. Evidence examined and found to be insufficient to sus
tain verdict for plaintiff in action for breach of covenants.  
Merrill v. Suing.................................. 404 

3. In aln action on a warranty deed for a breach of covenants 
of title and for quiet enjoyment, the plaintiff must allege 
and prove that he has been turned out of the possession 
of the granted premises, or some part thereof, or compelled 
to yield the possession thereof to one having a paramount 
title. Merrill v. Suing ... ............................ 404 

4. It appeared that plaintiff voluntarily redeemed the prem
ises from a mortgage without notice to, or demand upon, 
defendant. It clearly appeared that the covenant against 
incumbrances was broken March 21, 1889, and this suit 
was not commenced till the year 1900. Action on cove
nant of warranty was barred by the statute. Merrill v.  
Suing ........................................ 404, 415 

Covenants Running With the Land.  
5. A covenant of warranty does not run with the land, but 

is broken, If at all, when made. Sears v. Broady.......... 207 

Creditors' Bill.  
Action to Set Aside Conveyance of Homestead.  

1. An action in the nature of a creditors' bill can not be 
maintained to set aside the conveyance of property which 
is exempt to the defendant as a homestead. Jayne v.  
Hymer ........................................... 785 

Adequate Remedy at Law.  
2. It is error to dismiss a creditors' bill on finding that cer

tain of the defendants were indebted to the judgment debtor 
for rent, for the reason that plaintiff had an adequate remedy 
by garnishment, as one of the objects of such a bill is to 
avoid a multiplicity of suits. Benedict v. T. L. -V. Land & 
Cattle Co. ......................................... 236 

Judgment or Decree.  
3. It was error, in a creditors' bill, on a judgment against a 

corporation, to discharge the president of the corporation 
and the managin~g officer from an accounting for the assets 
which the evidence clearly showed he had received. Bene
dict v. T. L. V. Land & Cattle Co ......................... 236 

4. Where there was evidence in a creditors' bill showing that 
one of the defendants had purchased property of consid
erable value from the debtor, and he defaulted and refused 
to answer, it was error to dismiss as to him. Benedict v.  
T. L. V. Land d Cattle Co.......................... 236
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Creditors' Bill-Concluded.  
5. In a creditors' bill it was proper to enter a decree dis

missing it as to certain defendants, where the evidence 
showed that they had in good faith, without any knowledge 
of any indebtedness, purchased the property of the debtor 
and paid for the same. Benedict v. T. L. V. Land & Cattle 
Co.................................................... 236 

Criminal Law and Procedure.  
Appeal and Error.  

Assignment of Errors.  
1. Rulings of the court not alleged as error in the petition in 

error, will not be reviewed. Reed v. State................ 184 

Discretion of Lower Court.  
2. A motion for a change of venue in a criminal prosecution, is 

addressed to the sound discretion of the court. Goldsberry 
v. State .............................................. 312 

Harmless and Prejudicial Error.  
3. Where a defendant in a criminal case was asked on cross

examination whether he did not serve a term in a reform
atory institution, and an objection to the question was sus
tained, and the jury were directed to disregard it, the 
incident was too trivial to exert any influence in the de
cision of the case. Reed v. State...................... 184 

4. Where, in a criminal case, a witness has testified in rebuttal 
that the defendant had been arrested prior to the time of 
the charge for which he was being tried, and such evidence 
is stricken out on motion of the defendant, he can not 
predicate error thereon. McCormick v. State............ 337 

Presumptions.  
5. Under the rule that error must affirmatively appear, the 

burden is on the complaining party to show that an asser
tion of personal belief by counsel for the opposing party 
was not given as a deduction from the evidence. Reed 
v. State .................................. ............. 184 

Questions Not Raised Below.  
6. The objection that the issue in a criminal case was not 

formally made up before trial, can not be first raised on 
appeal. Reed v. State..................... ............. 184 

Questions of Fact, Verdicts and Findings.  
See also HOMICIDE. 4.  
7. On the hearing of the motion for a new trial in a criminal 

case, the decision of the trial judge upon an issue of fact 
will be permitted to stand if the evidence upon which it 
rests is fairly conflicting. Russell v. State................ 497 

8. Evidence held sufficient: 
To sustain verdict of guilty of murder. Russell v. Stcte.... 497
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Criminal Law and Procedure-Continued.  
To support a verdict of guilty of larceny. Wiegrefe v. State, 23 
In a prosecution for robbery to support a conviction for 
larceny. Reed v. State ....... ....................... 184 

Evidence.  

See also post, 38-48. HoMIcIDE, 1-3. INTOXICATING LIQUORS, 
3, 4. LARCENY.  

Character of Accused.  
9. Any evidence tending to sustain an hypothesis which Im

plies guilt, is relevant to the issue in a criminal case and 

can not be excluded on the ground that it impeaches de

fendant's general character. Russell v. State............ 497 

10. In a prosecution for felonious homicide, the defendant of

fered evidence of his previous good character, as being 

peaceful and law-abiding; on cross-examination, the wit

ness was asked if he had known of the prisoner's having 

been arrested. The overruling of the objection to this 

question was not error. McCormick v. State.............. 337 

Identification of Property Seized.  

11. It is not reversible error to permit a witness to testify 

in regard to the means which he employed to identify 

property which he had been instructed to seize for the 

purpose of being used as evidence in a criminal case.  

Russell v. State.......................................... 497 

Intoxication.  

12. Action for murder. Defense, dementia from disease and con

tinued intoxication. Non-expert testimony of witnesses ac

quainted with defendant, was admissible to show the de

gree of his intoxication on the night of the homicide, his 

appearance and actions and the witnesses' opinion as 

to the prisoner's ability to distinguish between right and 

wrong. ' McCormick v. State....................... 337 

Judicial Notice.  
Of worth of money. See LARCENY, 4.  

13. This court will take judicial notice that beer is an intoxi

cant. Bothman v. State........ .................... 302 

Opinion Evidence.  

14. A non-expert witness may give his opinion in regard to a 

matter which men in general are capable of comprehend

ing, when, from the nature of the case, it is impossible for 

him to lay before the jury all the pertinent facts so as to 

enable them to see the thing he is describing just as he 

saw It. Russell v. State ............................... 497 

Other Offenses.  
See also post, 44.  
15. Where the defendants are accused of buying and receiving 

stolen property, knowing it to be stolen, with intent to de-
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fraud the owners thereof, it is competent for the prosecution 
to offer evidence of other alleged receivings of stolen prop
erty, closely related in time, from one of the parties con
nected with the delivery in the principal offense charged, for 
the purpose of proving i ;:ter. Goldsberry v. State....... 312 

16. Where in a prosecution for receiving stolen property, the 
state offered testimony of otber allered receivings of stolen 
property, closely related in time to the offense charged, and 
the facts and circumstances surrounding such collateral 
offenses were connected with the prin ipal offense, so as 
to logically warrant the inference of guilty knowledge in 
receipt of the property described in the information, evi
dence of the coflateral offenses is competent and material, 
even though the person from whom the property was re
ceived in the collateral transaciions was not the only one 
concerned in the delivery of the property constituting the 
principal offense. Goldsberry v. State................... 312 

17. In a prosecution for receiving stolen horses with knovledge 
that they were stolen, the state's witness testified to having 
been introduced to a third person whom defendant stated 
was engaged in the same business in which witness was en
gaged, which was the stealing of horscs to be turned over to 
defendant at so much a heid. Witnces testified that at one 
time he met this third person at a point some distance from 
the defendant's esta2.s'pment, and the third person then 
had possession of five stolen horses, which he and witness 
together took to defendant's stables. The evidence of the 
delivery of the horses by such third person and of wit
ness's conversation with such person was competent. Golds
berry v. State......................................312, 320 

18. In the trial of an indictment for receiving stolen property, 
as disclosed by the record, certain tEstimony relating to 
other alleged receivings of stolen property was admissible 
in evidence for the purpose of proving guilty knowledge in 
respect of the offense for which defendants were being tried.  
Goldsberry v. State ..................................... 312 

19. Where an accused is on trial for buying and receiving stolen 
property, knowing it to be such, it is competent to offer 
testimony of other alleged receivings of stolen property 
from the same person concerned in the delivery in the 
principal offense charged, both prior and subsequent to the 
time of the offense as laid in the information, where such 
collateral transactions are closely related thereto in time.  
Goldsberry v. State ..................................... 312 

20. In a prosecution for receiving stolen property, the fact 
that the prosecution offered direct evidence as to guilty
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knowledge of the offense charged does not preclude It from 
also offering testimony of collateral offenses closely related 
in time and circumstances for the same purpose. Golds
berry v. State .................................... 312 

21. In a prosecution for receiving stolen property, where a wit
ness testified as to collateral transactions in which stolen 
property was alleged to have been delivered to the accused, 
testimony incidently given as to the larceny of other prop
erty not delivered to the accused was properly admitted.  
Goldsberry v. State ................................. 312 

22. In a prosecution for receiving stolen property, where a wit
ness testified as to the larceny of other property not de
livered to accused, the fact that he entered into details of 
the several transactions whereby he claimed to have de
livered stolen property to the defendants at other times than 
the one for which they were being tried did not render the 
admission of such testimony erroneous. Goldsberry v. State, 312 

Motion for New Trial.  
See also ante, 7.  
23. A motion for a new trial Is properly dealt with as an en

tirety; and, if it can not be sustained in the form in which 
it is presented, it is not error to overrule it. Reed v. State, 184 

Pleas in Abatement.  
24. Objection by the accused on the ground that there has been 

no preliminary examination for the crime charged, should be 
by plea in abatement. Reed v. State ................... 184 

25. Where a party has had a preliminary hearing, and has been 
held to answer to the district court, and an information is 
filed against him in such court, a plea in abatement that no 
warrant has been issued and served on him, based on the 
offense charged, and that he has never been arrested and 
brought into court on such charge, is not good. Sothman v.  
State ............................................ 802 

Preliminary Complaint.  
26. Where two offenses are charged in the same count of a com

plaint filed before an examining magistrate, such duplicity 
does not render the proceedings before such magistrate 
void; and It can not be successfully urged in abatement of 
an Information filed in the district court based on such ex
amination. Sothman v. State ............... .......... 302 

Punishment.  

27. Section 124 of the Criminal Code, declaring that, in case of 
embezzlement of public money, a fine equal to double the 

amount embezzled may be imposed in addition to imprison
ment, is not unconstitutional, as inflicting a double punish-
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ment on defendant, or awarding the injured party double 
damages. Everson v. State .......................... 154 

Sentence.  
28. Section 495 of the Criminal Code, providing that, before 

sentence is pronounced in a criminal case, defendant must 
be informed of the verdict of the jury, and asked whether 
be has anything to say why judgment should not be pro
nounced against him, is mandatory, so that where, after 
a verdict of guilty, sentence has been pronounced without 
complying with the provisions of said section 495, the judg
ment will be reversed, and cause remanded for judgment and 
sentence In conformity with the statute. McCormick v.  
State ............................................ 337 

Trial.  
Arguments and Conduct of Counsel.  

29. While considerable allowance Is made for professional en
thusiasm in the argument of a criminal case, it is never per
missible to ground an appeal for conviction upon facts not 
given in evidence at the trial. Reed v. State.............. 184 

80. It is highly improper for the prosecuting attorney. in a 
criminal case to declare to the jury his personal belief in de
fendant's guilt, unless such belief is given as a deduction 
from the evidence. Reed v. State ........................ 184 

31. There is no rule of law that limits counsel in debate to mere 
articulation. He may use any appropriate vehicle of thought 
to carry his conceptions of truth to the jury. Russell v.  
State .. ......................... ............ 497 

32. A party desiring to take advantage of the misconduct cf 
opposing counsel in the argument of a case, should season
ably object to the remarks complained of and then enter an 
exception, if the court rule adversely or refuse to make a 
ruling. Reed v. State ....................... ....... 184 

Custody, Conduct and Deliberations of Jury.  
83. The ancient practice of keeping the jury out while de

liberating, without food, drink, fire, light or opportunity for 
sleep, was never in vogue in this state. The rule is that a 
verdict can not stand which is the result of any species of 
coercion. Russell v. State ................... ........ 497 

34. The length of time a jury shall be kept together In consulta
tion, is a matter over which the trial court has a large dis
cretionary power; but the verdict must in every case repre
sent intellectual conviction and not mere lack of physical 
endurance. Russell v. State ......................... 4g 

35. The fact that a jury has been kept together an unusually 
long time without reasonable opportunity for sleep, will not
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vitiate the verdict if it is shown that the agreement was 
deliberate and voluntary and not due to fatigue or ex
haustion. Russell v. State .............................. 497 

36. Discussion by the jury of irrelevant matters upon which 
counsel for defendant based an appeal for acquittal, does not 
constitute misconduct within the meaning of section 490 
of the Criminal Code. Russell v. State ................... 497 

37. The modern practice, both in civil and criminal cases, is to 
send to the jury room all instruments, articles and docu
ments, except depositions, which have been received in 
evidence, and which will, in the opinion of the trial judge, 
aid the jury in their deliberations. Russell v. State........ 497 

Instructions.  

38. Admissions to Avoid Continuance.-Where the prosecu
tion, to avoid a continuance, admits that an absent witness 
will testify as alleged in the affidavit for continuance, and 
such affidavit is admitted in evidence in lieu of the testi
mony of the absent witness, it is not error to charge the 
jury that the state does not admit the truth of the matter 
alleged in the affidavit, but only that the witness would 
testify as therein alleged, and that such evidence should be 
weighed and considered the same as the testimony of other 
witnesses in the case. McCormick v. State ................ 337 

39. Assumption of Facts.-In a prosecution for murder, where 
the prisoner introduced evidence of his previous good char
acter, an instruction that if the jury were satisfied that, 
notwithstanding his former good reputation, the proof shows 

beyond a reasonable doubt that he is guilty of the crime 
charged, then the former good reputation of the defendant 
would not be a defense, was not erroneous, as assuming 
that proof of good character was offered as a defense. Mc
Cormick v. State...................................... 337 

40. Elements of Offense.-In a trial for felony, it is error 
for the court to instruct the jury that they may convict 
the defendant without finding a specific fact which con
stitutes one of the essential ingredients of the offense 
charged. Goldsberry v. State ............................ 312 

41. Flight of Accused.-Where it appeared that the defendant 
had no opportunity to escape after he knew that he was sus
pected of the crime, an instruction that the fact that he made 
no effort to escape should be considered as evidence of his 
innocence was properly refused. Reed v. State............ 184 

42. Innocence.-In a criminal prosecution, an Instruction that 
defendants should be acquitted, if there is evidence sup-
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porting any theory of their innocence, is properly refused.  
Reed v. State ..................................... 184 

43. Interested Witnesses.-In a criminal prosecution, where 
the state relies upon the evidence of detectives employed 
for the purpose of procuring testimony against the ac
cused, it is reversible error to instruct the jury that they 
should give to the testimony of such detectives "the same 
consideration as to any other testimony in the case, giving 
it such weight as, considering the nature of the same, their 
opportunities for knowing the facts of which they testify 
and their appearance and demeanor upon the witness stand 
and all the other elements which go to their credibility, in
cluding their interest and bias, and to give their testimony 
such weight as under all circumstances the same is, in your 
judgment, entitled to receive." Fruide v. State............ 244 

44. Other Offenses.-In a prosecution for receiving stolen prop
erty, where evidence of collateral offenses is admitted to 
show guilty knowledge, an instruction is not erroneous be
cause it omits to charge the jury that the receipt of stolen 
property in the collateral transactions must have been with 
the knowledge that it was stolen. Goldsberry v. State ...... 312 

45. Province of Court and *Jury.-In a trial for a felony the 
presiding judge is without authority to determine the issue 
or any of the questions of fact involved in the issue. That 
power belongs exclusively to the jury, regardless of the state 
of the evidence. They must be fully satisfied of the ex
istence of every fact constituting an element of the crime 
charged, and it can not be assumed that they are so satisfied 
because they ought to be. Goldsberry v. State............. 312 

46. Reasonable Doubt.-It is not error, in a criminal case, to 
charge that the jury are not at liberty to disbelieve as jurors, 
if from all the evidence they would believe as men, and that 
their oath Imposes on them no 6bligation to doubt, where 
no doubt would exist had no oath been administered. Reed 
v. State . ........................................ 18 

47. Withdrawal of Erroneous Instructions.-The giving of an 
instruction which is an inaccurate statement of the law, is 
not reversible error, where it is immediately withdrawn and 
a proper instruction substituted. Reed v. State............ 184 

Reception of Evidence.  
48. An objection that evidence is incompetent, irrelevant and 

immaterial, does not raise the question of a sufficient 
foundation laid for the admission of such testimony. M
Corm ick v. State ........................................ 337

D72 INDEX.
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Verdict.  
See also VERDICT.  

49. Upon the trial of an information charging an offense con
sisting of different degrees, the jury may acquit the de
fendant of the degree charged and convict him of any of the 
inferior degrees. Russell v. State ..................... 497 

Venue.  
See also ante, 2.  
50. If, on a motion for a change of venue in a criminal case, 

there is no reasonable ground shown on which to found a 
belief that the accused can not have a fair trial, it is not 
error to deny such motion. Goldsberry v. State .......... 312 

51. Prosecution under section 117 of the Criminal Code for 
receiving stolen chattels. Motion by defendants for change 
of venue on the ground of prejudice, supported by the affi
davits of forty citizens of the county in which the prosecu
tion was instituted to the effect that there existed a strong and 
general belief that defendants were guilty and that because 
of such belief and general bias and prejudice, affiants be
lieved it would be impossible to obtain a fair jury. There 
was also some showing that because of the activity of citi
zens generally, and the prejudice against defendants, they 
had great difficulty in procuring bail, though amply able to 
indemnify their sureties, and that the signers of their bail 
boyd had, because of the opposition and criticism of the citi
zens, withdrawn their names. The defendants filed affidavits 
to the effect that exaggerated reports had been circulated rel
ative to their connection with various crimes, and that they 
had kept headquarters for a large gang of horse thieves, 
and had handled hundreds of horses, knowing them to 
be stolen property. The state presented affidavits, by 100 
or more citizens from different parts of the county, stating 
that no strong feeling, bias or prejudice existed, or that, if 
there was any such, it was confined to the immediate vicinity 
of the county seat. A denial of this motion was not an 
abuse of the trial court's discretion. Goldsberry v. State, 312, 315 

Damages. See EMINENT DOMAIN. INTOXICATING LIQUORS, 1, 2.  
MALIClous PROSECUTION, 2.  

Breach of warranty. See SALES, 3-5.  
Opinion evidence as to amount. See EviDNCE, 16.  

Future Damages.  
1. In an action for personal injuries, compensation can be 

recovered only for such future damages as are shown with 
reasonable certainty to be a consequence thereof. Chicago, 
R. I. d P. R. Go. v. McDowell.................. ..... 170
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Damages-Concluded.  
Measure of Damages.  

2. The general rule is that the injured party is entitled to re
cover such damages as naturally and reasonably result from 
a breach of a contract or as may reasonably be supposed to 
have been in contemplation of the'parties as a result of such 
breach when the contract was made. Opinion by ALBERT, C.  
Punteney-Mitchell Manufacturing Co. v. Northwall Co.....5, 12 

Dead Bodies.  
1. Ordinarily the right to the custody and to decide upon the 

final place of burial of the body of a deceased unmarried 
person resides in his next of kin, and this right the courts 
will not lightly disregard, or treat as having been waived 
or relinquished, except upon clear and satisfactory evidence 

.of conduct indicative of a free and voluntary intent and pur
pose to that end. McEntee v. Bonacum................... 651 

2. Evidence examined, and held not to be sufficient to show 
that the next of kin of a deceased unmarried person waived 
her right to decide upon his place of burial. McEntee v.  
Bonacum .............................................. 651 

Decisions. See CounTs, 2, 3.  

Declarations. See EVIDENCE, 1-4.  

Deeds. See COVENANTS.  
Sheriff's deed. See EXECUTION.  

Demurrer. See PLEADING, 6, 7.  

Depositions. See AFFIDAVITS.  

Descent and Distribution.  
Agreements as to distribution of decedent's estate. See 

TRusTs, 1.  

Detectives. See CRIMINAL LAW AND PROCEDURE, 43.  

Directing Verdict. See APPEAL AND ERROR, 20, 26, 27.  

Discharge. See BANKRUPTCY, 3, 4. MORTGAGES, 9.  

Discretion of Court.  
As to admission In evidence of X-ray photograph. See Ev

DENCE, 9, 10.  

As to change of venue. See CRIMINAL LAW AND PnoCsDvn 1 .  
2, 51.  

Dismissal. See CREDITORS' BILL.  
Dismissal of judgment without prejudice, as bar. See June

MENT, 2.  

Disqualification. See JuDGEs.  

Dissolution. See CORPORATIONS.  

Distribution. See DESCENT AND DISTRBUTION.
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Divorce.  
Remarriage of divorced persons. See MARRIAGE.  

Dockets.  
Failure to enter cause on trial docket. See JUDGMENT, 7.  

Documents. See EVIDENCE, 9-11.  

Due Process of Law. See ConsTITUTrONAL LAw, 2.  

Duplicity.  
In preliminary complaint. See CamlNAL LAW AND PROCEDURE, 

26.  

Ecclesiastical Law. See RELIGIOUS SOCIETIES.  

Ejectment.  
Harmless error in instruction as to defenses in action of eject

ment. See APPEAL AND ERROR, 6.  
Evidence in an action of ejectment held to show that defend

ant and her grantors originally took possession of the land 
in dispute as owners, and have ever since so claimed and 
held it. Baty v. Elrod..... ......................... 744 

Election of Remedies.  
If, in attempting and designing to make an election, one puts 

forth an act or commences an action in ignorance of sub
stantial facts which proffer an alternate remedy, and the 
knowledge of which is essential to an intelligent choice of 
procedure, his act or action is not binding; but he may, when 
informdd, adopt a different remedy. Pekin Plow Co. v.  
Wilson . ........................................... 115 

Elections.  
Session Laws, 1899, Chapter 27-the primary election law

being an original enactment and complete in itself, does 
not contravene section 11, article 3 of the constitution, al
though section 6 operates indirectly as an amendment of 
section 1 of the general registration law. De France v.  
Harmer ............................................ 14 

Embezzlement. See FiNEs.  

Eminent Domain. See MUNICIPAL CoRPoRATIoNs, 13-16. WATERS 

AND WATER COURSES, 6.  

Compensation.  
1. An agreement duly carried out that the county shall expend 

a stipulated sum in improving a road at the claimant's re
quest and for his benefit in lieu of damages, constitutes due 
compensation for land taken in laying out the road. Welch 
v. Tippery. ....................................... 604 

2. Nothing short of actual payment, or its equivalent, to the
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owner, of damages assessed, constitutes compensation for 
property wrested from him under the power of eminent do
main. Brown v. Chicago, H. I. & P. R. Co................. 106 

3. Application for modification of former judgment examined 
and denied. Brown v. Chicago, R. I. & P. R. Co............ 106 

Equity.  
In equity cases the district court may, in its discretion, sub

mit to a jury any question of fact involved. Welch v.  
Tippery ............................................... 604 

Estoppel. See APPEAL AND ERROR, 18, 19, 43.  
Of tenant to dispute title of landlord. See LANDLORD AND TEN

ANT, 6.  
To allege inconsistent provisions in contract. See SPECIFIC 

PERFORMANCE, 2.  

To assert invalidity of mortgage on homestead. See HomE
STEAD, 2.  

To avoid or forfeit insurance policy. See INSURANCE, 11-20.  
To deny corporate powers. See CoRPoRATIoNs, 2.  
To deny liability as surety. See PRINCIPAL AND SURETY.  
To deny liability to contribute to expense of construction of 

bridge. See BRIDGEs, 4.  
To deny validity of award for damages. See MUNICIPAL CoB

PORATIONS, 15.  

A person who has contracted to sell realty to a corporation 
is estopped to avail himself of the statute of frauds, where 
improvements far exceeding the value of the land were made 
with his knowledge and participation, and in reliance on 
the contract, though at the time he had no title to or 

possession of the property he contracted to sell. Coleridge 
Creamery Co. v. Jenkins................................ 129 

Eviction. See COVENANTS.  

Evidence. See ADVERSE POSSESSION, 5, 6. ALTERATION OF INSTRU

ME.TNs. APPEAL AND ERROR, 32-41. BOUNDARIES, 2. BURDEN 

OF PROOF. CRIMINAL LAW AND PROCEDuRE, 9-22. E.TEuTTENT.  

FRAUDULENT CONVEYA NCER, 2-4. INSTRUCTIONS. MALICIOUS 

PROSECUTION, 3, 4. PRESUMPTIONS.  

Certificate of tax sale. See TAXATION, 1.  

Conflicting evidence. See APPEAL AND ERRoR. 37-39. CRIMINAL 

LAW AND PROCEDURE, 7.  

Deed of sheriff. See EXECUTION.  

Delivery of insurance policy. See INSURANCE, 2.  

In action for breach of covenants. See COVENANTS.  

In action for injuries in street. See MUNICIPAL CoRPoA

TIoNS, 5.



INDEX. 977 

Evidence-Continued.  
In action on trustee's bond. See TRUSTS, 2-4.  
Reception of evidence at trial. See APPEAL AND ERROR, 9-12.  

CRIMINAL LAW AND PROCEDURE, 48.  
Record of conviction of crime. See WITNESSES, 1, 2.  
Testimony of court reporter from notes. See WITNESSES, 4.  

Admissions and Declarations.  
1. Where the person who was the city clerk at the time a 

claim against the city for personal injuries was mailed 
to him was no longer in office, and beyond the jurisdiction 
of the court, a letter written by him to plaintiff's attorney 
at or near the time he received the claim, in which he 
certified under his hand and the seal of his office that he 
had received and filed it on a date named therein,-his 
signature being duly and properly identified,-was properly 
received in evidence to establish the date on which the 
claim was in fact filed. City of South Omaha v.  
Wrzesinski ............................... ............. 790 

2. Where the express object of an association of retail dealers 
is to prevent competition by wholesalers in selling to con
sumers directly, or to retail dealers not eligible to member
ship in the association, the acts of any of its members or 
of any persons acting in concert with them, in endeavoring 
to prevent or hinder sales by wholesale dealers to a par
ticular retail dealer not eligible to membership, are in 
furtherance of the common design, and may be shown in 
evidence against all, whether directly participated in or 
expressly authorized by the association as a whole or not 
Cleland v. Anderson................................... 252 

3. Evidence of acts and declarations of persons alleged to 
have been engaged in an unlawful combination, in further
ance of its purpose, is admissible, not only to charge the 
several persons engaged therein with the consequences of 
such acts, but also to show the existence and extent of the 
combination. Cleland v. Anderson...................... 252 

See also INSTRUcTIONs, 6.  

4. The declarations of a deceased person made to a third 
party, as to his knowledge of the condition of a bridge, 
which gave way while he was attempting to cross it and 
caused his death, be-are the accident occurred, may be 
received in evidence as tending to establish contributory 
negligence. Seyfer v. Otoe County...................... 566 

Authority of Federal Congress.  
5. The federal congress is not authorized to prescribe rules 

governing the admission of evidence in the courts of this 
state. Sulpho-Saline Bath Co. v. Allen.................. 295 

68
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Best and Secondary Evidence.  
6. Where it appears that it was the custom of a city clerk 

to make no record of claims presented to him for damages 
against the city, but simply to file them and place them in 
a receptacle kept for that purpose, to await the action of 
the council, and that an original claim so filed was lost 
and could not be produced, secondary evidence may be re
ceived to establish the facts relating to the filing thereof.  
City of South Omaha v. Wrzesinski. .................. 790 

7. The recorded proceedings of the city council, reciting that 
a lost claim was before that body for consideration about 
the time it was alleged to have been filed, may be read in 
evidence for the purpose of showing that a claim was in 
fact filed. City of South Omaha v. Wrzesinski............ 790 

8. Where the evidence discloses that the plaintiff's attorney 
had mailed a claim against the city for personal injuries to 

- the city clerk, that it was lost, that he had kept a carbon 
copy Of it, which he produced and properly identified,
the court did not err in allowing such copy to be read 
to the jury to prove that the claim, in form and substance, 
complied with the requirements of the law. City of South 
Omaha v. Wrzesinski.... .......................... 790 

Demonstrative Evidence.  
9. To constitute a foundation for the introduction of an 

X-ray photograph in evidence, it is not essential that it 
appear that it was taken by a competent person, nor that 
the condition of the apparatus with which it was taken 
and the circumstinces under which it was taken, were 
such as to insure an accurate picture, where it has been 
shown by the evidence of competent witnesses that it truly 
represents the object it is claimed to represent. Carl
son v. Benton..................................... 486 

10. The discretion of the trial judge in the reception of an 
X-ray photograph in evidence, is not absolute. Its exclu
sion on the ground that sufficient foundation has not been 
laid, where there can be no question as to the accuracy of 
the photograph, is error. Carlson v. Benton............. 486 

Documentary Evidence.  
11. Evidence allunde the census reports may be resorted to 

for fixing the population of a county. State v. Davis..... 333 

Judicial Notice.  
See also CIMINAL LAW AND PROCEDURE, 13.  
12. A court will take judicial notice of its own records; and 

the process by which it has acquired jurisdiction need not be 
introduced. Stewart v. Rosengren.................... 445
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13. Where a statute authorizes executive officers to make gen

eral rules for the conduct of public business, and such rules 
are duly made and published, the courts will take judicial 
notice of them. Larson v. First Nat. Bank of Pender..... 595 

14. The rule that a court. can take judicial notice that goods 
are of some value, should not be extended beyond such 
articles of personal property as are familiar to persons 
generally. Opinion by ALuERT. C. Punteney-Mitchell Mfg.  
Co. v. Northoall Co.................................5, 13 

Opinion Evidence.  
See also CR21IrNAL LAW ANt) PROCEDURE, 14. WITNSsEs, 3.  
15. It is improper to permit an expert to give his opinion on the 

ultimate fact to be determined by the jury. Read v. Valley 
Land f Cattle Co...................................... 423 

16. It is an invasion of the province of the jury in the trial of 
a cause to permit an expert to give his opinion as to the 
amount of damages which should be awarded. Read v.  
Valley Land & Cattle Co............................... 423 

17. Where it is practicable to place before the jury all the facts 
supporting the opinion of a non-expert, the witness should 
be restricted in his testimony to such facts, and the jurors 
left to form their opinion from the facts alone, without 
the aid of the opinion of the witness. Read v. Valley Land 
&.Cattle Co.......... .......... 42 

Parol Evidence.  
18. Where the record shows that a claim by a land-owner for 

damages for land taken in laying out a road was rejected 
and at the same time the sum claimed was appropriated to 
improving the road, parol evidence is admissible to prove 
an agreement to release the claim in consideration of the 
appropriation and improvements. Welch v. Tippery....... 604 

Exceptions, Bill of. See BILL oF EXCEPTIONS.  

Exchange. See BILLS AND NOTES, 5.  

Execution.  
Sheriff's Deed.  

1. Under the direct provisions of the Code of Civil Procedure, 
section 500, a sheriff's deed is of itself prima-facie evidence 
of the validity of the judgment pursuant to which the ex
ecution sale was made. Everson v. State................ 154 

2. Under the direct provisions of the Code of Civil Procedure, 
section 500, a sheriff's deed is of itself prima-facie evidence 
that the grantee holds all the title and interest in the land 
that was held by the judgment debtor at the time of the 
rendition of the judgment, or at any time thereafter up 
to the sale of the premises. Everson v. State ............ 154



Executors and Administrators.  

Debt of Insolvent Administrator.  

1. Where one is indebted to a person who dies intestate and 

afterwards becomes administrator of his creditor's estate, 

if he be solvent and able to pay the debt at the time of his 

appointment, or any time during the administration of his 

office, and before his final settlement and discharge, he will 

be required to pay over to the estate, in cash, the amount 

of his antecedent debt. Howell v. Anderson.............. 575 

2. Where an administrator, at the time of his appointment, 
was hopelessly insolvent, was so during his entire admin

istration, and remained in that condition up to and in

cluding the time of his final settlement, he will be permitted 

to turn over the evidence of his uncollectible debt to his 

successor, or other proper authority, and will be discharged 

from official liability therefor. Howell v. Anderson ....... 575 

3. If an administrator seeks to be discharged from his official 

liability for an antecedent debt on account of his insolvency 

and total inability to pay the same, the burden is upon 

him to establish that fact. Howell v. Anderson........... 576 

Exemptions.  
Construction of Exemption Laws.  

1. Exemption laws are to be liberally construed. Opinion by 

ALBERT, C. Dargan v. Williams ..................... 1, 3 

Exchange of Property. Increase. Payment of Mortgage.  

2. The exemption provided by section 531b of the Code of 

Civil Procedure, extends to property taken in exchange for 

the property therein mentioned, as well as to the increase 

of such property, subject to the limitation therein fixed as 

to amount. Dargan v. Williams..................... 1 

3. Under section 531b of the Code of Civil Procedure, provid

ing that there shall be exempt to every resident of the 

state, who was disabled in the United States service as a 

soldier, all pension money hereafter secured, and all prop

erty hereafter purchased or improved exclusively there

with, not exceeding two thousand dollars in value, personal 

property of less than two thousand dollars in value, on 

which a mortgage lien has been discharged with money 

received as a pension, is exempt from execution. Dargan 

v. Williams .....................................  

Filing.  
Necessity of filing claim for award. See MuNIcIPAL CORPORA

rIous, 13.  

Findings. See APPEAL AND ERo, 32-4L

980 INDEX.
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Pines.  
Enforcement of fine by Imprisonment. See CONSTrrUTIONAL 

LAw, 3.  
Fine for Embezzlement of Public Money.  

See also CRIMINAL LAW AND PROCEDURE, 27.  
1. Section 5, article 8 of the constitution, declaring that fines 

shall be for the benefit of the school fund, does not pro
hibit the legislature from authorizing a judgment n a 
criminal action which shall operate in favor of the party 
whose money or effects have been embezzled, as compensa
tion for the value of the thing embezzled, and liquidated 
damages for the injury sustained. Everson v. State........ 154 

2. Section 124 of the Criminal Code provides that, in case of 
embezzlement of public money, a fine in double the amount 
embezzled may be imposed, in addition to imprisonment, 
which shall operate as a judgment at law for the use of the 
party whose money or property has been embezzled. Section 
5, article 8 of the constitution, provides that all fines col
lected shall become a part of the public school fund. Not
withstanding the judgment authorized by section 124 is de
nominated a fine, it is in reality a compensation to the 
injured party, and not a fine, within the meaning of the 
constitution, so as to be in contravention thereof. Ever
son v. State..... ................................ 154 

Foreclosure. See MOBTGAGES, 3-8. TAXATION.  

Forfeitures. See INSURANCE, 9, 10.  

Fraud. See BROKES, 1. SALES, 7.  

Frauds, Statute of. See STATUTE OF FRAUDS.  

Fraudulent Conveyances. See BANKRUPTCY, 1, 2, 4, 5. CHATTEL 
MORTGAGES, 2.  

Conveyance of homestead. See CREDiToB's BIL, 1.  
Consideration.  

1. A failing debtor transferred his stock of merchandise in 
payment of two claims against him of the aggregate amount 
of $1,821.54. The value of the property was estimated by 
witnesses ,at from $2,250 to $2,500, but immediately after 
the transfer it was seized by the sheriff, under process, 
and after advertisement, as upon execution, was sold for 
$1,368.83. The disparity, if any, between the value of the 
property and the consideration of the transfer, was not 
so great as to justify the inference that the transaction 
was intended to defraud other creditors of the vendor.  
Chamberlain v. Woolsey... ..................... 141, 149 

Evidence.  
See also post, 14.  
2. Evidence examined, and held to support a finding that cer-
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tain conveyances to relatives were fraudulent as to cred

itors. Sheldon v. Parker........................... 610 

3. Evidence examined, and as to two of the alleged fraudu

lent grantees, held sufficient to support the findings and 

decree of the trial court in their favor. Ayers v. Wolcott, 712 

4. Where conveyances of real estate which have the effect 

of hindering, delaying or defrauding existing creditors are 

executed in favor of the relatives of the grantor, It is the 

rule in this state that such grantees are required to show 

by satisfactory evidence the bona fides of the transaction.  

Ayers v. W olcott......................... ....... 712 

Pleading.  

5. Facts set out in petition held sufficient to avoid the con

veyance for fraud. Chamberlain Banking House v. Turner

Frazer Mercantile Co............... .............. 48 

6. Allegations of petition held to sufficiently show that plain

tiff's judgment is based upon indebtedness contracted before 

the transfers of the property complained of. Chamberlain 

Banking House v. Turner-Frazer Mercantile Co........... 48 

7. Where it is alleged that conveyances of real estate were 

made to defraud existing creditors and the proofs show 

such conveyances were executed and delivered prior to the 

incurring of the indebtedness, the petition under the proofs 

will not sustain a decree in favor of the plaintiff. Ayers 

v. W olcott. .............................................. 712 

Preferring Creditors.  

8. It is not error to instruct a jury, in a proper case, as to 

the right to prefer creditors; and it is not error to tell the 

jury that accidental inclusion of too large an amount in 

securing a preferred creditor is not fraud. Trompen v.  

Yates .......................................... 525 

9. A mortgage on $4,200 worth of merchandise, given to secure 

$2,181.23, to which is added $500 then advanced by the 

mortgagee to the debtor on the latter's plea that he is 

entitled to $500 exemptions, where the mortgagee is charge

able with notice that the debtor has other obligations whose 

payment he is seeking to avoid, and no other estate avail

able, is fraudulent and void as to creditors whose claims 

antedate the mortgage, and who have no part in its 

making. Chamberlain Banking House v. Turner-Frazer 

Mercantile- Co. ...................... ............. 48 

Right of Action to Set Aside Transfer.  

10. A creditor will not be required to exhaust the statutory 

proceedings in aid of execution before resorting to equity,
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to charge another creditor for chattel property fraudulently 
obtained and disposed of by the latter. Chamberlain 
Banking House v. Turner-Frazer Mercantile Co........... .48 

Solvency and Intent of Grantor.  
11. It is not always a defense, in an action to set aside a con

veyance as fraudulent, that the grantor had property re
maining after the conveyance was made sufficient to satisfy 
his creditors. If the conveyance was in fact fraudulent 
and made for the purpose of defrauding creditors, they may 
have it set aside on a showing to that effect, and the further 
showing that at the time of commencing the action the 
grantor had no property subject to execution out of which 
their claim could be made. Shreck v. Hanlon............ 451 

12. To set aside a conveyance of real estate on the ground that 
it is fraudulent as to subsequent creditors, such a creditor 
must allege and prove that such conveyance was made with 
intent to defraud subsequent creditors and in contempla
tion of such future indebtedness. Ayers v. Wolcott...... 712 

Transactions Between Husband and Wife.  
13. In order to maintain a creditors' suit against a wife to 

set aside a conveyance made to her by a third person, 
plaintiff must allege and prove that the relation of creditor 
and debtor existed between himself and the husband at 
the time such conveyance was executed, or that it was 
executed fraudulently with the expec ation on the part of 
the husband that he would become indebted to the plain
tiff, and to prevent, hinder and delay him in the collection 
of such debt when contracted. Jayne v. Hymer........... 785 

14. Held, that the finding that the wife was the bona-fide 
owner of the property in question, that it was conveyed to 
her in payment for money advanced by her to her husband, 
the proceeds of which had been used in the purchase of 
the property which was the consideration for the convey
ance, was sustained by the evidence. Jayne v. Hymer..... 785 

15. Where property has been conveyed to the wife in fraud of 
the husband's creditors, It can be pursued and subjected to 
the payment of his debts; but the pursuit of the property 
can not be abandoned, and a judgment in personam for its 
value taken against the wife. Sheldon v. Parker......... 610 

16. Where a husband and wife confederate to defraud creditors 
by transferring property of the husband to the wife, and 
such property is sold to an innocent third party, so that 
It can not be reached by the creditors of the husband, a 
personal judgment may be entered against the wife for the 
proceeds of such sale, provided it appears, or is fairly to
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be presumed, that she still retains such proceeds or her 

separate estate has had the benefit thereof. Sheldon v.  

Parker ........................................... 634 

Garnishment.  
Remedy by garnishment as bar to creditors' bill. See CRED

ITOBS' Bu., 2.  
Lien.  

1. Plaintiff in garnishment acquires only such a lien as gives 

him the right to hold the garnishee personally liable for the 

property or its value. Benedict v. T. L. V. Land & 

Cattle Co. .... ........................... ...... 236 

Record of Order of Garnishment. Notice.  

2. Constructive notice can not be imputed from the recording 

of an order of garnishment, an instrument which the 

statute does not recognize as one that should be recorded.  

Benedict v. T. L. V. Land & Cattle Co................. 236 

Guardian and Ward. See INFANTS.  

Care of Ward's Estate. Contracts. Claims.  

1. A guardian has authority to bind the estate of the ward 

by a contract for services reasonably necessary to the pres

ervation or management of such estate. McCoy v. Lane.... 847 

2. Where a contract for services necessary for care of the 

estate of a ward provides that payment therefor shall be 

made out of such estate, the fact that the guardian signs it 

in her individual as well as in her representative capacity, 

does not make her a necessary party, in the former capacity, 
to an action thereon, where it appears from the contract 

as a whole that it was not intended to bind the guardian 

personally. McCoy v. Lane.......................... 847 

3. A claim for services rendered a ward in pursuance of a 

contract with her guardian is within the probate jurisdic

tion of the county court granting the letters of guardian

ship, and may be enforced in such court as a claim against 

the estate of the ward. McCoy v. Lane.................. 847 

4. Where a county court acquires jurisdiction to issue letters 

of guardianship, and appoints the guardian,-the ward re

siding within the county,-it acquires jurisdiction for all 

purposes -of such matter, and no summons is required to 

obtain jurisdiction of the parties for the adjudication of 

claims duly filed against the estate. McCoy v. Lane...... 847 

5. That the compensation provided in a contract for services 

for the care of a ward's estate is to be measured by the 

value of the real estate of the ward and that such claim, if 

allowed, must be paid out of the real estate, for want of 

personal property belonging to the estate, does not make
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such proceeding an action concerning real property, nor 

deprive the county court, as a court of probate, of jurisdic

tion. McCoy v. Lane.............................. 847 

6. Where it appears that a contract for services for care of a 

ward's estate, before it was acted upon, was ratified and 

approved by the county court, in the petition for the allow

ance of a claim for the amount due on such contract, ad

dressed to the same court, or to the district court on 

appeal, it is not necessary to allege that the compensation 

specified in the contract is reasonable. McCoy v. Lane.... 847 

Harmless Error. See APPEAL AND ERROR, 5-14. CRIMINAL LAw 

AND PROCEDURE, 3, 4, 47.  

Highways. See EMINENT DOMAIN.  

The question whether an accident to a person on a highway 

by being run over by the horse of the defendant was caused 

by negligence was peculiarly within the province of the 

jury. Opinion by AMEs, C. Weber v. Lockman......469, 471 

Homestead.  
As subject of fraudulent conveyance. See CREDITORS' BILL, 1.  

Occupancy.  

1. While an undivided interest in real estate, accompanied by 

exclusive occupancy of the premises by the owner of such 

interest and his family as a homestead, is sufficient in 

this state to support a homestead exemption, the owner 

of an undivided interest, who claims and holds possession 

under a lease from the administrator of his deceased an

cestor, paying a stipulated rent for the right to occupy, 

and neither having nor claiming any rights other than 

those of a tenant at will, and having no intention per

manently to occupy and hold the premises as a home

stead, will have no homestead right therein, and an un

acknowledged written 9olttract of sale, signed by himself 

and wife upon a sufficient consideration, will be enforced.  

Rank V. Garvey......................................... 767 

Transfer. Estoppel.  

2. Estoppel can not supply the statutory requirements of 

signature and acknowledgment to the incumbrance of a 

homestead where these are wanting. Davis v. Thomas.... 26 

Homicide.  
Evider ce.  

1. Evidence in a prosecution for murder examined, and found 

sufficient to sustain the verdict of conviction. Russell 

v. State ......................................... 497 

2. In a prosecution for murder, evidence of statements made 

by the deceased to a third party immediately preceding the
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act constituting the crime charged, and bearing a causal 
relation thereto, was admissible to prove motive. McCor
mick v. State... ........................ ....... 337 

3. In a prosecution for murder, testimony of statements made 
by the deceased to a third party immediately preceding the 
act constituting the crime charged, and bearing a causal 
relation thereto. were properly admissible in evidence as 
a part of the res gestse, although not made in the im
mediate presence of the defendant, there being evidence 
tending to prove that he heard the statements and acted 
because of such statements. McCormick v. State.......... 337 

Review.  
4. The fact that the jury on the trial of an information charg

ing murder in the first degree, capriciously, or without suffi
cient cause, reject the evidence showing deliberation and 
premeditation, is no reason why their finding of an inten
tional and malicious killing shoula be set aside. Russell 
v. State .............................................. 497 

Verdict.  
5. By section 489 of the Criminal Code the jury are required, 

in trials for murder, to declare in their verdict whether the 
accused, if they find him guilty, is guilty of murder in the 
first or second degree, or manslaughter. Russell v. State.. 497 

Husband and Wife. See FRAUDULENT CONVEYANCES, 13-16. MAR
RIAGE.  

Mortgage of Wife's Separate Estate.  
1. A mortgage executed by a married woman upon her sep

arate estate, without present consideration and merely to 
secure an antecedent debt of her hustand or a third per
son, is void. Conkling v. Levie......................... 136 

2. A married woman can not avoid a mortgage given by her 
to secure the debt of a third party, when such mortgage 
was made at the time she took title to the mortgaged prem
ises, and as a part of the transaction by which she became 
vested with title thereto. Conkling v. Levie.......... 132, 127 

Imprisonment for Debt. See CONSTITUTIONAL LAW, 3.  
Incumbrances. See COVENANTS.  

Liability of purchaser for payment of. See VENDOR AND VEN
DEE, 1, 2.  

Indictment and Information.  
Conviction of offense included in charge. See CRIMINAL LAW 

AND PROCEDURE, 49.  

Preliminary complaint. See CRIMINAL, LAW AND PROCEDURE. 26.  
Positiveness of Charge.  

1. An information which does not charge the offense in positive

986
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terms, but merely sets out that the county attorney "has 
reason to believe and does believe" that the acts consti

tuting the offense have been committed by the defendant, 

is demurrable. Sothman v. State..................... 302 

Variance.  
2. A variance between a descriptive averment of the informa

tion and the evidence given in support thereof is not fatal, 
unless such averment is material to the merits of the case, 

and thereby prejudicial to the rights of the defendant.  

Goldsberry v. State..... ........................... 312 

Infants.  
Failure to appoint a guardian ad litem for infants who, pend

ing a contest of a will, have acquired by conveyance from 

the contestant rights in property involved, will not of itself 

invalidate the judgment or entitle the infants to have it set 

aside. Shelby v. St. James Orphan Asylum............... 40 

Information. See INDICTMENT AND INFORMATION.  

Initials.  
Designation of defendant by. See PARTIES, 2, 3.  

Injunction. See MANDAMUs, 2, 3.  

Preliminary Injnction.  

1. A court or judge has no jurisdiction by a provisional in

junction to transfer the possession of real estate from one 

litigant to another. State v. Graves................... 17 

2. A provisional injunction granted by a judge at chambers, 
without a hearing or any opportunity to be heard, trans

ferring the possession of real property from one litigant 

to another, is not merely erroneous, but absolutely void.  

State v. Graves........................... . ...... 17 

Innocence. See CRIMINAL LAW AND PROCEDURE, 42.  

Insolvency.  
Liability of insolvent administrator for his debt to decedent.  

See EXECUTORS AND ADMINISTRATORS.  

Instructions. See APPEAL AND ERRon, 2, 5-8, 13, 14, 18-20, 29-31.  
CRIMINAL LAW AND PROCEDURE, 38-47.  

Applicability to Pleadings and Evidence.  

1. An instruction which submits an issue to the jury not 

raised by the pleadings or supported by the evidence, is 

erroneous and was properly refused. City of South Omaha 

v. Wrzesinski ..................................... 790 

2. An instruction without any evidence to support it is erron

eous. Jones v. Wattles............................. 533
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Assumption of Facts.  

See also CRIMINAL LAW AND PROCEDURE, 39.  
3. An instruction which, in addition to a correct statement of 

the law, contains an assumption of the existence of a ma
terial fact upon which there was no evidence offered or re
ceived, should be refused. City of South Omaha v. Wrzes
inski ............................................ 790 

Burden of Proof.  
4. In an action for goods alleged to have been sold and de

livered to a partnership of which defendant was a mem
ber at the time of the sale and delivery, an instruction that 
if the jury believe, from all the evidence, that the firm, 
while composed of defendant and his alleged partner, did 
not purchase the goods from plaintiff, their verdict should 
be for the defendant, was not erroneous as casting the 
burden of proving such facts on defendant. Lindell v.  
Deere, Wells & Co.................................. 87 

5. In an action for goods,alleged to have been sold and de
livered to a partnership of which the defendant was a 
memier at the time of the sale and delivery, defendant 
alleged that the goods were purchased by a former partner
ship, and that the contract of purchase was not ratified by 
the partnership after he became a member thereof. The 
court charred that if the jury believed that the claim sued 
upon was for goods sold to the former partnership, and that 
the contract was not ratified by the firm of which defendant 
was a member, and that the goods were not delivered until 
after the firm of which defendant was a member was dis
solved, they should find for the defendant. This instruc
tion did not erroneously cast the burden of proof on the de
fendant. Lindell v. Deere, Wells d& Co.................... 87 

Evidence Against Part of Defendants.  
6. In an action for damages against persons engaged In an un

lawful combination in restraint of trade, if the participa
tion of one or more of the defendants is not sufficiently 
shown, the court should be requested to instruct that the evi
dence can, only be considered against those whose acts or 
declarations are proved. Cleland v. Anderson.............. 252 

Facts Admitted by Pleadings.  
7. An instruction which submits to the jury as an issue in the 

case a question of fact, admitted by the pleadings, is prop
erly' refused. Miles v. Walker... ..................... 728 

New Issues Raised in Reply.  
8. Where a reply sets up new matter, which is a departure 

from the original cause of action, an instruction submitting 
such new matter to the jury is erroneous. Merrill v. Suing, 404
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Instructions-Conluded.  

Requests.  
See also APPEAL AND ERROR, 30, 31.  

9. It is not error to refuse cumulative Instructions. McCormick 
v. State ............................................... 337 

Statement of Facts Constituting Liability.  
10. Where a jury is told that the defendant Is liable upon a 

given set of facts, and a fact in issue, necessary to such 
liability, is omitted, a verdict for the plaintiff will be set 
aside, unless the evidence requires a finding adverse to the 
defendant upon the issue as to such fact. City of South 
Omaha v. Hager ........................................ 805 

Undue Prominence to Part of Evidence.  
11. An instruction which, in addition to a correct statement of 

the law, directs the attention of the jury to, and unduly 
emphasizes a part of the evidence, should be refused. City 
of South Omaha v. Wrzesinski........................... 790 

Verbal Errors.  
12. An instruction otherwise unobjectionable, which omitted the 

conjunctive "and" between the words "fairly" and "truth
fully," was not prejudicially erroneous because of such ap
parent error. McCormick v. State ........................ 337 

Insurance.  
Accident Insurance.  

1. A mutual accident association classified its members accord
ing to the hazard of their respective occupations. The 
plaintiff belonged to a class which entitled its members to 
$2,500 for the loss of a hand by accident. The members 
of another class were entitled to but $500 for such injury.  
A clause of the by-laws, which were a part of the contract of 
insurance, provided that no greater amount should be paid 
any member than the amount payable to the latter class for 
any injury received while hunting, or in any way using or 
handling firearms. The plaintiff lost his hand by the dis
charge of a gun which he was removing from one room of 
his house, where it was left by one of his boarders, to an
other. Held, That his recovery was limited to $500. Doody 
v. National Masonic Accident Ass'n.................... 493 

Actions. Evidence. Questions for lury.  
2. Delivery of an insurance policy to the insured is prima-facie 

evidence of the payment of the cash consideration recited 
In the instrument. Union Life Ins. Co. v. Parker.......... 395 

a. Where a tenant has removed from the insured premises and 
a loss occurs the same day, within a few hours, whether 
there was a vacancy, or a mere temporary cessation of occu
pancy until the tenant could fully remove his effects and
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some one else could be put in, is a question for the jury.  
H unt v. State Ins. Co.................................... 125 

4. Certain statements in an application for life insurance, 
which are made a part of the policy issued, being represen
tations, the validity of the policy depends upon their sub
stantial truth: and it is for the jury to say whether the 
answers were true or false, and if false, whether false in 
some particular material to the risk. But it is not for the 
jury to say that the answers, though substantially untrue, 
were nevertheless immaterial. Royal Neighbors of America 
v. Wallace ............................................. 543 

Arbitration of Disputes.  
5. "A provision in a policy that no suit or action against the 

insurer 'shall be sustained in any court of law or chancery 
until after an award shall have been obtained' by arbitra
tion, 'fixing the amount' due after loss, is void, the effect of 
such provision being to oust the courts of their legitimate 
jurisdiction." German-Am erican Ins. Co. v. Etherton, 25 
Nebr., 505, followed and approved. Phonix Ins. Co. v.  

Zlotky ................................................ 584 

6. An insurance policy provided that the insurer should not 
be liable beyond the actual cash value of the property at 
the time of the loss; the loss to be ascertained by the in
surer and the insured, and, in case of a disagreement, by an 
arbitrator, selected as provided by the policy. The agree
ment was void, as it tended to oust the cotyts of jurisdic
tion. Hartford Fire Ins. Go. v. Hon....................... 555 

Assessments.  
7. Where the secretary of a mutual fire insurance company is 

authorized to make assessments for the payment of losses 
sustained, the fact that he calls to his counsel the board of 
directors and acts on their advice, will not invalidate an 
assessment. Phelps County Farmers' Mutual Ins. Co. v.  
Johnston .............................................. 590 

8. Where the by-laws of a mutual fire insurance company pro
vide for the payment of assessments by the members not 
less than twenty nor more than forty days after the receipt 

of notice, and a notice is received containing the amount of 

the loss, the amount of the assessment, and requesting the 
member to pay "at his earliest convenience," such notice at 

most would extend the time of payment to but forty days 

from the receipt thereof, and is not so defective on account 

of this informality as to invalidate the assessment. Phelps 
County Farmers' Mutual Ins. Co. v. Johnston............ 590 

Forfeiture.  
. reach of a condition in an insurance policy against va-
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cancy or change of occupancy, does not of itself avoid the 
policy, but merely affords ground of forfeiture at the option 
of the insurer. Hunt v. State Ins. Co...................... 125 

10. Where insured gives his note, due in ninety days from the 
policy's delivery, payable to the order of the insurer's agent, 
for a part of the first premium, and the agent's contract 
entitled him to 100 per cent. of the first premium as his 
commission, and he was charged with the amount of such 
premium, and sold the note, and the insured died after its 
maturity without having paid it, and afterwards the in
surer bought it from the agent's indorsee, and denied liabil
ity on the policy because it contained a stipulation for its 
suspension during default on any note given for premiums, 
-a finding by the trial court against such contention of the 
insurer should be sustained. Union Life Ins. Co. v. Parker, 395 

Waiver or Estoppel.  
11. After liability has been denied by the grand lodge, and 

payment made for the purpose of reinstatement tendered 
back, the fact that a member of the grand lodge finance 
committee invited plaintiff's attorney to lay his case before 
the whole committee was not a binding admission of 
liability, though it involved some expense to plaintiff to do 
so. Adams v. Grand Lodge A. 0. U. W................... 389 

12. The expression to a beneficiary by a member of the finance 
committee of the grand lodge, when shown, after assured's 
death, the receipt sent assured for his last payment, that 
it fixed defendant's liability, was not a waiver of forfeiture 
for failure to comply with certain conditions of the order.  
Adams v. Grand Lodge A. 0. U. W........................ 389 

13. Officers of the subordinate lodges of benevolent societies 
have no authority to waive any provisions of the rules of 
the order which form a part of the contract of membership.  
Royal Highlanders v. Scovill............................ 213 

14. Where no authority over the payment of death benefits in 
the subordinate lodge or its officers is shown, their dealings 
with the beneficiaries after the assured's death can establish 
no liability on the part of the grand lodge. Adams v. Grand 
Lodge A. 'O. U. W................................. 389 

15. Where the insurer, with knowledge of facts by which it Is 
entitled to claim a forfeiture, treats the policy as in force, 
the forfeiture is waived. Hunt v. State Ins. Co ............ 125 

16. Notice of facts entailing a forfeiture to the local agent of 
the Insurer, who has authority to issue policies, is notice to 
the Insurer. Hunt v. State Ins. Co.................... 125 

17. "Where all the property covered by a policy of a mutual fire

991INDEX.
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insurance company is not destroyed, the receipt of a sub

sequent assessment from a member who has sustained a loss 

while his policy was suspended for default in the payment 

of assessments will not operate as a waiver of such default." 

Farmers' Mutual Ins. Co. v. Kinney, 64 Nebr., 808, followed.  

Phelps County Farmers' Mutual Ins. Co. v. Johnston...... 590 

18. Where a rule of a benevolent society provides that after 

suspension for non-payment of dues a member could only 

be reinstated while in good health, the receipt of her dues 

for reinstatement by the secretary of the subordinate lodge, 

while she was in a dying condition, was no waiver of the 

requirement of good health. Royal Highlanders v. Scovill.. 213 

19. Mere receipt of money by the financial officer of a sub

ordinate lodge of a benevolent association, is not a waiver 

of other conditions for the reinstatement of a suspended 

member, especially when the receipt is accompanied by 

an express requirement of the other conditions. Adams v.  

Grand Lodge A. 0. U. W............................... 389 

20. Where an insurance policy provides that no officer or agent 

shall be held to have waived any of its conditions, unless 

the waiver is indorsed thereon in writing, which is a lim

itation of the authority of the local agent, an attempted 

waiver in violation of such provision is not binding. Hunt 

v. State Ins. Co......................................... .121 

Intent. See FRAUDULENT CONVEYANCES, 12. RECEIVING STOLEN 

GOODS. TROVER AND CONVERSION.  

Interest. See UsuRY.  
Provision for, as affecting negotiability of note. See BILLs 

AND NOTES, 6.  

Interlocutory Orders. See APPEAL AND ERROR, 15.  

Internal Revenue.  
The act of congress of June 13, 1898 [U. S. Compiled Statutes, 

1901, p. 2296], requiring the certificate of a notary public 

before whom a deposition is taken to bear an internal rev

enue stamp, and enacting that failure to comply with this 

requirement shall make the deposition inadmissible in evi

dence, has no application to proceedings in state courts.  

Sulpho-Saline Bath Co. v. Allen.......................... 295 

Intervention. See PARTIES, 4.  

Intoxicating Liquors. See JuRY, 1.  

Enforcement of fine imposed by imprisonment. See CoxsTr

TUTIONAL LAW, 3.  
Civil Damages.  

L Persons engaged in selling intoxicating liquors under
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licenses obtained pursuant to the laws of this state, are 
liable in damages for all the legitimate and proximate con
sequences of their traffic, and if they have induced habitual 
drunkenness in a previously sober and industrious man, 
they are liable for a consequent thriftless and dissipated 
career, followed by him, after they have ceased to furnish 
him with liquors. Stahnka v. Kreitle.................... 829 

2. Persons engaged in selling intoxicating liquors under 
licenses obtained pursuant to the laws of this state, are 
not liable for damages resulting from a like traffic before 
they engaged in the business, and they can not be joined 
in an action against other persons to recover for such pre
viously inflicted damages, although they may be liable to 
the same plaintiff for subsequent wrongs of a similar 
kind. Stahnka v. Kreitle.............................. 829 

Evidence.  
3. In a criminal prosecution for selling liquor without a state 

license, the fact that the defendant kept a United States 
internal revenue stamp, commonly called a "government li
cense," may be proved by the state. Fruide v. State....... 244 

4. In a prosecution for selling intoxicating liquors in violation 
of section 11, chapter 50, Compiled Statutes, where the state 
was permitted to introduce in evidence a United States in
ternal revenue stamp, commonly called a "government 
license," as tending to show that defendant was engaged 
in the business of selling intoxicating liquors, defendant 
should be permitted to explain his possession of such rev
enue stamp for any other purpose. Fruide v. State....... 244 

Sales by Social Clubs.  
5. In a prosecution for the sale of liquors without a license, 

defendant alleged that he was merely the custodian and 
steward of a social club which owned the liquors. There 
was evidence showing the organization of the club, its own
ership and custody of the liquor, and also evidence that the 
initiation fee for membership in the club was 25 cents, 
upon payment of which the member was given a coupon 
which entitled him to a certain quantity of liquor, and that 
when such coupon was exhausted another could be had 
on payment of another 25 cents; the number issuable being 
limited solely by the member's ability and willingness to pay.  
The defendant was the clerk and treasurer, as well as the 
steward, of the club, and devoted his entire time to its 
interest, without any definite arrangement as to his salary 
or as to the disposition of the funds accumulating In his 
hands from the sale of coupons. The court instructed that 
if the jury believed, from the eviden e, that the organiza

69
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tion of the club was merely to provide its members with 
a convenient method of obtaining a drink when they de
sired it, or was no more than a pretense or device to enable 
the proprietor to conduct an unlawful traffic, the existence 
of the club and the fact of defendant's stewardship did not 
satisfactorily explain the possession of the liquor, and he 
should be found guilty. The foregoing instruction was 
justified. Sothman v. State............................ 302 

Review.  
6. Section 24 of the Bill of Rights, providing that the right to 

be heard in the court of last resort by appeal, error or 
otherwise shall not be denied, applies exclusively to civil 
cases; and hence it does not include a proceeding for the 
seizure and destruction of liquors. Sothman v. State.... 302 

Intoxication. See CRIMINAL LAW AND PROCEDURE, 12.  

Irrigation. See WATERS AND WATER COURSES.  
Joinder.  

Of causes of 'action. See ACTION.  
Of parties. See CHATTEL MORTGAGES, 1. INTOXIcATING LIQUORS, 

2. MORTGAGES, 5.  

Joint Tort Feasors. See Torrs.  

Judges. See CoURTs. JUSTICES OF THE PEACE.  
Mandamus to judge. See MANDAMUS, 2-4.  

Judgment. See CREDTToRs' BLat, 3-5. JUSTICES OF THE PEACI.  
in action to set aside traudulent conveyance. See FRAUD

ULENT CONVEYANCES, 15, 16.  
Right of review of judgment rendered at plaintiff's request.  

See APPEAL AND Ennon, 43.  

Bar.  
See also MORTGAGES, 3.  
1. Record examined, and held that it does not disclose a 

former adjudication of the rights of the intervener. Cham
berlain v. Woolsey.................................149, 152 

2. Where a foreclosure suit has been prosecuted to a decree, 
which was reversed on appeal, whereupon the plaintiff dis
missed his suit without prejudice, such proceedings were 
no bar to a subsequent action at law upon the indebted
ness secured by the mortgage, so that an answer in the 
action at law, pleading the commencement and dismissal 
of the foreclosure suit, stated no defense. Kendall v. Selby, 60 

3. A judgment in a prior suit is not a bar to a subsequent 
action, unless it appears by the record, or clear evidence, 
that the identical issue presented by the subsequent suit 
was adjudicated therein, and that both aetions are between

994 INDEX.
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Judgment-Concluded.  
the same parties or their privies. Hamilton Nat. Bank 
v. American Loan & Trust Co............................ 67 

4. An adverse ruling on a motion to secure the removal of a 
receiver, on the ground that he is a stockholder of the cor
poration and not a suitable person to enforce the stock
holders' liability provided for in the case of a banking insti
tution, is not an adjudication of the question whether the 
corporation is a banking institution, within article 11b, sec
tion 7 of the constitution, relating to stockholders' liability.  
Hamilton Nat. Bank v. American Loan & Trust Co........ 67 

Collateral Attack.  
5. Where the court has jurisdiction over the parties and the 

subject-matter of the action, a judgment rendered by it Is 
not absolutely void and subject to collateral attack even 
though error is committed in holding the petition on which' 
the judgment is based sufficient, as stating a good cause of 
action. The sufficiency of a petition is not the test of juris
diction. Logan County v. Carnahan ..................... 693 

Default.  
6. A defendant served by publication only, who has parted 

with his interest in the property involved in the action, 
is not entitled to have the judgment entered therein set 
aside, under the provisions of section 82 of the Code of 
Civil Procedure, providing that a party against whom a 
judgment has been rendered without other service than by 
publication may have the same opened, and be let in to 
defend. Browne v. Palmer .---------------. -...... 287 

Opening or Vacating.  
See also ante, 6. INFANTS.  
7. Failure to enter a cause on the trial docket kept by the clerk, 

under sections 321-327, Code of Civil Procedure, will not, 
in the absence of any showing of prejudice, entitle the party 
to set aside a judgment entered thirty days after the cause 
was at issue, but without notice to and in the ailsence of 
such party. Shelby v. St. James Orphan Asylum .......... 40 

Process.  
8: Unless a defendant sued by the initial letters of his name 

under section 148, Code of Civil Procedure, is served per
sonally or makes an appearance in the case, the judgment 
or decree rendered therein is not binding upon him. Gillian 

v. M cDowall ............................... . .. ... .. 814 

Rendition.  
9. The district court has aiuihority to render a judgment on 

a verdict at a term subsequent to that at which the trial 
was had and at which the motion for a new trial was 
overruled, Carlson v. B~nton.................. ...... 486
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Judicial Notice. See CIMuINAL LAW AND PROCEDURE, 13. Evi
DENCE. 12-14.  

Jurisdiction. See COURTS, 1. JUSTICES OF THE PEACE.  
Contracts, ousting courts of jurisdiction. See CONTRACTS, 2, 3.  
In action by trustee in bankruptcy. See BANKRUPTCY. 1.  
In action for adjudication of claims against estate of ward.  

See GUARDIAN AND WARD. 3-5.  
Sufficiency of petition as test of jurisdiction. See JUDG

Jury.  

Custody, conduct and deliberations of jury. See CRIMINAL 
LAW AND PROCEDURE, 33-37.  

Trial by jury of issues in equity. See EQuITY.  

Right to Trial by Jury. Waiver.  
See also WILLS.  

1. Sections 20, 21 and 22 of chapter 50, Compiled Statutes, 
make it unlawful to sell or give away under any pretext 
any spirituous, malt or vinous liquors, without having 
first obtained a license as provided in such chapter, and 
provide that, on complaint or information, a warrant 
may issue directing a search of the premises where liquors 
are alleged to have been illegally sold, and that if, upon an 
examination, the magistrate hearing the case shall be sat
isfied that the person found in possession of the liquor 
and the premises had been selling liquor without a license, 
he shall order the liquor so seized destroyed. Section 280 
of the Code of Civil Procedure provides that issues of fact 
arising in actions for the recovery of money or of specific 
real or personal property shall be tried by a jury. The 
procedure for the seizure and destruction of intoxicating 
liquors, does not come within the provision of said sec

tion 280. Sothman v. Sta tc............................ 302 

2. An order transferring a cause in ejectment to the equity 
docket, because of equitable defenses raised, will n't pre
clude the moving party from demanding that the pirely 
legal issues be tried by a jury, on a timely request therefor.  
Schumacher v. Crane-Churchill Co........................ 440 

3. Where an action in ejectment is transferred to the liquity 
docket, because of equitable defenses, going to trial upon 
all the issues, without demanding a jury as to any of them, 
is a waiver of a jury as to that trial. Schumacher v. Crane
Churchill Co. ................................ ...... 440 

4. Waiver of a jury at the first trial in ejectment, will not 
preclude either party from demanding a jury at the second 
trial had under section 630 of the Code of Civil Procedure.  
Schumacher v. Crane-fPhurchill Co........................ 440
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gustices of the Peace.  

Trial of Right of Property.  
1. Proceedings before a justice of the peace on trial of right 

of property, under sections 996, 997 and 998 of the Code of 

Civil Procedure, are reviewable on error. McCormick Har
vesting Machine Co. v. Scott.................. ...... 479 

2. The order, on a trial of right of property seized under at
tachment, under section 996 et seq. of the Code of Civil 

Procedure, to be issued by a justice to the officer, directing 
restoration of the property, is not a judicial order, from 

which error will lie, but merely the means of apprising the 
officer of the result of the inquisition. McCormick Harvest
ing Machine Co., v. Scott............................ 481 

3. Upon a reversal in the district court of a judgment of a 
justice of the peace rendered in proceedings to try the right 
of property seized under attachment, the district court has 

jurisdiction to hear and determine the issues, but its juris
diction to render judgment is limited, as that of a justice 
of the peace, to a judgment for costs, and a judgment for 
a release of the property from the levy, and a restoration 
thereof to the claimant, is unauthorized and void. McCor
mick Harvesting Machine Co. v. Scott.................. 481 

4. On trial of the right of property before a justice, under sec
tions 996-998 of the Code of Civil Procedure, providing 
when property attached is claimed by a third party, for the 
trial of the right to the property, and for judgment for 
costs against plaintiff in attachment on proof that the 
property belonged to the claimant, or against the claimant 
on failure to establish the right to such property, the only 
judgment authorized is a judgment for costs. McCormick 
Harvesting Machine Co. v. Scott..................... 481 

5. In proceedings for the trial of the right of property, under 
section 996 et seq., Code of Civil Procedure, the only 
judgment a justice is authorized to render is a judgment 
for costs. McCormick Harvesting Machine Co. v. Scott.... 481 

Landlord and Tenant.  
Removal of Goods After Termination of Tenancy.  

1. A tenant has a reasonable time after the termination of 
his tenancy to remove his family and personal effects, and 
is entitled to free ingress and egress for that purpose.  
Smith v. Boyle..................................... 823 

2. A tenant who is denied the right of entry to remove his 
goods, may treat such refusal as a conversion. Smith 
v. Boyle ......................................... 823 

3. A tenant does not forfeit his right to personal property be-
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Landlord and Tenant-Concluded.  
longing to him by neglecting to remove it within a reasol
able time after the expiration of his lease. Smith v. Boyle, 823 

4. When an incoming tenant agrees with the outgoing tenant 
that he will not bother him about certain personal property 
situated on the premises, it is, in effect, al agreement that 
it may remain on the ground for an indefinite time and 
until some notice is given that it should be removed.  
The theory that a tenant forfeits his property to the land
lord by neglecting to remove it within a reasohable time 
after the expiration of his lease, is wholly untenable and 
finds no support in the authorities. Opinion by DUFFIE, C.  
Smith v. Boyle.....................................823, 825 

Transfer of Reversion. Rent. 1 
5. A lessor, notwithstanding he has conveyed the land to a 

third person, may reserve the rent by separate written in
strument or otherwise. Allen v. Hall..................... 84 

6. Though a tenant can not dispute his landlord's title, yet, 
in an action by the lessor to recover rent, the lessee may 
show by way of defense that the lessor has conveyed the 
premises to another by warranty deed without reserving the 
rent thereafter to become due. Reversing Allen v. Hall, 
64 Neb., 256. Allen v. Hall............................. 4 

7. One who has conveyed land to a third person by deed, with
out reserving the rent to become due thereafter, can not 
recover such rent. Allen v. Hall......................... 4 

8. Where the landlord has conveyed leased land by warranty 
deed, without reserving rent thereafter to become due, the 
tenant may, after such conveyance, defend an action by the 
landlord for rent, without having been evicted by the holder 
of the paramount title or disturbed in his possession during 
the term. Reversing Allen v. Hall, 64 Neb., 256. Allen v.  
Hall ................................................... 84 

Larceny.  
Evidence supporting conviction of larceny in prosecution for 

robbery. See RoBBERY.  
Evidence.  

1. Evidence found sufficient to support a verdict of guilty.  
Wiegrefe v. State ....................................... 23 

2. In the trial of a person charged with larceny of property 
from two joint owners, where one of such owners acquainted 
with the facts and circumstances of the taking testifies 
thereto and also testifies that the taking was without the 
knowledge and consent of the owners, and the defendant, 
on his part testifying denies any knowledge of the crime, 
evidence of non-consent was held sufficient. Wiegrefe v.  
Sate ................................................... 23
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3. Want of consent to asportation may be inferred from circum

stances shown in evidence, as well as by direct testimony.  
Opinion by HoLcOMs, J. Wiegrefe v. State..............17. 26 

Verdict.  
4. In a prosecution for larceny, it is not necessary that the 

jury should in their verdict fix the value of the money 
stolen, since the court will take judicial notice of the worth 
of a dollar. Reed v. State..... ....................... 184 

Law of the Case. See APPEAL AND ERRoR, 16.  

Liens. See GARNISHMENT, 1.  

Limitation of Actions.  
On award. See MuNrcPA, CORPORATIONS, 16.  
Sufficiency of evidence to support defense of statute of limita

tions. See ADVERSE POSSESSION, 2, 3.  
To foreclose mortgage. See MORTGAGES, 8.  
To set aside conveyance by bankrupt. See BANKRUPTCY, 2.  

Limitation of Liability. See CARRIERS, 3-5.  

Lost Instruments.  
Evidence as to lost claim filed against city. See EVIDENCE, 1, 

6-8.  

Lotteries.  
1. To constitute a lottery, it is necessary that a prize be offered 

and something of value be given for a chance to obtain it.  
State v. Nebraska Home Co............................... 349 

2. The prize in a lottery may be anything of value; a prefer
ence or privilege in the distribution of a common fund 
among those entitled thereto, may constitute a prize. State 
v. Nebraska Home Co.............................. 349 

3. A scheme whereby a common fund is to be produced by the 
contributions of various parties, and afterwards distributed 
among the parties contributing - thereto, and a valuable 
preference or privilege in the distribution thereof is made 
to depend upon chance, is a lottery within the statute 
prohibiting the same. State v. Nebraska Home Co......... 349 

Malicious Prosecution.  
Instruction as to probable cause. See APPEAL AND ERROR. 18.  

Advice of Counsel.  
1. Where a statement of a party to his attorney before insti

tuting a criminal prosecution included a statement of facts 
claimed to have been personally known to the prosecuting 
witness, a jury which decides that such statement of facts 
was untrue, was justified in holding the attorney's advice 
given with reference to such statement to be no defense.  
Miles v. Walker ................................... 728
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Malicious Prosecution-Concluded.  
Damages.  

2. Malicious prosecution is an attack upon reputation, and 
plaintiff. in an action for it, if successful, is entitled to 
danages from that cause. Miles v. Walkei................ 728 

Evidence.  
3. In an action for malicious prosecution, the fact as to whether 

or not the accused person was guilty of other offenses 
similiar in character to the one charged in the complaint 
against him is immaterial. Miles v. Walker .............. 728 

4. Plaintiff's discharge by an examining magistrate is admis
sible in evidence as tending to show want of probable cause 
for the criminal complaint against him. Miles v. Walker... 728 

Malice.  
5. Definition of "malice" in instruction held not erroneous.  

Miles v. Walker ........................................ 728 

Mandamus.  
Original jurisdiction of supreme court. See CouRrs, 1.  

Adequate Remedy at Law.  
1. The writ of mandamus will not issue merely to correct 

errors; it must further appear that the remedy prayed for 
by the application for the writ can be obtained by that 
means only and as a last resort, and that the relator has 
no adequate remedy in the due and ordinary course of the 
law. State v. Jessen .................................... 515 

Mandamus to Judicial Officers.  
2. Where, in a controversy over a title to real estate, both 

parties being before the district court asking that title be 
quieted in each of them respectively, a hearing is had on an 
application for a temporary injunction, and on conflicting 
evidence an order is issued restraining one party from in
terfering with the possession of the other, it can not be 
said, on an application for mandamus, that the order was 
unauthorized and in effect dispossessed the party against 
whom the injunction runs of property he was in possession 
of, and for that reason is void. State v. Jessen............. 515 

3. A judge of the district court may, if the ordinary remedy is 
inadequate, be compelled by mandamus to vacate an injunc
tion granted by him without jurisdiction or authority.  
State v. Graves .......................................... 17 

4. While the writ of mandamus can not be made to perform 
the functions of an appeal or proceeding in error, it may be, 
and commonly is, employed to coerce judicial action in cases 
where courts or magistrates have exceeded their jurisdic
tion; and according to some authorities, its use is even war
ranted where there was jurisdiction, but abuse of power and 
discretioi. Opinion by SULLvAN, C. J. State v. Graves.. .17, 23
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Remedy by Appeal or Error.  

i. Mandamus will not ordinarily issue, when Its effect will be 

to vacate an order of the court having jurisdiction to make 

It, especially where such order can be reviewed on error or 

appeal. State v. Jessen............................ 515 

Marriage.  
Essential of Valid Marriage.  

1. There can be no valid marriage without the consent of the 

state, and a positive prohibition does not evidence consent.  

Eaton v. Eaton .................................... 676 

2. In this state the only essential of a valid marriage Is the 

free consent of competent parties to live together in the 

marriage relation. Eaton v. Eaton .................... 676 

Effect of Cohabitation.  
3. Where a marriage contracted in good faith is void by reason 

of some removable impediment, the parties may, after the 

impediment has been removed, become lawfully united by 

continuing to live together with the intention of sustaining 

toward each other the relation of husband and wife. And 

even where the existence of the impediment and its removal 

were unknown, continued cohabitation evidences consent to 

live In wedlock. Eaton v. Eaton ...................... 676 

Marriage After Divorce.  

4. It is not the policy of the divorce law to encourage bigamy.  

Therefore a person who has been released from wedlock by 

judicial decision is not permitted to indulge the hope that if 

he marry again in violation of the statute, the marriage will 

be valid unless the decision is reversed. Eaton v. Eaton.... 676 

5. Section 45, chapter 25, Compiled Statutes, 1901, is prevent

ive, and not merely repressive. It incapacitates a divorced 

person from contracting a valid marriage while the judg

ment divorcing him is subject to possible reversal. Eaton 

v. Eaton ......................................... 676 

Married Women. See HUSBAND AND WIF.  

Master and Servant.  
Duty of Master in Furnishing Appliances.  

1. An employer is not liable in damages for the consequences 

of mere error in judgment in furnishing structures, ma

chinery and appliances for the use of his servants in the 

prosecution of his business, unless it Is shown that such 

error is itself the result of negligent or wilful ignorance or 

Inattention. O'Neill v. Chicago, R. 1. & P. R. Co ........... 638 

2. Omission to block a guard-rail will not render a railroad 

company liable for injuries to a servant whose foot is caught 

between the rails while he is attempting to uncouple cars,
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Master and Servant-Concluded.  
where the evidence shows that there are wide differences 
of opinion between railroad companies with respect to the 
relative safety to their servants as to blocked and unblocked 
guard-rails. O'Neill v. Chicago, R. I. & P. R. Co..... ...... 638 

Liability of Master to Third Persons.  
3. Where a servant drove the cattle of his master to a pasture, 

and instead of returning at once on horseback, waited until 
dark, when his horse ran away and ran over plaintiff, what
ever negligence there was in delaying his return until after 
nightfall or in the management of his horse was committed 
in the performance of his master's service, for which he was 
liable, though the servant may have acted without the 
knowledge or against the wishes of the master. Weber v.  
Lockman .............................................. 469 

Mistake. See ADVERSE POSSESSION, 7. FRAUDULENT CONVEYANCES, 8.  

Monopolies.  
Evidence showing conspiracy to monopolize trade. See Evi

DENcE, 2, 3. INsRUCloNs, 6.  
Grant of special privilege or immunity to laborers. See Co

STITUTIONAL LAW, 5.  

Retail Lumber Dealers* Associition.  
1. An association of retail lumber dealers, organized to prevent 

its members from being subjected to competition of whole
salers, which requires a fixed amount of stock continuously 
carried to entitle a dealer to membership, and levies upon 
and collects from wholesale dealers a penalty in case they 
make sales to consumers directly, or to retail dealers not 
eligible to membership in the association, is unlawful under 
section 1, chapter 91a, Compiled Statutes, 1901, defining and 
prohibiting trusts. Cleland v. Anderson.................. 252 

2. Under the provisions of section 1, chapter 91a, Compiled 
- Statutes, the number of retail lumber dealers engaged in 

an unlawful combination to prevent sales by wholesalers 
to retailers not belonging to the association, and the pro
portion they bear to the whole number of dealers in the 
same trade, is not material. Cleland v. Anderson........ 232 

3. Section 11 of chapter 91a of the Compiled Statutes, 1901.  
provides-that any person, injured in his business or prop
erty by a trust as defined in a preceding section may sue for 
such injury and recover damages sustained. A number of 
retail lumber dealers formed an association to prevent the 
sale of lumber by wholesalers to retailers not members of 
the association. Under section 11, a personal action by 
a dealer injured by such combination would lie against 
a member or members of the association to recover dam
ages. Cleland v. Anderson ............................. 252
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1Yortgages. See ALTERATION OF INSTRUMENTS. CHATTEL MORT

GAGES.  

Mortgage of wife's separate estate. See HUSBAND AND WIFE.  

Provisions in mortgage affecting negotiability of note. See 

Bu.Ls ANm NOTES, 7-9.  
Assignment.  

1. An assignee of a mortgage whose assignment is not of 

record, is barred by a decree foreclosing a prior lien in a 

suit to which his assignor, who appeared of record as 

owner of the incumbrance, was made a party, unless he 

records his assignment prior to the recording of the deed 

under judicial sale pursuant to such decree. Goodwin v.  

Cunningham, 54 Neb., 11, distinguished. Gillian v. Mc

Dowall ................................................ 814 

2. Where promissory notes were executed by the same maker 

to two different persons, and at the same time a real estate 

mortgage securing their payment was executed to the two 

payees jointly, the transfer of one of the notes was a trans

fer of the original debt and of the accompanying mort

gage pro tanto. Guthrie v. Treat....................... 415 

Foreclosure.  

3. A decree of foreclosure of a prior lien, in the absence of 

an express adjudication based upon proper issues, will not 

have the effect of determining the validity or standing of a 

subsequent lien as between the parties thereto, nor of pre

venting the subsequent incumbrancer from enforcing the 

same, as to such parties, against the property or anything 

representing it, in their hands. Gillian v. McDo wall ...... 814 

4. As taxes on real property are a lien upon the land itself, 

not merely on some interest therein, where a tax lien is fore

closed within the time fixed by law, but subsequent incum

brancers are not barred, such incumbrancers are not re

lieved of the necessity of redeeming therefrom, in a suit 

to assert their liens, by the fact that the statutory period 

for foreclosing the tax lien has expired. Merriam v. Good

lett, 36 Nebr., 384, followed; Goodwin v. Cunningham, 54 

Nebr., 11, distinguished. Gillian v. McDowall............. 814 

5. Where a promissory note is executed to T. and another one 

to L., and at the same time a real estate mortgage securing 

their payment is executed to T. and L. jointly, the holders 

of the two notes may be joined as plaintiffs in an action 

to foreclose the mortgage. Guthrie v. Treat .............. 415 

6. Petition examined, and found to state facts sufficient to re

sist a general demurrer. Gaitlrie v. Treat............... 415 

7. Action to foreclose a mortgage. The recitals of the mort

gage were made a part of the petition. Such recitals, to-
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gether with the allegations of the petition, fairly showed 
that the mortgage was taken as a renewal. This fairly 
raised a presumption that the old mortgages were delivered 
up at the time of the execution of the one in suit. Guth
rie v. Treat.......................................415, 422 

8. Where a debt secured by a mortgage is payable in instal
ments the mortgage can not be enforced as a security for 
any instalment due and payable ten years or more prior to 
the commencement of the action to foreclose. Nares v. Bell, 606 

Payment.  
9. A mortgage secures the indebtedness for which it was 

given, and is discharged only by a release or the payment 
of that indebtedness. Davis v. Thomas.................. 26 

10. Where a part payment of a debt secured by a mortgage 
had been made, and a new note taken for the remainder, 
and the old note surrendered, but the mortgage, which is 

unrecorded, was retained, it justified a finding that the 
mortgage debt was not paid, and that it was secured by the 
mortgage to the amount of the renewal note. Davis v.  
Thomas ................................................ 26 

Motions.  
For change of venue. See CRIMINAL LAW AND PROCEDURE, 

50, 51.  
For new trial. See APPEAL AND ERROR, 3. CRIMINAL LAW AND 

PROCEDURE, 23.  
Judgment on motion as bar. See JUDGMENT, 4.  
To strike out new matter in reply. See PLEADING, 8.  

Motive. See HoNscmmE, 2.  

Municipal Corporations.  
Assessments. Equalization.  

1. The provisions of section 20, article 1, chapter 14, Com
piled Statutes, in regard to the making of an estimate of 
the cost of a proposed improvement, are jurisdictional, and 
the cost of a sidewalk, laid without a compliance therewith, 
can not be made the basis of the levy of a special assess
ment against the adjacent property. Moss v. City of Fair
bury .................................................. 671 

2. Land was conveyed to a city for uses of a park, and a strip 
of land eighty feet wide surrounding the park tract was 
also conveyed to the city; the deed reciting that it was con
veyed for the purpose of a public street or highway, and 
that the city should lay out and improve such street or 
highway, and should forever after keep it in good order and 
repair at the expense of the city, and in case of failure to 
do so, the title should revert to the grantors. The owners



Municipal Corporations-Continued.  
of lots abutting on the eighty-foot strip could not be 
charged with the cost of sidewalks constructed thereon by 
the city, or with any work properly classed as a street im
provement. Browne v. Palmer......................... 287 

3. Where a city charter provides that all street railway com
panies shall be required to pave or repave between, and to 
o'ne foot beyond their outer rails, at their own cost, the city 
council has no authority to assess the adjoining lot owners 
with the cost of paving that part of the street. Wales 
v. Warren ............................................. 455 

4. Subdivision 7 of section 52 of an act of March 1, 1883, re
lating to the organization and powers of cities of the second 
class, makes provision for the sitting of the city council as a 
board of equalization in the assessment of special taxes for 
special improvements. Wales v. Warren .................. 455 

Defects in Sidewalks.  
5. In an action against a city for injuries caused by reason 

of a defective viaduct, evidence examined, and held that the 
verdict was not excessive, and was sustained by the evi
dence. City of South Omaha v. Wrzesinski................ 790 

6. An instruction that the city would be liable for injuries 
caused by a defective street, because of negligence in per
mitting the defect to exist, is erroneous, in failing to state 
that it would be liable in permitting the defect to continue 
after notice of its existence. City of South Omaha v. Hager, 805 

7. In order to hold a municipal corporation liable for injuries 
received by reason of a defective sidewalk, it must be shown 
that the municipality, through its proper officers, had notice 
of the defect, or else that the defect had existed for so long a 
time that in the ordinary course of things they should have 
known of it, and hence are chargeable with constructive 
notice. Nothdurft v. City of Lincoln ...................... 430 

8. In an action against a city for injuries caused by a defective 
sidewalk, notice of the particular defect which caused the 
injury is not necessary, where it is shown that a general 
defective condition existed and was known to the officers of 
the municipality, either actually or constructively. Noth
durft v. City of Lincoln ................................. 430 

9. Though, in an action against a city for injuries alleged to 
have been caused by defective sidewalks, it is not necessary 
to show that the city had notice of the particular defect 
which caused the injury, If it is shown that the general de
fective condition existed and was known to the, officers of the 
municipality, yet it is not sufficient to show notice of a 
particular defect, which is different in kind and no way

INDEX. 1005
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Municipal Corporations- Continued.  
related to the one that produced the injury, and which did 
not contribute thereto. Nothdurft v. City of Lincoln ...... 430 

10. To charge a town with constructive notice of a defective 
plank in a sidewalk, by reason of which an injury has 
occurred, it is necessary to show that the identical defect 
which led to the accident was open and visible; and no 
question with respect to the condition of the walk in the 
locality near by can be admitted. Opinion by BARNES, C.  
Nothdurft v. City- of Lincoln.......................434, 439 

11. In an action against a municipal corporation to recover 
damages for personal injuries alleged to have been sus
tained by reason of the defective condition of a sidewalk, 
that the city had actual or constructive notice of the defect 
complained of is a substantive fact to be established by the 
evidence; and this fact can not be left to the mere inference 
or conjecture of the jury. Nothdurft v. City of Lincoln.... 434 

12. A city is not an insurer of the safety of pedestrians, and is 
only bound to use reasonable diligence to keep its walks 
in safe condition for travel. Opinion by BARNES, C.  
Nothdurft v. City of Lincoln........................434, 438 

Eminent Pomain.  
13. In order to sustain a judgment against a city as incident 

to a decree in equity to correct an award made by the 
city of damages for the taking of land for street purposes, 
It is unnecessary that a claim for the amount should have 
been filed with the city clerk and been rejected by the 
council, as required by section 33, chapter 12a, Compiled 
Statutes. City of Omaha v. Clarke...................... 33 

14. To warrant a finding that an award by appraisers of dam
ages caused by taking property for street purposes should 
have been in favor of plaintiff's assignor, instead of an
other. who is named in the award, proof of the assignor's 
ownership of the premises must be produced. City of 
Om aha v. Clarke......................................... 33 

15. When a city takes possession of and uses property for 
street purposes, it can not allege its own irregularities in 
procedure as a reason for not paying damages awarded the 
owner for taking his property. City of Omaha v. Clarke.... 33 

16. An action on an award of damages for the taking of land 
for street purposes, is 'not barred before five years from 
confirmation of the award. City of Omaha v. Clarke...... 33 

Estimate of Cost of Public Improvement.  
See also ante. 1.  

17. The provisions of section 20, article 1, chapter 14, Compiled 
Statutes. in regard to the making of an estimate of the
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cost of a proposed improvement, have reference to contracts 
for laying sidewalks in pursuance of the provisions of sec
tion 69, of the same article. Moss v. City of Fairbury .... 671 

Liability for Torts of Independent Board.  
18. A municipal corporation is not liable for the torts of an 

independent board, constituted by the charter or by general 
law to perform some public service from which the munici
pality derives no special advantage in its corporate capacity, 
even though the duties imposed on such board might have 
been imposed upon the municipality, and its members are 
appointed by the municipal government under the provisions 
of the charter or law. Murray v. City of Omaha .......... 279 

19. A municipal corporation is not to be held liable for the acts 
of an independent board, constituted by the charter or by 
general law to perform some public service from which the 
municipality derives no special advantage in its corporate 
capacity, on the ground that it ratified and adopted them, 
where the matters involved are not within the scope of the 
powers conferred on it by the charter, but are expressly 
confided to the board. Murray v. City of Omaha......... 279 

Murder. See HOMICIDE.  

Mutuality. See SPECIFIC PERFORMANCE, 4.  

Names.  
Designation of parties to action. See PARTIES, 2, 3.  

Negligence. See BRIDGES. 10, 11. MASTER AND SERVANT.  
Declarations of decedent as evidence of negligence. See Evi

DENCE, 4.  

Of shipper of live stock. See CARRIERS, 2.  
Ordinarily it is error for the court to instruct the jury that a 

circumstance, or a group of circumstances, as to which 
there has been evidence on the trial, amounts to negligence 
per se; but where such fact or group of facts, if established, 
amount in law to negligence, the court, having left the 
question as to the existence of such facts to the jury, may 
state their legal effect. Seyfer v. Otoe County............ 566 

Negotiable Instruments. See BILLS AND NOTES.  
New Trial.  

Motion for. See CRIMINAL LAW AND PROCEDURE. 23.  

Notaries. See AFFIDAVITS.  

Notice. See RECORDS.  
From record of order of garnishment. See GARNISHMENT.  
Of assessment. See INSURANCE, 8.  
Of defects in streets. See MUNICIPAL CORPORATIONS, 6-11.  
Of dishonor of note. See BILLs AND NOTES, 10-12.  
To agent as notice to principal. See INSURANcE, 16.
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Objections.  
Necessity of making objection in trial court. See APPEAL AND 

ERROR, 28. CHiMDINAL LAW AND PROCEDURE, 6.  
To argument and conduct of counsel. See CRIMINAL LAW AND 

PROCEDRE. 32.  
* To evidence. See CIMINAL LAW AND PROCEDURE, 48.  

Occupancy. See HOMESTEAD, 1. INSURANCE, 9.  

Office and Officers.  
Liability of city for torts of independent board. See MUNICI

PAL CORFORATIONS, 18, 19.  

Right of county treasurer to prosecute action for collection 
of taxes. See TAXATTON, 5.  

Opinion Evidence. See CRiMINAL LAW AND PROCEDURE. 14. Evi

DENCE, 15-17.  

Opinions. See CoUmTs. 2, 3.  

Parishes. See .RELIGIoUs SOCIETES.  

Parol Evidence. See EVIDENCE, 18.  

Parties. See CHATTEL MORTGAGES, 1. GUARDIAN AND WARD, 2. IN

TOXICATING LIQUORS, 2. MORTGAGES, 5. REPLEVIN, 1. TROVER 

AND CoNVERsIoN, 2.  

Objections on appeal to misjoinder of. See APPEAL AND ERROR, 
28.  

Defect of Parties.  
1. Defect of parties will be waived if it is not raised by de

murrer or answer. Engel v. Dado........................ 400 
Designation.  

See also JUDGMENT, S.  
2. A mortgagee joined as a party defendant in a suit to fore

close a tax lien may not be sued by the initial letters of his 
name, under section 23, Code of Civil Procedure, although 
so designated in the note and mortgage by virtue whereof 
he claims a lien upon the property in controversy. Gillian 
v. McDowall.. ........................................ 814 

3. Where a mortgagee joined as a party defendant in a suit to 
foreclose a tax lien is designated in the note and mort
gage by the initial letters of his name and his true name 
Is unknown, the proper course is to proceed under section 
148, Code of Civil Procedure, by stating in the verification 
of the petition that the true name of the defendant could 
not be discovered, and obtaining personal service of sum
mons upon him. Gillian v. McDowall.................... 814 

Intervention.  
4. It Is not error to tell the jury that the same rules of law 

apply to an intervener as to the original defendant, and 
that no judgment is asked as to the intervener. Trompen 
v. Yates .............................................. 525
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Payment. See EMrivENT Do.MtAIN. MORTmAGES. STATUTE OF FRAUDS.  

VENDOR AND VEnDE. 3.  

Pensions. See ExEArirorqs.  

Personal Injuries. See HIGIWAYS. MASTER AND SERVANT. NEG
LIGENCE.  

Photographs. See EviuENcE, 9, 10.  
Pleading.  

Allegation as to ownership of note. See BILLS AND NOTES, 2.  
Evidenee'admissible under pleadings. See BILS AND NOTES, 1.  

REPLEVIx, 3.  
In action for breach of covenants. See COVENANTS.  
In suit to set aside fraudulent conveyance. See FRAUDULENT 

CONVEYANCES, 5-7.  

Petition for allowance of claim against estate of ward. See 
GUARDIAN AND WARD, 6.  

Petition for detachment of lands from irrigation district. See 
WATERS AND WATER CouRSEs, 4, 5.  

A rnendments.  
See also APPEAL AND ERROR, 1. REPLEVIN, 2.  
1. Where plaintiff's claim for money laid out and expended 

for defendants at their request was met in the county court 
by a general denial, and an allegation that the money was 
paid by plaintiff as guarantor of a note signed by defendants, 
but which subsequently had been altered in various material 
respects without defendants' assent, and that its payment 
was never requested by the answering defendant, a subse
quent amendment in the district court, by which the answer
ing defendant stated that he was a surety only, and that the 
money was paid out for the other defendant's benefit and 
at his request, introduced no new issue. Ball v. Beaumont.. 56 

Anticipating Defenses.  
2. A pleader is not required to anticipate matter in avoidance 

of his allegations. Larson v. First Nat. Bank of Penler.... 595 
Defects and Objections.  

3. When, in an action for damages for the alleged breach of 
a contract, the petition misrecites the agreement in an im
portant particular, but the answer gives a. true recital 
thereof, which is accepted by plaintiff as correct, and the 
action proceeds to trial and judgment in all respects as an 
action upon the contract set out in the answer, so that it Is 
apparent that the defendant has not been misled, the vari
ance between the petition and the proof should, under sec
tion 138 of the Code, be treated as Immaterial. Chicago 
House-Wrecking Co. v. Stewart Lumber Co................ . 35 

4. An objection that the facts alleged in the answer are in
sufficient to constitute a counter-claim, comes too late after 

70
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Pleading-Concluded.  
the testimony is closed. Pun teney-Mitchell Mfg. Co. v.  
Northiall Co........................................ 5 

5. Where an answer is filed to an amended petition without 
objection, the filing of such answer amounts to a waiver of 
the objection that the amended petition was filed without 
leave, or was not refiled after leave had been given. Pekin 
Plow Cu. v. W ilson....................................... 115 

Demurrer.  
6. Objection of misjoinder of causes of action should have been 

raised by ans.:er, and not by demurrer. Guthrie v. Treat.. 415 

7. Objection that there is a defect of parties defendant should 
have -been raised by answer, and not by demurrer. Guthrie 
v. Treat ............................................... 415 

Reply.  
8. Where a reply sets up new matter in avoidance of the mat

ters of defense contained in the answer, which may fairly 
be said to amount to a departure from the original cause of 
action stated in the petition, a motion to strike out such 
new matter and eliminate it from the reply should be sus
tained. Merrill v. Siting ................................ 404 

Variance Between Pleading and Proof.  
See also antc. 3. INDICTMENT AND INFORMATION, 2.  

9. The allegations of a pleading and the proofs thereunder 
must agree. Ayers v. Wolcott ............................ 712 

Population. See CEr1us. EVIDENCE, 11.  

Preferences. See FRAUDULENT CONVEYANCES, 8, 9.  

Preliminary Examination. See CRIMINAL, LAW AND PROCEDUR, 
24, 25.  

Presumptions. See BOUNDARTES, 6.  

On appeal. See APPEAL AND ERROR, 21-27. CRIMINAL LAW AND 
PROCEDURE. 5. 

Principal and Agent. See BRoKERS. INSURANCE.  
Agents as contracting parties to sale. See SALES, 2.  
Authority to contract for shipment of goods. See CARRIERS, 1.  
Authority to sign memorandum required by statute of frauds.  

See STATUTE OF FRAUDS, 1.  

Payment to agent. See STATUTE OF FRAUDS, 3.  

Service of process on agent. See CoRPoRATIoNs, 3.  

Principal and Surety.  
Liability on trustee's bond. See TRusTs.  
The sureties upon a bond will, as a rule, not be permitted to 

deny the facts recited in the obligation which they have 
signed. Thompson v. Rush............................. 758 

Prize. See LorERIES.
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Process. See CORPORATIONS, 3. GUARDIAN AND WARD, 4. JUDG

MENT, 6, 8.  

Issuance to Other Counties.  
1. When an action is rightly brought in any court, In any 

county in this state, a summons therein may be issued to, 
and served in, any other county, although there be but a 
single defendant to the suit. Nebraska Mutual Hail Ins. Co.  
v. Meyers .............................................. 657 

2. In an action within the purview of section 60 of the Code of 
Civil Procedure, requiring suit to be brought in the county 
of defendant's residence, against a defendant having no 
real interest in the controversy between plaintiff and a co
defendant residing in another county, a summons can not 
be served on the latter in such other county. Stewart v.  
Rosengren ............................................. 445 

3. In an action against a defendant having no real interest in 
the controversy between plaintiff and a co-defendant resi
dent in another county, it is immaterial that there is a dis
tinct controversy between plaintiff and the resident de
fendant, if the other defendant has no interest therein, and 
the resident defendant has no interest in the controversy 
between plaintiff and the other defendant, since there is a 
misjoinder of causes of action. Stewart v. Rosengren...... 445 

Public Policy. See CONTRACTS, 1.  

Punishment. See CRIMINAL LAW AND PROCEDURE, 27.  

Questions of Law and Fact. See ADVERSE POSSESSION, 8. BOUND
ARIES, 4, 5. INSURANCE, 3, 4. NEGLIGENCE.  

In action for personal injuries. See BRIDGES, 11. HIGHWAYS.  
Quo Warranto. See CoRPoRATIoNs.  

Railroads. See CARRIERS.  
Injuries to employees. See MASTER AND SERVANT, 1, 2.  

Ratification. See BROKERS.  
Of acts of independent board. See MUNICIPAL CORPORATIONS, 19.  
Of contract. See BRIDGES, 5, 7.  

Reasonable Doubt. See CRIMINAL LAW AND PBOCEDURE, 46.  
Receivers. See BANKS AND BANKING, 1.  

Appointment. See APPEAL AND ERROR, 4.  

Receiving Stolen Goods.  

Evidence of guilty knowledge. See CRIMINAL LAW AND PRO
CEDURE, 15-22.  

1. An Intent to defraud is an essential element of the crime of 
receiving stolen property. Goldsberry v. State............. 312 

2. The law does not presume the existence of a fraudulent 
intent from the fact that a party received stolen property 
with knowledge of the theft. Goldsberry v. State........... 312
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Records. See APPEAL AND ERROR, 42. GARNISHMENT, 

Judicial notice of court record. See EVIDENCE, 12.  
Instruments, to impart constructive notice, must be recorded 

in their true character. Benedict v. T. L. V. Land & Cattle 
Co.................................................... 236 

Redemption. See TAXATION, 22.  

Reference. See APPEAL AND ERROR, 34.  

Reinstatement. See INSURANCE, 18.  

Release. See MORTGAGES, 9.  

Religious Societies.  
Territorial areas, described in the nomenclature of the Roman 

Catholic church as "parishes," are not recognized by the 
law as corporate or political entities, and if they were such, 
the church could not legislate concerning them. McEntee v.  
Bonacum .............................................. 651 

Remedies. See ACTION. ELECTION OF REMEDIES.  

Rent. See LANDLORD AND TENANT.  

Replevin.  
Parties.  

1. One having custody of property in dispute, is a proper de

fendant in replevin. Engel v. Dado ...................... 400 

Pleading.  
2. The right to amend is as liberally accorded in replevin 

actions as in any other. Pekin Plow Co. v. Wilson......... 115 

3. A plaintiff in replevin may, under a petition alleging gen

eral ownership and right of possession in himself and 

wrongful detention by defendant, prove fraud in inducing 

a previous sale by plaintiff to defendant, and a rescission be

cause thereof; it not being necessary to specially plead the 

fraud. Pekin Plow Co. v. Wilson ......................... 115 

Reporter.  
Testimony of court reporter from notes. See WITNESSES, 4.  

Rescission. See SALES, 7.  

Res Gestae. See HOMICIDE, 3.  

Res Judicata. See JUDGMENT, 1-4.  

Law of the case. See APPEAL AND ERRoR, 16.  

Review. See APPEAL AND ERROR.  

Roads. See HIGHWAYS.  

Robbery.  
In a prosecution for robbery, evidence examined, and held suffi

cient to support a conviction for larceny. Reed v. State. .. . 184
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Rules.  
Judicial notice of administrative rules. See EVIDENCE, 13.  

Sales. See STATUTE OF FRAUDS, 3. TAXATION, 13-19. VENDOR AND 
VENDEE.  

Instructions as to burden of proof in action for goods sold.  
See INSTRUcTrONs, 4, 5.  

Acceptance of Offer to Sell.  
1. Acceptance of an offer to sell effects a contract between 

proposer and acceptor. Jones v. Wattles................. 533 
Agents as Contracting Parties.  

2. The fact that a receipt for part of the purchase price is 
afterwards given to the purchaser's agent, or that such re
ceipt is signed by the acceptor's agent, is not sufficient to 
constitute such agents the contracting parties. Jones v.  
Wattles ................................................ 533 

Breach of Warranty. Waiver. Damages.  
3. The acceptance of goods by a vendee, does not waive the 

right to return them for breach of warranty, where he had 
not inspected them, nor had a reasonable opportunity so 
to do, before such acceptance, nor where the defects were 
latent, and he accepted the goods in ignorance thereof.  
Punteney-Mitchell Manufacturing Co. v. Northwall Co...... 5 

4. Where the vendor, in pursuance of a contract of sale, de
livers goods which do not conform to the warranty, which 
the vendee for that reason returns or duly offers to return, 
and the vendor fails to furnish goods conforming to the 
warranty, the vendee has a right of action for breach of 
contract, and in such action is entitled to recover such 
damages as may be reasonably supposed to have been in 
contemplation of the parties, when the contract was made, 
as the probable consequences of such breach. Punteney
Mitchell Mfg. Go. v. Northwall Co........................ 5 

5. In an action for the purchase price of goods which do not 
conform to the warranty, it is error to instruct the jury 
that the measure of damages Is the difference between the 
agreed price and the real value of the goods actually de
livered. Punteney-Mitchell Mfg. Go. v. Northwoall Co...... 5 

6. In an action for the purchase price of goods, where the de
fendant pleads a breach of warranty as to the quality of 
the goods, and it appears that the goods were bought for 
the purpose of resale, and this fact is known to the vendor, 
and that the vendee, before discovering the defects, sells 
them to his customers, who reject them because of such 
defects, the reasonable expenses incurred in making such 
abortive sales and in returning the goods to the vendee 
are proper elements of damage. Punteney-Mitchell Mfg. Co.  

v. North wall Co.................... ..................... 5
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Sales-Concluded.  
Rescission.  

7. Where goods are sold upon credit obtained by material, fraud
ulent representations of the vendee, the vendor may re
scind the sale and replevy the goods within a reasonable 
time after the dlacovery of the fraud. Pekin Plow Co.  
v. Wilson ......................................... 115 

Sale Distinguished From Other Transaction.  

8. Theoretically, there is a wile difference between the pur
chaser of personal property and one who discharges a lien 
on property in which he holds the legal title. But where the 
amount of the lien equals the value of the property subject 
thereto, the practical difference between the two transac
tions would be hard to define. Opinion by ALBERT, C.  
Dargan v. Williams................................1, 3 

Satisfaction. See ToRTS.  

Schools and School Districts.  
1. Section 9 of article 8 of the state constitution provides that 

all state funds for educational purposes shall not be in
vested except in United States or state securities. This 
does not prohibit the investment of the permanent school 
fund in the bonds of other states. State v. Stuefer......... 381 

2. In an application by the state board of educational lands 
and funds for a peremptory writ of mandamus to com
pel the state treasurer to comply with an order of the re
lator directing him to invest certain money in his hands, 
belonging to the permanent school fund of the state, in 
bonds of the state of Massachusetts, to run not less than 
thirty or more than forty years, and yielding interest at 
the rate of three per cent. per annum, payable semi-an
nually, the writ was allowed. In reaching the conclusion, 
the court did not pass upon the advisability of the invest
merit ordered by the board; over that question the court 
had no jurisdiction in this action; the responsibility of such 
investment rested with the board. Opinion bi HASTINGS, 
LOBINGIER and KiRKPATRICK, CO. State v. Stuef6T ...... .81, 384 

Searches and Seizures. See INTOXICATING LIQUORS, 6.  
Evidence showing that a pair of old shoes, worn by defendant 

at the time he was arrested, was taken from the jail in his 
absence and without his consent, does not establish a viola
tion of his constitutional right to be secure against un
reasonable searches and seizures. Russell v. State......... 497 

Sentence. See CRIMINAL LAW AND PROCEDURE, 28.  

Signatures. See STATUTE OF FRAUDS, 1.



Specific Performance.  
After-Acquired Title.  

1. Where the vendor of realty thereafter becomes the owner 
of the land which he has contracted to convey, specific per
formance may be decreed. Coleridge Creamery Co. v.  
Jenkins .......................................... 129 

Certainty of Contract.  
2. Where the Interpretation placed upon a contract for the sale 

of land by the parties thereto is such as makes the con
tract consistent throughout, one party thereto will not 
ordinarily be permitted, in an action for specific perform
ance, to plead in bar of such action that the contract con
tains inconsistent provisions. Rank v. Garvey............ 767 

Defenses Previously Eliminated.  
3. In an action for specific performance of a contract for the 

sale of land, the vendors will not be heard to urge an ob
jection to performance which has been fully obviated and 
eliminated before the action was commenced. Rank v.  
Garvey ........................................... 767 

Mutuality of Contract.  
4. Want of mutuality in a contract is no defense to an action 

for specific performance, where the party not bound thereby 
has performed all the conditions of the contract on his part, 
and has brought himself clearly within its terms. Rank 
v. Garvey ........................................ 767 

Stamp Tax. See INTERNAL REVENUE.  

Stare Decisis. See CounTs.  

State and State Officers.  
Where a claim against the state is allowed in part by the 

auditor, if the claimant accepts a warrant for the part 
allowed, it is a waiver of the right to appeal to the courts 
from the decision of the auditor disallowing the balance of 
the claim. Weston v. Falk......................198, 202 

Statute of Frauds. See ESrOPPEL.  

Memorandum.  
1. Written authority to an agent to effect a sale of corporate 

stock, is sufficient to authorize him to subscribe the 
memorandum required by the statute of frauds. Jones 
v. Wattles ... .................................. 533 

2. A vendor authorized an agent in writing to sell real estate, 
naming in such writing the place at which the estate should 
be sold. Subsequently the vendor by parol authorized a 
modification of the price at which the agent might sell.  

0 Held, That as the original contract would have satisfied the 
* requirements of section 3, chapter 32, Compiled Statutes,

INDEX. 1015
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Statutes of Frauds-Concluded.  
even though it had not named the price at which the agent 
might sell, a subsequent parol modification of that portion 
of the contract did not bring it within the statute of frauds.  
Rank v. Garvey....................................... 767 

Part Payment.  
3. The payment of part of the purchase price to an agent 

expressly authorized to make a sale, is sufficient compliance 
with the statute of frauds; especially in the absence of any 
showing that the seller was prejudiced by payment to the 
agent instead of to himself. Jones v. Wattles............ 533 

Statutes.  
Special legislation. See CONSTITUrIONAL LAw, 5.  

Amendments.  
See also BRIDGES, 8. ELECTIONS.  

1. Changes or modifications of existing statutes as an inci
dental result of adopting a new law covering the entire 
subject to which it relates, are not torbidden by section 11, 
article 3 of the constitution. Eaton v. Eaton............. 676 
De France v. Harmer.................................. 14 

2. A very great number of our original enactments, indi

rectly and by implication, amend pre-existing statutes. Take 

for example the homestead law. It amends the decedents' 

act, the law on the subject of real estate, the married 

woman's act and the Code of Civil Procedure. It is quite 

probable that other acts have even a wider influence. To 

hold that a reenactment and publication of every statute 

thus amended is required by the constitution, would bring 
confusion and disaster. Opinion by SULLIVAN, C. J.  
De France v. Harmer...............................14, 17 

8. Under section 11 of article 3 of the constitution, which pro
vides that every bill and concurrent resolution shall be 

read at large on three different days in each house, and that 

the bill and all amendments thereto shall be printed before 

the vote is taken on its final passage, it is not necessary 
that amendments made to a bill while under consideration 

by the legislature be read at large before each house on 

three different days; but it is sufficient that such amend

ments be printed, as required, and that the bill as 

amended be adopted by both houses. Cleland v. Anderson.. 252 

4. An act entitled "An act to amend section -, chapter -, 

Compiled Statutes of Nebraska," justifies any legislation 
by way of amendment to the original section which is ger

mane to the subject-matter contained in the section 

amended. Van Duzer v. Mellinger....................... 508 

5. Section 15 of chapter 32, Compiled Statutes, 1901, entitled
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Statutes-Cocluded.  

"Frauds," prior to its amendment in 1885, provided for the 
filing of chattel mortgages and for their release on perform
ance of conditions. Such amendment, authorizing liquidated 
damagcs for refusal to release after conditions performed 
and demand made, was germane to the subject-matter con
tained in the original section, and does not violate section 
11, article 3, of the constitution, prohibiting duplex legisla
tion. Van Duzer v. Mellinger.......................... 508 

Construction.  
See also CONSTrrUTIosAL LAW, 1. EXEMPTIONS, 1.  
6. All statutes in part materia must be taken together and 

construed as if they were one enactment, and, if possible.  
effect given to every provision. Logan County v. Carnahan, 693 

7. In the interpretation of statutes a construction will not be 
given which renders some portions meaningless or which 
would result in an absurdity, unless the language used is 
so plain and unequivocal as to permit of no other con
struction. Logan County v. Carnahan................... 693 

8. It is a rule of construction without exception, that when 
one of two or more interpretations of an ambiguous statute 
will bring it into harmony with the constitution, and the 
other or others will cause it to conflict therewith, the former 
and not the latter will be preferred. Cass County v. Sarpy 
County ................................................ 473 

Enactment.  
9. Certain sections of the statute declared unconstitutional 

and void, not having receivcd a majority vote on their final 
passage. State v. Davis................................ 333 

Invalid Portions.  
10. Even though some parts of an act are unconstitutional, as 

not being embraced within the scope of the title, or for 
other reasons, it does not follow, for such reasons, that in 
every case the whole enactment must fall. Logan County 
v. Carnahan ........................................... 693 

11. Where a provision of an act is declared invalid because con
travening some provision of the cohstitution, the statute will 
yield only to the extent of its repugnancy to the constitu
tion; and if the remainder is found complete and capable 
of enforcement, notwithstanding the invalid portion, it will 
be held valid unless the unconstitutional part was mani
festly an inducement for the passage of the remainder.  
Logan County v. Carnahan............................. 693 

Stenographers.  
Testimony of court reporter from notes. See WITNESSEs, 4.
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Stipulations.  
Where a stipulation made in the trial of a cause appears to 

have been made improvidently, and to stand in the way of 
substantial justice, the trial court should relieve against 
it. Butler v. Chamberlain.............................. 174 

Stockholders. See BANKS AND BANKING.  

Stolen Goods. See RECEIVING STOLEN Goons.  

Streets. See MUNICIPAL CORPORATIONS.  

Summons. See PROCESS.  

Supreme Court. See Covrns.  

Surveys. See BOUNDARiES.  

Taxation. See COUNTIES AND COUNTY OFFICERS, 2. INTERNAL REV

ENUE. MUNICIPAL CORPORATIONS, 4. TowNs.  

Certificates of Tax Sale.  
1. The tax-sale certificate and receipts for taxes and special as

sessments, are prima-facie evidence of the validity of the 
taxes which they represent. Wales v. Warren.............. 455 

Collection.  
2. Ordinarily the treasurer of a county is the trustee and agent 

of the state and its political subdivisions for the collection 
of taxes. Logan County v. Carnahan..................... 693 

3. The remedies provided by the legislature for the collection 
of taxes upon real estate, being adequate and efficient, are 
exclusive. Logan County v. Carnahan.................... 685 

4. When the statute provides a remedy for the collection of 
taxes under given circumstances, that remedy is exclusive 
of all others. Chamberlain v. Woolsey ................ 141, 149 

5. The right of action for the enforcement of a lien for per
sonal taxes is vested in the county treasurer, or, in counties 
under township organization, in the township tax collector 
alone. Chamberlain v. Woolsey.....................141, 149 

6. Under section 89, article 1, chapter 77, of the Compiled 
Statutes, 1901, providing that, in case no personal prop
erty of a delinquent taxpayer can be found, it shall be the 
duty of the treasurer, when so directed to do by order of the 
board of county commissioners or supervisors, to commence 
suit by civil action in the same manner as other civil 
actions, and prosecute the same to judgment and collection 
by attachment, execution or garnishment, the county itself, 
in its corporate capacity, can not begin or prosecute an 
action for 'the collection of taxes. Chamberlain v.  
Woolsey ........................................... 141, 149 

7. The seizure upon a tax warrant of $541, of merchandise of
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Taxation-Continued 
the value of from $1,400 to $1,800 or $2,000, or more, is op
pressively excessive and void. Chamberliin v. Woolsey, 141, 149 

Constitutional Requirements and Restrictions.  
8. A tax in excess of the limit allowed by law, is void only 

as to. such excess. Union P. R. Co. v. Howard County ...... 663 
9. It is not a valid objection to a tax levied against the tax

able property of a precinct in a county not under township 
organization, for local improvements, that such Improve
ments are for the use of the public at large. Union P. R.  
Co. v. Howard County ........................ ...... 663 

10. The authority of a county board to assess taxes is limited 
by section 5, article 9, of the constitution, to fifteen mills 
on the dollar valuation, except for the payment of indebted
ness existing at the adoption of the constitution, unless au
thorized by a vote of the people of the county. Union P.  
R. Go. v. Howard County ............................ 667 

11. One object of section 5, article 9, of the constitution, is 
to protect taxpayers against an abuse of the taxing power 
of county authorities, and the limitation extends to every 
exercise of that power. Union P. R. Co. v. Howard County, 667 

12. A county board assessed a tax of fifteen mills on the dollar 
valuation, and eight mills to pay bonded indebtedness; in 
addition thereto, it assessed four and three-fifths mills on 
the taxable property of one of its precincts, the county not 
being under township organization, to pay for the erection 
of public scales erected in pursuance of chapter 94, Compiled 
Statutes (Cobbey's Annotated Statutes, sees. 11700 to 11711); 
the scale tax was not authorized by a vote of the people of 
the county. In an action to restrain the collection of the 
scale tax, held, that the four and three-fifths mills levy was 
in contravention of section 5, article 9, of the constitution, 
and was void. Union P. R. Co. v. Howard County......... 667 

Foreclosure and Sale.  
13. As the law now stands, no action for the foreclosure of a 

tax lien can be maintained, unless based upon a tax deed or 
tax-sale certificate. Logan County v. Carnahan............ 685 

14. Section 1, article 5, of the revenue law, considered apart, 
does not give an action for the foreclosure of a tax lien 
based exclusively upon an assessment and levy, but in con
nection with the succeeding section it gives, or did give, 
an action for the foreclosure of a tax deed or tax-sale cer
tificate. Logan County v. Carnahan ..... ............. 685 

15. The collection of a land tax by judicial sale, without an 
antecedent sale by the county treasurer, is not forbidden 
by the constitution, but is contrary to the provisions of the 
revenue law. Logan County v. Carnahan ............... 6$5
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Taxation-Continued.  
16. It is within the power of the legislature to authorize a 

judicial sale of land for the non-payment of taxes without a 
prior administrative sale, but in such case the purchaser 
would take the land subjeet to the owner's constitutional 
right of redemption. Logan County v. Carnahan.......... 685 

17. It has been the uniform policy of the legislature, as re
vealed by its present and prior enactments of statutes con
cerning the collection of real estate taxes, to provide for an 
administrative sale of the property for delinquent taxes, and 
allow thereafter two years' time in which to redeem in con
formity with constitutional provisions, after which an ab
solute sale and extinguishment of the owner's title is pro
vided for by the issuance of a tax deed by the county 
treasurers, or by a foreclosure suit, and a sale of land by 
judicial process. Logan County v. Carnahan............. 693 

18. The statutes concerning the collection of public revenues 
arising from taxes levied on real estate, contemplate the sale 
of all real property on which taxes are delinquent by the 
county treasurers to individuals and corporations who are 
willing to pay the amount due, and by this means speedily 
collect such revenues for the expenses of government; and 
where it is found that real property can not be sold to such 
purchasers, the same may be sold to the counties and the 
municipalities mentioned in the act, and tax-sale certificates 
issued, which, after the expiration of two years-the time 
allowed to redeem-if not assigned to those willing to pur
chase, may be foreclosed by the holders, the county or 
municipality acting as a trustee of an express trust. Logan 
County v. Carnahan ................................ 693 

19. Article 3, chapter 77, of the Compiled Statutes, 1901, is not 
repugnant to section 11, article 3, of the constitution, in that 
the act authorizes counties and municipalities to purchase 
real estate at administrative sale made by a county treas
urer. without being required to pay such delinquent taxes 
until they have realized thereon by a sale and assignment of 
such certificates, or by a sale of the property by judicial 
process in foreclosure proceedings instituted for that pur
pose. Logau County v. Carnahan ...................... 693 

Recovery of Illegal Taxes.  

20. Petition in an action to recover back money paid under pro
test on taxes illegally levied, held sufficient to resist a gen
eral demurrer. Chicago, B. & Q. R. Co. v. Lincoln County.. 228 

21. Where a tax levied for an illegal purpose has been paid 
under protest, it may be recovered back. Chicago, B. & Q.  
R. Co. v. Lincoln County ................. ........... 228
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ramation-(oncluded.  
Redemption from Tax Sale.  

22. Section 3, article 9, of the constitution, which provides that 
the right of redemption from all sales of real estate for the 
non-payment of taxes or special assessments shall exist in 
favor of the owner for not less than two years, refers both 
to administrative and judicial sales. Logan County v.  
Carnahan .............................................. 685 

Time.  
Extension of time of payment of assessment. See INsun

ANCE, 8.  
For presentment of check for payment. See BILLS AND NOTE§, 

13, 14.  
Of performance of contract. See VENDOR AND VENDEE, 3.  

Torts. See ABATEMENT AND REvivoR. BANKRUPTCY.  
When an unliquidated claim for damages against a number of 

joint wrong-doers is satisfied by one or more of the parties 
liable, it is extinguished as to all. Cleland v. Anderson.... 252 

Towns.  
The word "townships," as used in section 12, chapter 94, 

Compiled Statutes, held to have been intended by the legis
lature to designate the precincts into which a county, 
not under township organization, is divided for administra
tive purposes. Union P. R. Co. v. Howard County ........... 663 

Transcripts. See APPEAL AND Ensou. 42.  

Trial. See DIRECTING VERDICT. STIPULATIONS.  

Argument and conduct of counsel. See CRIMINAL LAW AND 
PROCEDURE, 29-32.  

Custody, conduct and deliberations of jury. See CRIMINAL LAW 
AND PROCEDURE, 33-37.  

Failure to enter cause on trial docket. See JUDnOIENT, 7.  
Instructions. See CRIMINAL LAW AND PROCEDURE, 38-47. In

STRUCTIONS.  

Reception of evidence. See APPEAL AND ERRoR. 9-12. CaIm
INAL LAW AND PROCEDURE, 4, 48.  

Right to trial by jury. See JuRY.  
Submission of issues to jury. See APPEAL AND ERROR, 13.  

EQUITY.  
Trial to Court.  

1. In a case tried to the court without a jury, the trial court 
must determine the credibility of the witness testifying 
before it. Male v. Dahlgrin............................ 524 

Verdict.  
See also VERDICT.  
2. Whether a verdict responds to the issues made by the plead

ings and is sufficient in form, is a question which the trial 
court is bound to decide. Opinion by SULLIVAN, C. J. State 
v. Graves ........................................... 17, 22
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Trover and Conversion.  
Action against sheriff for conversion. See CHATTEL MORT

GAGES.  

Refusal to allow tenants to remove goods. See LANDLORD AND 
TENANT, 2.  

Intent.  
1. Where property has been taken from the plaintiff without his 

knowledge or consent or of those having the lawful custody 
and control over it, the motive which prompted the de
fendant to receive and dispose of it is an immaterial issue.  
But this rule does not apply when the plaintiff, his agent or 
servant, having the lawful custody or control over the 
property, consents to or requests the defendant to receive 
and dispose of it. In such case guilty intent is an essential 
element of conversion. State v. Omaha Nat. Bank.......... 857 

Parties to Actions.  
2. One having the legal title and right of possession to personal 

property, may maintain an action for its wrongful conversion 
by a stranger without joining a party- who may have a bene
ficial interest therein. Chamberlain v. Woolsey............ 149 

Trusts. See MONOPOLIES.  

Liability on Trustees' Bonds.  
1. Where all the parties beneficially interested in a certain 

estate, mutually agree that the estate shall be distributed 
in accordance with the will of the testator, the sureties 
on the bond of a trustee, into whose hands a legacy came 
for investment and safe-keeping, can not, after their prin
cipal has failed to account, allege that the estate has never 
been legally distributed in accordance with the will.  
Thompson v. Rush...................................... 758 

2. An instrument signed by the principal in a trustee's bond, 
acknowledging the receipt of a certain fund, describing it, 
and stating further, "said sums of money to be invested in 
safe securities and paid over in accordance with the require
ments of a last will and testament of Mrs. A. V. H.," is, as 
against the sureties on such trustee's bond, prima-fade 
evidence that the fund was received by their principal.  
Thompson v. Rush ...................................... 758 

3. Where the evidence shows that a trustee, who, under the 
terms of the will, has been put in possession of a fund for 
investment and safe-keeping, the income to be paid to one 
beneficiary, and the principal subsequently to be paid to the 
children of such beneficiary, receives the fund, paying over 
the income accordingly for many years, when he ceases 
longer so to do, refusing to make further payments, and 
finally dies insolvent, the presumption arises that the fund
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Trusts-Concluded.  
has been lost, and the burden is upon the sureties of the 
trustee's bond to show that the fund is still in existence; and 
failing so to do, they will be held liable. Thompson v. Rush, 758 

4. Evidence examined, and held not to sustain the findings of 
the trial court, holding sureties on trustee's bond not liable.  
Thompson v. Rush ...................................... 758 

Ultra Vires. See CORPORATIONS, 4.  

Usury. See BUILDING AND LOAN ASSOCIATIONS.  

Vacancy. See INSURANCE, 9.  

Value. See LARCENY.  

Judicial notice as to value. See EVIDENCE, 14.  

Variance. See BOUNDARTES, 6. INDICTMENT AND INFORMATION, 2.  
PLEADING, 9.  

Vendor and Vendee. See SALES.  

Incumbrances.  
1. The conveyance of land subject to an outstanding incum

brance, imposes upon the purchaser no personal obligation 
to pay such incumbrance. Lexington Bank v. Salling ...... 180 

2. That the amount of incumbrances upon land is taken into 
account by the purchaser in fixing the price which he is 
willing to pay for the equity of redemption, does not 
render him personally liable for the payment of such in
cumbrances. Lexington Bank v. Salling.................. 180 

Time of Conveyance and Payment.  
3. Where not otherwise expressed in a contract to sell realty, 

it is to be presumed that the land is to be conveyed within 
reasonable time, and that the conveyance and payment are 
to be concurrent. Coleridge Creamery Go. v. Jenkins...... 129 

Venue. See CRIMINAL LAW AND.PROCEDURE, 50, 51.  

Verdict. See APPEAL AND ERROR, 14, 32-41. CRIMiNAL LAW AND 

PROCEDURE, 7, 8, 49. HOMaICIDE, 5. LARCENY, 4. TRIAL, 2.  

Waiver. See APPEARANCE. INSURANCE, 11-20. PLEADING, 4, 5.  

Of appeal from disallowance of claim. See STATE AND STATE 

OFFICERS.  

Of breach of warranty. See SALES, 3.  
Of defect of parties. See PARTIES. 1.  
Of jury trial. See JURY.  

Of right to control place of burial. See DEAD BODIES.  

Warrant. See COUNTIES AND COUNTY OFFICERS. 4, 5.  

Warranty. See COVENANTS. SALES.  

Waters and Water Courses.  
Irrigation Districts. Detachment of Lands.  

1. Equity will not interpose to separate non-irrigable lands
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Waters and Water Courses-Concluded.  

from an irrigation district, in the absence of a showing that 
plaintiffs have sought to avail themselves of the statutory 
procedure for effecting such separation. Andrews- v. Lillian 
Irrigation District ....................................... 458 

2. After an i gation district has been duly organized, the 
statutory procedure prescribed in chapter 93a of the Com
piled Statutes for detaching lands, other than those which 
can not from some natural cause be irrigated, is exclusive.  
Andrews v. Lillian Irrigation District................... 461 

3. An order of the county board establishing and defining the 
boundaries of an irrigation district in pursuance of the 
provisions of section 2, article 3, chapter 93a. Compiled 
Statutes (Cobbey's Annotated Statutes, sec. 6823), is con
clusive, at least in a collateral proceeding, on the question 
whether the lands included therein will be benefited by 
irrigation by the system therein contemplated; aliter, on 
the question whether any of such lands can not, from some 
natural cause, be irrigated thereby. Andrews v. Lillian Ir
rigation District ....................................... 461 

4. An allegation in a petition to the effect that the lands are 
low, wet and swampy, totally unfit for Irrigation, and re
quire drainage of the water naturally standing thereon be
fore the same can be farmed, is, as against a general 
demurrer, tantamount to an allegation that such lands, 
from some natural cause, can not be irrigated. Andrews 
v. Lillian Irrigation District........................... 461 

5. A petition to cancel certain irrigation taxes against lands 
alleged to have been improperly included in an irrigation 
district, alleging, inter alia. that the lands sought to be 
detached from such district are low, wet, swampy lands, 
totally unfit for irrigation, requiring drainage of the water 
naturally standing thereon before they can be made fit for 
agricultural purposes or used therefor, is good on de
murrer. Andrews v. Lillian Irrigation District........ 461, 467 

6. The board of directors of an irrigation district may acquire 
by purchase or condemnation all lands necessary for the 
construction, use, maintenance, repair and improvement of 
its canals. Andrews v. Lillian Irrigation District......... 461 

Wills.  

Where the contestant of a will fails to appear at the hearing 
in district court on appeal, it is competent for the con
testee to waive a jury. Shelby v. St. James Orphan 
Asylum ................................................ 40
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Witnesses.  
Credibility. See TRIAl., L 
Harmless error in examination. See OIMINAL LAW AND PRO

CEDURE, 3.  
Testimony of detectives. See CRIMINAL LAW AND PROCEDURE, 

43.  
Unclaimed fees. See CoNsTITUTIoNAL LAW, 2.  

Character of Witness.  
1. Under section 330 of the Code of Civil Procedure, providing 

that facts which have heretofore caused the exclusion of 
testimony may still be shown for the purpose of lessening 
its credibility, a record of a witness's conviction for felony 
may be given in evidence for the purpose of affecting his 
credibility. Reed v. State ............................... 184 

2. Where the record of a witness's previous conviction of a fel
ony is introduced in evidence, under section 330 of the Code 
of Civil Procedure, for the purpose of affecting the credi
bility of the witness, such record is not conclusive, and the 
witness may show that he was in fact innocent. Reed 
v. State ... ............................. ....... 184 

Opinions and Conclusions.  
3. It is error to permit a witness, over a proper objection, to 

answer a question where such answer involves secondary 
evidence of the contents of a written instrument, for the 
admission of which no foundation has been laid, and the 
conclusion of the witness as to the nature of the instrument.  
Sothman v. State .................................. 302 

Refreshing Memory.  
4. A court reporter's evidence, in which he swears from his 

notes to previous statements of a witness, should not be 
stricken out merely because the reporter admits on cross
examination that he has no recollection independent of his 
notes. Miles v. Walker ............................. 728 

Words and Phrases.  

1. "Fine." Everson v. State........ ................... 154 
2. "Handling." Doody v. National Masonic Accident Ass'n ... 493 
3. "Managing agent." Fremont, E. & M. V. R. Co. v. New 

York, C. d St. L. R. Co............................... 159 
New York, C. d St. L. R. Co. v. Fremont, E. & M. V. R. Co., 159 

4. "Notary public." Browne v. Palmer.................. 287 

5. "Township." Union P. R. Co. v. Howard County .......... 663 

6. "Using." Doody v. National Masonic Accident Ass'n...... 493 

X-Ray.  
X-ray photographs. See EVIDENCE, 9, 10.
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