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Weber v. Lockman.

AL0IS WEBER, SENIOR, V. CHARLES H. LOCKMAN ET AL.
FiLED NOVEMBER 19, 1902. No. 12,168.
Commissioner’s opinion, Department No. 3.

Master and Servant: NEGLIGENCE: DAMAGES: ACT OF SERVANT:
KNOWLEDGE OF MASTER: WISHES OF MASTER. A master may be
liable in damages caused by negligence committed by his
servant, while in the course of his employment, although
the latter may be at the time acting without the knowledge
or contrary to the known wishes of the former.

ERRror from the district court for Cedar county. Action
against master and servant for personal trespass. Tried
below before GRAVES, J. Judgment for plaintiff, and de-
fendant Alois Weber, Sr., brings error. Affirmed.

James C. Robinson, for plajiltiff in error:

If the act is done while the servant is at liberty from his
service, and pursuing his own ends exclusively, there can
be no question of the master’s freedom from all responsi-
bility, even though the injury complained of could not
have been committed without the facilities afforded to the
servant by his relation to his master. Shearman & Redfield,
Neligence [5th ed.], sec. 147; Schouler, Domestic Rela-
tions [4th ed.], sec. 491, and ‘cases cited; Davis v. Hough-
tellin, 33 Nebr., 582, and authorities cited; Western Union
Telegraph Co. v. Mullins, 44 Nebr., 732; Little M. R. Co.
v. Wetmore, 19 Ohio St., 110; Morier v. St. Paul, M. & M.
R. Co., 31 Minn., 351; Johunson v. Pioncer Fuel Co., 72
Minn.,, 405, 75 N. W. Rep., T19; Keating v. Micligan C. R.
Co., 97 Mich., 154; Reaume v. Newcomb, 82 N. W. Rep.
[Mich.], 806; Schulicitz v. Delta Lumber Co., 85 N. W.
Rep. [Mich.], 1075; Golden v. Newbrand, 52 Ta., 593 Dolan
v. Hubinger, 109 Ia., 408, 80 N. W. Rep., 514; Winkler v.
Fisher, 70 N. W. Rep. [Wis.], 477.
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R. J. Millard and Cassius H. Whitney, for defendant in
error Charles H. Lockman.

Benjamin M. Weed, for defendant in error Alois Weber,
Jr.

Awmgs, C.

This is a proceeding in error to review a judgment in an
action for damages for personal injuries. The facts out
of which the cause of action arose are substantially undis-
puted, and are these: The plaintiff in error, Alois Weber,
Sr., was living upon and cultivating a farm upon which
there was a herd of cattle belonging to him. As a part of
the business thus being carried on. it was necessary, or
desired, to drive the cattle to a place some five or six miles
from home, and put them in a pasture there. There were
employed upon the farm, besides the plaintiff in error, his
son Alois, Jr., and a hired servant named Schweimer. At
the breakfast table on a Sunday morning, it was proposed
to drive the animals to pasture on that day, so as to avoid
interruption of work during the coming week, but the
elder Weber objected to this course, solely on account of
the character of the day. There was no further discussion
of the matter until about two o’clock in the afternoon,
when Alois, Jr., and Schweimer mounted some horses, and
turning the cattle into the public highway,.drove them to
the designated place of destination. Weber, Sr., was
at or shortly before this time in his house, asleep, and did
not know of the conduct of the young men until after they
had departed from the premises with the cattle. After the
animals had been turned into the pasture, Alois, Jr., aban-
doned the direct road home, and made a detour of about a
mile for the purpose of seeing and visiting with some young
~ men of his acquaintance. Owing to the delay thus oc-
casioned, he did not resume his journey homeward until
nightfall, when le did so accompanied by another young
man, also on horseback. When he was within a mile and a



VoL. 66] SEPTEMBER TERM, 1902. 471

Weber v. Lockman.

half or two miles from home, and apparently upon the
direct road thither, he had been overtaken by darkness, and
both horses having become unmanageable from fright or
some other cause, ran rapidly along the road and down a
hillside near the residence of the defendant in error, whom
they encountered in the highway, and whom the horse
ridden by Alois ran over, causing the injuries on account
of which the judgment was recovered. The court left it to
the jury to say—First, whether the accident was attribut-
able solely to the negligence of Alois; and second, whether,
if so, such negligence should be imputed to the plaintiff
in error as a master in the course of whose service it oc-
curred. The first question was one peculiarly within the
province of the jury and will not be further considered.
The correct answer to the second question is, we think, not
difficult. The purpose of the elder Weber to have the cattle
driven to the pasture as a part of the business he was car-
rying on, is not in dispute. The only objection he made
was as to the time when they should be driven, but he does
not appear to have positively forbidden it to be done on the
day mentioned. Even if he had done so, e would not thus
have deprived the act of its character of having been done
in his service. Disobedience in this regard would not have
been different, as respects its effect upon his liability, than
would disobedience to his directions as to the manner of
driving the animals, or the route to be taken. Such diso-
bedience is universally beld not to excuse a master from
responsibility for the negligence of his servants. Cosgrove
v. Ogden,® 10 Am. Rep. [N. Y.], 361; Ellegard ». Ackland,
45 N. W. Rep. [Minn.], 715; Fitzsimmons v. Milwaukee, L.
S. & W. R. Co.t 57T N. W, Rep. [Mich.], 127; Cleveland v.
Newsom.I 7 N. W. Rep. [Mich.[, 222. The same principle
applies to what occurred after the delivery of the cattle at

#49 N. Y., 255. In this case it was held that a parent’s permission
to a six-year-old child to go upon a quiet street where few vehicles
passed, was not ipso-facto negligence, but a question for the jury.
—W. F. B.

198 Mich., 257. Case of engineer running train without orders of
train-dispatcher.—W. F. B.

§ 45 Mich,, 62.
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the pasture. The boy was a minor, riding his father’s horse.
It was his duty, after having executed his mission, to return
the animal to his father’s stables. Whatever negligence
there was in departing from the direct route, or in delay-
ing his return until after nightfall, or in the management
of the horse at the time of the accident, was committed in
the performance of this duty and service. And besides, it
does not appear that his departure from the direct route
was in itself negligent, or that his visit to the young people
in any way contributed to an accident which did not occur
until after the visit had ended and he had resumed his
homeward journey, and thus returned to the strict line of
his employment. If the fact of delay until after nightfall
contributed to the mishap, it was that mere fact, and not
the occasion for it, which did so. If it was negligent for
the boy to ride after dark, it is immaterial what induced
him to incur the risk. We are satisfied that the answer
given by the jury to this question is the only one which
the evidence in the record is capable of supporting. The
conclusion thus reached renders unnecessary the consid-
eration of assignments of error in the giving and refusal
of instructions. The question of negligence was rightly
left to the jury, and the inference that it occurred in the
service of the plaintiff in error, is inevitable.

It is recommended that the judgment of the district
court be affirmed.

Durrie and ALBERT, CC., concur,

By the Court: For reasons stated in the foregoing opin-
ion, it is ordered that the judgment of the district court be

AFFIRMED.
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CounTy OF Cass v. COUNTY OF SARPY.*
FiLEp NOVEMBER 19, 1902, No. 12,183.
Commissioner’s opinion, Department No. 3.

1. Ambiguous Statute: CONSTRTCTION: INTERPRETATION: HARMONY
WitH CONSTITUTION: PREFERENCE. It is a rule of construction
without exception, that when one of two or more interpreta-
tions of an ambiguous statite will bring it into harmony
with the constitution, and the other or others will cause it
to conflict therewith, the former and not the latter will be
preferred.

2. Bridge: STREAM DIvIDING COUNTIES: CONTRIBUTION: VIOLATION OF
Law. A county is excused from contributing toward the
expense of repairing a bridge over a stream dividing it from
an adjoining county, by the fact that the county making the
repairs did so in violation of the law regulating the manner
of making such repairs upon bridges for the maintenance
of which it is solely responsible.

3. : : : : CHAPTER 78 ENTITLED ‘“ROADS.”
The provisions of chapter 78, entitled “Roads,” of the Com-
piled Statutes, relating to the building of bridges over streams
dividing counties, are not in violation of the constitution.

Error from the distriet court for Sarpy county. Dis-
allowance of claim by county board; appeal to district
court. Tried below before BAKER, J. Rehearing of case
reported in 63 Nebr., 813. Former decision reversed and
judgment below affirmed.

Jesse L. Root, for plaintiff in error.

William R. Patrick, Carl C. Wright and John F. Stout,
contra. '

John M. Stewart and Milo D. King, amici curie.

AMEs, C.

This case is before us on a rehearing granted from a
former decision published in 63 Nebr., 813. Counsel for

#* Rehearing allowed. See opinion, p. 476, post.
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both parties have expressed their concurrence in that opin-
ion, and further reference to it would be unnecessary but
for the fact that counsel for Kearney county, intervening
as amici curie, still insist that the proviso added to sec-
tion 88 of the statute® by the amendment of 1899, is ap-
plicable to such bridges only as have been built pursuant to
a joint contract between the counties interested. As
pointed out in a former opinion, and as is contended also
by counsel, to adopt such a construction would be to bring
the proviso into conflict with section 89, or to regard it as
an attempted amendment thereof, and as being, therefore,
unconstitutional and void. So to do would be to commit
an offense of which, so far as we know, no court has ever
been guilty. Itis a rule without exception that when one
of two or more interpretations of an ambiguous statute
will bring it into harmony with the constitution, and the
other or others will cause it to conflict therewith, the
former and not the latter will be preferred. At the time of
the former hearing the only questions discussed: were those
then decided, but counsel for defendant in error were of
opinion that a consideration of other provizicns of the stat-
ute than those then construed would be productive of a
different result, and a rehearing was granted for the pur-
pose of enabling the parties to present their views
with respect thereto. Sections 83, 84, 85 of the statute, as
construed by this court, limit the power of counties to
erect or repair bridges or approaches thereto, in instances
in which the cost thereof shall exceed $100, by requiring
contracts therefor to be let to competitive bidders after the
adoption of the plans and specifications of the proposed
works, and after notice of such letting by newspaper adver-
tisement in a specified manner. The first mentioned of
these sections contains a proviso that for the building of all
bridges in any county that may be required to be con-
structed in any one year, the county commissioners may
let a single contract in the manner to which allusion has
been made. The case has in this regard taken a curious

* Compiled Statutes, ch. 78, Cobbey, Annotated St;s.tutes, sec, 6086,
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turn. It was announced on the former argument by coun-
sel, amict curie, and, as we understood, with the consent
of other counsel, that however faulty, on account of omis-
" sion, the petition should be found to be, it should be treated
by the court as sufficiently charging that the repairs, to
recover on account of which the action was brought, were
made pursuant to specific contract by the plaintiff county.
Upon the later argument it was asserted that this con-
cession was made without the comsent or knowledge of
counsel for the defendant county, who repudiated it. We
do not suppose that there was any intentional attempt to
mislead the court, but feel bound under the circumstances
to correct what we are now convinced was a mistaken in-
ference of our own. On the present hearing it was con-
ceded that although the pleading may, in this respect, be
sufficient in any view of the case, yet as a matter of fact a
specific contract for the repairs in controversy had not
been made, and counsel desired to be advised whether a
yearly contract for repairs, made in the manner prescribed
in the proviso, would be valid; the fact being also admitted
that the repairs in question were made pursuant to such
yearly contract.

A majority of the commissioners of this department are
of the opinion that this concession is fatal to the right of
recovery in this action. In other words, that the plaintiff,
in order to succeed, must allege and prove that the work
was done pursuant to a specific contract therefor, entered
into in such form and manner as would have been requisite
to its validity if the bridge had lain wholly within Cass
county, and its maintenance had been a charge upon its
funds exclusively. In this view of the matter, the safe-
guards afforded by the above-mentioned statute are in-
tended as a protection against the improvident expendi-
ture of the public funds, and are available as well by a
county that may be called upon to partly reimburse such
expenditure as by the taxpayers of the county in which
the outlay is originally made. In other words, there being
no common-law liability, that the county seeking contribu-
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tion can succeed only by alleging and proving a lawful
expenditure for the object in view, and that there can be
no such lawful expenditure except pursuant to a contract
entered into at a time and in the manner prescribed by the
statute relative to the making of repairs in which the plain-
tiff county is solely concerned. To the writer, this argu-
ment is far from conclusive or satisfactory. The making
of the repairs was not an unlawful work, but a lawful work
done in an irregular and unlawful manner. The plainest
dictates of justice forbid the authorities and taxpayers of
Cass county, after having permitted and encouraged this
work to be done, and after having accepted and enjoyed
the fruits of it, to deny the bridge builders a reasonable
compensation therefor. But by the same circumstances
which rendered Cass county liable, Sarpy county became
equally bound to make just contribution.

We are not shaken in our former opinion as to the va-
lidity and construction of the statute, but in the foregoing
majority view of the matter and because of the admission
that the petition can not, in that view, be effectually cured
by amendment, it is recommended that this court recede
from its former decision, and that the judgment of the
district court be affirmed.

Durrie and ALsert, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that this court recede from its for-
mer decision, and that the judgment of the district court be

AFFIRMED.

The following opinion on rehearing was filed November
5,1903. Judgment below reversed:

Comimissioner’s opinion, Department No. 1.

Public Work: LABOR AND MATERIALS: GooD FAITH: ABSENCE OF
STATUTORY CONTRACT: REASONABLE VALUE: RECOVERY. One who
furnishes labor and materials for the creation of a public work,
in good faith, but in the absence of a contract such as is re-
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quired by the statute, is entitled to recover their reasonable
value, in the absence of a statute expressly or by necessary
implication denying such right.

L ]
AwMmEs, C.

This case has been twice previously before this court.
The first decision (63 Nebr., 813) reversed the judgment
of the district court and remanded the cause for further
proceedings, and- the second decision (ante, p. 473)
affirmed the judgment of that court. This diversity of re-
sults grew out of differences of opinion among the judges
and commissioners respecting the inquiry whether the
county of Sarpy is relieved of obligation to contribute
towards defraying the expenses of the repairs, to recover
which the action is brought, by the fact that Cass county
neglected to procure the work to be done by letting con-
tracts therefor to competitive bidders, after advertisement,
in the manner required by sections 83-85, of chapter 78 of
the Compiled Statutes (Annotated Statutes, secs. 6080-
(082}, entitled “Roads.” In consequence of the doubts thus
arising, the case is now before us after argument upon a
second rehearing. '

So far as the writer is advised, there has never been any
contrariety of views among the members of the court con-
cerning any other matter litigated or decided on the two
former occasions, and an additional recital of the facts
and matters out of which the controversy arose is unneces-
sary. Since the latter of the two previous decisions, this
department and the judges have had occasion, in the case
of Clark v. Lancaster County, to make a thorough. and ex-
haustive review of the principles and authorities touching
the question whether one who furnishes labor and ma-
terials for the creation of a public work, in good faith, but
in the absence of a contract such as is required by statute,
is entitled to recover their reasonable value; and by a de-
cision filed on the 17th day of September, 1903, the con-
clusion is reached that, in the absence of a statute ex-
pressly or by necessary implication denying such right, he
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is so entitled. This decision is necessarily conclusive of
the controversy now before us. It is not disputed that the
repairs on account of which a recovery is sought, were a
lawful public work which Cass county was authorized to
have made, and the sole objection which the defendant
makes upon this branch of the inquiry is that they were
not made in a lawful manner. But in the light of the last
above mentioned decision, it must now be conceded that
they were made in such manner that the plaintiff was
obligated to pay their reasonable value, and in any event,
it is only upon the basis of reasonable value that the latter
county is entitled to demand contribution.

We think there is no merit in the contention that a dif-
ferent rule should be applied in such a case as this, than in
one in which the public work lies wholly within the county
causing it to be made. The sole inquiry in this regard, as
we construe the statute, is whether the county construct-
ing the work has done so in such a manner as to be legally
obligated to pay for it. If it has done 8o, then its treasury,
citizens and taxpayers are entitled to be reimbursed aec-
cording to the measure prescribed by the statute.

It is recommended that the judgment of this court of
November 19, 1902, be vacated and set aside, and that that
of February 6, 1902, be reentered and reaffirmed.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of this court of
November 19, 1902, be vacated and set aside, and that the
judgment of the district court be

REVERSED.
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McCorMICK HARVESTING MACHINE COMPANY v. G. W.
ScorT.*

FiLEp FEBRUARY 19, 1902. No. 11,058.
Commissioner’s opinion, Department No. 1.

1. General Appearance: WAIVER. A general appearance without
objection waives any defect in jurisdiction of person of
defendant.

2. Right of Property: TrRiAL BEFORE JusTiCE: REVIEW. Proceedings
before a justice of the peace on trial of right of property
under sections 996, 997 and 998 of the Code of Civil Procedure,
are reviewable on error.

ERrOR from ‘the district court for Greeley county. A
proceeding under the statute (sections 996, 997 and 998
of the Code of Civil Procedure) for a trial of the right
of property. Tried below before KuNpaLL, J. Judgment

for plaintiff below (Scott), and the defendant company
brings error. Affirmed.

O’Neill & Gilbert and Ganoe & Howard, for plaintiff in
error.

John R. Hanna and G. W. Scott, conira.

Hasrinegs, C.

In this case there seem to be only two questions raised:
First, whether an objection that no notice was served on
an attaching plaintiff of a trial of right of property in
goods attached can be raised after the attachment creditor
has appeared at the hearing without objection, has taken
‘error from an adverse decision to the district court, and
from that court to this only; second, whether the district
court has any jurisdiction to entertain proceedings in
error from a judgment in such a proceeding to try right
of property.

There would seem to be no difficulty in either question.
The first is snnplv whether in our practice there is any

* Rehearing allowed. See oplmon, p. 481, post.




480 NEBRASKA REPORTS. [VoL. 66

McCormick Harvesting Machine Co. v. Scott.

such thing as waiver of objection to jurisdiction of person.
If there can be it seems that there certainly was in this
case. It is conceded that plaintiff in error participated
without objection on this ground at the original hearing.
In fact the first step by plaintiff in error at that hearing
was to file a general affidavit for continuance. This was a
general appearance and waived any defect in the notice.
Plano Manufacturing Co. v. Nordstrom, 63 Nebr., 123.

The answer to the other question seems equally plain.
The attaching creditor having secured a reversal of the
decision of the justice of the peace, the matter was set down
for hearing in the district court, and another adverse de-
cision reached. It is now sought to reverse this on the
ground that no jurisdiction attached to the district court
by reason:of the proceedings in error, because these pro-
ceedings to ascertain the right of property as to goods
taken on execution or attachment are summary and not
reviewable. The numerous instances in which they have
been reviewed on error in this court certainly would indi-
cate the contrary, and in State v. Powell, 10 Nebr., 48, 50,
it is expressly declared that appeal in such cases will not
lie, but error proceedings will. It is difficult to see how the
judgment in this proceeding can fail to come within the
terms of section 580 of the Code of Civil Procedure, allow-
ing the review of judgments and final orders made by jus-
tices of the peace. The statute expressly authorizes a judg-
ment for costs and execution therefor against the attaching
creditor. This would seem to be final enough.

It is therefore recommended that the judgment of the
district court be affirmed.

DAY and KirkpaTRICK, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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November 19, 1902, the following opinion on rehearing
was filed. Judgment below affirmed in part:

Commissioner’s opinion, Department No. 3.

1. Right of Property: TRIAL BEFORE JUSTICE: JUDGMENT. In pro-
ceedings for the trial of the right of property, under section
996 et seq., Code of Civil Procedure, the only judgment a
justice is authorized to render is a judgment for costs.

2. : OrDER: ITs CHARACTER AND PURPOSE. The order therein
provided of the justice of the peace to the officer, directing
restoration of the property, is not a judicial order, but merely
the means of apprising the officer of the result of the inquisi-
tion.

: REVERSAL OF JUSTICE JUDGMENT IN Di1STRICT COURT: JURIS-
DICTION TO RENDER JUDGMENT LiMITED: VOID JUDGMENT. Upon
a reversal in the district court of a judgment of a justice
of the peace rendered in such proceedings, the district court
has jurisdiction to hear and determine the issues, but its
jurisdiction to render judgment is limited, as that of a justice
of the peace, to a judgment for costs, and a judgment for a
release of the property from the levy, and a restoratlon
thereof to the claimant, is unauthorized and void.

ALBERT, C.

The plaintiff in error, whom we shall hereafter call the
-plaintiff, brought an action, aided by attachment, in the
county court of Greeley county, against certain persons
not parties to this record. The defendant in error, whom
we shall hereafter call the defendant, claimed the property
seized under the writ and began proceedings before a jus-
tice of the peace for a trial of the right of property, under
the provisions of section 996 et seq. of the Code of Civil
Procedure. Such trial resulted in a finding in favor of
the claimant, upon which the justice of the peace rendered
the following judgment: “It is therefore considered by
me that the said Luke Finn, sheriff, release from said levy
and return to said G. 'W. Scott said property, and that said
G. W. Scott recover from the defendant his costs herein
expended, taxed at $3.10, as follows, per margin.”

The plaintiff prosecuted error from the judgment of the

justice of the peace to the district court, where such judg-
37
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ment was reversed. The district court then, over the plain-
tiff’s objections to the jurisdiction of the district court
over the snbject-matter where such judgment was reversed,
set the case down for trial. A trial was had, and upon a
finding in favor of the defendant, the district court ren-
dered the following judgment: “It is therefore considered,
and adjudged by the court that the said Luke Finn, sheriff
of said Greeley county, Nebraska, or his successor in office
release said property from said levy and that the said Luke
Finn as said sheriff, or his successor in office, and the said
McCormick Harvesting Machine Company restore to said
G. W. Scott, said property and that the said G. W. Scott
recover of and from the said McCormick Harvesting Ma-
chine Company his costs herein expended taxed at $——."
The plaintiff brings this case here on error. The case is
before us on rchearing. The former opinion is reported
on page 479, ante.

The contention of the,plaintiff, as we understand it, is
that the district court had no jurisdiction to hear and pass
upon the evidence as to the right of property. The 1
visions of the Code of Civil Procedure under which the
proceedings were had, are as follows:

“Sec. 996. When a constable or sheriff shall levy on or
attach property claimed by any person or persons other
than the party against whom the execution or attachment
issued, the claimant or claimants shall give three days no-
" tice, in writing, to the plaintiff or his agent, or if not found
within the county, then such notice shall be served by
leaving a copy thereof at his usual place of abode in such
county, of the time and place of the trial of the right to
such property, which trial shall be had before some justice
of the county, at least one day prior to the time appointed
for the sale of such property.

“Sec. 997. 1If, on the trial, the justice shall be satisfied
from the proof that the property, or any part thereof, be-
longs to the claimant or claimants (or in case when a jury
is demanded, the jury shall so find), such justice shall
render judgment against the party in whose favor such
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execution or attachment issued for the costs and issue
execution therefor, and shall, moreover, give a written
order to the officer who levied on, or who may be charged
with the duty of selling such property, directing him to
restore the same, or so much thereof as may have been
found to belong to such claimant or claimants.

“Sec. 998: But if the claimant or claimants fail to estab-
lish his or their right to such property, or any part thereof,
the justice shall render judgment against such claimant or
claimants for the costs that have accrued on account of
such trial, and issue execution therefor; and the officer
shall not be liable to the claimant or claimants for the
property so taken.”

Tt will be observed that the only judgment authorized
by the foregoing provisions, is a judgment for costs. It is
true section 997 provides for a written order to the officer
who levied the writ, or who may be charged with the duty
of selling the property, to restore the same. But the pro-
ceedings are principally for the protection of the officer,
who may obey or ignore such order as he may see fit.
State v. Gillespie, 9 Nebr., 505. From these considera-
tions, it seems clear to us that such order is not judicial in
the sense that error will lie therefrom, but is ministerial,
and intended merely to apprise the officer of the result of
the inquisition, and that the only judgment the justice of
the peace had jurisdiction to render was a judgment for_
costs. When the record of the justice of the peace was
presented to the district court, the first question to be de-
termined was whether the judgment of the justice of the
peace was erroneous. That question was resolved in favor
of the plaintiff, whereupon, as required by section 601,
Code of Civil Procedure, the court rendered a judgment of
reversal, and for the costs that had accrued up to that
time, in favor of the plaintiff. The plaintiff insists that
the jurisdiction of the district court in the premises ended
with the judgment of reversal. We do not think so. Sec-
tion 601, supra, also provides that on a judgment of re-
versal, the cause shall be retained for trial and final judg-
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ment, as in cases of appeal. It is true we may conceive of
cases where a judgment of reversal would end the case, as
when the judgment of the inferior court is reversed for
jurisdictional defects going to the entire judgment. But
‘that is not this case. There was a general appearance on
the part of the plaintiff before the justice of the peace.
- The justice -had jurisdiction to render judgment against
the plaintiff for costs, as the result of an inquiry he was
authorized to make. It does not follow from the judgment
of reversal that such judgment would not have been proper
on a due hearing on the merits. It merely leaves such in-
quiry undetermined, and to be determined, we think, by
the district court, by virtue of the provisions of section
601, supra. Section 998, suprae, provides that if the claim-
ant fails to establish his right to the property, the officer
shall not be liable to him for the property taken. The
proceedings are conclusive upon him in the event of his
failure. Storms v. Eaton, 5 Nebr., 453 ; Bray v. Saaman,
13 Nebr., 518. It would be manifestly unjust that he
should be concluded by a bare judgment of reversal, with-
out a hearing on the merits. But in proc'eedings under
the provisions of section 996 et seq., supra, the district
court has no original jurisdiction. Hence in this case,
after the judgment of reversal, its jurisdiction was limited
to such judgment as the justice of the peace had jurisdic-
tion to render in the first instance, which we have seen
was a judgment for costs only. It follows, therefore, that
the judgment of the district court, so far as it provides for
a release of the property, and its restoration to the defend-
ant, is void.

It is therefore recommended that such part of the judg-
ment of the district court as relates to a release of the
property from the levy and its restoration to the defend-
ant, G. W. Scott, be reversed, and that the judgment for
costs be affirmed.

DurrFIE and AMES, CC., concur.

By the Court: For the reasons stated in the foregoing



VOL. 66] SEPTEMBER TERM, 1902. 485

McCormick Harvesting Machine Co. v. Scott.

opinion, that part of the judgment of the district court as
relates to a release of the property from the levy and its
restoration to the defendant, G. W. Scott, is reversed, and
the judgment for costs is affirmed.

JUDGMENT ACCORDINGLY.

NoTe—The procedure under sections 996, 997, and 998 is taken
from the Ohin statute, Bates, Annotated Statutes, secs. 6573,
6574, 6575. The finding of the jury is only conclusive against the
claimant’s right to sue the sheriff. Patty v. Mansfield, 8 Ohio, 369;
Ralston v. Oursler, 12 Ohio St., 105. The proceeding must be at
the instance of the claimant. Jones v. Carr, 16 Ohio St., 420.

A similar provision exists in the state of New York.

Although there is no express adjudication on the point, the
general language of text authorities is that an inquisition by a
sherifi’s jury will excuse the sheriff from a return nulle bonea and
repel the charge of false return. Dalton, Sheriff, 146; Bayley v. Bates,
8 Johns. [N. Y.], *¥184, *188,

The- authorities make a distinction between an action against
the sheriff for taking goods not belonging to the defendant in the
execution, and an action against him, by the party in the execution,
for returning nulle bona, upor$ the strength of such inquisition.
Townsend v. Phillips, 10 Johns, [N. Y.], #98,

If the jury find the goods are not the debtor’s, the execution
may then be returned no goods found; and the constable is justified
in making that return, unless an indemnity be then tendered
by the creditor; and in case it is, the constable is bound to pro-
ceed and sell, notwithstanding the finding of the jury. Curtis o.
Patterson, 8 Cow. [N. Y.], 65; Van Cleef v. Fleet, 15 Johns. [N. Y.], 147.

The officer acts at his peril in making a return of no goods found,
before the jury have passed on the question of title; and, if sued
for making a false return, the burden is on him to show prop-
erty in another than the defendant, thus proving his return true.
Van Cleef v. Fleet, supra; Magne v. Seymour, 5 Wend. [N. Y.], 309 to 311.
If the jury find the goods levied on are the debtor’s, the constable
must proceed to sell, and the verdict will protect him from punitive
damages. Townsend v. Phillips, 10 Johns, [N. Y.}, 98. .

Where goods are in the hands and under the control of the
defendant in the execution, and they are pointed out as his property
to the constable, by the creditor, the constable is bound to levy. on
them without indemnity; and if he neglects to do so, and the goods
are removed beyond his reach, he will have to respond in damages.
Williams v. Lowndes, 1 Hall. [N. Y.], 579; Camp v. Chamberlain, 5 Denio
[N. Y.], 198, 203.

If, after the levy, a claim is interposed to the goods by a third
person, the constable should proceed to call a jury. Williams v.
Lowndes and Camp v. Chamberlain, ubi supra.
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The necessity for calling a jury may be dispensed with by taking
a bond of indemnity from the creditor in the first instance, if
he is willing to give it. Such bond, even if executed before the
levy, is valid. Opinion by Roosevelt, J. Chamberlain v. Beller, 18 N.
Y., 115.

It would be equally valid, when executed after the levy and
sale. Westervelt v. Frost, 1 Abb. Pr. [N. Y.], 74.

A bond given to indemnify a wilful act of trespass, is void as in
contravention of public policy. The test of the consideration is
the good faith of the transaction. Coventry v. Barton, 17 Johns.
[N. Y.], ¥142, *144; Stone v. Hooker, 9 Cow. [N. Y.], #154; Elliston v.
Berryman, 15 Adol. & E. [Eng.], 205; St. John v. St. John’s Church,
15 Barb. [N. Y.], 346; Allaire v. Ouland, 2 Johns. Cas. [N, Y.], *52, #56.

A sheriftf has no authority to institute a proceeding for the trial
of right of property. This is the exclusive right of the claimant.
Storms v. Eaton, 5 Nebr., 453.

The verdict in a proceeding for the trial of the right of property
concludes the claimant’s right to sue the sheriff. Storms v. Eaton,
supra; Bray v. Saaman, 13 Nebr., 518.

The statutory remedy for the trial of the right of property
seized by attachment or executiom, is not exclusive. Replevin will
lie. Scott v. McGraw, 3 Wash. [St.], 675.

The responsibility which is assumed by a sheriff in making a
levy upon chattels, must be patent to the most superficial observer.
The Charybdis is the risk of a suit in the nature of trespass or
trover;. the Scylla is an action on the case for making a false return
of nulle bona. The statutory trial by a sheriff’s jury, is for the pro-
tection of the sheriff. The fact that no bond is required (as in re-
vlevin) is for the benefit of indigent claimants.—W. F. B.

FRANK A. CARLSON V. EUGENE A. BENTON ET AL.
Frep NovEMBER 19, 1902. No. 12,151,
Commissioner’s opinion, Department No. 3.

1. X-Ray Photograph: EvVIDENCE: FOUNDATION. To constitute a
foundation for the introduction of an X-ray photograph in
evidence, it is not essential that it appear that it was taken
by a competent person, nor that the condition of the appa-
ratus with which it was taken and the circumstances under
which it was taken, were such as to insure an accurate picture,
where it has been shown by the evidence of competent wit-
nesses that it truly represents the object it is claimed to
represent.

2. Reception of Evidence: DiSCRETION oF JUDGE. The discretion
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of the trial judge in the reception of such evidence, is not
absolute, and may not be exercised arbitrarily; and where
the evidence as to the accuracy of the photograph leaves no
room for a difference of opinion, its exclusion on the ground
that a sufficient foundation has mot been laid, is an abuse
of discretion.

3. Entry of Judgment After Trial Term. The district court has
authority to enter a judgment on a verdict at a term subse-
quent to that at which the trial was had and at which the
motion for a new trial was overruled.

: MoTioN ForR NEw TRIAL: REVIEW. At a term subsequent

! to that at which the motion for a new trial was overruled
the unsuccessful party asked the court to render judgment on
the verdict. Held, That such party was not thereby precluded
from obtaining a review of errors in this court.

ERRoOR from the district court for Merrick county. Ac-
tion in the nature of case against defendants for alleged
malpractice as physicians and surgeons. Tried below be-
fore GRrIMISON, J. Verdict and judgment for defendants.
Plaintiff brings error. Reversed.

William T. Thompson and George W. Ayres, for plaintiff
in error.

J. W. Sparks and John Patterson, contra.

AvsErrT, C.

It is alleged in the petition, among other things, that the
plaintiff sustained a frac*ure of the bones of his leg below
the knee and a dislocaticn of one of said bones, and that
the defendants, at his instance and request, undertook, as
physicians and surgeons, to treat and heal such injuries;
that because of the negligence and lack of skill on the part
of the defendants, the ends of the broken bones were not
properly brought together, and the dislocation was not
redueed; that by reason of such omission, the fractured
bones failed to unite properly, leaving the plaintiff lame
and causing him great bodily pain. The answer admits
the fracture of the bones, as alleged in the petition, and
that the defendants were employed as physicians and sur-
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geons to reduce such fractures; all the other allegations
of the petition are denied. The answer also charges con-
tributory negligence. A trial resulted in a verdict for the
defendants. Judgment accordingly. The plaintiff brings
€error. 4 :

On the trial the plaintiff offered in evidence an X-ray
photograph of his injured leg, taken after his injuries had
been treated by the defendants. It was objected to, on the
ground that a sufficient foundation had not been laid. The
objection was sustained, and the ruling of the court in that
behalf is now assigned as error. The defendants insist
that the ruling of the court was right, because the compe-
tency of the person taking. the photograph, the condition of
the apparatus with which it was taken, and that the cir-
cumstances under which it was taken, were such as to in-
sure an accurate picture, had not been sufficiently shown
in evidence. To show such matters is simply one way of
establishing the accuracy of the picture. We do not under-
stand that such way is exclusive. Before the photograph
was last offered in evidence, the plaintiff had introduced
evidence tending to prove all the material allegations of
his petition. In addition, Doctor Arnold had testified, in
effect, after showing his competency as an expert, that he
had examined the injured leg by means of the X-ray, after
it had been treated by the defendants, and found the frac-
ture and dislocation alleged .in the petition. His testi-
mony tended to show that neither the fracture nor the dis-
location had been properly reduced. He further testified
that the photograph offered in evidence was a true rep-
resentation of the position, location and condition of the
bones of the injured leg, as they were at the time he made
the examination. The testimony of Doctors Robinson and
Hunt is to the same effect, save that the former ascertained
the position, location and condition of the bones by manip-
ulation. The means employed by the latter to ascertain
such facts do not appear. In view of this testimony we
do not deem it necessary to go into the question of the com-
petency of the person who took the photograph, the con-
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dition of the apparatus by means of which it was taken nor
the circumstances under which it was taken. Such mat-
ters would be far less satisfactory evidence, to the ordinary
mind, that the photograph was an accurate representa-
tion of what it was claimed to represent than would the tes- -
. timony of witnesses who were competent to compare it with
the original and who had thus compared it. The defendants
cite Bruce v. Beall, 41 S. W. Rep. [Tenn.], 445, in which
the court says: “It is not to be understood, however, that
every photograph offered as taken by the cathode or X-ray
process would be admissible. Its competency, to be first
determined by the trial judge, depends upon the science,
skill, experience and intelligence of the party taking the
picture and testifying with regard to it, and, lacking these
important qualifications, it should not be admitted.” The
rule thus announced was applicable, doubtless, to the facts
before the court in that case; but it is too narrow to be
regarded as a general rule. The novelty of the X-ray
photograph does not extend to the rules governing its re-
ception in evidence. Maps, photographs, drawings and
models are admissible in evidence when it is shown that
they fairly represent the object or objects under investiga-
tion. There is no good reason why the same rule should
not apply to photographs of this character. But the de-
fendants insist that the admission of such evidence rests
within the discretion of the trial judge, and consequently
the exclusion of the photograph is not reversible error.
Whatever discretion the trial judge may have in matters
of this kind, such discretion is not unlimited, nor may it be
exercised arbitrarily. Reimer v. New York, N. H. & H. R.
R. Co., 59 N. E. Rep. [Mass.], 671. The uncontradicted
testimony of the three surgeons mentioned leaves no room
for a difference of opinion as to the accuracy of the photo-
graph offered in evidence. To exclude it under such cir-
cumstances, on the ground that a sufficient foundation had
not been laid, was an abuse of discretion.

Lastly, it is urged that, whatever error may have been
in the exclusion of the photograph, it was error without



490 NEBRASKA REPORTS. [VoL. 66

Carlson v. Benton,

prejudice, because there is no conflict in the testimony on
the question of the existence of the dislocation and im-
proper union of the bones. The record does not bear out
this statement, especially as relates to the dislocation.
But if it did, it would not be safe to say that the exclusion
of the photograph worked no prejudice to the plaintiff.
The condition and position of the bones of the plaintiff’s
leg after it had been treated by the defendants, were
among the matters to be investigated by the jury. It is
hardly possible to convey such matters to the average
mind as clearly by oral testimony as it may be conveyed
by means of a photograph. The verdict of the jury is
general, and it would be rash to assume that it was not in-
fluenced by the exclusion of the evidence in question.

The court, on its own motion, among vther things, in-
structed the jury as follows:

“3. You are rurther instructed that the material allega-
tions of the petition, not so admitted and assumed, as set
forth in the last preceding instruction, and upon which
you must deliberate and make findings before you can
render a verdict in this case are as follows: First. That
the defendants carelessly, unskillfully and negligently
failed to bring the ends and parts of the broken bones into
apposition so that they could properly unite together;
that is to place each part opposite to and in close contact
with the part from which it was broken. Second. That
the defendants carelessly, negligently and unskilfully -
failed to reduce the dislocation of the fibula of the plain-
tiff’s leg; that is to place the joint in proper position.
Third. That defendants carelessly, negligently and un-
skilfully failed to apply to said fractures and dislocations
the proper extensions and counter-exiensions, splints and
bandages to retain said broken bYones and dislocated bone
in their proper position. Fourth. That the defendants
carelessly, negligently and wunskillfully bandaged and
dressed said injured leg and dislocated joint so that they
could not properly heal and unite.”

“4, You are instructed that the burden is upon the
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plaintiff and it is for him to prove every material allega-
tion set forth in the last preceding instruction by a pre-
ponderance of the evidence, if you find that the evidence
bearing upon any one of these allegations is evenly bal-
anced, or that it preponderates in favor of the defendants,
then the plaintiff can not recover upon such allegation,
and if you find that the evidence bearing on all these al-
legations is evenly balanced, or that it preponderates in
favor of the defendants, then the plaintiff can not recover
and you should find for the defendant.”

The plaintiff complains of these instructions, because
they required him to establish “every material allegation”
of the petition, specified in the third paragraph of the
charge by a preponderance of the evidence. We do not
think the instruction fairly construed admits of that con-
struction, especially in view of a subsequent instruction,
in the following language:

“If you believe from the evidence that the defendants
failed to bring the ends and parts of the broken bones into
apposition so that the bones could properly unite and that
this failure resulted from the want of ordinary skill and
care on the part of the defendants; or if you believe from
the evidence that defendants failed to reduce the disloca-
tion,if such dislocation exists, of the fibula of plaintiff’s leg
and that such failure resulted from want of ordinary skill
and care on the part of the defendants, or if you believe
from the evidence that defendants failed to apply to plain-
tiff’s leg such extensions and counter-extensions, splints
and bandages as would be considered necessary under like
circumstances by physicians and surgeons of good repute
in the ordinary practice of their profession, or if you be-
lieve from the evidence that defendants did not bandage
and dress plaintiff’s leg with ordinary skill and care.
And if you further find that the injuries to plaintiff’s leg
were caused by any one or more of these failures or omis-
sions you will find for the plaintiff.”

The defendants insist that the plaintiff has no standing
in this court, because “the court was without any author-
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ity to render a judgment in said cause at another and dif-
ferent term of the district court, than that at which the
case was tried, and the motion for a new trial was over-
ruled and a judgment rendered thereon,” and because the
judgment complained of was entered at the plaintiff’s
request. It is true, the judgment was rendered at a term
subsequent to that at which the motion for a mew trial
was overruled ; but we know of no rule that requires the
final judgment to be rendered at the same term. The judg-
ment is the logical product of the prior proceedings in the
case. With the record of such proceedings before it, the
court not only had authority, but it was its duty, to render
the judgment. It is also true.the record shows that the
judgment was rendered on the plaintiff’s motion. The
motion was made at a term subsequent to the term at
which his motion for a new trial had been denied. He
had a right to a hearing in the court of last resort. A final
judgment was necessary to that end. It would be a mock-
ery of justice to deny him a hearing in this court because
he asked the trial court to do that without which he could
not obtain such hearing.

We recommend that the judgment of the district court
be reversed, and the cause remanded for further proceed-
ings according to law.

Durrie and Amzs, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed, and
the cause remanded for further proceedings according to

law.
REVERSED AND REMANDED.

NoTeE.—Roentgen Rays.—The discovery of the X-rays is compara-
tively recent. The utility and trustworthiness of the results of this
process, are already so well established as scientific facts as to be
matter of judicial knowledge. And, if the fact that the exposure
of the person to these rays is harmless becomes as well established
in science as is the accuracy of the photographs taken by them,
there is as much reason why in a proper case the plaintiff should
be required to submit his neck to those rays for the purpose of
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photographing it as there is for requiring a party to submit his
person to a physical examination.* Whether science is yet suffi-
ciently advanced to justify the courts in taking judicial notice that
exposure to X-rays is not injurious to the subject, quere. In this
particular case, the evidence was ruled out for insufficient founda-
tion. Wittenberg v. Onsgard, 78 Minn., 342, 349.—W. F. B.

See opinion of Mr. Commissioner AMES in City of Geneva v. Burnett,
65 Nebr., 464, and note.—W. F. B.

TarOMAS J. D00ODY V. NATIONAL MASONIC ACCIDENT
: ASSOCIATION.

FiLEDp NOoVEMBER 19, 1902, No. 12,228.
Commissioner’s opinion, Department No. 3.

Mutual Accident Association: -HAzZARD: CLASSIFICATION: LIMITED
RECOVERY. A mutual accident association classified its mem-
bers according to the hazard of their respective occupations.
The plaintiff belonged to a class which entitled its members
to $2,500 for the loss of a hand by accident. The members
of another class were entitled to but $500 for such injury.
A clause of the by-laws, which were a part of the contract
of insurance, provided that no greater amount should be
paid any member than the amount payable to the latter class
for any injury received while hunting, or in any way using or
handling firearms. The plaintiff lost his hand by the discharge
of a gun which he was removing from one room of his house,
where it was left by one of his boarders, to another. Held,
That his recovery was limited to $500.

Error from the district court for Lancaster county.
Action upon accident insurance policy. Tried below before
IFrosT, J. Judgment for plaintiff for a part of his de-
mand ; he brings error. Afirmed.

Tibbets Bros., Morey & Anderson, for plaintiff in error.

Frank M. Hall and Carlton C. Marlay, contra.

* The court had previously held that, in a proper case, the plain-
tiff could be compelled to a physical examination under pain of
having his case dismissed. Wanek r. City of Winona, 78 Minn., 98.
—W. F. B,
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ALBERT, C.

This action was brought on an accident insurance
policy issued to the plaintiff by the defendant. Defendant
is a mutual concern, and the members are classified ac-
cording to the hazard of their occupations. The plaintiff
was classified as the proprietor of a boarding house, and

belonged to “class one,” whose members were entitled to
an indemnity of $2,500 for the loss of a hand, while those

of class 6 were entitled to but $500 for such injury. The
by-laws of the defendant, which are part of the contract of
insurance, provide, among other things, as follows: “Nor
shall any greater amount be paid to any mmember or his
beneficiary than the amount named in class 6 for or on
account of any injury received by any member while
hunting, or while in any way .using or handling loaded
firearms.” At a time when the policy was in force the
plaintiff undertook to carry a loaded gun in his hands,
from the dining-room, where it had been left by one of his
boarders, to a closet in an adjoining room. While doing
so, the gun was discharged, destroying his hand. As
proprietor of a boarding house, he was entitled, under his
policy, to an indemnity of $2,500, unless the act in which
he was engaged at the time of the injury was handling fire-
arms, within the meaning of the clause of the by-laws here-
inbefore quoted, in which case he would be entitled to but
$500. The trial court held that the act of removing the
loaded gun from the dining-room was handling firearms,
within the meaning of said clause, and directed a verdict
in favor of the plaintiff for $500, with interest. Judgment
accordingly. The plaintiff brings error.

The sole question in this case is whether the plaintiff at
the time he received the injury was in any way handling
firearms, within the meaning of the qualifying clause of
the by-laws; and this question depends upon the meaning
to be given to the word “handling,” as therein used. The
plaintiff argues that the phrase “in any way,” which pre- -
cedes the word in the qualifying clause, does not enlarge
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the meaning of the word. The authorities cited in sup-
port of this proposition hardly support this elaim. The
phrase certainly does not restrict the meaning of the word.
It should be given some meaning, if possible. While we
may concede, for the purpose of the argument, that it does
not enlarge the meaning of the word, we think it at least
shows an intention on the part of the contracting parties
that the word should be taken in the comprehensive sense
in which it is generally used. It is a well-known rule of
construction that words are to be taken in their ordinary
meaning unless it appear that the parties used or under-
stood them in a different sense. There is nothing in the
context nor in the record to indicate that the parties to
the contract of insurance used or understood the word in@
question in any other than the ordinary sense. The plain-
tiff contends that as the word is commonly used, it is
synonymous with the words “ply,” “wield,” and “manip-
ulate.” We know of no common use of the word that gives
it a different meaning than that to be found in the stand-
ard lexicons of the language. “To handle” is‘defined by
the Standard Dictionary (1894) as “to use the hands
upon, turn, adjust, examine, or feel with the hand; touch;
to manage, contrive, or direct with or as with the hands;
use; ply; wield; manipulate; as, to handle a musket or an
oar, etc.” By the Century Dictionary (1889) it is defined
as “to touch or feel with the hand; use the hand or hands
upon; to manage by hand ; use or wield with manual skill;
ply; manipulate; act upon or control by the hand; in
general, to manage; direct; control.” By Webster’s Dic-
tionary (1894) it is defined as ‘“to touch; to manage in
using, as a spade or a musket; to wield; often, to manage
skillfully.” From the foregoing definitions it will be seen
that while the word may be synonymous with such words
as “ply,” “wield,” and “manipulate,” none of such words,
" nor all of them, are its verbal equivalent. It is a more
comprehensive term, and includes not only the act of ply-
ing, wielding and manipulating, but touching, using the
hands upon, acting upon or controlling by the hand, and
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other acts. Had the parties used the equivalent of the
word, as shown by the foregoing definitions, instead of the
word itself, there could be no question that the act in
which the plaintiff was engaged at the time of the injury
was within the meaning of the qualifying clause of the
by-laws. We are unable_to see how the legal effect of the
language is in any manner changed by the use of a word
which eomprehends all such acts. The plaintiff, however,
invokes the rule that when a policy admits of two mean-
ings, that which is most favorable to the insured is always
to be adopted. That rule has no application to this case.
There is a difference between a comprehensive term and
an ambiguous one. The question here is not which of two
or more meanings shall attach to a word, but whether we
shall exclude from the meaning of such word certain acts
which standard authors hold to be included within it. In
the absence of special circumstances to justify it, the rule
does not warrant this court in arbitrarily holding that a
part of the acts included within the meaning of the term
were not within contemplation of the parties at the time
the contract was made. In fact we know of no general term
that so aptly expresses what the plaintiff was doing with
the gun when he received the injury as the word “hand-
ling.”

It is also contended by the plaintiff that the injury was
received while he was in the ordinary course of his oc-
cupation as a boarding-house keeper. We are unable to
see how that affects the case. There was no unqualified
promise to indemnify him against accidents occurring
while he was engaged in such occupation, nor to pay him
$2,500 for the loss of a hand resulting from such accident.
On the contrary, the by-laws specifically excepted certain
acts, among which was that in which the plaintiff was en-
gaged when the injury occurred. For the injury resulting
to the plaintiff while engaged in such act, the promise of
the defendant was to pay him $500.

The judgment of the district court is the full measure
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of the defendant’s liability, and we recommend that it be
affirmed.

Durrin and AMEs, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district conrt is

AFFIRMED.

CHARLES RUSSELL V. STATB OF NEBRASKA.
FILED DECEMBER 3, 1902. No. 12,584.

1. Verdict: MERGER OF LESSER OFFENSE IN GREATER: ACQUITTAL OF
ONE: CONVICTION OF THE OTHER. Upon the trial of an informa-
tion charging an offense consisting of different degrees, the
jury may acquit the defendant of the degree charged and
convict him of any of the inferior degrees.

2. SPECIFICATION OF OFFENSE. By section 489 of the Criminal
Code the jury are required, in trials for murder, to declare in
their verdict whether the accused, if they find him guilly, is
guilty of murder in the first or second degree, or manslaughter.

3. CAPRICE: REJECTION OF CERTAIN EVIDEXCE. The fact that

the jury on the trial of an information charging murder in the
first degree capriciously, or without sufficient cause, reject the
evidence showing deliberation and premeditation, is no reason
why their finding of an intentional and malicious killing should
be set aside.

4. Non-Expert Witness. A non-expert witness may give his opinion
in regard to a matter which men in general are capable of com-
prehending, when, from the nature of the case, it is impossible
for him to lay before the jury all the pertinent facts so as to
enable them to see the thing he is describing just as he saw it.

5. Witness: IDENTIFICATION OoF PROPERTY. It is not reversible error
to permit a witness to testify in regard to the means which he
employed to identify property which he had been instructed to
seize for the purpose of being used as evidence in a criminal
case.

6. Evidence: HYPOTHESIS IMPLYING GUILT: DEFENDANT’S CHARACTER.
Any evidence ilending to sustain an hypothesis which implies
guilt is relevant to the issue in a criminal case and can not be
excluded on the ground that it impeaches defendant’s general
character.

38
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UNREASONABLE SEARCH AND SEIZURE. Kvidence showing
that a pair of old shoes, worn by defendant at the time he was
arrested, was taken from the jail in his absence and without
his consent, does not establish a violation of his constitutional
right to be secure against unreasonable searches and seizures.

8. Argument of Counsel: MERE ARTICULATION: LiMiT: RULE. There
is no rule of law that limits counsel in debate to mere articu-
lation. He may use any appropriate vchicle of thought to carry
his conceptions of truth to the jury.

9. Practice: EVIDENCE: ARTICLES AND DoCUMENTS: JURY RooM. The
modern practice, both in civil and criminal cases, is to send to
the jury room all instruments, articles and documents, except
depositions, which have been received in evidence, and which

* will, in the opinion of the trial judge, aid the jury in their
deliberations.

10. Jury: CoOERcION: Foop: LicHT: DRINK: SLEEP: ANCIENT PRAC-
TICE: VERDICT. The ancient practice of keeping the jury out
while deliberating, without food, drink, fire, light or oppor-
tunity for sleep, was never in vogue in this state. The rule is
that a verdict can not stand which is the result of any species
of coercion. :

11. VERpICT: PHYSICAL ENDURANCE: INTELLECTUAL CONVIC-
TION: DISCRETION. The length of time a jury shall be kept to-
gether in consultation is a matter over which the trial court has
a large discretionary power, but the verdict must in every case
represent intellectual conviction and not mere lack of physical

endurance.

i2. : : : . The fact that a jury has been
kept togcther an unusually long time without reasonable oppor-
tunity for sleep, will not vitiate the verdict if it is shown that
the agreement was deliberate and voluntary and not due to
fatigue or exhaustion.

13.

DiscussioN OF IRRELEVANT MATTERs. The discussion by
the jury of irrelevant matters upon which counsel for de-
fendant based an appeal for acquittal, does not constitute mis-
conduct within the meaning of section 490 of the Criminal Code.

14. Motion for New Trial: CoNFLICTING EVIDENCE. On the hearing
of the motion for a new trial in a criminal case the decision
of the trial judge upon an issue of fact will be permitted to
stand if the evidence upon which it rests is fairly conflicting.

15. Evidence. Evidence examined and found sufficient to sustain the
verdict.

Error from the district court for Dawes county. This
was the second trial of the case reported 62 Nebr., 512,
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being on an indictment in one count for murder in the
first degree by shooting. Before WESTOVER, J. Affirmed.

Albert W. Crites and Fanning, for plaintiff in error.

Frank N. Prout, Attorney Gencral. Norris Brown,
Michael J. O’°Conmell and Michael F. Harrington, contra.

SvLLivan, C. J.

The information upon which this case was tried charged
Charles Russell with having killed Alois F. Staudenmaier
unlawfully, purposely, feloniously and of deliberate and
premeditated malice. The jury found the accused guilty
of murder in the second degree and the court sentenced
him to imprisonment in the penitentiary for a term of
twenty years.

There are a very unusual number of assignments in the
petition in error, but only a few of them have been much
discussed by counsel, either orally or in the briefs.

The deceased, a Sioux county ranchman, was found dead
on the range about three miles from his own home and
about six miles from the home of Russell. No one wit-
nessed the tragedy, but from the wounds upon the hody,
marks upon the ground and other circumstances, it is cer-
tain the killing was intentional and highly probable that
it was felonious. Both the slayer and his victim were on
horseback. The latter went out,. as he usually did, be-
tween six and seven o’clock in the morning, to look after
his cattle and, according to the theory of the state, the
former was lying in wait and shot him. A peculiarly
shaped horse-track was found near the body, and was fol-
lowed close to a point where Russell rode at about eight
o’clock on the morning of the day that Staudenmaier was
killed. The track of Russell’s horse was noted and it was
found to be strikingly similar to the other track. The
probability that the same horse made both tracks brought
Russell under suspicion and led to his arrest and prosecu-
tion.
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The first and principle ground upon which a reversal of
the sentence is claimed, is that the court erred in giving as
part of the charge to the jury the law relating to the minor
degrees of felonious homicide. Counsel on both sides seem
to think that the defendant, if guilty at all, was guilty of
murder in the first degree. We do not think this con-
clusion necessarily results from the evidence. In our
view of the case the trial judge acted with commendable
prudence in charging as he did. But assuming that the
defendant was either guilty of murder in the first degree
or wholly innocent, it seems to us entirely clear that there
is no error in the instructions of which he may justly com-
plain. By section 487 of the Criminal Codé it is provided
That “Upon an indictment for an offense consisting of
different degrees the jury may find the defendant not
guilty of the degree charged, and guilty of any degree in-
ferior thereto, and upon an indictment for any offense
the jury may find the defendant not guilty of the offense
but guilty of an attempt to commit the same, where such
an attempt is an offense.” And by section 489 the jury are
required in all trials for murder, if they find the prisoner
guilty, to “ascertain in their verdict whether it be murder
in the first or second degree, or manslaughter.” From
these statutory provisions it is quite evident that on the
tpial of an information charging murder in the first degree

.~ the jury may, if the evidence warrants it, find the accused
guilty of any of the lower grades of homicide. The fact
that the jury rejected capriciously, or without sufficient
cause, the evidence showing deliberation and premedita-
tion, is no reason why their finding of an intentional and
malicious killing should be set aside. Baker v. State, 4
Tex. App., 223 ; Parker v. State, 22 Tex. App., 105; State v.
Hopper, 71 Mo., 425. This view is consistent with Vollmer
v. State, 24 Nebr., 838; Botsch v. State, 43 Nebr., 501;
Fager v. State, 49 Nebr., 439; Strong v. State, 63
Nebr., 440,—and is not in conflict with any of the
cases cited by counsel for defendant. State v. Mahly,
68 Mo., 315, was not reversed because the law in relation
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to murder in the second degree had been given to the jury,
but on account of misconduct of the prosecuting attor-
ney. The ground of the decision is thus stated by Mr.
Justice Henry: “The circuit court should have rebuked
the prosecuting attorney and told the jury that the law
was not as the attorney declared it to be, and for not
having done so, the judgment should be reversed.” It was
remarked in the course of the opinion that the court erred
in giving an instruction defining murder in the second
degree because there was no evidence to support it, but
it was not said, or intimated, that the giving of that in-
struction was prejudicial to the defendant.

In this case there was evidence upon which there might
have been a conviction of murder in the first degree, and
if there was errorin instructing as to murder in the second
degree it was favorable to the defendant and against the
state. This is the meaning of the decision in the case of
Kastner v. State, 58 Nebr., T67. i

It is also urged as error that the court permitted wit-
nesses for the state, over objection, to testify in regard to
tracks supposed to have been made by the horse which de-
fendant rode on the day of the homicide. While it is
earnestly insisted that the rulings upon this class of evi-
dence were prejudicially erroneous, it is admitted that
they do not go quite to the extent of violating the rule laid
down in the opinion reversing the former conviction. This
admission vindicates the action of the court. The decision
in the case of Russell v. State, 62 Nebr., 512, is based upon
a dictum in Clough v. State, 7 Nebr., 320, and goes to as
great a length in excluding opinion evidence as we are
willing to go. It is frequently impossible for a witness to
lay before the jury all the pertinent facts so as to enable
them to see the thing that he is describing just as he saw it.
His conclusion and the facts from which it is drawn can
not always be separated. In such cases opinion evidence
is competent, because a mere description, without an opin-
. ion, would convey a very imperfect and inadequate idea
of the thing described. 1 Greenleaf, Evidence, secs 440,

+
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440b; 2 Jones, Evidence, secs. 362, 363; State v. Reitz, 83
N. Car., 634; Commonwealth v. Pope, 103 Mass., 440; Com-
monwealth v. Choate, 105 Mass., 451; Commonwealth v.
Sturtivent,* 117 Mass., 122. In the case last cited it is
said that “common observers, having special opportunity
for observation, may testify to their opinions as con-
clusions of fact, although they are not experts, if the
subject-matter to which the testimony relates can not he
reproduced or described to the jury precisely as it ap-
peared to the witness at the time, and the facts, upon
which the witness is called to express his opinion, are
such as men in general are capable of comprehending.”

In our judgment, all the evidence relating to the tracks
made by defendant’s horse and by the horse supposed to
have been ridden by the murderer of Alois F. Stauden-
maier was rightly received. Much of this evidence was,
as counsel suggest, unsatisfactory and inconclusive, but
that was not sufficient to require its exclusion. It was the
business of the jury to estimate its value, and it must be
presumed that their estimate was a just one.

It is claimed that the court erred in permitting the wit-
ness Dickman to testify to instructions given him by the
public prosecutor with respect to the seizure of the horse
which Russell rode on the day Staudenmaier was killed. It
is also insisted that it was error to receive the witness’s
account of what he did in identifying the animal. Counsel
have not clearly indicated their objection to this testimony
and it seems to us to be altogether unobjectionable. The
evidence of identification of the horse by his peculiar hoof
and footprint, and the fact that he was found in defend-
ant’s pasture, was certainly proper. The instructions of
the county attorney were explanatory of Dickman’s con-
duct and in no possible view of the case prejudicial.

It is contended that the court committed serious error
in allowing the state to prove that the accused was in the
habit of carrying firearms, a lariat and a spy-glass. It is
said that the object of this evidence was to show that he

*19 Am. Rep., 401.
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was what is known in frontier parlance as “a bad man.”
We do not so understand the record. It was the theory of
the state that the man who committed the murder had a
rope, a revolver and probably a ﬁeld-glass. The posses-
sion of those things was therefore a relevant fact, a frag-
ment of the material from which it was expected the con-
clusion of guilt would be drawn.

The state offered in evidence as an inculpatory fact a
pair of old shoes belonging to defendant. The offer was
objected to on the ground that the evidence was incompe-
tent, irrelevant and improperly obtained. The objection
was overruled and the ruling is assigned for error. It is
claimed that by the admission of this evidence defendant
was deprived of his constitutional right to be secure
against unreasonable searches and seizures and was vir-
tually compelled to give evidence against himself. This
assignment can not be sustdined. It does not appear that .
there was any unreasonable search or seizure. The record
merely shows that on the day of the preliminary examina-
tion, while the defendant was at the court house, the shoes
were found in the county jail and removed without his
permission having been first asked or obtained. It does
not even appear that the shoes were in defendant’s cell, or
that he had any rightful control or dominion over them at
the time they were taken. The case in this aspect is quite
like Gindrat v. People,® 138 111, 103, 105, and People v.
Hess,t 85 Mich., 128, in which it was held that incrimina-
ting effects taken without the owner’s consent might, in the
trial of a criminal case, be used as evidence against him.

In the closing address to the jury Mr. Harrington, who
was assisting the county attorney, exhibited the revolver
of the accused, together with a bullet found in the body of
the deceased, and used a piece of black crayon to illustrate
his contention that there was a correspondence between a
defect in the muzzle of the weapon and a defect in the bul-
let. The revolver and bullet were in evidence, but the
crayon was not. It seems that counsel was endeavoring to

*27 N. E. Rep., 1085. 1 48 N. W. Rep., 181
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refute an argument in which Mr. Fanning, one of the at-
torneys for defendant, had insisted that the two defects
were so dissimilar as to prove conclusively that the bullet
had not been fired from defendant’s revolver. In our opin-
ion, the conduct complained of was entirely proper. The
crayon was an argument and a perfectly legitimate one.
After being forced into the muzzle of the revolver, it con-
veyed to the jury an idea, which language, at best but an
imperfect vehicle of thought, could not so well convey.
There is, we believe, no rule of law which limits counsel
in debate to mere articulation. Speech, as a means of
convincing the understanding, is justly beld in high es-
teem, but it is not the only means by which counsel’s con-
ceptions of truth may be driven home.

The next assignment of error that we shall notice relates
to the ‘action of the jury in taking to their consultation
room the pair of old shoes that had been introduced in evi-
dence. The trial court was, perhaps, justified in finding
that the shoes were taken with the knowledge and implied
consent of defendant’s counsel, but in any view of the mat-
ter, it did not, in our judgment, constitute misconduct.
The modern practice, as. we understand it, both in civil
and criminal cases, is to send to the jury room all instru-
ments, articles and documents, other than depositions,
which have been received in evidence, and which will, in
the opinion of the trial judge, aid the jury in their delib-
erations. 12 Ency. Pl. & Pr., 591 ; 2 Thompson, Trials, sec.
2575. In Langworthy v. Connelly * 14 Nebr., 340, Mr. Jus-
tice CoBs, after a careful examination of numerous cases,
reached the conclusion that “in the absence of statutory
direction it is, in a great measure, left to the sound dis-
cretion of the court as to what papers, books or otber mat-
ters of evidence, or instructions, the jury will be permitted
to carry with them to their room upon retiring to consider
of their verdict.”

Another assignment of error is grounded upon the con-
ceded fact that the jury were, after the submission of the

#45 Am. Rep., 117, 121,
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case, kept together for eighty-nine hours without beds,
cots or other usual facilities for obtaining sleep. They
were given food, fire and reasonable opportunity for ex-
ercise, but it is insisted that their verdict was, neverthe-
less, the result of physical coercion. The restraint, al-
though an exceptionally long one, was not per se unlawful.
Sec. 485, Criminal Code. The length of time a jury shall
be kept together in consultation is a matter over which
the trial court has a large discretionary power. And, ac-
cording to the ancient authorities, the privations which
the jury in this case were compelled to endure would not
tell against their verdict. It was the practice in England,
even in the time of Blackstone, to keep the jury out with-
out meat, drink, fire or light, and to compel them to follow
the judge’s cart to the next assize if they did not come to an
agreement by the end of the term. Proffatt, Jury Trial,
sec. 475; Thompson & Merriam, Juries, sec. 310; 3 Black-
stone Commentaries [ Hammond’s ed.],7496. But this prac-
tice has been long obsolete. In every civilized country
jurors are now furnished the ordinary accommodations
and comforts of life, and it has, we believe, become a fixed
principle of general jurisprudence that a verdict can mnot
stand which is the result of any species of coercion. Whar-
ton, Pl. & Pr., sec. 731; Commonwealth v. Purchase®
2 Pick. [Mass.], 520; People v. Olcott, 2 Johns. Cas. [N.
Y.], *301; People v. Goodwin, 18 Johns. [N. Y.], 187.
The doctrine of compelling a jury to agree by the pains of
hunger and fatigue was denounced by Chancellor Kent
in People v. Olcott (p. 309) as a monstrous doctrine, and
“altogether repugnant to a sense of humanity and justice.”
And so it was. It had its origin and vogue in rude times
-and among a rude people, but as manners and sentiments
improved, it fell into disuse and no vestige of it now re-
mains. There is now in substance as well as in form a
trial by jury. The verdict must, as was said by Chief Jus-
tice Parker in Commonwealth v. Purchase, be the result of
a real, and not a formal, consensus of opinion. It must

*13 Am. Dec., 452. 19 Am. Dec., 203.
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represent intellectual conviction, not mere lack of physi-
cal endurance. In this case, had nothing appeared but the
fact that the jury had been kept together for eighty-nine
hours without reasonable opportunity to sleep, we should
be very much inclined to think that the agreement was the
result of coercion. But more does appear. Five jurors
called by defendant to destroy the verdict gave testimony
which, we think, fully sustains it. According to the testi-
mony of these jurors—and among them were the men who
voted to the last for acquittal—the agreement was a de-
liberate and voluntary ome, and was not brought about
by fatigue or exhaustion. It seems that the men who com-
posed the jury were possessed of a large measure of pluck
and endurance and that those who had been voting for ac-
quittal stood resolutely by their opinions until convinced
that they were wrong. This being so, defendant has no
reason to complain. . .

The claim that the jury were guilty of misconduct in
discussing the previous trial and conviction of defendant -
is not sustained by the evidence, or, to use a more con-
ventional form of expression, the trial court was war-
ranted in so finding from the testimony given by the five
jurors who testified at the hearing upon the motion for a
new trial. Where the evidence is conflicting, the finding
of the trial court upon an allegation of misconduct will not
be disturbed. Hill v. State, 42 Nebr., 503; Carleton v.
State, 43 Nebr., 373.

Some other matters briefly discussed by counsel have
received due attention, but we do not regard them as suf-
ficiently important to justify us in further extending this
opinion by giving them special consideration.

The evidence points convincingly to the defendant as
the murderer of Alois F. Staudenmaier, and, there being
no material error in the record, the judgment should be

AFFIRMED.
Nore.—Argument of Counsel—Use of Easel and Crayon.—On the trial

of Roland B. Molineux before Recorder Goft (1899-1900) for the mur-
der of Katharine J. Adams, in the city of New York, the question
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of the identity of handwriting became;material. James W. Osborne,
assistant prosecutor, in his opening address to the jury, tried to make
use of an easel-stand and crayon. Bartow S. Weeks, counsel for
prisoner, objected. The objection was sustained. This objection,
being in the prisoner’s favor, was not reviewed by the court of ap-
peals. Ames, Forgery, 220; People v. Molineuz, 168 N. Y., 264.

Search and Seizure—Constitutional Right—TFor a full discussion, see
Cooley, Constitutional Limitations [7th ed.], pp. 424-434; Works of
John Adams, vol. II., pp. 523-525; Quincy’s Reports [Mass.], pp. 469-
482; Parton’s Case, Quincy’s Reports, pp. 51-57; Appendix to Quincy’s
Reports, by Horace Gray, afterwards judge.®

Merger of the Lesser Offense in the Greater.—One may be convicted of
either of two felonies which are so merged that, if the proper plea
were interposed, he could not be convicted of both. State v. Buzzell,
59 N. H., 65.

The crime of being an accessory before the fact in the perpetra-
tion of a felony, merged in the crime of being a principal in the
same felony. State v. Buzzcll, 59 N. H., 65, 68.

SECTION 3 OF OUR CRIMINAL CODE was borrowed from Ohio. Indiana
has substantially the same statute. But the constructions of their
respective courts are widely apart. The statute and respective con-
structions follow. The parts of the one statute not found in the
other are enclosed in brackets.

OHIO.

Statute Adopted in 1835 —If any person shall purposely,f and of
deliberate and premeditated malice, or in the perpetration, or at-
tempt to perpetrate any rape, arson, robbery, or burglary, or by
administering poison, or causing the same to be done, kill [another];
[every] such person shall be deemed guilty of murder in the first
degree. :

Construction Given in 1857.—Purpose to kill is an essential ingredient
of murder in the first degree by administering poison. Robbins v.
State, 8 Ohio St., 131, 190. Dicta in the same case make purpose to
kill essential to any degree of murder. : ’

INDIANA.

Statute Adopted in 1843.—If any person [of sound memory and dis-
cretion i} shall purposely and of deliberate.and premeditated malice,
or in the perpetration,§ or attempt to perpetrate, any rape, arson,
robbery, or burglary, or by -administering poison, or causing the
same 1o be done, kill [any reasonable creature in being and under

* See Appendix.

+ This comma was inserted by Judge Swan in his compilation of .
1841.—W. F. B.

t Words in brackets held not essential in an indictment. Jerry v.
State, 1 Blackf., 395-396.—W. F. B.

§ Worden, J., called attention to this patent syntactical error in an
opinion delivered in 1880, 70 Ind., p. 128. The legislature corrected
it the following year. It has also beem corrected in Ohio.—W. F. B.
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